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Section Two: Additional Views 

A. J. Mark McWatters and Professor Kenneth R. Troske 

We concur with the issuance of the January report and offer the additional observations 

below.  We appreciate the efforts the Panel and staff made incorporating our suggestions offered 

during the drafting of the report. 

We wish to make the following points. 

 In the closing days of 2008 when GM, Chrysler, and GMAC/Ally Financial faltered, 

the American taxpayers – not the Department of Treasury – stood as the last safe-

haven for these distressed institutions.  In return for their generosity the CBO 

estimates that the taxpayers stand to lose approximately $19 billion on their 

investments.
428

  This is real money, enough to finance the construction of over four 

Nimitz-class aircraft carriers (at $4.5 billion each) or fund approximately 25 years of 

NIH-sponsored breast cancer research (at $765 million per year).
429

 

 Treasury‟s primary role in the restructuring of GM, Chrysler, and GMAC/Ally 

Financial was to act as a funding conduit for the taxpayer sourced capital infusions.  

These institutions have, not surprisingly, performed reasonably well over the past 

several months due to the strength of their foreign markets, the recovery of their 

domestic markets, the replacement of their directors and senior management, the de-

leveraging of their balance sheets, the renegotiation of their collective bargaining 

agreements, the recovery of the capital markets, the tepid recovery of the general 

economy, and, of course, the “gift” of $19 billion or so of taxpayer funds.  It remains 

to be seen, however, if these companies can remain on the path to financial recovery 

and independence from taxpayer-sourced subsidies. 

 The Panel concludes in the report: “there is little doubt that in the absence of massive 

government assistance, GM, Chrysler, and GMAC/Ally Financial faced the prospect 

of bankruptcies and potential liquidation.”
430
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While bankruptcy did follow for GM and Chrysler and probably should have 

followed for GMAC/Ally Financial, we remain skeptical that the companies would 

have been liquidated and sold off for scrap value absent direct intervention by the 

government.  The brisk turn-around of the three institutions over the past two years 

indicates that even in the last quarter of 2008 substantial inherent value existed within 

each company.  Despite claims to the contrary, we still have trouble concluding that 

Chevrolet, Cadillac, Buick, GMC trucks, and Jeep, as well as GMAC/Ally Financial‟s 

auto finance business, among others, were worth next to nothing in the closing days 

of 2008 and, but for the taxpayer-funded bailouts, would have failed and left 

hundreds of thousands temporarily unemployed.  It would have been preferable for 

these institutions to have been reorganized by private sector participants, with, 

perhaps, debtor-in-possession financing guaranteed to a limited extent by the 

government.  It is difficult to accept that private sector strategic buyers, private equity 

firms, hedge funds, and sovereign wealth funds were not willing and able to 

orchestrate the successful reorganizations or restructurings of the three distressed 

companies.  Once the government entered the picture and signaled its intent to bail 

out the institutions with its unlimited taxpayer-financed checkbook, it is hardly 

surprising that private sector participants demurred.  Under such circumstances, it is 

not possible for even the most sophisticated, motivated, and financially secure of 

private sector firms to prevail. 

 The Panel states in the report: 

Treasury is now on course to recover the majority of its automotive investments 

within the next few years, but the impact of its actions will reverberate for much 

longer.  Treasury‟s rescue suggested that any sufficiently large American 

corporation – even if it is not a bank – may be considered “too big to fail,” 

creating a risk that moral hazard will infect areas of the economy far beyond the 

financial system.  Further, the fact that the government helped absorb the 

consequences of GM‟s and Chrysler‟s failures has put more competently 

managed automotive companies at a disadvantage.  For these reasons, the 

effects of Treasury‟s intervention will linger long after taxpayers have sold their 

last share of stock in the automotive industry.
431

 

The Panel states in the report: 

These favorable events, however, must be thoughtfully balanced against the 

moral hazard risks created by the taxpayer‟s bailout of the three institutions and 

the ongoing implicit guarantee of the government.  By bailing out GM, 
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Chrysler, and GMAC/Ally Financial, the government sent a powerful message 

to the marketplace – some institutions will be protected at all cost, while others 

must prosper or fail based upon their own business judgment and acumen.  We 

regret that Treasury has focused solely on the apparent success of the GM IPO 

in assessing the rescues of the three institutions to the distinct exclusion of the 

moral hazard risks arising from the bailouts.
432

 

The Panel also states in the report: 

As the Panel has discussed in earlier reports, the cost of any program initiated 

under EESA cannot be measured solely by the amount of money returned to the 

public coffers.  The cost must also include a calculation of the risk that the 

American people assumed while the loans or investments were outstanding.  

And it must include some accounting of the potential future effects on the 

industry and the wider economy, such as the heightened risk of moral hazard 

among American automobile companies, or among any large corporations, 

leading these companies and the market to assume that they have an implicit 

guarantee from the government (i.e., that they are “too big to fail,” or at least 

will receive generous government support to ease the bankruptcy process).  

Even if such effects cannot be determined until years into the future, their 

potential must be taken into account when measuring the success of the 

automobile programs.
433

 

In our view, the above passages represent the most significant analysis provided in 

the report.  The TARP has all but created an expectation, if not an emerging sense of 

entitlement, that certain financial and non-financial institutions are simply “too-big-

or-too-interconnected-to-fail” and that the government will promptly honor the 

implicit guarantee issued for the benefit of any such institution that suffers a reversal 

of fortune.  This is the enduring legacy of the TARP.  Unfortunately, by offering a 

strong safety net funded with unlimited taxpayer resources, the government has 

encouraged potential recipients of such largess to undertake inappropriately risky 

behavior secure in the conviction that all profits from their endeavors will inure to 

their benefit and that large losses will fall to the taxpayers.  The placement of a 

government sanctioned thumb-on-the-scales corrupts the fundamental tenets of a 

market economy – the ability to prosper and the ability to fail. 

Following the bailouts of GM, Chrysler, and GMAC/Ally Financial and the potential 

loss of $19 billion or more of taxpayer-sourced funds, is it realistic to expect that the 
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government will permit these companies to fail the next time around?  We have our 

doubts.  More significantly, the directors, managers, and employees of these 

institutions most likely appreciate the benefits afforded by the government‟s implicit 

guarantee, but it remains to be seen whether they also appreciate the attendant moral 

hazard risks. 

 Although not the subject of this report, we would be remiss if we did not note that 

commentators have questioned the treatment of certain classes of creditors in the GM 

and Chrysler bankruptcies as well as certain procedures adopted by and rulings of the 

bankruptcy courts.
434

 

Regarding this matter, Barry E. Adler, the Petrie Professor of Law and Business, New 

York University, offered the following testimony to the Panel: 

The rapid disposition of Chrysler in Chapter 11 was formally structured as a 

sale under §363 of the Bankruptcy Code.  While that provision does, under 

some conditions, permit the sale of a debtor‟s assets, free and clear of any 

interest in them, the sale in Chrysler was irregular and inconsistent with the 

principles that undergird the Code. 

The most notable irregularity of the Chrysler sale was that the assets were not 

sold free and clear … That is, money that might have been available to repay 

these secured creditors was withheld by the purchaser to satisfy unsecured 

obligations owed the UAW.  Thus, the sale of Chrysler‟s assets was not merely 

a sale, but also a distribution – one might call it a diversion – of the sale 

proceeds seemingly inconsistent with contractual priority among the creditors. 

Given the constraint on bids, it is conceivable that the liquidation value of 

Chrysler‟s assets exceeded the company‟s going-concern value but that no 

liquidation bidder came forward because the assumed liabilities – combined 

with the government‟s determination to have the company stay in business – 

made a challenge to the favored sale unprofitable, particularly in the short time 

frame afforded.  It is also possible that, but for the restrictions, there might have 

been a higher bid for the company as a going concern, perhaps in anticipation of 

striking a better deal with workers.  Thus, the approved sale may not have 

fetched the best price for the Chrysler assets.  That is, the diversion of sales 

proceeds to the assumed liabilities may have been greater than the government‟s 

subsidy of the transaction, if any, in which case the secured creditors would 
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have suffered a loss of priority for their claims.  There is nothing in the 

Bankruptcy Code that allows a sale for less than fair value simply because the 

circumstances benefit a favored group of creditors.
435

 

In addition, with respect to the bailout of GMAC/Ally Financial, the Panel offered the 

following observations in its March 2010 report: 

Although the Panel takes no position on whether Treasury should have rescued 

GMAC, it finds that Treasury missed opportunities to increase accountability 

and better protect taxpayers‟ money.  Treasury did not, for example, condition 

access to TARP money on the same sweeping changes that it required from GM 

and Chrysler: it did not wipe out GMAC‟s equity holders; nor did it require 

GMAC to create a viable plan for returning to profitability; nor did it require a 

detailed, public explanation of how the company would use taxpayer funds to 

increase consumer lending. 

Moreover, the Panel remains unconvinced that bankruptcy was not a viable 

option in 2008.  In connection with the Chrysler and GM bankruptcies, Treasury 

might have been able to orchestrate a strategic bankruptcy for GMAC.  This 

bankruptcy could have preserved GMAC‟s automotive lending functions while 

winding down its other, less significant operations, dealing with the ongoing 

liabilities of the mortgage lending operations, and putting the company on 

sounder economic footing.  The Panel is also concerned that Treasury has not 

given due consideration to the possibility of merging GMAC back into GM, a 

step which would restore GM‟s financing operations to the model generally 

shared by other automotive manufacturers, thus strengthening GM and 

eliminating other money-losing operations.
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