
John S. Herrington 

THE SECRETARY OF ENERGY 
WASHINGTON, O.C. 20585 

April 18, 1985 

Dear Mr. President: 

This letter and the enclosed report by the Advisory 
Panel on Alternative Means of Financing and Managing 
(AMFM) Radioactive Waste Facilities respond to the 
legislative mandate of Section 303 of the Nuclear Waste 

- Policy Act of 1982 (P.L. 97-425). As stated in 
Secretary Hodel's letter of February 27, 1984, the Panel 
was appointed to conduct a thorough; independent study 
of the management issue. 

In preparing its response to the requirement of 
Section 303 of the Act, the Department consulted with 
both the Office of Management and Budget (OMB) and the 
Nuclear Regulatory Commission (NRC). OMB had no comment. 
The response from Chairman Palladino of the NRC is 
enclosed. I also enclose a report on the conclusions and 
recommendations of the AMFM Panel prepared by a 
Departmental Review group. 

The members of the AMFM Panel have performed a 
valuable patriotic service. They have examined a range 
of alternative management structures and, perhaps most 
important, also suggested a series of potential improve-
ments to the capabilities of the present organization. 
I am most grateful for the work done by this group of 
exceptionally well qualified citizens on a purely volun-
tary basis. I believe both the Department of Energy and 
the Congress will benefit from the enclosed report. 

Enclosures 

Honorable George Bush 
President of the Senate 
Washington, D.C. 20510 
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The AMFM Panel has submitted its report "Managing Nuclear 
Waste - A Better Idea" to the Secretary. The report contains six 
general conclusions and one general recommendation in Chapter 
XII. In addition, Chapter X contains 14 specific enhancements 
("Key Components of Any Waste Management Structure") that are 
recommended for implementation by the Office of Civilian Radio-
active Waste Management (OCRWM) or any alternative organization. 

This paper lists and discusses the 6 general conclusions, the 
one general recommendation, and each of the 14 "key components". 

A. AMFM Panel's General Conclusions and Recommendation  

1. Panel's Conclusion: 

There are serious defects in OCRWM as a management struc-
ture. Recognizing the history of predecessor organizations 
Atomic Energy Commission (AEC) and the Energy Research and 
Development Administration (ERDA) and continuing discussion 
of the liquidation of the Department of Energy (DOE), there 
is a serious and inherent lack of stability and continuity. 
This is a major cause of the absence of credibility, which 
inhibits DOE's effectiveness in carrying out the waste 
management program. 

Discussion: 

The Department believes that the past lack of stability and 
continuity was largely a result of the controversial nature 
of the program and the associated lack of a clear mandate 
from the Congress prior to enactment of the Nuclear Waste 
Policy Act (NWPA). The credibility of both the program and 
its management has improved substantially since enactment of 
the NWPA. Another change in organization would undoubtedly 
detract from, rather than enhance, this credibility. 

Recommended DOE Position: 

The activation of OCRWM and appointment of a permanent 
Director have improved the credibility of the waste manage-
ment program. Retaining the present management structure, at 
least through the siting and licensing phases, will ensure 
the maintenance of ade•uate stability and continukty. 
Ano er c ange in organizationa 	u ure would weaken the 
stability and credibility. 



2. Panel's Conclusion: 

Waste management, as a business, has a number of distinct 
phases with which any organization would find it difficult to 
cope. The most troublesome phase of the overall waste pro- 
gram is the selection and approval of a repository site. 
Regardless of organizational form, the site selection process 
would be enhanced by use of a siting advisory council. 

Discussion: 

The Department is in complete agreement that the program 
would be difficult for any organization and that the siting 
phase is the most troublesome. However, the NWPA provides 
extensive, and adequate, provision for consultation and 
cooperation with affected constituencies, and employment of a 
siting advisor council now would seriously delakti  
ca siting process. T e siting a visory council is discussed 
more fully later as one of the 14 "Key Components". 

Recommended DOE Position: 

The NWPA provides adequate mechanisms for consultation and 
coordination with affected parties and sufficient protection 
of constituent interests in the siting of a repository. A 
siting council would be :  counterproductive. .. - 

3. Panel's Conclusion: 

There are several organizational forms, including private 
corporations, more suited than DOE for managing the construc-
tion and operation phases of the program. Once a site has 
been selected and licensed, the programmatic responsibilities 
would be quite different and could be transferred or 
contracted to a different organization. 

Discussion: 

DOE has no serious disagreement with the Panel's conclu-
sion. However, in actual practice, the construction and 
operation of a repository would be carried out by a private 
firm, or firms, under contract with either DOE or a successor 
organization. Federal oversight would have to continue 
throughout the construction, operation, and the closure and 
decommissioning phases because of the program's potential 
impact on the environment and the public health. 



Recommended DOE Position: 

Construction and operation of a repository could be trans-
ferred to a different type organization but, because of the 
need for continuing Federal oversight, such transfer might 
not be of any particular benefit to the program. A decision 
should be postponed until after the site for the first 
repository has been approved. 

4. Panel's Conclusion: 

An immediate effort must be made to improve the credi-
bility, internal flexibility and cost-effectiveness of OCRWM. 

Discussion: 

Credibility was discussed under conclusion 1 and is not 
further addressed here. 

Internal flexibility and cost-effectiveness were two of the 
organizational tests used by the Panel in its study. 

Members of the Panel believed the management of the program 
would be more efficient if the organization's personnel 
activities were not constrained by Civil Service regulations, 
conflict of interest rules and political clearance of 
appointed officials. 

The Panel recognized that it is difficult to achieve cost-
effectiveness because the classical motivation for efficiency 
-- the expectation of profit -- is lacking in this "busi-
ness". Therefore, personnel flexibility would be the means 
for achieving cost-effectiveness. 

A Federally-chartered corporation would be exempt from 
Civil Service regulation. The ability to pay larger salaries 
should enable the organization to attract better qualified 
personnel, but the profit incentive for efficiency would 
still be lacking. In addition, over 85 percent of the OCRWM 
budget is expended by contractors and, therefore, most of the 
personnel employed by the program are already in "exempt" 
firms. Nevertheless, it is true that OCRWM hasexpeienced 
difficulty in a• . . . 	alit •ersonnel needed to 
manage the program. Personnel flexibility 37§ ---dThdT24--51 
one of the 14 "key components". 

Recommended DOE Position: 

DOE agrees that cost-effectiveness is a major management 
objective. It has already employed a private accounting firm 



to ensure that the program meets high accounting standards in 
its business practices. The Department will also study the 
Panel's recommendation that a private contractor be hired 
specifically to ensure optimum economy and efficiency. In', 
addition, either the pe ego- 	 • - to a 
corporation or exemption of OCRWM from appropriate Civil 
Service regulation could improve management capabilities. 

5. Panel's Conclusion: 

No modification to the DOE/OCRWM organization would provide 
adequate stability and continuity. 

Discussion: 

The Panel believes that this is a major problem for OCRWM, 
or any Federal entity, whose senior staff and their supervi- 
sors serve at- the pleasure of the President. Beyond this, 
the Panel cites the history of the program under three 
different agencies and multiple program structures. It con-
cedes that the record has shown marked improvement under DOE, 
particularly since the enactment of NWPA. "But four decades 
of organizational turmoil cannot-be dissipated over night." 

The Department believes that management of nuclear waste is 
clearly a Federal function because of the potential impacts 
of the program on the environment and the public health. 
This implies that the program must be subject to a consider-
able degree of political accountability. Change.s_lh-the 
Administration result in some mana 
most s a - eve positions are unaffected. The NWPA provides 
sufficient consfidirit-§--to ensure the program is not subject 
to undue political influence. 

Recommended DOE Position: 

Political accountability to both the Administration and the 
Congress, i.e., the elected representatives of the American 
people, is essential and should  13!jtained,- 

6. Panel's Conclusion: 

The Panel's preferred alternative organization is a 
Federally chartered corporation (FEDCORP). 

Discussion: 

FEDCORP is envisioned as a public corporation chartered by 
Congress. It would be a single-mission, non-profit, organi-
zation with a board of directors appointed by the President 
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and subject to confirmation by the Senate. Board members 
would have staggered terms to provide continuity. It would 
embody all the "Key Components" in Chapter X of the report. 
The Panel members were far from unanimous in this choice. 
The only actual vote taken was on September 26, 1984, when 
just 7 of the members, a bare majority, were in favor of this 
alternative. 

It is not clear that a board of directors would be an 
effective decision-making body in dealing with the inherent 
dichotomy between a tight schedule of performance and the 
extensive need for public consultation, cooperation and par-
ticipation. 

Another major reservation concerning FEDCORP_La_the_possi- 
bility that_ii_iii/d be less accountable, politically, to 
affected interests such as the states. This concern was 
expressed by state government representatives on the Panel 
who abstained from the vote for FEDCORP. A public corpora- 
tion would also be less effective than a Federal agency in 
intergovernmental relations and would introduce special con-
siderations in licensing and regulatory activities. 

Recommended DOE Position: 

Especially durin• the critical siting and licensing phase 
of the program, a Fe era agency 	 MWAne - or 0 
another organizational form. The need for Government over-
sight continues throughout the construction, operation, and 
the closure decommissioning phases. Since, in actual prac-
tice, these phases would be performed by private contractors, 
under Federal oversight, the possible management advantages 
of transitioning to a new organizational form would be more 
than offset by the diffic y in amending the current 	 s- 

tion to effect such a  

7. Panel's Recommendation: 

Investigation should be undertaken immediately of the steps 
necessary to implement such a corporation. 

Discussion: 

The issue of whether FEDCORP is an appropriate organization 
for nuclear waste management has been addressed above. The 
major remaining question is whether steps should be taken to 
amend the NWPA. 

Representatives of both state governments and the utility 
industry expressed strong dissent in presentations to the 



There is no known constituency in favor of amending the 
NWPA at this time. In fact, representatives of the most 
affected groups would resist any attempts to change the 
legislation. -There-fgasei-t---wo-u-1-d—be_u_nvis tiate such 
an investi • 

Panel during September. Both gro 	stated their opposition 
to reopening the NWPA to any a endments at this time and 
expressed the opinion that the present organization was not a 
problem to them. 

An investigation_lar_development of legislation) of steps 
to Ciii-tigehe organizational structure would creataun_ce-r-
tat.Aty, especially now, during the critical siting phase of 
fhe program. This could result in delays in implementation, 
both because of the effect upon Federal staff and the con-
stituencies affected by the program. 

Recommended DOE Position: 

B. "Key Components For Any Waste Management Organization"  

The 14 "key components" recommended by the Panel for implementa-
tion are discussed and evaluated as potential enhancements to 
OCRWM. 

1. Milestone Reevaluation and Achievement. 

Project milestones should be reconsidered and reevaluated in the 
context of what will actually be required to accomplish specific 
tasks taking cognizance of technical requirements, logistics and 
institutional relationships. This should include the formulation 
of a contingency planning process which will effectively deal 
with unforeseen problems and provide a means for adjusting to 
change while keeping the project on schedule. The project deci-
sion schedule called for in the Nuclear Waste Policy Act, which 
provides the mechanism for a balance between schedule and partic-
ipation, should be formulated, agreed upon, and published. Once 
milestones have been reevaluated and set, they must be met on 
schedule. 

Discussion: 

The Department agrees with the Panel's recommendation. OCRWM has 
missed some important milestones established by the NWPA, and 
this has tended to diminish the credibility of the program. 
OCRWM, is reevaluating the schedules and preparing contingency 
plans in developing the Mission Plan. A TiialT -ETTTen7-13-46ision 
Sche•u e as •een comp eted and submitted to affected agencies 
for review and comment. 
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Recommended DOE Position: 

OCRWM is implementing this recommendation. 

2. Waste Fund Oversight Commission. 

A blue ribbon advisory commission drawn from those constituencies 
most concerned with avoiding an increase in the one mill per 
killowatt hour fee should be established to provide policy 
guidance to the executive(s) directly responsible for managing 
the radioactive waste disposal-organization. This commission 
'would be specifically charged with providing alternatives to fee 
increases: Members of this commission should be drawn from the 
nuclear utilities and ratepayer representatives, probably 
represented by state public utility commissions through the 
National Association of Public Utility Commissioners. 

Discussion: 

The Department agrees that avoiding an increase in the disposal 
fee is an important objective and is placing emphasis upon 
obtaining cost-effective performance of the program. OCRWM has 
continued to provide the utilities and Public Utility 
Commissioners with full information about all its activities, 
including financial statements and cost analyses, but has not 
established a formal advisory commission. 

Advantages: 

o Utilities are experienced in nuclear power plant construction 
and regulation and could provide valuable advice on improving 
cost-effective performance of the program. 

o A formal advisory role in the program would respond to utility 
concerns and reduce their apprehension and criticism about the 
management of the program. 

o Changes in the fee, if necessary, would be more readily 
accepted. 

o The recommendation could be implemented by OCRWM without 
change in legislation. 

Disadvantages: 

o Addition of a 

 

rou•ma u•set the delicate check • .• 

  

an•alances between the various constituencies now built into 
stife—NWPA.   	
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o An advisory group may give utilities an effective veto over 
programmatic decisions by forcing OCRWM  to defend itself 
publicly for any rejection of the group's advice. 

o Utilities could become more critical if their advice were 
rejected. 

o Establishment of an advisory group could result in an nvpr-
emphasis on cost-effectiveness, as opposed to health, safety 
and -envirCariiireaa—concerns. 

o A significant_amaqnt of OCRWM staff time would be required to 
support an advisory group. 

--------- 	 

Recommended DOE Position: 

No action should be taken at this time, but further study may be 
warranted in the -future. 

3. Advisory Siting Council. 

An Advisory Siting Council should be established to provide input 
to, and oversight for, the siting process to whatever entity is 
charged with the ultimate site selection responsibility. The 
Advisory Siting Council would provide input to the siting process 
and review and comment on the siting recommendation(s) made by 
the site selection authority. The Advisory Siting Council would 
be composed of stakeholders (e.g. states, tribes, environmental 
groups) most concerned with siting issues. 

Discussion: 

The NWPA contains substantial and specific requirements for con-
sultation and cooperation with states and Indian tribes who are 
affected directly by siting decisions. The Department has gone 
beyond the letter-of-the-law to provide ample opportunity for 
constituent participation in the siting process. Several steps 
in the critical site selection phase have already been completed. 
Under NWPA, states receive grants to assist them in monitoring 
and participating in the site characterization and selection 
process. The establishment of a Siting Advisory Council at this 
time would result in a substantial delay in the selection and 
site characterization sc e•u e. 

Advantages: 

o A properly balanced advisory body could enhance the political 
climate for the acceptance of site selection decisions. 



Public interest groups would be provided a formal role in the 
site selection process; this could lessen political tension. 

o Legislation is not required for implementation. 

Disadvantages: 

o Establishing an advisory council may upset the delicate checks 
and balances between the various constituencies now built into 
the NWPA. 

o The Council role would conflict with the consultation and 
cooperation activities of affected states. 

o It would require several months for members to become fully 
knowledgeable and vi6afaZraTionfusion and potentially 
significant delays in t e si e c a - - 	- 	-nd selection 
process. 

o A significant amount  of staff time  would be required to 
support the council. 

Recommended DOE Position: 

An Advisory Siting Council would detract from,-_.-rather than 
enhance, the parti1.16atItill-rights of the affected states and 
Indian tribes under the NWPA. It would delay the critical site 
characterization afid—selection process. It has limited and 
obscure advantages and substantive and real disadvantages and 
should therefore be rejected. 

4. Scientific Peer Review Board. 

A Scientific Peer Review Board should be established to provide 
oversight in the siting process to whatever entity is charged 
with the ultimate site selection responsibility. The Scientific 
Peer Review Board would be charged with the responsibility of 
reviewing and commenting on the siting recommendation(s) made by 
the site selection authority. This Board should be a technical 
advisory group, drawn from the scientific and engineering commu-
nities conversant with waste management. This Board would have 
staff and access to all program information and activities. The 
Board would also be available to address other technical issues 
on a required basis at the request of the radioactive waste 
management organization. 
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Discussion: 

OCRWM now makes extensive use of scientific peer reviews and will 
continue to do so throughout the site characterization and selec-
tion process. However a single Scientific Review Board could 
not encompass the diversity of expertise nee 
of  researc un•erta en. cien 	 , -0 	early gene= 
ficial and, in fact, essential. 

Proposed DOE Position: 

The Department has implemented this recommendation, but has 
chosen to employ a nu bet 	 erence to a 
single "board". 

5. State and Tribal Technical Review Capability. 

Under the Nuclear - Waste Policy Act, states and Indian tribes are 
provided the opportunity to undertake independent review of 
repository siting actions occurring at locations within their 
boundaries. The radioactive waste management organization should 
enter into negotiations with potential host states and affected 
Indian tribes to work out binding agreements which set forth 
procedures that will enable states to carry out these review 
responsibilities. The AMFM Panel supports efforts to strengthen 
state and tribal technical capacity to monitor - the repository 
program. The radioactive waste management organization should 
encourage state efforts in this area and in the use of consulta-
tion and cooperation agreements as provided in the Nuclear Waste 
Policy Act. This will reinforce the commitment of financial 
assistance to states and tribes and provide other procedural 
protections to assist states in independently reviewing and moni-
toring waste management activities. Increased technical capacity 
of the states and tribes will enhance program credibility and 
provide the confidence necessary for achieving national 
objectives. 

Discussion: 

As of December 31, 1984, the Department had provided $13,694,532 
in grant assistance to states, Indian tribes and their 
associations. 

Recommended DOE Position: 

The Department has implemented this recommendation in full com-
pliance with the NWPA. 



6. Local Economic Development. 

The Nuclear Waste Policy Act makes provision for financial 
assistance to mitigate potential impacts caused by the radio-
active waste disposal function and associated facilities develop-
ment. The radioactive waste disposal organization should develop 
and offer an array of specific incentives to communities that are 
potential hosts for a repository. This would give communities 
potentially affected a clear understanding of what socioeconomic 
assistance is required and possible. It may also be beneficial 
to offer incentives and resources to states and tribes beyond 
those required to mitigate specific impacts. Providing such 
economic benefit programs may encourage states, tribes and local 
communities to carefully reflect on how a repository might be 
integrated with an area and provide a net benefit to the 
community. This type of encouragement should not, however, have 
any impact upon the technical sufficiency of the radioactive 
waste disposal program. 

Discussion: 

The Department is currently providing assistance to the affected 
states and Indian tribes for the study of potential economic 
impacts. As the program progresses, appropriate assistance for 
the mitigation of adverse impacts will be provided in accOrdance 
with the NWPA. A progrTt520_f_fer_exiqlicit incentives—t-o-aeeept 
a repository, in addition to the mitigation of adverse impacts, 
would not appewr apprzprlate-. 

Recommended DOE Position: 

The Department has appropriately implemented this recommendation. 

7. Public Education and Information. 

There is a strong public interest in building a wide understand-
ing of radioactive waste disposal and the management of this 
process in states which are candidates to host repositories and 
in states through which radioactive waste must travel. The 
radioactive waste management organization should undertake an 
effective education and public involvement program to present the 
facts associated with radioactive waste disposal and reposi-
tories. Such an education program must be structured so that is 
is perceived by the public as helpful and useful and is not 
interpreted to be a "sell" campaign. This program need not and 
should not be carried out solely by the radioactive waste manage-
ment organization. Potential host states should be funded to 
assist in carrying out activities to increase citizen awareness 
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and understanding of the national radioactive waste disposal 
program. The radioactive waste management organization's educa-
tion efforts should be closely coordinated with those at the 
state level and should not infringe on state programs. 

Discussion: 

The Department supports this recommendation. OCRWM has an out-
reach program and is preparing plans to improve its educational 
activities. Assistance is available to the states for their 
educational programs. 

Recommended DOE Position: 

The Department has implemented this recommendation. 

8. Oversight Co -fttractor. 

A firm experienced in providing oversight services for large , 
technical contracts should be engaged to provide oversight to the 
radioactive waste disposal organization. This firm would serve 
as an internal consultant, using its access to all program activ-
ities to identify emerging problems and marshall the staff and 
other resources needed to resolve them. The primary focus would 
be on schedule and cost control, although general technical 
oversight would clearly be within its scope. The oversight 
contractor would provide the mechanism to facilitate policy level 
understanding of design tradeoffs, technical licensing issues and 
state/tribal/local concerns. It would enhance communication and 
coordination of field and site specific activities. To assure 
the avoidance of conflicts of interest, the firm selected for 
this oversight role, as a condition of being awarded this con-
tract, must not have had any previous contracts with OCRWM or its 
predecessor organizations and would specifically be prohibited 
from obtaining any future contracts with the radioactive waste 
disposal organization. 

Discussion: 

This appears to be a recommendation to employ a contractor to 
advise OCRWM on all aspects of the management of the radioactive 
waste program. In part this would appear to duplicate the func-
tion of the proposed Waste Fund Oversight Commission as "the 
primary focus would be on schedule and cost control." It would 
also appear to duplicate some of the "consulting" services now 
provided by Roy F. Weston, Inc. It is not obvious that the 
addition of yet another contractor would further enhance program 
integration, or communication and coordination of field and site-
specific activities. 
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Advantages  

o If contractor is compensated on a fixed fee plus incentives 
basis, and incentives are tied to demonstrable cost savings to 
the program, this may prove a cost-effective proposal. 

o An "oversight" contractor may help ensure the development and 
implementation of an efficient and effective program manage-
ment system. 

o May demonstrate OCRWM commitment to cost-effectiveness. 

o May reduce political concerns about management of the program. 

o Can be implemented without legislation. 

Disadvantages: 

o Could force OCRWM to have to defend publicly any_ rejection of 
a contractor recommendation. 

• Could be costly, both in contract dollars and staff time. 

o Could result in overemphasis on costs, versus technical, 
environmental, health, safety and social concerns. 

Recommended DOE Position: 

There are no compelling advantages evident now, but the oversight 
contractor and the Waste Fund Oversight Commission may be made 
the subject of future studies if conditions warrant. 

9. Special Regulatory Counsel. 

It is essential that the radioactive waste disposal organization 
have a dedicated counsel to handle regulatory and other legal 
affairs. The best way to accomplish this is through engaging the 
services of a private law firm experienced in the Nuclear Regula-
tory Commission (NRC) licensing process. The law firm would provide 
continuing counsel for the repository licensing process and 
advice to the radioactive waste disposal organization on how to 
handle its relationship with its regulator, the NRC. This firm 
should be selected through competitive bidding. 

Discussion: 

Legal support provided to OCRWM by DOE's Office of General 
Counsel is currently adequate. However, it is true that DOE has 
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little experience as an NRC licensee. Also, the NRC will be 
applying new regulations to first-of-a-kind facilities, and the 
regulatory environment is uncertain. 

Advantages: 

• The employment of an experienced law firm could provide assur- 
ance that expert regulatory legal counsel is available in a 
timely manner. 

o Would provide expert guidance in pre-application documentation 
and relationships with NRC. 

o Could avoid delays in the licensing process that might be 
caused by inexperience on the part of DOE. 

o Legislation Is_not required to implement this recommendation. 

Disadvantages: 

o Would add substantially to program costs. 

o OCRWM already has staff members with considerable NRC 
experience. 

o Actual benefits are unknown. 

Recommended DOE Position: 

Outside legal counsel may be appropriate later in the process if 
special problems occur. No action is warranted now. 

10. Private Accounting Firm. 

It is essential that the radioactive waste disposal organization 
have dedicated auditors to document expenditures and provide a 
basis to judge the progress of the program. .Such documentation 
should be subject to business-type rather than government-type 
accounting standards and practices. Thus, a private sector 
accounting firm should be retained by the radioactive waste 
disposal organization to prepare annual financial statements on 
the program. These records should be open to the General 
Accounting Office (GAO), the Office of Management and Budget 
(OMB), and the general public. 

Discussion: 

DOE, as a result of a competitive solicitation initiated in March 
1984, signed a contract with Main Hurdman, a private certified 
public accounting firm, in September 1984. Main Hurdman will 
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examine the financial statements of the Nuclear Waste Fund and 
evaluate these statements in accordance with generally accepted 
accounting principles adopted for the private sector. 

Recommended DOE Position: 

OCRWM has implemented this recommendation. 

11. Tenure of Chief Executive Officer. 

The executive directly responsible (no matter how titled) for 
managing the radioactive waste disposal program should be given 
tenure which is not subject to changes in Administration and/or 
of agency heads. Although tenure of this nature is recommended, 
the AMFM Panel does not intend that the manager be given a guar-
anteed job from which he/she cannot be fired for cause. 

Discussion: 

The AMFM Panel was concerned that the waste program be adequately 
insulated from political interference, while remaining appropri-
ately responsive. However, there is no support in the Panel's 
r .mort_lor contention that the  ro ram has suffered trom 
excessive political influence. This recommen a ion a 	con- 
flicts, to an  with the conclusion by the Panel that there 
should be greater personnel flexibility. The Panel, thus, would 
provide tenure for the Director and remove it for the staff. 

Advantages: 

o A tenured Director would provide an increased degree of 
stability and continuity. 

o The Director would be less likely to respond to political 
pressure. 

Disadvantages: 

o Legislation would be required, and there is general resistance 
to reopenin-g-t-h-e-isIWPA-r- 

o The Director, if not responsive to the Administration, could 
become too isolated to be effective. 

o Political accountability essential to management of a govern-
merit' program could  be weakened. 

Recommended DOE Position: 

The recommendation is inconsistent with the need for political 
accountability and should be rejected. 	 -------- 



- 16 - 

12. Personnel Flexibility. 

Any radioactive waste disposal organization should have the 
flexibility in personnel matters to accomplish the business and 
technical requirements necessary to implement radioactive waste 
disposal. Salaries and benefits should be set at competitive 
levels and at levels the radioactive waste disposal organization 
deems to be appropriate. Hiring and termination practices should 
be as flexible as in the private sector. A personnel system 
should be implemented which will enable the organization to get 
the best people and manage them effectively. 

Discussion: 

OCRWM has experienced some  difficulty in  rec_ruitinq  the most 
qualified technical and management staff because of both salary 
and conflict-of-interest constraints imposed by current laws and 
regulai7. -niWwer,--this is 	offs-et- aThie, by 
tha-T-piive impact on recruiting of the security provided by the 
Civil Service system. Exemption 	. Office of Personnel Manage- 
ment 6515MT-clwg-gification standards, with retention of other 
Civil Service benefits, would improve the ability of OCRWM to 
both recruit and retain the high-quality technical and managerial 
staff needed for effective management of the program. 

Advantages: 

o Higher grades (and, therefore, higher pay) would improve the 
rOiiii-tme-mt--a-nd retention of qualified staff. 

Greater flexibility to hire and fire staff would provide 
incentives to improve productivity. 

Disadvantages: 

o Such exemptions would only ease grade and salary restrictions, 
but not provide complete personnel flexibility for the present 
organization. 

Ito Exemption of OCRWM from  OPM  classification standards could 
require legislation. 

Recommended DOE Position: 

While exemption from OPM classification standards would be bene-
ficial, total personnel flexibility could not be obtained for 
OCRWM. DOE should consider means to designate OCRWM as an 
"excepted" program, but no action is warranted now. 
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13. Staff Incentives Program. 

Regardless of whether radioactive waste management is moved to a 
new organization or remains at OCRWM, monetary rewards for 
personnel that exhibit outstanding performance are possible 
(bonuses are presently available to Senior Executive Service 
(SES) personnel). The range of other possible personnel incen-
tives aimed at superior performance is enormous and by no means 
limited only to monetary rewards. In view of this range, it is 
reasonable to expect that any potential radioactive waste manage-
ment organization could devise a persuasive plan for staff incen-
tives either within or outside the framework of OPM policies. 

Discussion: 

Incentives for outstanding performance are available within Civil 
Service regulations to both SES and General Schedule employees. 
In that regard,' HR 2300 has strengthened considerably the exist-
ing merit pay legislation. In addition, incentives to encourage 
cost-effectiveness can be included in developing performance 
standards upon which staff are evaluated for possible cash 
bonuses or within-grade step increases. 

Advantages: 

o Both cash and promotion incentives enhance productivity and 
the technical quality of employee performance. 

o Legislation is not required. 

Disadvantages: 

o Incentive systems may be subject to political abuse. 

o Incentive payments can be excessive and unrelated to benefits 
to the program. 

o Incentive programs are difficult to administer properly. 

Recommended DOE Position: 

OCRWM currently uses a performance incentives program. However, 
this program should be expanded to include specific incentives 
for cost-effectiveness. 

14. Congressional Oversight. 

At the present time, seven Senate and six House of Representa-
tives Committees, and a total of ten Subcommittees, oversee the 
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radioactive waste disposal program. This large number of Con-
gressional committees requires extensive servicing and has the 
potential to cause schedule delays and increase costs. The AMFM 
Panel recommends that the Congress attempt to simplify the Con- 

'gressional oversight process. 

Discussion:  

The Department believes that adeauate Congressional oversight is 
essential. The proper degree and structure of this oversight can 
be determined only by the Congress. 

Recommended DOE Po-sition: 

This recommendation should not be supported as it is outside the 
purview of the Department. 

WP—INF0003 
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NUCLEAR REGULATORY COMMISSION 

WASHINGTON, O. C. 20555 

March 22, 1985 

REet,_ 

The Honorable John S. Herrington 
Secretary of Energy 
Washington, D.C. 	20585 

Dear Secretary Herrington: 

In response to the request by Deputy Secretary Boggs on 
February 19, 1985 for consultation on the report, 
Managing Nuclear Waste-A Better Idea,  I am pleased to submit the 
'iTETosed comments. Although the report was prepared by the 
Department's Advisory Panel on Alternative Means of Financing and 
Managing Radioactive Waste Facilities, I understand from your 
letter that when the report and DOE's internal evaluation are 
submitted to Congress, they will constitute the Department's 
fulfillment of its responsibilities under Section 303 of the 
Nuclear Waste Policy Act of 1982. This consultation on the study 
follows earlier interaction between the Advisory Panel and the NRC 
staff, including a briefing by the Director of the Office of 
Nuclear Material Safety and Safeguards on February 22, 1984 and 
other guidance on regulatory considerations provided to the Panel 
by NRC staff members throughout the period of the Panel's 
deliberations. 

As I indicated in my July 8, 1983 letter to Secretary Hodel on 
this subject, I have limited my consultation on the report to the 
examination of potential impacts on NRC regulatory responsibili-
ties if the report's recommendations are adopted and an alterna- 
tive waste management organization is established. 	I have not 
addressed the report's accuracy or judgments of policy, such as 
its assertion that a corporate-type waste management organization 
would be more responsive to NRC and other regulators than a 
Federal agency would be. Similarly, I have not commented on the 
draft report prepared for you by the DOE internal review group, as 
it addresses the merits of transferring waste management functions 
to an alternative organization. I can inform you, however, that 
our relationships with your Department in carrying out NRC 
responsibilities under the Nuclear Waste Policy Act of 1982 have 
been progressing in a proper and professional manner to date. 

The enclosed comments do highlight regulatory uncertainties that 
arise from the Panel's recommendations, and these uncertainties 
would need to be specifically addressed in legislation if the 
recommendations are adopted. Therefore, I trust that these 
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comments will be provided to Congress as a part of your submittal 
of the final study results. My primary areas of concern regarding 
the transfer of waste management functions from DOE to an alter-
native organization are impacts on: 	safeguards responsibilities; 
financial protection requirements; repository post-closure 
considerations; implementation of the National Environmental 
Policy Act; and specific impacts relating to the Nuclear Waste 
Policy Act requirements. 	Each of these potential regulatory 
impacts is addressed separately in the enclosed comments. 

If there are any questions regarding these comments, please 
refer your staff to Mr. Joseph O. Bunting, Chief of the Policy 
and Program Control Branch in the NRC Division of Waste Manage-
ment, at 427-4590. 

Thank you for the opportunity to consult on this subject. 

Sincerely, 

Ae,L,v1-avr 

Nunzio J. 

Enclosure: 
As Stated 
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Safeguards  

Under the authority of the Atomic Energy Act of 1954 and the Energy 
Reorganization Act of 1974, the Department of Energy and the Nuclear Regulatory 
Commission are responsible for ensuring adequate safeguarding of all nuclear 
facilities, to promote the common defense and security. The Commission 
determined in issuing 10 CFR Part 60, regulations governing the disposal of 
high-level wastes in geologic - repositories, that certain findings regarding 
DOE's safeguards plans would be appropriate without further NRC safeguards 
review. Thus, because of DOE's own statutory responsibility to protect the 
common defense and security, DOE is only required to certify in its license 
application to NRC that it will provide the same safeguards at the geologic 
repository operations area as it requires at comparable DOE surface facilities 
(10 CFR §60.21(b)(3)). This will constitute a rebuttable presumption that the 
safeguards are adequate (10 CFR §60.31(b)). DOE is also required to describe 
in its license application the physical security plan for protection against 
radiological sabotage (10 CFR §60.21(b)(4)). 

If the waste management program is transferred to a non-DOE entity, a 
comprehensive review of safeguards concerns at a waste repository will be 
necessary to determine how safeguards should be enforced by NRC. This issue 
should be clearly addressed in the consideration of any legislation 
transferring the program to a non40E entity. 

Financial Liability  

Appendix E of the Panel report describes the liability issue among those that 
were not substantively addressed by the AMFM Panel (p. E-9). With respect to 
recommendations for alternative organizational forms to DOE for managing the 
high-level waste program, Appendix E states: 

It is essential that whatever organization ultimately has program 
responsibility have clear authority to deal with any accident, however 
remote the possibility. The Price-Anderson Act can be amended to apply to 
repository operations or other legislation can be developed. 

It is suggested that any transfer of waste management responsibilities from DOE 
to a new organization be accompanied by authorization for that organization to 
extend indemnification to its contractors. As stated in the Panel report, this 
could be achieved through amendments to the Price-Anderson Act, if that statute 
is considered the appropriate vehicle for providing liability coverage to a 
repository or other waste management facility, or through separate authority. 
Alternatively, it is also possible that NRC could exercise authority under the 
Price-Anderson Act to indemnify the repository licensee. It would be helpful if 



legislation establishing the waste management organization specified which 
agency or organization would be responsible for indemnification of waste 
management activities. 

Post-Closure  

The implementation of the AMFM study recommendations may result in a 
significant impact on controls for the post-closure period of a high-level 
waste repository. The waste management organization would need to assume 
responsibility for active institutional controls at the repository surface area 
for a period into the future beyond the completion of the organization's major 
activities. The AMFM study alludes to this problem by stating that an 
alternative organization "would probably be less desirable for monitoring after 
closure, which seems to involve custodial functions best performed by Federal 
or State agencies whose missions are related to protection of the environment" 
(Chapter XI, p. 9). However the report makes no specific recommendation 
regarding the performance of the active control function. 

NRC requires the license amendment for permanent repository closure to include 
descriptions of "the program for post-permanent closure monitoring of the 
geologic repository" and measures "to regulate or prevent activities that could_ 
impair the long-term isolation of emplaced waste within the geologic 
repository" (10 CFR §60.51(a)). Long-term monitoring and other active 
institutional controls are not envisioned under this requirement, and should 
not be relied upon to verify safe isolation of waste in the post-closure 
period. The need for short-term monitoring, however, justifies the concern 
identified in the AMFM report. The waste management organization will need 
adequate organizational and financial resources to perform this function. 
Alternatively, the responsibility for implementing active control measures 
could be turned over to another agency of the Federal government following 
closure. Any legislation transferring waste management responsibilities to a 
new organization should take these post-closure considerations into account. 

NEPA Compliance  

The National Environmental Policy Act of 1969 requires the preparation of an 
Environmental Impact Statement in connection with any major Federal action 
significantly affecting the environment. Under Section 114(f) of the Nuclear 
Waste Policy Act, the Secretary's recommendation of a site to the President for 
development as a repository is to be considered a major Federal action 
requiring the preparation of an EIS by DOE as part of the basis for the site 
recommendation. Section 114(f) also authorizes the NRC to adopt DOE's EIS to 
the extent practicable as part of NRC's satisfaction of its responsibilities 
under NEPA. If a new waste management organization is created by Congress, the 



NEPA provisions of Section 114(f) would still apply only if that organization 
would be a Federal agency automatically subjected to NEPA or, if not, was 
explicitly required to comply with NEPA. Otherwise, the recommendation of a 
final site to the President would neither be a proposal for Federal action nor 
otherwise subjected to NEPA. Under those conditions, the first EIS for a 
repository would be prepared by the NRC as part of its licensing process. This 
would have the effect of delaying the preparation of an EIS until after the 
site selection process, contrary to the current scheme in NWPA. Transfer of 
full responsibility for the EIS to the NRC would also delay the licensing 
process because the NRC could not began to prepare an EIS until after it had 
reviewed the applicant's environmental report. Finally, the NRC would require 
substantially more resource to prepare a full EIS as compared with the more 
limited resource needs associated with the preparation of only the parts of an 
EIS not adoptable from DOE's EIS. 

Participation of Affected Parties  

The procedures required under NWPA afford the opportunity for parties affected 
by waste management decisions to participate in the site selection process. It 
is essential that any transfer of functions to an alternative organization 
follow a careful review that assures these procedures remain in effect. 

Judicial Review  

Several specific NWPA actions are subject to judicial review under the 
Administrative Procedure Act. If waste management responsibilities were 
transferred to a non-Federal agency, that statute would no longer be applicable 
and, therefore, new legislation would be necessary to make the actions of a 
successor organization subject to the same timely judicial review as DOE's 
actions. 

Additional Licensing Considerations  

Licensing is not required for DOE to use radioactive materials in site 
characterization (10 CFR §60.7(0) or in a Test and Evaluation Facility (NWPA 
§217(f)(2)). If an alternative waste management organization made such use of 
radioactive materials, licensing would be required. In the case of a Test and 
Evaluation Facility, this could represent a significant change in the nature of 
the Commission's involvement, unless specifically addressed in the legislation 
creating the new organization. 


