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The American Civil Liberties Union (ACLU) values the opportunity to provide testimony for 

the Charles Colson Task Force (“Colson Task Force”). For nearly 100 years, the ACLU has been our 

nation’s guardian of liberty, working in courts, legislatures, and communities to defend and preserve 

the individual rights and liberties that the Constitution and the laws of the United States guarantee 

everyone in this country. With more than a million members, activists, and supporters, the ACLU 

fights in all 50 states, Puerto Rico, and Washington, D.C., for the principle that every individual’s 

rights must be protected equally under the law, regardless of race, religion, gender, sexual orientation, 

disability, or national origin.  

The Colson Task Force’s mandate is an urgent one – our nation’s detention facilities, jails, and 

prisons hold almost 2.5 million people on any given day,
1
 at an annual cost to taxpayers of more than 

$80 billion.
2
 The U.S. criminal justice system disproportionately impacts African-Americans and 

Latinos, perpetuating a harmful legacy of racism that stretches back to our nation’s founding. It is time 

for change. Given the task force’s scope of interest, and in particular its focus on reducing the 

population in the federal Bureau of Prisons (BOP), we offer recommendations in five areas: 

prosecutorial practices, sentencing, solitary confinement, early release, and re-entry and collateral 

consequences.  

I. Prosecutorial Practices 

Federal prosecutors’ initial charging and prosecution choices for any given defendant not only set the 

course for that person’s ultimate fate; they also play a key role in determining the taxpayer resources 

that will be expended in the course of his or her sentence. In 2013, Attorney General Eric Holder 

issued a number of guidance memos to U.S. Attorneys – collectively known as the Smart on Crime 

Initiative – in an effort to focus federal resources on “fewer but the most significant cases” and reduce 
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unnecessary incarceration.
3
 Last month, the Attorney General reported preliminary data that indicates 

progress in this effort, particularly relating to drug offenses.
4
  

Yet the Department of Justice (DOJ) has not yet addressed the other major category of federal 

prosecutions – those relating to immigration. Illegal entry and illegal re-entry are now the most 

prosecuted federal crimes in the United States. According to the Pew Research Center, the increase in 

illegal re-entry convictions in the past two decades accounts for 48 percent of the growth in total 

convictions in federal courts over the period. Private prisons, which are used almost exclusively to 

incarcerate non-citizens, including those convicted of illegal re-entry, hold more than 10 percent of the 

total BOP population.
5
   

Recommendations: DOJ and U.S. Attorneys should continue to pursue the 2013 Smart on 

Crime Initiative’s commitments and priorities. In addition, both DOJ and the Department of Homeland 

Security should decrease the pipeline into BOP and U.S. Marshals Service (USMS) facilities by 

returning immigration enforcement to civil authorities, and only considering criminal re-entry 

prosecutions for those individuals who have convictions for serious, violent felonies and whose 

sentences for those felonies were completed within the previous five years.
6
  

II. Sentencing 

Mandatory minimum sentences defeat the purpose of sentencing by reducing judicial discretion and 

instead handing it to prosecutors, who then use the threat of lengthy sentences to frustrate defendants 

seeking to assert their constitutional rights. At the federal level, harsh sentencing, including mandatory 

minimums, included in legislation such as the 1994 Violent Crime Control and Law Enforcement Act, 

have contributed to an unsustainable increase in the BOP population without any clear connection to 

an increase in crime control.
7
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Recommendations: Congress should repeal all mandatory minimum sentences for federal drug 

offenses. Short of repeal, Congress should 1) reduce all mandatory minimum sentences for federal 

drug offenses, 2) expand the federal safety valve to allow more people convicted of low-level drug 

offenses to avoid mandatory minimums,
8
 and 3) reduce the sentence for individuals with two prior 

felony drug convictions from life without parole.
9
 Congress should also reduce the sentencing disparity 

between crack and powder cocaine from 18:1 to 1:1, to be applied retroactively, or at least permit the 

Fair Sentencing Act to apply retroactively, and expand the availability of pre-sentencing probation to 

all first-time non-violent drug offenders.
10

 Finally, Congress should revise 18 U.S.C. § 924(c) to limit 

the unjust impact of “stacking” of multiple gun charges.
11

 

III. Solitary Confinement 

Overcrowding in the BOP system is one factor contributing to excessive and inappropriate use of 

solitary confinement, widely recognized as a psychologically and physical harmful practice that is 

often unnecessary to maintain safety inside a facility.  In May 2013, the Government Accountability 

Office issued a highly critical report on BOP’s use of solitary confinement.
12

 In response, BOP agreed 

to an independent review of its use of solitary, the results of which were released on February 27.
13

 

The review acknowledged BOP’s commitment to reducing its use of solitary, but also revealed 

significant problems in current practice, including the housing of seriously mentally ill individuals in 

isolation, inadequate mental health treatment and staffing and improper mental health diagnoses, the 

use of solitary for vulnerable individuals who should instead be held in protective custody, overly long 

stays in solitary, and the direct release of individuals from solitary without adequate re-entry 

preparedness.  

Recommendations: As an important first step, BOP should implement the recommendations of 

the independent review (which are not binding). In order to create a more humane and effective 
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system, however, BOP should also adopt and implement a policy substantively comparable to the 2013 

Immigration and Customs Enforcement (ICE) directive on the use of segregation in ICE facilities,
14

 

and formally prohibit the use of solitary confinement for juveniles held under federal jurisdiction.  

IV. Early Release 

Reducing inmates’ actual time in institutional custody can help reduce the number of people in the 

federal prison system, and at the same time incentivize good behavior and educational and 

rehabilitative efforts for the inmates themselves.  

Recommendations: BOP should fully implement its updated policy regarding compassionate 

release for inmates in “particularly extraordinary or compelling circumstances that could not 

reasonably have been foreseen by the court at the time of sentencing”
15

 in order to realize its full 

potential to reduce the federal prison population. In addition, Congress should clarify the statutory 

language allowing an inmate to earn good time credit of up to 54 days per year
16

; this change would 

save approximately $400 million over ten years, according to BOP.
17

 Finally, Congress should 

implement a proposal supported by BOP that would create a new good time credit earned for 

successful participation in recidivism-reduction programs.
18

  

V. Re-entry and Collateral Consequences 

Re-entry is a formidable challenge for individuals leaving prison. Not only must they adjust to freedom 

and an ever-changing society after years or decades on the inside, they must also contend with 

numerous legal barriers to rebuilding their lives. These barriers limit their access to housing, temporary 

support via the Supplemental Nutrition Assistance Program (SNAP) and Temporary Assistance for 

Needy Families (TANF), higher education, and employment – barriers that increase the likelihood that 

even the most well-intentioned returning citizens could recidivate and re-enter the prison system. 
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Recommendations: Congress should limit the discretion of Public Housing Agencies and 

owners of federally assisted housing to deny housing to individuals with drug-related or other criminal 

histories, drug users, and alcohol users, except for those individuals who truly present a threat to public 

safety,
19

 as well as repeal 42 U.S.C. 1437d(l)(6), which requires a “no-fault eviction” of any family 

with a household member who is found to have engaged in “drug-related criminal activity on or off” 

the premises. Congress should also repeal the drug felon ban on TANF assistance and SNAP,
20

 as well 

as 21 U.S.C. § 862b, which permits states to test TANF assistance recipients for drug use. Finally, 

Congress should restore access to Pell grants for individuals in federal and state prison and revisit 

statutory restrictions on access to federal financial aid for individuals with drug trafficking or 

possession records. To improve the reliability of the FBI criminal records system, relied on by public 

and private employers nationwide, Congress should adopt remedies similar to those contemplated in 

the Fairness and Accuracy in Employment Background Checks Act of 2013.
21

 In addition, it is 

essential that the federal government robustly fund effective re-entry programming for formerly 

incarcerated individuals, including counseling, substance abuse treatment, mentoring, job training, and 

education.
22

   

 

These recommendations to Congress and the administration, if implemented, would go a long way 

toward addressing our nation’s mass incarceration problem at the federal level. It is important to note 

that approximately 25,000 BOP beds, 11,000 USMS beds, and 20,000 ICE beds – including more than 

1,000 new beds dedicated to the detention of children and their mothers
23

 – are owned and operated by 

private prison companies.
24

 The ACLU is opposed to for-profit incarceration and urges the federal 

government to end its contracts with private prison companies as soon as possible. 

We thank the Task Force for consideration of our recommendations.   
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