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Section Two: Additional Views 
 

A. Richard H. Neiman 

I agree with the main thrust of this month’s report that the warrants need to be valued 
carefully and at fair market value by Treasury and that the process should be conducted with as 
much transparency as possible. While I voted for the report, I am providing these Additional 
Views to clarify my positions and to add some perspective, particularly on issues where the 
Panel did not reach consensus. 

1. Benefits to the U.S. Taxpayer 

The total benefit to the American taxpayer has to take into account the non-financial as 
well as the financial returns. The financial returns include repayment of the principal of the 
preferred stock loans, the dividends received, and the value of the warrants. The non-financial 
benefits include the important policy objectives that have been achieved on behalf of the 
American people of stabilizing and reviving the financial system during a very difficult period of 
time.  The CPP program has achieved and continues to achieve objectives and we should not lose 
sight of this.  I think that this report focuses at times too narrowly on the warrants to the 
exclusion of other important components of return. 

2. Exit Strategy 

I support the Administration’s and Treasury’s stated policy objective to exit the warrant 
holdings as soon as practicable after the banks have repaid their preferred stock under the CPP. 
Government capital support for the banks was the product of crisis conditions and the 
government should exit these investments as soon as conditions stabilize. I would not support 
selling the warrants while the preferred stock is outstanding; nor do I think it would be wise to 
hold the warrants for any protracted period after the preferred stock is repaid in an effort to 
maximize value by trying to time the markets.  

I think it is sound policy that the banks have the opportunity to elect to repurchase their 
warrants at market prices, as they do under the Security Purchase Agreements, before a market 
auction is held. The Chrysler sidebar in the report demonstrates that the warrant issuer (in that 
case Chrysler; in this case the banks) will often have the greatest motivation to purchase its 
warrants in order to prevent share dilution. Then, if the banks elect not to repurchase or if a fair 
market value cannot be agreed upon, a fully transparent auction should be held.  

I also believe that the Federal Reserve and other banking regulators have described a very 
reasonable and robust process to screen banks for eligibility to repay the taxpayer’s investment, 
as outlined at pages 9-10 of the report. Therefore I think that this process should be allowed to 
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work and that the return of the banks to private capital markets should be encouraged wherever it 
is deemed appropriate. 

3. Impact of Small Bank Repurchases 

The report draws certain conclusions based on an analysis of the warrants of eleven small 
banks that have already been repurchased. I believe that reasonable minds can disagree about the 
appropriateness of liquidity discounts and complex volatility measures. As the report points out 
these warrants were a fraction of one percent of the value of all warrants outstanding. We should 
be cautious before extrapolating too many conclusions about the entire repurchase program 
based on these early and small redemptions.  Hopefully lessons can be learned from these early 
efforts. 

4. Need for Greater Transparency 

I believe it is vital from this point forward, especially with the very large repaying banks’ 
warrants coming up for repurchase or auction in the near future, that there be greater disclosure 
and transparency than there has been until now. In this regard I am encouraged by Treasury’s 
June 26 commitment to greater transparency by:  

[P]ublishing additional information on each warrant that is repurchased, including a 
bank’s initial and subsequent determinations of fair market value, if applicable. 
Following the completion of each repurchase, Treasury will also publish the 
independent valuation inputs used to assess the bank’s determination of fair market 
value.173

Disclosure as described above should substantially improve the transparency of the warrant 
repurchase process going forward. 

 

                                                 
173 See, “Treasury Announces Warrant Repurchase and Disposition Process for the Capital Purchase 

Program” (June 26, 2009). 
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B. Rep. Jeb Hensarling 

.  I concur with the issuance of the July report subject to the following observations.174

The determination of “fair market value” for financial instruments as complex as the 
warrants issued by the TARP recipients to Treasury requires a thoughtful and judicious mixture 
of science—financial models such as Black-Scholes—and art—an appreciation of the dynamics 
that influence the actions of market participants.  Treasury should resist the temptation to rely 
upon science to the exclusion of art.  It is worthwhile to recall the lessons of the past year or so 
and the hubris of financial modelers who asserted with profound conviction that, for example, 
credit default swaps issued over mortgage backed securities were virtually free of risk and that 
AAA-rated tranches of collateralized debt obligations were investment grade securities.  
Financial analysts may counter by claiming that their models incorporate an appropriate mixture 
of inputs and risk analysis and as such may be trusted to yield market ready results.  In many 
instances that is no doubt true but in other cases it is critical for the decision makers to leave the 
models and sit down at the table and engage in the art of negotiation.  I encourage Treasury to 
reflect upon the lessons of this financial crisis in negotiating the disposition of its warrants. 

  
Treasury should accept the panel’s estimates of fair market value as good faith guidance worthy 
of careful consideration along with its own estimates of value and the host of other relevant 
market, regulatory and economic factors applicable to the disposition of sophisticated financial 
instruments.  I object, however, to any inference that (i) the panel’s estimates reflect “the” fair 
market value of the warrants, instead of an estimate of such value, (ii) the panel’s estimates 
should necessarily serve as the “floor” in a negotiated private party transaction or the “reserve 
price” in an auction, (iii) an auction of the warrants will necessarily yield a more favorable return 
to Treasury than a privately negotiated sale, and (iv) holding the warrants for the intermediate to 
long-term will necessarily yield a more favorable return to Treasury.   

1. Panel’s Attempt to Estimate the Value of the TARP Warrants 

The warrant valuation process involves more than merely plugging numbers into a 
financial model, Black-Scholes or otherwise.  Such determination requires the careful exercise of 
judgment which comes from a seasoned understanding of the business operations and prospects 
for each TARP recipient.  Experienced investment professionals may disagree on fundamental 
concepts such as volatility and other subjective inputs as well as whether Treasury should pursue 
a negotiated private sale or an auction of the warrants.  Given the various permutations of 
potential inputs it is generally counterproductive to argue that one professionally rendered well-
vetted assumption or approach is more reasonable than or inherently preferable to another.  What 
is clear, however, is that Treasury should adopt a surgical approach that focuses on each 
particular transaction and not on a one-size-fits-all approach that misses the subtle distinctions 
that certainly exist among the various TARP recipients. 
                                                 

174 I commend the panel and its staff for their efforts in producing the report.  
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At this time it appears that Treasury and the TARP recipients are reasonably well 
positioned to appreciate the multitude of factors that influence a negotiated determination of fair 
market value pursuant to the terms of the Securities Purchase Agreements (SPAs).  Specifically, 
the SPAs, under certain circumstances, provide each TARP recipient with the right to repurchase 
its warrants granted to Treasury at a fair market value price.  If the parties fail to agree on the 
valuation price an appraisal process is triggered.  If the fair market value price established by the 
appraisers is not acceptable to a TARP recipient such recipient may reject the price and not 
purchase its warrants from Treasury.  In addition and under certain circumstances, Treasury has 
the right to sell the TARP warrants to third-parties through an auction process.  Under both 
procedures the fair market value of the warrants will be determined pursuant to market oriented 
terms by well-advised adverse parties who are negotiating at arm’s length without a compelling 
need to purchase or sell.  I am concerned that the TARP recipients and market participants may 
view the panel’s report as an attempt to prospectively second-guess future determinations of fair 
market value undertaken in accordance with the SPAs and the policies adopted by Treasury.175  
Any such perception may disrupt an otherwise orderly valuation process.176

If the panel’s determination of fair market value is too low, the American taxpayers may 
not receive the benefit of their bargain, and if the panel’s determination is too high, Treasury 
may fail in its efforts to sell the warrants back to the TARP recipients or to third-parties pursuant 
to the market oriented procedures provided in the SPAs.  The latter result may cause Treasury to 

 

                                                 
175 Although I do not object to the undertaking, I nevertheless question the necessity of the panel’s attempt 

to determine the fair market value of the warrants since the procedures provided in the SPAs for the disposition of 
the warrants as well as the internal procedures adopted by Treasury for the valuation of the warrants appear market 
oriented and reasonable in form and substance.   Since the report does not provide any indication that the process 
outlined in the SPAs is inherently flawed (i.e., substantially off-market or subject to manipulation or abuse) or that 
Treasury or any TARP recipient is not acting in good faith, it is arguably premature for the panel to attempt to value 
the warrants. 

In the February report I concurred with the panel’s attempt to value the preferred stock and warrants 
acquired by Treasury from the TARP recipients.  As with the February report, I concur with the issuance of this 
report.  However, I believe the circumstances have changed considerably since then.  At the time the February report 
was written, no TARP recipient was prepared or permitted to redeem its warrants issued to Treasury and the 
valuation served an appropriate purpose.  Since February 6, 2009, when the Panel’s report on “Valuing Treasury’s 
Assets” was released, events have materially changed.  The American Recovery and Reinvestment Act of 2009 was 
signed into law on February 17, 2009, which requires Treasury to permit TARP recipients to repay Capital Purchase 
Plan assistance without replacement of capital from other sources.   Since then, several TARP recipients have either 
redeemed or are preparing to redeem their warrants.  As such, I believe that any attempt to value the warrants on a 
prospective basis is far more nuanced than the approach taken in February and much more likely to influence in an 
inappropriate and unintentional manner the actions of Treasury, the TARP recipients and market participants as they 
negotiate the redemption and sale of the warrants pursuant to the SPAs. 

176 It is worth noting that although the TARP warrants have also been valued by Credit Suisse, Bloomberg, 
Professor Linus Wilson and the CBO, the panel’s report will most likely receive greater media attention and become 
the de facto third-party appraisal. 
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hold the warrants for the intermediate to long-term even though the President has clearly stated 
that his objective is to dispose of the warrants “as quickly as is practicable.”177  Although I 
disagree with the President on many issues, I concur with this determination given (i) the 
profound difficulty in valuing the warrants and advantageously timing the market, (ii) the 
inherent risk associated with holding investments of this nature, (iii) the clear desire of the 
American taxpayers for the TARP recipients to repay all TARP related investments sooner rather 
than later, (iv) the troublesome corporate governance and regulatory conflict of interest issues 
raised by Treasury’s continued ownership of the TARP warrants, and (v) the stigma associated 
with continued participation in the TARP program by the recipients.178  If the panel disagrees 
with the President on this issue the report should clearly indicate such dissent, but the valuation 
process itself should not directly or indirectly work to influence Treasury’s holding period of the 
TARP warrants.  Such result will occur if the panel accepts input metrics and assumptions that 
overvalue the warrants and chill the resale market.179

Evidence of my concern may be found in the panel’s report.  In a passage destined to 
grab its share of media attention the panel concludes that “Treasury has received about 66% of 
the Panel’s best estimate of fair market value” from the sale of its warrants back to eleven TARP 
recipients (the “Redeeming Issuers”).

  

180

If we assume that Treasury discharged is duties and responsibilities in good faith (and the 
report does not suggest to the contrary) then we are left with a fairly pedestrian disagreement 

  The implication is clear--Treasury is virtually giving 
the warrants back to the issuers.  What should the American taxpayers make of this claim?  
Should they conclude that Treasury and its advisors are incompetent or that they negotiated the 
repurchase of the warrants in bad faith and in contravention of the letter and spirit of the SPAs?  
If the panel believes that Treasury acted in an untoward manner or is simply not up to the task 
then it should clearly state such position and promptly investigate.   

                                                 
177On June 26, 2009 Treasury released information on its valuation procedure.  United States Treasury 

Department, Treasury Announces Warrant Repurchase and Disposition Process for the Capital Purchase Program 
(Jun. 26. 2009) (online at: www.financialstability.gov/latest/tg_06262009.html).  The release contains the following 
statement: “The President has clearly stated that his objective is to dispose of the government’s investments in 
individual companies as quickly as is  practicable. In reaching the judgment to dispose of the warrants in the manner 
described, Treasury considered a range of options including holding the warrants for a longer term or until their 
expiration. Under those alternate scenarios, there was no certainty that we would realize higher values, and it was 
not appropriate for the government to be exercising discretionary judgment on timing market sales.” 

178 More precisely, I believe that Treasury should promptly/immediately dispose of its TARP warrants.  If 
the somewhat vague notion of “as quickly as is practicable” is interpreted by Treasury to encompass an intermediate 
to long-term holding period for the TARP warrants, then I disagree with such approach. 

179 I do not intend to imply that the panel has intentionally attempted to overvalue the TARP warrants.  
Instead, I believe the panel may have taken the perspective of the “seller” of the warrants and as such the panel 
should appreciate that the “buyer” may have a materially different perspective regarding fair market value.     

180 See Section E.3. of the report. 
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between Treasury and the panel regarding the valuation of the warrants; that is, a good faith 
difference of opinion exists between Treasury’s experts and the panel’s experts regarding the fair 
market value of the warrants issued to Treasury by the Redeeming Issuers.  As stated above, 
reasonable minds may differ regarding these matters and modestly different assumptions may 
materially affect the valuation of warrants with a ten-year term.  It is possible that the panel 
selected inputs destined to yield the highest possible “reasonable” set of valuations for the 
warrants of the Redeeming Issuers.  Such approach, however, is of little benefit if it yields fair 
market value prices for the warrants that neither the TARP recipient nor the market is willing to 
pay.  The panel should appreciate that the use of financial models to value ten-year term warrants 
will at best only offer a “sticker price” and, like careful consumers, sophisticated market 
participants seldom pay “sticker.”181

The report also suggests that Treasury may receive a greater return on its investment if it 
disposes of its warrants pursuant to an auction process rather than privately negotiated 
transactions with the TARP recipients.

  

182

                                                 
181 It is not at all surprising that the negotiated sales prices fell short of the estimates generated by the 

financial models, particularly those that do not incorporate liquidity discounts and other appropriate adjustments.  It 
appears reasonable to conclude that in the context of the TARP warrants (and other sophisticated financial 
instruments) any estimate of fair market value derived from financial models will merely serve as the starting point 
for the negotiation of a mutually agreeable valuation and under limited circumstances will such price be accepted by 
an adverse party without challenge.  It also appears that Treasury terminated negotiations with two or so TARP 
recipients and that the recipients did not invoke the appraisal process.  As such, Treasury will most likely seek to 
dispose of those warrants in an auction in accordance with its current policy.  Such action indicates that Treasury 
will not accept a significantly off-market price and will employ an auction where appropriate. 

 While I generally subscribe to the panel’s reasoning it 
is important to note that such approach should not be applied on a de facto basis.  For example, 
with respect to the disposition of the warrants issued by the Redeeming Issuers it is entirely 
possible that a viable auction market did not exist for the warrants of such institutions and may 
not exist for the warrants of any other TARP recipient the common stock of which is thinly 

It is worth noting that the panel states in Section E.3. of the report that “These results may suggest that 
Treasury has not been successful in receiving fair market value for its warrants and in maximizing taxpayer returns.  
On the other hand, factors not included in the Panel’s model, such as the illiquidity of the warrants – especially for 
smaller institutions – may explain the difference between the amount that Treasury has received for its sold warrants 
and the Panel’s valuation of those warrants.” 

Since it appears that liquidity discounts and other adjustments may be applicable to some or all of the 
Redeeming Issuers, it is interesting that the panel did not attempt to incorporate such discounts into their fair market 
estimates. It seems that any statement by the panel regarding the price received by Treasury for the warrants of the 
Redeeming Issues should note such qualification. 

In the same section the panel also states that the warrants redeemed by the Redeeming Issuers represent 
“less that one quarter of one percent of the Panel’s best estimate of the value of Treasury’s warrant portfolio as of 
July 6, 2009” and that “Treasury’s relative performance in selling them may not accurately predict its success in 
selling the balance of the warrants it holds.” 

182 See Section F.2. of the report. 
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traded.  It is also possible that similar liquidity, marketability, minority interest and other 
appropriate discounts and adjustments were demanded by the Redeeming Issuers as well as the 
group of potential auction participants and that Treasury after analyzing these inputs simply 
elected to proceed with the least burdensome and costly approach.183

Treasury will not be served by any “failed auctions” and it should only go to market 
when its investment advisors are all but assured of a successful disposition at an appropriate 
price.  Simply rolling out an auction with a Black-Scholes generated “reserve price” without 
conducting a thoughtful market-check is fraught with peril.  I cannot help but wonder how the 
markets would have responded if Treasury had set a reserve price at or near the panel’s “Best 
Estimate” price for the warrants of the Redeeming Issuers.  It is not unreasonable to suspect that 
Treasury may have suffered one or more failed auctions.  This is a serious concern because 
Treasury cannot afford to lose credibility with market participants or TARP recipients.  It will be 
interesting to note how the fair market value determinations provided by the panel will appear in 
a year or so and how many market dispositions will occur at or near the panel’s “Best Estimate” 
price.  

 

It is also not unreasonable to expect that a TARP recipient may be the highest bidder for 
its warrants.  A repurchasing institution may possess material inside information regarding its 
business operations and prospects that permits it to pay a premium over a pure market price. In 
addition, a TARP recipient may pay a premium over market so as to cancel its warrants, increase 
its earning per share and, perhaps, its market capitalization.184

Although I am willing to grant Treasury and the TARP recipients reasonable latitude in 
discharging their duties and responsibilities under the SPAs, Treasury should promptly provide 

  These complex matters must be 
considered on a case-by-case basis.  It is certainly no secret that the public shares of many TARP 
recipients have traded at steep discounts over the past year or so and, as such, it is not 
unreasonable to think that the market will apply a similar discount to the warrants of such 
institutions.  Treasury and its advisors should consider these factors in analyzing its exit strategy 
and should select the approach that best fits the particular facts and circumstances.  I disagree 
with any inference in the report to the effect that an auction of the TARP warrants will 
necessarily yield a more favorable return to Treasury than a privately negotiated sale. 

                                                 
183 In Section E.2. of the report the panel states “if Treasury can hold the warrants to expiration, then the 

value of the warrants to Treasury does not include a liquidity discount because Treasury does not need to sell them.”  
It does not follow that Treasury’s ability (which it clearly has) to hold the warrants for their full ten-year term should 
dictate such a holding period.  As noted, several compelling public policy issues favor an early disposition of the 
warrants. 

184 Warrants sold in an auction remain outstanding while warrants repurchased by the issuer may be 
cancelled.  Warrants sold in an auction, however, do not deplete the resources of the issuer since the acquisition 
price is funded by the third-party purchaser and not by the issuer.  In addition, financial accounting, regulatory and 
tax considerations may favor one approach over the other.  
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written reports to the American taxpayers analyzing in sufficient detail the fair market value 
determinations for any warrants either repurchased by a TARP recipient from Treasury or sold 
by Treasury through an auction.  Since an auction may yield the most favorable result for 
Treasury in some instances and a privately negotiated sale in others, Treasury should disclose its 
rationale for pursuing one method instead of the other.  Treasury should also undertake to 
negotiate the disposition of the warrants in a transparent and fully accountable manner with the 
stipulation that Treasury should not be required to place itself (and the American taxpayers) in an 
adverse negotiating position by disclosing proprietary information that TARP recipients could 
use to their advantage in subsequent negotiations.  If Treasury finds it necessary to omit from 
disclosure certain information that could be harmful to negotiations were it made public, it must 
do so in only in the most thoughtful and judicious manner. 

2. Treasury’s Holding Period for the TARP Warrants 

The report may be interpreted to reflect the theme that Treasury will somehow “leave 
money on the table” at the expense of the American taxpayers unless it holds the TARP warrants 
for the intermediate to long-term.  Such impression is misguided since (among other reasons) it 
is exceedingly difficult to predict the value of financial securities and time the markets over the 
short term much less the ten-year term of the TARP warrants.185

I appreciate that modern corporate finance has developed many fascinating econometric 
models whereby certain securities may be valued with some degree of relative precision.  The 
report does a fine job of describing many of these techniques, such as the binomial options 
pricing and Black-Scholes models.  While these models are remarkably sophisticated, they suffer 
from the same problem endemic to all mathematical equations -- they are entirely dependent 
upon the input variables selected.  A thoughtful (and, perhaps, lucky) selection of variables may 
yield meaningful results; otherwise the old adage of “garbage in, garbage out” will prevail.

  

186

                                                 
185 If we look back ten years to the summer of 1999 our economy was in the middle of the dot com 

expansion and many (if not most) investors viewed the financial markets as exceedingly robust.  Just a few months 
later the economy commenced a significant contraction--the dot com collapse. September 11 followed with yet 
another material disruption in the markets.  The economy recovered and the value of investment securities (such as 
the TARP warrants) steadily rose in value only to fall dramatically beginning around the summer of 2007.  To say 
that the past ten years have yielded unpredictable results in the financial markets is an understatement. 

  

As such, any attempt by Treasury to time the disposition of its ten-year term warrants with any degree of 
meaningful precision may be met with disappointment.  It is also possible that Treasury may sell the warrants in a 
few years at a greater price than is available in the near term but actually earn a lower return on a risk adjusted 
present value basis. 

 
186Many trading strategies adopted by hedge funds and other alternative investment vehicles employ 

sophisticated econometric models.  They often perform as advertised and yield superior risk adjusted returns, but 
occasionally they fail in a spectacular and public manner as occurred with Long Term Capital Management in 1998 
and other investment funds over the past two years  
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Predicting inputs, such as “volatility,” and market adjustments, such as “liquidity discounts,” 
over the next ten years for incorporation into the TARP warrant valuation models is problematic 
at best.187  In addition, valuations have a short shelf life.  What may appear reasonable today may 
look hopelessly out of date within a relatively short period of time.188  As such, any attempt to 
reflect or represent the panel’s valuations as “the” fair market value of the warrants is 
misguided.189

The report also correctly notes that many recipients have been stigmatized by their 
association with TARP and wish to leave the program as soon as their regulators permit.  Some 

  Decision makers at Treasury should not subjugate their exercise of judgment 
regarding the disposition or retention of any of the TARP warrants solely to the results generated 
by financial models. 

                                                 
187 See Annex A to the report which includes:  “It is important to note that the Black-Scholes model, as well 

as every other popular options model, was created to reflect the prices of options with short terms, ranging from 
days to months. As no options are traded on the CBOE with terms longer than three years, it is very difficult to come 
up with a “fair market value” of the TARP warrants which have terms of ten years. The lack of publicly traded 
comparable derivatives makes any valuation of ten year warrants difficult. 

 More generally, there is the problem of lack of knowledge about most of the inputs to the model. For example, 
while ten year Treasury bills factor in what the market expects the interest rate risk for the next ten years to be, it is 
impossible to know the validity of the market’s expectations. Thus, once again, it is important to note that the value 
that we are searching for here is not based on our expectations of the future, but rather our estimate of the market’s 
expectations. The goal of the Panel’s valuations is to estimate the value the financial markets would place on these 
warrants, and thus for the inputs to our model, we try to use the inputs most likely to be used by prospective buyers.  

 The input that is the least defined in the Black-Scholes model and has the largest effect on the price of the 
warrant is the volatility of the underlying stock price. Volatility is defined as the standard deviation of the 
continuously compounding returns of a stock. It is clear from this definition that there are an almost infinite number 
of variations of the calculation of this number. The volatility is important in the Black-Scholes model because it 
features prominently in both of the probability calculations in the closed-form solution, meaning that differing 
values of volatility can create substantial differences in the final valuations of the warrants. The following example 
illustrates this point with respect to the Black-Scholes model. Assume that a warrant to buy one share of company 
XYZ at $150 expires in one year, that XYZ is currently trading at $100 and that the risk free rate is one percent. If 
XYZ’s volatility is 30 percent, the warrant is worth $1.59, but if the volatility is 60 percent, the warrant is worth 
$10.91. In fact, if the volatility is below 15 percent, the warrant is virtually worthless.” 

The preceding example emphasizes the sensitivity of financial models to changes in the various input variables. 
Since it is my understanding that financial models may be “manipulated” or “gamed” but still yield “perfectly 
defensible results,”  Treasury should remain circumspect regarding fair market value determinations generated by 
financial models without a real world market-check. 

188 As an example, according to The New York Times, Citigroup closed at $52.52 on July 9, 2007 and at 
$2.62 on July 8, 2009.  Who would have predicted such results? 

189 The report reflects this concept in Section H as follows:  “The Panel’s valuations offer reasonable 
estimates of the fair market value of the warrants.  They may help Treasury as it balances the return to the taxpayer 
indicated by its own estimates of value and the host of other relevant market, regulatory and economic factors 
applicable to the disposition of sophisticated financial instruments.” 

Although quite helpful, I remain concerned that others may construe the panel’s estimates as somehow 
reflective of a single set of “correct” values.  
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of the adverse consequences that have arisen for TARP recipients include, without limitation, 
executive compensation restrictions, corporate governance and conflict of interest issues, 
employee retention difficulties and the distinct possibility that TARP recipients (including those 
who have repaid all CPP advances but have warrants outstanding to Treasury) may be subjected 
to future adverse rules and regulations.190

For these and other reasons, I recommend that Treasury not operate under any inherent 
bias in favor of holding the TARP warrants for the intermediate to long-term as opposed to 
disposing of the warrants over the near term.

  

191  Fortunately, Treasury concurs with this 
perspective.192  In electing to dispose of its warrants it appears that Treasury appreciates that the 
warrants represent high risk, difficult to value investment securities that are subject to the 
vagaries of the markets and may materially diminish in value.  The panel should not discourage 
Treasury from promptly selling its warrants back to the TARP recipients or from offering the 
warrants for sale in the market pursuant to the SPAs.  As noted, the exit strategy undertaken by 
Treasury with respect to the warrants of each TARP recipient must be carefully crafted to the 
facts and circumstances of that recipient as well as the prevailing market conditions in effect at 
the time of the proposed disposition.193

3. Other Issues 

   

In Section G.1.c. of the report the panel states:  “A benefit from repayment of TARP 
assistance is the end of the government’s conflicting roles as regulator of the very institutions in 
which it owns shares and on whose profitability repayment of public funds depends. Specific 
regulatory policies, for example those affecting capital levels, the application of accounting 
conventions to financial reporting by BHCs or banks, and conflicts among regulators of various 
parts of BHCs, are complicated by the government’s dual interests.”   

In Section G.3. of the report the panel states:  “Despite the Administration’s consistent 
statements that its policy is not to be involved in bank management and to cease to hold 
ownership positions in banks as soon as practicable, Treasury retains influence over the business 
decisions and internal governance of institutions in which it holds substantial preferred stock and 
warrant interests. Although ownership of preferred shares or warrants convertible into nonvoting 
                                                 

190 See Sections G.1.c. and G.3. of the report. 
191As noted above, I believe that Treasury should promptly dispose of its warrants for the following 

reasons: (i) the profound difficulty in valuing the warrants and advantageously timing the market, (ii) the inherent 
risk associated with holding investments of this nature, (iii) the clear desire of the American taxpayers for the TARP 
recipients to repay all TARP related investments sooner rather than later, (iv) the troublesome corporate governance 
and regulatory conflict of interest issues raised by Treasury’s continued ownership of the TARP warrants, and (v) 
the stigma associated with continued participation in the TARP program by the recipients.  

192 See footnote 3. 
193 I recently introduced legislation (H.R. 2745) that would require Treasury to divest its warrants in each 

TARP recipient following the redemption of all outstanding TARP-related preferred shares issued by such recipient 
and the payment of all accrued dividends on such preferred shares. 
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common shares does not provide the sort of leverage that common stock ownership does, 
holding a substantial block of preferred stock with the terms of the Treasury preferred (discussed 
below) significantly constrains aspects of the issuing institution. Such constraints, for example, 
hinder the in ability to pay dividends or engage in certain capital transactions, in exchange for 
bolstering the institution’s capital). Replacing the Treasury investment with independently raised 
equity frees the institution from those constraints.  

The second motivation for prompt repayment of TARP investments has to do with the 
specific rules or conditions to which TARP recipients are subject. The prime examples involve 
executive compensation and corporate governance restrictions applicable to TARP recipients. 
While banks were aware that they were subject to restrictions upon entrance into the CPP, banks 
point to new provisions established in ARRA and by subsequent Treasury regulatory action that 
are retroactively applicable to past recipients of TARP financial assistance who have not yet 
repaid Treasury.” 

I concur with these remarks and recommend that Treasury promptly proceed to dispose 
of its TARP warrants. 

4. Termination of TARP 

I reject any implication contained in the report to the effect that the TARP program 
should be extended, or that well capitalized TARP recipients should be prevented from 
redeeming their preferred stock and warrants issued to Treasury. 

5. TARP as a Revolving Facility 

From my review of the EESA statute I am not convinced that Treasury may re-advance 
funds that have been repaid by the TARP recipients.  The panel should ask Treasury to provide a 
formal written legal opinion regarding the matter. 

6. Private Bank Warrants 

The report briefly notes several of the unique issues that have arisen with respect to the 
repurchase of private bank warrants.  I introduced legislation (H.R. 2745) to end the TARP 
program on December 31, 2009.  In addition, the legislation (i) requires Treasury to accept 
TARP repayment requests from well capitalized banks, (ii) requires Treasury to divest its 
warrants in each TARP recipient following the redemption of all outstanding TARP-related 
preferred shares issued by such recipient and the payment of all accrued dividends on such 
preferred shares, (iii) provides incentives for private banks to repurchase their warrant preferred 
shares from Treasury, and (iv) reduces spending authority under the TARP program for each 
dollar repaid.  The legislation enables private banks to repurchase the exercised warrant preferred 
shares on or before September 30, 2009 at their pre-exercise price.  As such, private banks that 
typically issued warrant preferred shares to Treasury for $0.01 per share may repurchase the 
shares for $0.01 per share.  This legislation provides that each bank must be current on all 
dividends to be eligible for repayment.  The policy objective for economically encouraging 



 

 69 

private banks to repurchase their warrant preferred shares relates to the structural differences 
between private and public bank warrants.  Pursuant to the SPAs, private banks are economically 
encouraged to delay the repurchase of their warrant preferred shares so as to decrease the overall 
cost to the private banks of their participation in the TARP program. 
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C. John Sununu 

This Report represents a good faith attempt to describe the factors that must be weighed 
by Treasury, Regulators, Congress, and Financial Institutions as the capital issued under TARP is 
returned to the Treasury.  By offering a detailed examination of these issues at the beginning of 
this process, the Congressional Oversight Panel will help ensure that Treasury and Congress 
place the maximum value on transparency and consistency in the management of the CPP.  
These two qualities are essential to sustaining public confidence in both government and the 
financial marketplace.  

In his Additional Views, Panel member Richard Neiman highlights several key questions 
for policy makers:  considering the non-financial returns of the TARP, maintaining a clear policy 
for exiting Treasury’s warrant holdings in a timely fashion, and exercising caution in drawing 
conclusions based upon repayments by just a few small banks.   These are very important issues, 
and in each area I share the concerns he describes in detail.  I also wish to add several points of 
emphasis and clarification: 

• Treasury and Congress should be particularly mindful that retroactive changes in policy, 
process, or contracts undermines confidence in TARP programs and discourages 
participation.  Both effects make any given program less likely to fulfill its objectives.  
As Treasury works to protect taxpayer interests during the CPP repayment process, it 
should work to increase transparency while operating within the spirit and letter of 
agreements that govern the CPP transactions. 
 

• Both the current and previous administrations have made clear policy determinations to 
exit their warrant holdings as soon as is practicable as banks redeem preferred shares 
under the CPP.  This policy is consistent with the original intent of the legislation, 
reduces downside risk to taxpayers, and conforms to the original share purchase 
agreements.  Equally important, this policy sends an important signal to the public and to 
investors that the Federal Government does not wish to exert undue control or influence 
over firms that are on solid financial footing. 
 

• In most cases, the value of warrants held by Treasury will prove difficult to calculate with 
precision due to the broad assumptions that must be made with regard to both the 
volatility and liquidity of the underlying securities.  In such an event, Treasury has taken 
important steps in defining a clear process for repayments under CPP, utilizing 
independent firms for valuation, and establishing an approach for resolving differences in 
valuations that may arise. 
 

• As a final point, it should be noted that the Executive Summary states that “The Panel has 
not reached a consensus on whether it is wise policy to release banks from the TARP 
program at this time…”  This phrase suggests that the Treasury has (or should have) the 
power to force healthy banks that meet all regulatory requirements to hold CPP issued 
securities.   I do not believe that such powers were ever contemplated by Congress in 
authorizing TARP.  Nor do I believe that it is the responsibility of the Congressional 
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Oversight Panel to determine which banks should be eligible (or required) to participate 
in TARP. 
 

As can be seen in the Panel Report, taxpayers will see a positive rate of return for all 
repayments that have been approved to date by Treasury under the CPP – even if the value of 
warrants were excluded.  While it is important that taxpayers receive fair value for these 
securities, it is equally important that the principal objectives of TARP, namely a stable financial 
system, be realized and sustained.  The best way to ensure balance between these goals is to 
allow the principles of transparency and consistency to guide the hand of policy makers in the 
months ahead. 
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