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‘ ver the past decade one of the
most startling phenomena in

the criminal justice system

has been the increased incarceration of -

women. One of the by-products of this
influx of women into correctional'set- -
tings has been the emergence. of sexual
misconduct against women in pnson
as a major issue for corrections offi-
cials and attorneys who represent .
women. Although sex in prison has
been a long-standing feature of the
criminal justice system, the visibility
this issue has received in the past 10
years is unprecedented.

Several reasons account for the
emergence of this issue. The sheer
numbers of incarcerated women have
meant that issues affecting them have
become more visible. Moreover, the
public tends to view women in prison
in a more favorable light than men.
They are viewed as less culpable—no
doubt because they are much more
likely than men to be serving time for
~onviolent economic offenses. Also,

* ws coverage focuses much more on
the reasons women find themselves in
the criminal justice system, such as
past physical and sexual abuse, and the
personal consequences of their incar-
ceration, such as having their children
cared for by relatives or in foster fami-
lies. This coverage has meant that the
public and policymakers may be more
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concerned about what happensto  + :
women during incarceration. In_addi- -
tion, the public is. more willing to
accept that such sexual rmsconduct y
can happen given the very visible evi-
dence of similar abuses in other insti--
tutions. including foster care, the "

" church, the military. and government. -

Finally, emerging dialogue on the per-
Vasive climate of violence and harass-
ment that exists against women, not .
only in this country but also in other '
countries, has increased the public’s

‘willingness to believe that such abuses _

occur. In particular, the public dis-
course on parmer violence, rape, and
sexual harassment has educated and
informed the public and policymakers
about sexual abuse against women
prisoners.

Litigation

One of the first contemporary cases
to address widespread sexual miscon-
duct against women was Cason v. .
Seckinger, 231 F.3d 777 (11th Cir.
2000). That case was originally filed
in 1984 as a class action by both men
and women housed by the Georgia
Department of Corrections at the
Middle Georgia Correctional
Complex. The lawsuit sought injunc-
tive relief to remedy numerous alleged
constitutional violations related to
conditions of confinement. In 1990,
allegations of widespread sexual abuse
of women in the Milledgeville State
Prison emerged. These allegations
included claims that women were
forced to have sex with staff, routinely
exchanged sex for favors, and experi-
enced verbal harassment. One woman
claimed that she had been impregnated
by a staff member and was forced to
have an abortion. Some women
alleged that they were placed in physi-
cal restraints and seclusion for days at
a time, during which they were often
stripped naked and observed on cam-
era by male officers. Women also
alleged that their complaints about the
abuse went unheéded and were never
investigated. Women complained that

S tre ees e———

_protected them fic
provided for cou

" (5) estabhshed

they suffered emotional and psycho-
logical harm, but did not receive

* appropriate counseling to deal thh
. the trauma.

As a result of the lmgauon, the

 state indicted 17 staff members for .
" sexual abuse of women inmates. Slx of

those indicted pled gullty tothe
offenses. The state also entered a

+ series of consent decrees from 1992 to

1995 that: (1) aliow womento
report msconduct conﬁdenually and }

who had experi
staff members; (3

except in very 1

inmates; and (6) _estabhshed.trammg of
employees and female inmates about

women inmates by :
prison was also relo
Milledgeville to Atlan B
On the heels of Cas another :
important case was filed, Women
Prisoners v. District of ( olumbla, 877
F. Supp. 634 (D.D.C."
by, in pan, remandedb‘y 320 U.S.
App. D.C. 247, 93 F.3d 910 (D.C..Cir.
1996)Inthatcaseaclassofwomen
incarcerated in the District of
Columbia correctional system alleged
that they were demed equal access to
educational, vocational, work, appren-
ticeship, and religious opportunities on
the same basis as men. As in Cason
they also alleged that they were sub-
jected to a widespread pattern of sexu-
al abuse and harassment in violation of
the Eighth Amendment, Title IX of the
Education Amendments Act, and the
Fourteenth Amendment. In 1994 the
United States District Court for the
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District of Columbia found on behalf
of the women, ruling that within the
District of Columbia Department of
Corrections there existed a sexualized

* environment in the institution that was
¢ sufficiently severe and pervasive to
. violate the Eighth Amendment. The
~ 'district court found that there had been
" “many incidents of sexual misconduct

between prison employees and female
prisoners in all three of the women’s
facilities in this case.” These incidents
included inappropriate comments of a
sexual nature; touching of women’s
breasts, buttocks, and vaginal areas;
sex in exchange for food, cigarettes,
and privileges; and sexual assault. The
court found that while the D.C.
Department of Corrections had poli-
cies in place to protect against sexual
abuse, those policies were of little
value because of the lack of staff train-
ing, inconsistent reporting practices,
inadequate investigation, and timid
sanctions. (/d. at 666.)

Those cases precipitated a host of
other actions by individual women

- inmates and by the federal government

challenging sexual misconduct in
prison. These cases have met with
mixed success. In Carrigan v. Davis,
70 F. Supp. 2d 448 (D. Del. 1999)
Delores Carrigan sued the state of
Delaware, the Delaware Department of
Corrections, several administrative _
officials in their official and individual
capacities, and Peter Davis, a former
corrections officer at the Women'’s.
Correctional Institute in Delaware
whom she alleged had sexually
assaulted her while she was an inmate
at the facility. She alleged that Davis
had violated her constitutional rights
under the Fourth, Eighth, and
Fourteenth Amendments and had acted
with gross and wanton negligence.
Carrigan later dropped the claims
against all the defendants except
Davis. A jury directed a verdict for
Carrigan. Davis appealed the decision,
arguing that while he had sexual con-
tact with Carrigan, the contact was -
consensual. He claimed that Carrigan’s
consent rendered permissible what
otherwise would have been a violation

of her constitutional rights. The court
concluded “as a matter of law, that an
act of vaginal intercourse and/or fella-
tio between a prison‘inmate and a
prison guard, whetheér consensual or
not is a per se violation of the Eighth
Amendment” | " '

In determining whether Carrigan
had waived her constitutional rights,
‘the court found that a “special rela-
tionship™ exists between prisoners and
prison staff because of the utter lack of
control that an inmate has over basic
aspects of his or her life and the com-
Plete control that the prison and its

" employees assume over the inmate. In

such circumstances the court ruled that
the appropriate analysis was that of
waiver. Therefore, the party asserting
the waiver, in this case Davis, had to
~demonstrate that Carrigan’s consent
was voluntary, knowing, and intelli-
gent. The court for purposes of its
analysis credited Davis’s testimony
and ruled that, as a matter of law, the
plaintiff was incapable of giving a vol-
untary waiver. In finding the prisoner
incapable of consenting, the court
relied on the enactment of a Delaware
state law specifically criminalizing
sexual contact, notwithstanding the
consent of the prisoner (11 DEL. Copg
ANN. tit. 11 § 1259 (2000)) and the
totality of the prison environment: “the
control the institution maintained over
her, and the lack of control she main-
tained over her own life.”

Monitoring

In addition to developments in case
law, sexual abuse of women in custody
has generated intense scrutiny by
human rights organizations, domesti-
cally and abroad, and by the federal
government. In 1996 Human Rights
Watch released a report, All Too
Familiar: Sexual Abuse of Women in
U.S. State Prisons, analyzing the
response of the United States to the
problem of sexual abuse of female
prisoners. The report examined six
jurisdictions: California, the District of
Columbia. Georgia, Illinois, Michigan,
and New York. The report, which was
sharply critical of the practices in each

of these places. made recommenda-
tions for changes in the areas of train
ing, legislation,‘and'pqlipy. Due in
large part to the well-publicized litiga
tion and the Human Rights Watch
report. the special rapporteur for vio-
lence against women, Radhika
Coomeraswamey, issued a stinging
report on the treatment of women in
U.S. prisons and focused most particu
larly on the issues of sexual miscon-
duct and cross-gender supervision.

This report was followed by a
report by Amnesty International, “No;
Part of My Sentence”: Violations of
the Human Rights of Women in
Custody, in 1999 that focused on a
number of issues affecting women in
custody, including sexual abuse. The
Amnesty report reached essentially the
same conclusions as the Human Right
Watch report and called for: (1) same-
sex supervision of female inmates; (2)
more explicit policies and laws pro-
hibiting sexual abuse of inmates; (3)
stronger mechanisms for investi gating
and prosecuting sexual abuse of pris-
oners; (4) appropriate supportive ser-
vices and redress for sexual abuse;
and (5) greater protection from retali-
ation for inmates who reported sexual
misconduct.

The federal government initiated its
own study of the incidence of sexual
misconduct by correctional staff in
1999. The Government Accounting
Office (GAO) examined four correc-
tonal systems: Texas, the Federal
Bureau of Prisons, California, and the
District of Columbia. The GAO found
that although sexual misconduct
occurs in prisons, the full extent of the
problem is unknown because many
female inmates may be reluctant or
unwilling to report staff sexual mis-
conduct. The investigators found that
the jurisdictions’ lack of systemic data
collection and analysis of reported
allegations also hampered efforts to
know the full extent of staff-on-inmate
sexual misconduct. Even more impor-
tantly, the report found that “the sys-
‘temic absence of such data or reports
makes it difficult for lawmakers, cor-
rectional system managers, relevant
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federal and state officials, inmate
advocacy groups, academicians, and
others to effectively address staff sexu-
al misconduct issues.” (See GENERAL
ACCOUNTING OFFICE. WOMEN IN
PRISON: SEXUAL MisconpueT By
CORRECTIONAL STAFF ( 1999):) The
report found that the absence of such
information impeded efforts in a num-
ber of key areas: (1) monitoring the
incidence of the sexual misconduct:
(2) keeping track of employees
accused and found to be involved in
staff sexual misconduct; (3) monitor-
ing the enforcement of state Jaw and
corrections policies and procedures;
and (4) identifying corrective actions
to address misconduct. ’

‘Criminalizing sexual abuse of
prisoners
One of the most important out-

_comes of this scrutiny has been the

enactment of legislation that specifical-
ly criminalizes the sexual abuse of
prisoners. As recently as 1990, only 10
states and the federal government had °
laws that specifically made sexual
abuse of inmates a criminal offense. In
the past five years, primarily in
response to litigation—or to stave off
litigation—states have passed laws that
make sexual contact between inmates
and correctional staff an offense. At
present, only six states, Vermont,
Minnesota, Utah, Oregon, Kentucky,
and Alabama, have no laws that specif-
ically prohibit such conduct.

States responded to the difficulty in
prosecuting these cases under their
existing statutes by enacting legislation
that specifically criminalized sex
between staff and inmates and in some
instances specifically provided that
consent was not a defense to the con-
duct. Three states, Arizona, Nevada,
and Delaware, also separately prose-
cute inmates who engage in sexual
misconduct with staff. In the majority
of states these offenses are defined as
felonies. Yet some accord only misde-
meanor status to these violations.

The logical question is, why was
such legislation required? Wouldn’t 2
state’s existing sexual assault statute

cover this conduct? Unfortunately. sex-
ual abuse in institutional settings is
even less likely to be reported and
prosecuted than sexual asSault in the
community. All of-the barriers to pros-
ecution of sexual'assault cases in gen-
eral, such as issues.of credibility, the
shifting nature of consent. and the dif-
ficulty in proving the cases. intensify

when. the complaint is made by a pris-

oner. And many of the cases involving
Prisoners do not fit the construct of a
“typical” rape complaint. In particular,
it’s often the case that no physical
force is used. Sex berween staff and
inmates often occurs as an exchange

for highly valued items in the institu-
tion, such as food, better work assign- -

ments, telephone access. clothing, or
drugs. Sex may have also been
coerced, such as when a staff member

- uses either promises of better treat-

ment or threats of poor treatment.
Therefore, sexual interactions often
appear to be “consensual” and outside
of the scope of most state sexual
assault statutes. Moreover, notwith-
standing the enactment of the legisla-
tion, prosecution of these cases in

. many jurisdictions is lethargic at best.

Corrections officials cite the difficulty
of overcoming the “code of silence™
within the institution among both staff

\
that many investigations do not hapy
in a timely fashion, By the time the
decision to prosecute criminal- "~ *
made, witnesses have disappe, 4
either through release from prisay
the case of inmates, or termination f
employees. What physical evidence .
exists may have been compromised,

 and often e chamof custody for thy

nnot be established. Even
ons do occur, the .
tained may be tainted
1o inform the employee
> of jurisdictions
nmates as well) of his
s :

and inmates, and the difficulty of gain- - scape

ing the interest of either law enforce-
ment or state and federal prosecutors
in these matters.

Also complicating agency response
are issues related to investigations and

the right against self-incrimination of

public employees who are accused of
criminal offenses. (Garriny v. New
Jersey, 87 S. Ct. 616 ( 1967).) Many
states proceed administratively against
correctional employees and then turn
over the results of the administrative
investigation to state police. Often
employees make statements in the con-
text of administrative proceedings as a
condition of maintaining their employ-
ment and are not informed that these
Statements can be used against them in
paralle] or later criminal proceedings.
These uncertainties about how to
structure investigations have meant

this can expose comrections depan
ments, state and local governments,
and public officials o both-civil and
criminal liability, particularly when
there is a history of failing to respond
appropriately to allegations of sexual
misconduct.

- When confronted by a claim from
an inmate that sexual misconduct has
occurred, counsel should take several
important steps. First, ask the inmate
Wwhat she wants to happen. Often -
inmate may not want to report mee

duct. She may fear negative conse-
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quences, such as physical and verbal

harassment or removal from the insti-

tution. Although removal may seem to
_be the logical solution, it may have dis-
strous results for the inmate. She may
;se employment or be removed from
rehabilitative or educational programs.
Removal can, in some instances,
increase her time in custody ‘because
she cannot earn important credits to
reduce her period of incarceration.

If the inmate wants to report the
conduct, counsel should ask if she
knows the reporting mechanism for
her institution. For most institutions
there is an inmate grievance process,
but often this process is not confiden-
tial or lacks integrity. In several cases,
inmates have complained that griev-
ances are ignored or never resolved. In
still others they complain that the tar-
get of the inmate’s grievance may be
informed and that the inmate or fellow
inmates suffer retaliation. In those
institutions with a confidential hotline

I Prosecutors and

corrections officials are

often working at
. cross-purposes.

or other process for reporting incidents
of sexual misconduct, counsel should
encourage the inmate to make use of
it. Counsel can also intervene and
make the complaint to the appropriate
official: the warden of the facility, the
director of the department of correc-
tions, the internal affairs division of
‘the corrections department, the state
attorney general or inspector general,
or the police, depending on the proce-
dures in the particular jurisdiction.
Counsel should also inform the inmate
that reporting is not only important for
putting the institution on notice about
the incident, but that she may be pre-
~luded from later bringing a civil suit

\ If she fails to exhaust existing adminis-

Spring 2001 CRIMINAL JUSTICE

trative remedies. (But see Peddle v.
Sawyer, 64 F. Supp. 2d 12, 16 (D.
Conn. 1999) (holding that exhaustion'
of administrative remedies is not

required for sexual abuse under. Prison "
. Litigation Reform Act (PLRA); as sex-
, ual abuse is not a condition of confine-

ment under the PLRA).) '
Whether or not the inmate decides )

* 1o report the incident, it is important
.that she be informed of the ava:lablhty ‘
and need for both medical and psycho-
+ logical counseling related to the inci-

dent. Many of the interactions between

staff and inmates can have medical

consequences, including exposure to
HIV and other sexually transmitted .
diseases and pregnancy. An incident of
sexual misconduct may also exacer-
bate existing mental health problems
or cause anxiety or depression.

It is important to follow up to deter-
mine the outcome of the investigation
and to ensure that the prisoner does
not suffer negative consequences as a
result of the report. This
follow-up could include
gaining-the inmate’s per-
mission to communicate:
with corrections officials
about-the matter. Counsel .
might also, at the client’s
request, ask that she be
released or moved to
supervision in the commu-
nity as a result of the con-
duct. Although not widely
publicized, this has
occurred in several cases. Most recent-
ly, several female Immigration and

" Naturalization Service detainees were

released after they complained of the
pervasive sexual misconduct in the
Krome Detention Center in Florida.
Any change in custody will likely have
to be negotiated with the court, the
paroling authority, and the prosecutor.
The inmate may also want to pur-
sue either civil or criminal action
against the corrections employee and
some combination of state officials
and agencies. Many criminal attorneys
do not have experience in civil litiga-
tion. Counsel may want to refer the
inmate to a local bar association or law
school, or assist her in locating an

attorney to evaluate the prospects of

* successfully litigating a claim chal-

lenging the rmsconduct.

Implications for prosecutors -
- The implications for prosecutors

" are different, but just as critical.

Notwithstanding that sexual contact

- may have occurred for “strategic” rea-

sons, such as gaining benefits or privi-
leges, it is still a violation of the law
and a violation of the trust that the

. public places in state officials who

have custody over inmates. Prosecutors
can and should play an important role
in vindicating the interests of citizens
in custody and in providing safe and |

" appropriate custodial care for inmates.

Prosecutors should form relation-
ships with corrections departments to
establish protocols for reporting and
investigating these cases. Because of
competing interests in sanctioning the
employee administratively and crimi-
nal prosecution, prosecutors and cor-
rections officials are often working at
cross-purposes. In many instances,
the only evidence that the conduct
occurred is the statement of inmates
and staff members. It is important to
investigate these cases, obtaining state-
ments quickly before witnesses can
change their stories. This is particular-
ly critical in these cases because of the
well-known culture of silence among
both staff and inmates. A

Establishing procedures for the col-
lection of physical evidence is also
critical. Often there is blood, semen,
saliva, or hair evidence. Corrections
departments typically do not have the
resources, training, or technology to
preserve the physical evidence in a -
manner that satisfies chain-of-custody
concerns or for further scientific analy-
sis. Clear guidelines for who collects,
preserves, and conducts the analysis of
evidence would begin to remedy these
problems.

‘Finally, vigorous prosecution of
these cases is critical. Aggressive pros-
ecution sends the message to both staff
and inmates that the state does not

" condone this conduct and that sexual

abuse of prisoners will be prosecuted
-with the same degree of vigor as other
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sex offenses. Prosecution is particularly  ing the issue, much work remains. All

: important because correctional staff states should pass laws specifically
who are accused of misconduct often criminalizing the sexual abuse of per-
' resign from their positions. In many sons in custody, whether in prison,
' states the administrative investigation Juvenile detention facilities, communi-
halts at that point. A correctional officer ty-based settings, or on probation or
is then free to seek employment in parole. These laws should specifically
: another institution that is unaware of his provide that the “consent” of the inmate
H or her past misconduct. A conviction is not a defense to the criminal conduct.
H could send the message that the staff State and federal corrections authorities
member is not an appropriate hire. In should implement policies and proce-

: several states, those convicted of sexual dures to prevent and address sexual
i abuse of prisoners are also listed inthe  misconduct in their institutions. This

! sex offender registry for the state, These includes training both staff and inmates
prosecutions can also make a tremen- on sexual misconduct, providing a safe

institution and the regard that both Pris-  gation, and resolution of allegations of

L]

|

f

i

|

I

! prisons in the United States is difficult and resolution of sexual misconduct
; to know. The problem is serious allegations in their institutions. Finally,
|
i
l

. enough, however, to have been the these cases must be vigorously prose-
focus of litigation, research, and advo- cuted and those convicted must receive
cacy. Although corrections decision sanctions commensurate with the crime
makers and state and federal policy-  and the breach of their duty of care to

makers have made strides in recogniz- the public and to this population. B

dous difference in the culture of the and confidential process for the investi-

oners and staff have for the rule of Jaw, staff sexual misconduct with inmates,
. State and federal corrections authorities 5
Conclusion must also implement systemic data col-

The extent of sexual misconduct in lection to document the number, nature f
’ g8 tral Records Department, 541 N
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