Analyzing Prison Sex: Reconciling Self-Expression with Safety
by Brenda V. Smith

HIS ARTICLE EXAMINES the complexity of prison sex and
the challenges that it raises in the context of recently
enacted United States legislation, specifically the Prison
Rape Elimination Act (PREA).! It begins by identifying
a range of prisoner interests in enhanced sexual expression. These
interests are described below in an attemprt 1o disentangle prisoners’
rights in sexual expression from states’ legitimate interests in regu-
lating that expression. This article also directs policymakers and
decision makers to mine international documents and human
rights norms that recognize the necessity of punishment and at the
same time outline a standard for the safety of individuals in custody,
the protection of human dignity, and the acknowledgement of the

right to sexual self-expression. Ultimately, many prisons do not

have legitimate interests in prohibiting prisoner sexual expression
and should use their scarce resources to protect prisoners from non-
consensual and coercive sex by staff or other inmates.

ities for failure to implement or develop national standards.5 As an
incentive to comply with its provisions, PREA provides grant assis-
tance to states to implement practices that reduce, prevent, or
eliminate prison rape. ¢

PREA does not change the traditional definition of rape.” It
does, however, recognize that sexual assault can be accomplished
not only by actual force buc also through fear and intimidarion.
Additionally, PREA gives BJS authority to create another defini-
tion of rape for purposes of conducting its statistical analysis and
review of the prevalence of prison rape.® This distinction is very
important because BJS has chosen to collect data on a broader
range of sexual conduct — nonconsensual acts, abusive sexual con-
tact, staff sexual misconduct, and staff sexual harassment — than
that covered by legal definitions of rape.? BJS data collection
includes inmate-on-inmare conduct, as well as staff-on-inmate
conduct. This data will come from a variety of sources, such as
records, reviews of correctional agencies, victim self-reports while

“In prison, sex is valued because it is highly desired and forbidden.

Therefore, prisoners use sex as a commodity to gain access to items

they would not have access to otherwise. Prisoners engage in sexual

practices in exchange for common items like cigarettes, candy,

chips, or a phone call.”

THE PRISON RAPE ELIMINATION ACT OF 2003 ~

IN 2003 THE UNITED STATES Congress unanimously passed the
Prison Rape Elimination Act. PREA establishes “zero tolerance”
for rape in custodial settings, requires data collection on the inci-
dence of rape in each state, and establishes a National Prison Rape
Elimination Commission (Commission). The Commission is
required to issue a report on the causes and consequences of prison
rape and to develop national standards on the prevention, detec-
tion, and punishment of prison rape.? PREA creates a system of
incentives and disincentives for states, correctional agencies, and
correctional accrediting organizations that fail to comply with its
provisions. Correctional agencies must, upon request by the
Bureau of Justice Statistics (BJS), report the number of instances of
sexual violence in their facilities.3 The three states with the highest
incidence and the two states with the lowest incidence of prison
rape must appear before the Review Panel on Prison Rape to
explain their designation. States and accrediting organizations
stand 1o lose five percent of federal funds for criminal justice activ-
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in custody, and surveys of former and soon-to-be released
inmates.!? Yet, any discussion of rape necessarily includes a discus-
sion of consent. Recognizing the complexity of sexual behavior in
correctional settings, the proposed BJS Nartional Inmate Survey
also asks abour consensual sex.!!

BJS data collection has prompted discussions among stake-
holders about the nature of consensual sexual interactions in pris-
ons berween inmates and between staff and inmates. Although cor-
rectional officials, advocates, and prisoners are clear about the need
to end prison rape, there are other more complex agendas.
Correctional authorities are interested in minimizing the number
of sexual interactions between inmates that can be defined as
rape!? to lower their numbers for purposes of BJS dara coilection
and to limic their potential legal liability for prison rape.

Human rights organizations are concerned that correctional
authorities will respond to PREA by strictly enforcing existing
prison policies that prohibit all sex between inmates and in some
instances all sexual expression, including masturbation. This
retrenchment could result in discipline or criminal prosecution for
prisoners who engage in consensual sex.!3 Further, they are con-
cerned that the acknowledgment of consensual sex in correctional
settings will allow prison authorities to cast rapes as consensual,



thereby reducing the number of rapes reported to BJS and the
attention paid to investigating and disciplining perpetrators.

Lastly, prisoners are rightfully concerned thart although this
heightened scrutiny may result in fewer assaults, it gives correc-
tional authorities a potent tool to selectively sanction inmates for
any sexual expression.4 Currently, prisoners engage in sexual activ-
ity with other prisoners and with staff. Although sexual relations
with staff pose obvious risks, sex between offenders and their non-
staff partners poses fewer risks and potentially more benefits.
Prisoners are concerned that agencies, in their desire 1o comply
with PREA, will allow even fewer spaces for sexual expression.
They are also concerned that any act of self expression will be
labeled an infraction and result in punishment.t5

INMATES’ INTERESTS IN SEXUAL EXPRESSION

MOST ADVOCATES AND CORRECTIONAL AUTHORITIES agree that
sex berween staff and inmates can never, as a legal marter, be con-
sensual. Staff sexual interactions with inmates have the potential to
affect prison safety and security. Both domestic law and interna-
tional standards on prison practice recognize that there is an inher-
ent power imbalance between staff and inmates.!¢ Correctional
staff control every aspect of the prison experience. Moreover, there
are many reported incidents of staff relationships with inmates
resulting in escapes, death, and other issues that compromise the
safery of other staff and inmates.!” Finally, as a policy matter, rec-
ognizing that staff and inmates can have consensual relationships
puts the legitimacy of the state’s care and custody of inmates in
question. Sexual expression in prison from the prisoner’s perspec-
tive, however, vields a different result. Prisoners have an interest in
sexual expression separate from thart of the starte.

SEX FOR PLEASURE

In spite of sociery’s sense of either the desirability or deserved-
ness of prisoner sex, prisoners have an interest in sex for pleasure.
Prisoners engage in a variety of sexual behaviors including masturba-
tion, sex with other prisoners, visitors, and staff. Although these
behaviors are prohibited by most state policies, arguably only sex
with staff has potental to disrupt prison safety and security. The
other three — masturbation, sex between prisoners, and sex with vis.,
itors — are not clearly a threat to safety and security, particularly if
properly managed. In enforcing the prohibitions against all sex, cor-
rectional authorities miss opportunities to educate inmates about
violence in relationships, safe sex, and to encourage healthy relation-
ships that could offer support upon return to the community.

SEX FOR TRADE

In prison, sex is valued because it is highly desired and forbid-
den. Therefore, prisoners use sex as a commodity to gain access to
items they would not have access to otherwise. Prisoners engage in
sexual practices in exchange for common items like cigarettes,
candy, chips, or a phone call. This system of bartering often occurs
because there are not legitimate methods for inmates to gain access
to those items or decrease desire for them.!8 In other iterations of
the exchange, prisoners who have desired items are exploited sexu-
ally and intdmidated sexually for their goods. The prison’s interest
in safety and security suggests that sex for trade should be prohib-
ited. The potential for violence is great because staff and inmates
often do not deliver what they agreed to exchange.!? In these cir-
cumstances sex becomes less of a prisoner’s choice and more of a
commodity to obtain goods.

63 Sion Touhig
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SEX FOR FREEDOM

For many prisoners sexual expression is a corollary of free-
dom. Whether imprisoned for short or long sentences, sexual
expression, although limited, is one of the few acts that prisoners
control. Making the choice to have sex when it is prohibited is an
expression of freedom. The state should not regulate sexual free-
dom to the extent that it does not impede safety or security, as is
clearly the casc of staff-inmate sexual interactions.

SEX FOR TRANSGRESSION

In the non-incarcerative world, sexual expression can be a
source of freedom. Often freedom of expression is closely associat-
ed with transgression — brezking rules, defying normative struc-
tures imposed by sociery, the state, and other institutions. Sexuality
and gender are normative structures imposed by sociery.?0
Prisoners use sex to transgress these normative structures by defy-
ing society’s constructs of gender and sexuality. Prison sex is also
transgressive because it is against prison policies and rules. Sex
becomes a prisoner’s tool to thwart, control, embarrass, and harm
those who control them within the confines of prison. Having sex
with staff, a symbol of power, is the ultimate way to transgress
because the prisoner has the potential to affect the state and
prison’s system of control.

SEX FOR PROCREATION

Procreation is another aspect of sexual expression that sur-
vives imprisonment.2! There are clear vestiges of early reformer and
eugenic sentiments that criminals should not bear children for a
variety of reasons.?? Yet both male and female prisoners often want
to to conceive, aid in conceiving, and bear and raise children.
Given the construct of U.S. prisons, where prisoners have very lim-
ited contact with their partner and existing children or lose cus-
tody of their children as a result of their imprisonment, conceiving
or fathering children becomes the primary mode of this form of
sexual expression.

A recent case, Gerber v. Hickman,®3 illustrates this point. A
prisoner, William Gerber, who was serving life without parole,
sought permission from the California Department of Corrections
to provide, at his own expense, a sperm sample to impregnate his
wife. A deeply divided en banc Ninth Circuit, over vigorous dis-
sent, held that the right to procreate was inconsistent with impris-
onment and that Mr. Gerber had no interest in inseminating his
wife because he would never be able to leave prison to assist in rais-



ing the child.’ Given that Mr. Gerber was not allowed conjugal
visits, 25 his only remaining interest, considering his limited oppor-
tunities, was in providing the means for his wife to conceive a
child. This was also one of the few remaining ways for him to
express his sexuality. Mr. Gerber’s solution — which did not
involve physical contact, only collection of his sperm — was an
appropriate and non-intrusive way to accommodate the exercise of
his constitutional right 10 procreate while maintaining the prison’s
interest in securiry.?6

SEX FOR SAFETY

Concern for physical safety is a key motivator for sex berwesn
inmates and between inmares and correctional staff. Social scien-
tists have identified the concept of protective pairing, when
inmates have sex or become involved with someone to protect
themselves from other inmates or staff.? Both legal and other nar-

appropriate.34 A clear recognition in either written policy or pro-
cedure from prison officials that intimate relationships berween
inmates occur would provide the opportunity not only for inmates
10 express those relationships but would offer opportunities for
corrections officials to explicitly address them in a manner congru-
ent with their correctional mission of safety and security.

IMPLICATIONS FOR STATE REGULATION OF PRISON SEX

TAKING AS A GIVEN that sexual expression is a fundamental
right,3 should this fundamental right survive imprisonment?
Unfortunately. the legal response is not promising. Court decisions
set parameters for sexual expression that are marked by sterilization
and abortion; the state cannot sterilize an inmate,36 and the state
must allow an inmate to obtain an abortion to the same extent that
privilege is granted by the holding state.3” The terrain in-between
remains uncharted but seems terribly forbidding.

“Increasingly, United States courts have turned to international
human rights law to enrich its impoverished constitutional rights
jurisprudence. Both preventing sexual abuse and permitting greater
sexual self-expression are congruent with international human

rights instruments.”

ratives are replete with stories of prisoners having sex with other
prisoners or with correctional staff to secure their safery.?

Norwithstanding the passage of state laws, prisoners still
receive little protection from forced and coerced sex. Although the
full scope of sexual violence in prison is unknown,? reports from
correctional officials® should cause concern. A recent study by BJS
found that inmate perpetrators of sexual abuse were more likely 10
be sanctioned and prosecuted than staff perpetrators,3! and that
even when staff are prosecuted, the sanctions they receive are min-
imal.3? Given the unlikelihood of receiving protection from either
the corrections agency or the state through investigation, disdi-
pline, or prosecution, sex for safety with staff and other inmates is
a reasonable response. Regulating sex for safety is an appropriate
exercise of state authority because ultimately the state is obligated
to protect inmares from harm.

SEX FOR LOVE

Often prisoners engage in sex for love or desire. Even in this
setting where individuals are legally stripped of their autonomy
and dignity and face violence from other prisoners and staff, pris-
oners manage o establish meaningful and loving relationships.
Accounts of prison officials at all levels indicate that they are aware
that sexual relationships between inmates occur and are part of the
fabric of the correctional experience for both staff and inmates.3
Still, the role of the state in limiting sexual relationships based on
love between inmates is unclear. Correctional staff accounts indi-
cate that they have already developed some tools to address these
relationships, identifying, intervening, and disciplining when
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Certain penological interests, however, would be served by
enhanced prisoner self-expression. First, the Prison Rape
Elimination Act requires correctional agencies to report all inci-
dents of prison rape. Appropriately identifying acts that are con-
sensual as opposed to coerced would permit corrections official to
more accurately report information to BJS and meet the Act’s data
collection requirements. This would enhance national, state, and
local interests in assessing prevalence and risk and in ineffectively
deploying scarce investigative, medical. and administrative
resources to address forced or coerced sex in prisons.

Second, policies that recognized and allowed greater prisoner
expression would provide a greater range of categories for correc-
tional officials to situate sexual behavior, which would result in an
improvement over current policies that simply provide a blanket
prohibition against sex.3® Currently, correctional staff ignore or
selectively enforce prison policies that prohibit sexual conduct,
which fosters a culture of disrespect by both staff and inmates and
calls into question the necessity for following other rules.3® This
policy change would enhance the credibility of correction agencies
with both staff and inmates.

Third, sex in prison, whether consensual or non-consensual,
poses serious health risks to the communiry.4° For example, recent
studies estimate that the rate of infection for hepatitis and HIV
among the prison population is three times that of the general
population and even higher among female inmartes.4!
Acknowledging that a broad range of sex occurs in correctional
settings for a variety of reasons would enable prison officials o
take appropriate health measures, such as condom distribution,



HIV/AIDS education programs, clinical trials, and specific inter-
ventions thart target risk behavior in prison settings. This, in turn,
would protect the health of staff, inmates, and the communities
to which prisoners will return.

The fourth penological interest in recognizing and encourag-
ing a broader range of sexual expression is the impact on prisoner
community reentry. Strengthening and preserving family bonds
are the goals for most conjugal and family visiting programs.+?
These programs result in enhanced family support for inmates
while they are serving their sentences and sustain important con-
nections that they can return 10 once their sentence is complete.
Inmates who have family support are less likely to re-offend and
return to prison.*3 Many correctional agencies also use family and
conjugal visits as an inmate management tool.4* By explicitly reg-
ulating visitation, prison officials can control and implement it
strategically to further correctional goals of safety, security, and
rehabilitation.

Fifth, recognizing and granting inmates a degree of sexual
expression may enhance inmate safety by decreasing prison rape.
By recognizing and regulating such conduct. states can better pre-
vent incidences of violence and diseases associated with prison rape
and help prisoners learn healthy and responsible sexual behavior
prior to returning to their communities. These interventions have
already been used in situations involving illegal sex (prostitution46)
and prohibited sex in other institutional settings (nursing homes,
homes for the mentally retarded, and psychiatric settings).4
Finally, permitting a greater degree of sexual expression recognizes
the inherent dignity and autonomy of human beings, which also
survives imprisonment.

HuMAN RIGHTS NORMS AND PRISON SEX

INCREASINGLY, UNITED STATES COURTS have turned to interna-
tional human rights law to enrich its impoverished constitutional
rights jurisprudence.® Both preventing sexual abuse and permit-
ting greater sexual self-expression are congruent with internacional
human rights instruments.#?

Several international instruments provide norms for the treat-
ment of prisoners. Article 60(1) of the Standard Minimum Rules
for the Treatment of Prisoners (SMR) provides that the “regime of
the institution should seck to minimize any differences between
prison life and life ac liberty which tend to lessen the responsibili-
ty of the prisoners or the respect due to their dignity as human
beings.”%¢ Another source, Article 10 of the International
Covenant on Civil and Political Rights (ICCPR),3! which the
United States has ratified, provides that “all persons deprived of
their liberties shall be treated with humanity and with respect for
the inherent dignity of the human person.” Finally, in the case of
Prosecutor v. Kunarac, et al., the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia held
that the act of rape, by definition, implies severe pain or suffering
and constitutes torture when it is used to intimidate and coerce the
victims.52 Under this definition, many instances of prison rape are
a violation of the United Nations Convention Against Torture
(CAT), to which the United States is a party.53

In addition to these international instruments, the U.S. has
ratified and is bound by regional human rights instruments as a
member of the Organization of American States, including the
American Declaration of the Rights and Duties of Man
(Declaration) and the American Convention on Human Rights
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(Convention). These instruments require the humane treatment of
prisoners’* and mandate that “[p]unishments consisting of depri-
vation of liberty shall have as an essential aim the reform and social
readaptation of the prisoners.”

Unfortunately, the United States has a history of exceptional-
ism or opting out of human rights obligations.56 The U.S. has lim-
ited the application of the ICCPR, the CAT, and regional instru-
ments like the Declaration and Convention to its obligations
under the Fifth, Eighth, and Fourteenth Amendments of the U.S.
Constitution.” These exceptions limit the formal structures for
holding the U.S. accountable for compliance with international
human rights norms but are still powerful and persuasive as prac-
tices and norms adhered to by other countries. The challenge is o
use these norms to influence U.S. policies and practices.58

Nortwithstanding its exceptionalism and antipathy toward
international law,? the U.S. like any other country is influenced by
the practices of other countries. In the area of granting greater sexu-
al expression to prisoners, however, the U.S. lags behind. Although
the SMR is silent as to sexual relations, Rule 60(1), the principle of
normalcy, “implies that sexual contact between prisoners and their
partners should be allowed if [it] is possible under relatively normal
conditions.”® Many other countries permit sexual expression in
institutional settings.S! define these visits under the rubric of either
intimate or conjugal visits, and permit prisoners to have intimate
and other contact with spouses, partners, and family.6?

For example, Brazil has implemented a “communal visit,”
which allows prisoners to visit with family and friends withour
physical restrictions, and an “intimate visit,” which allows prison-
ers to receive visits from their partners or spouses in individual
prison cells. In the Czech Republic, the director of the prison may
allow married couples to visit in rooms specifically designated for
intimate contact. It also allows prisoners to receive visits from four
close relatives at a time. In Spain, inmates who cannot leave the
institution may receive conjugal/intimate visits once a month for
one to three hours. Finally, Denmark has implemented a “prison
leave” system for prisoners with sentences greater than five
months. The leave can last from one day to an entire weekend.
Denmark “see(s] leave as a helpful tool in maintaining a stable
atmosphere in the prisons and furthermore by keeping contact
with relatives outside it is believed that fewer prisoners try to
escape.”63 These leaves and visits enhance prisoner sexual expres-
sion by recognizing that sexual identity and expression are a core
element of personhood. United States corrections agencies would
enhance the safety of its prisons and inmates by doing the same.

CONCLUSION

THE DESIRE FOR SEXUAL INTIMACY and sexual expression is pow-
erful and survives imprisonment. Individuals in custody, despite
society’s view, maintain their humanity and personhood. As Judge
Posner has written. “[w]e must not exaggerate the distance
berween ‘us.” the lawful ones, the respectable ones, and the prison
and jail population; for such exaggeration will make it too easy for
us to deny that population the rudiments of humane considera-
tion.”®* There is great benefit to acknowledging that inmates do
not lose their sexuality once they enter prison and managing these
interactions is part of the work required of corrections agencies.
Moreover, appropriate intervention in these interactions can
enhance the safety of inmates and staff, help agencies realize their
correctional goals of providing safe and secure correctional envi-



ronments, and encourage the rehabilitation of inmates. This
approach preserves scarce correctional resources for serious inci-
dents of sexual violence that occur in institutional settings and
enforces the dignity of prisoners. Although much work remains to
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