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AN INTRODUCTION 
 

1. S c o ~ eof the  course. This course i s  intended t o  ident i fy and consider 
a variety of l e g a l  problems which the future administration of enemy oc- 
cupied t e r r i t o r y  may be expected t o  produce. 

2. m e r e n t occu~at ion.  Rather than t o  be s tated a s  a fac t ,T 
it is  t o  be questioned whether there i s  a law, as such, of bell igerent oc
cupatioq. I n  the ear ly centuries of man's existence the "lawn f o r  the 
conquered simply had been the w i l l  of the conqueror. The conduct of the 
wars of the l a s t  two centuries, however, seems t o  indicate,  a l b e i t  incon- 
clusively, t h a t  the c iv i l ized  nations of the  world have been will ing t o  
temper the exercise of t h e i r  complete power as  conquerors i n  the in t e res t  
of the cause of humanity and the d ic ta tes  of public conscience. A s  nations 
successively and consistently chose t o  limit t h e i r  power, i n  cer ta in  re- 
spects, i n  favor of the r igh t s  of inhabitants of occupied te r r i tory ,  so 
there developed, i n  those cer ta in  respects, customs which c iv i l ized  nations 
have respected and recognized a s  obligatory upon them. Thus i n  those areas 
of s t a t e  practice where yesterday's customs are  responsive t o  the purposes 
for  which war i s  waged and t e r r i t o r y  i s  occupied today, there can be said 
t o  be law, i.e., law which delineates not the  power of a conqueror but 
rather  his r ights ,  duties, and authority. 

The development of a s t a t e  practice in to  a custom and thence in to  
law is ,  t o  be sure, an unhurried process. For t h i s  reason there was l i t t l e  
law applicable t o  a bell igerent occupation a t  the  turn  of the  19th cen- 
tury. To f i l l  the void, t he  c iv i l ized  nations of the world resorted 30 
mult i la teral  conventions he Hague Conventions of 1907 and the Geneva 
Conventions of 1949 a re  the two mult i la teral  conventions with which we 
are  now concerned). Thus, a search f o r  the law of bell igerent occupation 
requires reference not only t o  customary international law but t o  con- 
ventional internat ional  law a s  well. The two sources a re  not, of course, 
wholly separable, fo r  many provisions of the multilateral: conventions 
mentioned represent, and were so intended, agreed restatements of accepted 
customs. But i f  one understands law t o  mean a precise r u l e  of conduct, a 
deviation from which i s  wrong, there i s  s t i l l  t o  be considered the  question 
whether the provisions of these conventions amount t o  law. Where it i s  



rovided, f o r  example, that  enemy private property cannot be confiscated 
Part. 46, HR), it would seem tha t  there i s  law. But where it i s  provided 
tha t  a bell igerent occupant sha l l  respect, unless absolutelv urevented, 
the loca l  laws of the  country occupied ( a r t .  43, HR); tha t  the quantum 
of requis i t ions sha l l  be i n  ~ r o u o r t i o n  t o  the resources of the country 
( a r t .  52, HR); and tha t  taxes a re  t o  be collected, insofar a s  i s  ~ o s s i b l e ,  
i n  accordance with existing ru les  of assessment and incidence ( a r t .  48, 
HR), t o  i l l u s t r a t e ,  it may be unrea l i s t ic  t o  c lass i fy  such vague and ab- 
s t r ac t  provisions a s  law, having both a force and a binding effect.  It 
may be more correct t o  labe l  them what they are, principles and standards, 
susceptible of producing l a w  only t o  the extent tha t  c iv i l ized  nations 
in te rpre t  and apply them uniformly. To date, evidence of such uniformity 
i s  lacking. This may be explained, it i s  believed, by the f a c t  t ha t  each 
new war has involved ideological, sociological and technological con
siderations unlike those of preceding wars. Understandably, with se- 
cu r i ty  i n t e r e s t s  paramount, no nation i s  willing t o  commit i t s e l f  today 
a s  t o  i t s  conduct tomorrow i n  any but the most general of terms. I n  the' 
l a s t  analysis, therefore, it may be correct t o  conclude tha t  the law of 
bell igerent occupation i s  derived more from the post-bellurn ac ts  and 
deeds of conquerors than from pre-bellum conventions, See, Sutherland, 
Constitutional Powers and World Affairs 80 (1919), McDougal and 
Feliciano, International Coercion and World Public Order: The General 
P r i n c i ~ l e sof the Law of War, 67 Yale Law J. 809 (1958). 

Stone i n  h i s  book, Legal Controls of International Conflict (1954), 
a t  p. 727, characterizes the law of bell igerent occupation a s  a kind of 
"legal paradise." H i s  point i s  that  it i s  unrea l i s t ic  t o  think tha t  the 
niyriad of challenging questions bound t o  be raised i n  a future global 
war may be answered on the basis of propositions accepted a t  the turn of 
the 19th century. Do you agree? 

FM 27-10, 18  July 1956, i s  ent i t led ,  nThe Law of Land Warfare I t s  
predecessor, dated 1October 1940, was en t i t led ,  "The Rules of Land W a r 
fare.I1 What significance, i f  any, do you at tach t o  t h i s  change? See 
Fratcher, The New Law of Land Warfare, 22 Missouri Law Rev. 143 (1957j. 
Von Glabn, The Occuuation of Enew Ter r l tom 19 (1957). 

3. Evidence of the law of bell igerent occuuatioo.: the l ega l  s ta tus  of 
F1.i 27-10. 

-Read: Pars. 1, 7, and 14, FM 27-10. 



-- NOTE 
 

Article 1, Hague Convention No. I V ,  Respecting the  Laws and Customs 
of War on Land, 1 8  October 1907, requires the contracting powers t o  in- 
s t ruc t  t h e i r  armed land forces  i n  the  provisions of the  Hague Regulations. 
FM 27-10 has then a l ega l  bas i s  i n  internat ional  law, i n  t h a t  i s  i s  issued 
i n  compliance with t he  Hague Regulations and the  Geneva Conventions. 
This i s  not t o  suggest, of course, t ha t  mere publ ica t ioqof  FM 27-10 
operates t o  discharge tha t  requirement. Army Regulations 350-216, 
19 December 1956, requires ins t ruc t ion  be given i n  t he  Geneva Conventions 
of 1949; no mention i s  made of t he  Hague Regulations, however. 

As a matter of h i s to r i ca l  i n t e r e s t ,  the United S ta t e s  first published 
a summary of the  ru l e s  of land warfare i n  1863 with the  issuance of 
General Orders No. 100, en t i t l ed ,  "Instructions f o r  the Government of 
Armies of the  United S ta tes  i n  the  Field," the so-called Lieber code. 

It has been said  t h a t  FM 27-10 has the  binding force of a mi l i t a ry  
order on menbers of the Army of the United States .  Fratcher, The New 
Law of Land Warfare, 22 Missouri Law Rev. 143, 144 (1958). Do you agree? 
I f  you do, then i s  not the  question whether there  e f i s t s  a law, a s  such, 
of bel l igerent  occupation made moot? 

4. The Hague Conventions of 1907 and the Geneva Conventions of 1949; 
bindinn ulson whom? 

-Resd: Foreword and paragraph 5, FM 27-10. 

-NOTE 

By ear ly  1957 a t o t a l  of f i f ty-eight  nations had accepted the Geneva 
Civil ians Convention (GC), the  convention with which t h i s  course w i l l  be 
par t icu la r ly  concerned. For a l i s t  of the  f i f ty -e igh t ,  see,Von Glahn, 
The Occupation of hemv Terr i tory L7 (1957). Since then, East Germany, 
North Korea, and communist Viet-Nam have deposited adherences t o  (with 
reservations),  and communist China (also with reservations) and the 
United Kingdom have r a t i f i ed ,  a l l  four Geneva Conventions. See, 37 Dept. 
S t a t e  Bulletin 861, Nov. 1957. 



Suppose a war (or  police action),  were t o  involve a number of s ta tes ,  
all but one of which had r a t i f i ed ,  or adhered to,  the  Hague Conventions 
and the Geneva Conventions. Would the f a c t  that one party t o  the confl ict  
had not accepted those conventions operate t o  excuse the  other s t a t e s  
from complying with the  provisions of the conventions? See, a r t i c l e  2, 
Hague Convention No. I V  and par. 8c, F'M 27-10. But see, Preamble t o  FIR 
and a r t i c l e  158, GC (pr. 6, F'M 27-10), and K ~ D DTr ia l ,  10 Law Reports 
of Tr i a l s  of War Criminals 133 (1949). Was this not the s i tuat ion i n  
Korea i n  1950? See, Baxter, The Role of Law i n  Modern War, Proceedings 
of the American Society of I n t .  Law, 90, 96 (1953). 

Do the  Geneva Conventions have any application i n  a c i v i l  war? Do 
the Hague Regulations? See, par. 11, F'M 27-10. 

Is the law of belligerent occupation applicable withfn l iberated 
te r r i tory?  See, Tan Tuan e t  al, v. Lucena Food Control Boar4 (philippines 
1949), I n t ' l  Law Rep., 1951, Case No. 181 (u.s. l iberat ion of Philippines 
during WW 11). Do the  Hague Regulations apply? Do the Geneva Conventions 
apply? 



AN UEJDERSTANDING OF TERMS 

1. What i s  a mil i tary government? 

a. Read: Pars. 12, 362, and 368, FM 27-10. 

be  COMBINED DIRECTIVE FOR MILITARY GOVERNMENT I N  GERMANY 
 
PRIOR TO DEFEBT OR SURRF;NDER 
 

w2e Military government w i l l  be established and w i l l  extend over 
 
all parts  of Germany, including Austria, progressively a s  the forces 
  
under your command capture German te r r i tory .  Your r igh t s  in Germany 
 
prior t o  unconditional surrender or German defeat w i l l  be those of an 
 
occupying power. 
 

"3. a. By vir tue of your position you are  clothed with supreme 
 
l eg is la t ive ,  executive, and judicial  authority and power i n  the  areas 
  
occupied by forces under your command. This authority w i l l  be broadly 
 
construed and includes authority t o  take a l l  measures deemed by you 
 
necessary, desirable or  appropriate i n  re la t ion  t o  the exigencies of 
 
mili tary operations and the  objectives of a firm mil i tary government. 
 

"b. You are  authorized a t  your discretion, t o  delegate the  
'authori ty  herein granted t o  you i n  whole or  i n  part t o  members of your 
command, and fur ther  t o  authorize them a t  t h e i r  discretion t o  make ap- 
propriate subdelegations. You are  fur ther  authorized t o  appoint members 
of your command a s  Military Governors of such t e r r i t o r y  or areas as  you 
may determine. 

nc. You are  authorized t o  establ ish such mili tary courts f o r  
  
the control of the population of the occupied areas a s  may seem t o  you 
 
desirable, and t o  establ ish appropriate regulations regarding t h e i r  
  
jurisdiction and powers. 
 



Appendix A 

POLITICAL GUIDE 

"1. The administration sha l l  be f i r m .  It w i l l  a t  the same time be 
just  and humane with respect t o  the c iv i l i an  population so far a s  con- 
s i s t en t  with s t r i c t  mil i tary requirements. YGU w5U strongly discourage 
fraternizat ion between Allied troops and the German o f f i c i a l s  and popu
la t ion.  It should be made c lear  t o  the loca l  population tha t  mil i tary 
occupation i s  intended; (1) t o  a id  mili tary operations; (2) t o  destroy 
Nazism-Fascism and the Nazi Hierarchy; (3 )  t o  maintain and preserve law 
and order; and (4) t o  restore  normal conditions among the c iv i l i an  popu- 
l a t ion  as soon a s  possible, insofar  a s  such conditions wi l l  not in te r fere  
with mil i tary operations. 

n4. You will take steps t o  prevent the operation of all Nazi laws 
which discriminate on the basis of race, color, or creed or  p o l i t i c a l  
opinions. A l l  persons who were detained or  placed i n  custody by the 
Nazis on such grounds should be released subject t o  requirements of 
security and in t e res t s  of the individual concerned. 

n5. a ,  The operation of the criminal and c i v i l  courts of the Ger- 
man Reich w i l l  be suspended. However, a t  the ea r l i e s t  possible moment 
you should permit t he i r  functioning under such regulation, supervision, 
and control as you may determine. The operation of po l i t i ca l ly  objec- 
tionable courts, e.g., People's courts, w i l l  be permanently suspended 
with a view t o  eventual abolition. A l l  Nazi elements w i l l  be eliminated 
from the  judiciary. 

"6. The replacement of loca l  Government o f f i c i a l s  who may be re
moved w i l l  r e s t  with the  Supreme Commander who w i l l  decide whether the 
functioning of the mil i tary government i s  be t te r  served by the appointment 
of of f icers  of the  occupation forces o r  by the use of the services of 
Germans. Military Government wi l l  be effected a s  a general principle 
through indi rec t  rule.  The principal l ink  f o r  t h i s  indirect  r u l e  should 
be a t  the Bezirk or  Kreis level ;  controls a t  higher leve ls  w i l l  be in- 
serted a t  your discretion. Subject t o  any necessary dismissals, loca l  
o f f i c i a l s  should be instructed t o  continue t o  carry out the i r  duties,  No 
actual  appointment of Germans t o  important posts w i l l  be made u n t i l  it 
has been approved by the  Combined Chiefs of Staff .  It should be made 
c l ea r  t o  any German, a f t e r  eventual appointment t o  an important post, 



and t o  all other Governmental o f f i c i a l s  and employees, tha t  the i r  con- 
tinued employment i s  solely on the basis of sat isfactory performance and 
behavior. I n  general the en t i r e  Nazi leadership w i l l  be removed from 
any post of authority and no p e m n e n t  member of the German General 
Staff nor of the  Nazi Hierarchy w i l l  occupy any important Governmental 
or  Civil  position. The German Supreme Command and General Staff w i l l  
be disbanded i n  such a way as  w i l l  insure t h a t i t s  possible resuscitation 
l a t e r  w i l l  be made as d i f f i c u l t  as possible. 

"7. Subject t o  the provisions of paragraph 10, and t o  the extent 
tha t  mil i tary in te res t s  are  not prejudiced, freedom of speech and press, 
and of rel igious worship should be permitted. Consistent with mil i tary 
necessity, a l l  re l igious ins t i tu t ions  sha l l  be respected and a l l  e f for t s  
w i l l  be made t o  preserve h is tor ica l  archives, c lass ica l  monuments, and 
objects of art .  

n l O ,  a. The propagation of Nazi doctrines and propaganda i n  any 
form shall be prohibited, Guidance on German education and schools w i l l  
be given t o  you i n  a se.parate directive. 

"be No po l i t i ca l  ac t iv i ty  of any kind sha l l  be countenanced 
unless authorized by you. Unless you deem otherwise, it is  desirable 
tha t  neither po l i t i ca l  personalit ies nor organized po l i t i ca l  groups, 
sha l l  have any part  i n  determining the  policies of the military adminis- 
t ra t ion ,  It i s  essent ial  t o  avoid any commitments to ,  o r  negotiations 
with, any po l i t i ca l  elements. German pol i t ica l  leaders i n  exi le  sha l l  
have no part  i n  the administration, 

"c. You w i l l  i n s t i t u t e  such censorship and control of Qress, 
printing, publications, and the  dissemination of news o r  information by 
the  above means and by mail, radio, telephone, and cable or  other means 
as you consider necessary i n  the in teres ts  of mil i tary security and in- 
tell igence of a l l  kinds and t o  carry out the principles l a i d  down i n  
t h i s  directive.  



Appendix C 
 

REVISED FINBNCIQLGUIDE FOR GEXMMlY 

"6. Upon entering the area, you will take the following steps and 
 
will put into effect only such further financial measures as you may 
 
deem to be necessary from a strictly military standpoint: 
 

na. You will declare a general or limited moratorium if you 
deem such measure to be necessary. In particular, it may prove desirable 
to prevent foreclosures of mortgages and the exercise of similar remedies 
by creditors against individuals and small business enterprises. 

nb, Banks should be placed under such control as deemed neces- 
sary bg you in order that adequate facilities for military needs may be 
provided and to insure that instructions and regulations issued bg 
military authorities will be fully complied with. Banks should be 
closed only long enough to introduce satisfactory control, to remove 
objectionable personnel, and to issue instructions for the determination 
of accounts to be blocked under paragraph e below. Ac soon as prac- 
ticable banks should be required to file reports listing assets, lia- 
bilities, and all accounts in excess of 25,000 marks. 

nc. You will issue regulations prescribing the purposes for 
 
which credit may be extended and the terms and conditions governing the 
 
extension of credit. If banking facilities are not available you may 
 
establish such credits or make such loans as you deem necessary for 
 
essential economic activities. These will be restricted to mark credits 
 
and loans. 
 

"d. You will close all stock exchanges and similar.financia.1 
institutions. 

Pending determination of future disposition, all gold, 
 
foreign currencies, foreign securities,accounts in financial institutions, 
 
credits, valuable papers and all similar assets held by or on behalf of 
 
the following, will be impounded or blocked and will be used or otherwise 
 
dealt with only as permitted under licenses or other instructions which 
 
you may issue: 
 

"1) German national, state, provincial, and local govern- 
 
ments, and agencies and instrumentalities thereof, 
 



"10. The railways, postal, telegraph and telephone service, radio 
and a l l  government monopolies will be placed under your control and 
the3.r  revenues made available t o  the mil i tary government. 

rill. You w i l l ,  consistent with internat ional  custom and usage, 
maintain existing tax  laws, except that discriminatory taxes introduced 
under the Nazi regime will be abolished. Prompt action should be taken 
t o  maintain the  inflow of revenue a t  the highest possible level.  You 
will resume service on the public debt a s  soon a s  mili tary and f inancial  
conditions permit. 

NOTE 

This direct ive was approved by the Combined Chiefs of Staff and 
transmitted by them t o  the Supreme Commander, Allied Expeditionary 
Force, on April 28, 1944. 

Do you consider the following defini t ion of a mil i tary government 
t o  be a correct one: "Military Government connotes a s i tuat ion where 
the commander of the  armed forces  ru les  a t e r r i t o r y  from which the enemy 
armed forces have been expelled? Cf., par. 12, FM 27-10. But cf., 
Winthropls Mi l i t am Law and Precedents 800 (R.eprint 1920), quoted a t  
fn. 13 i n  Madsen v .  Kinsella, pagel8, jn.fr%. 

Here the  student should begin t o  consider the  following questions: 

Is mil i tary government a form of administration f o r  an occupied 
t e r r i to ry  having its lega l  basis  i n  the law of bell igerent occupation? 

I f  so, may a mil i tary government val idly continue t o  function i n  
t e r r i t o r y  no longer subject t o  the  l a w  of bell igerent occupation, i.e., 
subsequent t o  the coming in to  force of an armistrice or a t r ea ty  of 
peace? 

Do we have today a mil i tary government i n  Guam? 

I n  the  Ryukyu Islands? 

Generally, what is  the relat ionship of the law of bell igerent occu
pation t o  a mil i tary government? 

These questions should be answerable l a t e r  on the  basis of the ma
t e r i a l  contained i n  Part I11 of t h i s  book. 



2. What i s  a c i v i l  a f fa i rs  administration? 

a. Read: Par. 354, I?M 	 27-10, 

b.	 DIRECTIVES AND A G W S  ON CIVIL BFFBIRS I N  FRANCE 
 
August 25, 1944 
 

"1. As a resul t  of the discussions between American, Bri t ish and 
French representatives, agreement has been reached on the  pract ical  
arrangements f o r  c i v i l  affairs administration i n  Continental France. 

"4. I n  connection with your r ights  and powers t o  use or  requisit ion 
war materials and other property, information has come t o  hand indicating 
tha t  the Germans customarily requisit ion a l l  usable supplies i n  any 
area before abandoning it. I n  exercising your r ight  t o  use such supplies 
you should, so f a r  as military necessity permits, give the greatest con- 
sideration t o  the economic in te res t s  of the c iv i l ian  population and, 
where possible, leave a t  the disposal of the French authori t ies  such 
transport material, food supplies and building materials as have been 
requisitioned by the German armies or handed over t o  them under duress, 
and which are  not needed by you i n  connection with h l i t a r y  operations. 

MFMORBNDUM NO. 1FlELATING TO ADMINISTRATIVE AND 
JURISDICTIONAL QUESTIONS 

nl. I n  areas i n  which military operations take place the  Supreme 
Allied Commander w i l l  possess the necessary authority t o  ensure tha t  all 
measures are taken wfiich i n  his judgment are essent ial  fo r  the success- 
fhl conduct of his operations. Arrangements designed t o  carry out t h i s  
purpose are  s e t  fo r th  i n  the following Brticles. 

2. ( i )  Liberated French Continental t e r r i to ry  w i l l  be divided 
in to  two zones: a forward zone and an in te r io r  %one. 

n ( i i )  The forward zone w i l l  consist of the  areas affected by 
active mil i tary operations; the  boundary between the  forward Bone and 
the in ter ior  zone will be fixed i n  accordance with the provisions of 
paragraph (iv )  below. 



" ( i i i )  The in t e r io r  zone w i l l  include all other regions i n  the 
l iberated t e r r i to ry ,  whether or  not they have previously formed par t  of 
the forward zone. I n  cer tain cases, having regard t o  the exigencies of 
operations, mil i tary zonesmay be created within the in t e r io r  zone i n  
accordance with the provisions of Article 5 ( i i )  below. 

"( iv)  The Delegate referred t o  i n  Art ic le  3 below w i l l  e ffect  
delimitation of the zones i n  accordance with French law i n  such a manner 
a s  t o  meet the  requirements s ta ted by the Supreme Allied Commander. 

"3. ( i )  I n  accordance with Article 1of the ordinance made by the  
French Committee of National Liberation on March 14, 1944 a Delegate 
wi l l  be appointed f o r  the present theater of operations. Other Delegates 
may be appointed i n  accordance with the  development of operations. 

"4. In  the forward zone: ( i )  The Delegate w i l l  take, i n  accordance 
with French law, the  measures deemed necessary by the Supreme Allied 
Commander t o  give e f fec t  t o  the  provisions of Art ic le  1, and i n  par t icular  
w i l l  issue regulations and make appointments i n  and removals from the 
public services. 

" ( i i )  I n  emergencies affecting mil i tary operations or  where no 
French authority i s  i n  a posit ion t o  put in to  e f fec t  the measures deemed 
necessary by the  Supreme Allied Commander under paragraph ( i )  of t h i s  
Article, the l a t t e r  may, a s  a temporary and exceptional measure, take 
such measures a s  a re  required by mil i tary necessity. 

n ( i i i )  A t  the request of the Supreme Allied Commander, the 
French Military Delegate w i l l  take such action under his powers under the 
s t a t e  of siege i n  accordance with French law a s  may be necessary. 

"5. ( i )  I n  the in t e r io r  zone the conduct of the administration of 
the t e r r i t o r y  and responsibi l i ty  therefor including the  powers under the 
s t a t e  of siege, w i l l  be en t i re ly  a matter f o r  the  French authori t ies .  
Special arrangements w i l l  be made between the competent French author i t ies  
and the Supreme Allied Commander a t  the l a t t e r ' s  request i n  order tha t  
all measures may be taken which the l a t t e r  considers necessary f o r  the 
conduct of mil i tary operations. 

" ( i i )  Moreover, i n  accordance with Art ic le  2 ( i i i )  and ( iv), 
certain portions of the in t e r io r  zone (known a s  mil i tary zones) m a y  be 
subjected t o  a special  regime on account of t h e i r  v i t a l  mil i tary importance; 
for  example, ports, f o r t i f i e d  naval areas, aerodromes, and troop con- 
centration areas. I n  such zones, the Supreme Allied Commander i s  given 
the r ight  t o  take, o r  t o  cause the services i n  charge of in s t a l l a t ions  of 



mili tary importance t o  take, a l l  measures considered by him t o  be neces- 
sary f o r  the  conduct cf operations, and, i n  par t icular ,  t o  assure the 
security and e f f i c i en t  operation of such ins ta l la t ions .  Consistent with 
these provisions, the conduct of the t e r r i t o r i a l  administration and the 
responsibil i ty therefor w i l l  nevertheless be solely a matter fo r  the 
French authori t ies .  

"7. ( i )  Members of the  French Armed Forces serving i n  French un i t s  
with the  Allied Forces i n  French t e r r i to ry  w i l l  come under the exclusive 
jur isdict ion of the French courts. 

" ( i i )  Persons who a re  subject t o  the exclusive jur isdict ion of 
the  French authori t ies  may, i n  the absence of such authori t ies ,  be ar- 
rested by the Allied Military Police and detained by them u n t i l  they can 
be handed over t o  the  competent French authori t ies .  

"8. ( i )  I n  the  exercise of jur isdict ion over c iv i l ians ,  the  Dele- 
gate w i l l  make the necessary arrangements f o r  ensuring the speedy t r i a l ,  
i n  c o q e t e n t  French courts i n  the  vicini ty ,  of such c iv i l ians  a s  are 
alleged t o  havs committed offenses against the persons, property or 
security of the Allied Forces. 

"(ii) For t h i s  purpose the  Military Delegate w i l l  es tabl ish 
mili tary t r ibunals  a s  l a i d  down i n  the  ordinance of June 6, 1944 and 
ensure t n e i r  effect ive operation. The Supreme Allied Commander w i l l  
designate the  mil i tary formations t o  which he wishes a mil i tary t r ibunal  
t o  be attached. The Military Delegate w i l l  immediately take the  neces- 
sary measures t o  al locate  these t r ibunals  accordingly. The Supreme 
Allied Commander w i l l  be kept informed of the r e su l t  of the proce'edings. 

"9. (i) Without prejudice t o  the provisions of Article 13, Allied 
service courts and author i t ies  w i l l  have exclusive jur isdict ion over 
a l l  members of t h e i r  respective forces. 

l1( i i )  Br i t i sh  or  American nationals not' belonging t o  such 
forces who are  employed by or who accompany those forces, and a re  subject 
t o  Allied Naval, Military, or  Air Force law, w i l l  f o r  t h i s  purpose be 
regarded as  members of the Allied Forces. The same w i l l  apply t o  such 
persons, i f  possessing the nat ional i ty  of another Allied s t a t e  provided 
t h a t  they were not f i r s t  recruited i n  any French te r r i tory .  If they 
were so recrui ted they will be subject t o  French jurisdiction i n  the 
absence of other arrangements between the authori t ies  of t h e i r  s t a t e  and 
the French authori ti8s.  



l 1 ( i i i )  The Allied mi l i t a ry  au tho r i t i e s  w i l l  keep t he  French 
au tho r i t i e s  informed of t he  r e s u l t  of proceedings taken against  members 
of t he  Allied Forces charged with offenses against  persons subject  t o  
t he  ordinary ju r i sd ic t ion  of t he  French courts .  

"10. Persons who, i n  accordance with Ar t ic le  9, a r e  subject  t o  t he  
exclusive ju r i sd ic t ion  of Allied service cour ts  and au tho r i t i e s  may how- 
ever be a r res ted  by the  French Police f o r  offenses against  French law, 
and detained u n t i l  they can be handed over f o r  disposal  t o  the  appro- 
p r i a t e  Allied service authori ty.  The procedure f o r  handing over such 
persons w i l l  be a matter f o r  l o c a l  arrangements. 

"11. A c e r t i f i c a t e  signed by an Allied o f f i c e r  of f i e l d  rank o r  
i t s  equivalent t h a t  the  person t o  whom it r e f e r s  belongs t o  one of t he  
c lasses  mentioned i n  Art ic le  9 s h a l l  be conclusive. 

"12. The necessary arrangements w i l l  be made between t he  Allied 
mi l i t a ry  au tho r i t i e s  and the  competent French au tho r i t i e s  t o  provide 
machinery f o r  such mutual ass is tance a s  may be required i n  making in- 
ves t igat ions ,  co l lec t ing  evidence, and ensuring the  attendance of wit
nesses i n  r e l a t i o n  t o  cases t r i a b l e  under Allied o r  French jur isdic t ion.  

"13. Should circumstances require  provision t o  be made f o r  the  ex- 
e r c i s e  of ju r i sd ic t ion  i n  c i v i l  matters over non-French members of the  
Allied Forces present i n  France, the  Allied Governments concerned and 
t he  competent French au tho r i t i e s  will consult together a s  t o  the  measures 
t o  be adopted. 

"14. ( i )  The Allied Forces, t h e i r  members and organizations a t -  
tached t o  them, w i l l  be exempt from all d i r ec t  taxes,  whether l ev ied  f o r  
the  s t a t e  o r  l o c a l  au thor i t i es .  This provision does not ap y t o  French 
nationals,  nor, subject  t o  the  provisions of paragraph ( i i i  P"below t o  
foreigners whatsoever t h e i r  na t iona l i ty ,  res ident  i n  France and rec ru i ted  
by t h e  Allied Forces on t he  spot.  

" ( i i )  Ar t ic les  imported by t he  Allied Forces o r  f o r  t h e i r  ac- 
count, o r  by members of those forces  within the  limit of t h e i r  personal 
needs, o r  imported by Allied Forces o r  agencies f o r  t h e  purpose of f r e e  
r e l i e f ,  w i l l  be exempt from customs du t i e s  and from a l l  i n t e rna l  dues 
levied by t he  customs administration, subject  t o  t he  provisions of para- 
graph (iii) below. 

" ( i i i )  The appl icat ion of the  above provisons, including any 
questions r e l a t i n g  t o  t he  s a l e  t o  t he  c i v i l i a n  population of imported 



a r t i c l e s  referred t o  i n  paragraph ( i i )  above, w i l l  form the subject of 
l a t e r  negotiations, which, a t  the request of e i ther  party, may be ex
tended t o  cover taxes which are  not referred t o  i n  t h i s  a r t i c l e .  

"15. The immunity from French jurisdiction and taxation resul t ing 
from Articles 9 and 14 w i l l  extend t o  such selected c iv i l i an  o f f i c i a l s  
and employees of the Allied Governments, present i n  France i n  furtherance 
of the  purposes of the Allied Forces, as may from time t o  time be noti
f ied by the Allied mil i tary au thor i t ies  t o  the competent French authority. 

"16. ( i )  The respective Allied au thor i t ies  w i l l  establish claims 
commissions t o  examine and dispose of any claims f o r  compensation for  
damage or  injury preferred i n  Continental France against members of the 
Allied Forces concerned (other than members of the French Forces) , ex
clusive of claims f o r  damage or  injury resul t ing from enemy action or 
operations against the enemy. These claims commissions w i l l ,  t o  the 
greatest  extent possible, deal with these claims i n  the  same way and t o  
the same extent a s  the competent French authori t ies  would deal with 
claims growing out of damages or injury caused i n  similar circumstances 
by members of the French Armed Forces. 

" ( i i )  The competent Allied and French author i t ies  w i l l  l a t e r  
discuss and determine the  detai led arrangements necessary fo r  examining 
and disposing of the claims referred t o  i n  t h i s  Article. 

" ( i i i )  Nothing i n  this Article contained shall be deemed t o  
prejudice any r ight  which the French authori t ies ,  acting on behalf of 
French claimants, may have, under the relevant ru les  of international 
law, t o  present a claim through diplomatic channels i n  a case which has 
been dealt  with i n  accordance with the foregoing provisions of this 
Article. 

"17. ( i )  The Allied Forces may obtain, within the l lmi t s  of what 
i s  available, the supplies, f a c i l i t i e s  and services which they need f o r  
the common war ef for t .  

"( i i )  A t  t he  request of the  Supreme Allied Commander, the  
French author i t ies  will requisit ion, i n  accordance with French law ( i n  
particular a s  regards prices, wages, and forms of supplies, 
f a c i l i t i e s  end services which the Supreme Allied Commander determines are 
necessary f o r  the military'needs of his command. However, i n  the ex
ceptional cases provided f o r  i n  Article 4 ( i i )  above, the r ight  of 
requis i t ion i s  delegated t o  the Supreme Allied Commander, who w i l l  ex
erc ise  it i n  accordance with current French prices and wages. 

" ( i i i )  I n  order tha t  the sat isfact ion of the loca l  requirements 
of the  Allied Armed Forces may have l e a s t  possible disruptive e f fec t  on 



the economy of France, the Allied mili tary au thor i t ies  and the French 
authori t ies  w i l l  consult together, whenever operations permit, a s  t o  
the stores,  supplies and labor which procurement agencies and indiGidual 
of f icers  and men of the Allied Forces a re  permitted by the Supreme Allied 
Commander t o  obtain loca l ly  by requisit ion, purchase or  hire. The Allied 
mili tary au thor i t ies  w i l l  place such res t r ic t ions  as  a re  agreed t o  be 
necessary on purchases whether by agencies or  troops. 

" ( iv)  The French and Allied mili tary authori t ies  sha l l  jo in t ly  
take the measures necessary t o  ensure tha t  the provisions of this Article 
a re  carried out. 

"18. Other questions a r i s ing  a s  a r e su l t  of the  l ibera t ion  of con
t inenta l  French t e r r i t o r y  which are  not deal t  with in  this memorandum 
shal l  form the subject of separate arrangements. Special arrangements 
w i l l  be made t o  secure the observation by the Allied Forces of the 
French regulations concerning the exchange of currency and export of 
capi ta l  and wll l  be s e t  out i n  an Appendix which will be attached t o  t h i s  
memorandum. 

MEMORANDUM NO. 2 RELATING TO CURRENCY 

"1. The notes denominated i n  francs which have been printed fo r  the 
needs of Allied forces i n  continental France, a s  well a s  the notes 
denominated i n  francs which w i l l  be printed i n  the future f o r  the same 
purpose, w i l l  be issued by the Tresor Central Francais. 

"2. The notes denominated i n  francs which have been printed f o r  the 
requirements of the Allied forces  i n  continental France and which have 
been placed a t  t h e i r  disposal before the signature of t h i s  memorandum, 
w i l l  be considered a s  having been issued by the Tresor Central Francais. 

n3. The Allied forces w i l l  r e ta in  i n  the i r  possession the notes de- 
nominated i n  francs which have been placed a t  t h e i r  disposal pr ior  t o  
the signature of t h i s  memorandum. 

"6. Allied mili tary authori t ies  shall keep a record of use of franc 
notes placed a t  t he i r  disposal. French authori t ies  sha l l  be kept f u l l y  
informed, and a s  regularly a s  practical,  of all expenditures i n  these 
notes. A representative sha l l  be specially appointed f o r  t h i s  purpose by 
the Tresor Central Francais. 



"7. The Allied forces w i l l  not introduce in to  continental France 
notes other than those which have been made available t o  them by the 
Tresor Central Francais. The notes of the Bank of France used i n  con- 
t inenta l  France by the Allied forces w i l l  a lso be subject t o  the pro- 
visions of t h i s  memorandum. However, i f  it should become essent ia l  i n  
the conduct of mili tary operations t o  cause notes other than the French 
franc notes furnished hereunder t o  be used, such notes shall only be 
used by the Commander a s  an exceptional and temporary mehsure and a f t e r  
consultation with the French authorit ies.  

"9. The f inancial  arrangements which w i l l  be made with the French 
authori t ies  i n  connection with the notes and coins deal t  with i n  t h i s  
memorandum and with the other costs  ar is ing out of operations or  act ivi-  
t i e s  i n  continental France sha l l  be negotiated between the U.S. and 
French authori t ies  on the one hand, and between the Br i t i sh  and French 
authori t ies  on the other. 

General Eisenhower was authorized t o  enter in to  this agreement with 
the French Committee of National Liberation ( a  committee not recognized 
by the United States  Government a s  the provisional government of France) , 
prior to  the invasion of Europe. Similar agreements-were entered in to  
with the Norwegian, Belgian, and Netherlands governments-in-exile. 

Consider now the respects i n  which a mil i tary government and a c i v i l  
affairs administration are  al ike,  and the respects i n  which they d i f fe r .  

Do they have the  same l ega l  basis? 

Are they concerned with administering the same type of te r r i tory?  

Are they both but temporary measures? 

Is the law of belligerent occupation applicable t o  a c i v i l  a f f a i r s  
administration? Do the Hague Regulations and the Geneva Conventions 
apply t o  a c i v i l  a f f a i r s  administration? 

I s  the distinguishing feature of mili tary government the power t o  t e l l  
people what i s  law and what i s  not law and t o  put them i n  j a i l  if they do 
not obey? See, Dfllard, Power and Persuasion: The Role of Military 
Government, 42 Yale Review 212, 219 (1953). 

Do you consider the provisions of a c i v i l  a f f a i r s  agreement t o  be 
analogbus t o  those of a s ta tus  of forces agreement? 



THX ESTBBLISHMENT OF AN ADMINISTRATION FOR OCCUPIED AREAS 

1. I ts  im~ortance t o  commanders. The primary purpose, the main objec- 
t ive ,  c a l l  it what you w i l l ,  of mil i tary government i s  t o  support mil i tary 
operations i n  the f ie ld .  Military government i s  therefore a command re- 
sponsibility. Specifically,  an effective mil i tary government administra- 
t ion  can render tha t  support by: 

a. Preserving law and order among the loca l  populace with the resu l t  
tha t  behind-the-lines casual t ies  and losses  of, or damage to,  mil i tary 
supplies and property a re  minimized. 

b. Controlling the movement of c iv i l i an  personnel with the r e su l t  
t ha t  c iv i l i an  interference with mil i tary movement, flow of supplies, 
reinforcements, etc., i s  reduced. 

c .  Establishing health and sanitation controls, with the r e su l t  
tha t  the poss ib i l i t i e s  of mil i tary casual t ies  from diseases and epidemics 
are  minimized. 

d. Re-establishing a fr iendly and cooperative loca l  government with 
the r e su l t  t ha t  some occupation troops can be released t o  f i e l d  commanders 
and tha t  a source of loca l  supplies i s  obtained. See, par. 3a, FM 41-10, 
Civil  Affairs Military Government O~erat ions,  May 1957. 

2. I ts  imnortance t o  i u d ~ e  advocates. It i s  the stated policy of the 
United Sta tes  so t o  conduct i t s e l f  a s  to  preclude allegations tha t  it has 
violated o r  even acted i n  contravention of accepted principles of Inter- 
national Law concerned with the a c t s  of a military occupant. See, par. 3b, 
FM 41-10, sunrq. 

3. I t s  imwrtance t o  generations of future Americans. A more subtle ob- 
jective of mil i tary government i s  t o  implant and fos ter  the national 
policies of the United States.  See, subpar. 3c, FM 41-10, supra. 

" * * * I n  t h i s  connection, the view i s  oftirnes expressed a n d s e r i -  
ously argued, tha t  we are  dealing with a defeated enemy and that  we need 



not over-trouble ourselves as  t o  the treatment accorded. A mature re- 
f lect ion,  however, must convince even the most radical  tha t  the question 
involved i s  rea l ly  not what i s  due the inhabitants of the defeated 
country, but what i s  owed t o  the victorious country by the army which 
represents it.  An occupying army i n  a defeated country i s  making his- 
tory which i s  bound t o  be written. A s  t ha t  army conducts i t s e l f ,  so 
i s  the world largely t o  regard the country which it represents. I f  i ts 
army i s  dishonorable i n  i t s  re la t ions  with a f a l l e n  foe  and t r e a t s  the 
population with in jus t ice  and subjects the people t o  a ru le  more harsh 
than i s  necessary f o r  the preservation of order and the establishment of 
proper decorum and respect, t ha t  army and the country it represents 
are Wand t o  stand i n  disrepute before the c iv i l ized  world. * * *n 
Zxcerpt from American Military Government of Occupied Germany, 1918-20, 
a report of the of f icer  i n  charge of Civil  Affairs, Third Am and 
American Forces i n  Germany. 

4. I ts  l ega l  basis. 

MALISEN v. KINSZLLA 
343 U.S. 341 (1952) 

MR. JUSTICE BUBTON delivered the opinion of the Court. 

The principal question here i s  whether a United States  Court of the 
Allied High Commission fo r  Germany had jurisdiction, i n  1950, t o  try a 
c iv i l i an  c i t i zen  of the United States,  who was the dependent wife of a 
member of the United Sta tes  Armed Forces, on a charge of murdering her 
husband i n  violation of $ 211 of the German Criminal Code. The homicide 
occurred i n  October, 1949, within the United Sta tes  Area of Control i n  
Germany. For the reasons hereafter stated, we hold tha t  such court had 
tha t  jurisdiction. 

The present proceeding originates with a pe t i t ion  f o r  a writ of 
habeas corpus f i l e d  by pet i t ioner ,  Yvette J. Madsen, i n  the  United 
Sta tes  Di s t r i c t  Court f o r  the Southern Dis t r ic t  of West Virginia, seek
ing her release from the Federal Reformatory f o r  Women i n  West Virginia 
where she i s  serving a sentence imposed by a United States  Court of the 
Allied High Commission f o r  Germany. She contends tha t  her confinement 
i s  invalid because the cotrrt which convicted and sentenced her had no 
jur isdict ion t o  do so. The Dis t r i c t  Court, a f t e r  a hearing based on 
exhibits and agreed fac ts ,  discharged the writ and remanded pet i t ioner  
t o  the custody of the respondent warden of the reformatory. 93 F. Supp. 
319. The Court of Appeals affirmed. 188 F.2d 272. Because of the  
importance and novelty of the jurisdictional issues raised, we granted 
cer t iorar i .  342 U.S. 865. 



I .  Pe t i t ioner ' s  s t a tu s  i n  Germany.--Petitioner i s  a native-born 
c i t i zen  of the  United States  who lawfully entered the American Zone of 
Occupied Germany i n  1947 with her husband, Lieutenant Madsen of the  
United S ta t e s  Air Forces. I n  1949, she resided there,  with him, i n  a 
house requisit ioned fo r  mi l i t a ry  use, furnished and maintained by 
mil i tary authority.  She was permitted t o  use the  f a c i l i t i e s  of t he  
United S ta t e s  Army maintained there  f o r  persons i n  i t s  service and f o r  
those serving with o r  accompanying the United S ta t e s  Armed Forces. I n  
br ief ,  her s t a tu s  was tha t  of a c iv i l i an  dependent wife of a member of 
the  United S ta t e s  Armed Forces which were then occupying the United 
S ta tes  Area of Control i n  Germany. 

October 20, 1949, following her f a t a l  shooting of her husband a t  
t h e i r  residence a t  Buchschleg, Kreis Frankfurt, Germany, she was ar
res ted there  by the  United S ta t e s  Air Force Mil i tary Police. On the 
following day, before a "United S ta tes  Mili tary Government Court," she 
was charged with the  murder of her husband i n  violat ion of $ 211 of 
the German Criminal Code. I n  February, 1950, she was t r i e d  by 'The 
United S ta t e s  C o u r t  of the Allied High Commission f o r  Germany, Fourth 
Judic ia l  Dis t r ic t ."  That court was composed of three United S ta tes  
c iv i l i ans ,  two of whom had been appointed a s  d i s t r i c t  judges and one a s  
a magistrate by o r  under the  authori ty  of the  Mil i tary Governor of the  
United S ta t e s  Area of Control. The court adjudged her gu i l t y  and sen
tenced her t o  1 5  years i n  the  Federal Reformatory f o r  Women a t  Alderson, 
West Virginia, or  elsewhere a s  the  Secretary of the  Army might d i rec t .  
I n  May, the  llCourt of Appeals of the  United S ta t e s  Courts of the Allied 
High Commission f o r  Germany," composed of f i v e  United S ta t e s  c i v i l i a n s  
appointed by the  Mili tary Governor of the  Area, affirmed the  judgment 
but committed her t o  the  custody of the  Attorney General of the United 
S ta tes  o r  his authorized representative. The Director of the  United 
S ta tes  Bureau of Prisons designated the  Federal Reformatory f o r  Women 
a t  Alderson, West Virginia, a s  the  place f o r  her confinement. 

11. Both United S ta tes  courts-martial. and United S ta tes  M i l i t a m  
Commissions o r  t r ibunals  i n  the  nature of such commissions. had luris
d ic t ion  i n  Germany i n  1949-1950 t o  try persons i n  the  s t a tu s  of ~ e t i t i o n e r  
on the charge against  her.--Petitioner does not here att6ck the  merits  
of her conviction nor does she claim t h a t  any nomi l i t&  court of the  
United S ta tes  o r  Germany had jur isdict ion t o  t r y  her.7 It i s  agreed by 

7. There was no nonmilitary court of the  United S ta tes  i n  Germany. She 
enjoyed the  immunity from the  jur isdict ion of a l l  German courts which had 
been granted t o  nationals of the  United Nations and t o  famil ies  of members 
of the  occupation forces. United S ta tes  Mil i tary Government Law NO. 2, 
Art. VI ( l ) ,  1 2  Fed. Reg. 2191, 2l92, Appendix, i n f r a ,  p. 364; Allied High 
Commission, Law NO. 2, Art. 1, 14  Fed. Reg. 7457, Appendix, iarfrq, p. 369; 
Allied High Commission, Law NO. 13, -Art. 1, 1 5  Fed. Reg. 1056-1057, see 
Appendix, i n f rq ,  p. 370. 



the par t ies  t o  this proceeding tha t  a regularly convened United Sta tes  
general court-martial would have had jurisdiction t o  t r y  her. The 
United States,  however, contends, and pet i t ioner  denies, tha t  the 
United Sta tes  Court of the Allied High Commission f o r  Germany, which 
t r i e d  her, also had jur isdict ion t o  do so. In  other words, the United 
States  contends tha t  i t s  courts-martial's jur isdict ion was concurrent 
with tha t  of i t s  occupation courts, whereas pet i t ioner  contends tha t  
it was exclusive of tha t  of i t s  occupation courts. 

The key t o  the issue i s  t o  be found i n  the history of United 
States  mil i tary commissions8 and of United States  occupation courts i n  
the nature of such commissions. Since our nation's ea r l i e s t  days, such 
commissions have been const i tut ional ly recognized agencies fo r  meeting 
many urgent governmental responsibi l i t ies  related t o  war.9 They have 

8. "By a practice dating from 1847 and renewed and firmly established 
during the Civi l  War, mili tary commissions have become adopted a s  au- 
thorized t r ibunals  i n  t h i s  country i n  time of war. They are  simply 
criminal war courts, resorted t o  f o r  the,reason tha t  the jur isdict ion of 
courts-martial, creatures a s  they are  of s ta tute ,  i s  res t r ic ted  by law, 
and cannot be extended t o  include cer tain classes  of offenses which i n  
war would go unpunished i n  the absence of a provisional forum f o r  the 
trial of the  offenders. . . . There heir] competency has been recog- 
nized not only i n  ac t s  of Congress, but i n  executive proclamations, i n  
rulings of the  courts, and i n  the opinions of the Attorneys General. 
During the Civil  W a r  they were employed i n  several thousand cases; . . . ." Howland, Digest of Opinions of the Judge-Advocates General of 
the Army (1912), 1066-1067. 

9. I n  speaking of the authority and occasion f o r  the  use of a mil i tary 
commission, Colonel W i l l i a m  Winthrop, i n  h i s  authori ta t ive work on 
Military Law and Precedents ( 2d ed. 1920 repr in t ) ,  says a t  831: 

".. .it is  those provisions of the Constitution which empower 
Congress t o  'declare war' and ' ra ise  armies,' and which, i n  authorizing 
the i n i t i a t i o n  of war, authorize the employment of all necessary and 
proper agencies f o r  i t s  due prosecution, from which t h i s  t r ibunal  de- 
r ives  i t s  or iginal  sanction. I ts  authority i s  thus the same a s  the au- 
thor i ty  fo r  the making and waging of w a r  and fo r  the  exercise of mili tary 
government and martial  l a w .  The conrmission i s  simply an instrumentality 
f o r  the more e f f i c i en t  execution of the war powers vested i n  Congress 
and the power vested i n  the President a s  Commander-in-chief i n  war. I n  
some instances. . . Congress has specif ical ly  recognized the mil i tary 
commission a s  the proper war-court, and i n  terms provided f o r  the trial 
thereby of cer ta in  offenses. I n  general, however, it has l e f t  it t o  the 



9 

been cal led our comon-law war courts,1° They have taken many forms end 
borne many names,ll Neither t h e i r  procedure nor t h e i r  jur isdict ion has 
been prescribed by s ta tute .  It has been adapted i n  each instance t o  the 
need tha t  ca l led  it for th .  See I n  r e  Yamashitq, 327 U.S. 1, 18-23. 

(continued) President, and the mi l i t a ry  commanders representing him, 
t o  employ the commission, a s  occasion may require,  f o r  the  invest igat ion 
and punishment of violations of the laws of war and other offenses not 
cognizable by court-martial. 

"The occasion f o r  the  mi l i t a ry  commissiop a r i s e s  pr incipal ly  from 
the  f a c t  t h a t  the  jur isdict ion of the  court-martial proper, i n  our law, 
i s  r e s t r i c t ed  by s t a tu t e  almost exclusively t o  members of the  mi l i t a ry  
force and t o  cer ta in  specif ic  offenses defined i n  a wri t ten code. I t  
does not extend t o  many criminal acts ,  especially of c iv i l i ans ,  peculiar 
t o  time of war; and f o r  the  trial of these a d i f fe ren t  t r ibunal  i s  re
quired. . , , Hence, i n  our mi l i t a ry  law, the  d i s t inc t ive  name of 
militam c o d s s i o n  has been adopted f o r  the  exclusively war-court, 
which . . . i s  essen t ia l ly  a d i s t i n c t  t r ibunal  from the  court-martial of 
the  Art ic les  of War." 

-

For t ex t  of General Scot t ' s  General Order No. 20, a s  amended by 
General Order No. 287, September 17, 1847, authorizing the appointment of 
mil i tary commissions i n  Mexico, see Birkhimer, Mili tary Government and 
Martial Law ( 2d ed. 1904), App. I, 581-582. See a lso,  Duncan v. Kahanamoku, 
327 U,S. 304; I n  r e  Yamashitq, 327 U.S. 1; S a n t i a g ~v. Nomerag, 214 U.S. 
260; Neely v. Henkel, 180 U.S. 109; Mechanics1 & Traders1 Bank v. Union 
Bank, 22 Wall. 276, 279 note; The Gra~eshot ,9 Wall. 129, 132; Cross v. 
Harrison, 16 How. 164, 190; I1 Halleck, Internat ional  Law (3d ed. 1893), 
444-445. For an example of the exercise of jur isdict ion i n  a murder case 
by a Provisional Court established i n  Louisiana, i n  1862, by executive 
order of the  President of the  United S ta t e s  and an opinion by the Pro
vis ional  Judge reviewing the const i tut ional  authori ty  f o r  the  establish
ment of h i s  court, see United S ta t e s  v. Reiter, 27 Fed, Cas, No. 16,146. 

10. While explaining a proposed reference t o  mi l i t a ry  commissions i n  
Article of War 15, Judge Advocate General Crowder, i n  1916, said, "A 
mili tary commission i s  our common-law war court. It has no s ta tutory 
existence, though it i s  recognized by s t a tu t e  law." S. Rep, No. 130, 
64th Cong., 1st Sess. 40. 

11. Such a s  Mil i tary Commission, Council of War, Mili tary Tribunal, M i l i 
t a ry  Government Court, Provisional Court, Provost Court, Court of Concili
ation,  Arbitrator,  Superior Court, and Appellate Court. And see Winthrop, 
op. c i t .  803-804. 



I n  t he  absence of attempts by Congress t o  limit the President 's  
power, it appears t ha t ,  a s  Commander-in-Chief of t h e  Amy and Navy of 
t he  United S ta tes ,  he may i n  time of war, e s t ab l i sh  and prescribe t h e  
ju r i sd ic t ion  and procedure of mi l i t a ry  commissions, and of t r i buna l s  
i n  t he  nature of such commissions, i n  t e r r i t o r y  occupied by Armed 
Forces of t he  United S ta tes .  His author i ty  t o  do t h i s  sometimes sur
vives cessation of hos t i l i t i e s .12  The President has the  urgent and 
i n f i n i t e  respons ib i l i ty  not only of combating t h e  enemy but of governing 
any t e r r i t o r y  occupied by the  United S t a t e s  by force  of arms.13 The 
policy of Congress t o  r e f r a i n  from l eg i s l a t i ng  i n  t h i s  uncharted area  
does not imply i t s  lack  of power t o  l eg i s l a t e .  That evident r e s t r a i n t  
con t ras t s  with i t s  t r a d i t i o n a l  readiness t o  "make Rules f o r  t h e  Gov- 
ernment and Regulation of the  land and naval Forces; . . . ."I4 UnAer 

12. It has been recognized, even a f t e r  peace has been declared pending 
complete establishment of c i v i l  government. See Duncan v. Kahanamoku, 
327 U.S. 304; I n  r e  Yamashita, 327 U.S. 1, 12-13; Santiago v. Nomeras, 
W4 U.S. 260; Neely v. Henkel, 180 U.S. 109; Burke v. Miltenberner, 19  
Wall. 519; Leitensdorfer v. Webb, 20 How. 176; Cross v. Harrison, 16 
How. 164. 

13. See Ar t ic le  43 of The Hague Regulations respecting t he  laws and 
customs of war on land with specia l  r e l a t i on  t o  mi l i t a ry  author i ty  over 
t he  t e r r i t o r y  of a h o s t i l e  s t a t e  (1907): 

"The au thor i ty  of t h e  legi t imate  power having i n  f a c t  passed i n t o  
the  hands of t h e  occupant, the  l a t t o r  shall t ake  all the  measures i n  his 
power t o  res to re ,  and ensure, a s  f a r  a s  possible, public order and 
safety,  while respecting, unless absolutely prevented, the  laws i n  fo rce  
i n  the  country." 36 S t a t .  2306. 

"Military Government. . . i s  an exercise of sovereignty, and a s  such 
dominates the  country which i s  i t s  thea t re  i n  a l l  the branches of ad- 
ministrat ion.  Whether administered by o f f i c e r s  of t he  army of t h e  bel- 
l i ge r en t ,  or  by c i v i l i a n s  l e f t  i n  o f f i c e  o r  appointed by him f o r  t h e  
purpose, it i s  t h e  government andifor a l l  the  inhabi tants ,  nat ive  o r  
foreign,  wholly superseding t he  l o c a l  law and c i v i l  author i ty  except i n  
so f a r  a s  t he  same may be permitted by him t o  subs i s t .  . . . The l o c a l  
laws and ordinances may be l e f t  i n  force,  and i n  general should be, sub
ject however t o  t h e i r  being i n  whole o r  i n  par t  suspended and others  
subst i tu ted i n  t h e i r  stead--in the  d i sc re t ion  of t h e  governing authority." 
Winthrop, OD, c i t .  800. 

14. U.S. Const., Art. I,  8, c l .  14. !$ 
 



that clause Congress has enacted and repeatedly revised the Articles of 
 
War which have prescribed, with particularity, the jurisdiction and 
 
procedure of United States courts-martial. 
 

Originally Congress gave to courts-martial jurisdiction over only 
members of the Armed Forces and civilians rendering functional service 
to the Armed Forces in camp or in the field. Similarly the Articles of 
War at first dealt with nonmilitary crimes only by surrendering the 
accused to the civil authorities. Art. 33, American Articles of War of 
1806,Winthrop s Military Law and Precedents (2d ed. 1920 reprint) . 979. 
However, in 1863, this latter jurisdiction was enlarged to include many 
crimes "committed by persons who are in the military service of the 
United States. . . .If Still it did not cover crimes committed by 
civilians who, like petitioner, were merely accompanying a member of the 
Armed Forces. 

Finally, in 1916, when Congress did revise the Articles of War 
 
so as to extend the jurisdiction of courts-martial to include civilian 
 
offenders in the status of petitioner, it expressly preserved to 
 
"Military commissions, provost courts, or other military tribunalsn all 
 
of their existing concurrent jurisdiction by adding a new Article which 
 
read in part as follows: 
 

"C, JURISDICTION 
 

" A r t .  15. Not exclusive.--The provisions of these articles con- 
ferring jurisdiction upon courts-martial shall not be construed as de- 
priving military coxnmissions, provost courts, or other military tribunals 
of concurrent jurisdiction in respect of offenders or offenses that by 
the law of war may be lawfully triable by such military commissions, 
provost courts, or other military tribunals." 39 Stat. 651, 652, 653. 

Article 15 thus forestalled precisely the contention now being made 
by petitioner. That contention is that certain provisions, added in 
1916 by Articles 2 and 12 extending the jurisdiction of courts-martial 
over civilian offenders and over certain nonmilitary offenses, auto- 
matically deprived military commissions and other military tribunals 
of whatever existing jurisdiction they then had over such offenders 
and offenses. Articles 2 and 12, together, extended the jurisdiction of 
courts-martial so as to include "all persons accompanying or serving 
with the armies of the United States. . . .I1 The 1916 Act also increased 



the nonmilitary offenses f o r  which c iv i l ian  offenders could be t r i e d  
by courts-martial. Article 15, however, completely disposes of tha t  
contention. It s ta tes  unequivocally tha t  Congress has not deprived 
such commissions or tribunals of the existing jurisdiction which they 
had over such offenders and offenses a s  of August 29, 1916. 39 Sta t .  
653, 670. See In  r e  Yamashitq, 327 U.S. 1, and E k  w t e  Quirin, 317 
U.S. 1. 

The legis la t ive  history strengthens the Government ' s position. 
During the consideration by Congress of the proposed Articles of War, i n  
1916, Judge AdvocateGeneralof the Army Crowser sponsored Article 1 5  
and the authoritative nature of h is  testimony has been recognized by 
t h i s  Court. I n  r e  Yamashitq, suDrq, a t  19 note, 67-71. Before the  
Senate Subcommitte on Military Affairs he said: 

"Article 15  is  new. We have included i n  a r t i c l e  2 a s  subject t o  
military law a number of persons who are also subject t o  trial by 
military commission. A military commission i s  our common-law war court. 
It has no statutory existence, though it i s  recognized by s ta tu te  law. 
A s  long as  the a r t i c l e s  embraced them i n  the designation 'persons subject 
t o  military law,' and provided tha t  they might be t r i ed  by court-martial, 
I was afraid that ,  having made a special provision f o r  the i r  trial by 
court-martial, it might be held tha t  the provision operated t o  exclude 
trials by military commission and other war courts; so this new a r t i c l e  
was introduced: . . . .(1 

"It just saves t o  these war courts the jurisdiction they now have 
and makes it a concurrent jurisdiction with courts-martial, so tha t  the 
military commander i n  the f i e l d  i n  time of war w i l l  be a t  l i be r ty  t o  
employ e i ther  form of court tha t  happens t o  be convenient." S. Rep. 
No. 130, 64 Cong., 1st Sess. 40. 

The concurrent jurisdiction thus preserved i s  tha t  which Itby s ta tu te  
or  b~ the law of war may be t r i a b l e  by such mil i tary commissions, pro
vost courts, o r  other military tribunal^.^ (~mphasis supplied.) 39 
Stat.  653, 41 Stat.  790, 1 0  U.S.C. § 1486. The Itlaw of war" i n  tha t  
connection includes a t  l e a s t  tha t  part of the law of nations which de- 
f ines  the powers and duties of belligerent powers occupying enemy ter -  
r i to ry  pending the establishment of c i v i l  government. The jurisdjction 
exercised by our military commissions i n  the examples previously extended 
t o  nonmilitary crimes, such a s  murder and other crimes of violence, 
which the United Sta tes  a s  the occupying power f e l t  it necessary t o  
suppress. I n  the case of I n  r e  Yamashitgl, 327 U.S. 1, 20, following a 
quotation from Article 15, t h i s  Court said, "By thus recognizing military 
c o d s s i o n s  i n  order t o  preserve the i r  t rad i t ional  jurisdiction over 
enemy combatants unimpaired by the Articles, Congress gave sanction, as  
we held in Ex ~ a r t eQuirin, t o  any use of the mil i tary commission contem- 
plated by the  common law of war." The enlarged jurisdiction of the courts- 
martial therefore did not exclude the  concurrent jurisdiction of military 
commissions and of tribunals i n  the nature of such commissions. 



3-111. 
 Courts of t he  Ued_Hleb- . . 
Germany were. a t  t he  time of t h e  trial of ~ e t i t i o n e r ' s  case. t r i buna l s  
j n  t he  nature of militam commissions conformina t o  the  Consti tut ion and 
laws of the  United States.-Under the  author i ty  of t he  President a s  
Commander-in-Chief of the  United S t a t e s  Armed Forces occupying a ce r t a in  
area  of Germany conquered by t he  d l f e s , t h e  system of occupation cour ts  
now before us  developed gradually. The occupation cour ts  i n  Germany a r e  
designed espec ia l ly  t o  meet t h e  needs of law enforcement i n  t h a t  occupied 
t e r r i t o r y  i n  r e l a t i o n  t o  c i v i l i a n s  and t o  nonmilitary offenses. Those 
cour ts  have been di rected t o  a ply the  German C r i m i n a l  Code l a rge ly  a s  
i t  was theretofore  i n  force.  PSee Appendix, i n f r a ,  pp. 362-371, en
t i t l e d  "Chronology of Establishment of United S t a t e s  Mil i tary  Government 
Courts and Their  Ju r i sd i c t i on  over Civi l ians  i n  the  United S t a t e s  Area 
of Control i n  Germany 1945-1950.") The President,  a s  Commander-in-Chief 
of the  Army and Navy, i n  1945 established,  through the  Commanding Gen- 
e r a l  of t he  United S ta tes  Forces i n  t h e  European Theater, a United S t a t e s  
Mil i tary  Government f o r  Germany within t h e  United S t a t e s  Area of Con- 
t r o l .  Mi l i t a ry  Government Courts, i n  the  nature of mi l i t a ry  commissions, 
were then a par t  of t he  Mil i tary  Government. By October 20, 1949, when 
pe t i t i one r  was alJ.eged t o  have committed the  offense charged against  
her, those cour t s  were known a s  United S t a t e s  Mil i tary  Government Courts. 
They were vested with ju r i sd ic t ion  t o  enforce t h e  German Criminal Code 
i n  r e l a t i o n  t o  c i v i l i a n s  i n  pe t i t i one r ' s  s t a tu s  i n  t h e  area where t he  
homicide occurred. 

September 21, 1949, t he  occupation s t a t u t e  had taken e f fec t .  Under 
i t  the  President vested t he  au thor i ty  of t he  United S t a t e s  IG l i t a ry  Gov- 
ernment i n  a c i v i l i a n  act ing a s  t h e  United S t a t e s  High Commissioner f o r  
Germany. He gave t h a t  Commissioner "authority, under t h e  immediate 
supervision of t he  Secretary of S t a t e  (subject ,  however, t o  consultat ion 
with and ul t imate  d i rec t ion  by t h e  pres ident) ,  t o  exercise all of the  
governmental functions of the  United S t a t e s  i n  Germany (other  than t h e  
command of troops) . . . ." Xxecutive Order 10062, June 6, 1949, 14 Fed. 
Reg. 296'5, Appendix, i n f r a ,  p. 367; Office of t h e  United S t a t e s  High 
Commissioner f o r  Germany, S ta f f  Announcement No. 1, September Zl, 1949, 
Appendix, in f rq ,  p. 368. Under t he  Transi t ional  Provisions of Allied 
High Commission, Law No. 3, Art ic le  5, 1 4  Fed.. Reg. 7458, Appendix, infrq ,  
p. 369, preexist ing l e g i s l a t i o n  was applied t o  t he  appropriate new au- 
t ho r i t i e s .  F ina l l y  by Allied High Commission, Law No. 1, Art ic le  1, 1 5  
Fed. Reg. 2086, Appendix, in f rq ,  p. 370, e f fec t ive  January 1, 1950, the  
name of t he  "United S t a t e s  N i l i t a ry  Government Courts f o r  Germany" was 
changed t o  "United S t a t e s  Courts of t h e  Allied High Commission f o r  
Germanybtt They derived t h e i r  au thor i ty  from the  President a s  occupation 
courts ,  o r  t r ibuna ls  i n  t he  nature of mi l i t a ry  commissions, i n  areas  
s t i l l  occupied by United S t a t e s  troops. Although t h e  l o c a l  government 
was no longer a "Mili tary Government,It it was a government prescribed by 
an occupying power and it depended upon the  continuing mi l i t a ry  occupancy 
of t he  t e r r i t o r y .  



The government of t h e  occupied area thus passed merely from t h e  con- 
t r o l  of the  United S t a t e s  Department of Defense t o  t h a t  of the  United 
S ta tes  Department of S ta te .  The mi l i t a ry  functions continued t o  be i m 
portant and were administered under t h e  d i rec t ion  of the  Commander of 
t he  United S t a t e s  Armed Forces i n  Germany. He remained under orders  t o  
take the  necessary measures, on request  of the  United S t a t e s  High Com- 
missioner, f o r  t h e  maintenance of law and order and t o  take such other  
action a s  might be required t o  support the  policy of the  United S t a t e s  
i n  Germany. Executive Order 10062, sutxa. 

The judges who served on t he  occupation cour t s  were c iv i l i an s ,  ap
pointed by t he  United S t a t e s  Mil i tary  Governor f o r  Germany, and there- 
a f t e r  continued i n  o f f i c e  o r  appointed by t h e  United S t a t e s  High Com- 
missioner f o r  Germany. Their cons t i tu t iona l  au thor i ty  continued t o  
stem from t h e  President. The members of t h e  trial court were designated 
by the  Chief Presiding D i s t r i c t  Judge a s  a panel t o  t r y  the  case. The 
volume of business, t he  s i z e  of t h e  area, t he  number of c i v i l i a n s  affected,  
t he  cluration of t he  occupation and t he  need f o r  es tabl ishing confidence 
i n  c i v i l i a n  procedure emphasized the propriety of t r ibuna ls  of a non
la l l i tary  character .  With t h i s  purpose, t he  Mil i tary  Government Courts f o r  
Germany, subs tan t ia l ly  from t h e i r  establishment, have had a l e s s  mi l i t a ry  
character  than t ha t  of courts-martial. I n  1948, provision was made fo r  
the  appointment of c i v i l i a n  judges with subs tan t ia l  l e g a l  experience. 
The r i g h t s  of individuals  were safeguarded by a code of criminal pro- 
cedure dealing with warrants, summons, preliminary hearings, trials, 
evidence, witnesses, f indings,  sentences, contempt, review of cases and 
appeals. This subjected German and United S t a t e s  c i v i l i a n s  t o  t h e  same 
procedures and exhibited confidence i n  t h e  f a i rne s s  of thosprocedures .  

It i s  suggested t ha t ,  because t he  occupation s t a t u t e  took e f f ec t  
September 21, 1949, whereas the  crime charged occurred October 20, 1949, 
t he  cons t i tu t iona l  author i ty  f o r  pe t i t i one r ' s  t r i a l  by military commission 
expired before t he  crime took place. Such i s  not t he  case. The author i ty  
f o r  such commissions does not necessar i ly  expire upon cessat ion of hos- 
t i l i t i e s  o r  even, f o r  a l l  purposes, with a t ~ a t y  of peace. It may
continue long enough t o  permit t h e  occupying power t o  discharge i t s  re
spons ib i l i t i e s  f u l l y .  Santiago v. Nomeras, 214 U.S. 260; NeeJv v. 
Henkel, 180 U.S. 109, 124; Burke v. Miltenbernec, 19  Wall. 519; w
ensdorfer v .  Webb, 20 How. 176; Cross v. Harrison, 16 How. 164. 

IV. Pet i t ioner  and t he  offense charged a m i n s t  her came within t h e  
j u r i sd i c t i on  a s s i ~ n e d  t o  t h e  court  which t r i e d  her.-Under t h e  United 
S t a t e s  Mil i tary  Government Ordinance No. 31, August 18, 1948, Ar t ic le  7, 
1 4  Fed. Reg. 126, Appendix, i n f r a ,  p. 365, t he  United S t a t e s  give i ts 
Mil i tary  Government D i s t r i c t  Courts ttcriminal ju r i sd ic t ion  over all 
persons i n  the  United S t a t e s  Area of Control except persons, o ther  than 
c iv i l i an s ,  who are subject  t o  mil i tary ,  naval o r  a i r  force  law and a r e  
serving with any forces  of the  United fiat ion^.^^ It thus excepted from 



the jur isdict ion of those occupation courts mil i tary men and women who 
were subject t o  mil i tary l a w  but expressly gave those courts jurisdiction 
over c i v i l i  men and women who were subject t o  mil i tary law. Article 
of War 2 d- 7 Y  fur ther  defined Itany person subject t o  mil i tary lawn a s  
including "all persons accompanying o r  serving with the armies of the 
United Sta tes  without the t e r r i t o r i a l  jur isdict ion of the United 
States.  . . ." This included petit ioner.  

Article 7 of United States  Military Government Ordinance No. 31 
fur ther  provided, however, t ha t  "No person subject t o  mil i tary law of 
the United States  sha l l  be brought t o  trial fo r  any offense except upon 
authorization of the Commander-in-Chief, European Cornmand.I1 14  Fed. 
Reg. 126, Appendix, infrq,  p. 365. That authorization appears i n  the 
o f f i c i a l  correspondence re la t ing  t o  the case of Wilma B. Ybarbo. The 
correspondence includes a writ ten endorsement from the proper authority, 
dated December 11, 1948, covering not only the Ybarbo case but a lso the 

ncase Ifof any dependent of a member of the United States  Armed Forces. . . . 
See Appendix, inf ra ,  p. 367. 

The appl icabi l i ty  of the German Criminal Code t o  pet i t ioner 's  ~ f 
fense springs from i t s  express adoption by the  United States  Ydlitary 
Government. The United States  Commanding General, i n  his proclamation 
No. 2, September 19, 1945, s ta ted tha t ,  except a s  abrogated, suspended 
or  modified by the Military Government or  by the  Control Council fo r  
Germany, "the German law i n  force a t  the time of the occupation sha l l  
be applicable i n  each area of the United States  Zone of Occupation. . . .11 

1 2  Fed. Reg. 6997, Appendix, infrq,  p. 363. Section 211 of the German 
Criminal Code accordingly was applicable t o  pet i t ioner  on October 20, 
1949.dThe United States  also expressly required tha t  i t s  c iv i l i ans  be 
t r i e d  by i t s  occupation courts rather  than by the  German courts. United 
States  Military Government Law No. 2, German courts, Art. V I  ( i ) ( c )  and 
(d), 12  Fed. Reg. 2191, 2192, Appendix, infrq,  . 364. United Sta tes  
Military Government Ordinance No. 2, Art. I1 (Zy( i i i ) ,  12 Fed. Reg. 
2190-2191, Appendix, infrq,  p. 363. 

The jur isdict ion of the United States  Courts of the Allied High 
Commission f o r  Germany t o  t r y  pet i t ioner  being established, the judgment 
of the Court of Appeals affirming the discharge of the writ of habeas 
corpus f o r  pe t i t ioner ' s  release from custody i s  



NOTE-

"Chief Justice Chase [in Ex parte Milligan, 4 Wallace 1411 describes 

military government as 'exercised by the military commander under the 
diraction of the President, with the express or implied sanction of 
Congress. ' Congress having, under its constitutional powers, declared or 
otherwise initiated the state of war, and made proper provision for its 
carrying on, the efficient prosecution of hostilities is devolved upon 
the President as Commander-in-chief, In this capacity, unless Congress 
shall specially otherwise provide, it will become his right and duty to 
exercise military government over such portion of the country of the enemy 
as may pass into the possession of his army by the right of conquest. In 
such government the President represents the sovereignty of the nation, 
but as he cannot administer all the details, he delegates, expressly or 
impliedly, to the commanders of armies under him the requisite authority 
for the purpose. Thus authorized, these commanders may legally do what- 
ever the President might himself do if persomlly present, and in their 
proceedings and orders are presumed to act by the President's direction 
or sanction Winthropls Militam Law and Precedents 801 (~e~rint 
1920). 

Accord; MacLeod v. United St tes, 229 U.S. 416 (1913). United States 
v. Reiter, Fed. Case No. --?16,146 1865). 
 

The significant distinction between the facts in the Madsen case and 
 
the facts in the old authorities relied upon by the court was that at the 
 
time of the Madsen trial the occupied territory was administered not by 
 
military personnel but by civilian personnel, who, judicially, operated 
 
pursuant to civilian procedures rather than military procedures. Thus, 
 
the case contributes significantly to an understanding of the nature of 
 
the relationship which exists between the law of belligerent occupation 
 
and the term military government. See, Raymond, 
M-4; 
Landmark and Guidenost in Law of Militam Occu~ation, 47 Am. J. Int'l L. 
300 (1953). 

May an occupant avoid the application of the law of belligerent oc- 
c~pation by establishing a local puppet government to administer the 
territory? See, paragraph 366, Dl 27-10. State of Netherlands v. Jessen 
(~olland 1953), Int '1Law Rep,, 1953, 646 (civil administration). Rands
flordsbruket and Jevnaker Kommune v. Viul Treslimri o or way 1951), 
Int'1Law Rep., 1951, Case No. 199 (Quisling government) . 



b. Read: Par, 363, FM 27-10. 

The laws of war not only give r ights  t o  a belligerent occupant, 
but they impose duties upon him as well. 11 O ~ ~ e n h e b ' sInternational
&, 433, 434 (7th ed. Lauterpacht 1952). 

If the laws of war are the standards by which the responsibi l i t ies  
of belligerents of the past have been tested, w i l l  a future belligerent 
who has undertaken a war of aggression be ent i t led  t o  have his responsi
b i l i t i e s  tested by such favorable standards, or  w i l l  he be tested by 
the laws of peace? See, Von Glahn, 
5, 6 (1957). But see, In  r e  L i s t  
M i l .  Trib., Nuremburg 1948), Annual Digest, 1948, Case No. 215, 



Prn IV 
 

THE LAW OF BELLIG- OCCUPATION: COMMEXC- AND TERMINATION 

1. The commencement; the occupation of t e r r i t o q .  

a. Read: Pars. 351, 352, 355, and 356, F'hI 27-10. 

-NOTE 

M a y  t e r r i t o r y  be occupied within the contemplation of the  Hague 
Regulations i n  t h e  of peace? Are (or were) the United States '  forces  
i n  Lebanon, i n  1958, occupying t e r r i t o r y  a s  a belligerent so a s  t o  be 
bound by the law of bell igerent occupation? See, Von Glahn, The Occutation 
of Enem Ter r i tom 27 (1957). 

KEELP v. SANDERS 
99 U.S. 441 (1878) 

Facts: T h i s  was a suit brought t o  quiet  t i t l e  t o  cer tain r e a l  p r o p  
e r ty  purchased by p la in t i f f  from a U.S. Board of Tax Commissioners a t  
Memphis, Tennessee, i n  June of 1864. The property involved had been sold 
by the Commissioners i n  default  of taxes pursuant t o  an ac t  of Congress 
which had authorized them t o  "enter upon the discharge of the  dut ies  of 
the i r  off ice whenever the  commanding general of the forces of the United 
States,  entering in to  an insurrectionary s t a t e  or  d i s t r i c t  should have 
established the mil i tary authority throughout any parish, or  d i s t r i c t ,  o r  
county of the  same." It was the  defendant's contention tha t  Union mili- 
ta ry  authority had not been established over Shelby county ( ~ e r n ~ h i s )  i n  
June of 1864, and, a s  a consequence, t ha t  the sa l e  by the C o d s s i o n e r s  
was void. 

-Issue: When may t e r r i t o r y  be considered occupied? 

Opinion: Judgment f o r  p l a in t i f f .  No conquering army occupies the 
en t i re  country conquered. Its authority i s  established when it occupies 
and holds securely the most important places, and when there i s  no opposing 
governmental authority within the te r r i tory .  The inab i l i t y  of any other 
power t o  establ ish and maintain governmental authority i s  the t e s t .  



-NOTE 
 
The c r i t e r i a  f o r  an effect ive occupation a r e  rather  exacting; (1) 

the belligerent must be able t o  control the  t e r r i to ry ,  i.e., suppress on 
the spot any resistance t o  h i s  authority; (2) he must succeed i n  denying 
the loca l  government the power t o  exercise i t s  authority; and (3)  he 
must succeed i n  set t ing up h i s  own administration f o r  the  te r r i tory .  

569 (3d ed. 1948). 11P ~ ~ e I l h e b l 's Intez
national 1952). 

The a b i l i t y  t o  control the  t e r r i t o r y  i s  perhaps the most nebulous 
cr i ter ion.  Control may not necessarily r e su l t  from a defeat of the 
principal armies of the enemy i n  the f i e ld .  There i s  l i k e l y  t o  be the 
matter of par t isan and guerr i l la  forces t o  be reckoned with. A t  what 
point do the  a c t i v i t i e s  of such forces cause the occupation t o  be in- 
effective? Consider, . 356 and 360, FM 27-10. See, I n  r e  L i s t  and 
others ( ~ o s t a n e s  T r i a l y y s  (u.s. M i l .  Trib., Nuremberg, 1948), Bnnual 
Digest, 1948, Case No. 215. 

Paragraph 356, FFI 27-10, seems t o  contemplate tha t  control w i l l  be 
maintained by ground units.  Could not tha t  control be maintained by 
mil i tary a i r c r a f t ?  See, 3 Hyde, International Law Chiefly as I n t e r ~ r e t e a  
and A ~ d i e d  In the United States  1882 (2d ed. 1945). 

Beyond considerations merely of control, could a belligerent es
t ab l i sh  an effect ive occupation solely through the use of h i s  a i r  forces? 
See, Von Glahn, The Occuwtion of Enemy Terr i torv 28, 29 (1957). 

c . Proclamations. 

MILITAFX GOVERWMENT - GERMANY 
S U P m  COMPIANDZR IS BREA OF CONTROL 

Proclamation No. 1 

To the  People of Germany: 

I, General Dwight D. Eisenhower, Supreme Commander, Allied Expeditionary 
Forces, do hereby proclaim a s  follows: 

The Allied Forces serving under my Command have now entered Germany. 
We come as conquerors, but not a s  oppressors. I n  the area of Germany 



occupied by the forces under IIIY cormnand, we sha l l  ob l i te ra te  Nazism and 
German M i l i t a r i s m .  We sha l l  overthrow the Nazi rule ,  dissolve the  Nazi 
Party and abolish the  cruel, oppressive and d i sc r idna to ry  laws and in- 
s t i t u t ions  which the Party has created. We shall eradicate tha t  German 
Militarism which has so often disrupted the peace of the world, Military 
and Party leaders, the Gestapo and others suspected of crimes and atroci-  
t i e s ,  w i l l  be t r ied ,  and, i f  guilty,  punished as they deserve. 

Supreme leg is la t ive ,  judicial  and executive authority and powers 
within the occupied t e r r i t o r y  are  vested i n  me as  Supreme Commander of 
the  Allied Forces and a s  M i l i t a r y  Governor, and the M i l i t a r y  Government 
i s  established t o  exercise these powers under my direction. A l l  persons 
i n  the occupied t e r r i t o r y  w i l l  obey immediately and without question 
all the enactments and orders of the Military Government. Military 
Government Courts w i l l  be established f o r  the punishment of offenders. 
Resistance t o  the Allied Forces w i l l  be ruthlessly stamped out. Other 
serious offenses w i l l  be dea l t  with severely. 

A l l  German courts and educational ins t i tu t ions  within the occupied 
t e r r i to ry  a r e  suspended. The Volksgerichtshof, the Sondergerichte, the 
SS Police Courts and other special  courts a re  deprived of authority 
throughout the occupied te r r i tory .  Reopening of the  criminal and c i v i l  
courts and educational in s t i tu t ions  w i l l  be authorized when conditions 
permit. 

A l l  o f f i c i a l s  a re  charged with the duty of remaining a t  t h e i r  posts 
u n t i l  fur ther  orders, and obeying and enforcing all orders o r  directions 
of Military Government o r  the Allied Authorities addressed t o  the German 
Government or  the German people. This applies a l so  t o  o f f i c i a l s ,  em
ployees and workers of all public undertakings and u t i l i t i e s  and t o  a l l  
other persons engaged i n  essent ia l  work. 

/s/ DWIGHT D. EZSENHOWETt, 
General, 

Supreme Commander, 
Allied Expeditionary Forces 



-NOTE 
 
This proclamation was released in September of 1944. 
 

Does the mere issuance of a proclamation establish as a fact that 
territory has been occupied? Does international law require a bel- 
ligerent to announce his occupancy by a proclamation? See, par. 357, 
FM 27-10. If it is the practice of the United States to make a proc
lamation, who is authorized to make it? See, par. 145, F'M 41-10. In 
what language? See pars. 150a and 152, FM 41-10; par. 435, F'M 27-10. 

PLANTERS BANK v. UNION BANK 
 
83 U.S. 483 (1872) 
 

Facts: Upon the occupation of New Orleans by Union forces during 
the Civil War, the Union commander, General Butler, issued a procla- 
mation in which he stated: *All the rights of property of whatever kind 
will be held inviolate, subject only to the laws of the United Statesen 
At the time this proclamation was issued the Union Bank of New Orleans 
carried on its books a large balance in favor of the Planters Bank of 
Tennessee. One year later, General Banks, the successor to General 
Butler, issued an order requiring all banks in New Orleans to pay over 
to the chief quartermaster of the Union Army all moneys in their 
possession belonging to, or standing upon their books to the credit of, 
any corporation, association etc., in hostility to the United States. 
Pursuant to this order the Union Bank paid to the quartermaster the 
balance stanang to the credit of the Planters Bank. Subsequently, the 
Planters Bank drew on the Union Bank the sum of $86,466, the amount it 
considered due it. The Union Bank refused to pay, defending on its 
compliance with General Banks' order. Thereupon the Planters Bank sued 
to recover the money alleged to be due it. 

Issue: Was the payment to the quartermaster a satisfaction of'the 
 
Planters Bank's claim? 
 

Oninion: No. General Butler's proclamation amounted to a pledge 
 
that rights of property would be respected. This pledge was binding 
 
upon his successor. General Banks1 order was therefore, one he had no 
 
authority to make. It was wholly invalid. 
 



-NOTE 
 

Does the holding i n  t h i s  case amount t o  a principle of international 
law, or should it be treated merely as  an anomaly of the time and cir- ,  
cumstance? Irrespective of a subjective evaluation of the case, what 
pract ical  suggestions does it offer  the legal  adviser t o  a mil i tary 
governor of the future? 

Absent General Butler ls  proclamation, would General Banks1 order 
have been legal? May private property be confiscated? May it be se
questered? See, KoWlinsku v. Banco D i  Chivari (1taly 1951), I n t  '1 
Law Rep., 1951, Case No. 214 (~erman sequestration of s i lver  deposited 
with loca l  bank). 

d. Proof of occupation. 

KEELY v. SANDERS, sum4 

Facts: A s  stated, suDra. 

Issue: May the defendant be permitted t o  l i t i g a t e  the fac tua l  ques- 
t ion  whether the occupation was effective? 

Opini~n:  No. Whether mil i tary authority had been established 
throughout Shelby county before the Conmissioners entered upon the dis
charge of t h e i r  duties, i s  a po l i t i ca l  question t o  be answered by the  
executive branch of the government and not by the courts. 

-NOTE 
The effectiveness of an occupation i s  a most important factual  

question. Only if  there be an effective occupation i s  the law of bel- 
l igerent  occupation available t o  validate the ac ts  and orders of the 
enemy authorit ies.  This i s  so even i f  t he i r  actions and orders other- 
wise are  i n  accordance with the Hague Regulations and the Geneva Con- 
ventions. Occupation i s  then the  factual  condition precedent t o  an 
invocation of the law, customary or conventional. But how meaningful 
i s  t h i s  precedent i f  it cannot be l i t iga ted?  To i l lu s t r a t e ,  i n  Bank of 

v. National Bank of E m ~ tand Limori ,  1Chancery 513 ( ~ t  .B r i t .  
the issue was whether the Bank of Ethiopia had been validly 



dissolved o r  had otherwise ceased t o  ex i s t  by the  terms of a decree 
promulgated by the I t a l i a n  Government one month a f t e r  the capi ta l  Addis 
Ababa, had been seized but several months before the whole of Ethiopia 
had been subjugated. I n  dismissing a suit ins t i tu t ed  by the former 
directors  of the Bank of Ethiopia t o  require a settlement of outstand- 
ing accounts between it and the Egyptian Bank, the English court held 
tha t  the I t a l i a n  decree was valid and tha t  the  directors  had no standing 
t o  sue, because the Br i t i sh  Foreign Office had subsequently extended 
de facto recognition t o  the I t a l i a n  Government i n  Ethiopia. [under 
Br i t i sh  l a w ,  de facto recognition operates retroact ively t o  validate the 
in te rna l  a c t s  of the government recognized. ] 

2. The termination. 

a. Read: Pars. 353 and 361, FM 27-10. 

--NOTE 
Generally speaking, the  law of bell igerent occupation has been 

considered t o  terminate upon the coming in to  force of a t rea ty  of peace, 
upon the dissolution of the loca l  sovereign ent i ty ,  or  upon the valid 
annexation of the t e r r i t o r y  a f t e r  all h o s t i l i t i e s  have ceased; subject, 
of course, t o  the continued application of the a r t i c l e s  of GC referred 
t o  i n  paragra h 249, F'M 27-10,- See, Stone, Lena1 Controls of I n t e r m t i 0 4  
Conflict 721 f1954). 

A twilight period between h o s t i l i t i e s  and the  coming in to  fokce of 
a t r ea ty  of peace i s  often created by an armistice agreement. Does the 
law of bell igerent occupation continue t o  apply t o  enemy t e r r i t o r y  held 
under an armistice agreement? Specifically, do the Hague Regulations 
continue t o  apply? May the  par t ies  t o  the armistice agreement agree t o  
provisions a t  variance with the Hague Regulations? See, 3 Hyde, Inter
national Law Chieflv as I n t e r ~ r e t e da n w e d bv the U t e d  s
1905 (2d ed. 1945). Stone, Le Controls of International Conflictg 
696 n. 13, 721 (1954). Von*, The Occumtion of Enew Terr i tory 
28 (1957). a.,subpar. 487d, F'M 27-10. 



SANTIAGO v. NOGUERAS 
214 U.S. 260 (1908) 

Facts: During the  Spanish-American War, mili tary forces of the  United 
States  occupied the Spanish is land of Puerto Rico, and established a 
military government. That mili tary government, with i t s  occupation courts, 
continued t o  function a f t e r  the  coming in to  fol.se of a t r ea ty  of peace 
by which Spain ceded Puerto Mco t o  the United States.  

a:Does the authority of a mil i tary government terminate, i ~ s o  
-facto, with the coming in to  force of a t rea ty  of peace? 

O~inion: No. The mil i tary authority i n  control of conquered te r -  
r i to ry  ceded t o  the United Sta tes  under a t r ea ty  of peace continues, if 
not dissolved by the Commander-in-Chief, u n t i l  leg is la t ive ly  changed. 

NOTE
-

Accord; C r  ss v. Harrison, 16 How. 164 (1853). Burke v. Miltenberaer, 

19 Wall. 519i"1873). 

How may the holding i n  the  Santiagq case be reconciled with the  
principles of international law discussed i n  subparagraph 2a, above? 

As a point of digression in to  face ts  of Constitutional law, wherein 
l i e s  the authority of Congress t o  l eg i s l a t e  with respect t o  foreign 
t e r r i to ry  occupied by U.S. forces? Subsequent t o  the coming in to  force 
of a t rea ty  of peace? Prior t o  the coming in to  force of a t rea ty  of 
peace? Consider, by analogy, ~e rmi l~a -~r&anCo. v. Connell, 335 U.S. 
377 (1948). 



PArZT V 

THE STATUS OF OCCUPIED TERRITORY: ITS INHABITANTS; ITS LAWS 

1. S o v e r e i ~ n t ~and other considerations. 

a. Read,: Par. 358, FM 27-10. 

FLENING v. PAGE 
 
9 How. 603 (1850) 
 

"This action is  brought by the p la in t i f f s ,  merchants, residing i n  
the c i t y  of Philadelphia, against the defendant, the  l a t e  col lector  of 
port of Philadelphia, t o  recover the sum of one thousand f ive  hundred 
and twenty-nine dollars,  dut ies  paid on the 14th of June, 1847, under 
protest, on goods belonging t o  the p la in t i f f s ,  brought from Tampico 
while tha t  place was i n  the mil i tary occupation of the forces of the 
United States.  

"On the 13th of May, 1846, the Congress of the United States  de- 
clared tha t  war existed with Mexico. I n  the summer of tha t  year, New 
Mexico and California were subdued by the American armies, andmil i ta ry  
occupation taken of them, which continued u n t i l  the Treaty of Peace of 
May, 1848. 

"On the 15th of November, 1846, Commodore Conner took mil i tary 
possession of Tampico, a seaport of the State  of Tamaulipas, and from 
tha t  time u n t i l  the t rea ty  of peace it was garrisoned by American forces, 
and remained i n  t h e i r  mil i tary occupation. Jus t ice  was administered 
there by courts appointed under the mili tary authority, and a custom
house was established there, and a collector appointed, under the 
mil i tary and naval authority. 

"On the 29th of December, 1846, mil i tary possession was taken by 
the United Sta tes  of Victoria, the capi ta l  of Tamaulipas; garrisons 
ware established by the Americans a t  various posts i n  tha t  State;  and, 
a t  the  period of the voyages from Tampico of the  Schooner Catharine, here
inaf te r  mentioned, Tamaulipas was reduced t o  mil i tary subjection by 
the  forces of the United States,  and so continued u n t i l  the t r ea ty  of 
peace. 

"On the 19th of December, 1846, the schooner Catharine, an American 
vessel chartered by the p la in t i f f s ,  cleared coast-wise from Philadelphia 
f o r  Tampico. 



"On the 13th of February, 1847, she was cleared a t  the custom-house 
a t  Tampico, on her return voyage t o  Philadelphia, under a coasting 
mni fes t ,  signed by Franklin Chase, United States  acting collector.  

"The Catharine brought back a cargo of hides, fus t ic ,  sarspari l la ,  
vanilla, and jalap, the property of the  p la in t i f f s ,  which was admitted 
in to  the port of Philadelphia f r e e  of duty. The Catharine cleared 
again coast-wise from Philadelphia, for  Tampico, on the 18th of March, 
1847, and i n  June, 1847, brought back a return cargo of similar mer- 
chandise, owned by the p la in t i f f s ,  which the defendant, acting under 
the instructions of the Secretary of the  Treasury, ref'used t o  admit, 
unless the dut ies  on the  merchandise brought by the Catharine on her 
former voyage were paid, a s  well a s  the duties on the goods brought by 
her on t h i s  voyage. 

nThereupon, the  p la in t i f f s ,  on the 14th of June, 1847, paid under 
protest the duties on both voyages, amounting t o  $1,529, and brought 
this action t o  recover back the money so paid. 

"The question fo r  the decision of the court is, whether the goods 
so imported by the  Catharine were l i a b l e  t o  duty. If the court a re  of 
the opinion tha t  they were not so l iab le ,  then judgment i s  t o  be en- 
tered f o r  the  p la in t i f f s ,  f o r  the sum of $1,529, with in teres t  from 
the 14th of June, 1847. 

nI f  they are  of the opinion tha t  they were l i a b l e  t o  duty, then 
judgment i s  t o  be entered fo r  the defendant. 

M r .  Chief Just ice Taney delivered the opinion of the court: 

The question ce r t i f i ed  by the  Circuit  Court turns upon the  con- 
struction of the Act of Congress of July 30, 1846. The duties levigd 
upon the cargo of the schooner Catharine were the duties imposed by 
this law upon goods imported from a foreign country. And i f  a t  the  
time of t h i s  shipment Tampico was not a foreign port within the meaning 
of the ac t  of Congress, then the duties were i l l e g a l l y  charged, and, 
having been paid under protest ,  the p la in t i f f s  would be ent i t led  t o  
recover i n  this action the amount exacted by the  collector.  

The port of Tampico, a t  which the goods were shipped, and the 
Mexican Sta te  of Tamaulipas, i n  which it i s  situated, were undoubtedly 
a t  the time of the shipment subject t o  the sovereignty and dominion of 
the United States.  The Mexican authorit ies had been driven out, or had 
submitted t o  our m y  and navy; and the country was i n  the  exclusive 
and firm possession of the United States ,  and governed by i t s  mil i tary 



au thor i t i es ,  ac t ing under the  orders of the  President.  But it does not 
follow tha t  it was a par t  of t he  United S ta tes ,  o r  t ha t  it ceased t o  
be a foreign country, i n  t he  sense i n  which these  words a re  used i n  
the  a c t s  of Congress. 

The country i n  question had been conquered i n  war. But the  genius 
and character  of our i n s t i t u t i o n s  a r e  peaceful, and the  power t o  de- 
c l a r e  war was not conferred upon Congress f o r  t he  purposes of aggression 
or  aggrandizement, but t o  enable the  general government t o  vindicate 
by arms, i f  it should become necessary, i t s  own r i g h t s  and the  r i g h t s  
of i t s  c i t i z ens .  

A war, therefore ,  declared by Congress, can never be presumed t o  
be waged f o r  the  purpose of conquest o r  t h e  acquis i t ion of t e r r i t o r y ;  
nor does t he  law declaring the  war imply an author i ty  of the  President 
t o  enlarge t h e  l i m i t s  of t he  United S t a t e s  by subjugating the  enemy's 
country. The United S ta tes ,  it i s  t rue ,  may extend i t s  boundaries by 
conquest or  t r e a t y  and may demand the  cession of t e r r i t o r y  a s  the  con
d i t i on  of peace, i n  order t o  indemnify i t s  c i t i z e n s  f o r  t he  i n j u r i e s  
they have suffered,  or  t o  reimburse t he  government f 6 r  the  expenses of 
war. But t h i s  can be done only by t he  treaty-making power o r  the  
l e g i s l a t i v e  author i ty ,  and i s  not a par t  of t he  power conferred upon 
t he  President by t he  declara t ion of war. H i s  duty and h i s  power a re  
purely mi l i t a ry .  A s  commander-in-chief, he i s  authorized t o  d i r e c t  
t h e  movements of t he  naval and mi l i t a ry  forces  placed by law a t  his 
command, and t o  emply them i n  the  manner he may deem most e f fec tua l  t o  
harass and conquer and subdue the  enemy. He may invade the  h o s t i l e  
country, and subject  it t o  t he  sovereignty and author i ty  of the  United 
Sta tes .  But h i s  conquests do not enlarge t he  boundaries of t h i s  Union, 
nor extend t he  operation of our i n s t i t u t i o n s  and laws beyond the  l i m i t s  
b e f o r ~  assigned t o  them by the  l e g i s l a t i v e  power. 

It i s  t rue ,  t ha t ,  when Tampico had been captured, and t he  S t a t e  of 
Tamaulipas subjugated, other nations were bound t o  regard t he  country, 
while our possession continued, a s  the  t e r r i t o r y  of t h e  United S t a t e s ,  
and t o  respect  it a s  such. For, by t he  laws and usages of nations,  
conquest i s  a va l id  t i t l e ,  while the  v ic to r  maintains t he  exclusive 
possession of t he  conquered country. T.he c i t i z e n s  of no other nation,  
'herefore, had a r i g h t  t o  enter  it without t he  permission of t he  
American au thor i t i es ,  nor t o  hold in tercourse  with i t s  inhabi tants ,  nor 
t o  t rade  with them. A s  regarded a l l  other nations,  it was a par t  of 
the  United S ta tes ,  and belonged t o  them a s  exclusively a s  t he  t e r r i t o r y  
included i n  our established boundaries. 

But ye t  it was not a par t  of this Union. For every nation which 
acquires t e r r i t o r y  by t r e a t y  o r  conquest holds it according t o  i t s  own 



i n s t i t u t i o n s  and laws. And the  r e l a t i on  i n  which the  port of Tampico 
stood t o  t he  United S ta tes  while it was occupied by t h e i r  arms did  not 
depend upon the  laws of nations,  but upon our own Consti tut ion and a c t s  
of Congress. The power of t h e  President under which Tampico and the  
S t a t e  of Tamaulipas were conquered and held i n  subjection was simply 
t ha t  of a m i l i t a ry  commander prosecuting a w a r  waged against  a public 
enemy by t he  author i ty  of his government. And the  country from which 
these goods were imported was invaded and subdued, and occupied a s  t h e  
t e r r i t o r y  of a fore ign h o s t i l e  nation, as a port ion of Mexico, and was 
held i n  possession i n  order t o  d i s t r e s s  and harass t he  enemy. While it 
was occupied by our troops, they were i n  an enemy's country, and not i n  
t h e i r  own; t he  inhabi tants  were s t i l l  foreigners and enemies, and owed t o  
the  United S t a t e s  nothing more than t he  submission and obedience, some
times ca l led  temporary al legiance,  which i s  due from a conquered enemy, 
when he surrenders t o  a fo rce  which he i s  unable t o  r e s i s t .  But the  
boundaries of t h e  United S ta tes ,  a s  they esdsted when war was declared 
against  Mexico, were not extended by the  conquest; nor could they be 
regulated by t h e  varying incidents  of w a r ,  and be enlarged or  diminished 
as the  armies on e i t h e r  s ide  advanced o r  re t reated.  They remained un
changed. And every place which was out of the  limits of t he  United 
S ta tes ,  a s  previously es tabl ished by the  p o l i t i c a l  au tho r i t i e s  of t h e  
government, was s t i l l  foreign; nor did our laws extend over it. 
Tampico was, therefore,  a fore ign port  when t h i s  shipment was made. 

Again, the re  was no a c t  of Congress es tabl ishing a custom-house a t  
Tampico, nor authorizing t h e  appointment of a co l lec to r ;  and, conse
quently, t he r e  was no o f f i c e r  of t h e  United S t a t e s  authorized by law t o  
grant the  clearance and authent icate  t he  coasting manifest of the  cargo, 
i n  t he  manner di rected by law, where the  voyage i s  from one port  of 
t h e  United S t a t e s  t o  another. The person who acted i n  the  character  of 
co l lec to r  i n  t h i s  instance,  acted a s  such under t he  author i ty  of the  
mi l i t a ry  commander, and i n  obedience t o  h i s  orders;  and t he  du t i e s  he 
exacted, and the  regulations he adopted, were not those prescribed by 
law, but by t he  President i n  h i s  character  of commander-in-clxief. The 
custom-house was established i n  an enemy's country, a s  one of t he  
weapons of w a r .  I t  was established,  not f o r  t he  purpose of giving t o  
t he  people of Tamaulipas the  benef i t s  of commerce with the  United S ta tes ,  
o r  with other  countries,  but a s  a measure of h o s t i l i t y ,  and of a par t  
of the  mi l i t a ry  operations i n  Mexico; it was a mode of exacting con- 
t r i bu t i ons  from the  enemy t o  support our army, and intended a l so  t o  
c r ipp le  t he  resources of Mexico, and make it f e e l  t h e  e v i l s  and burdens 
of the war. The duties required to  be pafd were regulated with thPs view, 
and were nothing more than contributions levied upon t he  eneqy, which 
t he  usages of war j u s t i f y  when an army i s  operating i n  t he  enemy's 
country. The permit and coasting manifest granted by an o f f i c e r  thus 
appointed, and thus controlled by mi l i t a ry  author i ty ,  could not be recog- 
nized i n  any por t  of t h e  United S ta tes ,  a s  the  documents required by the  
ac t  of Congress when t h e  vessel  i s  engaged i n  t h e  coasting t rade,  nor 
could they exempt t h e  cargo from the  payment of dut ies .  



I n  the view we have taken of t h i s  question, it i s  unnecessary t o  
notice par t icular ly the passages from eminent wri ters  on the laws of 
nations which were brought forward i n  the argument. They speak al to-  
gether of the  r igh t s  which a sovereign acquires, and the powers he may 
exercise i n  a conquered country, and they do not bear upon the question 
we a re  considering, For i n  t h i s  country the sovereignty of the United 
Sta tes  resides i n  the people of the several States,  and they ac t  through 
t h e i r  representatives, according t o  the  delegation and dis t r ibut ion of 
powers contained i n  the Constitution. And the constituted authori t ies  
t o  whom the power of making war and concluding peace i s  confided, and of 
determining whether a conquered country shall be permanently retained 
or  not, neither claimed nor exercised any r igh t s  o r  powers i n  re la t ion  
t o  the t e r r i t o r y  i n  question but the r igh t s  of w a r .  After it was sub
dued, it was uniformly t reated a s  an enemy's country, and restored t o  
the possession of the Mexican authori t ies  when peace was concluded. 
And cer tainly i t s  subjugation did not compel the  United States,  while 
they held it, t o  regard it a s  a part  of t h e i r  dominions, nor t o  give t o  
it any form of c i v i l  government, nor t o  exbend t o  i t  our laws. 

Order. 

* * * it i s  the  opinion of this court, t ha t  Tampico was a foreign 
port within the meaning of the  Act of Congress of July 30, 1846, en t i t led  
"An Act reducing the dut ies  on imports, and f o r  other purpose^,^ and 
tha t  the goods, wares, and merchandise a s  set f o r t h  and described i n  the 
record were l i a b l e  t o  the dut ies  charged upon them under said ac t  of 
Congress. Whereupon it i s  now here ordered and adjudged by t h i s  court, 
t ha t  it be so ce r t i f i ed  t o  the said Circuit  Court. 

-MOTE 
The shipments involved i n  Fleminp, v. Pa- l e f t  Tampico pr ior  t o  the 

coming in to  force of a t r ea ty  of peace with Mexico. Would the r e s u l t  
i n  the case have been the same i f  the shipments had occurred subsequent 
t o  the coming in to  force of a t r ea ty  of peace? Would your answer depend 
upon the terms of the t reaty? What i f  Mexico had ceded Tampico t o  the 
United States? What i f  Mexico had merely relinquished sovereignty over 
Tampico, ceding it t o  no s ta te?  consider, ~ e e l vv. Henkel, 186 U.S. 
109 (1901). 



A provision of the Immigration and Nationality Act operates t o  ex- 
pa t r ia te  an American c i t i zen  who voluntarily votes i n  a po l i t i ca l  
election i n  a foreign s ta te .  Would t h i s  provision be applicable t o  a 
po l i t i ca l  e lect ion held i n  the American Occupied Zone of Germany i n  
1946? See Acheson v. Wohlmuth, 196 F .2d 866 (D.c. C i r .  1952), c e r t  . 
den., 344 U.S. 833 ( 1 9 n e ,  also, heson v. K u n i d ,  189 F.2d 741 
E h  C i r  .1951), reh. den., 190 F .2d 897"T- c e r t  .den.,1951), 342 U.S . 
942 (1951), (po l i t i ca l  election i n  occupied ~ a ~ a n ) .  As t o  the consti- 
tut ional  issue involved, see Perez, v. Brownell, 356 U.S. (1958) . 

Is a native of the -Islands a national of the United States? 
See, United Sta tes  v. Ushi Shiromq, 123 F, Supp. 145 (D. Hawaii 1954) . 
-*,Cf -Cobb v. Unite S t  t e s ,  191 F.2d 604 (9th C i r .  1951), cer t .  den., 
342 U.S. 913 (1952 -f-

Fleminp, v, and Ushi Shiromq, g u ~ r q ,  may serve a s  a point of 
departure f o r  a consideration, generally, of the question of the appli- 
cab i l i t y  of U.S. laws t o  U.S. controlled areas outside the continental 
limits of the  United States.  For a valuable a r t i c l e  on the subject, see, 
Green, A ~ ~ l i c a b i l i t y  American Laws t o  Overseas Areas Controlled by of 
the United States ,  68 Harv. Law Rev. 781 (1955) . 

C. 	  V/O SOVFiiBCm v, M . V . GEBR. VAN UDENS SCHEZFVABIET 
 
(HOUSE OF LORDS 1943) 
 

A. C. 203 

Facts: Before the  outbreak of war between Great Britain and Ger- 
many i n  September of 1939, a Dutch shipowning corporation (N.V. Gebr. 
Van Udens ~ c h e e ~ v a a r t ) ,  incorporated under the law of the Netherlands 
and having i t s  principal place of business i n  Rotterdam, chartered one 
of t h e i r  vessels t o  V/O Sovfracht, a Russian company. Disputes arose 
between them and the Dutch corporation sought a rb i t ra t ion  i n  London 
i n  accordance with a provision i n  the charter party. That a rb i t ra t ion  
was i n  progress when i n  May 1940 the Germans invaded Holland and brought 
the country en t i re ly  under t h e i r  control. The Russian company there- 
upon refused t o  proceed with the a rb i t ra t ion  contending tha t  t he  Dutch 
corporation was now an d i e n  enemy within the Br i t i sh  Trading Vith The 
Enemy Act. The Dutch corporation then f i l e d  t h i s  suit asking f o r  the 
appointment of an umpire. The Russian company moved t o  dismiss the  
s u i t  on the  theory tha t  under the Br i t i sh  Trading With The Enemy Act an 
a l ien  enemy has no r ight  t o  resor t  t o  Br i t i sh  courts. 

-Issue: Does the  occupation of a l l i ed  t e r r i t o r y  by enemy forces 
transform an a l l i e d  corporation in to  an enemy corporation within the 
meaning of the  mentioned Act, so a s  t o  disqualify it from maintaining 
the instant  sui t?  



- - -

Opinion: Yes, Invasion of a l l i ed  te r r i tory ,  resulting i n  the  
enemy being i n  effective control and exercising some kind of government 
or  administration over it gives the area an enemy character and dis- 
qual i f ies  residents of the t e r r i to ry  from suing i n  the King's courts. 

NOTE-

Is the  r e su l t  i n  t h i s  case reconcilable with the  provisions of 

paragraph 358, FM 27-10, and the ru le  i n  Fleming v. Paae, supra? 

The resort  t o  a t e r r i t o r i a l  t e s t  rather  than t o  a nationality t e s t  
t o  f i x  the nature of a person's economic in te res t s  i n  wartime i s  of 
impressive h is tor ic  origin. I n  1815, Chief Jus t ice  Marshall announced 
the ru le  tha t  fo r  cer tain belligerent and commercial purposes th i rd  
nations have a r ight  t o  place an enemy character upon the  produce of 
the s o i l  of friendly t e r r i to ry  occupied by enemy forces. Thirtv Hons- 
heads of Sugar, 9 Cranch 191. 

To what extent, i f  any, do you think t ha t  the Bri t ish court i n  the 
V/O Sovfracht case and the American court i n  the  S w a r  case were in- 
fluenced by a desire t o  reach economic resources which would otherwise - . ~ - - 

have been available t o  the enemy? See, Stone, Leaal Controls of Inter- 
national Conflict 417-419 (1954) . 

Would the  Trading With the Enemy Act (u.s,) operate against a 
United States  c i t i zen  residing i n  American occupied Bavaria? Which 
rule  applies? Fleming v. Pam? V/O Sovfracht? See, Feverabea v. 
McGrath, 189 F.Zd 694 (D.c. C i r .  1951). Cf.,Mrs. Alexander's Cotton, 
2 Wall. 404 (1864), (union sympathizer (?)  residing i n  Confederate 
te r r i tory) .  

2. The inhabitants of occupied te r r i tory ;  allegiance and duty. 

a. Read: Pars. 359 and 432, Fl-1 27-10. 



NOTE-

I n  Fleming v. Page, suurq, the  court spoke of the inhabitants of 

Tampico as  owing the United Sta tes  a "temporary allegiance," Is tha t  
characterization correct today? See, Baxter, The Duty of Obedience t q  
the Be l lbe ren t  Occupant, 27 B r i t .  Y. B, I n t ' l  L. 235 (1950). 

I f  sovereignty i s  not transferred solely by the f a c t  of a mil i tary 
occupation, t o  whom do the inhabitants of the occupied t e r r i t o r y  owe 
allegiance? 

b. PUBLIC PROSECUTOR V. LIAN 
orwa way 1945), Annual Digest 1943-45, Case No. 155 

Facts: During the German occupation of Norway, Lian, a Norwegian 
c i t i zen  residing i n  Norway, bought property which had belonged t o  a 
Norwegian who had f l e d  Norwayy and which had been confiscated by the 
Germans pursuant t o  an occupation decree designed t o  discourage such 
f l ights ,  When the occupation ended, Lian was t r i e d  before a Norwegian 
court and convicted under a Royal Decree which had been issued by 
the Norwegian Government-in-exile and which made h i s  ac t  punishable. 
He appealed t o  the Supreme Court and alleged, i n t e r  a l iq ,  t ha t  a bel
l igerent  occupant was, according t o  international law, vested with 
cer tain r igh t s  including tha t  of forbidding inhabitants of the occupied 
t e r r i to ry  t o  leave the t e r r i to ry ,  and of punishing such acts. Qs a 
consequence he contended tha t  the property was lawfully bought and 
tha t  the sovereign-in-exile was not allowed t o  make his purchase a 
criminal offense by issuing leg is la t ion  a t  variance with the l eg i s l a t ive  
measures of the occupant, i n  cases where the l a t t e r ' s  leg is la t ion  i s  
i n  conformity with internat ional  law. 

-Issue: Was the  Norwegian decree a t  variance with the  German occu- 
pation decree, and, i f  so, which controlled? 

O~inion:  Conviction sustained. No variance existed. The German 
decree simply did not imply any obligation t o  buy the  confiscated 
property. 

Dictum: n In  any case a Norwegian decree w i l l ,  a s  a rule,  be binding 
on Norwegian c i t izens  even i f  it i s  a t  variance with international lawen 



-MOTE 
 
See, a l so ,  I n  r e  Policeman Vollemq, (Holland 1947), Annual Digest, 

1947, Case No. 116 ( ~ u t c h  policeman i n  occupied Holland enforced Ger- 
man ordinance by a r res t ing  a  Dutch naval in te l l igence  o f f i c e r  about t o  
leave Holland) . 

Where i s  t he  j u r i d i ca l  bas i s  f o r  t h i s  absentee l eg i s la t ion?  Are 
there  no l i m i t s  t o  i t s  subject  and scope? W i l l  t h i r d  countr ies  recog- 
nize i t ?  See S t a t e  of Netherlands v . - ~ e d e r a l  Reserve Bank of New York, 
2Ol F .2d 455 (2d C i r  .1953). Comment, 52 Hichigan Law Rev. 753 (1953-54). 

What i s  t he  inhabi tant  t o  do who f i nds  himself i n  t he  delemma 
created by conf l i c t ing  decrees? 

Is he under a duty t o  his 
of t he  occupant? See, 
JJtrecht L t L ,  (Ho'land 1948), Annual Digest, 1948, Case No. 189 (yes )  . 
Is  resolut ion of the  conf l i c t  an in te rna t iona l  law question o r  i s  it 
merely a  con f l i c t  of laws question t o  be resolved i n  ad hoc fashion 
by a  domestic forum? See, 3 Hyde, Internat ional  Law. Chiefly a s  In te r -  
n e t e d  and A a i e d  by t he  United S t a t e s  1886 (2d ed. 1945). Morganstern, 
Validity of t h e  Acts of t h e  B e l l i ~ e r e n t  Occuwant, 28 B r i t .  Y.B. I n t ' l  
Law 291 (1951). 

3. A ~ ~ l i c a t i o n  ex i s t ing  laws. of 

a.  Order of President McKinlev t o  t he  Secretarv of War. July 18, 
1898. on t h e  occuwation of Santiago de Cuba by t h e  American Forces. 

* * * The municipal laws of the  conquered t e r r i t o ry ,  such a s  
a f f ec t  pr ivate  r i g h t s  of person and property and provide f o r  the  punish- 
ment of crime, a r e  considered a s  continuing i n  force ,  so f a r  a s  they 
a r e  compatible with the  new order of things,  u n t i l  they a re  suspended 
o r  superseded by the  occupying bel l igerent ;  and i n  pract ice  they a r e  
not usually abrogated, but a r e  allowed t o  remain i n  force  and t o  be 
administered by t he  ordinary t r ibuna ls ,  subs tan t ia l ly  a s  they were be
fo re  the  occupation. * * * 

"He (c-I-C) w i l l  possess the  power t o  replace o r  expel the  
native o f f i c i a l s  i n  par t  o r  al together;  t o  subs t i t u t e  new cour ts  of 
h i s  own cons t i tu t ion  f o r  those t h a t  now ex i s t  * * *." 



b. Read: Pars. 363 and 370, F'M 27-10. 

-NOTE 

An accepted theory tha t  the laws best suited f o r  people a re  the laws 
with which they have l ived, i s  responsible f o r  the development of a 
customary ru le  of international law (subsequently codified a t  Art ic le  43, 
HR; par. 363, FM 27-10), t ha t  a bell igerent occupation does not ~ D S O  
fa_cto ef fec t  a change i n  the private law applicable t o  inhabitants i n  
t h e i r  usual dealings with one another. Thus, i n  Thorington v. Smith, 
8 Wall. 1 (1868), a contract f o r  the purchase of private property i n  
occupied t e r r i t o r y  was enforced even though the consideration due was 
i n  Confederate mone . See, also,  I-Iousmann v. Konlnklijke Rotterdamse 
Lloyd ( ~ o l l a n d  1952y, I n t l l  Law Ref ., 1952, Case No. 29, (pr ivate  con- 
t r a c t  entered in to  i n  Japanese occupied Netherlands Indies governed by 
Netherlands Indies law) . 

The reference t o  "the laws i n  force" both i n  President McKinleyls 
order and i n  A r t .  43, HR (par. 363, FM 27-10), suggests tha t  the  bel- 
l igerent  occupant i s  under no l ega l  obligation t o  apply laws promulgated 
by the absent sovereign subsequent t o  the occupation. For a fac tua l ly  
interest ing a r t i c l e  suggesting tha t  a s  a pract ical  matter the occupant 
should apply such laws, where possible, see Stein,  A~wlication of the 
Law of the  Absent Sovereign i n  Territory Under Belligerent Occu~ation: 
The Schio Massacre, 46 Mich. Law Rev. 341 (1948). 

COLEMAN v. TENNESSEE 
97 U.S. 509 (1878) 

Facts: Coleman was a Union soldier who, i n  1865, murdered a woman 
i n  Tennessee, a S ta t e  then under Union occupation. He was t r i e d  for  
h i s  offense by an arnyr court-martial, convicted and sentenced t o  death. 
Before the  sentence could be carr ied out, he escaped from mil i tary con- 
t r o l  and remained a t  large u n t i l  he was apprehended by c i v i l  au thor i t ies  
i n  Tennessee. He was brought t o  trial before the criminal courts of 
Tennessee f o r  the  same offense of which he had previously been convicted 
by the  court-martial. H i s  plea of former conviction was overruled; he 
was convicted and again sentenced t o  death. This action i s  an appeal 
from an adverse decision on h i s  application f o r  habeas corpus. 



m: Do the - loca l  courts of an occupied t e r r i t o r y  have juris
d ic t ion t o  t r y  and sentence a member of the  occupation forces f o r  an ac t  
i n  violat ion of the criminal laws of tha t  t e r r i to ry?  

O~iniont  No. "The doctrine of internat ional  law on the effect of 
mil i tary occupation of enemy's t e r r i t o r y  upon i t s  former laws i s  well 
established. Though the  l a t e  war was not between independent Nations, but 
between d i f fe rent  portions of the  same Nation, yet  having taken the 
proportions of e t e r r i t o r l a l  war, the insurgents having become formidable 
enough t o  be recognized a s  bell igerents,  the same doctrine must be held 
t o  apply. The r ight  t o  govern the t e r r i t o r y  of the  enemy during its 
mil i tary occupation i s  one of the incidents of war, being a consequence 
of i t s  acquisition; and the character and form of the  government t o  be 
established depend en t i r e ly  upon the laws of the conquering Sta te  o r  the 
orders of i t s  mil i tary commander. By such occupation, the po l i t i ca l  re- 
l a t ions  between the People of the  hos t i le  country and t h e i r  former gov- 
ernment o r  sovereign a re  f o r  the time severed; but the  municipal laws, 
t ha t  is, the  laws which regulate private r ights ,  enforce contracts, 
punish crime and regulate the  t ransfer  of property, remain i n  full force, 
so f a r  as they a f fec t  t he  inhabitants of the country among themselves, 
unless suspended or  superseded by the conqueror. And the t r ibunals  by 
which the laws a re  enforced continue a s  before, unless thus changed. I n  
other words, t h e  municipal laws of the State  and t h e i r  administration re- 
main i n  ful l  force so f a r  a s  the inhabitants of the country are  concerned, 
unless changed by the occupying belligerent. Halleck, I n t  L, ch 33. 

1 
" T h i s  doctrine does not a f fec t ,  i n  any respect, the exclusive char- 
 

ac te r  of the  jur isdict ion of the mili tary t r ibunals  over the  of f icers  
  
and soldiers  of the A r m y  of the United Sta tes  i n  Tennessee during the 
  
war; fo r ,  a s  already said, they were not subject t o  the laws nor 
 
amenable t o  the t r ibunals  of the hos t i le  country. The laws of the 
  
S ta te  f o r  the  punishment of crime were continued i n  force only f o r  the 
  
protection and benefit of i t s  own People. AS' respects them the same 
 
ac t s  which constituted offenses before the mil i tary occupation consti- 
  
tuted [518] offenses afterwards; and the same tribunals,  unless auper- 
 
seded by order of the mil i tary commanders, continued t o  exercise t h e i r  
  
ordinary jurisdiction. 
  

nIn thus holding, we do not c a l l  i n  question the correctness of 
 
the general doctrine asserted by the Supreme Court of Tennessee: t ha t  
  
the same ac t  may, i n  some instances, be an offense against two govern- 
 
ments, and tha t  the transgressor may be held l i a b l e  t o  punishment by 
 
both when the punishment i s  of such a character tha t  it can be twice 
 
inf l ic ted,  or  by e i ther  of the two governments i f  the punishment, from 
 



i t s  nature, can be only once suffered. It may well be tha t  the satis
faction which the transgressor makes f o r  the violated law of the United 
States  i s  no atonement f o r  the violated law of Tennessee. But here 
there i s  no case presented f o r  the application of the doctrine. The 
laws of Tennessee with regard t o  offenses and t h e i r  punishment, which 
were allowed t o  remain i n  force during i t s  [519] military occupation, 
did not apply t o  the defendant, a s  he was a t  the time a soldier i n  the 
A r m y  of the United Sta tes  and subject t o  the Articles of War. He was 
responsible f o r  h is  conduct t o  the laws of h i s  own government only a s  
enforced by the commander of i t s  army i n  tha t  State ,  without whose 
consent he could not even go beyond i t s  l ines .  Had he been caught by 
the forces of the enemy, a f t e r  committing the offense, he might have 
been subjected to  a summary t r i a l  and punishment by order of t h e i r  
commander; and there would have been no just  ground of complaint, f o r  
the marauder and the assassin a re  not protected by any usages of c ivi l ized 
warfare. But the courts of the State,  whose regular government was super
seded and whose l a w s  were tolerated from motives of convenience, were 
without jurisdiction t o  deal with him. 

"It follows from the views expressed, tha t  the judgment of the  
Supreme Court of Tennessee must be reversed and the cause remanded, 
with directions t o  discharge the defendant from custody by the sheriff  
of Knox County on the indictment and conviction f o r  murder i n  the s t a t e  
court. But a s  the  defendant was gui l ty  of murder, a s  c lear ly  appears, 
not only by the evidence i n  the record i n  t h i s  case but i n  the record of 
the proceedings of the court-martial, a murder committed, too, under 
circumstances of great a t roci ty ,  and a s  he was convicted of the crime 
by tha t  court and sentenced t o  death, and it appears by his plea tha t  
said judgment was duly approved and s t i l l  remains without any action 
having been taken upon [520] it, he m a y  be delivered up t o  the mil i tary 
authori t ies  of the United States ,  t o  be deal t  with a s  required by lawon 

-NOTE 
For a post-World War I1 application of the ru le  i n  Coleman v. 

Tennessee, see I n  r e  Lo Dolce, 106 F. Supp. 455 (w.D. N.Y. 1952). 
Note, 12  Washington & Lee Law Rev. W 3  (1955). 

Paragraph 374, F'M 27-10, res ta tes  the holdinq i n  Coleman v. Tennessee 
a s  an accepted principle of international law. But cf., I n  r e  S.S. 



Member Bhlbrecht ( ~ o l l a n d  1947), Annual Digest, 1947, Case No. 92 (dis- 
tinguishing crimes committed i n  a non-official capacity) . It s ta tes ,  
however, t ha t 'mi l i t a ry  and c iv i l i an  personnel of the occupying forces  
can be made subject t o  the loca l  law and t o  the jurisdiction of the 
loca l  courts by the express direction of a competent of f icer  of the  
occupation forces,  There would appear t o  be a serious question whether 
t h i s  l a t t e r  statement i s  wholly accurate, or a t  l e a s t  whether it should 
be taken l i t e r a l l y ,  With respect t o  the subjection of United Sta tes  
mil i tary and c iv i l i an  personnel of the occupation forces t o  the loca l  la, 
has not tha t  r e su l t  been accomplished simply by expressly continuing the 
loca l  law i n  effect?  See Madsen v. Kinsella, page l8 ,  suwrq. United 
S t  t e s  v. Schultz, 4 CMR 104, 115 (1952). Cf., Belgian State  v. Botte 
'*um i 9 5 3 ) , n t 1 1  Law Rep., 1953, 634. With respect t o  the subjection 
of United S ta t e s  mil i tary and c iv i l i an  personnel of the occupation forces 
t o  the jurisdiction of the loca l  criminal courts, some doubt has been 
expressed a s  t o  the "pro r i e tyn  of such a practice. United S t  t e s  v. 
S t 4 CMR 104, 112 f1952) v, Covert,--87, 354 U,S. 1 1957). 

A by-product of the decision i n  C_oleman v. Tennessee was the here- 
tofore troublesome d ic t a  i n  the court 's  opinion t h a t  a foreign army 
permitted t o  be stationed i n  a f r iendly country, by permission of i t s  
government o r  sovereign, i s  exempt from the c i v i l  and criminal juris- 
dict ion of the place. See t h a t  diutq s tated a s  a ru le  a t  par. 12, MCM 
1951 and i n  United Sta tes  v. Siniaar 20 CMR 46, 53 (1955)). The recent 
decision of the United States  Supreme Court i n  Wilson v. J i ra rd ,  354 
U. S. 524 (1957), leaves no doubt tha t  dfctq was an unwarranted exten- 
sion of Chief Jus t ice  Marshall's opinion i n  The Schooner Exchange v. 
McFaddon, 7 Cranch 116 !1812) . 

DOW v. JOHNSON 
100 U.S. 158 

Facts-: New Orleans was occupied by Union forces  early i n  the Civil  
War. The Union mil i tary commander issued a proclamation limiting the 
exercise of criminal jur isdict ion by the loca l  Louisiana courts. That 
proclamation was completely s i l e n t  with r e s  ect  t o  the exercise of 
c i v i l  jurisdiction, however, Subsequently P1863) Johnson, a c i t i zen  of 
New Orleans, sued General Dow, the Union commander of Forts  Jackson and 
St.  Philip, f o r  damages resul t ing from the taking by troops under 
General Dow's cornmand of cer ta in  personal property from his (~ohnson's) 
plantation. Sui t  was f i l e d  i n  a local  Louisiana c i v i l  court. The 
pe t i t ion  alleged tha t  the property taken had not been necessary f o r  
the  prosecution of the war or  the maintenance of the army of occupation. 



Service was had upon General Dow personally, but he chose not t o  appear. 
A s  a consequence, a default  judgment was entered against h im.  Johnson 
then attempted t o  sue on tha t  judgment i n  a federal  court f o r  the s t a t e  
of Maine (apparently where he was able t o  locate  General ow). Johnson 
was successful i n  the  lower courts. The case came before the Supreme 
Court on a writ of error. 

-Issue: Do the c i v i l  courts of an occupied t e r r i t o r y  have jurisdic- 
t ion  t o  enter tain a suit, and enter a judgment against, an of f icer  of 
the  occupying force f o r  a c t s  ordered by him i n  his mili tary character? 

Owinion: No. From the very nature of war, the tribunals of the 
enemy must be without jur isdict ion t o  s i t  i n  judgment upon the mil i tary 
conduct of the of f icers  and soldiers  of the invading army. The l a t t e r  
are  responsible f o r  t h e i r  conduct only t o  t h e i r  own government and the 
t r ibunals  by which those laws are  administered. 

It i s  s ignif icant  tha t  the  r e su l t  i n  t h i s  case was reached independ- 
ent of a consideration whether the act  complained of was done "in the 
performance of o f f i c i a l  duty," a s  tha t  expression enjoys popular use 
today. 

Suppose the  s i t u s  of General Dow's action was not occupied t e r r i -  
tory but was fr iendly t e r r i t o r y  subject t o  a c i v i l  a f f a i r s  administration. 
Would the same re su l t  obtain? See, paragraphs 9 ( i )  and 13, Directiveq 
and kreements on Civil  Affairs I n  France, pagelo ,  suura. 

The other side of the Dew v. Johnson coin discloses tha t  there i s  
then no loca l  forum before which occupation personnel may come a s  
p l a i n t i f f s  t o  secure c i v i l  redress from the inhabitants with whom they 
have entered in to  business transactions i n  an individual capacity. 
Such a s i tua t ion  existed i n  Okinawa, f o r  example, u n t i l  the promulgation 
of Executive Order 10713, June 5, 1957 (D.A. B u l l .  No. 3, 10 June 1957), 
which opened the c i v i l  courts of the Government of the Ryukyu Islands 
t o  s u i t s  by and against mil i tary and c iv i l ian  personnel of the U.S. 
forces (see sec .10(b)(2)) .  



e ,  & l a r r i a ~ e sand b i r th s  i n  occuaied t e r r i t o ry .  

A ch i ld  born i n  occupied t e r r i t o ry ,  Norway during World War I1 
fo r  example, of Norwegian parents would be of what nat ional i ty?  Nor
wegian? German? 

If a ch i ld  was born, i n  occupied Norway, of a marriage between 
a Norwegian woman and a German soldier,  would it have a dual nat ional i ty?  

An American soldier  stationed i n  occupied enemy t e r r i t o r y  desires  
t o  marry a l o c a l  g i r l .  A s m i n g  there i s  no reason why he should not, 
by whom would you advise him t o  have the ceremony performed? An Army 
chaplain? A l o c a l  clergyman? 

Would your advice be the same i f  the so ld ie r ' s  f iance was an 
Army nurse? 

A s  t o  b i r ths ,  see McNair, Legal Effects of War 333-335 (3d Ed, 
1948). Von Glahn, The Occu~at ion of Enemy Ter r i to rg  60 (1957). Wona 
M n On v. The Commonwealth ( ~ u s t r a l i a  1952), I n t  '1 Law Rep., Case No. 58i"chi ld  born i n  German Guinea during Australian occupation of 1914). 

A s  t o  marriages, see McNair, &J, 335, 336. Holdowanski v. 
Holdowanski (~t.B r i t ,  1956) 3 W.L.R. 935 (pol i sh  army chaplain per- 
formed ceremony i n  I t a l y  during World W a r  I1 between a Polish soldier  
and a Polish g i r l ) .  Kochanski v. KO h nsk ( ~ t. B r i t .  1957) 3 W.L.R. 
619 (marriage i n  Polish DP camp i n  -3 Belgian S ta t e  e tc .  Germany . 2 v. 
( ~ e l ~ i u m1949), Annual Digest, 1949, Case No. 170 (~erman mi l i ta ry  
o f f i c i a l  performed ceremony between German o f f i ce r  and Belgian woman 
i n  occupied ~ e l ~ i u m ) .  De Alwis v. De Alwis ( ~ a l a y a  1947), Annual 
Digest, 1948, Case No. m p a n e s e  appointed o f f i c i a l  performed 
ceremony between tw residents  of the  Japanese occupied Malayan s t a t e  
of ~ e l a n ~ o r . )  , 



PART VI 

THE MILIT BRS GOVERNOR: LEGISLATIVE: AUTHOUTY : COUBTS 

1. The Military Governor. The President's a l t e r  eao. 

a. -Madsen v. Kinsella and Note, page18, J U D ~ ~ .  

OCHOA v. KERNANDEZ 
230 U,.S. 139 (1913) 

Facts: During the Spanish-American war, the United Sta tes  mil i tary 
governor f o r  Porto Rico promulgated a lljudicial ordern which amended 
the c i v i l  law then i n  force so a s  t o  reduce from twenty years t o  s i x  
years the period during which adverse possession must continue i n  order 
t o  convert an entry of possession in to  a record of ownership upon the  
public records. This order was s tated t o  have retroactive effect .  
The p la in t i f f s ,  minors a t  the  time of the "order," claimed cer tain 
land through inheritance. The defendant, a good f a i t h  purchaser from 
a fraudulent vendor, claimed over .six years adverse possession. 

-Issue: Was the "judicial  orderu valid? 

Opinion: No. President McKinley's order t o  the  Secretary of War 
stated: '@The inhabitants so long a s  they perform t h e i r  dut ies  a re  
en t i t l ed  t o  security i n  t h e i r  persons and property * * *. Private 
property * * * i s  t o  be respected.It [see page45, supra.] Accordingly, 
the mil i tary governor had exceeded the authority granted him by the 
President a s  Commaride?-in-Chief. 

Is the authority of a successor mili tary governor also l imited by 
the terms of a proclamation issued by his predecessor? See, Planters  
Bank v. Union Bank, page 33, puma. 



There i s  interest ing d ic t a  i n  the Ochoq case t o  the e f fec t  t ha t  the 
"Judicial  Ordertt amounted t o  an unconstitutional deprivation of property 
without due process of law. Does the Constitution follow the f l a  ? 
Consider, - v. , 127 F. Supp. 601 ( ~ t .  C1.  19557, 
reaffirmed, 161 F. C l .  1958), page 88, Jnfra. 

2. Occurxition laws. c i v i l  and crimina&. 

a. Read: Pars. 363, 365, 369, 370, 271, FM 27-10. 

Under Lower Saxony law, a member of the leg is la ture  could not be 
t r i e d  i n  a criminr-1 court without the consent of the  House of Lords. 
May a Br i t i sh  mil i tary occupation t r ibunal  t r y  a member of the Lower 
Sacony leg is la ture  f o r  an act  i n  violation of an occupation ordinance, 
without the consent of the House of Lords? See, Landwehr v. Director 
of Prosecutions ( ~ r i t  .Control Corn, 1950), I n t  '1 Law Rep., 1950, Case 
No. 132. 

Prior t o  the Peace Treaty with Japan, were United Sta tes  mil i tary 
authori t ies  i n  Okinawa f r e e  t o  a l t e r  Ryukuan t o r t  law? See, Coble v. 
United States ,  191 F.2d 604 (9th C i r .  1951), cer t .  den., 342 U.S. 913 
(1952). The key here i s  the l imiting phrase "unless absolutely prevented" 
of Article 43, HR (par. 363, supra). What f a c t s  or  circumstances would 
operate absolutely t o  prevent the occupant from respecting the loca l  laws? 
Refusal of loca l  o f f i c i a l s  t o  cooperate? Military operations? Security 
considerations? Ideological confl ic ts?  Were the Allied Powers "abso- 
lu t e ly  prevented" from respecting Nazi laws and ins t i tu t ions?  See, para- 
graph I, General Eisenhower's Proclamation No. 1, pagee 31-32, 9uar4. 
I f  the continuation i n  force of cer ta in  loca l  laws would in ter fere  with 
the accomplishment of the objects fo r  which the war was inaugurated, 
would the occupant be "absolutely prevented" from respecting them? See, 
Sutherland, Constitutional Powers and World Affairs (1919) 80. Stone, 
Legal Controls of Internatio- (1954) 698, 699. 

A s  a pract ical  matter, who i s  there t o  question the lega l i ty ,  the 
propriety, the fairness  of the occupant's legis lat ion? O f  course, when 
the absent sovereign returns invocation of a doctrine somewhat loosely 
referred t o  a s  jus ~ost l imini i -- the r ight  under which persons and things 
taken by the enemy i n  war are  restored t o  t h e i r  former s t a t e  on the  coming 



again into ower of the nation t o  which they belonged allan an tine's Law 
Dictionary P 2d ed. 1948)-will operate t o  litmus t e s t  the va l id i ty  of 
the occupant's acts.  

I f  measures taken by the mili tary occupant a re  given ex t ra t e r r i to r i a l  
effect  (disputatious question i n  i t s e l f ;  see, Schwenk, Legislative Power 
of the Military Occu ant Under Article 43, Hague Regulations, 54 Yale 
Law J. 393 (1944-45) P, then th i rd  countries may have occasion t o  pass 
upon the va l id i ty  of the occupant's legis lat ion.  I n  Callwood v. Virain 
Islands National Bank, 1 2 3  F. Supp. 379 (D.v .~  . 1954) and Kent Jewelry CQ. 
v. Kiefer, 119 N.Y .S. 2d 242 (1952), the  courts refused t o  recognize a s  
valid transactions entered in to  i n  occupied t e r r i t o r y  i n  violation of a 
mili tary government ordinance, 

3. Public o f f i c i a l s .  judges. and loca l  courts. 

a. The immediate object i n  war i s  t o  force the enemy t o  surrender. 
But a f t e r  surrender what? There are  three l ega l  poss ib i l i t ies ;  (1) dis- 
possess the loca l  government altogether and administer the country by 
a mili tary government; (2) dispossess the hos t i le  regime and se t  up a 
new regime of indigenous o f f i c i a l s  will ing and anxious t o  collaborate, 
and (3 )  permit the exis t ing regime t o  continue t o  function under super- 
vision. A t  one time or  another during World War 11 each of these three 
poss ib i l i t i e s  was implemented. 

-NOTE 

Is there a limit to the extent t o  which the second mentioned possi- 
b i l i t y  may be implemented? May a successful bell igerent transform a 
monarchy i n t o  a democratic s t a t e?  A f r e e  enterprise societ  i n to  a 
communistic society? Do Article 43, HR (par. 363, FM 27-107, and Article 
64, GC (par. 369, FM 27-10) mark the l imi t?  Are the  HR and GC applicable 
i n  the case of an unconditional surrender? See, Dalldorf and Others v. 
The Director of Prosecutions ( ~ r i t  .Control Comm. 1949), Annual Digest, 
1949, Case No. 435. Stone, Leeal Controls of International Conflict, 698, 
721 (1954) . Von Glahn, -tion of Enemv T e r r i t m  273-290 (1957) . 

b. Read: Pars. 422, 423, and 424, FM 27-10. 



-NOTE: 
 
Do you in terpre t  Article 54, GC (par. 422, above) t o  mean tha t  the 

occupant may not compel loca l  public o f f i c i a l s  and judges t o  continue i n  
office if mil i tary necessity requires i t ?  May the occupying power re
move judges from t h e i r  posts? Do you consider the provisions of para- 
graph 423, above, t o  be i n  derogation of Article 45, HR (par. 359, 
F'M 27-10)? See, Art ic le  V, Supreme Commander's Area of Control, Law 
No. 2, page 58, infrq. 

c • ALVAREZ Y e  SANCHEZ V. UNITED STATES 
216 U.S. 167 (1910) 

Facts: Prior t o  the Sywnish-American war, the p l a in t i f f  had pur- 
chased, i n  perpetuity, the o f f i ce  known a s  nSolici tor  of the  Courts of 
the F i r s t  Instance of the  cap i t a l  of Porto Iiico," and had received a 
patent t o  tha t  of f ice  from the King of Spain. Under Spanish law such a 
transaction was authorized and was customary; the purchaser acquiring a 
property r igh t  i n  the office which was transferable i n  perpetuity. The 
p la in t i f f  held the of f ice  u n t i l  it was absolished by a decree of the 
United S ta t e s  mil i tary governor of Porto Mco on April 30 1900. On 
12  A ril  1900, Congress passed ( t o  take effect  1M a y  BOO!,the Foraker 
Act i' 31 Sta t .  77, 79), section 8 of which provided a s  follows: 

"That the laws and ordinances of Porto Rico now i n  force sha l l  con- 
t inue i n  ful l  force and effect ,  except a s  a l tered,  amended or  
modified hereinafter,  or a s  altered, or  modified by mili tary orders 
and decrees i n  force when t h i s  act  sha l l  take effect ,  and so far 
a s  the same a re  not inconsistent or  i n  conf l ic t  with the s tatutory 
laws of the United States  not local ly  inapplicable, or the pro- 
visions hereof, u n t i l  altered, amended, or repealed by the legis-  
l a t i v e  authority hereinafter provided f o r  Porto Rico, or by a c t  of 
Congress of the United Sta tesOtf  

P la in t i f f  f i l e d  this action to  recover $50,000, the value of the of f ice  
he had held, alleging tha t  the effect  of section 8 of the Foraker Act 
was t o  confiscate h is  property without compensation i n  violation of the 
Treaty of Peace between the United Sta tes  and Spain, December 1898. That 
Treaty provided pertinently: "Spain cedes t o  the United Sta tes  the 
island of Porto Rico * * *" Article 7. "* * * And it i s  hereby declared 
tha t  the * * * cession * * * cannot i n  any respect impair the  property or  
r ights  which by law belong t o  the peaceful possession * * * of private 
individuals * * *." Article 8. 

-Issue: Does the Foraker Act operate t o  deprive the  p la in t i f f  of a 
property r igh t  secured t o  him under the Peace Treaty? 



O~inion:  No. The provisions of the Peace Treaty were not intended 
t o  re fer  t o  such public or quasi-public s ta t ions a s  the p la in t i f f ' s .  
It i s  inconceivable tha t  the United States  intended t o  r e s t r i c t  i t s  
sovereign authority so tha t  it could not, consistently with the Treaty, 
abolish a system tha t  was en t i re ly  foreign t o  the conceptions of the 
American people, and inconsistent with the s p i r i t  of our ins t i tu t ions .  

Is the r e su l t  i n  t h i s  case reconcilable today with Article 54, GC 
( p r .  422, FM 27-10)? See, Article 6, GC (par. 361, FM 27-10). 

d. Read: Pars. 372 and 373, FM 27-10. 

-NOTE 

With respect t o  Article 23(h), HR (par. 372, FN 27-10), the Br i t i sh  
Court of Appeal i n  Porter v. Freudenberg (1915), said tha t  t ha t  a r t i c l e  
ti * * * i s  t o  be read, i n  our judgment, a s  forbidding any declaration by 
the mil i tary commander of a bell igerent force i n  the occupation of the 
enemy's t e r r i t o r y  which w i l l  prevent the inhabitants of that t e r r i t o r y  
from using t h e i r  courts of law i n  order t o  asser t  or  t o  protect t h e i r  
c i v i l  r ightsn  (quoted i n  ??IHackworth, Digest of International Law 364) . 
Do you agree with t h i s  narrow interpretation, or  do you f e e l  tha t  the 
Article operates t o  the benefit  of enemy a l iens  s i tuated within the  
t e r r i t o r y  of a bell igerent a s  well? How have the draf te rs  of FM 27-10 
interpreted i t ?  

Does Article 23(h), HR, mean tha t  the inhabitants of the  occupied 
t e r r i to ry  may sue the occupant and h is  forces i n  loca l  courts? See, 
Coleman v. Tennessee and L w  v. Johnson, p, 49, m. If not direct ly ,  
may they do so indirect ly  by l i t i g a t i o n  which r a i ses  i n  issue the  val idi ty  
of the occupant's acts.  I n  other words, does a loca l  court otherwise 
having jur isdict ion over the  part ies ,  have the r ight  t o  ru le  upon the 
va l id i ty  of the  a c t s  of the  occupant? See, par. 12c, Article V I I ,  Law 
No. 2, page 59,infra. See, Morgenstern, Validitv of the Acts of the 
B e l l i ~ e r e n t  Occu~ant, 28 B r i t .  Y.B. I n t ' l  L. 297 (1951). 



e. Law No. 2. 

MILITARY 

SUP- COMMANDER'S AREA OF CONTROL 

LAW No. 2 

GERMAN COIJTU'S 

It i s  hereby ordered: 

Temporary Suspension of Ordinary and Administrative 
 
C o u r t s  
  

I. The following German Courts and Tribunals a re  hereby suspended 
and deprived of authority i n  the occupied t e r r i t o r y  u n t i l  authorized t o  
re-open: 

a. The Oberlandesgerichte, and a l l  courts over which said court8 
exercise appellate o r  supervisory jurisdiction; 

b. A l l  subordinate c o d t s  over which the  Reichsverwaltungs- 
gericht exercises appellate or  supervisory jurisdiction; 

c. A l l  other courts not dissolved under Article 11. 

2. The Reichsgericht and the Reichsverwaltungsgericht have u n t i l  
fur ther  notice no authority over any court or  otherwise i n  the occupied 
te r r i tory .  

3. Every decision, judgment, writ, order or  direction issued by 
any such court or  t r ibunal  a f t e r  the effect ive date of tbis law and dur- 
ing the  period of suspension shal l ,  within the  occupied te r r i tory ,  be 
nul l  and void. 

ARTICLE I1 

Dissolution of Special and Party Courts and Tribunals 

4. The jur isdict ion and authority of the following courts and tri
bunals i n  the  occupied t e r r i t o r y  a re  hereby abolished: 

a.  The volksgericht shof ; 
b. The Sondergerichte; 
c .  A l l  courts and t r ibunals  of the  NSDAP and of i t s  organiza

t ions,  formations and connected associations. 



Authority f o r  Re-opening Ordinary Civi l  and C r i m i n a l  Courts 

5. Each Oberlandesgericht, Landgericht, and Amtsgericht within the 
occupied t e r r i t o r y  shall re-open and resume i t s  usual functions only 
when and t o  the extent specified i n  written directions of Military Gov- 
ernment. 

Qual i f icat ions of Judges, Prosecutors, Notaries 
and Lawyers 

8. No person sha l l  be qual i f ied t o  act  a s  judge, prosecutor, 
notary, or lawyer, u n t i l  he s h a l l  have taken an oath i n  the following 
f om: 

nI swear by Almighty God tha t  I w i l l  a t  a l l  times apply and ad- 
minister the law without f ea r  or  favour and with just ice  and equity t o  
a l l  persons of whatever creed, race, colour or  po l i t i ca l  opinion they 
may be, t h a t  I w i l l  obey the laws of Germany and a l l  enactments of the 
Military Government i n  s p i r i t  a s  well as  i n  l e t t e r ,  and w i l l  constantly 
endeavour t o  establ ish equal just ice  under the  l a w  f o r  a l l  persons. So 
help me God." 

Every person who takes the  foregoing oath i s  no longer bound by 
the obligations of any oath of of f ice  previously subscribed by him. 

9. No person shall ac t  a s  judge, prosecutor, notary, or  lawyer 
without the consent of Military Government. 

Limitations on Jurisdict ion 

10. Except when expressly authorized by Military Government, no 
German Court within the occupied t e r r i to ry  sha l l  asser t  or  exercise juris
diction i n  the following classes  of cases: 

a. Cases involving the  Navy, Army, or  Air Forces of any of 
the United Nations or any persons serving with or accompanying 
any thereof; 



b. Cases against any of the United Nations or any national of 
the United Nations; 

c. Cases ar is ing under any German law suspended o r  abrogated 
by Military Government; 

d. Cases involving offences against any order of the Allied 
Forces, o r  any enactment of Military Government, or involving 
the construction or  val idi ty  of any such order or  enactment; 

e. Any case over which jurisdiction has been assumed by a 
Military Government Court; 

f .  Any case or  c l a s s  of cases transferred by Military Govern- 
ment t o  the exclusive jurisdiction of !filitary Government 
Courts. 
g. Cases involving claims f o r  money against the  German Govern- 
ment o r  any lega l  en t i ty  existing under public law. 

11. Any proceedings taken or  decision rendered a f t e r  the &it hereof 
by a German Court i n  any cases excluded from i t s  jur isdict ion sha l l  be 
nu l l  and void. 

AIlTICLE VII 

Powers of Military Government 

12. The following powers of control and supervision are  without 
prejudice t o  the  subsequent exercise of any additional o r  other powers, 
vested i n  the Military Government: 

a. To dismiss or  suspend any German judge, Staatsanwalt or 
other court o f f i c i a l ;  and t o  disbar from practice any notary 
o r  lawyer; 

b. To supervise the proceedings of any court, t o  attend the 
hearing of any case, whether i n  public o r  i n  camera, and t o  
have ful l  access t o  a l l  f i l e s  and records of the court and 
documents i n  the cases; 

c. To review administratively all decisions of German t r i a l  
and appellata courts and t o  nul l i fy ,  suspend, commute o r  
otherwise modify any finding, sentence or  judgment rendered 
by any such court; 

d. To t ransfer  t o  the jurisdiction of the  Military Government 
Courts any case or  c lasses  of cases; 



e. To control or  supervise the  administration, budgets and 
personnel of all German courts authorized t o  function. 

13. No sentence of death sha l l  be carried out without the consent 
of Military Government. 

14. No member of the Allied Forces nor any employee, of whatever 
nationality,  of the Military Government, sha l l  be required or  permitted 
t o  t e s t i f y  i n  any German court without the consent of the  Military Gov- 
ernment. 

Penalties 

16. Any person violating any of the provisions of t h i s  Law sha l l ,  
upon conviction by a Military Government Court,bs l i a b l e  t o  any lawful 
punishment, including death, a s  such court may determine. 

By Order of Military Government 



Par. 373, F'M 27-10, speaks of suspending l o c a l  courts. Where i s  t h e  
au thor i ty  t o  dissolve  l o c a l  courts ,  a s  was done i n  Ar t ic le  I1 of Law No. 2, 
supra? May he dissolve  both c i v i l  and criminal courts? Is there  a pro- 
v is ion of HR o r  GC pert inent? Consider, Art ic le  64, GC (par. 369, 
F'M 27-10), and Ar t ic le  66, GC (par .  436, M 27-10). 

4. Occupation courts .  

a .  His to r ica l  precedent (U.S . A * )  

HEBDQUARTERS OF THE: gRMY 
TB\IPICO, February 19, 1847 

GENELSBL ORDZRS 
No. 20 

1. It  may well be apprehended t h a t  many grave offenses not provided 
f o r  i n  t h e  a c t  of Congress "establishing ru l e s  and a r t i c l e s  f o r  t he  gov- 
ernment of t h e  armies of the  United state^,^ approved April 10, 1806, 
may be again committed--by, o r  upon, individuals  of those armies, i n  
Mexico, pending t h e  ex i s t ing  war between the  two Republics. Allusion i s  
here made t o  a t r o c i t i e s ,  any one of which, i f  committed within t h e  United 
S t a t e s  o r  t h e i r  organized t e r r i t o r i e s ,  would, of course, be t r i e d  and 
severely punished by the  ordinary o r  c i v i l  cour ts  of t h e  land. 

2. Assassination; murder; malicious stabbing o r  maiming; rape; 
malicious a s sau l t  and bat tery;  robbery; t h e f t ;  the  wanton desecration of 
churches, cemeteries o r  other re l ig ious  ed i f i c e s  and f i x tu r e s ,  and t h e  
destruction,  except by order of a superior o f f i c e r ,  of public or  p r iva te  
property a r e  such offenses. 

3. The good of t he  service ,  t h e  honor of t h e  United S t a t e s  and the  
i n t e r e s t s  of humanity, imperiously demand t h a t  every crime, enumerated 
above, should be severely punished. 

4. But t he  wri t ten  code, a s  above, commonly ca l l ed  the  ru l e s  and 
a r t i c l e s  of war, provides f o r  the  punishment of not one of those crimes, 
even when coani t ted  by individuals  of t h e  army upon the  persons o r  
property of o ther  individuals of t he  same, except i n  t he  very r e s t r i c t e d  
case i n  t he  9 th  of those a r t i c l e s ;  nor f o r  l i k e  outrages, committed by 
the  same individuals,  upon t he  persons o r  property of a hos t i l e  country, 
except very p a r t i a l l y ,  i n  t h e  51st, 52nd, and 55th a r t i c l e s ;  and t he  
same code i s  absolutely s i l e n t  a s  t o  a l l  i n j u r i e s  which may be i n f l i c t e d  
upon individuals  of t h e  army, or  t h e i r  property, agains t  the  laws of war, 
by individuals  of a h o s t i l e  country. 



5. It i s  evident tha t  the  99th a r t i c l e s ,  independent of any refer
ence t o  the r e s t r i c t ion  i n  the  87th, i s  wholly nugatory i n  reaching any 
one of those high crimes. 

6. For all the offences, therefore, enumerated i n  the second para- 
graph above, which may be committed abroad--in, by, or upon the army, a 
supplemental code i s  absolutely needed. 

7. That unwritten code i n  Martial Law, a s  an addition t o  the 
written mil i tary code, prescribed by Congress i n  the  ru les  and a r t i c l e s  
of war, and which unwritten code, a l l  armies, i n  host i le  countries, are  
forced t o  adopt-not only fo r  t h e i r  own safety, but fo r  the protection 
of the unoffending inhabitants and the i r  property, airnut the theatres  of 
military operations, against in jur ies  contrary t o  the  laws of war. 

8. From the same supreme necessity, martial law i s  hereby declared, 
a s  a supplemental code in,  and about, all camps, posts and hospitals 
may may be occupied by any par t  of the  forces of the  United States,  i n  
Mexico, and in,  and about all columns, ascourts, convoys, guards and 
detachments, of the said forces, while engaged i n  prosecuting the exist-  
ing war in,  and against the said republic. 

9. Accordingly, every crime, enumerated i n  paragraph No. 2, above, 
whether committed-1. Bg. any inhabitant of Mexico, sojourner or  trav- 
e l l e r  therein, upon the person or  property of any individual of the 
United States1 forces, retainer  or  follower of the same; 2. By any 
individual of the  said forces, retainer  or  follower of the same, upon 
the person or property of any inhabitant of Mexico, sojourner or  trav- 
e l l e r  therein, or  3. By any individual of the said forces, re ta iner  or 
follower of the same, upon the  person or property of any other individual 
of the said forces, retainer  o r  follower of the same-shall be duly t r i ed  
and punished under the  said supplemental code. 

10. For this purpose it i s  ordered, tha t  all offenders, i n  the matters 
aforesaid, shall be promptly seized and confined, and reported, f o r  
t r i a l ,  before Military Commissions to  be duly appointed a s  follows: 

11. Every mil i tary commission, under this order w i l l  be appointed, 
governed and l i d t e d ,  as prescribed by the 65th, 66th, 67th and 97th of 
the said rules  and a r t i c l e s  of w a r ,  and the proceedings of such commissions 
w i l l  be duly recorded, i n  writing, reviewed, revised, disapproved or 
approved, and the sentences executed--all, a s  i n  the  cases of the pro- 
ceedings and sentences of courts-martial; provided, that  no military 
commission shall t r y  any case c lear ly  cognizable by any court-martial and 
provided also tha t  no sentence of a military commission sha l l  be put i n  
execution against any individual, whatsoever, which may not be, accord
ing t o  the nature and degree of the offense, a s  established by evidence, 



i n  conformity with known punishments, i n  l i k e  cases, i n  some one of 
the States  of the United Sta tes  of America. 

12. This order w i l l  be road a t  the head of every company of the 
United States '  forces, serving i n  Mexico, or about t o  enter on tha t  
theatre  of war. 

By command of Major General Scott: 

(signed) H. L. SCOTT 
A.A.A.G 

-NOTE

Military commissions established under General Orders No. 20 had 
jur isdict ion over two categories of offenders; m i l i t m y  offenders not 
subject t o  t r ia l  under the then Articles of War, ar-d indigenous of
fenders under the laws of war. It i s  t h i s  l a t t e r  category with which 
we a re  here concerned. Promulgation of General Orders No. 20 marked 
the  beginning of mil i tary commissions. It i s  interest ing t o  learn tha t  
General Scott  submitted a d ra f t  of this order t o  the War Department 
pr ior  t o  his departure f o r  Mexico t o  rel ieve General Taylor. It was 
quickly returned t o  him as "too explosive f o r  safe  handlingon Birk
himer, Military Government and Martial Law 97 n. (1892). Non quod 
dictum est. sed auod factum es t .  i n  jure I n s - ~ i c i t u r .  

Note t h a t  the  jur isdict ion of mili tary cor.:nissions was limited t o  
the offenses specif ical ly  mentioned i n  the second paragraph of the' 
order. Unprivileged belligerents,  Mexican guerr i l las ,  were t r i ed  by a 
*Council of War," yet  another innovation of General Scott 's .  For fur
ther  h i s to r i ca l  information, see, Winthropfs Militarv Law and Precedents 
832-834 (2d ed. 1920). Madsen v, Kinsellq, page18, sum%. 

b. Establishment. 

(1) Read: Par. 436, FM 27-10. 



MILITARY GOVEIWMEXT4ERMBNP 

SUPREME COWDEZIS BREA OF CONTROL 

ORDINANCE NO. 2 

MILITARY GOVERNMENT 

It being necessary t o  establ ish Military Courts f o r  the  tr ial  of of
fences against the in t e res t s  of the Allied Forces, it i s  ordered: 

Kinds of Military Courts 

Military Government Courts i n  the occupied t e r r i t o r y  shall be: 
General Military Courts, 
Intermediate Military Courts, 
Sumtliary Military Courts. 

ARTICLE I1 

Jurisdict ion 

1. Military Government Courts shall have jur isdict ion over a l l  per- 
sons i n  the occupied t e r r i t o r y  except persons other than c iv i l ians  who 
are subject t o  mili tary,  naval or  a i r  force law and are  serving under the 
command of the Supreme Commander, Allied kpedi t ionary Force, or  any 
other Commander of any forces of the United Nations. 

2, 	 Military Government Courts sha l l  have jur isdict ion over: 

a. 	 A l l  offences against the laws and usages of war; 
b, 	 A l l  offences under any proclamation, law, ordinance, notice 

or order issued by or under the  authority of the Military 
Government or of the Allied Forces; 

c. 	 A l l  offences under the laws of the occupied t e r r i to ry  or of 
any part  thereof. 

Powers of Sentence 

3. 	  a. A General I t i l i t a ry  Court may impose any lawful sentence in- 
cluding death. 



b. 	 An Intermediate Mi.litary Court may impose any lawful sen%ence 
except death, or imprisonment i n  excess of ten years, or 
f ine  i n  excess of 2,500 pounds-($lO,OOO). 

c. 	 A Summary Military Court may impose any lawful sentence ex- 
cept death, or imprisonment i n  excess of one year, o r  f ine  
i n  excess of 250 pounds-($l, 000) . 

d m  	Within the limits of the powers given t o  the court, both a 
term of imprisonment and a f ine  may be imposed fo r  the same 
offence, and a fur ther  term of imprisonment within the powers 
of the court may be imposed i n  default  of payment of the fine.  

e. 	 I n  addition t o  or i n  l i e u  of sentence of fine; imprisonment 
or death (within i t s  powers), a Ni l i ta ry  Government Court 
may make. such orders with respect t o  the person of the ac- 
cused and the property, premises or business involved i n  the 
offence as  are  appropriate and authorized by the ru les  of 
Military Government Courts; and sha l l  have power t o  impound 
money or other objects, t o  grant b a i l  and accept and f o r f e i t  
securi ty  therefor, t o  order a r res t ,  t o  compel the attendance 
and order the detention of witnesses, to administer oaths, 
t o  punish f o r  contempt, and such other powers a s  may be 
necessary and appropriate fo r  the due administration of 
justice.  

f .  	  Where an offence i s  charged under the  laws of the  occupied 
t e r r i t o r y  or  any part  thereof, the punishment whidmay be 
imposed sha l l  not be l imited t o  the punishment provided by 
such laws. 

ARTICLE IV 

Composition of Courts 

4. A l l  members of the Military Government Courts sha l l  be of f icers  
of the Allied Forces. 

5 .  General Military Courts sha l l  consist  of not l e s s  than three 
members. Intermediate and Summary Military Courts sha l l  consist of one 
or  more members. 

6. Advisers t o  s i t  with any court may be appointed e i ther  by the 
court i t s e l f  or  by an authority empowered t o  appoint such c l a s s  of court. 
They sha l l  give the court such advice and assistance a s  it may require 
but sha l l  have no vote. 

7. Clerks, interpreters ,  and other persons necessary f o r  the con
duct of proceedings, may be appointed by the court. 



8. Every accused before a Mil i tary  Government Court s h a l l  be en
t i t l e d  :-' 

a. 	 To have i n  advance of t r i a l  a copy of t he  charges upon which 
he i s  t o  be trLed. 

b. 	 To be present a t  h i s  t r i a l ,  t o  give evidence and t o  examine 
o r  cross-examine any witness; but t he  court may proceed i n  
t he  absence of t h e  accused i f  the  accused has applied f o r  
and been granted permission t o  be absent, o r  i f  t he  accused 
i s  believed t o  be a fug i t i ve  from jus t i ce .  

c .  	  To consult a lawyer before t r i a l  and t o  conduct h i s  own de- 
fence o r  t o  be represented a t  t h e  t r i a l  by a lawyer of h i s  
own choice, subject  t o  the  r i gh t  of t he  court  t o  debar any 
person from appearing before the court .  

d. 	 I n  any case i n  which a sentence of death may be imposed, t o  
be represented by an o f f i c e r  of the  Allied Forces, i f  he i s  
not otherwise represented. 

e .  	  To bring with him t o  h i s  t r i a l  such material  witnesses i n  
his defence a s  he may wish, o r  t o  have them summoned by 
t h e  court  a t  his request, if  practicable.  

f .  	 To apply t o  the  cour t  f o r  an adjournment where necessary t o  
ensble h i m  t o  prepare his defence. 

g. 	  To have the  proceedings t rans la ted ,  when he i s  otherwise 
unable t o  understand t he  language i n  which they a r e  conducted. 

h. 	 I n  the  event of conviction, within a time f ixed by t he  Rules 
of Mil i tary  Government Courts, t o  f i l e  a pe t i t i on  s e t t i n g  
fo r th  grounds why the  f indings and sentence should be s e t  
as ide  o r  modified. 

By Order of Ydli tary Government 

-NOTfi 

Current CB/P~G doctrine prescribes mi l i t a ry  government cour ts  of t he  
type and ju r i sd ic t ion  a s  those created by Ordinance No. 2, above. See, 
par. 32, Fivi 27-5, October 1947. 



The ac t  of a United S ta tes  mil i tary governor i n  establishing a 
mi l i t a ry  government court (mil i tary commission) i s  resumed t o  be t h a t  
of the  President. Pennvwit v. Eaton, 1 5  Wall. 382 f 1872). Fiechanics 
and Traders Bank v. Union Bank, 22 Wall. 276 (1874). Madsen v. Kinsellq, 
page 18, m, See a l s ~ ,Article 21, UCPIJ; note MCPI 1951, p. 420. 

c . Jur isdict ion.  

Madsen v. Kinsella, pagel8, JRID~Q, 

-NOTE 
It should be noted t h a t  the opinion of the  Supreme Court i n  the  

recent case of Reid v. Covert, 354 U.S. 1 (1957), wherein it was held 
tha t  Art ic le  2('= UCMJ, cannot const i tut ional ly  be applied t o  authorize 
court-martial t r i a l s  f o r  c a p i t a l  offenses of servicemen's c i v i l i a n  de- 
pendents overseas i n  time of peace, does not v i t i a t e  the holding i n  
Madsen v. Kin e l l a  i n  the l e a s t .  I n  Reid v. Covert, the  court by way of 
a footnote *63 stated: "Madsen v. Kinsellq, 343 U.S. 341, i s  not con
t r o l l i n g  here. It concerned t r i a l s  i n  enemy t e r r i t o r y  which had been 
conquered and held by force of arms and which was being governed a t  t he  
time by our military forces. I n  such areas, the  army commander can es- 
t ab l i sh  mi l i t a ry  o r  c iv i l i an  commissions a s  an arm of the  occupation 
t o  trv everyone i n  the occuufed area. whether they a re  connected with the 
arm or  notO1' (Emphasis supplied.) Everyone? See, paragraph 13, 
FM 27-10, Not dissuaded by footnote 63, Mrs. Madsen sought habeas 
corpus upon the  authority of Reid v. Covert, It was denied. Kadsen v. 
Overholser, 251 F.2d 387 (D.c. C i r ,  1958), ce r t .  den., 26 L.W. 3277, 
April 1, 1958. For evidence of recent advocacy t h a t  Madsen v. Kinsellq 
supports the  jur isdict ion of a general court-martial t o  t r y  a c i v i l i a n  
employee of t h e  Department of the  Asmy i n  Berlin, Germany, see, United 
S ta t e s  v. Wilson, U.S.C.M.A. (NO, 9638), 28 March 1958. 

(2) A s  t o  offenses. 

-Read: Pars. 369, 436, and 440, FM 27-10. 



-NOTE 
 
Generalizing, i s  it correct t o  say tha t  indigenous criminal courts 

have jurisdiction over offenses committed by inhabitants against l oca l  
law, whereas mil i tary occupation courts have jur isdict ion over offenses 
committed by inhabitants against occupation decrees? 

Is the jurisdiction of a mil i tary commission limited by t e r r i t o r i a l  
considerations? See, par. 13, FM 27-10. Note, Jur isdict ion Over Extra;
t e r r i t o r i a l  Crimes, 41 Cornell Law $ 276 (1465-56). 

d. Composition. 

-Read: Par. 436, FM 27-10. 

-NOTE 

What does the term vnon-political mil i tary court"mean? Does it 
mean tha t  t he  American practice during World War I1 of appointing c iv i l i an  
attorneys and judges t o  the  courts during the l a t t e r  stages of the  
occupation i s  now i l l ega l?  See, Madsen v. Kinsellq, suDrq. Par. 32, 
FM 27-5. 

Does it mean t h a t  a t ransfer  of the occupation courts t o  the 
supervision of the Secretary of S ta te  as  was done i n  Germany (see, 
Madsen v. inse el la) , is now i l l ega l?  

Does it forbid the  appointment of a court of mixed composition, u., 
occu ation personnel and indigenous personnel? See, r e  Condarelli ( ~ t a l y  
1952y, I n t  '1 Law Rep., 1952, Case No. 133 ( ~ r i t i s h  occupation court i n  
Ethiopia composed of one Br i t i sh  judge and two I t a l i a n  judges). 

e. Procedure. 



(1) 	 PUBLIC PROSECTICOR v. LATZA AND OTHERS 
(Norway 1948), I n t  '1 Law Rep., 1950, Case NO. 147 

Facts: The accused were charged with a war crime i n  tha t  they a s  
members of a German occupation court had sentenced members of the Nor- 
wegian resistance movement t o  death for  the offense of f a i l ing  t o  give 
information t o  the German authori t ies  on ac t s  of sabotage committed by 
Norwegian ci t izens.  It was also contended tha t  the  accused were gui l ty  
of a war crime i n  tha t  they had conducted the tri'als without an observance 
of the minimum standards required for  a f a i r  trial. The accused were 
acquitted at the trial court and the Public Prosecutor appealed. 

Issue: Did the.accused commit war crimes? 

-Held: A s  t o  the f i r s t  charge, the Court held tha t  the accused did 
not act  i n  violation of international law. A s  t o  the second charge, the 
court said: has been contended tha t  the proceedings before the 
German court were not genuine proceedings, mainly on the  ground tha t  
evidence was adduced by means of reports from unnamed persons, such 
reports being read a t  the t r i a l  by the prosecutor, and also on the  ground 
tha t  the accused had not previously been acquainted with a l l  the evidence. 
The proceedings before the 'court-martial' are  open t o  severe crit icism, 
more part icular ly having regard t o  the f ac t  tha t  there was no written 
indictment, t ha t  no counsel appeared f o r  the defence, tha t  all the  
evidence was circumstantial (and hearsay), that t he  proceedings were 
vexy short and summary, and tha t  confirmation of verdict and sentence 
by higher mil i tary authority seemed t o  have been secured before the 
trial i n  a manner which provided no guarantees f o r  the persons on 
t r i a l .  The f a c t  tha t  the  Germans desired t o  dispose of the cases 
before them a s  speedily a s  possible does not suff ice t o  jus t i fy  these 
shortcomings. . . . I cannot, however, a t tach decisive importance t o  
these matterson 

NOTE
-

Are judges ent i t led  t o  a rather  special consideration a t  the post- 

liminiwn? 

(2) Read: Pars. 437, 441, 442, 4 4 ,  and 248, FM 27-10. 



There sha l l  be no ex- os t  f c to criminal legis lat ion.  Article 67, 
GC (par. 437, FM 27-10-hom are  the provisions of Article 67 
directed? Is t h i s  unusual? 

Would the r e su l t  i n  the Latzq case be d i f fe rent  i f  t r i e d  today? 
See, Art ic le  71, GC (par. 441, FM 27-10) and Article 72, GC (par. 442, 
F'M 27-10). 

(3) "Subject t o  any applicable ru l e  of international law or 
t o  any regulations prescribed by the President or  by any other competent 
authority, these t r ibunals  w i l l  be guided by the  applicable principles 
of law and ru les  of procedure and evidence prescribed f o r  courts-martialf1 
(par. 2, MCM, 1951). 

flMilitary government t r ibunals  are  not governed by the provisions of 
the Manual f o r  Courts-martial nor by the l imitat ions imposed on courts- 
martial by Articles of War. Experience has demonstrated tha t  i n  ad- 
ministering just ice i n  an occupied area, it  i s  desirable t o  follow forms 
of judicial  procedure which a re  generally similar t o  the forms of pro- 
cedure t o  which the  people a re  accustomed. Thus, i n  hbope, the ru les  
governing procedure i n  mil i tary government courts incorporated features  
of continental practiceN ( p r .  32c, FM 27-5, October 1947). 

Are these two paragraphs hopelessly i n  conf l ic t?  From the occupant's 
standpoint, would it be be t te r  t o  use h is  own judicial  procedure than 
t o  adopt tha t  of the occupied te r r i tory?  From a postliminium standpoint, 
would judgments of occupation courts entered without compliance with 
loca l  law and procedure be considered valid? Consider, Article 43, HR 
(par. 363, FM 27-10) . 

Should the prosecutor before mili tary government courts have the 
r ight  t o  appeal acqui t ta ls?  



f .  Punishments. 

(1) Read: Pars. 438, 439, 445, and 448, F'M 27-10, 

NOTE 

With respect t o  the second paragraph of Ar t i c l e  68, GC (par. 438, 
FM 27-10), what does the term nmil i tary in s t a l l a t i onn  include? Would it 
include a house occupied by an o f f i ce r  of the  occupation forces? Would 
it include a public building shared by a C A ~ Gdetachment and the loca l  
au thor i t i es?  Would it include the  c i t y  water works if guarded by an 
occupation soldier?  

With respect t o  the  t h i r d  paragraph of Article 68, GC, does it mean 
t h a t  a s t a t e  may abolish c a p i t a l  punishment on the eve of occupation and 
thus thwart i t s  enemy? Is t h i s  why the United S ta tes  made a reservation 
here? Similar reservations were made by Canada, Great Bri ta in ,  t he  
Netherlands, and New Zealand. 

Related t o  the matter of punishments i s  the  question of double 
jeopardy. No provision of the  GC spec i f ica l ly  mentions it. I s  it im
p l i c i t  within "general pr inciples  of law" ( ~ r t  . 67, GC; par. 437, 
FM 27-10) and/or n f a i r  and regular t r i a l u  (Art. 5, GC; par. 248, FM 27-10). 
Is  it wholly a question of l o c a l  law and the application of Art ic le  43, 
KR (par. 363, F?4 27-10)? O f  course, the double jeopardy s i tua t ion  with 
which we a re  here concerned involves the same accused i n  successive 
appearances before an occupation t r ibunal  t o  answer fo r  the  same offense. 
That a person may be punished both by an occupation court and by a l oca l  
court fo r  the same ac t  seems c l ea r  under pr inciples  of dual sovereignty. 
See, Double J e o ~ a r d ~  1954,Case (~erman Fed. Rep. 1954), In t  '1 Law Aep., 
480 (trial by a l l i e d  rnilitary government court i s  not bar t o  l a t e r  t r i a l  
by German court  f o r  same offense). 

g. Appeals. 

-Xead: Par. 436, F'N 27-10. 



-NOTE 
Is  the  occupant required t o  establ ish courts of appeal? See, Art ic le  

73, GC (par. 443, FN 27-10) . 
Is habeas corpus available t o  an enemy national convicted and sentenced 

t o  confinement by a .mi l i ta ry  commission of the United States? See, Johnson 
v. Eisentr , 339 U.S. 763 (1950); but see, Walker, Militw Lay 505 
(1954). &? international mil i tary comonission? See, Hirotq v. MacArthur 
338 U.S. 197 (1948) . 

h. Civi l  jurisdiction. 

Read: Pars. 369 and 436, FM 27-10. 

-NOTE 
Do these paragraphs have any relevance t o  the question whether a 

belligerent occupant may vest h i s  occupation courts with jur isdict ion 
over c i v i l  cases? Play he? Under what circumstances? Consider, 
Article 43, HR (par. 363, FM 27-10). See, The Grawshot, 9 wa1i. 129 
(1869). 



P m  VII 

PROPERTY AND PFXICUREMENT I N  OCCUPIED TERRlTORY 

1. Property generally. 

Read: Par. 393, F'M 27-10. 

NOTE-

The conventional n r l e s  of belligerent occupation dealing with p r o p  

er ty  seem t o  be an obstacle course of semantical barriers.  One must 
discriminate between seiz;e and and confis- and d e s t r a  and 
~ e a u e s t e r  and reauisi t ion and contribute and M; between private  
p r o ~ e r t y  and public uropertv, movables and Jmmovableg, of a a t a m  
~ h a r a c t e r  and of a non-military character, etc. The high degree of 
compartmentalization which re su l t s  d ic ta tes  a detailed consideration, 
compartment by compartment. 

2. The basic discrimination; public vs. private. 

Read: Pars. 394 and 405, FM 27-10. 

NOTE-

Conceding tha t  paragraph 394 supplies helpful c r i t e r i a ,  i s  not the 

predicate f o r  the  application of these c r i t e r i a  lacking? Is the predi- 
ca te  loca l  law or  the  national law of the occupant? If under Soviet 
law, fo r  example, collective farms were t o  be considered a s  private 
property, would such a determination be controlling, notwithstanding 
resor t  t o  the c r i t e r i a  of para raph 394 might produce a contrary con- 
clusion? Does Article 43, HR f par. 363, FM 27-10) supply the answer, 
or  i s  it another confl ict  of laws problem t o  be resolved under the law 
of the forum? 



3. 	 Public property. 
 

a. 	 Immovables. 
 

Read: Pars. 400,401,and 402, FM 27-10. 
 

Here a distinction seems to be made between immovables of a military 
 
character and immovables of a non-military character, What is the 
 
nature of the distinction? 
 

With respect to immovables of a non-military character, what is 
 
the usufructuary principle? Does it place the occupant in a position 
 
analogous to that of a life tenant at common law? 
 

May an occupant take over a state-owned prison and use it to con- 
fine his own soldiers? Would the usufructuary principle apply? 

May an occupant take over a state-owned park and establish a ReJi 
 
center there? Would the usufructuary principle apply? 
 

Play an occupant take over a state-owned university and establish a 
 
MCO academy there? Would there be any liability for rent or damages 
 
involved? Consider the implications of par. 405, FM 27-10. 
 

b.	 Movables. 
 

Read: Pars. 396, 403 (1st par.), and 404,FM 27-10, 
 

FRENCH STATE v. ESTABLPSS-S WNMOUSSMU 
(France 1948), Annual Digest, 1948, Case No. 197 

Facts: This was an appeal by the French State against a decision 
 
by the court of first instance of Blois to the effect that it could not 
 



recover twenty metal wine vats, the former property of the French army 
supply department, which had been seized by the  German occupation au
t h o r i t i e s  and had been sold by them t o  the defendant company. The lower 
court held t h a t  the seizure and disposition was i n  accordance with in- 
ternational law. On appeal, the French State  contended tha t  the wine 
vats  must be regarded a s  immovable property of which the occupant, 
according t o  Article 55, HR (par. 400, FM 27-10), was only the adminis- 
t r a t o r  and usufructuary. This argument was advanced by reference t o  
the  French concept of "immeuble par destinationIt which, apparently, i n  
cer tain circumstances jur idical ly  assimilates permanent fixbures t o  the  
immovable property with which they are  connected. The vats which were 
i n  dispute here had been permanent f ix tures  i n  an army storehouse. 

Issue: Were the German occupation author i t ies  authorized by the 
Hague Regulations t o  seize and s e l l  the vats? 

O~inion:  Yes. It* * * The occupant becomes the owner of property 
of the occupied s t a t e  which i s  movable, susceptible t o  use f o r  operations 
of war and thus subject t o  seizure. He may f r ee ly  dispose of it, 
whether by using it f o r  mil i tary purposes, by taking it t o  his own 
t e r r i to ry ,  or  even by alienating it i n  order t o  transform it in to  cash 
which may be used f o r  the conduct of hos t i l i t i e s .  

I n  the present case the vats  were used by the French army supply 
department f o r  the provisioning of the French army. They were thus used 
f o r  operations of war. A s  movable property they could be seized by 
the  German army i n  conformity with Article 53, paragraph I, of the 
Hague Convention. They thus became the property of the  occupant. . . . 

The belligerent States  a re  bound t o  comply, i n  the conduct of war, 
with the usages and customs defined by internat ional  conventions, not by 
the leg is la t ion  of the occupied State.  The l ega l  concept of Lmmeuble Dar 
destination i s  a creation of French law. . . . It does not ex is t  i n  a 
number of l ega l  systems. I n  particular,  German law does not recognise it. 
N$e of the a r t i c l e s  of the Hague Convention r e f e r s  t o  it. It cannot 
figure i n  tha t  Convention without the formal consent of the contracting 
par t ies  whose municipal law does not recognise it. Consequently the 
Hague Convention, i n  speaking of the movable and immovable property 
of the occupied S ta t e  and i t s  inhabitants, must be considered t o  use 
these terms i n  the customary sense attached t o  them by the law of all 
Sta tes." 



-NOTE 

It would appear from the foregoing tha t  state-owned movable prop- 
er ty ,  except tha t  devoted t o  one of the privileged purposes mentioned 
i n  Article 56, HR ( p r .  405, FM 27-10), which i s  susceptible of any 
mili tary use may be seized, taken, confiscated, etc., a t  w i l l .  T i t l e  
t o  the property passes t o  the occupant, of course, a s  soon a s  he re
duces it t o  his  possession. Having acquired t i t l e  t o  the property, he 
i s  f r e e  t o  do with i t  what he will .  Do you agree? 

4. Private property. 

a. Generally. 

Read: Pars. 397 and 406, F'M 27-10. 

-NOTE 

Is the extent of the general protection afforded privatk property 
sim l y  tha t  it may not be confiscated? How l i t e r a l l y  should Article 46 
HR f par. 406a, FM 27-10), be taken? For example, would it be i l l e g a l  
f o r  an occupant t o  promulgate a decree announcing tha t  the private 
automobile of any inhabitant found driving a f t e r  curfew will be con- 
fiscated? 

b. Specifically.  

(1) Susceptible t o  d i r ec t  mil i tary use (war supplies). 

Read: Pars. 403 (2d par.), 408, 409, and 410, FN 27-10. 



-NOTE 

Do the provisions of these paragraphs provide fo r  the confiscation 
of cer tain private property? For what do they,provide? 

N .V. DE BATAAF'SCHE PETROLEUM MAsTSCHAPPLI & ORS v. THE WAR DAMAGE COblMISSION 

22 Malayan Law Journal 155 (c.A. Singa r e  1956), reproduced i n  51 
American Journal of International Law 802 P"1957). 

Facts: During World War 11, crude o i l  stocks i n  the Netherlands 
East Indies, which were owned by Dutch corporations, were seized by 
Japanese occupation forces and used f o r  Japanese c iv i l i an  and mil i tary 
purposes. They were not, however, requisitioned by the  Japanese under 
the Hague Regulations. Large quant i t ies  of these stocks (since refined) 
were found i n  Singapore a t  the end of the war, and were seized by the 
Bri t ish m y  a s  war  booty. The Dutch corporations claimed compensation, 
Their claim was dismissed below and they have taken this appeal. 

Issue: Did the Japanese seizure lawfully divest the or iginal  owners 
of t i t l e  t o  the  crude petroleum? 

Ooinion: No, $8 agafnst thf rr background sf facts t ha t  X now turn t o  
consider the numerous issues of law which have been raised i n  this case. 
A s  I have already indicated, they f a l l  broadly under two heads, municipal 
law and international law; but it would be wrong t o  suppose tha t  this 
division represents a t rue  dichotomy, and indeed the complexity and 
mult ipl ic i ty  of the  arguments i n  this case may well be due, i n  par t  a t  
l eas t ,  t o  a tendency t o  t r e a t  the issues as  belonging r ig id ly  t o  one o r  
other of these branches of the law. The substantial  contest i n  this 
case i s  between the appellants and the respondents' predecessors i n  
t i t l e ,  the Japanese belligerent occupant, who i s  an International 
Person, and therefore it follows tha t  when t h e i r  competing claims a re  
considered under municipal law, there i s  inevitably introduced an ele
ment of internat ional  law i n  view of the international s t a tus  of one of 
the claimants. , . . 

I now proceed t o  consider whether the Japanese belligerent occupant 
had a r ight ,  under internat ional  law, t o  seize the crude o i l  i n  the 
ground and so deprlve the  appellants of t h e i r  t i t l e  t o  it. It was com- 
mon ground tha t  i f  such a r ight  did ex is t  i n  the belligerent occupant, 
it was derived from Article 53 of the Hague Regulations. Before, however, 



I examine t h i s  Article, it i s  necessary t o  consider a formidable sub- 
mission advanced by the appellants which, i f  sound, renders a detai led 
examination of the  Hague Regulations academic. The appellants contended 
tha t  Japan commenced the war, or  a t  l e a s t  launched an invasion against 
the Netherlands Indies, i n  order t o  secure the o i l  supplies of tha t  
country, because o i l  i s  an indispensable raw material i n  conditions of 
modern warfare. Therefore, the Japanese invading armies, as  soon a s  
they had established the necessary mili tary superiority, seized the  
appellantst ins ta l la t ions ,  "lock, stock and barrel," and then proceeded, 
a s  speedily a s  possible, t o  repa i r  and put them in to  operation, using 
f o r  tha t  purpose c iv i l ian  technicians, called " G u ~ z o ~ u s , "  who where at-  
tached t o  the army and placed under service discipline.  The whole op- 
eration, according t o  the  appellants1 argument, was prepared and executed 
by the Japanese mili tary forces i n  accordance with Japan's Master Plan 
t o  exploit the o i l  resources of the Netherlands Indies i n  furtherance 
of the i r  war of aggression. The plan was successful and enabled the 
Japanese forces i n  South East Asia i n  the course of the war t o  d is t r ibute  
vast quant i t ies  of o i l ,  both crude and refined, t o  meet the needs of 
mil i tary and c iv i l i an  consumers i n  the t e r r i t o r i e s  under t h e i r  control 
and i n  Japan proper. T h i s  exploitation of the o i l  resources of the  
Netherlands Indies was, so t h e  appellants contend, premeditated plunder 
of private property by the Japanese Sta te  on a t o t a l i t a r i a n  scale and, 
a s  such, it was contrary t o  the laws and customs of war. 

The appellants r e l y  upon the evidence of Japanese naval and m i l i 
t a ry  of f icers  t o  prove the f a c t s  upon which this suhmission i s  based. 
The Chief of the Fuel Section of the Supply Depot of the Ministry of 
the Navy i n  ToQo stated tha t  he was concerned i n  the spring of 1942 
with plans f o r  restoring the  o i l  f i e l d s  of the Netherlands Indies and 
l a t e r  he toured the captured o i l  f i e l d s  and arranged fo r  personnel and 
material t o  be sent t o  repair  them and put them in to  working order 
again. From October 1943 onwards he was stationed i n  Singapore which 
was then being used as  a storage and forwarding point f o r  naval and 
mili tary fuel ;  some of it was crude o i l  which was forwarded t o  Japan 
t o  be refined, some of it was aviation s p i r i t  and diesel  o i l  and was 
used by the army and navy i n  Singapore. Further de ta i l s  concerning the 
processing, refining and dis t r ibut ion of the o i l  were given by the 
Japanese mil i tary off icers  who were stationed a t  Palembang and a t  the 
Headquarters of the  Petroleum Office i n  Singapore which clear ly show 
tha t  i n  addition t o  supplying mili tary requirements, the o i l  was a l so  
used t o  meet c iv i l i an  demands. I n  my view this evidence establishes 
tha t  the seizure of the appellants1 o i l  ins ta l la t ions  i n  Sumatra by the 
invading army was carried out as  part  of a larger  plan prepared by the 
Japanese Sta te  t o  secure the o i l  resources of the  Netherlands Indies, 
not merely fo r  the p u r p s e  of meeting the requirements of an army of 
occupation but for  the purpose of supplying the naval, mil i tary and c iv i l ian  
needs of Japan, both a t  home and abroad, during the  course of the w a r  
against the Allied Powers. 



These f a c t s  being proved, the  next question t o  be determined is  
whether seizure of private property on such a sca le  and f o r  such pur- 
poses was contrary t o  the laws and customs of war. On t h i s  point there  
is,  for tunately ,  considerable authority avai lable  from decisions a r i s ing  
out of the war i n  Europe. F i r s t ,  there  i s  the  decision of the Nuremberg 
Tribunal, delivered i n  1946, i n  which the pr inciple  i s  l a i d  down t h a t  
t o  exploit  the  resources of occupied terr3 . tor i .e~ i n  pursuance of a 
del iberate  design t o  fur ther  the  general war of the  bel l igerent  without 
consideration of the loca l  economy, i s  plunder and therefore a violat ion 
of the  laws and customs of war. This principle has been approved and 
fur ther  expounded i n  the  cases of I n  , (1947) U.S. Mil i tary 
Tribunal, Nuremberg, and I n  e 1948 U.S .Military Tribunal, 3 ? P  
Nuremberg, and I n  re Krauch,-7-Y1948 U.S. Military Tribunal, Nuremberg, 
where it was applied t o  the  a c t s  of German i n d u s t r i a l i s t s  who system- 
a t i c a l l y  plundered the  economy of occupied t e r r i t o r i e s  by acquiring sub
s t a n t i a l  o r  control l ing i n t e r e s t s  i n  private property contrary t o  t he  
wishes of the  owners. The present case i s  much stronger a s  the  plunder 
of the  appel lantsf  property was cammitted not by Japanese indus t r i a l i s t s  
but by the  Japanese armed forces  themselves, systematically and ruth- 
l ess ly ,  throughout the  whole period of the  occupation. I n  my opinion, 
these au thor i t i es  f u l l y  support the  appellantsf  submission. Accordingly 
I reach the  conclusion tha t  t he  seizure and subsequent exploitation by 
the Japanese armed forces of the  o i l  resources of the appellants i n  
Sumatra was i n  violat ion of t he  laws and customs of war and consequently 
did not operate t o  t ransfer  t he  appellantsf  t i t l e  t o  t he  bal l igerent  
occupant. 

I now turn  t o  the  a l te rna t ive  argument urged by the appellants 
under this head, namely, t h a t  i n  any event the seizure was i l l e g a l  a s  
the  crude o i l  i n  the ground was not "munitions-de-guerretl within the  
meaning of Ar t ic le  53 of the Hague Regulations because it was then a 
raw material  and, moreover, an immovable raw material. According t o  the 
Br i t i sh  Manual of ivfilitary Law issued by the Ammy Council pursuant t o  
the  provisions of Article I of the  Hague Regulations, "munitions-de
guerre," a re  such "things a s  a r e  svsceptible of d i r ec t  mi l i t a ry  use." 
The respondents accept th i s in te rpre ta t ion  of "munitions-de-guerre," a s  
indeed they a re  bound t o  do since they are ,  i n  f ac t ,  the  Crown although 
not appearing a s  the Crown eo nomine i n  these proceedings. Consequently
they a re  compelled t o  argue t h a t  crude o i l  i n  the  ground, although a 
raw material ,  i s  susceptible of d i rec t  mi l i t a ry  use or  a t  l e a s t  had a 
suf f ic ien t ly  c lose  connection with d i rec t  mi l i t a ry  use t o  bring i t  
within Article 53. No d i rec t  authori ty  was c i t ed  f o r  the  proposition 
t h a t  raw mater ia ls  could be llmunitions-de-~errefl but the respondents 
referred t o  a passage i n  ODDenheim's Internet ional  Law (7th ~ d i t i o n )  
a t  page 404 where it i s  said t ha t  "all kinds of private movable property 
which can serve a s  war material, such a s  . . . . . . c lo th  f o r  uniforms, 



leather  for  boots . . . . . . .may be seized . . . f o r  mil i tary pur- 
poses . . .I1 which they contend supports the view tha t  raw materials 
can be "munitions-de-guerre." On the other hand, Professor Castren, a 
Finnish Professor, i n  "Law of War and Neutrality," a t  page 236, says 
tha t  "Raw materials and semi-manufactured product8 necessary f o r  war 
can hardly be regarded a s  munition of war." It may be tha t  cer ta in  
types of raw material or  semi-manufactured products, such a s  c lo th  fo r  
uniforms and leather  f o r  boots, which could possibly be made up in to  
finished a r t i c l e s  by army personnel without the assitance of c i v i l i a n  
technicians and outside plant can, without stretching the meaning of 
"munitions-de-guerre" unduly, be regarded a s  having a suf f ic ien t ly  close 
connection with d i rec t  mil i tary use t o  bring them within Article 53. It 
i s  not, however, necessary t o  decide this point a s  the f a c t s  of t h i s  
case show tha t  there i s  no such close connection i n  the present instance. 
According t o  the evidence, elaborate ins ta l la t ions  and c iv i l i an  tech- 
nicians were needed by the army t o  enable them t o  appropriate this o i l  
and prepare it f o r  use i n  t h e i r  war machines. It had t o  be extracted 
from underground reservoirs,  and then transported t o  a refinery, and 
then subjected t o  a complicated refining process before it was of any 
use t o  any one. I n  t h i s e  circumstances, it cannot be said, i n  my 
opinion, t ha t  a t  the moment of i t s  seizure i n  the ground, the o i l  had a 
sufficiently close connection with d i rec t  mil i tary use t o  bring it 
within the meaning of llmunitions-de-izuerren i n  Article 53. 

A fur ther  argument advanced by the appellants was tha t  llmunitions- 
de-merre" does not include an immovable and a s  the crude o i l ,  when 
seized, was part  of the real ty ,  it was not a ltmunitions-de-merre.ll 
The appellants conceded tha t  cer tain things included i n  the categories 
specified i n  Article 53 which partake of the character of the real ty ,  
a s  f o r  example, a railway transportation system, a re  seizable but they 
contended tha t  these a re  exceptional cases and ordinari ly  Article 53 
does not apply t o  immovables. It was contended tha t  o i l  i n  the ground 
could not be regarded a s  an exceptional case and i n  support of t h i s  
view, reliance was placed on a dictum of Lord Simon i n  S 
Treuhand v. Procurator ~enera1,.(1953) A.C. 232, ( a t  page y-262 t o  the 
e f fec t  tha t  "it was not legitimate t o  seize enemy private property on 
land (unless it was ammunition or  arms which could be used against the 
enemy i n  f ight ing) .  . . Lord Simon was not, of course, intending t o  
give an exhaustive interpretat ion of "munitions-de-guerrefl but, it would, 
I think, be a s t a r t l i ng  extension of his phrase llarms or ammunition which 
could be used against the enemy i n  fightingn t o  say tha t  it could in- 
clude minerals i n  s i tu .  I n  my judgment, Article 53 was intended t o  
apply, generally speaking, t o  movables and only i n  those categories 
where the description i s  wide enough t o  include things which may belong, 
i n  part ,  t o  the real ty ,  as ,  f o r  example, "applicances f o r  the transport  
of persons or thingsM mentioned a t  the beginning of the second paragraph 



of the Article, i s  it permissible t o  interpret  it so a s  t o  include im
movables. wMunitions-de-guerren i s  not, i n  my view, such a category. 
Accordingly I hold tha t  crude o i l  i n  the ground, being an immovable 
and not susceptible of direct  military use, i s  not a nmunitions-de
guerreI1 within the meaning of Article 53. 

The appellants, who were nothing i f  not pro l i f ic  i n  preferring al-  
ternative arguments, contended tha t  even i f  crude o i l  i n  the ground 
could be seized as  llmunitions-de-guerren under Article 53, the seizure 
i n  t h i s  case was invalid because no receipt was given t o  the owners or  
any one representing them. Article 53 does not i n  terms require a 
receipt whereas Art icle  52 (which deals with requisitioning) expressly 
provides f o r  one; consequently it might be said, a s  a matter of pure 
construction, tha t  the  omission i n  Article 53 was deliberate on the part  
of those who framed the Regulations and such a requirement ought not t o  
be implied. This, however, i s  not the view taken by municipal courts 
which have construed this Article. I n  the case of Bil lot te ,  (1948) 
Netherlands Dis t r ic t  Court, Arnhem . . . it was held tha t  the f a i lu re  of 
German mil i tary personnel t o  give a receipt when seizing a car rendered 
the seizure invalid. The Court of Cassation a t  the Hague took a similar 
view i n  Hinrichsen's case i n  1950. I n  tha t  case a German Customs Fron- 
t i e r  Guard seized two motor cycles without giving a receipt t o  the owner 
and the Court held tha% " th is  may not be done without i n  some way being 
o f f i c i a l ly  acknowledged, i n  order t o  ensure compliance wtth the rule  
tha t  such goods must be returned and compensation fixed when peace i s  
madean I n  reaehing the i r  decision the Court of Cassation referred t o  
the  report of the proceedings a t  the F i r s t  Hague Peace Conference (1899) 
i n  which it was s tated tha t  although it had not seemed opportune t o  
make a special st ipulation d t h  regard t o  a receipt,  the C o d t , t e e  
nevertheless were of the opinion tha t  the f ac t  of seizure should be 
c lear ly  s tated one way or  another i f  only t o  furnish the owner with an 
opportunity t o  claim an indemnity. Furthermore, a s  the Court of Cassa- 
t ion  pointed out, the Bri t ish Manual of Military Law contains a s tate
ment t o  the same effect.  The respondents sought t o  distinguish these 
authori t ies  from the  present case on the ground.that a receipt or ac- 
knowledgment was not required when the seizure was otherwise notorious, 
No authority was c i ted  i n  support of this view, but i n  any case it 
does not meet the case where, a s  here, the f ac t  of seizure i s  notorious 
but the quantity seized i s  unknown. The appellants do not know and 
have no means of discovering how much crude o i l  was seized from t h e i r  
o i l  reservoirs during the Japanese occupation and even if everything 
e lse  had been done according t o  law, it would not now be possible f o r  
them t o  claim the compensation expressly provided f o r  i n  Article 53. It 
would have been qui te  a simple matter f o r  the Japanese belligerent occu- 
pant t o  have given an o f f i c i a l  acknowledgment t o  the Custodian of Enemy 
Property, who, so the Court was told,  was appointed by the Japanese i n  
Sumatra t o  represent absent owners, and t o  have furnished him with 
proper records of the crude o i l  they extracted; but nothing of the  kind 
was done and the  f a i lu re  t o  do so, was, i n  my opinion, an infringement 
of Article 53 and renders the seizure invalid. 



The l a s t  a l te rna t ive  argument advanced by the  appellants on the 
construction of Article 53 was t h a t  even where the  seizure i s  val id  i n  
a l l  respects,  the  bell igerent occupant obtains only a provisional 
t i t l e  t o  the seized property and must res tore  it t o  the or iginal  pr ivate  
owner i f  it i s  s t i l l  i n  esse a t  the  cessation of h o s t i l i t i e s .  They 
contended t h a t  i n  the present instance the seized property was s t i l l  
i n  esse when the  h o s t i l i t i e s  ended and therefore the r i gh t s  of t he  ap- 
pel lants  revived and the  property should have been restored t o  them. 
I n  support of t h i s  proposition, the appellants re l ied ,  first,  upon the  
express words of the Art ic le  which s t a t e s  t ha t  "seized a r t i c l e s  must 
be restored . . . when peace i s  made," secondly, upon the  views of 
Westlake (war, Vol. 11, page 115) and Rolin ( ~ e  Droit Moderne de l a  
guerre, paragraph 492), and l a s t l y  on two cases decided i n  municipal 
courts i n  1943 and 1947 (-eat e t  Hazard v. Cie de Traction sur l e s  Voies 
N v i  ables, (1943) Dijon Court of Appeal; Austrian T r e a s w  v. m,
I---1947) Supreme Court, ~ u s t r i a) . The respondents conceded tha t  the  
provisions about res torat ion apply t o  some seizures and tha t  i f ,  f o r  
example, the  seized a r t i c l e  had been a motor l o r ry ,  the bel l igerent  
occupant would have been bound t o  res tore  it t o  t he  owner; but they 
contended tha t  it would be contrary t o  common sense t o  apply these pro- 
visions t o  consumable war materials,  such a s  petroleum, which a r e  not 
readi ly  iden t i f iab le  a s  belonging t o  any par t icu la r  owner. Such a 
d i s t inc t ion  does not appear t o  be based on any pr inciple  but ra ther  on 
the supposed d i f f i c u l t y  of carrying out the  provisions of the  Art ic le  
i n  practice.  But i f ,  i n  f ac t ,  there  i s  no prac t ica l  d i f f i c u l t y  i n  
identifying the  owner of t h e  property, a s  was the position i n  t h i s  case, 
I can see no jus t i f ica t ion  fo r  departing from the  plain words of 
Article 53. The respondents fur ther  objected t h a t  i f  there  was a duty 
t o  res tore  these petroleum stocks, it did not a r i s e  u n t i l  peace was 
actually made. It i s  obvious, however, t h a t  the  r igh t  of the  bel l igerent  
occupant t o  use "munitions-de-merren must cease with the cessation of 
h o s t i l i t i e s ,  and it appears t o  me t h a t  when t h i s  occurs, the only r i gh t  
then remaining i n  the  bel l igerent  occupant i s  a r i g h t  t o  r e t a i n  possession 
of the property on behalf of the  owner, a l l  other r i gh t s  i n  the  property 
revesting i n  t he  or ig ina l  owner. Accordingly I am of the  opinion tha t ,  
on any view of the  matter, t he  appellants were en t i t l ed  t o  require the  
bell igerent occupant t o  hold these surplus petroleum stocks on t h e i r  
behalf u n t i l  such time a s  they could be restored i n  accordance with the  
provisions of Art ic le  53. 

1 have now dea l t  with the many contentions put forward by the ap- 
pel lants  i n  respect of t h e  Hague Regulations. A t  the  outset  of his  
argument, counsel f o r  t he  appellants claimed t h a t  i n  seizing t h i s  crude 
o i l ,  the Japanese mi l i t a ry  forces  had contravened the ru les  of i n t e r -  
national law i n  every s ingle  par t icular .  It was a sweeping claim but I 
am bound t o  say tha t  I think he has made it good [ that]  the s e i ~ u r e  of 



the o i l  resources of the Netherlands Indies was economic plunder, the 
crude o i l  i n  the ground was not a "munitions-de-nuerre," the f a i l u r e  t o  
give a receipt was a f a t a l  omission and the  duty t o  restore  the un
consumed petroleum was not fu l f i l l ed .  I n  all these matters, the  bel- 
l igerent  occupant, i n  my judgment, contravened the laws and custotns of 
war and consequently fa i led  e i the r  t o  acquire a valid t i t l e  f o r  himself 
or  t o  deprive the appellants of the t i t l e  which I have found existed i n  
them prior t o  the seizure. 

Before I leave the subject of the Hague Regulations I w i l l  r e f e r  
br ie f ly  t o  the appellants'  contention tha t  i n  a war of aggression, such 
a s  t h i s  was, the  aggressor s t a t e  cannot i n  any circumstances acquire 
any lega l  t i t l e  under the Regulations. This question was not very 
f'ully argued a s  counsel f o r  the appellants asked tha t  the appeal should 
be decided on narrower grounds although he natural ly  asked f o r  the  point 
t o  be kept open. Certainly t h i s  contention r a i ses  grave issues, reaching 
and extending far beyond the present case, touching indeed the springs 
of international law. The compelling logic  of those who asser t  t ha t  
all lega l  r i g h t s  should be refused t o  an aggressor i s  opposed by per
suasive reasoning of those who maintain tha t  such ru les  of war a s  a re  
accepted by States  should continue t o  prevail, notwithstanding the  
i l l e g a l i t y  of the war. Learned jurists d i f f e r  profoundly on t h i s  matter 
and xmmicipal courts have yet t o  give a decisive answer. I n  t h i s  
s t a t e  of uncertainty of the law, it i s  not, I think, desirable t o  
express views on a matter which i s  not necessary f o r  the  decision i n  
t h i s  case, and accordingly I do not pass upon it. 

For these reasons I am of the opinion tha t  the appeal should be al- 
lowed. The appellants should have the costs  of the  appeal and of the 
proceedings before the  Board. "other opinions omitted. ) 

-NOTE 
Omitted from this reproduction i s  tha t  part  of the cour t t s  opinion 

which discussed the question whether the  claim should be disallowed on 
the theory tha t  under Netherlands Indies law the ac t  of the Japanese i n  
refining crude o i l  i n to  petroleum operated t o  vest  them with t i t l e  t o  
the end product. On tha t  point the court held tha t  a belligerent occu
pant who violates  the Hague Regulations may not purge himself of tha t  
violation by invocation of a municipal law, the application of which i s  
irreconcilable with the Hague Regulations. 



This case i s  noted i n  71 Harvard Law Rev. 568 (1958). 

Were the o i l  stocks here movables or  immovables? Does it make any 
difference? 

I f  crude o i l  i n  the ground does not qualify a s  llmunitions-de-guerre," 
what does? Is "war supplies" too broad a translation? Is ltammunition 
of wartt a more precise t ranslat ion? 

To qualify as  "munitions-de-guerretl i s  i t  necessary tha t  the  prop- 
e r ty  be capable of d i rec t  use i n  e i ther  attack o r  defense? See, Lauter
pacht, The Haaue RemiLattons and the Seizure of Munitions De Guerre, 32 
B r i t .  Y. B e  I n t ' l  L. W8 (1955-56). See, also I n  r e  Esau ( ~ o l l a n d  1949), 
Annual Digest, 1949, Case No. 177 (sc ien t i f ic  instruments used f o r  re- 
search held not t o  be nmunitions-de-guerrell) . 

I n  1864, the Supreme Court of the United States  sustained the va
l i d i t y  of a seizure by Union Forces of bales of cotton from a lady's 
Louisiana plantation. Mrs. Alexander's Cotton, 2 W a l l .  404. See, also,  
Lamar. Executer v. Browne, 92 U.S. 187 (1875), (involving bales of 
privately-owned cotton seized months a f t e r  the end of h o s t i l i t i e s )  . 
Could Confederate cotton qual i fy today a s  "munitions-de-guerrew? 

Is the occupant required t o  furnish a receipt t o  owners of r iva te  
property seized a s  "munitions-de-guerrefl? Does Article 53, HR P par. 403, 
FM 27-10) mention receipts? 

I f  the occupant does m n i s h  a receipt,  does he thereby acquire t i t l e  
t o  the property or  does he merely acquire a r igh t  t o  use i t ?  See, Statens 

v. 	 Pedersen 	 enma mark 1948), Annual Digest, 1949, Case No. 
of two horses). Why? 

M a y  the occupant seize private property a s  nmunLtions-de-guerren i n  
such quantity a s  he desires? 

Assuming private property is  validly seized as nmunitions-de-gueme,n 
i s  there any limitation upon the  use the  occupant may make of it thereafter? 
May he use it outside the occupied te r r i tory?  

(2) Not suscentible t o  d i rec t  U t a m  use ( r e a u m t i o n s )  . 
w: Pars. 407, and 412 thru 417, FM 27-10. 

N.V. De Bataafsche Petroleum Maatschappli & O r s .  v. The War Damage 
Commission, page 77, suBrq. 



-NOTE 
 

The f i r s t  important l imitat ion t o  notice here i s  tha t  the requisit ions 
must be f o r  the needs of the  occupation forces (and nadministrative per- 
sonnel," i n  the  case of foodstuffs and medical supplies). Does this 
mean tha t  the occupant may not requisit ion f o r  the needs of his forces  
outside the occupied te r r i tory?  See, I n  r e  Fiebiq ( ~ o l l a n d  1950), 
Annual Digest, 1949, Case No. 180 (criminal proceedings against Dutch 
of f ic ia l s  responsible f o r  mass removal of Dutch machinery t o  .~ermany). 

Does it mean tha t  the occupant may not requis i t ion f o r  the needs of 
the inhabitants? I f  food is lacking, i s  he obliged t o  bring i n  h i s  own 
food t o  feed the  inhabitants? See, par. 384, FM 27-10. 

I f  goods a re  requisitioned and a receipt given, does t i t l e  pass t o  
the occupant? See, Vitse v. Brasser and the Dutch Sta te  ( ~ o l l a n d  1948), 
Annual Digest, 1948, Case No. 200 ( t rac tor  seized from French farmer; 
receipt furnished). I f  no receipt  i s  furnished, i s  there no t ransfer  
of t i t l e ?  See, Johansen v. Gross o or way 1948), Annual Digest, 1949, 
Case No. 176 (motor seized; no receipt) .  Would a BFP f o r  value from 
the occupant be protected? I s  a l l  t h i s  t rue  with respect t o  privately 
owned rea l ty  a s  well a s  personalty, u.,may occupant acquire t i t l e  
t o  r ea l ty  requisit ions? See, par. 407, FM 27-10. 

Suppose the occupantfs seizure of private property cannot be sus
tained a s  a valid requisit ion, does it follow, JDSO fac to  tha t  he ac- 
quires no t i t l e  t o  the property, and possibly, t ha t  he has conrmitted 
a war crime? What i f  the owner voluntarily consents t o  the seizure? 
See, I n  r e  Krauch and Others ( I.G. Farben rial), (u.s. Mil. Trib. 
Nuremburg 1948), Annual Digest, 1948, Case No. 218 ("negotiations" with 
owners i n  occupied te r r i tory) .  

The services of a Dutch corporation were requisitioned by the German 
occupation forces t o  repair  s i x  a i r f i e lds  i n  Holland. After the war the 
o f f i c i a l s  of the  corporation were prosecuted by the i r  sovereign f o r  
having aided the  enemy i n  violation of a Dutch decree-in-exile. The 
o f f i c i a l s  defended on the ground tha t  the German requisi t ion was valid 
under Article 52, HR, and tha t  they were under a lega l  duty t o  obey the 
occupant. What r e su l t ?  I n  r e  Directors of the Amsterdamse Ballast  
M a a t s c h a ~ ~ i i( ~ o l l a n d  1951), I n t  '1 Law Rep. ,. 1951, Case No. 206. 

m: Just  pr ior  t o  the occupation of the Aggressor c i t y  of Martel, 
Aggressor o f f i c i a l s  transferred the ownership o f . a l l  state-owned truck 
and automobile t i r e s  and ba t te r ies  there t o  the ci ty .  A s  legal  adviser 
t o  the  occupation authori t ies ,  what significance do you at tach t o  t h i s  
t ransfer?  Consider, paragraph 405, F'M 27-10. 



HYUQ: A farmer i n  occupied t e r r i t o r y  has protested tha t  he has been re- 
duced t o  poverty by the requisi t ion of a l l  of h i s  c a t t l e  de
ferred),  while other farmers i n  the  area have had few i f  any of t h e i r  
c a t t l e  requisitioned. A s  l ega l  adviser t o  the occupation author i t ies  
you ascertain tha t  the reason t h i s  farmer has been singled out i s  simply 
because his c a t t l e  a re  of be t te r  quality. Do you see a lega l  question 
involved? 

c . Compensation. 

SOVIET REQUISITION (AUSTRIA) CASE 
 
( ~ u s t r i a  1952) I n t  '1 Law Rep., 1952, Case No, 143 
 

Facts: The p la in t i f f s ,  owners of a hotel  requisitioned by the 
Soviet army of occupation, claimed compensation from the Republic of 
Austria (defendants herein) f o r  thc use of t 5 e i r  property by the Occu- 
pant. It was contended on t h e i r  behalf tha t  a s  the  Occupant had f a i l e d  
t o  pay rent f o r  the use of t h e i r  property and a s  by vir tue of Art ic le  
52 of the IIague Regulations they were en t i t led  t o  receive rent,  the  
l i a b i l i t y  of the Occupant must f a l l  on the Republic of Austria; and 
fur ther ,  t ha t  according t o  general principles of law the burdens im 
posed by the Occupant must f a l l  equally upon all the inhabitants of an 
occupied country and tha t  they, the  p l a in t i f f s ,  were therefore en t i t l ed  
t o  claim compensation from the  Republic of Austria. On b e h a  of the 
Republic of Austria it was contended tha t  the Hague Regulations con- 
ferred r igh t s  only on States,  and not on individuals, and tha t  i n  any 
event Article 52 thereof imposed a duty only on the Occupant, and not on 
the occupied country; and fur ther ,  t ha t  there were no general principles 
of law which required tha t  t he  burdens imposed by the Occupant must 
fa l l  equally upon all the inhabitants of an occupied country. 

Issue: Is the occupied s t a t e  lega l ly  obliged under internat ional  
law t o  reimburse i ts  inhabitants f o r  things requisitioned by the occupant? 

O~inion:  No, The Court held tha t  the p l a i n t i f f s  themselves could 
not derive any benefits from the operation of Art ic le  52 of the  Hague 
Regulations, which, i n  any event, did not impose any l i a b i l i t i e s  upon 
the Government of an occupied country vis-a-vis i t s  inhabitants, and 
that  the Republic of Austria was accordingly not l i a b l e  t o  pay compen
sation t o  the  p la in t i f f .  The Court said: 



nAccording t o  the  Hague Regulations, the p la in t i f f s  cannot success
f u l l y  asser t  a claim against the defendants. Qui te  apart from the fac t  
that ,  except where otherwise provided, an international t - ~ e a t y  confers 
r ights  and imposes duties only on subjects of international law, m., 
on the Sta tes  part ies  t o  the  t reaty,  the following considerations have 
t o  be borne i n  mind: Article 52 of t h i s  Convention draws a dis t inct ion 
between the supply of goods and services.. Goods must, as far as possible, 
be paid f o r  i n  cash, a l ternat ively receipts  must be given i n  respect 
thereof and payment made a s  soon as  possible. It i s  within the dis- 
cretion of the  Occupant t o  do the one o r  the other. Neither this nor any 
other provision of the Hague Regulations, however, imposes a duty on the 
occupied Sta te  t o  compensate i t s  inhabitants i n  respect of goods which 
they have been compelled t o  supply t o  the Occupying Power. There can be 
no doubt--and this i s  conceded by the plaintiffs--that the requisi t ion 
of the p la in t i f f s '  property does not constitute s e r v i ~ e s  required from 
the p la in t i f f s ,  S;L;L., the personal performance of work, but compels 
the supply of goods within the meaning of the said Article 52. Accord
ing t o  the Hague Regulations, only the Occupying Power i s  under a duty 
t o  pay for  goods supplied. Having regard t o  the f a c t  that the Treaty 
i s  s i l en t  on the  matter, the occupied Sta te  can be compelled t o  pay 
compensation only i f ,  and t o  the extent that ,  it has undertaken such a 
l i a b i l i t y  by v i r tue  of i t s  own municipal law. There can be no doubt 
tha t  there i s  no Austrian law providing f o r  any such duty t o  pay compen- 
sation. 

"Lastly, t he  p la in t i f f s  r e l y  i n  support of t h e i r  claim on general 
principles of law. They contend tha t  the  costs  of occupation fall on 
the population of the occupied country from the beginning, and therefore 
have t o  be borne by the occupied State. This i s  not correct. It 
follows c lear ly  from Article 52 of the Hague Regulations that the Occu- 
pying Power i s  ent i t led  d i rec t ly  t o  demand contributions from individual 
inhabitants of the occupied State. The extent t o  which the burden has 
t o  be taken off the  shoulders of the individual inhabitants immediately 
affected and dis tr ibuted among the  population in general i s  nowhere re- 
ferred t o  i n  the  Treaty; it i s  a matter fo r  xxunicipaJ. legislation. This 
contention, therefore, cannot-any more than the  other contentions- 
r e su l t  i n  the  p la in t i f f s1  claim being successful, because i n  this case 
also there i s  no ru le  of municipal law which would allow such a claim t o  
be recognized. 



NOTE
-

I f  the occupied s t a t e  i s  under no international lega l  obligation t o  

reimburse i t s  inhabitants, who i s ?  The occupant? See, SOC. T iy,ber 
Soc. Zeta. Soc. Omblq v. Minlisteri Ester i  e. Tesoro ( f t a l y  1951 
Law Rep., 1951, Case No. 192 ( s u i t  by Yugoslav corporations t o  recover 
value of things requisitioned by I t a l i a n  forces i n  ~ u ~ o s l a v i a ) .  

Article 76 of the  I t a l i a n  Peace Treaty provided pertinently: 

* * * The I t a l i a n  Government agrees t o  make equitable compensation 
i n  l i r e  t o  persons who furnished supplies or  services on requisi t ion t o  
the forces of a l l i e d  o r  Associated Powers i n  I t a l i a n  t e r r i t o r y  and i n  
sa t i s fac t ion  of non-combat damage claims against the forces of Allied 
or  Associated Powers a r i s ing  i n  I t a l i a n  t e r r i to ryn  (61 Sta t .  1402). 

SEERY v. UNITED STBTES 
 
127 F. Supp. 601 ( ~ t .  C1. 1955) 
 

Facts: b i n g  the  American occupation of Austria i n  World War I1 
the chateau of Mrs. Seery was requisitioned and used a s  an of f icers1  
club. Mrs. Seery, a c i t i zen  of the  United Sta tes  and a resident since 
1935, f i l e d  t h i s  action i n  the Court of Claims t o  recover just  compen- 
sation f o r  the taking of her property ( i n  addition t o  rent ,  she sought 
reimbursement for  damage t o  her chateau and the l o s s  of many of i t s  
furnishings). The Government made a motion t o  dismiss her pe t i t ion  and 
f o r  summary judgment. 

-Issue: Is Mrs. Seery en t i t l ed  t o  compensation under the  Vth Amend- 
ment f o r  property taken and used by United Sta tes  forces i n  wartime i n  
l iberated Austria ? 

O~inion: Yes. The Government contends tha t  because the  property 
was not i n  the United Sta tes  when it was taken, the  Constitutional 
guaranty of jus t  compensation, contained i n  the F i f t h  Amendment i s  in 
applicable. We have recently held t o  the contrary. Turney v. United 
States,  115 F. Supp. 457, 126 C t  . C1. 202, 215. We recognized t h a t  
there were no precedents upon the question, but it seemed to  us tha t ,  
since the Constitutional provision could be applied, without incon- 
venience, t o  such a situation, it ought t o  be so applied. I n  the Turney 
case, supra, the p l a in t i f f  was an a l ien  corporation, whereas the ins tan t  
p l a in t i f f  i s  an American ci t izen.  I f  tha t  f a c t  i s  material it i s  t o  her 
advantage. 



The Government contends that the plaintiffls property, probably 
meaning her real property, was "enemy propertya within the meaning of 
those words in international law, and was therefore subject to temporary 
appropriation by our armed forces. It cites Chief Justice Marshall's 
opinion in The Thirty Hogsheads of Sugar v. Boyle, 9 Cranch 191, 3 LoEd. 
701, to the effect that a sugar plantation in a Danish island seized 
by England in the War of 1812 was enemy property, end that the sugar 
produced therefrom was likewise enemy property, subject to seizure as a 
prize, when found on board a British ship. It cites Young v. United 
States, 97 U.S. 39, 60, 24L.M. 992, which concerned cotton located 
in Confederate territory, but belonging to a British citizen, It 
quotes this language from the opinion in that case: 

" A l l  property within enemy territory is in law enemy property, 
just as all persons in the same territory are enemies. A 
neutral, owning property within the enemy's lines, holds it as 
enemy property, subject to the laws of war; and, if it be 
hostile property, subject to capture. 

The Government cites The Juragua Iron Co,, Ltd. v. United States, 
 
42 Ct. C1. 99; Id., 212 U.S. 297, 306, 29 S. Ct. 385, 388, 53 L.Ed. 520, 
 
and quotes the following language from the Supreme Court's opinion: 
 

. The  plaintiff, although an American corporation, doing 
business in Cuba, was, during the war with Spain, to be deemed 
an enemy to the UnLted States with respect of its property found 
and then used in that country, and such property could be regarded 
as enemy's property, liable to be seized and confiscated by the 
United States in the progress of the war then being prosecuted; 
indeed, subject, under the laws of war, to be destroyed whenever, 
in the conduct of military operations, its destruction was neces
sary for the safety of our troops or to weaken the power of the 
enemy. 

It cites Green v. United States, 10 Ct. C1. 466, a case of a landlord of 
 
a building in Nashville, Tennessee, who, before the capture of the city 
 
by Union Troops, voluntarily went into and remained in Confederate 
 
territory. The court approved the confiscation of rents due him, 
 

In response to the Governmentts argument on this point, the plain- 
tiff insists that Austria was not, in July 1945, and thereafter, which 
was after the surrender of the German Army, enemy territory. She refers 
us to the Moscow-Conference Agreement, the text of which appears in a 
Department of State publication dated November 1,1943, which is re- 
produced in Document No. 351 of the House of Representatives, 78th 
Congress, 1st Session, The Agreement said: 



"The Governments of the United Kingdom, the  Soviet Union 
and the United States  of America are  agreed tha t  Austria, the 
f i r s t  f r e e  country t o  f a l l  a victim t o  Hi t l e r i t e  aggressicn, 
sha l l  be l iberated from German domination. 

"They regard the annexation imposed upon Austria by Germany 
on March 15,- 1938, a s  nu l l  and void. They consider themselves a s  
i n  no way bound by any changes effected i n  Austria since that. 
date. * * ** 

The p la in t i f f  c i t e s  us t o  Office of Public Affairs, Department of State  
Publication 5012, European and Br i t i sh  Commonwealth Series 43, Released 
May, 1953, which contains the following statements on the pages indi- 
cated: 

(p. 2) The Moscow Pledge: 

"In the Moscow Declaration of November 1, 1943, the Four Powers 
pledged themselves t o  regard, and so t r ea t ,  Austria a s  a l iberated, * * * not an enemy, country. 

When the  United Sta tes  entered the war ,  President Roosevelt, 
December 9, 1941, named thz countries which had been invaded by 
the Axis Powers and which must be liberated. Austria was included. 
9 + an 

Later, August 1945, the Potsdam Agreement provided tha t  "reparations 
should not be exacted from Austria. * * Sn 

3) ?'Itwas pointed out t o  the Soviets that  Austria had 
never been considered a s  an enemy s ta te ,  t ha t  Austria had never 
declared war against any member of the United Nations, tha t  no 
U. N o  nation had ever declared war against Austria, and tha t  the 
position of Austria, both during the war and l a t e r ,  had been ex- 
p l i c i t l y  defined i n  the  Moscow Declaration as  tha t  of a l iberated 
country. 

(p. 5) "The avowed purpose of the occupation was, f i r s t ,  t o  
divorce Austria completely from German control-to undo the  Anschluss 
of 1938. It was, second, t o  root out Austrian nazism and t o  punish 
war criminals. Lastly, it was t o  aid i n  the restoration of a 
f r e e  Austria i n  the s p i r i t  of the Moscow Declaration." 

The p la in t i f f  c i t e s  Department of S ta te  Bulletin Vol. W ,  NO. 384, 
November 10, 1946, which says, a t  the pages indicated: 



(p. 864) United States  Policy on Status  of Austria (released t o  the 
press October 28): 

"The Department of S ta te  considers tha t  the v i s i t  t o  the United 
Sta tes  of D r .  Karl Gruber, Foreign Minister of the Austrian Federal 
Republic, represents an appropriate occasion t o  reaffirm United 
States  policy with respect t o  the s ta tus  of Austria. 

ltDuring the period following the  first World War, the United 
States  Government s teadi ly encouraged the developent of a f r e e  
and independent Austrian s t a t e  based on democratic principles,  
and viewed with strong disapproval a l l  Nazi attempts t o  force 
Austria in to  the German Reich. The a t t i t ude  of the  United Sta tes  
toward the mili tary occupation of Austria by Germany and i t s  formal 
incorporation i n  the German Reich i n  1938 was guided by this con
sideration and by the well established policy of the United Sta tes  
toward the acquisit ion of t e r r i t o r y  by force. WNle, a s  a pract ical  
matter, the  United States  was obliged i n  i t s  e f fo r t  t o  protect 
American in t e res t s  t o  take cer tain administrative measures based 
upon the s i tuat ion created by the Anschluss, t h i s  Government con- 
s i s t en t ly  avoided any s tep which might be considered t o  const i tute  
de jure recognition of the annexation of Austria by Germany. 

"In h i s  radio address on May 27, 1941 President Roosevelt re
ferred repeatedly t o  the seizure of Austria, and described the 
Austrians a s  the first of a ser ies  of peoples enslaved by Hit ler  
i n  h i s  march of conquest. Secretary Hull s ta ted  a t  a press con- 
ference on July 27, 1942, tha t  'this Government has never taken 
the position t h a t  Austria was lega l ly  absorbed in to  the German 
Reich. * * *I1 

(P. 865) "The United Sta tes  has accordingly regarded Ahstria 
a s  a country l iberated from forc ib le  domination by Nazi Germany, 
and not as  an ex-enemy s t a t e  or a s t a t e  a t  war with the United 
States  during the second World War. The Department of S ta te  
believes tha t  t h i s  view has received diplomatic recognition 
through the Moscow Declaration on Austria. * * * I n  accordance 
with the  objectives se t  fo r th  i n  the Moscow Declaration t o  see 
reestablished a f r e e  and independent Austria, an Austrian Govern- 
ment was formed a f t e r  f r e e  elections were held on November 25, 
1945. This Austrian Government was recognized by the four powers 
represented on the Allied Council, a s  announced simultaneously on 
January 7, 1946 i n  Vienna and the capi tals  of these s ta tes .  I n  
i t s  meeting of April 25, 1946 the Allied Council, moreover, con
sidered a statement of the  United States  Governuientls policy i n  
Austria made by General Mark Clark, and expressed i t s  general 



agreement with section I, *Status of A ~ s t r i a , ~ '  i n  which the United 
States  maintained tha t  since Austria had been l iberated from Nazi * * * domination it should be t reated a s  a l iberated area. 

"In order t o  c l a r i f y  the a t t i t ude  of the United States  Govern- 
ment i n  t h i s  matter, the United Sta tes  recognizes Austria f o r  a l l  
purposes, including l ega l  and administrative, a s  a l iberated 
country. * * *I1 

On the question, then, of whether the property i n  question was sub
ject  t o  confiscation a s  enemy property, or a s  property i n  enemy t e r r i -  
tory, it seems t o  us tha t  the precedents c i ted do not support the Gov- 
ernment's contention. Assuming, f o r  the moment, t ha t  Austria was, a t  
the time i n  question, enemy t e r r i to ry ,  the personal property taken was 
not a product of enemy s o i l ,  a s  i n  the case of The Thirty Hogsheads of 
Sugar v. Boyle, supra. Neither the land nor the personal property was 
hos t i le  ~ r o a e r t y ,  a s  was the cotton involved i n  Young v. United States ,  
supra. The property did not endanger the safety of our troops, a s  i n  
the Juragua Iron Works case, supra. The owner of the property did not 
l i v e  within the  enemy l ines ,  voluntarily, a s  i n  Green v. United States ,  
supra, or  a t  a l l .  

Oppenheim on International Law, 6th Ed. 1940, Vol. 11, says a t  
Section 140 that  Article 46 of the Hague Regulations, which says t h a t  
"private property may not be confiscated" does not prevent the u t i l i za -  
t ion of private buildings, temporarily, a s  hospitals, barracks and 
stables,  without compensation. Wheaton on International Law, 7th Ed. 
1944, page 248 says substant ial ly  the same. From the context it would 
seem that  these departures from the Hague Regulations a re  permitted i n  
order t o  enable a commander i n  the f i e l d  t o  meet emergency s i tuat ions 
re la t ing  t o  his troops and supplies. They would hardly seem t o  be 
applicable t o  the taking of a luxurious estate ,  a t  a remote location i n  
a resor t  area, f o r  use a s  an off icers1 club some months a f t e r  h o s t i l i t i e s  
had ended. 

We do not f ind  it necessary t o  decide whether taking without com
pensation would have been lawful if the circumstances had been otherwise 
the same as  they were, except tha t  the property was i n  enemy te r r i tory .  
We think tha t  Austria was not, a t  the time i n  question, enemy te r r i tory .  
The German armed forces had surrendered, unconditionally, some months 
before, and there were no enemy a c t i v i t i e s  i n  Austria. 

I f  we take a t  anywhere near face value the numerous expressions of 
the Zxecutive Department, which i s  responsible f o r  the conduct of our 
foreign relat ions,  Austria was, a f t e r  the surrender of Germany, a 
nation l iberated from a German occupation which had never been recognized 



I a s  lawflil by our Government. The property i n  question, then, was no 
more subject t o  uncompensated confiscation tha t  it would have been had 
it been located i n  Holland or  France or  the Philippines. The f a c t  t ha t  
the Allies chose t o  maintain occupation forces i n  Austria t o  prevent 
possible pro-Nazi uprisings, and perhaps t o  keep watch over each other, 
seems t o  us  not t o  be material. 

The Government defends f'urther on the ground of an agreement made 
between Lieutenant General Geoffrey Keyes, the United States  High Com- 
missioner i n  Austria, and the Chancellor f o r  the Federal Government of 
Austria, on June 21, 1947, That agreement provided tha t  the Unlted 
Sta tes  would pay Austria 308,382,590 schi l l ings ( the schi l l ing was worth 
a t  the time, about 5 cents) i n  f u l l  settlement f o r  all obligations in- 
curred by United Sta tes  forces during the period 9 April 1945 t o  30 June 
1947. The agreement, by i t s  terms covered claims of the kind here in- 
volved, and extended not only t o  claims of nationals of Austria, but t o  
persons owning property i n  Austria. The Austrian Government agreed t o  
s e t t l e  or  adjudicate such claims and t o  guarantee f u l l  protection t o  the 
United Sta tes  against such claims. The agreement appears i n  a publication 
of the Department of State,  Treaties and Other International Acts, Series  
No. 1920, 61 Sta t .  4168. 

We are  now confronted with t h i s  problem. From what we have said 
i n  this opinion, it i s  evident tha t  we think t h a t  the p l a i n t i f f ' s  
property was taken under such circumstances tha t  she was en t i t l ed  under 
the  F i f t h  Amendment t o  the Constitution, t o  be paid just  compensation. 
We must now decide whether the agreement took tha t  r ight  from her. 

The Government c i t e s  United States  v. Pink, 315 U.S. 203, 62 S.Ct, 
552, 86 L.Ed. 796; United Sta tes  v. Belmont, 301 U.S, 324, 57 Sec t .  
758, 81 L.Ed. 1134; B. Altman &: Co. v. United States ,  224 U.S. 583, 32 
Sect .  593, 56 L.M. 894, t o  the . e f f ec t  tha t  an executive agreement such 
a s  the one here present i s ,  though not r a t i f i e d  by the Senate, a t r ea ty  
within the meaning of Article V I ,  Clause 2, of the Constitution. 

The p lafn t i f f  urges tha t  even i f  t ha t  were so, it would be immaterial, 
because even a formally r a t i f i e d  t rea ty  cannot accomplish what the 
Constitution forbids. She c i t e s  Doe ex dem. Clark v. Braden, 16 How. 635, 
657, 14 L.Ed. 1090; The Cherokee Tobacco, 11Wall. 616, 620-621, 20 L.Ed 
227; De Geofroy v. Mggs, 133 U.S. 258, 267, 10  S,Ct. 295, 33 L.Ed. 642. 
She points out tha t  i n  the cases c i t ed  by the  Government no const i tut ional  
r igh t s  of American c i t izens  were impaired by the executive agreements 
with which those cases were concerned, and tha t  i n  the Pink case, supra, 
Jus t ice  Douglas, 315 U.S. a t  page 227, 62 S.Ct. a t  page 564, and Jus t ice  
Frankfurter, 315 U,S, a t  page 236, 62 S,Ct. a t  page 568, impliedly re- 
served the question as  t o  whether the executive agreement would have been 
valid i f  it had impaired Constitutional r igh t s  of American ci t izens.  



Whatever may be the t rue  doctrine a s  t o  formally r a t i f i e d  t r e a t i e s  
which confl ic t  with the Constitution, we think tha t  there can be no 
doubt that  an executive agreement, not being a transaction which i s  even 
mentioned i n  the Constitution, cannot impair Constitutional r ights .  
Statements made i n  our opinion i n  Etlimar Societe Anonyme of Casablanca 
v. United States ,  106 F. Supp. 191, 123 C t .  C1. 552, which point i n  the 
other direction, are  hereby overruled. The decision i n  the E t l i m a r  
case, supra, was jus t i f ied  by the fac t  t ha t  the p l a in t i f f  there sought 
and obtained the  compensation from France t o  which the executive agree- 
ment there involved relegated it. I n  Hannevig v, United States ,  84 F. 
Supp. 743, 114 C t ,  C1.  410, t h i s  court held tha t  a formally r a t i f i e d  
t r ea ty  between the United Sta tes  and Norway, which relegated a Nor
wegian c i t i zen  who had a claim against the United States  f o r  the taking 
of h i s  contract t o  have ships constructed i n  an American shipyard, t o  
diplomatic procedures f o r  the settlement of his  claim, amounted t o  the 
withdrawal by the United States  of i t s  consent t o  be sued by him, 

It i s  probably s t i l l  the law tha t  Congress could effectively de- 
stroy a c i t izen ' s  Constitutional r ight  such as, fo r  example, the r ight  
t o  just  compensation upon a taking of his property by the Government, 
by a s ta tu te  withdrawing the Government's consent t o  be sued. But 
Congress have given consent t o  be sued f o r  such a taking and has con
ferred jur isdict ion upon this court t o  adjudicate such a su i t .  It 
would be indeed incongruous i f  the lhecutive Department alone, without 
even the l imited participation by Congress which i s  present when a 
t r ea ty  i s  r a t i f i ed ,  could not only nul l i fy  the Act of Congress consent- 
ing t o  suit on Constitutional claims, but, by nullifying tha t  Act of 
Congress, destroy the Constitutional r ight  of a c i t izen.  I n  United 
Sta tes  v. Guy W e  Capps, Inc., 4 C i r . ,  204 F.2d 655, the court held tha t  
an executive agreement which conflicted with an Act of Congress was 
invalid, 

The Governmentls motion f o r  summary judgment i s  denied, The plain- 
t i f f ' s  cross-motion f o r  summary judgment i s  a l so  denied, since the  
f a c t s  which we have assumed f o r  the purpose of discussing these motions 
have not been proved. 

It i s  so ordered. 



Subsequently, when the case was heard on the merits, the  court re- 
affirmed i t s  e a r l i e r  holding and awarded Mrs. Seery $11,000. Seerv v. 
United S ta tes ,  161 F. Supp. 395 ( ~ t  . C1. 1958). 

The Seem case r a i s e s  a number of in te res t ing  questions. Do you 
agree with the  Court's d isposi t ion of the  Sugar case? 

Do you agree with the  l imi ta t ion  imposed on t h e  authority of an 
occupant t o  requis i t ion  r e a l  e s t a t e  under the  Hague Regulations? 

I f  Austria was not held under a bel l igerent  occupation, then was it 
held under a pac i f i c  occupation? 

If an executive agreement was no bar r ie r  t o  the  application of t he  
Vth Amendment, would a t r ea ty  have been a barr ier?  Consider, Reid v. 
Covert, 354 U.S. 1 (1957). 

What was the taking t h a t  en t i t l ed  Mrs. Seery t o  just  compensatian 
under the  Vth Amendment; the  requis i t ion or  the executive agreement? 

For elucidating comments on the Seem case, see Sutherland, The 
Flag. The Constitution. and ~ n t e r n a t i o a  A~reements, 68 Harv. Law Rev. 
1374 (1955). Note, 49 Am. 3. I n t l l  L. 362 (1955). 

Where the  United S ta tes  a c t s  un i la te ra l ly  a s  it did i n  the  Seery 
case, it seems log ica l  t ha t  it  be t o  the  United S ta t e s  t o  whom i t s  
c i t i zens  should look f o r  compensation. But i n  the Far East during 
World War I1 where an a l l i e d  occupation was the rule ,  t o  whom should a 
c i t i zen  of t he  United S ta tes  there  look f o r  compensation f o r  a taking 
by the  Allied Powers? The Court of Claims relying on Hirota v. MacArthur, 
338 U,S. 197 (1948), (mil i tary t r ibunal  established i n  Japan by SCAP 
f o r  t r i a l  of war criminal i s  not a t r ibuna l  of U.S. fo r  purposes of 
application f o r  habeas corpus), has consis tent ly  held tha t  Japan, not 
the  United S ta tes ,  i s  the sovereign t o  whom U.S. c i t i zens  must look 
f o r  compensation f o r  pr ivate  property taken by Japan i n  response t o  
procurement demands issued on the authority of t he  Supreme Commander 
Allied Powers. Anglo-Chinese Shisaine: Co. v. United States ,  127 F. 
Supp. 553 ( ~ t .C 1 .  1955). Standard Vacuum O i l  Co. v. 
F. Supp. 465 ( ~ t .C 1 ,  1957). See, note, 71 Harv. Law 

Once, long ago, the  Supreme Court held t h a t  the  U.S. mi l i t a ry  com- 
mander who authorized the  seizure of private property of a U.S. c i t i zen  
i n  wartime on foreign s o i l  f o r  use i n  an a t tack was personallv l i a b l e  
t o  make compensation f o r  i t s  lo s s .  Ni tchel l  v. Harmony, 1 3  How. 115 



(1851). Needless t o  say, the  decision i n  Mitchell, v. Harmony has pro- 
voked considerable comment. For a c r i t i c a l  comment by a then leading 
spokesman of the  mil i tary,  see Birkhimer, Mi l i t am Government and Martial  
-Law, 255 (1892). A sure cure-all  t o  t h i s  undesirable r e su l t  l i e s  i n  the 
enactment by Congress of l eg i s l a t i on  ra t i fy ing  and validating the a c t s  
of mil i tary commanders during the occupation. "It i s  impossible for  the 
courts t o  declare an a c t  a t o r t  i n  violat ion of the  law of nations o r  
of a t r ea ty  of the  United S ta tes ,  when the  Executive, Congress, and the 
Treaty-making power have all adoPted it."De Camera, v. Brooke, 209 U.S. 
45 (1908). See, M., Art ic le4  b), Treaty of Peace with Japan, Sept. 8, 
1951, 3 U.S.T. 3173. 

d. Destruction. 

Read: Pars. 56, 393b and QOb, FM 27-10. 

The cases and materials heretofore have been concerned with t he  
authority of an occupant t o  take and use property found i n  occupied 
t e r r i t o ry ,  and with the  extent of his pecuniary l i a b i l i t y  f o r  such use. 
A s ingle  c r i t e r i o n  enters  i n t o  consideration where property i s  destroyed 
by the  occupant. I f  destroyed under conditions of absolute necessity, 
no l i a b i l i t y  resu l t s .  See, u.,Un'ted S t  t e s  v. Caltex ( ~ h i l i a n i n e s )  
Inc.  e t  al,, 344 U,S. 149 (1952), f-"-petroleum depots of U.S. corporation 
destroyed i n  Philippines t o  prevent them from f a l l i n g  in to  hands of 
Japanese invaders). Juraenza I ron  Co. v. United States ,  212 U.S. 297 
(1909)~  (buildings of U.S. corporation burned i n  Cuba during Spanish- 
American War under belief they were contaminated with yellow fever 
germs). Of course, destruction does not operate re t roact ively t o  ex
tinguish l i a b i l i t y  f o r  any previous use. United S ta tes  v. Russell, 1 3  
Wall. 623 (1871). Cf., United S ta tes  v. Caltex, supra. 

e. Sequestration, 

-Read: Pars. 399 and 431,- FN 27-10. 



-NOTE 
 
Where is the juridical basis for sequestration of private property 
 

in occupied territory? In conventional international law? In customary 
 
international law? See, Fraleigh, The Validity of Acts of Eneq 
 

tine Proaertlv I&&&,35 Cornell Law Quar- 
 

During the occupation of Greece in World War 11, the Germans in 
order to prevent profiteering in olive oil ordered it all placed under 
tbir control and permitted sales to be made only with their approval. 
This was contrary to Greek law. Was this legal? See, L&N (olive Oil 
case), (~reece1949), Annual Digest, 1948, Case No. 186. See, also, 
Anat% v. Soc, Electrica Coloniale Italiano (Italy 1950), Int '1Law 
Rep., 1950, 4W n. (in Italian North Africa during World War I1 the 
allied governments by proclamation assumed "control over goods essential 
to the needs of the armed forces and the inhabitants of the occupied 
territoryw), See, also, Maari v. Di Marco (ltaly 1951), Int '1 Law Rep,, 
1951, Case No. 212 (Allied Military Government in Italy set up boards 
to control the price of timber, with powers to dictate the terms of 
future contracts for the sale of timber and to vary those of contracts 
already entered into which remained unexecut ed) . 

If sequestration is legal in principle, may the occupant sequester 
 
things that he may not requisition? 
 

5. Procurement of Services. 

a. General limitations. 

Read: Pars. 32, 382, 412, 419,420, FM 27-10. 
 

-NrnE 
The right to requisition the services of indabitants of occupied 

territory would appear to be subject to three important limitations; 
(1)it must not involve the inhabitants in "taking part in the operations 
of war directed against their own countryn (art. 23, EIR; par. 32, 
F'M 27-10; art. 52, HR; par. 412, FM 27-10); (2) it must not entail a 
deportation or forced labor outside their country (art. 49,GC, par. 382, 
FM 27-10); and (3) it must not be disproportionate to the resources of 
the countrg (art. 52, HR, par. 412~1,FM 27-10). 



Perhaps the most important limitation--certainly the most provocative- 
 
is that against using inhabitants in "the operations of war directed 
 
against their own country.tt What constitutes taking part in operations 
 
of war? In years gone by a distinction was made between digging trenches 
 
in the front lines, which was universally agreed to be prohibited, and 
 
constructing fortifications in rear areas, which most authorities re- 
 
garded as permissible. Is such a distinction valid today? consider, 
 
par. 420, FM 27-10. 
 

May an occupant validly requisition the services of a local inhabi- 
 
tant to guide his forces? To furnish him with information? Consider, 
 
par. 270, FM 27-10. What if the inhabitant volunteers to help? Is 
 
the occupant obliged to refuse his services? 
 

May an occupant validly requisition the services of inhabitants to 
 
dig anti-aircraft gun emplacements about cities? 
 

May an occupant validly requisition the services of inhabitants 
 
to repair tanks and armored cars at rear area ordnance shops? 
 

May an occupant validly requisition the services of inhabitants 
 
to work in a munitions plant? 
 

May an occupant validly requisition the services of inhabitants 
as interpreters and translators to assist in the processing of prisoners 
of war?  

b. Conditions of emvloyment. 
 

Read: Pars. 418 and 421, FM 27-10. 
 

Private property may be requisitioned only for the needs of the army 
 
of occupation. Is this true wlth respect to the requisition of private 
 
services? 
 

Does Article 52, HR (par. 412, FiYl 27-10), require that the occupant 
pay wages to inhabitants whose services have been requisitioned? Consider, 
paragraph 416, 3% 27-10. 



Is the requirement of Article 51, GC (par. 418, FM 27-10) tha t  a 
f a i r  wage be paid applicable, as it has been suggested, only f o r  services 
i n  a id  of c iv i l i an  needs? See, Stone, Legal Controls of International 
Conflict 712 (1954) . 

A practice during World War I1 was t o  pay f o r  requisitioned services 
with food. Is tha t  practice now i l l ega l?  

Suppose there is a shortage of manpower i n  the occupied te r r i tory .  
May the occupant compel women t o  work a t  tasks the leg is la t ion  i n  force 
i n  the occupied country prohibits? Consider, the implications, i f  any, 
of Article 27, GC (par. 266, FM 27-10). 



PAKr V I I I  
  

PUBLIC FINANCE 
 

1. -Taxes. 

Read: Pars. 425, 426, and 427, F'M 27-10. 

-NOTE 
I n  Liaabue v. Finanze (1taly 1952), I n t  '1 Law Rep., 1952, Case No. 

137, the Court said: "It i s  the opinion of writers,  and it appears, in
deed, from the  wording of t h a t  Article [48] t h a t  the obligation t o  re- 
spect so f a r  a s - i s  possible the tax  system already i n  force i n  the  
occupied te r r i tory ,  a s  d i s t inc t  from the  obligation t o  defray the costs  
of administration on the same scale as the legitimate ~overnmenb, does 
not disable the  Occupying Pover from imposing new taxes o r  abolishing 
o r  modifying those already i n  existence. And on this basis, orders of 
the Occupying Power cancelling customs dut ies  on goods imported f o r  
mili tary purposes or  f o r  the needs of the occupying force may be seen 
t o  be just i f ied.  But, i f  the  ru l e  l a i d  down i n  Article 48 i s  not t o  be 
deprived of all force a s  a provision designed f o r  the  protection of the  
population of the  occupied te r r i tory ,  it must be held t o  require tha t  
the imposition of new taxes o r  the  remission of old ones shall be ef- 
fected by measures of a general character. Fiscal  impositions or  exemp- 
t ions  effected under colour of the Occupant's power of taxation by 
part icular  orders, and creating i n  effect privileges f o r  individuals 
prejudicial  t o  the general c i v i l  order which the Occupant i s  bound t o  
maintain, must be regarded a s  contrary t o  the international laws of war." 

Although both par. 426b, FM 27-10, and the Ligabue case seem c lear ly  
t o  stand f o r  the proposition tha t  the occupant may increase taxes, some 
authori t ies  take the position tha t  he may not. See, a.,Von Glahn, 
The Occuwation of Enem Terr i torv 150 (1957). Von Glahn s t a t e s  tha t  it 
is obvious tha t  the occupant i s  lega l ly  unable t o  increase taxes (id., 
151). Are you i n  accord? 

May the occupant withhold income taxes from the wages paid inhabitants 
whose services he has requisitioned? Consider, par. 418, I'M 27-10. 



Local law may require employers t o  contribute t o  unemployment, 
health insurance and similar welfare funds, Is the occupant who u t i l i z e s  
the services of indigenous personnel lega l ly  bound t o  make such con- 
tributions? 

2. Customs Duties 

Read: Par. 376, F'M 27-10. 

Ample authority ex is t s  f o r  the  proposition tha t  a bell igerent oc
cupant may establ ish a customs house, l icense and regulate commercial 
ship ing, and impose customs duties. United Sta tes  v. Rice, 4 Wheat. 
246 r. 1819), ( ~ r i t i s h  occupation of Castine, Me., during War of 1812). 
Fleming v. Paae, 9 How, 603 (1850), page 37, supra. Doolev v. United 
States,  182 U.S . 222 (1901), ( U S .  occupation of Puerto Rico during 
Spanish-American war) . 

Does Art ic le  48, HR (par. 425a, FM 27-10), have any application t o  
the subject of customs duties? 

I f  a shipper pays the customs duties assessed by the occupant, i s  
he insulated against a nunc Dro tunc assessment by the legitimate 
sovereign upon the l a t t e r ' s  return? See, United Sta tes  v. Rice, suDra. 
Does it depend upon whether the  occupant's assessment was valid under 
international law? See, Ligabue v. Finanze ( l t a l y  1952), I n t t l  Law 
Rep., 1952, Case No. 137. 

3. Contributions. 

-Read: Pars. 428 and 429, FM 27-10. 



The exaction of contributions is as old as war itself, It was the, 
 
traditional means of sparing a city from pillage. 
 

Is there a limit on the amount of contributions that may be exacted 
 
from the inhabitants of a community? Must contributions be proportionate 
 
to the resources of the country as is the case with requisitions (par. 
 
412a, FM 27-10)? 
 

May an occupant exact contributions to secure funds with which to 
 
pay for goods and services that he has requisitioned? Would such a 
 
practice violate the spirit of the Hague Regulations? 
 

Is there an obligation to repay contributions? 
 

4. Currency. 
 

a. Occupation currencx. 
 

-Read: Par. 430, FM 27-10. 

-NOTE 
Where is the juridical basis for an occupant to issue his own cur- 

rency? Is it implied in Article 43, HR (par. 363, FM 27-10)? See, 
Aboitiz & Co. v. Price, 99 F. Supp. 602 (D. Utah 1951). Is there .a 
basis in customary international law as well? See, Hearinas on Occumtion 
Currencv Transaction before Committees on A~~ro~rfatf~ns. Armed Services 
and Banking ahd Currency (80th Con? ., 1st Sess., 1947, pp. 72-84; 
Bishop, International Law 615-618 1953)) .i 

What does the occupant use to cover hid,occupation currency? 
 

Does occupation currency imply a promise on tbb part of the occupant 
to pay? Is payment a matter to be resolved later by the terms of an 
armistice or peace treaty? See, Fairman, Some Observations on Militaq 
Occumt.lon, 32 Mime Law Rev. 319 (1948). 



Military currency was a lso  used by the United States  and Great Britain 
i n  l iberated countries such as  France, Belgium, and the Netherlands, 
T h i s ,  of course, pursuant t o  a c i v i l  a f f a i r s  agreement. See, a,,par. 3, 
Memo NO. 2, Directives and Aveements on C i v i l  Affairs i n  France, pagelo, 
sums. So much of this currency as  was used f o r  the  payment of troops 
was made good a t  the end of the  war i n  dol lars  and s te r l ing  respectively. 
So much as was used t o  pay for  supplies and services procured local ly 
was charged a s  an off-set against lend-lease, See, Fairman's a r t i c l e  
c i ted  i n  the preceding paragraph. 

From an accounting standpoint, the following i s  of interest :  

"The appropriation accounting procedure used by the  Army i n  
connection with the  issuance of mil i tary currency i s  f u l l y  adequate 
t o  safeguard the control of Congress over the  s ize of mil i tary a p  
propriations. 

flSimultaneously with the issuance of BPI currency i n  Sici ly,  
the Army s e t  up an appropriation accounting procedure t o  insure 
against the possibi l i ty  tha t  the issuance of such currency would 
have the  effect  of increasing the Army's appropriation beyond tha t  
provided by the  Congress. The procedure used i s  t o  debit the Army's 
appropriation i n  an amount equivalent t o  a l l  military disbursements 
made i n  currency, such a s  payment of wages t o  troops and purchases 
of supplies. No similar debit  i s  made i n  the  case of disbursements 
of AM l i r e  f o r  purely loca l  government purposes, such a s  payment 
of loca l  government employees and maintenance of hospitals, schools, 
etc. The amounts thus debited against the  appropriation are s e t  
up i n  a special suspense account i n  the Treasury and w i l l  be avail
able i n  connection with any f i n a l  settlement of f inancial  responsi- 
b i l i t y  f o r  the AM currency, It is  understood tha t  the Br i t i sh  Army 
and Treasury are following a similar procedure ." U.S. Treasury Memo 
on Occupation Currency. Sept. 23, 1943 ( ~ e a r i n ~ s  on Occupation Cur
rency Transactions before Committees on Appropriations, Armed Services 
and Banking and Currency, U.S. Senate, 80th Cong,, 1st sess., 1947, 
pp. 72-84. 

b. Rates of exchange. 



EISNER v. UNITED STATES 
117 F. Supp. 197 ( ~ t .  C1.  1954) 

Facts: P la in t i f f ,  a U. S. c i t izen,  had an account i n  a Berlin bank 
dating back t o  a period before the Allied occupation. I n  the  beginning, 
the occupation authori t ies  closed a l l  such accounts. Later i n  1948, the 
Allied occupation authori t ies  issued an ordinance cal l ing i n  the  old 
currency consisting of Reichsmarks t o  be exchanged f o r  new Deutsche 
Marks a t  the r a t e  of ten  t o  one. The ordinance was expressly inapplicable 
t o  such accounts as tha t  of the  p la in t i f f .  I n  1949 the United S ta t e s  
commandant i n  Berlin authorized such accounts t o  be converted a t  the  
r a t e  of twenty t o  one i f  the  owner of the deposit was a national of one 
of the United Nations. P la in t i f f  sues f o r  just  compensation claiming 
tha t  the  twenty t o  one conversion r a t e  operated t o  confiscate 95% of 
her account. 

Issue: Did the action of the U.S, commandant const i tute  a taking of 
plaint  i f f  I s  property without just  compensation? 

Owinion: No. The p la in t i f f  5s not en t i t l ed  t o  recover. The task of 
occupying powers i n  a great and complex country such a s  Germany, whose 
own Government had completely collapsed, was an almost insuperable one. 
Certainly it included the power t o  establish a rat ional  monetary system. 
The d i f f i cu l t i e s  of such a reform were so great t h a t  it was long, per
haps too long, delayed. But u n t i l  a s table  currency was established, 
economic recovery lagged, the population suffered, and the f inancia l  
burden upon the occupying powers continued. The hoped-for benefits of 
the  currency reform were realized almost a t  once. Like any other funda- 
mental change of law o r  Government policy, it brought hardships t o  some 
people. Such hardships cannot, of course, be regarded as creating claims 
against the Government, e l se  all lega l  change would become f i s c a l l y  im
possible, 

The currency reform here i n  question was a sovereign act ,  reasonably 
calculated t o  accomplish a beneficial  purpose, and i f  it did have any 
adverse effect  upon the p la in t i f f ,  she cannot, under well-settled prin
ciples,  sh i f t  t ha t  effect  t o  the public treasury. 



1 It i s  not necessary f o r  us  t o  decide whether the f a c t  t ha t  the  
property here i n  question was outside the United Sta tes  would be a bar 
t o  the p l a i n t i f f ' s  claim. 

The Government's motion f o r  a s m r y  judgment i s  granted, and the 
p l a i n t i f f ' s  pe t i t ion  i s  dismissed. 

It i s  so ordgred. 

. -NOTE 

What c r i t e r i o n  exis t s  upon which t o  determine the lawfulness of 
the r a t e  of exchange fixed by the occupant? Is he an insurer against 
inf lat ion? Is he some sor t  of a fiduciary? See, par. 430, FM 27-10. 

The German practice during World War I1 was t o  issue near value
l e s s  occupation currency i n  la rge  quant i t ies  a s  a device f o r  stripping 
the  occupied area of i t s  goods and i t s  labor fo r  the benefit of Germany. 
Was t h i s  i l l e g a l ?  

c . Banks and banking. 

HAW PIA v. CHINA BANKING CORP. 
 
(philippines 1949) ,'Annual Digest, 1951, Case No. 203 
 

Facts: Before the Japanese occupation of the Philippine Islands 
the p la in t i f f  owed the defendant bank, a Fi l ipino concern, a debt which 
was secured by a mortgage on land. During the occupation period the 
p la in t i f f  paid, i n  Japanese occupation currency (so-called "Mickey Mouse" 
money), the amount of the  debt t o  the Bank of Taiwan, which had been 
appointed by the Japanese mil i tary authori t ies  i n  the Philippines as  
the l iquidator  of the  defendant bank. After the war p la in t i f f  requested 
the defendant bank t o  cancel the mortgage. The bank refused, claiming 
tha t  p l a in t i f f ' s  payment t o  the Bank of Taiwan was not a sat isfact ion of 
the debt. The p la in t i f f  i n s t i tu t ed  t h i s  action t o  compel the defendant 
t o  cancel the  mortgage. 

Issue: Was p la in t i f f ' s  payment.in occupation currency t o  the Bank 
of Taiwan a sa t i s fac t ion  of the debt? 



O~inion:  Yes. The Court said: I' he Japanese mil i tary au thor i t ies  
had power, under the internat ional  law, t o  order the  l iquidation of the  
China Banking Corporation and t o  appoint and authorize the  Bank of 
Taiwan as l iquidator  t o  accept t h e  payment i n  question, because such 
liquidation i s  not a confiscation of the properties of the bank ap
pellee, but a mere sequestration of i t s  asse ts  which required the l iqui -  
dation or  winding up of the business of said bank. . . . 

"Before the  Hague Convention, it was the  usage o r  i r a c t i c e  t o  
allow or  permit the confiscation or  appropriation by the belligerent 
occupant not only of public but a lso of private property of the  enemy i n  
a t e r r i to ry  occupied by the belligerent hos t i le  army; and a s  such usage 
o r  practice was allowed, a f o r t i o r i ,  any other a c t  short of confiscation 
was necessarily permitted. Sec. I11 of the  Kague Regulations only pro- 
h i b i t s  the confiscation of pr ivate  property by order of the mil i tary 
authori t ies  ( a r t .  46), and p i l lage  o r  stealing and thievery thereof by 
individuals ( a r t .  47). . .The belligerents i n  t h e i r  e f fo r t  t o  control 
enemy property within t h e i r  jur isdict ion or  i n  t e r r i t o r i e s  occupied by 
t h e i r  armed forces i n  order t o  avoid t h e i r  use i n  a id  of the  enemy and 
t o  increase t h e i r  own resources, a f t e r  the  Hague Convention and specially 
during the first World War, had t o  resor t  t o  such measures of prevention 
which do not amount t o  a s t ra ight  confiscation, a s  freezing, blocking, 
placing under custody, and sequestrating the eneqy private property, 
Such ac t s  a re  recognized a s  not repugnant t o  the provisions of Art. 46 
o r  any other a r t i c l e  of the Hague Regulations. ... 

. . .It having been shown above tha t  the Japanese Military Forces 
had power t o  sequestrate and impound the asse ts  o r  f'unds of the Chlna 
Banklng Corporation, and fo r  t h a t  purpose t o  liquidate it by col lect ing 
the  debts due t o  said bank from i t s  debtors, and paying i t s  credi tors ,  
and therefore t o  appoint the  Bank of Taiwan a s  l iquidator  with the  
consequent authority t o  make the collection, it follows evidently t h a t  
the payments by the debtors t o  the  Bank of Taiwan of t h e i r  debts t o  the 
China BankZng Corporation have extinguished t h e i r  obligation t o  the  
l a t t e r .  . . . 

"The f a c t  t ha t  the money with which the debts have been paid were 
Japanese war notes does not a f f ec t  the va l id i ty  of the payments. . . . 

[1n conclusion, the court said:] mwhatev,er might have been the 
in t r ins i c  or extr insic  worth of the Japanese war-notes which the Bank of 
Taiwan has received a s  f u l l  sa t i s fac t ion  of the obligations of the ap- 
pellee 's  debtors t o  it, is  of no consequence i n  the present case. , . . 



the  Japanese war-notes were issued as  l ega l  tender a t  par with the 
Philippine peso, and guaranteed by the  Japanese Government 'which takes 
f u l l  responsibili ty fo r  the i r  usage having the  correct amount t o  back 
them up' (~roclarnation of Jan. 3, 1942). Now tha t  the outcome of the 
war has turned against Japan, the enemy banks have the r ight  t o  demand 
from Japan, through t h e i r  S ta tes  or  Governments, payments o r  compensa+ion 
i n  Philippine pesos or  U.S. dol lars  as  the case may be, f o r  the l o s s  or 
damage in f l i c t ed  on the  property by the emergency war measure taken by 
the  enemy. I f  Japan had won the war or  were the  victor,  the property 
or  money of said banks sequestrated or  impounded by her might be re- 
tained by Japan and credited t o  the respective States  of which the 
owners of said banks were nationals, a s  a payment on account of the  
sums payable by them a s  indemnity under the  t rea t ies ,  and the said 
owners were t o  look f o r  compensation i n  Philippine pesos o r  U.S. dol lars  
t o  t h e i r  respective States. . . .And i f  they cannot get any or  suf
f i c i en t  compensation e i ther  from the enemy or  from the i r  States, be
cause of t h e i r  insolvency or  impossibility t o  pay, they have natural ly 
t o  suffer, a s  everybody else, the losses incident t o  all wars." 

-NOTE 
It i s  interest ing t o  note tha t  Professor Hyde, whose book, 

International Law Chiefly a s  Interwreted and Amlied by the United States  
(2d ed. 1947), re l ied  upon by the  Court t o  support the r e su l t  reached, 
wrote a b i t t e r  cr i t ic ism of the  Haw Pia case. See, 24 Philippine Law 
Journal 141 (1949). He argued tha t  t o  hold tha t  payment t o  the l iqui -  
dator i n  worthless occupation currency was a sat isfact ion of the debt 
was t o  rob the credi tor  bank of i t s  property. The resul t  i n  the  case, 
he contended, gave judicial  sanction t o  a violation of Article 43, HR, 
by the Japanese. In,  Gibbs e t  a l .  v. Rodrimes e t  al. hili lip pines 1 9 5 0 ) ~  
I n t l l  Law Rep. 1951, Case No. 204, the Court replied t o  Professor Hyde 
and reaffirmed i t s  holding i n  Haw Piq. 

Suppose the  debt had been contracted during the occupation and had 
been denominated i n  occupation currency. If money was s t i l l  owing a t  
the  end of the  occupation, i n  what currency should it be payable? A t  
what r a t e  of exchange? Consider, Thorinnton v. Smith, 8 Wall. 1 (1868), 
( su i t ,  subsequent t o  occupation, t o  secure payment of a note given prior  
t o  occupation t o  secure payment of land purchased i n  Confederate t e r r i -  
tory; note, by i t s  terms, payable i n  Confederate money). See, a lso 



Aboitiz and Co. v. Price, 99 F. Supp. 602 (D. Utah 1951), (inmate of 1 
Japanese prisoner of war camp i n  Philippines borrowed money clandestinely 
from Fil ipino bank; loan made i n  occupation currency, but repayable i n  
dollars).  The Aboitiz case i s  commented upon i n  50 Mich. Law Rev. 1066 
(1952). 

The Haw Pia, case i l l u s t r a t e s  anather form of permissible se  ues- 
t r a t ion  of private property. I n  Gates v. Goodloe, 101 U.S. 612 ?1879), 
the Supreme Court upheld the sequestration of ren ts  from property i n  
occupied t e r r i t o r y  due landlords absent i n  Confederate te r r i tory .  

5. State  debts. 

-Read: Par. 403, FM 27-10 (1s t  par .) . 

-NOTE 
The f i r s t  paragraph of Art ic le  53, HR (par. 403, FM 27-10), ra i ses ,  

ra ther  than answers, the question whether the occupant may col lec t  
debts due the  ousted sovereign. The question i s  complicated by the  
argument tha t  a s  s t a t e  debts const i tute  obligations between the debtors d 
and the ousted sovereign and as  occupation does not t ransfer  sovereignty, 
the occupant does not succeed t o  the pr iv i ty  enjoyed by the  ousted sov- 
ereign. Some authori t ies  accept t h i s  ra t ionale  and take the posit ion 
tha t  the occupant cannot lega l ly  co l lec t  any debts due the s ta te .  See, 
Von Glahn, The Occu~ation of Enemy Terr i tory 156-159 (1957). Other au- 
thor i t ies ,  resorting t o  Art ic le  48, HR (par. 425a, F'M 27-10), contend 
tha t  a s  the occupant i s  obliged t o  defray the expenses of administration 
of the  t e r r i to ry ,  he ought t o  be authorized t o  co l lec t  those debts 
f a l l i ng  due during the  period of his  occupation. See, Stone, 
Controls of International Conflict n7 (1954). 

I n  Germany, General Eisenhower was instructed t o  impound o r  block 
all credi t s  held by or  on behalf of the  German national, s ta te ,  pro
vincial ,  and loca l  governments, and agencies and instrumentali t ies 
thereof, pending determination of future disposition. See, par. 6e( l ) ,  
Appendix C, Combined Directive f o r  Mi l i tam Government i n  Germany Prior 
t o  Defeat or  Surrender, page 5, pupr~i. 



1. Civil matters. 
 

W E I S S  v. mss 
(~uxemburg1948), Annual Digest, 1949, Case No. 173 

Facts: Certain dffficulties arose in the administration of an 
 -
estate commenced during the German occupation of Luxemburg and not yet 
 
completed. The plaintiff sought to apply Luxemburg civil law, while 
 
the defendant attempted to set up a rule of German civil law which had 
 
been introduced by the occupation authorities and was in force when the 
 
administration began. 
 

Issue: Do the legislative enactments of the occupant apply after 
 
the termination of the occupation to matters arising during the period 
 
of occupation? 
 

O~inton: No. "The legal consequences of events which occurred 
during the occupation are governed by the ordinary law of this country. 
German laws then introduced and forcibly imposed lost all validity in 
this country as the immediate result of the liberation of Luxemburg." 

NOTE-

The old Roman concept of the >us ~ostlimia is concerned with re- 
 

storing the legal state of things upon the termination of the occupation 
 
and the return of the legitimate sovereign to power. See, Ireland 
 
Jus Postlimin~i and the Coming Peacg, 18Tulane Law Rev. 584 (19441. 
 
More than just the continued application of the occupant's legislative 
 
enactments is involved; the validity of the judgments of his courts, the 
 
validity of contracts and property transactions entered into during the 
 
occupation, to mention a few, all fall within the ambit of postliminium. 
 



Unless the rovisions of the t r ea ty  of peace deny him this (see, 
e.g., Article 4f b),  Treaty of Peace with Japan, Sept. 8, 1951, 3 UST 
3173 (1952,)), the returning sovereign has the power t o  do what he w i l l  
with respect t o  occupation transactions. To the extent tha t  nations 
have customarily chosen t o  the  same thing there can be said t o  be 
law. See, Morganstern, Val %its of the  Acts of the Belligerent Occu~ant, 
28 B r i t .  Y .B. I n t  '1. L. 291 (1951). Generally, the courts of the re- 
turning sovereign w i l l  not upset a transaction fundamentally r ight  and 
f a i r  under his concept of law and justice.  For example, i n  Hefferman v. 
Porter, 46 Tenn. 323 (1869), a reconstruction era  s t a t e  court recognized 
the  judgment of an occupation court i n  a c i v i l  case as  r e s  
the issues involved; whereas i n  laser^ v. Rocheray, W a l l .  437 1873),17 +Of 

the Supreme Court vacated the judgment of an occupation court entered 
without the defendant having been granted an opportunity t o  present Ms  
defense. 

Do you see the postliminium question involved i n  any of the cases 
 
studied thus f a r ?  
  

2. Criminal matters. 

Read: Par. 447, FM 27-10. 

PERgLTA v. DIRECTOR OF PRISONS 
75 Phil. Iiep. 285 (1945) 

Facts: During the Japanese occupation of the Philippines, Peralta,  
a loca l  policeman, was convicted of the  offense of robbing i n  violation 
of a law enacted by the Japanese puppet government, and was sentenced 
t o  l i f e  imprisonment. This i s  a habeas corpus action brought before the 
courts of the  restored government of the Philippihe Islands. 

Issue: Does the judgment of an occupation court i n  a criminal case 
cease t o  be valid upon the-return of the legitimate sovereign? 

Opinion: Writ granted. After first determining tha t  the law of 
which Peralta had been convicted of violating was of a po l i t i ca l  com
plexion, i n  tha t  it could be violated only by persons charged o r  connected 
with the supervision and control of the  production, procurement, and 
dis t r ibut ion of food and other necessaries-enacted t o  prevent such items 



from reaching guerrillas-the court held tha t  under the doctrine of 
postliminium Pera l ta l s  conviction must be considered a s  having ceased 
t o  be valid, so fact^, upon the l ibera t ion  of the  Philippines by 
General Mac Arthur. 

-NOTE 

Accord; Crfminal F i l e s  ( ~ r e e c e )  Case, ( ~ r e e c e  1951), I n t ' l  Law 
Rep., 1951, Case No. 195. 

Would the  r e su l t  i n  the Peraltq case have been the same i f  Peral ta  
had been charged with the robbery of a bank i n  violation of a loca l  
l a w  continued i n  force by the Japanese? 



UNCONVENTIONAL AND 1RREX;ULA.R COMBATANTS 
 

1. Genera. There exists  no greater threat t o  the security of occupied 
ter r i tory  than the combatant who masquerades as a civilian. Behind his 
disguise he may be a spy, a saboteur, a partisan, or a guerrilla. 
Whichever he is, the law of war has provided fo r  him. 

2. Unconventional combatants. 

a. Spies. 

Read: Pars. 74, 75, 76, 77, 78 and 248, F'M 27-10. 

-NOTE 

What is  a s ~ ?Is it essential that  he act clandestinely? See, 
par. 75, FM 27-10. I n  r e  Wulstz (France 1947), Annual Digest 1948, 
Case No. 127 (accused wore uniform of resistance movement). 

What is the extent of the protection granted a spy b'JT the laws of 
war? A prompt t r f a l  before a prompt execution? 

For an excellent article analyzing the juridical basis of spging 
aad the disposition made of spies, see Baxter, So-Called 'Unmivilened 
Bellinerencvt: S ~ i e s .  Guerrillas. and Saboteurs, 28 B r i t .  Y.B. I n t t l  
L. 323 (1951). 

IN RE MAIiTIN 
 
45 Barbours Sup. C t .  Rep. 142 (N.Y. 1865) 
 

Facts: After Lee's surrender a t  Appo~wttox, Martin, a former Con- 
federate officer,  was arrested by General Hooker and charged with the 
offense of arson and spging, both of which were alleged to  have occurred 



i n  the c i t y  of New York during the  war. T h i s  i s  an action of habeas 
corpus brought by Martin who contends tha t  he i s  i l l e g a l l y  restrained 
by General Hooker. 

-Issue: May one be held and t r i ed  a s  a spy a f t e r  he has returned t o  
h i s  own l i n e s  and the  war has ended? 

O~inion:  No. The Court i n  granting the writ said: nI know of no 
case i n  modern history or i n  reports of cases decided by the courts 
where any person has been held o r  t r i e d  as  a spy who was not taken be- 
fore  he had returned from the t e r r i t o r y  held by his enemy, or  who was 
not brought t o  trial and punishment during the eds t ence  of the war ." 

-NOTE 
Accord; I n  r e  Me e r  ( ~ r e n c hM i l .  Trib. 1948), Annual Digest, 1948, 

Case No. 152T-German intel l igence of f icer  t r i e d  subsequent t o  demobilization 
for  wartime espionage) . 

I n  December of 1944 the German 150th Brigade, commanded by Otto 
Skorzeny, was ordered t o  follow the spearhead of the Ardennes offensive 
across the American l ines .  The men of the Brigade dressed i n  captured 
American uniforms and wore German parachute overalls over these uniforms. 
Once inside the  American l ines ,  they were t o  discard the i r  overalls 
and, dressed i n  American uniforms, seize three key bridges. When the 
spearhead fa i led ,  Skorzeny attached h i s  Brigade t o  an S.S. corps and 
participated i n  the Palmedy attack. Here cer ta in  of h is  men were seen 
fighting i n  American uniforms. After the war Skorzeny and nine of h i s  
officers were arrested and charged with violating the laws of war. A l l  
were acquitted. Trial of Otto Skorzen~ and Others, Case NO. 56, 1947, 
9 Law Rep. of Tr i a l s  of War Criminals 90 (1949). 

What violation of the laws of war do you see i n  the f a c t s  of the 
Skorzeny case? 

b. Saboteurs. 



P M E  Q U I R I N  
U.S. 1 (1942) 

Facts: During the hours of darkness on June 13, 1942 and again on 
June 17, 1942, German submarines landed a t o t a l  of eight specially 
trained saboteurs on the  shores of the United States.  Four were landed 
a t  Amogansett Beach on Long Island and four were landed a t  Ponte Vedra 
Beach, Florida. A l l  eight wore German Marine Infantry unlfoms, while 
landing. Immediately a f t e r  landing they buried t h e i r  uniforms, together 
with a supply of explosives, fuses, and incendiary and timing devices, 
and proceeded i n  c iv i l i an  dress t o  key c i t i e s  i n  the United States.  
The eight had received instruct ions i n  Germany from an of f icer  of the  
German High Command t o  destroy war industries and w a r  f a c i l i t i e s  i n  the 
United States.  Agents of the Federal Bureau of Investigation apprehended 
them, however, before they could carry out t h e i r  mission. 

On July 2, 1942, the President, a s  Commander-in-Chief, appointed a 
Military Commission and directed it t o  t r y  Quir in  and his seven associates 
f o r  offenses against the law of war and the Articles of War, and prescribed 
regulations f o r  the procedure on the t r ia l  and f o r  review of the record 
of trial and of any judgment o r  sentence of the Commission. On Ju ly  8, 
1942, the trial of the prisoners commenced, They were charged, generally, 
with violations of the law of war, aiding the enemy i n  violation of A.W. 
81, spying i n  violation of A.W. 82, and conspiracy t o  commit the mentioned 
offenses. Before the  judgment of the mil i tary commission was announced, 
the  defendants f i l e d  applications f o r  writs of habeas corpus i n  the 
Federal D i s t r i c t  Court f o r  the Dis t r ic t  of Columbia. Their applications 
were denied. The Supreme Court granted cer t iorar i .  

Issues: 1. Has the President const i tut ional  o r  s ta tutory authority 
t o  order the eight Germans (one claimed t o  be a U.S. c i t izen,  however), t o  
be t r i e d  by a mil i tary t r ibunal  f o r  the offenses charged, and 

2. If so, i s  the order of the President prescribing the  
procedure f o r  the i r  t r i a l  l e g a l  and valid i n  view of the provisions of 
Articles 38, 43, 46, 50-1/2 and 70, Articles of War, which conf l ic t  
therewith? 

3 .  Do the  pet i t ioners ,  a s  enemy belligerents,  have access 
t o  the Federal Courts? 

Answsring all quest ions- in the affirmative, the court 
s ta ted insofar a s  i s  hereT: nBy universal agreement and 
practice the law of war draws e dist inct ion between the armed forces and 
the peaceful populations of bell igerent nations [ci t ing HR] and a lso  



between those who a re  lawful and unlawful combatants. Lawful combatants 
a re  subject t o  capture and detention a s  prisoners of war by opposing 
mil i tary forces. Unlawful combatants a re  likewise subject t o  capture 
and detention, but i n  addition, they a re  subject t o  t r i a l  and punishment 
by mil i tary t r ibunals  f o r  a c t s  which render t h e i r  belligerency imlawnil. 
The spy who secret ly  and without uniform passes the mil i tary l i n e s  of a 
bell igerent i n  time of war; seeking t o  gather mi l i ta ry  information and 
communicate it t o  the enemy, or  an enemy combatant who without uniform 
comes secret ly  through the  l i n e s  f o r  the purpose of waging'war by de
struct ion of l i f e  o r  property, a re  familiar examples of bell igerents 
who a re  generally deemed not t o  be en t i t l ed  t o  the s t a tus  of prisoners 
of war, but t o  be offenders against the law of war subject t o  t r i a l  and 
punishment by mil i tary t r ibunals  .If [c i t ing Winthropls id., pp. 1196, 
1197, 1219-1221; the t r i a l  of Major John Andre, 1780; and numerous 
Mexican and Civi l  War cases.] * * * 

"The law of war cannot r igh t ly  t r e a t  those agents of enemy armies 
who enter our t e r r i to ry ,  armed with explosives intended f o r  the destruc- 
t ion  of war industr ies  and supplies, a s  any the l e s s  bell igerent enemies 
than are  agents similarly entering f o r  the purpose of destroying f o r t i -  
f i ed  places or  our Armed Forces. By passing our boundaries f o r  such 
purposes without uniform or  other emblem signifying t h e i r  bell igerent 
s ta tus ,  or by discarding tha t  means of ident i f ica t ion  a f t e r  entry, such 
enemies become u n l a d u l  bel l igerents  subject t o  trial and punishmentmn 

-NOTE 
Here again, see Baxter's a r t i c l e  c i ted  i n  the note accompanying 

paragraph 2a, above. 

3. I r r e g d a r  combatants; partisans,  and nuerr i l las .  

a. Partisans. 

Read: Pars. 6 1 ~ ( 2 )  and 64, 3% 27-10. 



-NOTE 
 

The term npartisans" i s  used here i n  the  l ega l  context suggested 
by Professor Baxter t o  ident ify those i rregular  combatants who & meet 
the c r i t e r i a  of Article 4, GC (par. 6 1 ~ ( 2 ) ,  FN 27-10). The term i s  
not intended t o  include the members of a levee en masse. See pars. 
6 1 ~ ( 6 )  and 65, FM 27-10. It i s  not possible, i n  a lega l  sense, fo r  a 
levee en masse t o  a r i se  i n  occupied te r r i tory .  But cf., Von Glahn, 
The Occupation of Enemy Terr i tory 29 (1957). 

I N  RE LIST AND OT- (HOSTAGES TRIAL) 
(u.s. M i l .  Trib. Nuremberg 1948), Annual Digest, 1948, Case No. 215 

Facts: The ten accused were high-ranking of f icers  i n  the German 
 
aimed forces. They were charged with, insofar a s  i s  here pertinent, 
  
responsibili ty f o r  the  drafting and dis tr ibut ion of orders directing 
  
tha t  quarter must be refused t o  resistance troops; tha t  the  l a t t e r  
  
should be denied the s ta tus  and r ights  of prisoners of war;  and tha t  
  
prisoners of war should be summarily executed. 
 

Issue: Did the c iv i l i an  resistance forces operating i n  the  
Balkans qualify a s  lawful combatants under the  Hague Regulations so 
a s  t o  be ent i t led  t o  prisoner of war  s t a tus  upon capture? 

Opinion: No. i s  the contention of the  defendants tha t  a f t e r  
the respective capitulations a lawful belligerency never did exis t  i n  
Yugoslavia or  Greece during the  period here involved. The Prosecution 
contends just  a s  emphatically tha t  it did. The evidence on the subject 
i s  fragmentary and consZsts primarily of admissions contained i n  the 
reports, orders and diar ies  of the German army .units involved. There 
i s  convincing evidence i n  the record tha t  cer ta in  band uni ts  i n  both 
Yugoslavia and Greece complied with the requirements of International 
Law en t i t l i ng  them t o  the s ta tus  of a lawful belligerent. But the 
greater portion of the partisan bands fa i led  t o  comply with the ru les  of 
war en t i t l ing  them t o  be accorded the r ights  of a lawful belligerent. 
The evidence f a i l s  t o  establ ish beyond a reasonable doubt tha t  the  in- 
cidents involved i n  the  present case concern partisan troops having 
the s ta tus  of lawful belligerents. 

"The evidence shows tha t  the bands were sometimes designated a s  
uni t s  common t o  mil i tary organization. They, however, had no common 



uniform. They generally wore c iv i l i an  clothes although par ts  of German, 
I t a l i a n  and Serbian uniforms were used t o  the extent they could be 
obtained. The Soviet Star  was generally worn as insignia. The evidence 
w i l l  not sustain a finding tha t  it was such tha t  it could be seen a t  a 
distance. Neither did they carry t h e i r  arms openly except when it was 
t o  t h e i r  advantage t o  do so. There i s  Borne evidence tha t  various groups 
of the  resistance forces were commanded by a centralized command, such 
a s  the partisans of Marshal Ti to,  the Chetniks of Draja Mihailovitch 
and the Edes of General Zervas. It i s  evidence a lso  tha t  a few partisan 
bands met the  requirements of lawful belligerency. The bands, however, 
with which we are dealing i n  this case were not shown by satisfactory 
evidence t o  have met the requirements. This means, of course, tha t  
captured members of these unlawful groups were not en t i t led  t o  be treated 
as  prisoners of war, No crime can be properly charged against the  de- 
fendants f o r  the k i l l ing  of such captured members of the resistance 
forces, they being francs-tireurs. . . . 

"The evidence is c lear  tha t  during the period of occupation i n  
Yugoslavia and Greece, guerr i l la  warfare was carr ied on against the oc- 
cupying power. Guerril la warfare i s  said t o  exis t  where, a f t e r  the 
capitulation of the main part  of the armed forces, t he  surrender of 
the government and the occupation of i ts ter r i tory ,  the remnant of the 
defeated army or  the inhabitants themselves continue h o s t i l i t i e s  by 
harassing the enemy with unorganized forces ordinarily not strong enough 
t o  meet the enemy i n  pitched ba t t le ,  They are  placed much i n  the same 
position as a spy. By the law of war it is lawful t o  use spies. 
Nevertheless, a spy when captured may be shot because the belligerent 
has the r ight ,  by means of an effective deterrent punishment, t o  defend 
against the grave dangers of enemy spying. The principle therein in- 
volved applies t o  guerr i l las  who are not lawful belligerents. Just  a s  
the  spy may ac t  lawfully fo r  his country and a t  the  same time be a war 
criminal t o  the  enemy, so guerr i l las  may render great service t o  the i r  
country and, i n  t he  event of success, become heroes even, s t i l l  they 
remain war criminals i n  the eyes of  the enemy and may be t reated as 
such. I n  no other way can an army guard and protect i t s e l f  from the 
gadfly t a c t i c s  of such armed resistance. And, on the other hand, members 
of such resistance forces must accept the increased r i sks  involved i n  
t h i s  mode of fighting. Such forces are  technically not lawful bel- 
l igerents  and are  not en t i t led  t o  protection as  prisoners of war when 
captured. The r u l e  i s  based on the theory tha t  the forces of two s t a t e s  
are  no longer i n  the  f i e l d  and tha t  a contention between organized 
armed forces no longer exis ts .  This implies tha t  a resistance not 
supported by an organized government i s  criminal and deprives part ic i-  
pants of belligerent s tatus ,  an implication not jus t i f ied  since the 
adoption of Chapter I, Article I ,  of the Hague Regulations of 1907. 



I n  determining the gu i l t  or innocence of any army commander when charged 
with a f a i l u r e  o r  refusal  t o  accord a bell igerent s t a tus  t o  captured 
members of the resistance forces, the s i tuat ion a s  it appeared t o  h i m  
must be given the f i r s t  consideration. Such commander w i l l  not be 
permitted t o  ignore obvious f a c t s  i n  arriving a t  a conclusion. One 
trained i n  mil i tary science w i l l  ordinarily have no d i f f i cu l ty  i n  
arr iving a t  a correct decision, and i f  he wilful ly  re f ra ins  from so 
doing f o r  any reason, he w i l l  be held criminally responsible f o r  wrongs 
committed against those en t i t l ed  t o  the r ights  of a bell igerent.  Where 
room exis t s  f o r  an honest error  i n  judgment, such army commander i s  
ent i t led  t o  the benefit thereof by vir tue of the  presumption of h i s  
innocence. 

"We think the r u l e  i s  established that  a c iv i l i an  who aids, abets 
or par t ic ipates  i n  the  f ight ing i s  l i a b l e  t o  punishment a s  a war 
criminal under the laws of war. Fighting i s  legitimate only f o r  the 
combatant personnel of a country. It i s  only t h i s  group tha t  i s  en
t i t l e d  t o  treatment a s  prisoners of w a r  and incurs no l i a b i l i t y  beyond 
detention a f t e r  capture o r  surrender. 

"It is contended by the  prosecution tha t  t h e  so-called guer r i l las  
were i n  f a c t  i r regular  troops. A preliminary discussion of the subject 
i s  essent ial  t o  a proper determination of the applicable law. Members 
of mi l i t i a  or  a volunteer corps, even though they are  not a par t  of 
the regular arq, are  lawful combatants i f  ( a )  they a re  commanded by a 
responsible person, (b) i f  they possess some d is t inc t ive  insignia 
which can be observed a t  a distance, (c) i f  they carry arms openly, 
and (d) i f  they observe the laws and customs of war. See Chapter I, 
Article I, Hague Regulations of 1907. I n  considering the evidence 
adduced on t h i s  subject, the foregoing ru les  will be applied. The 
question whether a captured f ighter  i s  a gue r r i l l a  or  an i r regular  i s  
sometimes a close one tha t  can be determined only by a careful evaluation 
of the evidence before the Court. The question of the r ight  of the 
population of an invaded and occupied country t o  r e s i s t  has been the 
subject of many conventional debates. ( ~ r u s s e l s  Conference of 1874; 
Hague Peace Conference of 1899.) A review of the positions assumed by 
the various nations can serve no useful purpose here f o r  the simple 
reason tha t  a compromfse ( ~ a ~ u e  Regulations, 1907) was reached which 
has remained the controlling authority i n  the f ixing of a lega l  bel- 
ligerency. If the requirements of the Hague Regulations, 1907, are  met, 
a lawful belligerency exis ts ;  i f  they are  not met, it i s  an unlawful 
one. 



NOTE-

For a provocative a r t i c l e  by a Soviet spokesman ridiculing, i n  

effect ,  any e f fo r t  t o  take the provisions of the  Hague Regulations (now 
Article 4a(2), GC) l i t e r a l l y  and apply them i n  a "peoples" war, see 
Trainin, Questions of Guerril la Warfare i n  the Law of War, 40 Am. J. 
I n t l l  L. b34 (1946). See, also,  D.A, Pam. 20-244, The Soviet Partisan 
Movement, 1941-1944, August 1956. 

I N  RE HOFFMBM 
enma mark 1948), Annual Digest, 1949, Case No. 191 

Facts: The accused, a member of the  German Security Police i n  oc- 
cupied !)enmark, had i n  1944-1945 i n  several cases i l l - t rea ted  and 
tortured, or  ordered the ill-treatment and tor ture ,  of Danish subjects 
who had been arrested a s  being members of the resistance movement. I n  
his defence the  accused contended that h is  a c t s  and orders were lawful 
on the grounds tha t  the resistance movement and i t s  members, being 
francs-tireurs, enjoyed no protection from the  ru le s  of internat ional  
law; tha t  the German occupation authori t ies  were therefore en t i t l ed  t o  
use all means i n  t h e i r  power t o  defeat them; t h a t  the ill-treatment had 
been undertaken i n  self-defence seeing tha t  the at tacks of the resistance 
movement exposed t o  danger the l i v e s  of German soldiers;  and tha t  t h i s  
danger could only be prevented by obtaining from the arrested members 
i n  the shortest  possible time information a s  t o  the  organization of the  
resistance movement. 

Issue: Were the  accused's action jus t i f iab le  under international 
law? 

Ooinion: No. The court said tha t  the accused was guilty.  uThe 
actions of the  Danish resistance movement were not contrary t o  the  ru les  
of internat ional  law, Moreover, irrespective of the question whether 
the members of the movement enjoyed the protection of the ru les  of 
internat ional  law, the ac t s  with which the accused was charged could not 
be recognised a s  lawful a c t s  of self-defence o r  self-preservation i n  
accordance with international lawen 



i4ay the Hoffman case be reconciled with the L i s t  case? W h a t  con
clusions do you draw from these two cases? 

flFrancs-tireurs,H l i t e r a l l y  translated means free-shooters. They 
were or iginal ly  formed as  c iv i l i an  r i f l e  clubs i n  the east  of France 
with an unoff icial  mili tary character. I n  case of war they were 
expected t o  ac t  as  l i g h t  troops. Thousands were executed by the 
Prussians as unlawful bell igerents during the Franco-Prussian war. 

be Guerril las.  

Read: Pars. 71, 73, 80, 247, and 248, FP4 27-10. 

The term "guerril lasn i s  used here again i n  the l ega l  context 
suggested by Professor Baxter t o  ident i fy those i r regular  combatants 
who do & meet the c r i t e r i a  of Article 4, GC. 

For an excellent h is tor ica l  account of the use made of guer r i l las  
and the disposit ion made of them upon capture during the wars of the 
l a s t  two centuries, see, Nurick and Barrett ,  L e ~ a l i t ~  of Guerril lq 
Forces Under the Laws of War, 40 Bm. J. I n t  '1. L. 563 (1946) . 

I N  RE VON LEWINSKI ( C U DVON M S T E I N )  
  
( ~ r i t.M i l .  Trib., Hamburg 1949), Annual Digest, 1949, Case No. .I92 
 

Facts: The accused was a high-ranking of f icer  i n  the German army 
who was charged with, insofar a s  i s  here pertinent, executing Russian 
prisoners of war a s  guer r i l las  without a trial. 

-Issue: Is a guer r i l la  en t i t l ed  under international law t o  a t r i a l ?  

http:(~rit.Mil


O~inion:  Yes. The court said: "The submission of the Defence wi th  
regard t o  guer r i l la  warfare was th i s ,  tha t  a Commander i s  ent i t led  t o  
  
take a l l  measures that  are  necessary t o  ensure the protection of h i s  
  
troops, provided tha t  he does not indulge i n  a rb i t ra ry  methods. The 
 
c iv i l ian  inhabitants are  en t i t l ed  t o  protectjon only a s  long a s  they 
remain peaceful, and i f  individual members commit host i le  acts ,  then the 
belligerent i s  ent i t led  t o  require the  aid of the  population t o  prevent 
t h e i r  recurrence. I f  he does not get t ha t  aid,  he is  ent i t led  t o  punish 
the  individual--that i s  a s  a means of preventing it i n  the future. Th i s ,  
of course, i s  part  of the  law of repr i sa ls ,  It was fur ther  submitted that  
it was neither the law nor the  custom tha t  any form of t r i a l  should be 
granted t o  a franc-tireur, he may simply be shot on capture--that the 
only l imitat ion t o  the measures which a Commander might take t o  protect 
h i s  troops from c iv i l i an  attack were the part icular  circumstances of 
each case. I n  considering t h i s  question, which i s  a considerable part  of 
the Defence i n  t h i s  case, it is first necessary t o  decide what i s  the 
nature of the  question i n  issue. 

"The armed forces of a bell igerent may consist  of (1) the regular 
armies, and (2) the  i r regular  forces, The i r regular  forces i n  turn, may 
be of two kinds: (1) such a s  a re  authorised by the  belligerent,  and (2) 
such as a r e  acting on t h e i r  own in i t ia t ive .  Art ic le  I of the Convention 
s e t s  down t h a t  the  laws, r igh t s  and dut ies  of war apply not only t o  the 
Army, t ha t  i s  the first of the  above, but a l so  t o  Mi l i t ia  and Volunteer 
Corps Ful f i l l ing  a l l  the following conditions: '(1) They must be c o d e d  
by a person responsible f o r  h i s  subordinates, ( 2 )  they must have a 
design recognisable a t  a aistance, (3) they must carry arms openly and 
(4) they must conduct t h e i r  operations i n  accordance with the laws and 
customs of war.' That is t o  say, if the Mi l i t ia  comply with those 4 
conditions thec they enjoy the  same s t a tus  a s  members of the  A r q .  Fur
thermore, it may happen during the War t ha t  on the  approach of the enemy 
a belligerent c a l l s  the whole population t o  arms, and so makes them all, 
more or  l e s s ,  i r regulars  of hi8 armed forces, Those who take part  i n  
such an organised levy pn masse also enjoy the privilege tha t  i s  due t o  
members of t h e  armed forces, provided they carry arms openly and respect 
the laws of war, and receive some organisation. Again, a levy en massg 
may take place spontaneously without organlsation by the belligerent,  and 
a s  t o  t h i s  Art ic le  2 s t ipula tes  they shall be regarded a s  bell igerent 
if they carry arms openly and if they respect the laws and customs of 
var. That i s  t o  say, such inhabitants taking part  i n  a levy en masse 
a re  en t i t l ed  t o  the  r igh t s  and s t a tus  of a belligerent. This provision, 
however, attaches only t o  the population of a t e r r i t o r y  not under occu- 
pation, and who take up arms on the approach 0% t he  enemy, and does not 
apply t o  the portion of the country which is  occupied. 

"By Art ic le  42 t e r r i to ry  i s  considered occupied when actual ly  placed 
under the authority of the hos t i le  army. The occupation extends only 
t o  t h e  t e r r i t o r y  where such authority has been established and i s  i n  a 
posit ion t o  a s se r t  i t s e l f .  The r e su l t  of a f a i l u r e  on the part of an 



individual t o  comply with the requirements of these two Articles, which
ever i s  applicable t o  his circumstances, is that  the individual is de
prived, i f  he is captured, of the statvs of a prisoner-of-wer. The next 
question that  arises with regard t o  such an individual is, what are his  
rights, and what are the duties of his captor towards him? The Con- 
vention lays down no rule with regard t o  this, but it is submitted by the 
Prosecution that  the answer i s  afforded by Article 30 which says a spy 
taken in  the act  shall not be punished without a previous trial. It 
cannot be alleged that one against whom it is  alleged that' he has for- 
feited his right to  prisoner-of-war status can be shot without any en- 
quiry such a s  is  demanded i n  the cam of e spy. The fac t  that  a man has 
been captured i n  circumstances which render him suspect of guerrilla 
warfare cannot of i t s e l f  just ify his  being treated on the basis of that  
suspicion having been proved correct. ... 

With.regard to  the first clause [? class], that  i s  the regular 
armed forces, the position i s  clear. Obviously, it i s  not for  ei ther  
of the belligerents arbi t rar i ly  t o  l i m i t  the classes of persons among 
thei r  opponents enti t led t o  be regarded as belligerents and enti t led t o  
the protection of the Rules of the Convention. Regular soldiers are so 
enti t led without any of the 4 requirements se t  out i n  Article I; they are 
requisite i n  order t o  give the Militia and the Volunteer Corps the same 
privileges as  the Army. No notice stating that soldiers who do not report 
a t  a certain time or within a given time w i l l  be treated as  grants-tireurg 
can have any validity, nor i s  a belligerent enti t led t o  t rea t  a soldier 
as  franc-tireur by reason of the fact  that he has become detached from 
his unit. The soldier i n  mfform who i s  shot solely by reason of his 
non-compliance with such an order, or because he is  found away from his 
unit, is murdered. 

"In the present case the Prosecution say that  it i s  abundantly 
clear from the evidence that the levy gn masse was organised, and ener- 
getically organised, by the State before the invasion started, and that  
therefore those who took part i n  it enjoy the privileges due t o  members 
of the armed forces, provided they comply with the requirements; that  
whether they did so is a matter for  consideration i n  respect of each 
individual concerned. That the Russians indulged i n  guerrilla warfare on 
a large scale is  obvious. That it constituted a constant menace t o  the 
German forces i s  equally clear. No one who could be proved t o  have been 
acting a s  a franc-tireur could claim t o  be enti t led t o  the status of a 
prisoner-oi-war. But this presupposes some form of trial just a s  i n  the 
case of a spy, and it is no answer for a Commanding General t o  say that  
he had no time for trials. The rules of war cannot be disregarded merely 
because it is  inconvenient t o  obey them." 



NOTE
-

Is this the extent of the protection afforded a guerr i l la  under the 

laws of war; a prompt trial before a prompt execution? 

Is a guerr i l la  captured i n  other than occupied t e r r i to ry  en t i t l ed  
t o  a t r i a l ?  See, par. 81, FM 27-10. 

How is it determined whether a c iv i l i an  combatant qual i f ies  a s  a 
partisan, or ,  f a i l i n g  that, i s  a guerr i l la?  

If a guer r i l la  is an unprivileged belligerent who is  l i a b l e  t o  be 
dfsposed of with a minimum of formality upon capture, what f a t e  awaits 
those regular members of the armed forces who i n  small teams have linked 
up with guer r i l la  bands t o  organize and guide t h e i r  ac t iv i t i e s?  



RED gRMP LiUFLEZ ADDRESSED TO PARTISANS (1941) 

Citizens of the Soviet Union! 

Fascis t  thieves, who have temporarily occupied Soviet t e r r i t o r i e s ,  
have talked much and often i n  t h e i r  propaganda about you. Red Parti-  
sans. This i s  not just  because the Fascis ts  a r e  i n  deadly fear;  the 
Fascis t  beast has f e l t  your blows on i t s  hide. They have t o  conduct 
two wars, one front  against the  troops of the Red Army and a second one, 
i n  the rear ,  against partisans. Their t a i l  i s  caught, they are  i n  a 
s t a t e  of panic, and they are  screaming, "The part isans a re  breaking the 
ru les  of war." To t h a t  one can say, "Whose cow i s  bellowing, but the  
Fascis t  cow i s  s i l en t .I1 [ ~ d a ~ t a t i o nof a Russian proverb.] 

When the  Fascis ts  broke in to  our fatherland, without a declaration 
of war, on June 22 of this year, they gave no thought t o  any laws of 
w a r .  When the Fascis t  animals annihilate the peaceful population, hack 
children t o  pieces, and violate  women, they a re  not remembering the  laws 
of w a r .  When they t r e a t  wounded Red Army soldiers  and partisans l i k e  
animals, they forget the laws of war .  

Comrades, we have but one law f o r  the Fascis t  oppressors and k i l l e r s :  
H i t  them with everything avai lable  t o  you, wherever you f ind them and 
wherever you can. Blood f o r  blood, death fo r  death! That i s  our r ight  
and our law. 

The Fascis ts  say i n  t h e i r  l e a f l e t s  and publications i n  the occupied 
Soviet t e r r i t o r i e s  tha t  you partisans are  robbers and bandits. Tahus 
they want t o  rouse the people against you. But the Fascis t  dogs w i l l  
not succeed i n  th is .  

Comrades, men and women partisans, your heroic struggle against the 
Fascis t  dogs 13  r ight  and honest. When you f i g h t  them and destroy t h e i r  
war material, you a re  doing a great deed fo r  your. people. 

Every partisan i s  a hero of the people. 

The S ta t e  Defense C o d t t e e  of the U.S.S.R. issued an order on 
July 29, 1941, according t o  which partisans w i l l  continue t o  receive 
t h e i r  pay, l i k e  volunteers, up t o  the median monthly wage. 

The en t i r e  Soviet nation with i t s  government and S ta l in  look with 
pride and love a t  your work. You are  surrounded by the in t e res t  of a l l  
the Soviet people. Seventy-thee partisans were awarded orders and 
medals of the Soviet Union f o r  heroism i n  partisan warfare t o  the rear  
of the German Fascists.  The partisans Tichon Pavelowitch Busaschkow 
and Fedor Illorinowitch Pawlawski received the  highest award of the 
U.S.S.R., the  t i t l e  of "Hero of the Soviet Union." 



The Soviet People does not forget  your warlike work, comrades par- 
t i sans ;  your v i c to r i e s  w i l l  be wri t ten i n  golden l e t t e r s  i n  the his tory 
of our fatherland. Remember t h a t  the  day i s  not f a r  away when the  Hi t le r  
army w i l l  be jus t  l i k e  the army of W i l l i a m  I1 i n  1918, when it w i l l  be 
driven from the Soviet so i l .  

Heavier blows against  the  hateful  enemy! 

Do not give the  Fascis ts  peace, day or  night! 

S t r ike  them without mercy l i k e  mad dogs! 

Reprinted from Gerhard von Glahn, THE OCCUPATION OF ENEMY T m I T O R Y :  
  
A CObIM1mQRY ON T E  LAW AND P R A C T I C E  OF B Z U I G E R E N T  OCCUPATION. C o p y - 

r i g h t  1957, University of Minnesota. 
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RUSSIAN LEAFLET ADDRESSED TO PAR!KtSANS (1941?) 

Dear Brothers ! 
 
Dear Sisters! 
  
We remember you, 
 
We think of you. 
 

We a re  with you with our hearts, i n  t h i s  serious hour, 
 
When the Fascists,  full of wrath, 
 
Stretch the bloody robber's hand toward your heads 
 
And abandon the t e r r i t o r i e s  separated from the  homeland 
 
To hunger, death and pain. 
 

Deo not despair! We are coming soon. 
 
We return t o  you under the banners of victory, 
  
And the deeds of the accursed Fascis t  cannibals 
 
W i l l  be repaid with f i r e  and steel.  
  

Await each day the victory, 
  
Do not spend the time idly, suffering, quie t ly  and asleep. 
 
Holy hatred and your reason 
 
W i l l  show you the  r ight  way. 
 

S t r ike  the enemy i n  the rear ,  without pity,  
  
Destroy the houses, t ra ins ,  s ta t ions and tracks! 
 
Burn the  grain, the fo res t s  and warehouses! 
 
Blow up the tanks! Tear down the wires! 
 

And thus make an end t o  the bloodthirsty Hi t le r  
  
Through blows from rear  and front.  
  
From both sides we destroy his army, 
 

. From both sides we drive the eneqy t o  h i s  tomb. 

Arise, all of you! It i s  necessary t o  get t o  work 
 
With the combined strength of the workers and peasants. 
 
You must f i g h t  alone, 
 
And you must form partfsan groups. 
 

The en t i r e  people r i s e s  i n  e f igh t  t o  the death 
 
Under the banner of the  S ta l in  victory. 
 

The Soviet land sends you, i t s  dear comrades, i t s  best wishes. 
 
We sha l l  overcome a l l  d i f f i cu l t i e s .  
  
The hour of revenge i s  coming! 
 
Dear Brothers! Dear Sisters! 
  
We remember you. We think of you. . 
 

Reprinted from Gerhard von Glahn, THE OCCUPATION OF ENEMY T m T O R Y :  A 
COMtFUTATIY ON THE LAW AND PRACTICB OF BETLIGE2ENT OCCUPATION. Copyright 
1957, University of Minnesota. 
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