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1974) or any extension beyond that time as may be granted
by the District Director. I hereby request an additional
period of four months voluntary departure for the reasons
stated below,

The need for the additional period of time stems from the
fact that my client's remedy at this point is a petition

for a review by the Second Circuit, United States Court

of Appeals, and that the present record on appeal is in-
complete for a fair consideration of my client's case be-
fore that court. As expressed to the Board, the information
being elicited in the District Court actions is a necessary
part of the consideration of my client's entire case, a part
of which relates to the claim of discriminatory institution
of deportation proceedings., I expect that it will take at
least an additional period of four months to obtain the
necessary additional evidence required for a full considera-
tion of this case. A brief review of these two actions
follows for your information,

The first District Court action is under the Freedom of
Information Act and may be brought to a close shortly. The
government has furnished me, pursuant to that action, with
some 1850 forms G~321 constituting cases where, despite

their deportable status and the unavailability of adminis-
trative remedies, aliens were permitted by the Service to
remain in the United States. Among these are in excess of

100 cases of aliens whose deportability ariees from convic-
tions for possessing marijuana or, in mapgy cases, hard drugs
including cocaine and heroin; these cases include aliens with
multiple convictions, including rapists, aliens convicted on
impairing the morals of minors, and even one referred to as
the largest trafficer in drugs in his area. The overwhelming
majority of these cases involve no stronger equities than
exist in my eclient's case, and the standard of consideration
for *henpriority* classification established by the decisions
now in my hands was clearly vigplated by the government's
failure to classify John Lennon as a nonpriority case. I have
requested additional information in this action and, upon re-
ceiving the balance of the information which I have requested,
am prepared to discontinue the suit, so that the information
might be used to supplement the record on appeal before the
Second Circuit. In connection with this issue, I am enclosing
herewith a copy of form N-585 by which I have requested infor-
mation as to whether the District Director ever considered my
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client’'s request for nonpriority status, completed the
required internal form G-321 or took any other action with
respect to such consideration. As you know, this informa-
tion is not made available to an alien and there is no
application form for such remedy nor is the regulation
governing its availability published for public use.

In the second District Court action relating to the claims
of prejudgment on the part of the Immigration and Natura-
lieation Service, the parties have reached the stage of
exchanging interrogatories and I have already served notices
to take depositions in the action. I expect that these
proceedings will also result in information which may be
placed before the Circuit Court of Appeals in time for its
eventual consideration of this case,

As you may know, I must file my petition for review within
six months of the date of the final deportation order but I
am in this case required to do so within sixty days thereof,
unless you grant this request for an extension of voluntary
departure privilege. I think it appropriate to make my re-
quest as early as possible and in this form to avoid unneces-
sary motions in court and to permit the court review to be

as broad as possible without any claim on the part of my
client of the denial of his rights by virtue of an inadequate
appeal record before the Court.

ADDITIONAL REQUESTS
I would be remiss in my duty to my #lient if I were to fail
to make a further request at this time.

In the Freedom of Information Act action the government gquoted
in its brief its previously unpublished Operations Instruction
relating to the nonpriority program. This Operations Instrue~
tion, though uniformly applicable to all aliens and presumably
available to every qualified alien, was never published in the
Federal Register as required by law, nor made available to the
public or the immigration bar previously. It is expressly
applicable to "every case" and is not limited to any particular
stage of the proceedings. Hence it is still available to Mr.
Lennon if the "District :‘Director determines that adverse ac-
tion would be unconscionable because of the existence of appeal-
ing humanitarian factors.” The Instruction is mandatory in
form requiring that the District Director "shall" recommend




consideration for nonpriority in such cases., As stated in
the attached request for information relating to Distriect
Director Marks' action, my client has notaetuaiokiewkedge

as to whether the previous District Director, Mr. Sol Marks,
ever actually considered his case. 1In any event, there
appears to be non restriction upon your office's considera-
tion of such an application at this time, nor is there any

~ explicit limitation upon the power of the District Director

to request termination of proceedings as improvidently
begun by making an appropriate motion before the Board of
Immigration Appeals of the Immigration Judge.

Indeed, as you know, the government would have authority to
place this case in indefinite voluntary departure status
because of the effect upon the case of pending legislation
currently before the Congress. I refer to the companion
bills of Representative Edward I. Koch and Senator Alan
Cranston relating to amending the Immigration Act to pro-
vide for a waiver in cases where there is only one simple
conviction for possessing marijuana. The Immigration Service
has, as a matter of practice and policy, placed cases which
would benefit from pending legislation in abeyance in the
past, and this could certainly be done at this time.

In short, the government is clearly not required to proceed
to remove John Lennon from the United States by its present
practice and I would respectfully renew my requests that it
take such humanitarian action in this case at this time.

As indicated, I would appreciate your earliest response.

Very truly yours,

4 .

LEON WILDES
Attorney for Respondent
515 Madison Avenue

New York, New York 10022

LwW:nmh
Enc. Caépy of Form N-585
cc: Board of Immigration Appeals
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LEON WILDES
ATTORNEY AT LAW

575 Madisors Soonse
Nbir Horks N 10022

Maurice F. Kiley, Acting District Director
Immigration and Naturalization Service

20 Wet Broadway

New York, New York 10007
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IMMIGRATION AND NATURAL!ZATION SENVICE V

Dete August 8, 1974

i
. ) . \,:'/‘ ,' -
TO  : Distfict Director
: ‘New York, New. York
FROM : Appeliste Trial Attorney

Office of General Couasel
lmimhoa and Naturalization Semca_BIA o

g suajl-:cr John Winston Ono Lennon, Al7 595 321

-
(] Attached is VTR0 tory mmc.uon/" ien “Es"&%?“&.,

D Atuchednsacopyofnuwdaremﬂdbytheﬁuzd. lthteqmﬁedthﬂtbo
designnted for publication. -

- D It is requested that the Board expedite the subject cﬁu. ‘
D The Inmigration and Naturalization Service deaim to be represented at oral

argument of this cagse. Please advise date set for ol nrgmat, lnd auy
subsequent dnnges.

CO Form 83
(REV. 3-2-70)
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. """ UNITED STATES GOVERNMENT | DEPARTMENT OF JUSTICE -

M. emomndum

TO : Mr, Irving A, Appleman | _..DAmﬁzAugust 8, 1974
Appellate Trial Attormey
I&N Service :

FROM' : Maurice A. Robexrts, Chairman
. Board of Immisxation Appeals

i
.

“”}”Qﬁﬂli1 w]“_f?§iﬁh$ﬁ'f*-
- ALy 595 321_

_ Will yau plsase see that ‘the. attached :: P i f'”:A l
‘ letter concerning the above subject is for- | | |
';.wardad ‘to ‘the appropriate Service'office. ,: _
S ‘_ A’copy of our. acknowledgment is also. - | e | i
'-..Lattached o e




} August 8, 1974
In re: John Winston Ono Lemnon
File: Al7 595 321

‘ uurau, Ilu!uk umz
. Demx m. mudu:

This is in mmmhmdm
ms.wuw - abova-eaptionsd

: mmvc:mdmappnl
contains the original tx of the oral
,lrm,vutmmdtoth. stion and
Naturalisstion Sexvice with the Boaxrd's ovder
dated July 10 1976. 1 an thevefore referring
mmi eopyotthutrnaipttothnq
~ Serviecs for sppropriate attantion.

| Simly yours,

'm A. Roberts
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CABLEB ADDRESS
“LEONWILDES.” N. Y.

LEON WILDES
ATTORNEY AT LAW

575 Mocliaory Soorue
Mo Xork N¥ 10082

PLaza 3-3468

August 5, 1974
Board of Immigration Appeals
U.S. Department of Justice
washington, D.r, 20530

Re: LENNON, John Winston Ono
Al7 595 321

Gentlemen:
I would appreciate receiving a copy of the
transcript of oral argument referred to in
your decision dated July 10, 1974 in the
above captioned matter.
Thank you for your consideration.
very ly yours,

)

LEO] LDES

ILW/ws

S — R o
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District Director
Immigration & Natz. Service
20 West Broadway
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UNITED STATES DEPARTMENT OF- JUSTICE
- Board of Immigration Appeals .
. Washington,. D.C, 20530 .

. «vt"

m io 19?4

, ._nle:‘- A7 595 321 Hew York -
In yve: wmsm om unmr

f..m nmzmu rmmms
| :'3 O BEBALY OF nzsrolnm Leon Wildes, Esq.

- 515 Madison Avenue . -
- New York New Yoﬁ 10022

H. Miles Jaffe md
" Eve Cary, Esqgs.

New York Civil uberues Uaton o

84 Fifth Avenue -~ -
New York, New York 10011
- (Amicus Curiae)

Oof counsnl' :
" Burt Neuborne, Esq.

. Americen Clvil uh.:ciea Ununj- -

.22 East 40th Street _
. New York, New York 10016

oN mmur OF IsN SERVIE; Vincent A. Schiano

Trial Attorney
om Ammm' October 31, 1973
Order: See. 241(a)(9), I8N Act (8 U.S.C. 1251‘ R
‘ - (a) (9)) =~ Nonimmigrant visitor -~ -

'( failed to comply with conditiom -
of auch status ‘ '

1561
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Sec. 241(a) (2), TN Act (8 U.S.C. 1251
' (2)(2)) - Nonimmigrant - remained
longer than pern:ltted o

o APPLICATIONS Adjuuent of status under section’ 2&5 of

~  the Immigration and Nationality Act; notien
to defexr; volmtary d-part:m; uniutinn
of pr . ;

m'rmtunuhalmvbhanuiﬁﬁ'- |

 citizen of the United Xivigdom. In 1971 he spplied for -
-8 nonimmigrant visa and wes found by a consulsr officer -
~ to be ineligible for swch a visa under sectiom 212(:)(23)

: oftbhimtiumdhttmnlityhtmh-w T

been convicted of possession of marihuana, However, he
applied for snd recaived a waiver of inadmissibility -

" under section 212(d) (3)(A) of the Act, which permitted

hin to be temporarily admitted to the United States as ~
,a non!.-igr-t. L o '

' '.l'he r»poudent ent:md t:he Un:lt:ed States with hu

 wife, a native sud citizen of Japan, on August 13, 1971, S

They were amthorized to remain until Pebruary 29, 1972,

. but they did not depart from the United States by that

date, They received a letter from the District Director,
‘dated March 1, 1972, inforwming them that their mhoruod
stay had expired, that the Service expected them to de-
part from the United States by March 15, 1972, and that
failure to depart weuld result in the institutiom of de~
portation proceedings., On March 3, 1972, the respend-

| ents filed petitions for prefcmd iuigrauen status:
undu' section 203(:) (3) of t:he Act. 1/ ,

In & letter dated March 6, 1972, the District Direc- o

- ‘tor informed the respondent md his wife that the privi~
lege of vo].unury departm fron the Unil:ed Sut.u htd .

- D S I AR S b AD Gb 40 WS WS G GP G-EN WS 4540 D SP AR ab ob b o --- ------ ---‘ﬁ------.‘--‘--‘“

_/ These petil:im were approved on May 2, 1972.




. District Director had learned that they had mo intention =~ =

| A17 595 321
‘been revoked pursuant to 8 C.F.R, 242.5(c) because the

. ‘of departing from the United States by March 15, 1972, - . -~
. Orders to Show Cause were issued on March 6, 1972 charging - -
the respondent and his wife with being deportable wnder :
.section 261(a)(2) of the Act for having remained in the = -

© United States after their suthorized stay had expired on

' Webrusxy 29, 1972, Superseding Orders to Show Cause -

" . were issued the next day repeating the charge of remain- .

. -ing longer than authorized and adding a charge which

. alleged failurs to comply with the conditions of nonimmi- -

. .grant status under seltion 241(a)(9). The latter charpe

' was not pursued further by the Service, - . -

A deportation hearing was held. In a decision dated

. March 23, 1973, the iomigration judge found (1) that the =~
respondent and his wife wexe nonimmigrants who had stayed '
longer than authorized snd were therefore deportabie

. under sectiom 2461(a)(2) of the Act; (2) that the respomd-
ent's wife was statutorily eligible for adjustmemt of

_ status under section 245 of the Act, and that this re- ..
1lief should be granted in the exercise of discretionm; |
(3) that ths respondent was statutorily ineligible for
adjustment of status because he was inadmissible to the - -~ -
United States under section 212(a)(23); and (4) that the
‘respondent was statutorily eligible for the privilege of -
voluntary departure snd that he should be granted this
privilege in lieu of deportation., The immigration judge |
ordered the respendent's wife's status adjusted to that ~ - |
of s permauent resident, He denied the respondent's ap~

- plicatiom for adjustmemt of status and gramted the re-

- spondent 60 days in which to depart voluntarily from the

' United States. An alternate order of deportatiom to -
England was entered, 2/ The respondent has asppealed

from that decision, S

2/ The respondent declined to designate a country to
which he would prefer to be sent, R o

..‘3_,
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1. MOTION T0 nmm

o On appul, cml has suh-i.t:tedauotion thutwe }
defer the decisiom in this case pending the outcows of

two court sctioms filed by the respondemt in the United -
' States District Court for the Southern District of New =
York. These suits :lnvolvc three basic: ch!.-l by l:he e~

spondent. | . _ .
Inimny, recpoadnt u uoking pmt m '

- of certain data regarding "nenp:ioﬂ:y" cases, y- 3

' Counsel believes that ths records relating to "nonpﬁ-' R

. ority” cases may shew that the normal practice of the -
District Diractor is not to institute deportatiom pro-
ceedings in circumstances similar to the rupendut‘s,

" and that therefore the District Director abused his
discretlcnbthingmm:tosmmmthc

. present case.

= Smutchinlhanbemudethataducretimuy
_Sexvice policy, which permits certain deportsdle aliems

.~ who are bensficiaries of approved visa petitioms torc--;-'-';' S
' ,-.;mai.nhnemmaviubmammu, ‘may confer

. .an enforcesble right to resein in the United Statu.
‘Such claims have been consistently rejected.. 1
v. INS, 461 F,2d 1193 (10 Cir, 1972); Spata v.
.2d 1013 (2 cir, 1971), cert, denied, A0A B.S. 857 :

{1971); Armstrong v. IMS, 445 F,2d 1395 (9 Cir, 1971);

Bowes V. mgmgg‘mgm 443 F,2d 30 (9 Cir, 1971)3 -

‘Manaptes v. INS, 425 ¥.2d 693 (7 Cir, 1970); L

Ve E, Civil Mo. 71-1886 (7 Cir, June 12, 1972); ,l_}m
V. ’ 339 !Q Supp. 103‘ (u.D. ul. 1972). Eﬁ

. _-j "Ncnpr:l.ori.ty cases are those !.nvolv:l.ug d.pm:tlbla 4 .

~aliens where the government, for hussnitarism or .

" other xeasons, chooses not to proceed with deporta-
tion ptoceedings or mot to execute a deportat:lon
order. : .

1564
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| Merced, Interim Decision 2273 (sm 1974); Matter of
Gallares, Interim Decision 2177 (BIA 1972); Matter of

13 ISN Dec. 680 (BIA 1971); Matter gf L,

- us::msme!ugmz 629 (BIA 1970), We have held that the de-

cision to issue an Order to Show Cause is a -ltter -

. solely within the scope of the District Director's =
prosecutorial discretion, Matter of Mexced, supra;

Matter of Geronime, supra; Matter of Gall , SUpTas o

cf, Matter of Anaya, Interim Decision 2243 (1A 1973). -

Our functiom 1is not to review the District Director's -~ = -
judgment in instituting deportation proceedings, but _' '

.. to determine whether the deportation charge is sus-

tained by the requisite evidence, Since the informa-
‘tion regarding “nonpriority" cases relates to a matter .
beyond our scope of inquiry, we see no reasen to defer

.- our decision pending the outcome of court 1i
- which could t:tke years, as counsel has adu:ltbed. :

The respendcnt is also aeeking an order

- eo-penins
,the Attorney Gemeral and certain Service officials to
perform their statutory duty under 18 U,S.C, 3504 to
_affirm oxr demy the occurrence of illegal acts allegedly

committed against the respondent, including wiretap and
electronic surveillance, In addition, a hearing is re-~
quested pursumat to 18 U,$.C. 3504 to determine vhethnz

'~ and to what extent, wmlawful acts have influenced the -
. determinations made by the Service in the respondent‘s
- case, The respondent's request for en order. enjoining
' deportation proceedings pending the outcome of his o
‘court actions was denied by a judge of the United St:stn :

District Court for the Smthem. District of New York i.n

@ decision dated May 1, 1974,

Counsel claims that a court 13 the only forum in

“which evidentiary hearings under 18 U,S.C., 3504 can be -

conducted, -We reject this contention, By its very
terms, 18 U,S.C, 3504 is applicable to administrative

- hearings, and motions to suppress evidence have hereto- = ..
. - fore bee.n made and adjudicated in deportation proceeding. R

1565
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before :hnigration judgea. See Matter of Au, Yim and

.. Lom,: '13 15N Dec. 294 (BIA 1969), aff'd, Au Yi Lau v, . .
' ms 445 ?,2d 217 (D.C. Cir, 1971), cert, denied, 404

U.S. 866 (1971); Matter of Wong, 13 I5N Dec, 820 (SIA

3504,  Bafore we remamd, however, we must be satisfied-

. that a useful puxponmldbe served by such a remand,
. and that there was a valid reason why the motion. was mot =~~~

preuntad to the :h-igra:i.on judge at the tint of th.

S 1971) &Ef_zr_gii_!sr_gm Tterin Decision .21,32
 (BIA 197 B I

Comul did not prcmr. his motion mdar uctian 3504 3
'atr.behmin;bcfonthoﬁ-lgntianjudgo In an ap~
p ropr:uucm,ncmrmdthnpromdinptothnh-.

migratiom judge for a hearing on a metion under sectiom -

"It 1s unclear emtly ‘how much evidenec of -urve:l}.- R

-_-_lance must be presented for a party to show that he or
. " she is "aggrieved” within the meaning of section 3504

{(a)(1). Compare In re Evans, 452 F,2d 1239 (D.C. Cir.
1971), cert. demied, 408 U.S, 930 €1972), with United

 States v. Doe, 460 F.2d 328 (1 Cir, 1972). However, ever, it
1s not not nocumy for us to reach that iuue. "

- Intblpronat case, all comelmpmcaudua
. photocopy of sn undated memorandum indicating that seme

unknown party wished the respondmat to be placed under

 surveillance, Counsel has refused to divulge how, vhea,

and from whem that memorsndum was obtained (Transcript

' of oral argumemnt, pp. 25-31), We nesd more information

thanhubmpruntadtowarrmtarmdforfutm
hearing befon the 1-igration Judge, .

Homver, the thrust of the mterial offemd scens :

.to be in the direction of showing that someone improperly
'influenced the District Director to institute deportatiom
proceedings, As we have already stated, this 1is a matter
- outside the scope of our jurisdiction, Section 3504 re~ ’

777 T
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. .lates to evidemce, Counsel has not claimed that any
evidence relating to deportability or ineligibilticy -

 for adjustment of status may have been illegally ob- . -

- tained, In fact, since the evidence in the.case com-
sisted solely of the respondent's admitted presence in =

" the United States after Pebruary 29, 1972, smnd: the Yec- =~
_ord of his conviction which he readily admitted, we have -
. 'wewmqmmmm:mmn-,g'; -

o d thhpcwmmmd S

- l’innlly, the respondent claime tha!: h!.s mthu
i ‘been prejudged by the-Service, Counsel has c:u:ai
i Aceardd v. Shauginessy, 347 U.S, 260 (1954), and - |
- as sutbority for this eontant:lon. Bot;h of thou cuu_, R
. invelved aliens who were concededly deportable and. =
. were denied discretionary relief from deportatiom. = ...
Both aliens challenged the denial of discretionary re- '
- "1tef on the grownd that statements by the Attomey .
. General had prevented the Board (or, in Bufalino, the
i. Sexvice) from meking aun independent ditcrel::lonary de~ -
. texmination as required by the applicable: re;ulltim.
On sppeal it was held that the district court should
have given the alimms an opportunit:y to pron thni.r ’
: allomuu of pr-jndgunt. , , _

- The prmt case, hmvat. is diltinguhhlbh fto-
¢ - Bufalipo and Accardi, The respondent was found to be
- statutorily ineligible for adjustment of status. Simee
" the immigration judge ruled the respondent mliglbh '
" as a matter of law, he never had an opportimity to -
' exercise his discretion with regard to the spplicatiom
- for adjustment of status, Therefore, he cannot be
considered to have prejudged the respondent's applice=«
tion, See Marcello v. Bonds, 349 U,S. 302, 313 (1954),
. The only discretiomary relief for which the respondent
- ~was found to be statutorily eligible was voluntary de~
parture, and with respect to this relief the immigratiom
Judge exerci.s.d hts discretion in favor of the rupond- :
ent., .

‘f1567
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Counsel has characterized the immigration _3‘@;’:_‘:7

" refusal to terminate proceedings as improvidemtly begun, -
. and his refusal to issue subpoenas, as instances where -

|- applications for "discretionary relief" were prejudged,. o
' Coumsel's characterization is incorrect. - Those vequests ~
" related to matters outside the scope of the imsigratiom . -

judge’s jurisdiction, and therefore his denials wers
_proper as a matter of law, - ~ L

The powsr to terminate procesdings as improvidestly

begum belongs to the District Director, who is am en-
- forcement officer, The District Director declined to .
. move for termination of the preseat procsedings (Tram~ -
 script of hearing, p. 1). As a quasi-judicial officer,
. the inmigration judge had no power to grant the relief

sought by cowasel except upon the motiom of t:hc-‘but:ict."" |

Director, 8 C.F.R, 242,7; Matter of Wong, 13 ISN Dee,

701, 703 (BIA 1971); cf, Matter of Vizcarva-Delgadille,

13 IiN Dec, 51 (BIA 1968), | T
" On Jume 27, 1972, after the hearing had been com-

 pleted, comnsel. moved that the immigration judge issue S

"‘s'hou.. pursusat to 8 C.¥.R, 287.4(a)(2).  The sub-

. poemas wers sought in order to obtain evidence in sup- S A
' port of the respondemt's motion to terminate the proceed- -
" ings as improvidemtly begm, Since the subpoenas related - "

" to a motiom that the immigratiom judge had no power to

o consider, his refusal to issue the subpoenas was proper. .
: o

' See Kahoek v, Johnson, 273 F,2d 413 (5 Cir, 1960); .
. Matter of Anttslainen, 13 ISN Dec, 349 (BIA 1969). |
" If the respondent had made a sufficient showing that .
"11legal acts took place which might have tainted evi- = =~

"dence used at ths hearing, or if he had established a

' prima facie case of prejudgment, we would not have to . N

defer to a court, but rather could remand the proceed- |
ings to an immigration judge for further hearing, I = .
‘essence, however, the issues in both of the respondent’s

court actions relate to his attempt to challenge the - B
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in the courts, Matter of Agarwal, 13 I&N Dec. 171 (BIA .
- 1969), The ends of justice are best served by insist- .
. ing upon & speedy resolution of the administrative de-
portation proceedings, Should the collateral challeage
remain undecided upon the conclusion of the deportation - -
 proceedings, the alien could then apply to the District
' Director for a stay of deportation pending the outcome
of his other litigation, and he could seek review of a. =
' denlal of such a stay in the federal courts, This ap-- - -
- proach sheuld afford an opportunity for any respondemt -
: with a meritorious claim to preserve his rights, while . =
not providing an extra measure of delay for those who -
 in reality sesk nothing more, We must thersfore deny
. the respondent's motion that we defer our decision.

In a letter to the Chairman of the Board of W‘

" tion Appesls dated November 16, 1973, counsel expressed -

his undexstanding that we had agreed to inform him of

our decision on his motion to defer prior to rendering .

a decision on the merits, Counsel was informed by a

letter dated November 20, 1973 that such an unde:smd-

ing was incorrect.

. " Counsel had more than seven months in which to pre-
pare for oral argument on the merits of the case, He =
" was ‘informed in advance of oral argument by telephone
and letter, and again at oral argument, that we be- . =
.~ ‘lieved he had sufficient time to prepare and that we
. expected argument on the merits, It was made clear to -

counsel at oral argument that by not arguing on the

~ merits he was taking the risk, if the decision on his
“motion was adverse, that he would not have a further

. * i
{.-'«'_ . | . | . A""\-‘ ‘
S e
Al7 595 321
District Director's decision to 'issué an Order to Show -
'Cause, Determinations velating to the District Diree~ =
‘tor's decision to institute deportation proceedings are ' ;
‘not germane to our fumetiom. - - - L
' Hév‘ar_e not required to delay depomtion promdingl S '
to allow the respomdent to pursue collateral remedies ;

T
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-opportunity to argue. Counsel indicated 'tha't.i'he'fully
imderstood our position (Transcript of oral argument,

p. 13). He declined argument on the merits and stated S

o that he would rely instead on his extensive brief .
- (Transcript of oral argument, p. 47). o

II. DEPORTABILITY .

The reopondent is chm:éed under sectioa 241(0 (2) |

. with baving remained in the United States after the .

: expiration of his authorized stay as a nonimmigrant, .'
. The respondent's authorization to remain in the United
States ended on February 29, 1972, but the District =

 Director, In the exercise of discretion pursumt to .
'8 C.F.R, 242.5, granted the respondent the privilege of

. departing voluntarily on or before March 15, 1972, The o
. pistrict Director's discretionary action did not extend

the period of the respondent's authorized stay, nor did.
it restore him to a lawful nonimmigrant statusj the re-
spondent remained here merely at the sufferance of- the

District Director. Matter of Merced, Interim Decisiom

2273 (BIA 1974); Matter of Gallares, Interim Decision K

2177 (BIA 1972). &/

‘On March 6, 1972, the District Director revoked the

respondent's privilege of voluntary departure pursuamt = = =
to 8 C.F.R, 242,5(c), This re_gu_lat:lqn. allows a District -

- D D STE A T W A% D O G D N = - o o - > an an 0% b 0w -omoy -

4 ~The discretionary grant of voluntary d 3 under

'8 C.F.R, 242.5(b) should not be confused with actiom

that a District Director may take under 8 G,F.R,
. 214.1(a) to extend the period of a nonimmigrant's -.
 authorized stay pursuant to an application made by

' a nonimeigrant whose authorized stay has not yet - .

expired, We camnot agree with language on page 3
of the immigration judge's opinion which indicates
that the granting of the privilege of voluntary .
departure by the District Director extended the
period of the respondent's authorized stay.

- 10 -
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Director to revoke voluntary departure granted under
'8 C.F.R, 242,5 without notice if he ascertains that the
‘application for voluntary ‘departure should not have o
. besn graated, The regulations vest no authority in the .
- Board to review such a revocation, See 8 C,F.R. 242.5 -

' 44 ' of ‘voluntary departure and institute deportation pro= . o
. ceedings is a mattexr of pmmmhldhcrmmwhm o S

29, 1972 by the graat of voluntary depaxrture, since at | o

. - .
. & :
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is outside the Board's jurisdiction. Matter ed
supra; see Matter of Geronimo, 13 ISN Dec, 680 (BIA
1971); Matter of Gsilares, supra, The respendmmt cen~
not claim that he was*induced to remain past February

the time the District Director granted that privilege,

" on March 1, 1972, the vespondent had already vemained o
- longer of his owm volition. : L - o

The present case cam be distinguished from Matter

' of Siffre, Interim Decisfon 2230 (BIA 1973). That case =
" dealt with an alien who had been admitted as s nomismi-

grant student for a fixed perfod of time, 'Before the
authorized stay had expired, the District Director at-~
tempted to “revoke" the alien’'s nonimaigrant student. .

‘status amd to charge him under section 241(a)(2) as a
. nonimmigrant who remained longer than permitted, Ve
" held that the District Director had ne amthority to = - -
~ “revoke" a nonimmtgrant status, If the District Diree- .~
tor believed that the alien was violating the conditions o

of noninmigrant status, he should have instituted de- -

" portation proceedings under section 241(s)(9) for fallure
" to maintain nonimmigrant status. The District Director's
other option was to wait wmtil the alien's sutharized

stay had expirad and then, if the alien falled to depart,

- . to institute deportation proceedings under section 241

(a)(2) based upon the alien's having remained longer than

- perxmitted, o

. The respondcnt:‘;a' ait:t‘mtion, 'however';"i.o quite aif- B L

‘ferent. . His authorized stay expired on February 29,

1972, At that point he lost his lawful nonimmigrant -

- 11 -
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' status. He remained in the United States merely as a’
' deportable alien who had been granted the: discretionary

privilege of departing volmntarily pursumnt to 8 C.F.R.
242,5. The decision whether or not to gramt voluntary
departure under 8 C,F.R, 242,5, or to revoke such privi-

_ lege once granted, is & matter within the sole discretion =~

of the District Director., We conclude that deportability

_ .umder section 241(a)(2) of the Act has been established .
o by evidence chat is clear, convincing md mqnivoeal

III. ELIGEILITY FOR ADJUS‘IW 0? snms

'l‘he re-ponduc :Led £or adjua:uea: of n:am mdct
section 245 of the &ct. "In order to show eligibility
for adjustment of status, an alien must establish that
he was inspected snd admitted or paroled into the United

- States, that he is eligible to receive an immigrmat vise,
- that he is admissible to the United States for permanemt

residence, and that an immigrant visa is immediately
available. Since adjustment of status is & privilege,

" ‘the alfen has the burden of establishing his eligibility,
8 C.F.R. 242.17(d); Montemurro v. INS, 409 P.2d 832" ==
(9 ciz. 1969), Csbrm v, INS, 415 F.2 F.2d 1096 (9 cir. S

1969) .

" The !nﬂg:aci.on judge fomd chac the rupaud-nt was .
not admissible to the United States for permaneat resi~

" dence becamse he was excludable under section 212(a) (23)

of the Act as one who had been convicted of violating & o
law relating to the illicit possession of mrﬂmm S

: Seetion 212(=) (23) providu for the excluo:!.cn of° '

- Any auen who bhas been convicted of a vt.oh--
tion of, or a conspiracy to violate, any law or =

o regula:im relating to the 1llicit possession of .

. or trafficinnarcoticdrugsormrihuna. P

A eert:iﬁed copy of a record of conviction was phccd

‘ ,-in evidence, showing that on November 28, 1968, the re- ‘
apondent pleuhd gu:l.lty in the )!arylebme Hagismteo ‘

Ce12-
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. Court (Enghnd) to a charge of having a dangetoul drug,‘ '

' canmabis resin, in his possession without being duly
- authorized (Ex. 10). The British statute which he vio-

" lated was Regulation 3, Dangerous Drugs (No. 2) Regula- E
" ' tions, Dangerous Drugs "Act of 1965, Coples of the .

. British statute and regulsticns wers introduced as = = =
,Exhibit 11, The portinmt stm:utory proviuions are‘ S

Dangm Drngs Act 1965 Section 1' -

Reguhticn 3, Dangem Drug: (Na. 2) Regnhuons‘ |

I‘he drngs ‘to which th:ls Part of th:lu Acc

48'ppliel are raw opium, coca leaves, poppy=- '
straw, camnabis, cammabis resin and all p:e,-

arations of vhich cannnbiu resin fan. thc
base, .

- 19642

- The

Aperaon shnll not be in posmaion of

‘. drug unless he is generally so authoriaed |
“or, under this Regulation, so licensed or

authorised as & member of a group, nor other-‘

wise than in accordance with the provision‘
. of these Regulations and, in the case of a

person licensed or authorised as a member
- of a group, with the terms and condition' :

of his licencc or group suthority, '
dent hu ad-itted that the reeord of cone

: respon
viction relates to him (Transcript of hearing, p. 30).
‘Nevertheless, the respondent contends that his convictton '

- does not place him within the exclusion provision of S
section 212(a)(23) becauss (1) the British statute under -

which he was convicted d:ld not require mens rea, and

.. {(2) cannabis resin is not '
. of sect:lon 212(a) (23).

_ As to the conteuti.on regardirg mens rea, ‘it 1s main-
tained by counsel in his brief that a binoculars case

- containing cannabis resin was found in the respondent‘s

o -13 -

ihuana" within the meaning -
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house, but that the"respoﬁdmt': had no ‘knowledg‘e of t:he

_presence of the drug (Respondent's brief on appeal, L
‘p. 543 Transcript of hearing, p. 81). He pleaded . .

guilty, counsel alleges, because lack of knowledge was -~

" not a defense to a prosecution under the Dangerows =~ =~ = .
(Transcript of oral argument, p. 46).
. Therefore, counsel claims, the respondent's plea of ~ = -
- guilty was san adeissiom only of physical control of a - -

Drugs Act of 1965

binoculars case which proved to contain a. TOUS
drug (Respomdent's brief on appeal, p. 62). Counsel
argues that the respoudent did not adeit any knowledge .

of the drug's preseace, and that he therefere would not R
‘come within the class of persons wvhom Congress wished

to exclude umder section 212 (a)(23).

' The pfovis:lanl. of section 212 (t).(ﬁ)‘-.;ﬁe‘ii" intended .
to deal with foreign as well as domestic convictions.

' See Matter of Gardos, 10 ISN Dec, 261 (BIA 1963), aff'd,
‘Gardos v, INS, 324 F.2d 179 (2 Cir., 1963); cf. S. Rep.
- No., 1515, 81st Cong., 2d Sess. 410 (1950). However, = -

under federal law, in order to be convicted of the crime
of possession of marihuana one must have knowledge or

" intent to possess. 21 U.S.C. 844, The same is txue —

- under the law of tha District of Columbia, United States
- v. Weaver, 458 7,24 825 (D.C, Cir, 1972), as well as the -
law of the vast majority of states. See Amnot,, 91 AL,R. =

' 2d 810, 821 et seq. (1963) and supplements. Therefors, =~
it is fair to state that in enacting section 212(a)(23),

Congress did not intend to exclude persons who were en~
tirely wmaware that a prohibited substance was in their .
possession, Cf, Vargs v. Rosenberg, 237 ¥. Supp. 282

~ (S.D, Cal, 1964); Matter of Sum, 13 ISN Dec, 569 (BIA

1970). Sinee the respondent has raised 2 significant

- question regarding the knowledge requirement of tha =~ - .
British statute, we believe that an in-depth discussion =~

of the British law is warranted, -

-1 -
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A, Knovledge xagu_;re-en: of British statﬁce,
- The history of the British laws relat:ing to :lllegal

‘.': A-ponuuion of drugs is quite involved, 5/  The earliest .
. - reported decision relating to possession of drugs 1s -
.4 '-__L Ve c_g!mt 'y ‘1960] Cti.ﬂ Lo hv. 6330 In th.t

‘case, drugs were foumd in the trunk of a car parked .
outside a housa in which the defendant was arrested,
."l‘hedefmemthathehadborrmdthemfma -
~ friend soms 24 hours muermdmmmeofthe

' presence of the drugs. The trial court comvicted the

defendant, but the Court of Criminal Appeal reversed,

o “holding that there was not sufficient evidence of con-

. scious possession of the drug to go to the jury. Since

. 1t was conceded by the prosecution at. trial that knowl~ - .

edge was ‘a necessary element of the crime, this case
does not help greatly in clarifying the legal definitiomn -

. of possession, However, one commentator has noted that = "
" ."ag the law tends to work rather by description thamn by

definition the case i{s important as an illustration of

‘a fact-situa:ion where a person was held not to be in -
possession.,” A, Owen, Dangerous Drugs-~-Possession, The -

- "New Law Jonmal, September 28, 1972, at 864. . '

- In M Ve, Gibb {1966] 2 All E, R. 653 (Q.B.), A

' the first fully teported case, a bottle containing
tablets was discovered in the hold-all which the de-
fendant was carrying. The tablets were found to be a
‘prohibited dxug. The defendant admittedly was aware
that she was in possession of the bottle ‘and that the
bottle contained tablets; however, she claimed that a
- friend had given the bottle to her to look after amnd

" t:hat she did not knaw wha!: the tablets were, m t:r'.lal

T o - - o> ey wv-uwr = - - : N - asenub e

. 3/ There were geveral predecessors to the Dtngerous

- Drugs Act of 1965, However, since the provisions

‘relating to possession are nearly identical, no

distinction between them will be mde in t:he fol-
"~ ‘lowing discussion.

- 15 -

1575




" A17 595 321

court concluded that she was in unauthorized possession

 “of a prohibited drug, notwithstanding the fact that she

might not have known that the tablets she had were such

.. a prohibited drug., The defmdantmgiven luve to
S cppul her conviction, , ‘

On appul, the Queen's Beuch Divhim muimd the

-:'convictun, holding that while it was necessary for the e
- prosecutiom to show that the defendant knew that she had ‘

the articles which turned out to be a drug, 4t was not

necessary that she should know in fact that the articles .

' In my judgment, befureonecm toacm L

R aideration of a necessity for mens rea or, as

- it is sometinmes said, a consideration of whether
.the regulation i.npond an sbsolute liability, o
it is of course necessary to consider possession -

- 1itself, In my judgment, it 1is quite clear that
a persom camot be salid to be in possession of

. some article which he or she does not realise

. . is, or may be, in her handbag, in her room, oxr .

- -in some other place over which she has contxol,
That, I should have thought, i{s alementary; if
something were tipped into one's basket-and one
had not the vagusst notion it was there at all,
one eouldnotponiblybeuidtoba mpusu -

- sion of it, 6/ _ |

‘ Lord?a:kn:ahorefmed:otheﬁmdhnmof- :
' Besver v, R,, [1957] S.C.R, 531, in which the majority
-~ of the Supreme Court of Canada concluded under a sinilar
- -statute that one who has physical possession of & pack- .
. 'age whi.ch he’ beuevea t.o contain a harulul subnmec,

-‘----"--“”--ﬂ---“ﬂ‘- LA A 2 2 7 J ----------------‘---"--‘

'J [19661 2 All E,R, at 655,

=16 -

. were a drug and & drug of a particular character, In the _‘_'."'j% ’
- course of his opinion, hrd?arkerrenduedthefonw- :
J.ng nouble dictum:
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but ﬁhich in fact contaihs a narcotic dtug, éhﬁnot'ﬁe'

- convicted of being in possession of the drug. Loxd .
Parker expressed disagreement with this view and Agreed
' mste.d wit:h the d:luent:lng just:icea in & X,

In __._v. Sﬂith, !1966] Crill. L. Rev, 558 the d'- .

| fend-nt:mconvictadofpocuuingadmgfmdina

room at & house where she was living. The trial judge

'had instructed the jury that it was necessary for the
prosecution to show that the defendant lived in the

room and "had a common interest in it so that she con-v"A

trolled all the thinge that were in it of eny signift-

cance,” Tha conviction was quashed by the Court of

_ Criminal Appeal, which held that the jury should hava =
~ been directed to decide whether the defendmat knew of
.the drug and if so vhechnr she had posuul.on or cone

t:rol of 1t,

In the case of Dalas, [1967] Crim. L. Rev. 125, thg |

o defendant appealed from & conviction for possession of R

cannabis and the imposition of a three-year sentence,
He claimed a belief that the substance he possessed was

' ‘an Indian culinary herb rather than a dangerous drug..

The Court of Criminal Appeal accepted the idea that :Eor

-the gentence to have a rational foundation there must

. be convincing evidence that the defendant knew he was
carrying cannabis rather thm curry powder, The cowrt
- concluded, however, that the evidence fully justified
the trial judge's rejection of the defendmt's explana-

tion of innocence and also just:ifi.ed the :lnpotitian of

. the. severe sentence,’

The Bme of I.orda considered for the first: t:!ne the

. type of knowledge required for conviction of the statu--

tory offense of drug possession in Wamer v. Met

~ Police 198 [1968] 2 All E.R, 356 (H,L.). S
that cue, the defendant 8 van was stopped by police and -

' ‘two parcels were found, one containing bottles of per- = =
.. fume and the other containing 20,000 amphetamine sulphate =

. - ..
] e
e o e — At e e e s
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tablets, The defendant claimed that: he sold perfme

" as a sideline and that he believed both packages, which

had been left for him at a cafe, contsined perfume, The

jury was instructed that the defendant was guilty if he

. had control of the box which in fact turned out tobe . .
. full of amphetamines, and that his claim of lack of kmowl- -
edge was to be considered only in mitigation of sentence,
‘Boththetthljudgo.dthcjmexpmudtheopinm_

that the defendent knew that the paxcel contained the

- . drugs, ulthnghthilfindmgmnotmuouyfo:m-ﬁ
. vietiom. Ths defendant was convicted and the Cowrt: of -

Appeal aﬂined Bw Wamner, [1967] 3an R.R. 93

| '(C.A.). :

Onnpponlt:o tholiwuoflm:ds, therennulym
points on which the five justices could agree: (1) that

'uperbrdrm'adummm a pexsom doss

not possess something which is slipped into his control

_entirely without his knowledge, and (2) that the appeal

.- in Wemmer should be dismissed., As to the mental ele-

- ment:nacaurytocmvictamofpoumim.them- o
Adividunl jutlcel took dl.veru approaches, : '

Lord Guest felt that the ptoucut:lan mt lhov t:hat |

,' ’t:he accused had knowledge that he possessed the package
or bottle which contained the drugs, According to this

view,apmaum:obeinpotmﬁanofapm

~ will be deemed to also possess its contents.. 1[ -

mam:wmopmm chutapmpoo-

. sesses the conteats of a container when he is knowingly e
-in control of that container in circumstances in which

he had the opportmity, vhether ava:lled of or uot, t:o

 discever the contents. 8/
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On the other hand, Lord Pearce and Lord ﬂ:uberforca

’boch thought thet a person could not be said to be in
possession of the contents of a package {f he was en-

L tirely unaware of those contents. These two justices: -
concluded that proof that a person knowingly possessed -

a package raised & strong inference that he alse knew
the contents; howaver, the defendant should be allowed .
tomortinhhdefmcthlthehadnoknwhdgoof,

 or was genuinely mistaken as to, the actual contents or o

‘their 11liecit nature, and received them irmocently, and

" that he had no reasenable oppurtunity sincs acquiring

.»tha packtge to aequut himulf wi.t:h its contents. gj o |

_ Finllly, Lord leid took the viw that the statnte

. required the prosscution to prove facts from which the
“Jury could mf-z that the defendant knew that he had a
prohib!.tnd dng in hiu_ possession, 10/ Loxd Reid slso

o its qualities is not an excuse," Id,, at 388,

9 Id., at 388-90, 393-9&. Lord Pearce further stated

-~ that "the term 'possession’ is satisfied by a knowl- = -
. édge only of the existence of the thing itself and

not its qualities, and that ignorance or mistake as

' The introduction of this somewhat metaphysical dis- .

 tinction between "kind" and "qualities™ wu the
subject of criticism by comsentators. See e.g.

‘D, Miers, The Mental Element In Drug Offemces, 20
Nor. Ir.L.Q. 370, 380 (1969); A. Owen, Dangerous

Dmga--roumion, The New Law Journal .September

28, 1972, at 844, 845. However, it should be noeed |

that Lord Pearce felt the question of whether a -

difference in qualities amounts to a difference fn
. kind "is a matter for a jury who would probably de~
. cide it sensibly in favonr of the genuinely immocent

'bm: against the gullty.” [1968] 2 All E.R. at 388,

R
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. auggented that: "“In a case like this Parliawent, if
consulted, might think it right to tramsfer the onus of
proof so that: s accused would have to prove that he |
',,-‘neitherknunothndmymsmtomtthﬂ:hch&d
~ the prohibited drug in his possession. . . ." u/ I.ord .
: ,-Pecrce put tctth - nin:lh: ngguticn. wA -

Vi:h the mc-puen of Loxd Gmnt. the juot:lcu ex~

prelud the opiniom that the directiom to the jury givn L

" by the trial cowrt had been defective, 13/ Nevertheless, = = .

.. Lords Reid, Pearce, snd Wilbexforce believed that the de-. . =~ -
fendant's sturyregudbghckofknovhdgemnyn—

posterous that no reassasble jury could have acquitted

bjn,mdthtthoutoreminjmt:lcohadbmdme __j

- From the £mgo£n3 dhcuu:l.on, it 1is evident that a -
‘ ujori.ty of the court, consisting of Lords Reid, Pesrce,
' and Wilberforce, believed that there was a mmm :
knwledgc uqu:l.rnunt for couvietion of pououun of &8 -

- L 27 - - A s - b

W ., at'367.A

12/ "It would, I th.!nk, be an inpromt of a difﬂ.- -
- ‘cult position 1f Parlisment were to enact that whem

. a persom has omership or physical possession of
: ~_druphamubepﬂtymlenbaprommaw'
. balmace of the probabilities that he was maware
ofth&mm“m:mabhem&rm
paumiun. « oo Id., ac 390,

| 1d., at 370, 375, 391, 395. S
‘1d,, at 370. 391, 395. See Section 4. cmunn
 although the jury instruction was faulty, the ad-

" mitted facts brought the defendsnt within his defi~

nition of possession, thereby justi.fying dismissal
' of the app.al. [1968] 2 A11 E.R, at 375. . .

e 20 -

" Appeal Act of 1966, Lord Morris took the view that.
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dangerous drug, The inference that pos:u-iioﬁ ofa

~ package meant possession of its contents could be re-
- butted by the defemdant if he raised substantial doubt -
' that he knew the contents; this could be dome either by -
- showing that he had no right to open the package and no -

reason to suspect its contents to be illicit, or by show-

_ ing that hs was genuinely mistaken as to the contents and
" had no reasonable opportunity to ascertain what they were, -
~ 'See D, Miers, The Mental Element In Drug Offemces, 20 Nor,
- Ir,L.Q. 370, 389-90 (1969)., The majority view in

- then, was the ? lipg interpretatien at. t:he cho of

s cmvictim in 1968.

The cases which were decided after lhrnat ccnfim )
the existence of a substantial. knwledgo requirement

- for conviction of possession. In R, v. Marriott, {1971}

1 All E,R, 595 (C.A,), the defendant possessed a pmkaife

~ with some traces of cammabis on the blado. On appeal .
. from the defendant's conviction, the Court of Appeal held =
that, in order to establish nulawful possession of cunqbis,- o

the prosecution had to show that the defendant knew or

- had reason to know that a foreign substance was on the

knife, The court noted that nothing said in Wamner ne-
gated the necessity for auch proof of knowladgc. ‘l'he

A convictim was gquashed,

In_tv.l;__h;g, {1970] Crim. L. Rev. 642, the dee

- - fendant had & bottle in his possession which contnined -

his stomach pills along with gsome amphetamines, the
latter being a prohibited drug, He defended on the

.~ ground that the ssphetamines had been prescribed for
- . 'his wife, and that she must have put them in his bottle
- by mistake; consequently, he claimed, ‘he had no knowl~

edge that the amphetamines were there, The trial judge

. "directed that if the defendant knowingly possessed the
‘bottle he also possessed the contents, and the jury re-

turned & gullty verdifct, The Court of Appeal sustained

- the appeal, stating that the jury direction was wrong.

because the circumstances were comparable to those where

| . & drug was slipped into a person 8 pocket or bag without

his haowledge.

| - 21 -
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In R, v. Femandez, [1970] Crim L. Rev, 277, the
defendmt was convicted of possession of cannabis. The

- . facts adduced at trial showed that the respondent had = ..
. reasom to believe that the package he was carrying com-
- - tained a prohibited substance, The trial Judge dirocted ‘
. that "if the person were to receive the packsge undex -
" . eircumetsnces whereby it would be clear to any persom _
of ordinary common sense that it might well comtain . ..

either drugs or some other article which ocught not to

_be in distribution the mere fact that it could net be.
. . shown that the carrier imew the exsct contents wouwld

 not prevent him from being guilty ... . the mere fact .
' that the prosecution cammot show that he kmew the exact
. nature of the drug would not matter if he did know that

. the package might well contain some prohibited crt:ich L

and 1f in fact it did contain a prohibited drug.” On

. . appeal it was held that, on the facts of the case,. tha
~direetion was adequate, The Court of Appeal observed.
_ that: "The majority view in Warner was that omecould - .
- not safely regard the offence as abselute: sowa mental =~ . -

element, subjective :eat, might: have t:o be applied." o

the House use of !.ord- emidcred the questtun of. u!m:hnr
a landlord whe had no knowledge that cammabis was being

| '.__mked on his preatses could be convicted for being
‘concerned in the management of premises used for the

smoking of caxmabis under uct:ion 5(b) of the Dam

g gerous
Drugs Act of 1965, The court's holding that the con~
- viction should be quashed hinged on the wording of

section 5(b) and prior enactments, However, in the

. course of the opinion all of the justices agreed that S
- knowledge is noxmally a requirement for comviction and -

that such requirement should not be 1ightly dispensed

-with, More important for the present case, several
' Justices commented as to what they thought Warner held

in regard to the mental elemt required for conv:lctian )

- - of posunion. =

22
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