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INTEREST OF THE SECRETARY OF LABOR 

The Secretary of Labor ("the Secretary") has primary authority to 

interpret and enforce Title I of the Employee Retirement Income Security Act 

("ERISA" or the "Act"), as amended, 29 u.s. c. § § 1001 et seq., and therefore has 

a strong interest in ensuring that the ERISA fiduciary standards are correctly 

applied in the administration of assets of employee benefits plans. The Secretary's 

interests further include promoting the uniform application of the Act, protecting 

plan participants and beneficiaries, and ensuring the financial stability of plan assets. 

Secretary of Labor v. Fitzsimmons, 805 F.2d 682, 688-94 (7th Cir. 1986) (en 

banc). The Secretary has a heightened interest in transactions involving leveraged 

(debt-financed) employee stock ownership plans ("ESOPs"), as in the subject 

case, because Congress, in enacting ERISA, expressed particular concern about 

these transactions and directed the Secretary to give them "special scrutiny." H.R. 

Rep. No. 93-1280, 93rd Cong., 2d Sess. at 313 (1974), reprinted in 1974 

U.S.C.C.A.N. 5038, 5093. 

STATEMENT OF THE CASE 

Acting as a fiduciary of the Furon Company Employee Stock 

Ownership Plan ("Plan" or "ESOP"), the Benefits Committee of Saint-Gobain 

Corporation ("Benefits Committee"), filed this action against Key Trust of Ohio, 

N.A. ("Key Trust" or "Trustee"), the ESOP's trustee. The ESOP is an employee 
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benefit plan subject to ERISA, and the Benefits Committee brought the action 

:under 29 U.S.C. § 1132(a)(3) to compel Key Trust to transfer specific ESOP 

assets to Saint-Gobain Performance Plastics Corporation ("Saint-Gobain 

Plastics"). Key Trust counterclaimed for a declaratory judgment that its fiduciary 

duties under ERISA preclude remittance of the demanded payment. 

On cross-motions for summary judgment, the district court denied all 

of the Benefits Committee's claims and granted summary judgment to Key Trust on 

its counterclaim. The Benefits Committee timely appeals from this judgment. 

STATEMENT OF FACTS 

The Secretary as amicus curiae adopts the district court's findings of 

fact, which are summarized below. 

The ESOP and the Parties 

In 1990, the Furon Company ("Furon") established the ESOP as an 

employee benefit plan for its employees, designed to invest primarily in stock 

issued by Furon. R. 25 at 2-3. The Benefits Committee administers the ESOP, . 

and Key Trust holds the ESOP's assets in trust. R. 25 at 2-3. Saint-Gobain 

Corporation ("Saint-Gobain"), which is a successor to Furon, appoints the 

Benefits Committee's members and also may remove them at will, with or without 
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cause. R. 25 at 2 and 4-6; R. 19, Exh. A at § 13.4.1 The Benefits Committee and 

Key Trust both are fiduciaries of the ESOP, within the meaning of ERISA § 

3(21)(A), 29 U.S.C. § l002(21)(A). R. 25 at 2. 

Eligible Furon employees who participate in the ESOP own individual 

accounts in the ESOP, and the ESOP allocates to these accounts credits based on 

the Furon stock purchased by the ESOP. R. 25 at 2-4. The benefits payable by 

the ESOP are the balances in participants' accounts. R. 25 at 4 and 6. 

The ESOP's Purchases of Fur on Stock 

The ESOP purchased blocks of Fur on stock periodically during 

1990-97. R. 25 at 3-4. Furon financed each purchase by lending to the ESOP 

each block's entire purchase price. R. 25 at 3-4. These stock purchase loans are 

called "Exempt Loans" because they satisfy exemptions from otherwise applicable 

prohibitions in the Internal Revenue Code ("Code") and ERISA. R. 25 at 3-4. 

The Trustee did not allocate (or credit) this stock to participants' 

ESOP accounts immediately upon purchase but, instead, as provided in the 

ESOP's governing documents, held it in the ESOP's Suspense Subfund. R. 25 at 

4. Furon stock in the Suspense Sub fund is "Unallocated Stock," and the ESOP's 

proceeds from its sale are "Unallocated Proceeds." As the ESOP made loan 

"R. 19 Exh." denotes an exhibit to the parties' Stipulations of Fact, which are 
record entry 19. 
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repayments, it released Unallocated Stock from the Suspense Subfund to 

participants' ESOP accounts in proportion to the repayment amounts. R. 25 at 4. 

The Loan Agreements 

Furon did not take a security interest in the ESOP's Unallocated 

Proceeds, and the Exempt Loans are unsecured. R. 25 at 4. For each Exempt 

Loan, Furon and the ESOP executed a written loan agreement (the "Loan 

Agreements"). Under the Loan Agreements, Furon promised to remit to the ESOP 

contributions sufficient to enable the ESOP to make timely loan payments; agreed 

that a scheduled loan payment not made solely because of Fur on's failure to make 

such required contributions is not a default by the ESOP; and further agreed that, if 

it failed to make such required contributions, the ESOP Trustee's obligation to pay 

principal and interest due on the loans is suspended until Furon makes the 

necessary contribution. R. 25 at 13. 

In construing the Loan Agreements, the district court found that Key 

Trust's obligation to repay the Exempt Loans is entirely dependent on FuronlSaint

Gobain Plastics making the anticipated contributions to the ESOP. R. 25 at 14. 

Absent those contributions, the district court found further, the Loan Agreements 

impose on Key Trust no duty to repay the Exempt Loans further. R. 25 at 14. 

-4-
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Acquisition of Furon and Amendment of the ESOP Plan Document 

In 1999, Saint-Gobain purchased all o(Furon's outstanding stock for 

cash, including the Unallocated Stock in the ESOP's Suspense Sub fund and 

renamed Furon as Saint-Gobain Plastics. R. 25 at 5-6. On March 17, 2000, 

Section 15.4 of the ESOP's plan document was amended to provide in part that 

" [u ]pon termination of the Plan ... any unallocated proceeds ... held in the 

Suspense Subfund shall, ... to the extent permitted by the [Internal Revenue] Code 

and Regulations, be returned to the Company in full satisfaction of such Exempt 

Loan." R. 25 at 14-15. The district court found that this amendment did not grant 

Saint-Gobain Plastics a security interest in the ESOP's Unallocated Proceeds. R. 

25 at 22. 

Termination of the ESOP 

After it amended section 15.4 of the plan document, Saint-Gobain 

Plastics terminated the ESOP and permanently ceased making contributions to it. 

R. 25 at 6-7, 11-13, and 14. As a consequence, the district court found, "[Key 

Trust's] obligation under the Loan Agreements to make payments on the Exempt 

Loans has been suspended" and suspended "permanent[ly]." R. 25 at 11 and 14. 

In a further finding, "because [Key Trust's] failure to repay [ further] is solely a . 

result ofSaint-Gobain Plastics' failure to make further contributions," it "does not 

constitute a default. ... " R. 25 at 13. 
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Relying on plan document section 15.4, as amended, the Benefits 

Committee then demanded that Key Trust pay approximately $2,300,000 of the 

ESOP's remaining Unallocated Proceeds to Saint-Gobain Plastics. Key Trust 

refused on the ground that its fiduciary duties preclude such payment. R. 25 

at 6-7. The subject action ensued. 
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ARGUMENT 

I. The district court correctly held that Key Trust's remittance of the 
demanded payment would breach its fiduciary duties under ERISA. 

ERISA's seminal purposes are to safeguard the interests of 

participants and to preserve the integrity of plan assets, and it is to these ends that 

courts must interpret and apply the Act's provisions. Gilliam v. Edwards, 492 F. 

Supp. 1255, 1261 (D.N.J. 1980). ERISA § 404(a)(I)(A) requires a fiduciary to 

"discharge his duties with respect to a plan solely in the interest of the participants 

and beneficiaries and for the exclusive purpose of providing benefits to participants 

and beneficiaries." 29 U.S.C. § 1104(a)(l)(A). Fiduciary loyalty is "an unwavering 

duty on an ERISA trustee to make decisions with single-minded devotion to a 

plan's participants .... " Adams v. Avondale Indus., Inc., 905 F.2d 943,946 (6th 

Cir.), cert. denied, 498 U.S. 984 (1990). Thus, every action of both the Benefits 

Committee and Key Trust, as the ESOP's fiduciaries, must comport with those 

ends and "must be made with an eye single to the interests of the participants and 

beneficiaries." Donovan v. Bierwirth, 680 F.2d 263, 271 (2d Cir. 1982), cert. 

denied, 459 U.S. 1069 (1982) (describing "the complete loyalty to participants 

demanded of ... trustees of a pension plan" under ERISA). 

By remitting to the ESOP's sponsoring employer a payment which the 

ESOP has no obligation to make, Key Trust clearly would violate this duty of 

-7-
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fiduciary loyalty. In this appeal, it is stipulated that, under the Loan Agreements, 

the ESOP's loan repayment obligation was suspended if Furon failed to make its 

promised contributions to the ESOP. It is further stipulated that Saint-Gobain 

Plastics permanently ceased all contributions to the ESOP after acquiring Furon. 

Indeed, as it must, the Benefits Committee concedes that, "[i]n short, [Saint

Gobain Plastics] has no enforceable right to repayment under the Loan 

Agreements." BC Br. at 23. 

Any remittance of ESOP assets to Saint-Gobain Plastics in the guise 

of a "loan repayment" thus would be gratuitous. It is axiomatic that the transfer of 

plan assets where there is no obligation to do so or without equivalent 

consideration violates ERISA. Marshall v. Cuevas, I BNA Employee Benefits 

Cases ("EBC") 1580-81 (D.P.R. 1979) «plan fiduciaries violated the loyalty 

provisions of ERISA § 404(a)(l)(A) by transferring plan assets to the destitute 

widow of a deceased trustee when they had no obligation to do so)); Reich v. 

Compton, 57 F.3d 270,272-73,290-91 (3rd Cir. 1995) (breach of fiduciary loyalty 

to transfer a plan asset for well under its accounting value). 

Fiduciary loyalty also requires Key Trust to assert and defend the 

ESOP's rights under the Loan Agreements. In Dairy Fresh Corp. v. Poole, 108 F. 

Supp. 2d 1344 (S.D. Ala. 2000), where the sponsoring employer sued the ESOP to 

obtain one-half of its assets, the ESOP's trustee breached his duty of loyalty by 
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initially acquiescing in the claim against the ESOP, by raising no defenses to the 

I claim, and by failing to investigate its basis. Id. at 1352-53, 1359-61. 

Accordingly, in assessing Key Trust's compliance with its fiduciary 

duty of loyalty should it comply with the Benefits Committee's demand for the 

payment, the district court correctly observed: 

If [Key Trust] were to repay the Exempt Loans when it has no legal 
obligation to do so, it would not be acting solely in the interest of the 
participants of the Furon ESOP. For clearly it is in the participants' 
interest to maximize the amount of their benefits and not have their 
benefits reduced by payment of unsecured, unenforceable debts. 

R. 25 at 22-23. 

Remittance of the unobligated payment additionally would breach Key 

Trust's duty of prudence, codified in ERISA § 404(a)(1)(B), "to discharge [its] 

. duties ... with the care, skill, prudence, and diligence under the circumstances then 

prevailing that a prudent man acting in like capacity and familiar with such matters 

would use .... " 29 U.S.C. § 1104(a)(l)(B). Because, as the district court found, 

the demanded payment would cause an unecessary and pennanent loss to the 

ESOP participants (R. 25 at 9-10 and 22-23), its remittance would be patently 

imprudent. See Compton, 57 F.3d at 272-73,290-91; Hunter v. Caliber Sys., Inc., 

220 F.3d 702, 723 (6th Cir. 2000) (a transaction is imprudent if it is not structured 

appropriately for the plan's interests). 
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By refusing to comply with the Benefits Committee's demand, Key 

Trust further comported with its fiduciary responsibility that, with exceptions not 

relevant here, "the assets of [an ESOP] plan shall never inure to the benefit of any 

employer .... " ERISA § 403(c)(1), 29 U.S.C. § 1103(c)(1). As the district court 

correctly noted: "[P]ayment of the Exempt Loans by [Key Trust] in this situation 

would benefit only Saint-Gobain Plastics -- precisely the party who is never 

intended to benefit from an ESOP." R. 25 at 23. 

Moreover, solely because the ESOP's Unallocated Proceeds are not 

collateral for the Exempt Loans, Key Trust's use of them as a source for the 

demanded payment would in itself violate the Act. In advisory opinions on 

analogous facts, the Department of Labor has concluded that an ESOP fiduciary 

will breach its duties of loyalty and prudence under ERISA § 404(a)(1), among 

others, if it pays off ESOP-owed debt by using unallocated stock in which the 

lender does not have a security interest. DOL Advisory Opinion (nAO") 93-35A, 

1993 WL 562217, at **2-3 (Dec. 23, 1993); DOL Information Letter (tilL") AO 

0420, 1997 WL 1824020, at *3 (Dec. 17, 1997). 

In sum, by remitting the demanded payment, Key Trust would breach 

multiple fiduciary duties. The district court correctly so held. 

-10-



~~~~ ------

II. Remittance by the Trustee would constitute a transaction prohibited l by ERISA § 406(a)(1)(D), 29 U.S.C. § 1106(a)(l)(D). 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Except for the exempt transactions delineated in ERISA § 408, 29 

U.S.C. § 1108, ERISA § 406(a)(1)(D) prohibits a plan fiduciary from knowingly 

causing a direct or indirect "transfer to, or use by or for the benefit of, a party in 

interest of any assets of the plan." 29 U.S.C. § 1106(a)(1)(D). By employing the 

ESOP's participants, Saint-Gobain Plastics is a statutory party in interest with 

respect to the Furon ESOP. ERISA § 3(14)(C), 29 U.S.C. § 1002(14)(C). Thus, 

unless exempted, Key Trust is prohibited from transferring any ESOP assets to or 

for the benefit of Saint-Gobain Plastics. 

The demanded payment here cannot meet any exemption from, and 

therefore would violate, the prohibition of ERISA § 406(a)(l)(D). A loan to an 

ESOP and its repayment are exempt from the prohibitions of ERISA § 406(a) 

pursuant to ERISA § 408(b )(3) if, inter alia, the loan (including its repayment) "is 

primarily for the benefit of participants and beneficiaries of the plan." 29 U.S.C. § 

11 08(b )(3). Here, as the district court found, the remittance of an unobligated 

"payment" on the Exempt Loans would result in an uncompensated and permanent 

loss to the ESOP's participants. Thus, the § 408(b)(3) exemption cannot apply 

and, consequently, § 406(a)(1)(D) prohibits the demanded payment of ESOP 

assets to Saint-Gobain Plastics. ~,Marshall v. Mercer, 4 EBC 1523, 1535 (N.D. 
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Tex. 1983), affd in part and rev'd in part on other grounds, 747 F.2d 304 (5th Cir. 

1984); Donovan v. Williams, 4 EBC 1237, 1241-42, 1245 (N.D. Ohio, 1983); 

Marshall v. Kelly, 465 F. Supp. 341,347, 351 (W.D. Okla. 1978). 

In an attempt to evade the prohibition mandated by § 406(a)(l)(D), the 

Benefits Committee argues that the § 408(b)(3) exemption and the regulation issued 

thereunder, 29 C.F.R. § 2550.408b-3, must be interpreted to permit use of an 

ESOP's unallocated proceeds to repay an unsecured, exempt loan. BC Br. at 37-

39. Otherwise, it contends, an ESOP cannot legally repay any exempt loan that is 

unsecured or, alternatively, that only loans secured by the ESOP's unallocated 

stock will satisfy the § 408(b)(3) exemption. BC Br. at 37-39. 

The argument is inapposite to the facts in this record. First, the 

Benefits Committee nowhere attempts to suggest that, where, as the district court 

found here CR. 25 at 11 and 13-14), the lender's own actions have permanently 

suspended the ESOP's loan payment obligation, any further loan payments can be 

"primarily for the benefit of the participants and beneficiaries of the plan." 29 

U.S.C. § 1108(b)(3), 29 C.F.R. § 2550.408b-3(b)(2). Second, the Benefits 

Committee overlooks a known method through which an ESOP can repay an 

unsecured, exempt loan consistently with ERISA. As the district court explained 

(R. 25 at 18 n.6), if, as here, the ESOP's loan payment obligation is limited to the 

employer's contributions to the ESOP, then the lender will receive all scheduled 

-12-
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loan payments if the employer maintains the ESOP long enough to make the 

contributions necessary for the ESOP to make those scheduled payments. In such 

a structure, the lender could enforce a claim against the ESOP for payment from 

the ESOP's contribution receipts. Here, however, Furon chose to not secure the 

Exempt Loans and Saint-Gobain Plastics, Furon's successor, chose to terminate 

the ESOP before the loans matured. Ibid. 

The Benefits Committee further posits that the fiduciary duties owed 

to the ESOP under ERISA § 404(a)(1) should not apply to exempt loans. But in 

doing so, it overlooks weB-settled law to the contrary. An ERISA § 408 exemption 

does no more than avoid the prohibitions of § 406 of the Act; it does not exempt 

the transaction from the fiduciary duties mandated in ERISA § 404( a)( 1). This 

Court and other circuits have repeatedly approved this construction of ERISA, 

which Congress explicitly set forth in ERISA's legislative history. Kuper v. 

Iovenko, 66 F.3d 1447, 1458 (6th Cir. 1995); Martin v. Feilen, 965 F.2d 660, 665 

(8th Cir. 1992), cert. denied, 506 U.S. 1054 (1993); McMahon v. McDowell, 794 

F.2d 100, 110 (3rd Cir.), cert. denied, 479 U.S. 971 (1986); Donovan v. 

Cunningham, 716 F.2d 1455, 1467 (5th Cir. 1992), cert. denied, 467 U.S. 1251 

(1984); Eaves v. Penn, 587 F.2d 453,459 (10th Cir. 1978); S. Rep. No. 93-127 at 

31, reprinted in 1974 U.S.C.C.A.N. 4838, 4867. 
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III. The district court correctly rejected the Benefits Committee's 
argument that the plan document authorizes Key Trust to make the 
demanded payment. 

Conceding that Saint-Gobain Plastics has no enforceable right to 

repayment under the Loan Agreements, the Benefits Committee argues that it is 

nevertheless entitled to receipt of the loan balance pursuant to Section 15.4 of the 

ESOP's plan document? The argument ignores well established law. 

ERISA § 404(a)(I)(D) requires plan fiduciaries to act "in accordance 

with the documents and instruments governing the plan insofar as such documents 

and instruments are consistent with the provisions of this title and title IV." 29 

U.S.C. § 1104(a)(1)(D) (emphasis added). Because the demanded payment would 

be a fiduciary breach under § 404(a) (1) and a nonexempt transaction prohibited by 

§ 406(a)(1)(D), the ESOP's governing documents cannot authorize the payment 

even though they purport to do so. "Trust [or plan] documents cannot excuse 

trustees from their duties under ERISA." Central States, Southeast & Southwest 

Areas Pension Fund v. Central Transport, Inc., 472 U.S. 559, 568 (1985); Utilicorp 

United, Inc. v. Kemper Financial Services, Inc., 741--F. Supp. 1363, 1365-66 

(W. D. Mo. 1989) (compliance with plan documents cannot be a defense to a 

charge of fiduciary breach). If acting in accordance with the plan document would 

2 The district court found that section 15.4, as amended, did not grant Saint-
Gobain Plastics a security interest in the Unallocated Proceeds. R. 25 at 22. 
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result in a violation of the Act, a fiduciary must refrain from so acting. Rennan v. 

Nationsbank Trust Co., 126 F.3d 1354, 1368-69 (11 th Cir. 1997), cert. denied, 525 

u.s. 816 (1998); Central Trust Co. v. American Avents Corp., 771 F. Supp. 871, 

875-76 (S.D. Ohio 1989); First Nat' I Bank of Chicago v. Retirement Trust, No. 90 

C 3981,1991 WL285269, at *2 (N.D. 111. Dec. 27,1991). RadKeyTrustrepaid 

the loan balance from the Unallocated Proceeds in reliance on the "authority" 

expressed in the ESOP plan document, it could not have escaped the conse-

quences of its resulting fiduciary breach. 

The Benefits Committee's argument additionally ignores countervailing 

provisions in the ESOP's trust agreement that specifically relieve Key Trust from 

following the provisions of section 15.4. By their tenns, the ESOP's plan 

document and trust agreement must be construed as a single, integrated document. 

R. 25 at 15. Section 3.2(d) of the trust agreement provides: 

Notwithstanding any other provision of the Trust Agreement, the 
Trustee shall not be required to comply with any provision of the 
Trust Agreement that is not consistent with the requirements of Title I 
of ERISA. 

The Benefits Committee's argument to the contrary notwithstanding, then, the 

ESOP's governing documents in tenns do not require Key Trust, as the ESOP 

trustee, to comply with plan document section 15.4 where, as here, compliance 

would cause a fiduciary breach. 
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Finally, in:'arguing that section 15.4 of the plan document requires Key 

Trust to make the demanded payment, the Benefits Committee relies on two private 

letter rulings ("PLRs") issued by the Internal Revenue Service ("IRS"). IRS Priv. 

Ltr. Rul. 9416043, 1994 WL 141568, at *3 (Jan. 28, 1994); IRS Priv. Ltr. Rul. 

8044074, 1980 WL 135505, at *3 (Aug. 11, 1980). This excise tax exemption and 

its subsidiary Treasury regulation incorporate the same criteria as the ERISA § 

409(b)(3) exemption and its exempt loan regulation cited above.3 

These PLRs have no application, however, to fiduciary breach issues 

concerning the demanded payment in issue here. First, as the IRS expressly noted 

in both PLRs, its jurisdiction there extended only to excise tax questions so that it 

could express no opinion on any fiduciary standards imposed by Title I of ERISA. 

1980 WL 135505 at *4; 1994 WL 141568 at *4. 

Second, these two PLRs differ from this case factually. They concern 

ESOPs with enforceable loan payment obligations, unlike the Furon ESOP which, 

solely because of Saint-Gobain Plastics' own failure to make promised 

contributions to the ESOP, has no further loan payment obligation. Additionally, 

unlike the Furon ESOP's unsecured Exempt Loans, PLR 8044074 does not 
\ 

indicate whether the ESOP's unallocated stock secured the exempt loan. 

3 Compare 26 U.S.C. § 4975(d)(3) to 29 U.S.C. § 1106(a)(1)(D), and 
compare 26 C.F.R. § 54.4975-7(b)(5) to 29 C.F.R. § 2550.408b-3. 
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CONCLUSION 

For the foregoing reasons, the judgment below should be affinned. 

-
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I. INTRODUCTION 

This above-captioned action was filed 
on May 8, 1978 by plaintiff, the Secre
tary of the United States Department of 
Labor. pursuant to Title I ofthe Employ
ee Retirement Income Security Act of 
1974 ("ERISA"). 29 U.s.C. §1001, et seq. 
The complaint alleged that the fiduciar
ies of five employee benefit plans main
tained by the Associated Trades and 
Crafts National Union (ATe or the 
Na~ional Union) and the Associated 
Trades and Crafts Local Union No.2 
<Local 2) violated their fiduciary duties 
under ERISA by mismanaging or per
mitting others to mismanage plan assets 
entrusted to them, and by diverting or 
permitting the diversion of such assets 
for the benefit of ATC, Local 2, and 
other parties in interest in violation of 
the fiduciary responsibility provisions of 
ERISA. The complaint also alleged vio
lation of ERISA's requirements concern
ing fiduciary bonding, and concerning 
reporting and disclosure of financial and 
other information regarding the assets 
and operations of the plans. 

Named as defendants were persons or 
entities who allegedly served as fiduciar
ies to one or more of the plans at issue, 
or who were parties in interest to the 
plans, as discussed more fully below. 
Plaintiffs claims against all defendants 
except Harold Felger have been resolved 
by way of various consent orders, or 
entry of sanctions under Rule 37 
F.R.C.P., or entry of default judgment 
under Rule 55. 

Trial in this case was held on May 4 
and 6, 1982, and focused primarily on 
the allegations of fiduciary breach as
serted against defendant Felger. Based 
on the evidence received at that trial 
and all matters of record in this proceed
ing, the Court hereby makes the follow
ing findings offaet. 

n. FINDINGS OF FACT 

A. The Unions and the Plans 
1. ATC and Local 2 were both unaffili

ated.labor organizations headquartered 
in Youngstown, Ohio. Trial Exhibits 
(Exhs.) I, 2, 3, 13, 15. These unions 
bargained with an employer organiza-

-------- -~------
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tion in the Youngstown area known as 
the United Contractors Association 
(UCA). Transcript of Trial Testimony of 
John Esposito, p. 60, 61 (Tr. Esposito); 
Exh. 4. Throughout the early and mid-
1970's, UCA and ATe were signatories 
to collective bargaining agreements 
which provided for funding certain of 
the employee benefit plans here at issue. 
Exh.4. 

2. At all times after January 1, 1975. 
defendant Phil Williams was President 
of ATe and as such, presided over all 
sessions of the ATe National Executive 
Committee. See, e.g., Exhs. 16,24, 26A-J. 
51, 71. That Committee was responsible 
for enforcing the ATe Constitution, and 
generally directing the affairs of the 
ATC.Exh.1. 

3. Defendant Harold Felger served as 
Secretary-Treasurer of ATC, beginning 
in December 1975. Tr. Harold Felger. 
May 6,1982, p. 196; Exh. 56. Mr. Felger 
never formally resigned fro~ that posi
tion. Deposition Felger. Aug. 29, 1979, p. 
9. As Secretary-Treasurer he was chief 
financial officer of the ATe, responsible 
for receiving and collecting all monies 
due to the National Union, maintaining 
all financial books and n~~ords, and 
issuing quarterly financial reports on 
the operations of the Union. Exh. 1. He 
also served on the National Executive 
Committee. Exhs. 56, 57, 59. 

4. During the early 1970's ATC and 
Local 2 established five employee bene
fit plans to provide pension, health and 
welfare, apprenticeship training, vaca
tion, and prepaid legal service benefits 
to participants. Exhs. 5A-D, 6, 7, 8, 9. 
The pension, health and welfare and 
apprenticeship plans were jointly'trus
teed by representatives of labor and 
management and were funded by em
ployer contributions. Exhs. 5A-D, 7, 8. 
The vacation and prepaid legal services 
plans were operated by trustees appoint
ed only by the union and were funded 
solely by voluntary deductions from 
employees' wages. Exhs. 6, 9. The vaca
tion plan covered only Local 2 members' 
all of the other plans covered membe~ 
of the National Union and Local 2 
which members collectively numbered 
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between two and three hundred. Exh. 
15. 

5. The Associated Trades and Crafts 
National Union Pension Plan (pension 
plan) was adopted on February 28,1973, 
pursuant to a collective bargaining 
agreement with UCA. Exh. 5A-D. As of 
March 1977, subscribing employers 
were required to contribute to the pen
sion plan $.30 for each hour worked by 
each covered employee. Id. The follow
ing persons served as pension plan trust
ees at various times after January I, 
1975, the effective date of ERISA: Phil 
Williams, Don McGaughy, Frank Czako, 
Richard Oxley, and Ralph Mansfield. 
See Court Order, March 13, 1981; An
swers of defendants McGaughy, Czako, 
and Mansfield to Plaintiffs Interrogato
ry #1 and #2 (Answers to Interrogato
ry #1 and #2). 

6. The Associated Trades and Crafts 
Ohio Trust Fund (the health and wel
fare plan) was instituted in September 
1970. It was maintained pursuant to a 
collective bargaining agreement with 
UCA and, as of March 1977, was funded 
by $.40 per hour contributions from 
signatory employers. Exh. 8. The follow
ing defendants served as trustees of the 
health and welfare plan after January 
1, 1975: Phil Williams, David R. Best, 
David George, Frank Czako, John Espo
sito. Richard Oxley, Don McGaughy, 
and John Sikora III. See Court 'Order, 
March 13, 1981; Answers to Interrogato
ry #1 and #2. Defendant C. Thomas 
and Associates, Inc., an insurance agen
cy, solicited bids and purchased insur
ance on behalf of the plan and received 
commissions for that work. Deposition 
of Leroy Slusser, pp. 40-41; Slusser's 
Answer to Interrogatory # 13. For a fee 
C. Thomas and Associates also processed 
insurance claims for plan participants. 
Slusser Depo., p. 42. 

7. The Associated Trades and Craft 
National Apprenticeship Plan (appren
ticeship plan) provided benefits in the 
form of payments for course materials 
from correspondence schools. As of 
March 1977, employers contributed $.05 
for each hour worked by members of the 
union. Exh. 7. The following defendants 
served as trustees of the apprenticeship 
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plan after January I, 1975: Phil Wil
liams, Don McGaughy, Frank Czako, 
Richard Oxley, and Ralph Mansfield, 
See Court Order, March 13, 1981; An
swers to Interrogatory # 1 and # 2. 

8. The Associated Trades and Crafts 
National Prepaid Legal' Services Plan 
(legal services plan), funded by $.08 per 
hour employee contributions, provided 
benefits under the terms of a contract 
between the plan trustees and a local 
law firm. Exh. 6.· Defendants Williams 
and Oxley served as trustees of this plan 
after January I, 1975. See Court Order, 
March 13, 1981. 

9_ The Associated Trades and Crafts 
National Union and Local 2 Vacation 
Trust (vacation plan) was created in or 
about January·1971. The vacation plan 
was funded by $.30 per hour employee 
contributions withheld by the employers 
and remitted together with employer 
contributions' for the pension, health 
and welfare, and apprenticeship plans. 
Exh. 9; Tr. Felger, p.174. 

B. The Manner of Payment of Coritri
bu tions to the Plans 

10. Prior to January 1976, and in 
accordance with the terms of applicable 
collective bargaining agreements, signa
tory employers reD)itted a single check 
each month to either Local 2 or ATC, 
depending on the entity of which their 
respective employees were members. 
These checks included payment for 
union dues and assessments as well as 
benefit plan' contributions and deduc
tions. The unions were then responsible 
for allocating and transferring to the 
respective plans the amounts received 
on behalf of each. Tr. Felger, pp_ p.174; 
Tr. Esposito, pp. 62-4. 

11. By December 1975, Local 2 had 
received $85,915 in employer contribu
tions that it failed to remit to the plans. 
Exhs. 14, 18. 

12. In January 1976, the existing 
system for payment of contributions to 
the plans was altered when the A TC 
National Executive Committee, includ
ing defendants Williams and Felger. 
imposed a trusteeship on Local 2. The 
stated purpose of the trusteeship was to 
impose controls over 'the finances of 
Local 2 and to take steps toward repay-
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ment of the amounts of plan money 
improperly retained by Local 2. Exhs. 
14, 57, 59; Tr. Felger, pp. 206-07. Th~ 
Executive Committee appointed a Mr. 
John Daily as trustee over the financial 
affairs of Local 2 and the plans, and 
Daily served in that role until June 
1976. Exhs. 57, 59, 70; Tr. Felger, p. 207. 
During Daily's tenure, all employer con
tributions were deposited in a collection 
account, established by Daily, where the 
contributions were then supposed to be 
all()!:8ted and transferred to the appro
priate plan accounts. Tr. Felger, pp. 207-
210. 

C. The role of Defendant Felger 

At trial, defendant Felger maintained 
that he was, at all relevant times, mere
ly a "custodian" for the assets of the 
plans, and not a fiduciary as defined in 

. §3(21)(A) oi= ERISA, 29 U.S.C. 
§1002(21)(A). See Tr. Felger, pp. 227. 
Regarding that issue, the Court finds 
the following facts: 

13. Prior to 1975, Felger was em
ployed as a public accountant for vari
ous corporate and individual clients. 
During that period, he prepared the 
personal tax returns of Williams. In 
mid-1975, Williams requested Felger to 
perform an audit of Local 2 and of ATC, 
and Felger thus gained access to the 
books and records' of the plans and 
unions. Tr. Felger, pp. 167-71. 

14. By letter dated October 31, 1975, 
attorney Richard McLaughlin informed 
Felger, Williams, and others of the legal 
obligation to correct the retention by 
Local 2 of money owed to the plans. Exh. 
67; Tr. Felger, pp. 187-90. Thereafter the 
ATC National Executive Committee, in
cluding Felger, arranged for execution 
of unsecured, demand promissory notes 
from Local .2 to each of the plans in the 
total amount of $80,050. Tr. Felger, pp. 
191-93. Exh. 22A-E. The National Exec
utive Committee also, in January, 1976 
imposed the aforementioned trusteeship 
over Local 2 and oversaw establishment 
of the collection account. Exhs. 14,57, 
59. Defendant Felger nominated Mr. 
Daily as trustee over Local.2 and the 
collection account. Exh. 57; Tr. Felger, 
p.207. 
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15. Daily resigned by letter dated 
June 21, 1976, addressed to Felger and 
Williams. Exh. 70. By no later. than 
June 21, 1976. Felger, along with WiI· 
liams, possessed authority io draw 
checks on the accounts of Local 2, the 
collection account, and the plans. Tr. 
Felger, pp. 243, 250-51; Exhs. 26A.J, 27· 
34.' Only two people - Williams and 
Felger - held check-writing authority 
over the collection account, and both 
signatures were required to make with· 
drawals. Tr. Felger, pp. 241-43. 

16. Over the years that Williams and 
Felger controlled the collection account, 
the amounts of money owed by that 
account to the plans, but never trans· 
ferred, increased significantly; and the 
amounts paid by the collection account 
to ATC, in excess of amounts actually 
due to ATC, likewise increased. Exhs . 
19, 20A-E; Tr. Allyn Adams, May 6, 
1982,pp. 320-22. . 

17. As for the bank accounts of the 
plans, Williams, Felger, and a third-per· 
son named Donald Hanni were listed on 
the signature cards, and the combined 
signatures of any two of them were 
required for a withdrawal. Exhs. 26A.J; 
Tr. Felger, pp. 227-32, 239. Felger ob
tained check-writing authority over the 
plan accounts in May 1976. Exh. 26A, B. 
C, H, J. All checks drawn on the plans 
which were received in evidence bore 
the signatures of Williams and Felger. 
Exhs. 27-32. Felger testified that he 
executed such checks solely on the in
structions of defendant Williams or oth
er trustees, but could not provide any 
written proof to substantiate that claim. 
Tr. Felger, pp. 232-34, 240-41. 

18. Felger conceded that he never 
attempted in conjunction with Hanni to 
prevent Williams from writing checks 
Oil the bank accounts of the plans and 
never refused Williams' requests to sign 
such checks. Tr. Felger, pp. 239-40, 255-
59. Felger also testified that there were 
no documents, apart from signature 
cards for the plans' bank accounts, that 
established or circumscribed his author
ity over disposition of plan assets.- Tr. 
Felger, p. 234 .. 

19. A number of checks introduced in 
evidence demonstrate that Felger, along 
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with Williams, drew checks from the 
bank accounts of the plans, payable to 
parties in interest such as ATC and 
Local 2. Exhs. 27-29, 31, 32. Over the 
years that Felger possessed and exer
cised check-writing authority over the 
bank accounts of the plans, the amounts 
receivable by each of the plans ·from 
Local 2 continually increased. Exh. 20A
E. 

20. As Secretary-Treasurer of ATe, 
and along with other members of the 
National Executive Committee, defen
dant Felger possessed power to suspend 
and expel members of ATe and Local 2 
from the unions. Exhs. 1 and 2. In 
October 1977, Felger, along with defen
dants Williams and McGaughy, exer
cised that power by suspending and 
later expelling defendant Mansfield 
from membership in the unions. Exh. 
71. Mansfield was, until the time of his 
expUlsion from the unions, a fiduciary of 
the pension and apprenticeship plans. 
Once expelled from the unions, he no 
longer was entitled to serve, and did not 
serve, as a fiduciary of any ATC plan. 
Mansfield Answers to Interrogatory # I, 
# 14(e)(ii). Depo. Ralph Mansfield, Aug. 
29, 1979,67-70. 

21. From at least June 1976 onward, 
Felger maintained possession of the fi
nancial records of the plans, either at 
the ATC offices in Youngstown or at his 
own home. Tr. Felger, pp. 251-55. 

22. In September 1977, several trust
ees of the plans, including defendants 
Czako and Speece and Steven Mosesson, 
a witness at trial, visited Mr. Felger at 
his home and requested access to the 
financial books and records of the plans. 
Tr. Mosesson, pp. 113-20; Tr. Felger, p. 
266. Felger testified that he believed all 
three men were indeed trustees of the 
plans and that they had a legal right. to 
see the books and records, but told them 
that the documents were at the ATe 
offices. Tr. Felger, pp. 266-68. Based on 
the trial testimony and interrogatory 
answers of defendants Felger and Mos
esson, and the deposition testimony of 
defendants Czako and Speece, the Court 
finds that Felger promised the three 
trustees access to the books and records, 
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but later, at the direction of Williams, .. 
failed and refused to provide such ac- . 
cess. Despite his knowledge·as an ac
countant and as the person in charge of 
the financial records of the plans, 
unions, and collection account, Felger 
never supplied information to the trust
ees and never provided them access to 
the records in an effort to collect the 
assets owed to the plans. See Tr. Moses
son, pp. 113-20; 124-25; 130-31; Tr. Fel
ger, pp. 266-71; Czako and ESposito An
swers to Interrogatory 14(c)(ii); Tr. Espo
sito, pp. 65-66. 

D. Losses to the Plans and Efforts at 
Recovery 

23. The primary proof at trial regard
ing the financial losses suffered by the 
five ATC plans was provided through 
the financial schedules compiled by Mr. 
Allyn Adams. Exh. 20A-E. In August 
1978, this Court, through entry of a 
Consent Order, appointed a receiver to 
assume control over the operations and 
assets of the five plans;l and the receiver 
thereafter selected Mr.· Adams as his 
accountant to review the books and 
records of the plans. Tr. Adams, pp. 298-
300. Mr. Adams, a certified public ac
countant and partner at the accounting 
firm Deloitte, Haskins, and Sells, testi
fied at trial regarding the schedules he 
compiled and other work he performed 
for the receiver. [d., p. 293. The Court 
found Mr. Adams highly qualified and 
competent to perform the work request
ed by the receiver, and found him to be a 
credible and articulate witness. The 
fairness and accuracy of the schedules 
prepared by Mr. Adams were not chal
lenged by any defendant, and the Court 
accepts them as fair and accurate· compi
lations of the financial condition of each 
plan, on a quarterly basis from Decem
ber 31, 1975 through December 31, 1980, 

24. Based on the financial schedules 
prepared by Mr .. Adams, the Court finds 
that as of the dates set forth below, the 
collection account owed the respective 
plans the following· amounts of money: 

~ receiver disclosed at trial. however. that he 
never obtained control 'over the collection account; . 
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Pension: $0 
Health & Wel-

fare: 0 
Vacation: 0 
Prepaid Legal 

Services: 0 
Apprenticeship: 0 

25. The foregoing chart demonstrates 
that from the time Felger first gained 
check-writing authority over the plans 
and collection account (shortly before 
June 30,1976), until the time the Court
appointed receiver assumed his duties 
<shortly after June 30, 1978), the aggre
gate balance owed by the collection 
account to the plans substantially in
creased. The aggregate outstanding bal
ance totalled $53,664.00 as of December 
31. 1980, exclusive of interest, and the 
balance has remained undiminished 
since that time. . 

26. At least some of the -money owed 
by the collection account to the plans 
was paid instead to ATC. As of June 30, 
1976 - just after Felger and Williams 
assumed control over the collection ac-

PLAN 12/31175 
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2L.aQL1.6 2QQL1S 12lallSO 
$5,518" $45,056 $44,989 

4,650 0 0 
239 0 0 

815 2,117 2,176 
1,065 7,623 6,499 

count - that account had paid ATe 
approximately $500. more than the 
amount actually due to ATe. By June 
30, 1978, the amount of ~xcess payments 
to ATC had risen to over $28,000. Since 
that time, that amount has remained 
undiminished. Exh. 19; Tr. Adams, pp. 
321-22; Felger Answer to Interrogatory 
#5(c). 

27. As of 'December 31, 1980, the 
collection account carried a cash bal
ance of $11,982, .available for applica
tion against the amounts owed to the 
plans. Tr. Adams, pp. 335, 338-39. 

28. As of the dates set forth below, 
Local 2 owed the respective plans at 
least the following amounts of principal 
and interest: 

~ ~ 12/31/8Q 

·Pension:· . $35,000 princi- $35,000/1,900 $35,813/8,200 $35,813/14,500 
pal/500 "interest 

Health & Wel-' 
fare: $ 5,000170 $5,000/270 $5,000/1,070 $6,633/2.070 

Vacation: $30,0001400 $30,000/1,600 $30,000/6,400 $30,000/12,400 

Prepaid Legal 
Services: $ 3,000/40 $3,000/160 $3,000/640 $3,216/1,240 

Apprenticeship: $ 7,500/100 $7,500/400 $7,500/1,600 $7,623/3,100 

29. The foregoing chart demonstrates 
that since the date Daily resigned and 
Williams and Felger succeeded him, the 
amount of principal owed by Local 2 to 
the plans remained undiminished and 
the amount of interest owed continually 
incre~ed. As of December 31, 1980, the 
aggregate amount of principal and in
terest owed by Local 2 to the plans was 
$116,595.00 and that amount has re
mained undiminished since that time. 

30. Defendant Felger testified that on 
occasion he asked the president of Local 
2, defendant Oxley, whether the Local 
would pay its debt, and further testified 

that even if he (Felger) had demanded 
payment, such payment could not· hav~ 
been made. Tr. Felger, pp. 195-96. H()w
ever, Felger never brought suit against 
defendants Williams, Local 2, or ATe, 
never sought· to . collateralize the 
amounts owed to the plans .by Local 2 
and the collection account, never 
showed the promissory notes from Local 
2 to trustees other than Williams and' 
Oxley, and deprived trustees who sought 
to remedy the situation access to plan 
records. Tr. Felger, pp. 194, 198,271. 

3'1. Prior to the time Felger bec8me 
Secretary-Treasurer of ATe in Decem-
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Il('r 1975, the health and welfare plan 
Imid out a total of $8,500 in unsecured 
ndvances to C. Thomas and Associates, 
in addition to commissions and fees. On 
(>etober 10, 1975, C. Thomas and Asso
dutes issued the plan an $8,500 promis
I\OI'V note, which was unsecured and 
I"'ruble on deman~, and which bore 

l~ ~ 
$1'\,[,00 principal/IOO $8,500/270 
inl('rest 

:f:l. Defendant Felger testified that he 
Ilt'ver took steps to demand payment of 
IIII' principal or interest due on the C. 
Thomas note or to obtain collateral for 
till' note. Tr. Felger, pp. 265-66 

:14. In addition to loss of cash asseis. 
t II(' plans have suffered the loss of debt 
inslruments purchased by them as in
vC'I-aments. Prior to November of 1975, 
1iC'Vl'ral of the plans at issue here pur-
1'I1Ilsed a total of $47,750 in interest
lJ('uring promissory notes issued by the 
I\lisociates First Capital Corporation. On 
1\uvember 26, 1975, defendant Williams 
pll'c!ged these notes to Society Bank of 
Eastern Ohio, formerly People's Bank of 
Youngstown, as collateral for a loan to 
I.ncal 2. Exhs. 24, 25. As of the date of 
I rial, the receiver was in litigation with 
IIIl' bank as to ownership of the notes 
nnd accrued interest. Tr. Lawrence Ob
t·,·dank. pp. 346-48. It now appears that 
tilt' receiver will ultimately recover at 
h~lI~t some of the principal and interest 
lit issue. The total principal and interest 
III issue is at least $65,850.00. Exhs. 20A, 

35. Defendant Felger testified that 
IIflcr becoming Secretary-Treasurer of 
ATe. he learned in April 1976 that 
Williams had pledged the notes owned 
II)' the plans. Tr. Felger, p. 264. 

1-'. Reporting 

an. None of the five ATe plans ever 
fill-d, or had filed on its behalf, an 
IIlInual report, Form 5500, as defined in 
:.!!I U.S.C. §1023(a). Exh.10. 

:!7. The health and welfare plan and 
IIllprenticeship plan never filed, or had 
hh!d on their behalf, any plan descrip
lion, Form EBS-l, as defined in 29 
U.S.C. § 1022. Exh. 11. 
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interest at 8 percent annually. Exhs. 
20B,23.-

32. Based on the financial schedule. 
Exh. 20B, the amount of principal and 
interest owed- by C. Thomas and Ass0-
ciates to the health and welfare plan 
(but never received by the plan) as of 
various dates. was as follows: 

~ 
$8.500/1800 

12/31180 
$8,50013.500 

Based upon the foregoing findings of 
fact, this Court makes the following 
conclusions of Law. 

III. CONCLUSIONS OF LA W 

1. This Court has juriSdiction over this 
action pursuant to 29U.S.C. §1l32(e)(I), 
and venue properly lies in the Northern 
District of Ohio pursuant to 29 U.S.C. 
§ 1132(e){2). . 

2. Each of the five ATe plans at issue 
in this_ case is an employee benefit plan 
within the meaning 'of 29 U.s.C. 
§1oo2(3). 

3. ERISA is a comprehensive remedial 
statute designed to protect "the inter
ests of participants in employee benefit 
plans and their beneficiaries ... byes
tablishing standards of conduct, respon
sibility, and obligation for fiduciaries of 
employee benefit plans, and by provid
ing for appropriate remedies, sanctions, 
and ready access to the Federal courts." 
29 U .S.C. § lOOl(b). 

4. As defined in 29 U.S.C. 
§ lOO2(21)(A): 

rAJ perso~ is a fiduciary with respect 
to a plan to the extent (i) he exercises 
any discretionary authority or discre
tionary control -respecting manage
ment of such plan or exercises any 
authority or control -respecting man
agement or disposition of its assets, (ii) 
he renders investment advice for a fee 
or other- compensation. direct or indi
rect, with respect to any moneys or 
other property of such plan, or has 
any authority or responsibility to do 
so, or (iii) he has any ·discretionary 
authority or discretionary responsibil
ity in the administration of such plan. 
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[1] Based on the record established at 
trial, the Court concludes that defen
dant Felger was a "fiduciary" within the 
meaning of ERISA, with respect to all 
five of the A TC plans, beginning at least 
in June 1976. Because the protections of 
Title I of ERISA essentially arise from 
the responsibilities of persons deemed to 
be "fiduciaries," that term is defined not 
only with reference to specifically desig
nated fiduciary positions such as "trust
ee" and "plan administrator," but also 
with reference to functional realities. 
Fulk v. Bagley, 88 F.R.D. 153, 161-62 
<M.D. N.C. 1980); Freund v. Marshall 
and Iisley Bank, 485 F. Supp. 629, 635 [1 
EBC 1898] (W.D. Wis. 1979). The defini
tion of a fiduciary under § 1002(21) in
cludes all persons who have any discre
tionary control or authority over the 
management, administration or assets 
of any employee benefit plan, whatever 
the title of their position. Eaves v. Penn, 
587 F.2d 453 [1 EBC 1592] (lOth Cir. 
1978); Fulk v. Bagley, 88 F.R.D. at 161-
62; Brink t'. Da Lesio, 496 F. Supp. 1350 
[2 EBC 2057) (D. Md. 1980). Whether a 
person is a fiduciary is to be determined 
according to an objective standard, re
gardless of the person's subjective belief 
as to whether he is a fiduciary. Freund, 
485 F. Supp. at 635. When, along with 
Williams, defendant Felger assumed 
control of the collection account and 
plan accounts in June 1976, he gained 
the sort of authority over disposition of 
plan assets that Congress defined in 
§1002(21). See Freund, 485 F. Supp. at 
634-35. 

5. Further establishing Felger's con
trol over plan assets and thus his status 
as a fiduciary is the power he held to 
appoint and remove other fiduciaries, 
such as Messrs. Daily and Mansfield. 
Such power to choose plan trustees and 
fiduciaries itself made Felger a plan 
fiduciary. Eaves v. Penn, 587 F.2d at 458; 
Freund v. Marshall and Iisley Bank, 485 
F. Supp. at 640-641; Fulk v. Bagley, 88 
F.R.D. at 161-162. 

6. The central and fundamental obli
gation imposed on all fiduciaries by 
ERISA is that they must discharge their 
duties "solely in the interest of partici
pants and beneficiaries and - .. 
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(A) for the exclusive purpose of: 
(i) providing benefits to participants 
and their beneficiaries; and 
(ii) defraying reasonable expenses of 
administering the plan; 

(B) with the care, skill, prudence, and 
diligence under the circumstances 
then prevailing that a prudent man 
acting in a like capacity and familiar 
with such matters would use in the 
conduct of an enterprise of a like 
character and with like aims; 

29 U.S.C. § 1104(aX1XA)-(B). 
[2] 7. Defendant Felger violated his 

fiduciary duties under 29 U.S.C. 
§ 1I04(aX1XA) and (B) with respect to all 
the benefit plans both by facilitating or 
causing diversions of plan assets or by 
failing to take adequate steps to collect 
monies due and owing to the plans. 
Courts have repeatedly recognized 
breaches under § 1104(aX1) when fiduci
aries themselves mismanage or divert 
plan assets to parties-in-interest, see, 
e.g., Marshall v. Snyder, 430 F. Supp. 
1224 (E.D. N.Y. 1977) aff'd 572 F.2d 894 
[1 EBC 1573] (2d Cir. 1978); Eaves v. 
Penn, 587 F.2d at 455; Mahoney v. Union 
Leader Retirement Profit Sharing Plan, 
635 F.2d 27 [1 EBC 2127] (Ist Cir. 1980), 
and when fiduciaries fail to take suffi
cient steps to collect amounts owed to a 
plan, see e.g., Marshall v. Kelly, 465 F. 
Supp. 341 [1 EBC 1850] (W.D. Okla. 
1979); Freund v. Marshall and Iisley 
Bank, 485 F. Supp. at 634-35. 

8. Supplementing th~ duties of § 1104 
are the duties of co-fiduciaries under 29 
U.S.C. §1105(a). Section 1105(a) pro
vides: 

In addition to any liability which he 
may have under any other provision 
of this part ... a fiduciary with respect 
to a plan shall be liable for a breach of 
fiduciary responsibility of another fi
duciary with. respect to the same plan 
in the following circumstances: 

(3) if he has knowledge of a breach by 
such other fiduciary, unless he makes 
reasonable efforts under the circum
stances to remedy the breach. 
[3] 9. Defendant Felger maintained at 

trial that he acted at the direction of 
defendant Williams. Notwithstanding 
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the truth of this position, 
nonetheless liable as a co-~dl 
der § 1105(aX3) due to hIS 
make reasonable efforts to c 

"-.: wide range of breaches com 
Williams and others. See 1 
History of the Employee F 
Income Security Act of 1974, 
93-533, 94th Cong., 2d Sess., " 
[1974] U.S. Code Cong. & Ad.l 
51' Freund, 485 F. Supp. at 64 
su~ra, 88 F.R.D. at 16Q..161; ~ 
Craft, 463 F. Supp. 493 (N.D. 
Felger's detailed knowledge 
nances and operations of thE 
account, bank accounts of the 
unions was sufficient to es~ 
type of knowledge required 
tion of § 1105(aX3). 

10. Felger further violated 
ciary duty under § 1105(a) ~ 
ensure that the plans comph 
reporting and disclosure PJ 
ERISA. By failing to file th 
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the truth of this position, Felger is 
nonetheless liable as a co-fiduciary un
der § 1105(a)(3) due to his failure to 

'\... make reasonable efforts to correct the 
wide range of breaches committed by 

. Williams and others. See Legislative 
History of the Employee Retirement 
Income Security Act of 1974, H.R. Rep. 
93-533, 94th Cong., 2d Sess., reprinted in 
[1974] U.S. Code Cong. & Ad. News 4650-
51; Freund, 485 F. Supp. at 640-41; Fulk, 
supra, 88 F.R.D. at 160-161; Marshall v. 
Craft, 463 F. Supp. 493 (N.D. Ga. 1978). 
Felger's detailed knowledge of the fi
nances and operations of the collection 
account, bank acco\lnts of the plans, and 
unions was sufficient to establish the 
type of knowledge required for a viola
tion of § 1105(a)(3). 

10. Felger further violated his co-fidu
dary duty under § 1105(a) by failing to 
ensure that the plans complied with the 
reporting and disclosure provisions of 
ERISA. By failing to file the necessary 
financial reports and plan descriptions, 
the plans and plan administrator violat
ed 29 U.S.C. §§ 1023(a) and 1024(a). 
Given his unique responsibilities for and 
knowledge of the financial books of the 
plans, and his failure to provide the 
trustees acceSs to those books, Felger 
was especiaii~ obligated to insure compi
lation and filing of the statutorily-re
quired reports. 

11. ATC, Local 2 and C. Thomas and 
Associates were all parties-in-interest 
with respect to the plans. A TC and Local 
2 were parties-in-interest to all five 
plans because they both were employee 
organizations whose members were cov
ered by the plans. 29 U.S.C. 
§ 1002(l4)(D). C. Thomas and Associates 
was a party-in-interest to the health and 
welfare plan because it was a person 
providing services to an employee bene
fit plan within the meaning of 29 U.s.C. 
§ 1002(14)(B). 

12. As a fiduciary of 'all five plans, 
Felger was charged with knowing that 
the unions and C. Thomas and Ass0-
ciates were parties-in-interest. See Mar
shall v. Kelly, 465 F. Supp. at 354; 
Freund v. Marshall and Ilsley Bank, 485 
F. Supp. at 637. 
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13. Through his control over the plan 
and collection accounts, Felger not only 
permitted past transfers to these par
ties-in-interest to remain uncured, but 
also participated in further prohibited 
transfers, contrary to 29 U .S.C. 
§ l106(a)(lXD), by permitting plan assets 
to be transferred to, or used by or for the 
benefit of the unions and C. Thomas and 
Associates. See. e.g., Marshall v. Kelly, 
465 F. Supp. at 354. 

[4} 14. Acting as both Secretary-Trea
surer of· ATC and a plan fiduciary, 
defendant Felger also violated 29 U .S.C. 
§ 1l06(b) by acting on behalf of the 
unions - parties whose interests were 
adverse to those of the plans - rather 
than on behalf of the five plans which he 
served as fiduciary. Felger's ongoing 
participation in remitting money to L0-
cal 2, rather than to the plans, his 
failure to remit sufficient amounts from 
the collection account to the plans. and 
his failure to take steps to recover the 
debts owed to the plans all worked to the 
benefit of .the unions, contrary to 
§ 1l06(b). Freund, 485 F. Supp. at 637-40. 
Gilliam v_ Edwards, 492 F. SUpp. 1255, 
1263 [2 EBC 2475] (D_ N.J. 1980). 

15. In enacting ERISA. Congress 
granted the courts broad equitable and 
legal powers to remedy breaches of 
fiduciary duties and to safeguard, em
ployee benefit plan assets against future 
or continuing breaches by errant fiduci
aries. Eaves v. Penn, 587 F.2d at 462; 
Marshall v. Kelly, 465 F. Supp. at 354. It 
is provided in 29 U.S.C. § l109(a) that: 

Any person who is a fiduciary with 
respect to a plan who breaches any of 
the responsibilities, obligations, or du
. ties imposed upon fiduciaries by this 
title shall be personally liable to make 
good to such plan any losses to the 
plan resulting from each such breach, 
and to restore to such plan any profits 
of such fiduciary which have been 
made through use of assets of the plan 
by the fiduciary, and shall be subject 
to such other equitable or remedial 
relief as the court may deem appropri
ate, including removal of such fiduci
ary_ 

Pursuant to this section. and the com
mon law of trusts, the guiding principle 
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in ordering relief under ERISA is to 
shape the relief most favorable to the 
plan. Eaves v. Penn, 587 F.2d at 462-63; 
Freund, 485 F. Supp. at 643. 

[5] 16. Pursuant to 29 U .S.C. § HOO, 
defendant Felger is jointly and severally 
liable for financial losses incurred by 
the five plans over the period beginning 
when he first became a fiduciary with 
respect to those plans (June 1976 at the 
latest) until the Court-appointed receiv
er assumed his responsibilities in Au
gust 1978. See, e.g., Marshall v. Snyder, 
572 F.2d 894. 

17. Felger also is jointly and severally 
liable for amounts that were owed to the 
plans on the date he first became a 
fiduciary, and which he thereafter, with
ou t justification, failed to collect. Where, 
prior to the date a fiduciary first as
sumes that status with respect to a plan, 
and there are amounts owed to the plan 
as a result of breaches of his predeces
sors, the fiduciary becomes liable for 
those amounts unless he can establish 
that (a) he took reasonable efforts under 
the circumstances to collect those 
amounts or (b) he could not have suc
ceeded in so collecting even if he had 
taken reasonable efforts. As a fiduciary 
who assumed office after monies were 
owed to the plans, Felger acquired a 
legal duty to take reasonable steps to 
recognize that these amounts were im
properly advanced and to take steps to 
collect them. See Morrissey v. Curran, 
567 F.2d 546, 548-98 [1 EBC 1659] (2d 
Cir. 1977); Fulk v. Bagley, 88 F.R.D. at 
160-1. As a co-fiduciary, Felger was 
obligl;lted under § H05(a) to assert all 
legal claims the plans had against 
breaching fiduciaries. 

18. In light of the above principles, 
defendant Felger is jointly and severally 
liable for the outstanding balances owed 
to the plans as of December 31, 1980, 
from the collection account, Local 2, and 
C. Thomas and Associates - a total of 
$182,259.00. 

19. Because ownership of the Asso
ciates First Capital notes currently re
mains unresolved it is unclear the ex
tent to which the plans will lose princi
ple and interest that otherwise would 
have been obtained had the notes not 
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unlawfully been pledged· by defendant 
Williams. It is clear, however,that 
whatever amount of loss is ultimately 
suffered by the plans with respect to 
those notes, defendant Felger is jointly 
and severally liable for that amount 
because, in breach of his fiduciary du
ties, Felger failed to take sufficient steps 
to regain thoSe notes for the plans. . 

20. Finally, pursuant to 29 U.S.C. 
§ H09, the Court hereby enjoins defen
dant Harold Felger from serving in the 
future as a fiduciary of any plan covered 
by ERISA. 

IT IS SO ORDERED. 

JUDGMENT 

In accordance with the findings of fact 
and conclusions of law isSued this date, 
judgment is entered against defendant 
Harold Felger, who is jointly and sever
ally liable in the amount of $182,259.00. 
Harold Felger is hereby permanently 
enjoined from serving as a fiduciary of 
any plan covered by ERISA, 

IT IS SO ORDERED. 

MOYERS v. BAUER MARBLE 
CO. 

U.S. District Court, 
Northern District of Illinois, 

Eastern Division 

E. JEFFERSON MOYERS, ROBERT 
P. LE VOY, JOSEPH KAPCHECK, JR., 
and FRANK P. BAUER, as Trustees of 
Marble Setters' Helpers and Polishers 
Local 102 Welfare Fund, v. FRANK P. 
BAUER MARBLE CO., an Illinois corpo
ration, and FRANK P. BAUER, individ
ually, No. 82 C15 82, Feb. 11, 1983. 

ERISA PROTECTION OF 
RIGHTS 
Administration and Enforcement 

- Action for Contributions - In 
General (~ 40.601) 

[1] Trustees of welfare fund are enti
tled to summary judgment against cor
porate employer in action for unpaid 
contributions and liquidated damages, 
where it was admitted that employer 
was subject to collective bargaining 

.~ . 
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Only the Westlaw citation is currently available. 

United States District Court, N.D. Illinois, Eastern 
Division. 

THE FIRST NATIONAL BANK OF CHICAGO, 
Plaintiff, 

v. 
THE RETIREMENT TRUST FOR EMPLOYEES 

OF STANDARD OIL CO., et at, Defendants. 

No. 90 C 3981. 

Dec. 27, 1991. 

MEMORANDUM OPINION AND ORDER 

ZAGEL, District Judge. 

*1 Counterplaintiffs The Retirement Trust for 
Employees of the Standard Oil Company and 
Subsidiaries and United Food and Commercial 
Workers International Uni.on--Industry Pension Fund 
move for summary judgment under ERISA section 
404(a)(I)(D), 29 U.S.C. § 1104(a)(I)(D), alleging 
that counterdefendant First National Bank of Chicago 
breached the terms of the Declaration of Trust 
Agreement governing Fund F, a real estate collective 
investment fund, by failing to satisfy withdrawal 
requests within the prescribed one-year period. 
Because genuine issues of material fact remain, the 
motions are denied. 

I. 

First National Bank of Chicago is the trustee for 
Institutional Real Estate Fund F, and Standard Oil 
and UFCWU are participating employee pension 
benefit plans. [FN1) Section 6.6 of the Trust 
Agreement grants FNBC, as trustee, power to "retain, 
sell, exchange, convert, transfer, acquire, manage, 
change and dispose of ... the assets of [Fund F)." 
Because the Bank exercises authority and control 
over the management and disposition of the Fund's 
assets, it is a fiduciary within the meaning of ERISA. 
§ 3(21)(A), 29 U.S.C. § 1002(21)(A). Participants 
in Fund F invest money and receive a number of units 
which represent their investment in the Fund. Each 
unit of participation in the Fund has a beneficial 
interest in the Fund equal to the proportion which it 
bears to the total units of the Fund. Section 5.2 of 
the Trust Agreement provides that "any request for 
withdrawal from ... Fund F must be received by the 

Pagel 

Trustee not later than one year prior to the valuation 
date of which such withdrawal is to be made; 
provided, however, that the Trustee in its sole 
discretion reserves the right to pay such withdrawal as 
of any earlier valuation date subsequent to such 
request." [FN2) 

Until the late 1980's, FNBC generally paid 
withdrawal requests within a year, and sometimes 
more quickly. The commercial real estate market, 
however, sharply declined at that time, and 
withdrawal requests by Fund F participants increased. 
Standard Oil made an oral request for withdrawal in 
August of 1988, and UFCWU made a written request 
in November of 1988. FNBC responded in writing 
to Standard Oil's request in September of 1988. As 
of April 1, 1989, there were outstanding unfulfilled 
redemption requests of approximately 175.5 million 
dollars, from a Fund worth almost 600 million 
dollars. 

The market value of the Fund F properties declined 
with the depression of the real estate market; in May, 
it was written down by 5.1 %. Between April and 
October of 1989, FNBC received no new requests for 
withdrawal and reduced the balance of the 
outstanding requests to 109.2 million dollars. In 
October, however, the value of the remaining Fund F 
properties was again written down by 5.3%; the total 
write-down, which occurred in consultation with real 
estate and investment advisors to the Trustee, 
equalled 61.8 million dollars, over 10% of the 
original value of the Fund. In November, FNBC 
received two additional withdrawal requests and 
faced a balance of 135 million dollars in outstanding 
requests from the 530 million dollar Fund. The 
Trustee feared that satisfying the requests would 
necessitate a "fire sale" of Fund F properties in a 
depressed market, to the detriment of the participants' 
interests. After consulting with investment and legal 
advisors, FNBC suspended further redemptions in 
December of 1989 and has not paid off any requests 
for withdrawal since then. A Restructuring Proposal 
was circulated by FNBC to the participants but was 
not accepted unanimously, and the Comptroller 
refused to waive any regulations which would enable 
the Trustee to implement the Plan without complete 
consent. 

*2 Counterplaintiffs Standard Oil and UFCWU 
argue that summary judgment is appropriate because 
the counterdefendant Trustee has not redeemed their 
requests for withdrawal within the one year period as 
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required by the Trust Agreement, in violation of 
ERISA § 404(a)(I)(D). That ERISA section requires 
fiduciaries to discharge their duties with respect to a 
plan "solely in the interest of the participants and ... 
(D) in accordance with the documents and 
instruments governing the plan insofar as such 
documents and instruments are consistent with the 
provisions of this subchapter .... " 29 U.S.C. § 
1104(a)(I)(D). The counterdefendant FNBC argues 
that the 'insofar as consistent' language from that 
section, combined with the requirement that 
fiduciaries discharge their duties "with the care, skill, 
prudence, and diligence under the circumstances then 
prevailing that a prudent man ... would use" of § 
404(a)(l)(B), means that it may avoid liability for not 
following the plan documents if it would have been 
imprudent to do so. 

II. 

Summary judgment should be granted whenever 
"there is no genuine issue as to any material fact and 
... the moving party is entitled to a judgment as a 
matter of law." Anderson v. Liberty Lobby, 477 U.S. 
242,249 (1986). In detennining whether any issues 
of material fact are in dispute, the Court draws all 
inferences from the record in the light most favorable 
to the non-moving party. Bank Leumi Le-Israel, B.M. 
v. Lee, 928 F.2d 232, 236 (7th Cir.1991). Ifa party 
"files a motion for summary judgment showing within 
its four comers entitlement to prevail, judgment must 
be entered 'against [the non-moving] party who fails 
to make a showing sufficient to establish the 
existence of an element essential to that party's case, 
and on which that party will bear the burden at triaL'" 
Tatalovich v. City of Superior, 904 F.2d 1135, 1139 
(7th Cir.1990) (quoting Celotex Corp. v. Catrett, 106 
S.Ct .. 2548,2552-53 (1986». 

III. 

Standard Oil and UFCWU allege a failure to fulfill a 
trust agreement provision and the corresponding 
violation of an ERISA subsection. If FNBC had 
rested on its pleadings, the motions would have been 
granted; the counterplaintiffs have shown that FNBC 
is in breach of the one year withdrawal provision of 
the Trust Agreement. FNBC, however, has 
presented a prudence defense to the counterclaims at 
issue. It has argued that the prudence requirement in 
ERISA forced it to breach the actual terms of the plan 
document in order to protect the beneficial interests 
of the participants, and it has alleged specific facts 
about the prevailing market forces and the fmancial 
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pressures of Fund withdrawal requests which support 
its claim. 

FNBC argues that § 1104(a)(1)(D) does not require 
blind adherence to the trust documents. Rather, 
ERISA demands that fiduciaries act in the interests of 
the plan participants, with care and prudence under 
the circumstances, according to the documents as 
long as that is consistent with ERISA's other 
strictures. Faced with withdrawals totalling over 

. 25% of the Fund's market value, FNBC weighed the 
need to raise cash quickly against the need to protect 
the participants' beneficial interest in the Fund. It 
consulted with legal and investment advisors to 
choose the best course of action. In order to satisfy 
the outstanding withdrawal requests within the one 
year period, FNBC would have had to sell properties 
worth millions of dollars for a price lowered by both 
time constraints and the depressed market. This 
process, arguably, would have lowered the value of 
all units in Fund F, even the units of withdrawing 
participants whose requests induced the sales. 
FNBC makes a sufficient showing that payiIig off the 
outstanding withdrawal requests, even of those 
participants who filed requests as early as the 
counterplaintiffs, would not have met ERISA 
standards of prudence under the prevailing 
circumstances. Whether this situation suggests 
fiduciary violations for failing to maintain adequate 
cash reserves or merely results from the 
unprecedented drop in real estate in the late eighties 
cannot be decided on this record. That issue can be 
taken up at trial. Prudence cannot be determined as a 
matter oflaw in this case. [FN3] 

*3 The cases cited by the movants which appear to 
support their motion contain key factual differences 
from this case. In Pratt v. Petroleum Production 
Mgmt. Employee Say. Plan, 920 F.2d 651 (10th 
Cir.1990), the plaintiff was terminated from his 
employment and became entitled to a distribution of 
employer securities from his Employer Contnbution 
Account. The Account plan indicated that valuations 
would date back to the last day of the 'plan year.' 
Between the valuation date and the plaintiff's 
separation, the value of the securities declined 
markedly. The defendants wanted to avoid paying at 
the higher rate in order to preserve more value for the 
remaining participants, so they amended the plan to 
include interim valuation dates and applied the 
amendment retroactively. Here, the withdrawing 
participants requested redemption of their units worth 
175.5 million dollars, almost a third of the entire 
Fund before it was substantially written down. By 
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satisfying those requests through the "fire sale" FBC 
refers to, the Trustee would have injured the 
withdrawing participants as well as the remaining 
participants--the total value of the Fund would sink, 
including the unit value for the withdrawing 
participants. Unlike the defendants in Pratt, the 
Trustee here is not preferring the remaining 
participants over the withdrawing participants, nor is 
it depriving the withdrawing participants of a 
predetennined value for their units. In addition, 
unlike the Pratt trustees, the Trustee in this case is not 
dealing with a one time depletion. It could not 
amend the documents to prevent further injury to the 
Fund as a result of the drop in the market and 
additional withdrawals. FNBC's Restructuring 
Proposal failed because of lack of Unanimity; no 
amendment assured the Trustee that the market 
fluctuation would not be a source of continuing harm 
to the Fund. 

Dardaganis v. Grace Capital Inc., 889 F.2d 1237 
(2nd Cir.1989) is also distinguishable. The court 
specifically noted that the plan trustees in that case 
did not show that their compliance with the specific 
and unambiguous do"cument provision would have 
been imprudent, or that adherence to the provision 
would have caused them to violate any ERISA 
provision. [FN4] Id. at 1242. The trustees tried to 
defend themselves on the basis that they had been 
prudent under the circumstances so no violation 
occurred. Those defendants seemed to argue that, 
even if they could have prudently followed the 
document provision, they could also decide to follow 
a different course and should only be found liable if 
their conduct was imprudent. ld. at 1240. In this 
case, FNBC acknowledges that, if it could have been 
prudent and followed the one year provision in the 
document, it would have been bound to do so. The 
Trustee has made a sufficient showing that adherence 
would have been imprudent, not just that it chose 
some equally prudent course. 

To the extent that Dardaganis holds, rather than 
says, that failure to follow documents causes a per se 
violation under § 404(a)(I)(D) and creates liability 
without regard to the issue of prudence (and thereby 
without a possible prudence defense), this Court 
declines to follow the Second Circuit's rationale. All 
of the § 404(a) subsections should be read together; 
§ 404(a)(I)(D) explicitly includes a need for 
consistency with other sections. Consistency does not 
make the subsections other than (B) meaningless. It 
simply requires a coherent rule which should be 
applied with enough flexibility to avoid imprudence, 
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yet with enough certainty for confident participation 
in funds. In addition, the (a) subtitle, prudent man 
standard of care, covers all of the § 404(a) 
subsections. 

*4 The doctrine of estoppel raised by UFCWU does 
not apply here. FNBC has not made a material 
misrepresentation. It represented that it would 
satisfy withdrawal requests within one year, fully 
intending to abide by that provision. Unlike the 
situation in Black v. TIC Investment, 900 F.2d 112 
(7th Cir.1990) where the employer notified the 
employee that plan payments would be made when 
they were approved by the bankruptcy court and then 
deviously contested the payments, the Trustee here 
never made a statement knowing that it was 
misleading and intending it to be so. In addition, all 
of the representations in the documents were to be 
governed by ERISA, including ERISA standards of 
prudent conduct. Therefore, it was always implicit in 
the statement about withdrawals that the provision 
would be adhered to unless it became inconsistent 
with ERISA for some reason. Here, prudence is the 
reason. 

The Trustee, by making a sufficient showing at this 
stage that compliance with the Trust Agreement 
would have violated its fiduciary duty of prudence, 
can withstand the summary judgment motions. It 
will bear the burden of proof at trial on this point. 
The Court is not unaware of the fact that the 
withdrawing participants have been injured in this 
case; they have lost the time value of their money, 
and perhaps more importantly, they have lost control 
over their investment. The Trustee has held their 
money for more than two years longer than they 
expected, and they have no idea when the redemption 
of their shares will fmallyoccur. The Trustee will 
have to defend its actions and convince a trier of fact 
that the prudence standard required it to deviate from 
the plan documents in order to discharge its duties 
with care, skill, and prudence for the benefit of the 
participants. The motions for summary judgment on 
Standard Oil's Count II of its counterclaim and 
UFCWU's Count I of its counterclaim are denied. 
[FN5] 

FNI. The facts of this case and a related 
case have been described in greater length 
and detail in previous opinions by this 
Court. Those opinions are First National 
Bank of Chicago v. Clarke. 90 C 5963, 
1991 U.S. Dist. LEXIS 11070 (N.D.Ill. 
August 6, 1991) and First National Bank of 
Chicago v. Retirement Trust for Employees 
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of Standard Oil and Subsid., et al., 90 C 
3981, 1991 U.S. Dist. LEXIS 761 (N.D.Ill. 
January 8, 1991). 

FN2. In addition, the regulations of the 
Comptroller of the Currency require 
withdrawals from this type of fund to 
be paid within one year. 29 C.F.R. § 
9. 18(b)(4). The Comptroller declined 
to waive application of that regulation 
despite the Bank's request, and the 
Court has previously ruled that the 
Comptroller's decision is not reversible 
under the narrow standard of 
administrative review. 

FN3. Contrary to the movants' argument, 
this Court did not previously hold either that 
FNBC was imprudent or that it could not 
assert a prudence defense to a claim of 
failure to pay withdrawal requests within 
one year as required by the trust agreement. 
The Court simply refused to set aside the 

Page 4 

Comptroller's denial of FNBC's request for 
waiver of the one year regulation, under a 
narrow standard of review. 

FN4. On similar grounds, another case 
relied on by the movants can be 
distinguished. The court in Clarke v. Bank 
of New York, 687 F.Supp. 863 
(S.D.N.Y.1988), found that no credible 
evidence, and in fact contradictory 
testimony, was presented that complying 
with the plan's instructions would not have 
been prudent. ld. at 868. 

FN5. The request for a distribution of cash 
currently held by FNBC in Fund F is 
denied. The Court will allow FNBC to 
decide how to satisfy reques~ including 
with in-kind distributions, to minimize 
the seemingly inevitable losses, for the 
benefit, and in the interests, of all the 
participants. 

END OF DOCUMENT 
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MARSHALL v. CUEVAS 

U.S. District Court, 
District of Puerto Rico 

RAY MARSHALL v. HARRY CUE
VAS, JOSE JENDI, FRANCISCO A~ 
CHILLA, and SERGIO CARDONA, 
trustees of the Plan de Bienestar Sindica
to Obrero Insular, No. 77-1401, March 26, 
1979. 

ERISA-PWOOEcnONOFWGHm 
Fiduciary Responsibility - Fiduciary 

Duties - Exclusive Purpose (~ 20.210) 

Fiduciary Responsibility - Prohibited 
Transactions - Transaction Between 
Plan and Party In Interest (~ 20.405) 

Fiduciary Responsibility - Liability 
for Breach - Defenses (~ 20.653) 

Health and welfare benefit plan trust
ees violated ERISA Sections 404(aXIXA) 
and 406(aXIXD) by gratuitously transfer
ring sum of money from assets of trust 
fund to widow of plan founder, notwith
standing fact that payment was alleged 
to have been made to reimburse legiti
mate expenses incurred by founder on 
behalf of plan and that transfer was not 
made for personal gain of trustees; trust
ees failed to provide court with authority 
to establish that quantum meruit is de
fense to action for ERISA violation. 

Action by Labor Department to compel 
restoration of trust fund assets trans
ferred in violation of ERISA Sections 
404(aXIXA) and 406(aXIXD). Judgment 
for plaintiff. 

Robert P. Gallagher, Monica Gallagher, 
Associate Solicitor, Carin Ann Clauss, 
Solicitor of Labor, Plan Benefits Security 
Division, U.S. Department of Labor, 
Washington, D.C., attorneys for plaintiff. 

Nicholas Delgado Figueroa, of Delgado 
& Zemen, of Santurce, Puerto Rico, attor
ney for defendants. 

Full Text of Opinion 

KAESS, U.S. District Judge. 
This matter coming before the Court 

on February 23, 1~79, for a nonjury trial, 
and Defendants having been given until 
February 28, 1979, to submit a memoran-

Marshall v. Cuevas 

dum of law containing legal authority to 
support their defenses, and such a memo
randum having been received by the 
Court and a responsive brief having been 
submitted by the Plaintiff, this Court is 
constrained to make the following find
ings of fact and conclusions of law. 

On. or about May 5, 1975, Defendants 
Harry CUevas, Jose Jendi, Francisco Ar
chill&, and Sergio Cardona were trustees 
of the Plan de Bienestar Sindicito Obrero 
Insular (hereinafter referred to as "the 
Planj. The Plan was established by the 
Sindicato Obrero Insular (hereinafter re
ferred . to as "the Sindicato''), a labor 
union, to provide health and welfare 
benefits to plan' participants who are 
members of the Sindicato. 

The Plan is an employee welfare bene
fit plan within the meaning of Title I of 
the Employee Retirement Income Securi
ty Act of 1974 ("ERISAj ,29 U.S.C. Sec. 
1002(1), and is subject to the coverage of 
ERISA pursuant to 29 U.S.C. Sec. 
l003(a), and is not subject to any exemp
tion from coverage contained in 29 U.S.C. 
Sec.l003(b). 

The Defendants were trustees of the 
Plan within the meaning of 29 U.S.C. Sec. 
1002(1). 

On May 5, 1975, the Defendants failed 
to discharge their duties as required by 29 
U.S.C. Sec. 1l04(a)(IXA), in that they 
paid or caused to be paid from the assets 
of the trust fund of the Plan the sum of 
$14,275.23 to the Housing Investment 
Corporation on behalf of and for the 
benefit of Mrs. Juan B. Emmanuelli, the 
widow of the founder of the Sindicato, 
the Plan, and a former trustee of the 
Plan. This transfer was made in violation 
of 29 U.S.C. Sec. 1l06(aXIXD) because 
Mrs. Emmanue1li was a party in interest 
with respect to the Plan within the 
meaning of 29 U.S.C. Sec. l002(14)(F). 

This gratuitous transfer was made to 
the widow of the founder of the union . 
and the Plan, the latter having worked 
very hard for a number of years at 
minimal salary from the union and with
out seeking reimbursement for his legiti-

. mate expenses incurred on behalf of the 
Plan. Not having provided for his fami
ly's financial security, this gift was made 
to the widow to save the family home. 
There is no question that the transfer 
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was not made for the personal gain of the 
Defendants. 

Prior to making the transfer, the trust
ees sought legal advice and were in
formed that such a transfer could be 
made, but that the expenses which the 
transfer was supposed to reimburse must 
be detailed, and that approval for the 
transfer should be sought from the De
partment of Labor. Without complying 
with the recommendation of counsel, the 
trustees made ·the transfer. They did so at 
their own peril. . 

While the action taken by Defendants 
was morally commendable, it was a viola
tion of the law. The defenses raised by 
Defendants. include quantum meruit 
based on the unjust enrichment of the 
Plan by not reimbursing the founder for 
his expenses and the argument that the 
transfer was for the legitimate expenses 
incurred by the founder on behalf of the 
Plan. Defendants have provided this 
Court with no authority to indicate that 
quantum meruit is a defense to this type 
of action. Neither have Defendants ~ 
vided any bills or vouchers to .indicate 
that the transfer was to reimbUrse for 
expenses. Hence, this Court has no option 
but to find for the Plaintiff. Perhaps the 
liability of the Defendants can be limited 
by having the membership of the union 
take up a collection in order to reimburse 
the trust fund. . 

It is not without some sympathy that 
this Court finds the Defendants joint and 
severally liable.· IT IS ORDERED AND 
ADJUDGED that Defendants pay to the 
trust fund of the Plan the sum of Four
teen Thousand Two Hundred Seventy
Five and 23/100 Dollars ($14,275.23), plus 
interest from May 9, 1975 untn the date 
such amount is restored to the Plan. 

GENERAL MOTORS CORP. v • 
TOWNSEND 

u.s. District Court, 
Eastern District of Michigan 

GENERAL MOTORS CORP. v. WI~ 
LIE D. TOWNSEND, and THE HONOR
ABLE JOHN W. BAKER, CIRCUIT 
JUDGE, CIRCUIT COURT FOR THE. 
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COUNTY OF GENESEE, STATE OF 
MICHIGAN, No. 6-72159, Dec. 16, 1976 
[468 F.Supp. 466]. 
INTERNAL REVENUE CODE 

Minimum Vesting Standards - Per
mitted Forfeitures . .Assign
ment/ Alienation of Benefits (~ 113.204) 

[1] . Benefits provided by retirement 
program were not subject to garnishment 
to enforce family support obligations, 
since retirement program was covered by 
ERISA Section 206( d), which prohibits 
assignment or alienation of p~ benefits. 

ERISA- PROTECTION OFmGHTS 
Preemption - Domestic Relations 

Laws (~ 50.40) 
INTERNAL REVENUE CODE-

Minimum Vesting Standards - Per
mitted Forfeitures .Assign
mentl Alienation of Benefits (~ 113.204) 
STATE LAWS . 

Regulation of Benefits - Constitu
tionality (~ 281.50) 

[2] Michigan law permitting· assign
ment of and levies on pension or retire
ment benefits does not constitute "state 
law" within meaning of ERISA Section 
514 preemption clause, since its relation
ship to employee benefit plans is too 
indirect to come within scope of Section 
514; however, ERISA Section IDS( d),s 
prohibition against assignment or aliena
tion of plan benefits supersedes contrary 
state law under Supremacy Clause of 
U.S. Constitution. 

On plaintiff's motion for a temporary 
restraining order and permanent injunc
tion to restrain the enforcement of a 
garnishment order against the General 
Motors Retirement Program. Motion 
granted. 

David Davis, of General Motors Corp., 
of Detroit, Mich., attorney for plaintiff. 

Richard Banas, of Flint, Mich., attor-
ney for defendants.· . , . 

Pull Te:It of Opinion 
GUY, District Judge. . . 

Plaintiff commenced this action in fed
·eral court to obtain a Temporary Re
straining Order and Permanent Injunc-
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nor of the LMRA leads me to conclude 
lhntwhete there are genuine issues of 
IIIllterial fact regarding allegations of 
fruud and mismanagement, summary 
judgment must be denied. Those caseS 
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Invalidate the amended" rule· where 
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Teamsters Welfare Fund's.motion for 
summary judgment is denied. 

SO ORDERED. 

MARSHALL V~ MERCER. 

. ,;U.S. District Court;· •. 
- Northern District of Texas, 

Fort Wort~ Di~ion .. 

ItA Y MARSHALt.::8ecretary· of the 
u.s.' Departmeiltof Labor,v. TOMMY 
MERCER and WANDA JO MERCER, 
Civil' Action No.4-79-390-K,May 27, 
1983. . . '.:' . 

ERISA. PROTECnON ' OF 
RIGHTS .' .. 
Fiduciary Responsibility - Effec

tive Dates and Transitional Rules -
In General (~. 20.821)' ." . .. 

[1] Pensi~n pla~ was not terminated 
prior to Jan. 1, 1975, effective date of 
ERISA where, following 'that date, an
ntial reports were illed with Labor De
partment, forms were filed with IRS, 
and termination insurance premiums 
were paid to PBGC. . ' 

Definitions - Fiduciary (~ 5.31) 
[2] Wife of named trustee of pension 

plan was not plan fiduciary, as dermed 
by ERISA, where she was never appoint
ed a plan trustee, where she exercised 
no authority or control as to plan assets 
or their management, and where her 
actions were only by authority of her 
husbt:!ll.d, for whom she was, in effect, an 
agent. 

• Fiduciary Responsibility - Stat-
ute of Limitations (~20.80) . 

[3] secretary of Labor's action against 
trustee' or pension plan alleging various 
fiduciary violationS, was not barred by 
statuteS of limitations, since' three-year 
limit d~ not apply where secretary ~id 
not have either actual or constructlve 
knowledge of breach 'and Secretary's 
action was filed within six-y:ear limit .. 

'Fiduciary RespoDsibility~ Effec
tive 'Dates and TranSition~, Rules -
Iii General(.... ~0.821) . . 

t 4i 'Ti~i~i~nal exemptions. of ERISA 
Sec~ion414 do· not apply to loans' be-
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tween pension plan and plan sponsor 
and other related business entities, 
where interest payments called for by 
loans were not made, since loans thus 
did not remain at least as favorable to 
plan as arm's length transaction with 
unrelated party would have been. 

Fiduciary Responsibility - Fiduci
ary Duties - Exclusive Purpose 
(~ 20.210) 

Fiduciary Responsibility - Fiduci
ary 'Duties - Prudence, Standard 
(~ 20.225) 

Fid'uciary Responsibility - Fiduci
ary Duties - Diversification of In
vestments (~ 20.245) 

[5] Pension plan trustee violated his 
fiduciary duties under ERISA Sections 
404(aXIXA), (B), and (C), where he re
frained from attempting to collect on 
certain obligations owing to plan be
cause he feared such action would force 
various business entities into bankrupt
cy, where he used plan's funds as alter
nate source of credit for his companies 
when said companies appeared to be 
faltering, where there is no evidence he 
asked for more security, required per
sonal guarantees, or took other action 
normal creditor would take to secure 
repayment, and where 85 to 90 percent 
of plan assets were concentrated in 
loans to entities. 

Fiduciary Responsibility - Prohi
bited Transactions - In General 
(~ 20.401) 

[6] Various loan transactions, exten
sions of credit, and transfers of plan 
assets from pension plan to various 
business entities controlled by plan 
trustees violated ERISA Section 406, 
since they constituted extensions of 
credit to parties in interest, since plan 
trustee was acting on behalf of his own 
interest, and since plan trustee was 
acting on both sides of transaction. 

In Secretary of Labor's action against 
the defendants alleging breaches of 
ERISA fiduciary responsibility provi
sions. Judgment as per opinion. 

James Petrick and Andrea Selvaggio, 
Plan Benefits Security Division, Office 

Marshall v. Mercer 

of the Solicitor, U.S. Department of 
Labor, Washington, D.C., attorneys for 
Secretary of Labor. 

Mack Ed Swindle, of Gandy, Michner, 
Swindle, Whitaker, Pratt & Mercer, of 
Fort Worth, Tex., attorney for Mercers. 

Full Text of Opinion 

BELEW, District Judge. 
This is an action brought by the 

Secretary of the Department of Labor, 
hereinafter referred to as "the Secre
tary," under Title I of the Employee 
Retirement Income Security Act of 1974 
("ERISA"), 29 U.S.C. § 1001, et seq. In his 
complaint, the Secretary alleged 
breaches of the fiduciary responsibility 
provisions of ERISA. and prayed for the 
broad equitable relief specifically made 
available under ERISA, including re
moval of Defendants as fiduciaries of the 
Plan, and restoration to the Plan, out of 
the personal assets of Defendants, of the 
money it had lost as a result of Defen· 
dants' breaches. 

Trial was held before the Court. Hav
ing reviewed the evidence and legal 
arguments presented, the Court makes 
the following findings of fact and conclu· 
sions oflaw. 

FACTS 

The facts are as follows. The T. E. 
Mercer Employees' Retirement Plan 
was established on December 31, 1955, 
by the T. E. Mercer Trucking Co. ("the 
Trucking Co.") to provide retirement 
income to employees covered by such 
plan. The Employee Retirement Income 
Security Act of 1974 went into effect on 
January 1; 1975. While the Defendants 
contend that the Plan was terminated 
on or before· January 1, 1975, the Plan 
was never formally terminated accord· 
ing to the provisions of Article XIV of 
the Plan document. 

According to the original plan docu· 
ments, . the initial trustees of the Plan 
were Defendant Tommy Mercer, his 
grandmother, Mrs. T. E. Mercer; and T. 
T. Trevett. As of November 11, 1970, the 
trustees were Tommy Mercer, his moth· 
er, Mrs. George E. Mercer, and his 
sister, Jolene Mercer Nunn. Mrs. 
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(;eorge Mercer died in 1972 and Jolene 
Mercer· Nunn resigned as trustee in 
1973. The record does not reflect who, if 
any, the successor trustees were. 

At·one time the Mercer family, 
through numerous companies, was in
volved in a large number of different 
business .ventures. These companies in
cluded corporations; partnerships. and 
"ole proprietorships .. Four ' comp~es 
lire particularly ,relevant to this case 
because of their fi~an(:ia.l entanglement 
with resPect; to each other 1lIl~. with 
respect to the Plan.: These companies 
U~. . 

(l)The T. E. MerCei Trucking COmpa
ny which sponsored the Plan was,' as of 
1975, wholly owned by Tommy Mercer. 

(2) G.E.M. Storage and Terminal Go. 
("G.E.M.~') was a corporation which was 
originally owned by several members of 
'I'ommy Mercer's family, but by 1975 
'I'ommy Mercer became the sole share
holder. Originally, G.E.M.· did some 
business as a stevedoring company, but 
by 1975 its main function, was to hold 
lund and lease it to the Trucking Co. 

(3) Maverick Equipment Co. ("Maver
ick") •.. another: .Mercer, entity, merged 
with G.E.M. in 1972, and as a result of 
this: merger, G.E.M. acquired a larg~ 
debt which Maverick had owed the Plan. 

(4) Heritage Investments was. as of 
1975 •. a sole proprietor:shipowned by 
Tommy Mercer. . 

The Defendants. on behalf of the Plan, 
made a series of loans to Mercer-can
trolled companies that have never been 
repaid. leaving the Plan with few assets. 
These:loans are the. core of this .contro-
versy. ' . _ 

A.Loans from.the Plan to G.E.M. 
, The alleged Defendant-trustees,. act
ing for the Plan, made two loans ·:to 
G.E.M .•. which were evidenced by notes. 
Theseloans have not been' repaid. 

The larger of these· notes, ,in the 
principal. amount of $241,366.26;" was 
dated January 1,1974. It 'provides. for 
interest at six percent (6%) . per. annum, 
and was' issued under the signatUre of 
Defendant· Tommy Mercer, signing as 
president of G.E.M. This note has no due 
date;' " but'rather is characterized as 
being due' "on demand, plus one year." 
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.G.E.M.'s other obligation to the Plan 
was evidenced by a note for $43,563.60, 
at eight· percent (8%)· interest; dated 
February 26, 1970, also under the signa
ture. 'of Tommy Mercer. The terms of 
this note are stated as "interest payable 
annually on DeCember 31,of each year 
as it accrues, both principal and interest 
payable one year after demand." The 
note specifically states that upon default 
in the punctual· pa~ent of' any part 
thereof, principal or interest, the whole 
amount will be matured at the option of 
the holder.' . ,.. . 
,As of January I, 1975, $87,413.08 of 
interest was overdue on these two notes. 
The Plan trusteeS never collected on the 
G.E.M. notes even though they could 
have been called at any time;' ' ' 

The 'larger note in the principal 
amount of $241,366.26 was secured by a 
security agreement. dated January 1, 
1967., The collateral listed in said. agree
ment·· consisted, of automotive • ~uip
merit, an airplane; and a lifting'crane. 

The other G.E.M. note for $43,563.60 
states ·that it is secured by property: 
LotS 1-7 and 16-24 inclusive, all in Block 
43, North Fort Worth. Addition to the 
City of fort Worth. Attached to the note 
was a deed oftrustfor this property. " 
. ':J3. ,'Loans from. the Plan to' Heritage 

Investments. 
Tommy Mercer further authorized 

the Plan to make certain loans to a 
Mercer.ownedentity known as Heritage 
Investments. These were, in effect, loans 
to Tommy Mereer personally since Heri
tage Investments waS ~. sole proprietor-
ship. " . 

The larger of these loan~, to'Herimge 
was' in the 'principal amount of .34,000 
at'six percent (6%) interest~'evidenced 
by a note dated July 1~ 1974, signed by 
Tommy Mercer, and seCured by a piece 
of property in Block 44 of the North Fort 
Worth. Division of th~ City of Fort 
Worth. The' Plan also held Ii second note 
issued by Heritage Investments; dated 
January 1; 1969; for $5;786.71 at Seven 
and one-fourth percent (7-X%) interest. 
This smaller no.te was unsecured/'··:- . 

No interest was ever paid on these 
notes although; like the -G.E.M; notes, 
interest was payable .annually. As of 
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January I, 1975, $15,507.08 of interest 
was due on the two notes. The property 
securing the larger note was sold by 
Wanda Jo Mercer, "as trustee of the 
Plan," in August, 1979. (It is not entirely 
clear how the Plan came to own this 
property since no official documents 
evidencing the foreclosure were filed in 
the appropriate Tarrant County offices.) 

The amount the Plan received, 
$58,472.36, substantially satisfied both 
debts, including interest. 

C. Transfers of assets from the Plan to 
the Trucking Co. 

On December 31, 1974, the Board of 
Directors of the Trucking Co. voted to 
make a $25,000 contribution to the 
Plan. This amount was duly recorded in 
the Plan's accounts as a "contribution 
receivable." The Trucking Co. never 
actually made this contribution al
though the amount of the receivable was 
reduced by amounts the Trucking Co. 
paid directly to certain participants as 
benefits due them from the Plan. 

Just prior tcithe Trucking Co.'s bank
ruptcy, a series of transfers were made 
to the Trucking Co. from the Plan's 
bank accounts at the direction of Tom
my Mercer. No cash remained in the 
Plan after these transfers. These trans
fers plus the remaining part of the 
contribution receivable owed by the 
Trucking Co. resulted in a net gain to 
the Trucking Co. of $35,639.88. Further, 
said monies were used to pay operating 
expenses of the Trucking Co. The Plan 
was never given a note for these 
amounts, nor were these amounts se
cured in any way. 

At the time this suit was instituted, 
both T. E. Mercer Trucking Co. and 
G.E.M. Storage were in bankruptcy. 

ISSUES 

At issue in this case are the following: 
1. Had the Plan been terminated prior 

to the effective date of ERISA ? 
2. Was Wanda Jo Mercer a trustee of 

the Plan? 
3. Is this action barred by the Statute 

of Limitations of ERISA §413, 29 U.S.C. 
§1113? 

Marshall v. Mercer 

4. Do the transitional exemptions of 
ERISA §414, 29 U.S.C. §1114, apply to 
the transactions involved herein? 

5. Did the trustee(s) of the Plan violate 
either §404 or §406 of ERISA, 29 U.s.C. 
§ § 1104, 1106? 

Each will be addressed below. 
1. HAD THE PLAN BEEN TERM}

NATED PRIOR TO THE EFFECTIV}; 
DATE OF ERISA 1 

It is clear that the Plan, here in 
question, would be covered under 
ERISA if said Plan was still in effect 
after January 1, 1975. Title 29, United 
States Code, Section 1002(2), define:; 
"employee pension benefit plan" a .. 
"any plan ... established or maintained 
by an employer ..• to the extent ... such 
plan (A) provides retirement income tn 
employees." This Plan was established 
by an employer, the T. E. Mercer Truck
ing Co. and by its express terms it 
provides retirement income to employ
ees. 

[1] Defendants contend, however, thai 
the Plan was terminated prior to Janu
ary 1, 1975, the effective date of ERISA. 
In support thereof. Defendants assert 
that all transactions relative to the Plan 
had ceased prior to 1975 and that th(· 
trustee(s) was merely engaged in wind
ing up the Plan (e.g.) collecting debts. 
and paying benefits which had been 
voted and designated in 1974. Tht· 
Court. however, is convinced that said 
Plan was not terminated prior to 1975. 

In the first place, Defendant(s). as 
administrator of the Plan, filed report. .. 
with the Department of Labor pursuant 
to the requirements of ERISA. With th(· 
inception of ERISA, apparently then
was confusion as to the filing require' 
ments of said Act. However, in a report 
filed by the Defendants, dated December 
17, 1976, the question was asked wheth· 
er the Plan had been terminated. Said 
report responded in the negative. 

Annual reports were filed for the Plan 
through 1977. In the 1975 annual reo 
port, Edwin Neville, President of Nt .. 
ville & Co., the Plan's pension consul
tant, attached his letter to said report 
stating that "T. E. Mercer and Wand:. 
J 0 Mercer continue to serve as trustees." 
There was no indication in any of tht· 

i",,"rts t.hat said Pl 
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f
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on in any of the 

. '., •.... hllnualreports that Said Pla~ had ~n 
.. ' h·rmiriated; Further, neither Margal'et 
· . IIrt.-en norDoris Burleson; the Trucking 
• (~, employees ~ho kept i;he Plan's boOks 
.'. 'i\I\tl records; was ever informed or'be-

ht'vcd that the Plan was terminated. In 
"ddition, the Trucking Co. employees'-

· : thollC moSt directly affeCted - were 
n(wcr told that the Plan had been'termi-
IUltt.-d prior to 1975. . . 

•. . Appareritly the employees .were . tOld 
iiI 1977 that the Plan was beingamEmd~ 

:1"\ hecause! iii June, 1977, the BOiu-dof 
IlircctorS . of the Trucking Co. passed'8 
Fl'flolution to amend the Plan, effective 

: ."muary· 1, 1976. 'The ameridments, 
"'hich were sigiled by bOth Defendants 

: it" trusteeS, 'separated the Plan into two 
'. 1,llIns, a profit sharing plail and .n 'past 

IIt'rvice penSion plan. These amend
n\C'nts were"theri filed with the Internal 

' .. ltc.·venue SerVice (IRS) alo~g' witJi th~ 
.. IIl'propriate forms. These formS, signed 

loy 'fommy Mercer, specifically request
.,.\ tux-qualified status for an amende.d 

:IIlnn.· '. . 
lncludedWith .the Plan' amendmentS 

· "'lUi a "Notice to Active and ~tired 
. ";mploYees,"., explaining t~ '. amen~~ 
· moots to the employees. The forms'filed 

.• ' with the IRS in connection with the~ 
~lIlondments aI.so state that the employ
('(!tI had .been notified of the am~nd

'. Illtmts in. Jl.lne 1977 by written summa
'. 1')', In November of 1977, just prior to 

tIl(' Trucking Co.'s filing of bankruptcy, 
IIllid application to amend the rlan was 

· withdrawn. . .',. 
Moreover,- for the Plan. years 197~ 

Ul77. the Defendants filed "Premium 
· I'llyment Declarations," and paid plan 
· t4'rmination insurance premiums to the 
.. ""nsion ·Benefit Guaranty Corporation 
· <l'UGC).This corpOJ:ation was set up by 

:nn'ltr .... " . ·to· provide' insurance protec
Huo for' participants of active and ·de-

· nnt-d benefit plans whose plans might, 
the future, terminate Without. suffi

funds to pay their benefits. There. 
· would be no need for a terminated plan 
· Ii) l'Uy such premiums. ; 

the Plan wiis never fonrially 
t .. rmlrlatl~· according to the provisio~ 

the Plan dOCument itself,'nor have 

thEi'Defendiihts 'clailned that the Plan 
was SO terminated:· '. . '." 
Th~ .. eVidence: intrOd~cedat trial 

sirongly stippqrts I>J~intirrs contention 
that' the :Plari has never-been termiriat;: 
ed. while the' Defendants claim that 'iIi 
thelr'eapacity' Of trus~; theywei~dn 
the prOceSs of wjridirig·uP.·the Plari;the 
aCtiorts of the truStees' and all thOse 
assoCiated With' the Plan'were inconSis-
tent with this assertion. ..~., .... . : 

2. WAS WANDA JO MERCER··A 
TRUSTEE OF THE PLANt· .'. 

It is clear that Defendant' Tomttly 
Mercer, waS a: plan "fiduciary" 'as de
fmed in ERISA; A "fiduciary" is defined 
in ERISA§3(21),29 U.S.C, §loo2(21).as 
follows: . f .. " . 

. A person is a fiduciary with respeCt to 
'8 plan to·the ·extent· (i) he ex~rcises 
any' discretionary authority ot: discre

: ·-tion8r-y:·c<>ntrol··respecting 'manage-
".' ment of such'; plan or exercises any 
. authority or control respecting man~ 
agement or.disposition ·of its assets. ; . 
or {iii) he has any discretionary .re

. 'sponsibility in. the administration of 
,theplari. '. ... .'. ." 
Tommy Mercer was a' named trustee 

of- the PIaIl; from December 31, '1955 to 
December 18, 1979.-0n·'that basis alone, 
he was a fiduciary to the Plan because 
he 'had "discretionary responsibility in 
the administration of the plan .. by vir~ 
tue 'ofthat position. Freund v. Marshall 
and [lsley Bank, 485 F. SUpp. 629, 635 [1 
EBC 1898]- <W.D. ·Wis.1979). Tommy 
Mercer also. admitted that he, ·in fact; 
ex~rcised "some authority and control 
respecting management and disposition 
of the assets of the Plan. .. .. . 
. The . Def~~dants; how~er, ~oniend 
that Wanda'Jo Mercer was neither a 
trustee nor a fiduciary of the Plan. No 
written' evidence.has been produced 
which would show that Wanda Jo Mer
cer .was actually appointed by the Board 
of . Directors ~ as trustee of the·Plan. 
However, a"letter fromMargaret Breen, 
dated August 30,1972, informed the 
Plan;spenSiori consultants that Wanda 
Jo Mercer had replaced Mrs: Helen 
Mercer (Tommy Mereer's mother) as 
trustee: Margaret ·Breen·alsO testifi~. 
that she would not have written such a' 
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letter unless instructed to do so by 
Tommy Mercer. Various documents 
signed by Tommy Mercer refer to Wan
da Jo Mercer as a trustee. These include 
the EBS-1 form filed with the Depart
ment of Labor, and the minutes of a 
1977 meeting of the Board of Directors, 
in which the Plan amendments were 
adopted. 

There was also evidence that Wanda 
Jo Mercer acted as a Plan trustee. Her 
signature appears on the Plan amend
ments dated June 9, 1977; on the forms 
filed with the PBGC; and, most signifi
cantly, on a deed conveying property 
which had secured one of the Plan's 
loans to a Mercer-Controlled entity. Fur
ther, Mrs. Mercer testified at trial that 
she had, in fact, signed these documents. 

[2] Despite the above, the Court finds 
that Wanda Jo Mercer was not a trustee 
of the Plan. She was never appointed as 
such by the Bo!').rd of Directors and 
never exercised the managerial and ad
ministrative powers that a trustee pos
sesses. Any designation of Mrs. Mercer 
as a trustee was merely the result of a 
misunderstanding between Mrs. Breen 
and Tommy Mercer, which gave rise to 
Mrs. Breen's above mentioned letter to 
Mr. Neville. Mr. Neville, in reliance 
upon said letter, prepared various in
struments and documents which includ
ed Mrs. Mercer's name as "trustee," and 
directed Mrs. Mercer to sign, which she 
did. 

It should be pointed out that whether 
Mrs. Mercer was given the title of 
"trustee" is not dispositive. What is 
crucial under ERISA is what powers and 
authority Mrs. Mercer actually pos
sessed. The real issue is whether she "(I) 
... exercises any discretionary authority 
or discretionary control respecting man
agement of such plan or exercises any 
authority or control respecting manage
ment or disposition of the assets ... or 
(iii) [s]he has any discretionary responsi
bility in the administration of the plan." 
29 U.S.C. § 1002(21). 

The evidence introduced at trial clear
ly showed that Mrs. Mercer had no 
discretionary authority or control re
specting any facet of the plan. Wanda Jo 
Mercer merely signed what she was told 

Marshall v. Mercer 

to sign. Further, Tommy Mercer testi· 
fied on cross-examination that he ap
proved all decisions relating to the plan 
and could have vetoed any course of 
action recommended by Mr. Neville or 
anyone else. 

With regard to whether Mrs. Mercer's 
signing of a closing statement and u 
deed to certain property constituted th(' 
exercise of "any authority or control 
respecting management or disposition of 
(the plan's) assets," the Court is of the 
opinion that it did not. 

It is the opinion of the Court that 
Wanda Jo Mercer signed the settlement 
agreement and deed as an agent for her 
husband Tommy Mercer. The property 
in question secured two loans made by 
the Plan to Heritage Investments. After 
the Trucking Co. and G.E.M. filed bank· 
ruptcy, Mr. Mercer found a purchaser 
(Texas Refinery) for said property. Whi· 
Ie out of State on business, problems 
arose and the deal was almost lost. Mr. 
Mercer then contacted Mr. Pate of 
Texas Refinery in order to preserve the 
sale. It was understood that the proceeds 
from the sale of this property would be 
paid to the Plan to pay the two notes 
representing loans to Heritage Invest· 
ments. At the direction of Meto Metiff 
(the attorney representing the Plan at 
the closing) Mrs. Mercer signed the deed 
and closing agreement in place of Tom· 
my Mercer. The testimony showed that 
there was concern whether the sale 
would be consummated. In order to 
secure the sale of the property, the' 
signing of the papers had to be expedit· 
ed. Thus, Mrs. Mercer signed for her 
husband. 

The evidence at trial clearly demon· 
strated that Wanda Jo Mercer exercised 
no authority or control with respect to 
the assets of the Plan or their manage" 
ment. It is apparent that Mrs. Mercer 
acted only by the authority of her hus· 
band, and was in effect an agent for 
Tommy Mercer. Accordingly, Wanda Jo 
Mercer was not a fiduciary of the Plan, 
as defined by ERISA §3(21), 29 U.s.C, 
§loo2(21). 

3. IS THIS ACTION BARRED BY 
THE STATUTE OF LIMITATIONS OF 
ERISA §413, 29 U.S.C. §1113? 

. No m·tion may I 

.. 'hill tiubchapter 
" .•.. ~" ...... '~ breach 0 

• duly. or obligal 
" .. wilh respect t 

,""1, lifter the earl 
.Ik wllrs after lA 

11;1\ which const 
.. ndl· or violatio 
,III omission, th 
tilt' fiduciary c( 

IIr violation 

,., 
.1''''1\ nflt npp 

IiII I', nClI/ken; 
\1 l':BC 1793 
~tllt ul«' of 

li:l .• 'ull'lCll 1)( 
I\'~' clnh' of the 

,-1111'1', II cut 
111'111 in~tan 

IIIl1intllin til 
11111111"(1111'(' C" 

/rw" :I!i:' Jo'. 
1\ "II,',. l'. (ir 
f:,,·., 4~2 F. 
HI71il, Ploi 



I Marshall v. Mercer 

er, Tommy Mercer testi
"mination that he ap.,ns relating to the plan 
Ie vetoed any course of 
I~nded by Mr: Neville or 

I whether Mrs. Mercer's 
:losing statement and a 

l
roperty constituted the 

authority or control 
ement or disposition of 

sets," the Court is of the 
did not. 

l ion of the Court that 
r signed the settlement 

I deed as an agent for her 

I 
Mercer. The property 

red two loans made by 
tage Investments. After 

~. and G.E.M. filed bank-

f
· cer found a purchaser 

for said property. Whi
. on business, problems 

deal was almost lost. Mr. 

'

ontacted Mr. Pate of 
in order to preserve the 
rstood that the proceeds 

of this property would be 
~ to pay the two notes 
ftnsto Heritage Invest
f.irection of Meto Metiff 
representing the Plan at 
:so Mercer signed the deed 
laement in place of Tom
t testimony showed that 
ncern whether the sale 

t
lSUmmated. In order to 
e of the property, the 
apers had to be expedit

;. Mercer signed for her 

t at trial clearly demon
'mda Jo Mercer exercised 
Ir control with respect to 
he Plan or their manage
~arent that Mrs. Mercer 
the authority ·of her hus
lS in effect an agent for 
,r. Accordingly, Wanda Jo 

f
t a fiduciary of the Plan, 
ERISA §3(21), 29 U.S.C. 

, ACTION BARRED BY 
rE OF LIMITATIONS OF 
,9 U.S.c. § 1113? ' 

Mtlrshall v. Mercer 

Defendants affirmatively allege that 
lhis action is barred by the Statute of 
l.imitations as contained in ERISA 
§413, 29 U.S.C. § 1113. Section 413 of the 
Act provides in. pertinent part asfol
lows: 

(11) No action, maybe commenced 
under this subchapter with respect to 
11 fiduciary's breach of any . responsi
bility, duty, or obligation under this 
part, or with respect to a violation of 
this part, after the earlier of,-

(1) six years after ,(A) the date of the 
lust action which constituted a part of 
the breach or violation, ·or (B) in the 
cuse of an omission, the latest date on 
which the fiduciary could have cured 
the breach or violation, or 

(2) three years after the' earliest 
date (A) on whi~h the plaintiff had 
actual.ltnowledge of the breach or 
violation, or (B) on which a rePort 
from which he could reasonably be 
expected to have obtained knowledge 
of such breach or violation was filed 
with the Secretary under this sub
chapter~., . -
ERISA does not apply retroactively. 

Moe Martin v. Bankers Trust Co., 565 
f.2d 1276 [1 EBC 1793) (4th.Cir. 1977). 
Thus, the Statute of Limitations, 29 
U .S.C. § 1113, cannot begin to run until 
llw effective date of the Act, or January 
1, 1975. Further, a cause of action ac
(:I'ues at the first instance when a party 
mil legally maintain such action. Great 
American Insurance Co. v. Louis Lesser 
1~II(crprises, Inc., 353 F.2d 997, 1001 (8th 
Cir. 1965); Keller v. Graphic Systems of 
Akron, Inc., Etc., 422F. Supp.1005, 1008 
IN.D. Ohio 1976). Plaintiff has alleged 
lhut Defendants breached their fiduci
IIry res~nsibilities by failing, after 
1975, to.cQllect on loans made in 1969 

. lind 1970 and, in one case, renewed in 
1\)74. Therefore, regarding the alleged 
vi(Jlutions filed herein, the effective date 

. ill ,Junuary 1; 1975. Accordingly, Plain
.. tlrfs suit, filed on November 5, 1979, 

WIIS well within the six-year Statute of 
. I.imitations of ERISA §413(aX1). _ 

Defendants further assert that this 
itclion is barred by the three-year stat

···.lIte of Limitations, 29 U.S.C. § 1113(aX2) 
hwl out above). Essentially, Defendants 
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argue that the filing of certain forms 
with the Internal Revenue Service for 
tax yearS prior ~ the effective date· of 
ERISA, and pursuant to a separate 
statute (the Internal Revenue Code of 
1954, as amended, (the code), 26 U.S.C. 

. § i et seq.), triggered .the running of.the 
three-year Statute of Limitations prO. 
vided for in ERISA.: . The language of 
subparagraph (2) clearly anticipates two 
separate types of knowledge which can 
trigger the tJlree-year period ·of limita
tions: actual. knowledge of aviolatioil, 
§41~aX2XA);. or Uconstructive" knowl
edge gained through reports filed with 
the Secretary of Labor, §413(aX2)(B). , . 

An explanation of the federal law 
which regulated employee benefit plans 
prior to ERISA is helpful. As summa
rized in the Plaintiffs post-trial brief: . 
"Prior to the passage of ERISA, the 
Code required an annual return be filed 
with the Iilternal Revenue Service (IRS) 
by taX-exempt employee trusts such as 
the T. E. Mercer Employees' Retirement 
Plan (the Plan). This tax return was 
entitled "Return of Employees' Trust 
Exempt from Tax" or "990-P." The form 
was an informational· return which con
tainCli data verifying the· tax exempt 
status of the employee benefit trust. 

Another form, called an "Employee 
Welfare and Pension Plan Annual Re
port".or "D-2," was required to be filed 
with the Department of Labor (DOL) 
under the Welfare and Pension Plans 
Disclosure Act (WPPDA), 29 U.S.C. §301 
et seq. The D-2 served an entirely differ-

; ent purpose from the 990-P. Under the 
WPPDA, there was no cause of action 
for breach of fiduciary responsibility. 
This Act merely required reporting of 
general financial information to the 
Secretary of Labor, who then made the 
information available to the public. The 
intent of the WPPDA was to discourage 
abusive practices by those who COD

trolled employee benefit plans by expos
ing the plan's financial dealings to pub
lic scrutiny. The WPPDA was repealed 
by ERISA, § 111,29 U.S.C. § 1031. 

Thus, although both the IRS and DOL 
gathered information on employee bene
fit plans prior to ERISA, their statutori
ly mandated purposes for gathering this 
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information were different, and .. their 
efforts were not coordinated. it was not 
until ERISA was passed, with its man
date for coordination and communica
tion between the two agencies, see gener
ally, §§3001"3004 of Title III of ERISA, 
29 U.S.C. §§1201-1204, that information 
began to be shared on a regular basis. 

Beginning with the first tax year after 
ERISA became effective, employee bene
fit plans such as the one involved in this 
case, were no longer required to file two 
separate forms with the IRS and the 
DOL. The old forms, the IRS's "990-P" 
and the DOL's "0-2" became obsolete. A 
new form, . reflecting the changes in 
federal pension law enacted by ERISA, 
was created. This form, called the Annu
al Return/Report of Employee ~nefit 
Plan or Form 5500, was designed· to 
satisfy the annual reporting require
ments of the IRS, the DOL, and : the 
Pension Benefit Guaranty :Corj>oration 
(PBGC), the· three federru agencies 
charged with the enforcement of ERISA. 

[3] Given this liaj::~ground, it is clear 
that the three-year Statl,lte of Limita· 
tions does not apply to this cauSe.~fen
'dants contend that due to the· 990-P 
forms filed for the tax yea~ 1973 and 
1974, the Plaintiff had 'either actual or 
constructive knowledge of the· alleged 
violations at that time. This is not so. 
First, the 990-P forms were neither filed 
with the Secretary of Labor nor were 
they filed under Title 1 of ERISA, 29 
U.S.C. §§100l-1144 (ERISA had not yet 
become effective). Further, it should be 
remembered that the bar of the Statute 
of Limitations is an affirmative defense. 

. As such, the Defendants were required 
to prove every element of the defense. 
Fruit and Vegetable Packers and'Ware
housemen, Local 760 v. Morley, 378 F.2d 
738,746 (9th Cir. 1967). There is nothing 
of record to indicate that the ·9~P 
forms were in fact filed with the DOL, or 
that there was any sharing of informa
tion prior to January I, 1975 'between 
the IRS and the DOL. Further, Title 29 
U.S.C., Section 1204 (of ERISA) man
dates coordination of enforcement activ
ities between the IRS and DOL. How
ever, there is no indication in the Act or 
its legislative history to.suggest that this 
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provision imposed upon the Secretary a 
duty to searcl~ out old records of another 

· government agency. in search of viola
tions of an act which· was not in effect 

· when the informatio~ reported on these 
forms was compiled. 

Likewise, Defendants failed to show 
that any 0-2 forms had in fact been filed 
. with the DOL. Had such forms been 
filed with the DOL, it should be noted 
that the loans at issue to G.E.M. Storage 
and Heritage InveStments would not 
have been reported in the Form 0-2 as 
"party in interest" transactions. Under 
the WPPDA, the definition of "party in 

· interest," 29 U.s.C. §302 (repealed by 
ERISA, 29 U.S.C. § 103), did not include 
companies owned 'or controlled by par

. ties in interest. 
It should also be pointed out that 

certain post-1975 filihgs failed to raise a 
bar under the Statute of Limitations. 
The Plan's 1975 Annual Report, Form 
5500, was not filed until December 17, 
1976. Accordingly, this suit, filed No
vember 5, 1979, was clearly' ~nstituted 
within three years of this date. A report 
filed in May, 1976, the Form EBS-l, 
Plan Description, also would not have 
provided the Secretary with knowledge 
of'Defendants' breaches since it does not 
contain any information about the loan 
transactions which are the subject of 
this case .. . . 

Due to the above, as well as to the fact 
that Defendants wholly failed to pro
duce any evidence suggesting that the 
Plaintiff had any actual knowledge of 
the alleged violations, it is clear that 
this cause' Was timely filed pursuant to 
29 U.S.C. §1113. . 

4. DO THE TRANSITIONAL EX
'EMPTIONS OF 'ERIsA' §414, 29 U.S.C. 
§1114, . APPLY TO THE TRANSAC
TIONS INVOLVED HEREIN? 
. The Mercers contend that the transac
tions here involved .are exempt from the 
application of ERISA until June 30, 
1984, pursuant to· ERISA §414, 29 
U.S.C. § 1114. Section 414 provides in 
perti,Jlent part: 

(c) Section 1106 and 1107(a) (relating 
to prohibited transactions) shall not 
apply-

"r"hall v. Mercer 
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(1) until June 30, 1984, to· a loan of 
money or other, extension of credit 
hetween a plan and a party in interest 
under a binding contract in effect on 
July 1, 1974 (or pursuant to renewals 
of such a contract), if s~ch 'loan:or 
other ,extension of credit remains at 
least as favorable to the' plan, as .an 
nrm's-length. transaction .with·' an 
unrelated party would be, and if the 
execution of the contract, the making 

, of the loan or the extensiori or-credit 
WClS not, at the time of such execution, 
making of the loan or the extension of 
credit was not, at the time of such 
execution, making, or extension', a 
prohibited transaction. (within the:rne
lining of section 503(b) of Title 26.or 
the corresponding provisions of prior 
law). ..,' 
It should be noted that • even if this 

t!xcmption applied to the present case, it 
would not protect Defendants .from lia
Ilility for breaches of their duty to act 
prudently and solely in the interest of 
I.he participants, and beneficiaries, nor 
would it excuse them from their duty to 
diversify plan assets. As the court said 
in Freund v. Marshall and Ilsley Bank, 
/1IIJ1ra, citing the legislative. history ,of 
the Act, "exemptions from the prohibit
(!(I transaction provisions have no effect 
with respect to the basic fiduciary re
IIponsibility rules of §404(aX1). Confer
(!Ilce Report, [H.Rep.No. 93-1280, 93 
Cong., 2d Sess.) at 310,311.". .. 

Assuming, arguendo, that the transac
tions here involved were not prohibited 
lrunsactionS under 26 U.S.C. §503(b), 
the Court is convinced that'29 U.s.C. 
§ 1 114(cX1) is inapplicable.tO ,said, trans
IIct.ions for the following r~ns. 

[4] First, the. alleged ,tr~fer of 
$35,639.88 from the Plan to the Truck
Ing Co. occurred after July ,1, 1974. 
Thus, by the express· wording of the 
Jlt.atute, Section 1114(c)(1) would not be 
upplicable to said transfe.r.. '. . 

Additionally, all of the loans made 
prior to July 1, 1974, were in default as 
of the effective date· of the Act, January 
1.1975, due to the failureto pay interest 
Ill\ it came due. Surely, it cannot be said 
that the loans' remained· at least as 
fuvorable to the Plan as an arm's-length 
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transaction With an unrelated 'party 
would be.'· .Defendan:tsaSsert ·that··said 
notes Contained favorable rates of inter
est~ This is or little significance if said 
interest is nevereollected. Further,' De
-fe~daDts were aware·'of. the aggresSi,ve 
collectingeffoits being exerted by Frue
hauf (a creditor of'the Mercer compa
nies). As'· a trUstee, TO!lllIlY' Me~r 
should' have: known· of ·the ·difficl.l1ties 
that.8. crEiditorsuch' as'FruehaUfcould 
create in' collectitlg on said noteS.· In 
Freundv_Marshall and. IIsk;y ':Bank, 
supra" a case factually siririlar to the one 
at present; the' Court held that certain 
pre:-ERISA loans were noi exempt urider 
§ 1114(cX1); Iii·sO doing, the 'court noted 
that the fiduciarieS had the option of 
tetmimltingor modit'ying the existing 
108Il1; to obtain better 'terms for' the PIan:; .' . .' . , ... 
. Iri Ma~hall v. Kelly~ 4~5F. Supp.$41 

[1 'EBC 1850]' rN .D. Oid.a.: 1978), the 
cour.t likeWise held that certam loans 
were not exempt under § 1114(cX1). In so 
holding the court found' that the finan
cial condition of the company which had 
borrowed the money had taken a Severe 
'downturn since the loan had' bOOn' made. 
Furlh~r, deSp~te this dOwntu~,' the fidu
.Ciary hlild done' nothing to bolSter .. the 
Plan's position asa creditor. .. 
.. In the instant ·caSe,. the Mercerenti
ti~ owed over five million dollars to the 
:Fru~hauf CorPoration. As of January 1, 
1975, Tom~y Mercer, better than any
one. else, knew how .much ,trouble the 
c9mpmii~were having. repaying this 
19an. .Oespite .thisknowledge, Defen
dants .did ~othing to better the terms of 
the, Plan's loant;i. ·This ,was so even 
though all of the loans made prior to 
,July 1~ 1974 'were in default. Further, 
fruehauf,. who was unquestionably·an 
. arm's-length creditor, was able to obtain 
from. the ·Merce.r· entities.a more favor
able, rate. of. interest (3% above the 
prime rate). Therefore, .it cannot be said 
that. the loans "remain[ed] ·at least:as 
favorable. to the Plan as an arm's-length 
transaCtion· with ,an unrelated party 
would.be/'.asrequired by §414(c)(1) ...... 
:. 5. DID' THE TRUSTEEfS)- OF THE 
PLAN 'VIOLATE ,EITHER·§404· OR 
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§406 OF ERISA, 29 U.S.C. §§1104, 
1l06? 

The standards regulating fiduciary 
conduct are set forth in Part 4 of Title I 
of ERISA. These standards include sec
tions 404 and 406, 29 U.S.C. §§1104 and 
1106. 

Under §404(a)(1)(A)-(C), 29 U.S.C. 
§ 1104(a)(l)(A)-(C), fiduciaries are re
quired to discharge their duties: 

... solely in the interest of the partici
pants and beneficiaries and-

(A) for the exclusive pilrpose of: 
(i) providing benefits to participants 

and their beneficiaries; and 
(ii) defraying reasonable expenses of 

administering the plan; 
(B) with the care, skill, prudence, 

and diligence under the circum
stances then prevailing that a 
prudent man acting in a like 
capacity and familiar with such 
matters would use in the conduct 
of an enterprise of a like charac
ter and with like aims; 

(C) by diversifying the investments 
of the plan so as to minimize the 
risk of large losses, unless under 
the circumstances it is clearly 
prudent not to do so ... 

The statutory phrase "solely in the 
interest" is at least in part a codification 
of the most fundamental duty tradition
ally owed by a trustee - the duty of 
loyalty. Trust law has held fiduciaries to 
a very high standard of conduct whenev
er the interests of the fiduciaries or 
others come into conmct with the inter
ests of beneficiaries. Marshall v. Kelly, 
supra. Moreover, the fiduciary must 
bear the burden of justifying his con
duct. Marshall v. Snyder, 572 F.2d 894, 
900 [1 EBC 1573] (2nd Cir. 1978). 

Significantly, the framers of section 
404(a)(1)(B) established a standard of 
conduct based on a measure of how a 
prudent man in a like capacity and 
familiar with such matters would act. 
Thus, ERISA's prudence test must be 
applied with reference to a prudent 
fiduciary with experience dealing with a 
similar enterprise, an extremely high 
standard of conduct. Marshall v. Snyder, 
supra; Marshall v. Kelly, supra. 
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ERISA section 406, 29 U.S.C. §U06, 
supplements section 404 and specifically 
limits a trustee's exercise of discretion 
by expressly "prohibiting" certain enu
merated types of transactions involving 
plan assets. In §3(14) of ERISA, 29 
U.S.C. §1002(14), Congress identified 
certain persons ("parties in interest") 
who, because of their relationship to the 
plan or its sponsors, may be in a position 
to cause the plan to become involved in 
transactions which are not in the best 
interests of plan participants and bene
ficiaries. 

ERISA §3(14) defines party in inter
est, in relevant part: 

(14) The term "party in "interest" 
means, as to an employee benefit 
plan~ 

(A) any fidiciary (including, but not 
limited to any administrator, offi
cer, trustee, or custodian), coun
sel, or employee of such employee 
benefit plan. . .. 

(C) an employer any of whose em
ployees are covered by such plan 

(G) a corporation, partnership, or 
trust or estate of which (or in 
which) 50 percent or more of -
(i) the combined voting power of 
all classes of stock en titled to vote 
or the total value of shares of all 
classes of stock of such corpora
tion, 
(ii) the capital interest or profits 
interest of such partnership, or 
(iii) the beneficial interest of such 
trust or estate, is owned directly 
or indirectly, or neld by persons 
described in subparagraph (A), 
(B), (C), (0) or (E) ••• 

To prevent the possibilities of abuse of 
plan assets by such parties, Congress 
prohibited those transactions as per se 
violations of the Act. Under §406(a), 
plans are prohibited from engaging in 
transactions with such "parties in inter
est," as defined in §3(14), regardless of 
the prudence of the transactions. Mar
shall v.Kelly, supra, 465 F. Supp. at 354. 
Thus, section 406(a) makes it a violation 
for a fiduciary to: 

. .. cause the plan to ·engage in a 
transaction, if he knows or should 

":" .. :.:.: .... 
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know. that such transac 
tutes a direct or indirect
(B) lending of money or 

sion of credit between· 
a party in interest; (or] 

(D) transfer to, or use t 
benefit of, a party in in 
assets of the plan ... 

It is significant to no 
section imposes liability ,,:1 
ciary "should have kno~ 
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know: that -such transaction' consti
tutes a direct or indirect -; : 
(B) lending of money or other exten

sion of credit between the plan-and 
a party in interest; [or] : 

- (D): transfer to, or use by or for the 
-benefit of, a party in interest, of any 
assets of the plan. . . ~ ~:. , 

It is significant-- to note, that this 
IIcction imposes liability where the fidu
ciary:"should have known" that a trans
pction involved a party in interest, even 
ifhe had no actual knowledge that such 
II transaction occurred. Marshall v. Kel
ly, supra. 465 F. Supp. at 351; Freund v. 
Marshall, supra. In. cases where, as 
here, a fiduciary is illtimately' involved 
with the operations of the party in 
interest, he wiIi be presumed to .. have 
knowledge. of the prohibited transac
lions. Marshall v. carroll, C.A. No. C-79-
1495-WHO, 289 BNA Pension Reporter 
D-7, 0-11.[2 EBC 2491] <N.D. Cal., April 
18,1980). . .' 

The prohibitions of § 406(a) are 'supple
mented by those of §406(b), 29 U.S.C. 

. § 11 06(b), which provides: 
A fiduciary· with respect to a plan 

sh~ln~~~ . " .. 
(1) deal With the aSSets of the plan 

in his own interest or for his own 
acCount, . 

(2) in his individual or in any other 
capacity act in any transaction 
involving the plan on behalf of a 
party (or represent a party) whose 
interests are adverse to.the inter
.ests'ofthe plan or the interests of 
its participantS· or bene(iciaries, 
or " 

(3) receive any consideration for his 
own personal account from any 
party dealing with such plan in 
connection with a tranSaction' in-

.. ' volving the assets of the plan. . 
Section 406(b) thus prohibits a fiduciary 
from acting in any situation in which he 
has a personal interest which may con· 
flictwith the interest of the plan for 
which 'he acts. Freund v. Marshall, su
pra, 485 F. Supp. at 637. 
. In determining whether Mr. Mercer 
violated the above-mentioned fiduciary 
duties, the COurt will examine only 
those circumstances. which arose subse-
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quent to the effective date of ERISA;·as 
only these circumstances can give rise to 
8n,action for breaches of the fiduciary 
duties contained within ERISA. Sections 

A04 and 406 ofERISA,'29 U.S.C. §§1l04 
.and 1106, will be discussed separately. 

(a)ER/SA §404, 29 U.S.c. §1104.··
Under ERISA §404(aX1XA), 'if is fun

'damental that in all dealiIlgS With the 
-plan assets, the fi~uciary must aCt solely 
iilthe" interest of the': beneficiaries and 
partiCipa~ts ~f·theplan. cieai-iy; ,Mr. 
Mercer Jailed to carry out thiS ·obliga· 
don. . . ",-
. . [51'At t"rial,' Tommy Mercer ~tified 
that, :lle refrained from attempting to 
collect on certain obligations owing .the 
Plan (by.·.various Mercer entities) be
cause he feared such action would .force 
the. Mer:cer entities into bankruptcy. 
Evidence of Tommy Mercer's motiva· 
. tions was the apparent fact that h~ used 
,the Plan's funds as an alternate source 
of -credit for his companies when said 
COmpanies appeared to be faltering. Vir
tually 'ali of the Plan's assets were tied 
up in ..Joans to said companies. A stron
ger illdication that Tommy Mercer 
fail~dto act solely in the interest of the 
Plan was a· series of transactions made 
at ·Tommy Mercer's direction. Just prior 
to the· Trucking. Coo's ruing for bank
ruptcy, all the remaining cash of·the 
Plan was transferred to the Trucking 
Co. in an apparent effort to stave off the 
bankruptcy. No. notes or security were 
given· for _ these _ {unds. Moreover, by 
tr~ferring Plan ·assets· to the Truck 
Co., without.security, without interest, 
and without any promise of repayment, 
Tommy Mercer also failed to exercise 
his duties with the prudence required by 
ERISA .-,§404(aX1)(B), 29; ·U.s.C. 
§ 1l04(aX1)(B). One of the fundamental 
duties of of a trustee is to preserve .. the 
trust's property (Bogert, Trusts and 
Trustees .. §582, 2nd Ed. 1960). It is, of 
course,' obvious that the "giving away" 
of trust. aSsets is imprudent ·and not in 
the.bestinterests oftlle participants and 
beneficiaries. Marshall v.Cuevas, CA 
No. 77-1401, 238 BNA Pension Reporter 
0-6.-, [LEBC 1580] CD.P.R, March 26, 
1979). Clearly·a prudent man. in a like 
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capacity and familiar with such matters 
would not have made such transfers. ' 

Tommy Mercer caused to be issued 
two loans in favor of the Plan from 
G.E.M. The larger of the two, with a 
principal amount of $241,366.26 plus 
interest, was secured by various automo
tive equipment, a crane and an airplane. 
The testimony and evidence at trial 
demonstrated that said security was 
inadequate. Most of the automotive 
equipment had been sold before 1974, 
the date of the note; security in the 
crane had apparently not been perfect
ed; and while the proceeds from the 
plane had been credited to the Plan, 
they were withdrawn from the Plan and 
transferred to the Trucking Co. Accord
ing to a proof of claim filed on behalf of 
the Plan in the G.E.M. bankruptcy case, 
in October, 1978, said claim was listed as 
unsecured. 

The second note from G.E.M. was 
secured by certain property: Lots 1-7 
and 16-24 inclusive, all in Block 43, 
North Fort Worth Addition to the City 
of Fort Worth. Testimony at trial, how
ever, indicated that this property could 
be difficult for the Plan to sell because 
its real value would only have been 
realized were it sold as part of a larger 
tract, which was not security for the 
note. Thus, it is questionable whether 
this loan was properly secured. More
over, this loan was ili default d~e to the 
failure of G.E.M. to make various re
quired interest payments. Despite the 
inadequacy of security for these notes 
and their continuing default status, De
fendants never demanded repayment. 
Nor did they institute foreclosure pro
ceedings with regard to the security 
they did have, or take any other action 
to try to collect on either the notes or on 
the overdue interest. 

The law is clear that Tommy Mercer 
had a fiduciary duty after January I, 
1975, to take vigorous action to protect 
the Plan's interests with respect to the 
above mentioned obligations. In Mar
shall v. Kelly,' supra, the court found 
that, where a fiduciary caused a plan to 
make pre-ERISA loans to a company in 
declining financial condition, with secu
rity of declining value, and failed to take 

... 
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any steps post-ERISA to secure repay
ment of the loans, he violated ERISA 
sections 404(aXIXA) and (B). In Freund 
v. Marshall, supra, 485 F. Supp. at 636, 
the court in considering the prudence of 
large loans to parties in interest made in 
exchange for unsecured demand notes 
states: . 

In causing or permitting virtually all 
of the assets to be loaned back to the 
sponsoring companies in exchange for 
unsecured promissory notes the defen
dants DeKeyser, Ashley Slomann, 
Rooney, William Hyland, Bauer, Cog
gins, Daly, and Stenberg (hereafter 
"the old trustees") failed to discharge 
their duties with respect to the Plan 
solely in the interests of the Plan's 
participants and beneficiaries and for 
the exclusive purpose of providing 
benefits to participants and benefi
ciaries and defraying reasonable Plan 
administration expenses as required 
by section 404(aXIXA) of ERISA. The 
complete lack of security on the notes 
presented significant risks for the 
Plan which later became realities, 
and the interest rates paid on the 
notes, while generally considered high 
by both the trustees and Plan partici
pants, did not adequately compensate 
for the risks involved. Significantly, 
an arm's length lender making loans 
to one of the same companies for the 
same purpose as the Plan obtained 
both a higher interest rate and addi
tional security, in the form of valuable 
personal guarantees, neither of which 
advantages were obtained by the 
Plan. Under these circumstances, the 
old trustees violated their duty of 
prudence imposed by section 
404(aXIXB). 
As in Kelly and Freund, Tommy Mer

cer took no effective steps to secure 
repayment of the notes. There is no 
evidence that he asked for more securi
ty, required personal guarantees, or 
took any other actions available to a 
normal creditor to secure repayment of 
the debt. Accordingly, the Court must 
conclude that with respect to the above 
mentioned obligation, Tommy Mercer 
violated his duties as set forth in ERISA 
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had no legal existence apart from Tom
my Mercer with respect to possible 
ERISA violations. By making said loans 
to Heritage Investments, the Plan was 
in reality extending credit to Tommy 
Mercer, a party in interest pursuant to 
ERISA §3(14)(A), 29 U.S.C. § l002(14XA). 

As the court stated in Freund v. 
Marshall, supra at 637-638: 

Specifically, a plan fiduciary cannot, 
without violating §406(b)(1), use any 
of his fiduciary authority to cause the 
plan to make a loan to an entity in 
which he has an interest. Moreover, 
because the interests of a lender and a 
borrower are, by definition, adverse, a 
fiduciary cannot act in a loan transac
tion on behalf of a party borrowing 
from the plan without violating 
§406(b)(2). 

With respect to the G.E.M. and Heritage 
loans, Tommy Mercer acted on both 
sides of the transaction. Such situations 
inherently give rise to a conflict of 
interest, as noted above in Freund. Cuta
iar v. Marshall, 590 F.2d 523 [1 EBC 
2153] (3rd Cir. 1979); Freund v. Mar
shall, supra. Accordingly, said transac
tions were in direct violation of ERISA 
§§406(b)(1) and (2), 29 U.S.C. 
§§1106(b)(1) and (2). 

The evidence at trial showed that the 
loans made to Heritage Investments had 
been paid or substantially paid in De
cember, 1979. This is immaterial to the 
Court's determination. Congress, in 
enacting ERISA § 406 proscribed certain 
transactions which offer a "high poten
tial for loss of plan assets or for insider 
abuse" (emphasis added). Marshall v. 
Kelley, supra. at 354. It is the mere 
existence of a conflict of interest which 
is proscribed by §406. The fact that a 
prohibited loan is or may be ultimately' 
repaid, or is beneficial to the Plan, does 
not render the loan lawful. Marshall v. 
Kelly, supra; M & R Inv. Co., Inc. v. 
Fitzsimmons, 484 F. Supp. 1041 [2 EBC 
2504] (D. Nev. 1980). 

Judgment will be entered in accor
dance with this opinion ordering that: 

1. Defendant Tommy Mercer be per
manently enjoined from further serving 
as a fiduciary of this Plan and from 

Marshall v. Mercer 

serving any other Plan for a period of 
five years. 

2. Defendant Tommy Mercer, having 
violated his various duties as a fiduci
ary, is adjudged liable to restore to the 
Plan the following: 

(a) The full amount of the loan 
made on behalf of the Plan to G.E.M. 
in the principal amount of 
$241,366.26 and with interest thereon 
at the rate of six and one-fourth 
percent (6-X%) per annum from Jan.u
ary 1, 1974 to the date of this judg
ment and therea(ter interest at the 
rate provided by law. 

(b) The full amount of the loan 
made on behalf of the Plan to G.E.M. 
in the principal amount of $43,563.60 
and with interest thereon at the rate 
of eight and one-half percent (8-%%) 
per annum from February 26, 1970 to 
the date of this judgment and thereaf
ter interest at the rate provided by 
law. 

(c) The sum of $23,339.88 represent
ing the total of all transfers made 
from the Plan to the Trucking Co. just 
prior to the bankruptcy of the latter. 
Said obligation will bear interest at 
the prime rate of interest from Octo
ber I, 1977, until date of judgment 
and thereafter interest at the rate 
provided by law. 

(d) Attorney's fees (incurred by Pro
fessional Services, Inc., in attempting 
to collect monies owed the Plan by 
Defendant's companies) and costs of 
court are hereby awarded to the 
Plaintiff. Professional Services, Inc., 
will provide this Court with an item
ized list of said fees within ten (10) 
days of entry of this judgment. 
3. Interest on this judgment will ac

crue at the legal rate from the date of 
judgment until paid. 

4. Any monies recovered by the Plan 
in bankruptcy proceedings shall be ap
plied to this judgment to the credit of 
Tommy Mercer. 

5. Professional Services, Inc., will con
tinue its appointment as the trustee of 
the T.E. Mercer Employees Retirement 
Plan until and unless it applies to the 
Court for appointment of a successor 
and shall accumulate the monies re-

~::;:'~ .. .'~'. , 
~ . 
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ceived from Defendant pursuant to the 
Court's Order and distribute them to the 
participants and beneficiaries of the 
Plan according to the value of their 
accounts. 

URSIe v. BETHLEHEM MINES 

u.s. District Court, 
WeStern D~trict of Pennsylvania 

WILLIAM B. URSIe v. BETHLEHEM 
MINES, a Subsidiary of Bethlehem 
Steel Corporation, THE PENSION 
PLAN OF BETHLEHEM STEEL COR
PORATION AND SUBSIDIARY COM
PANIES, and D.W. KEMPKEN, Plan 
Administrator, Civil Action No. 81.()86, 
Feb. I, 1983. . 
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benefits plus future payments where 
inescapable inference of evidence was 
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prevent his receiving 30 year pension to 
which he would have been entitled if 
permitted to complete 30 years of ser
vice. 

In former employee's action alleging 
violation of ERISA Section 510 for 
wrongful deprivation of pension rights. 
Judgment for former employee. 

Stanford A. Segal, of Gatz, Cohen, 
Segal & Koerner, of Pittsburgh, }la., 
attorney for U rsic. 

Carl H. Hellerstedt, Jr., of. Thorp, 
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DUMBAULD, Senior District Judge .. 
Plaintiff, William B. Ursie, brings this 

action for violation of 29 U.S.C.1140 
{§510 of Act of September 2, 1974, 88 
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Stat. 895, commonly known as ERISA] 
for wrongful deprivation of pension 
rights by contrived pretextual discharge 
prior to the vesting of such rights. 

That section provides: ,. . .. 
It shall be unlawful for any p3i-son 

to discharge, rIne~ suspend, expel~ dis
cipline, or discriminate against a par
ticipant or beneficiary for.exercising 

. any right to which he is entitled 
under the provisions·of ane~ployee 
benefitplaIl, this subchapter; section 
1201 of this title, or the Welfare and 
Pension Plans Discl9Sure, Act; Or for 

. the purpose ofjnterfering with the 
attainment of any right to which such 
participant may become entitled un
der the plan, this subchapter, or the 
Welfare and Pension Plans Disclosure 
Act •.•. The provisions of Section 1132 
of this title shall be applicable in the 
enforceme.nt of this section. . 
29 U .S.C. 1132 authorizes civil actions 

by participants in the plan to enforce 
their rights or redress violations.·Juris
diction is given to District CourtS· by 
§ 132(e)(1}. The Court in its discretion is 
empowered by §1132(g) to "allow a rea
sonable attorney's fee and costs of action 
to either party." . . . . . 

The Court's order of·March -5, 1982, 
denying defendants'· motion for. partial 
summary judgment, held that by reason 
of his discharge on June 18; 1980, before 
he completed the thirty years of service 
necessary . to qualify for a. thirty yea,r 
pension, plaintiff did not qualify literal
ly under the terms of the plan and could 
recover only if he could establish that 
his discharge was pretextual and con
,trived by defendants in order to prevent 
his receiving the thirty year pension to 
which he would be entitled if permitted 
to complete· the thirty year period of 
service. Non-jury trial on this issue was 
held January 4-6, 1983 .. 

When . discharged,' plai~~iffhad 
worl,Ced .29 years, 5 months, and 11 days. 
His work record was. good and h(! was 
highly regarded by· his superiors (as 
testified by David SparkS, the diVision 
manager, and as also shown by ·Perfor
mance appraisals, PX 5-8). He excelled 
particularly with respect to production. 
He displayed less aptitude with regard 
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lear Ms. Watson: 
This is in response to your letter requesting an advisory opinion regarding 

I
hether proceeds received from the sale of stock acquired with a loan which is 
xempt under section 408(b) (3) may be used to repay the loan if there is no 
ormal pledge of the stock as security for the loan. In effect, you inquire 

whether Department O£ Labor Regulation 29 C.F.R. 2550.408b-3(e) would preclude 
lepayment using such proceeds. 

You represent that in late 1987 an employee stock ownership plan (the ESOP) 
executed a promissory note which was guaranteed by its corporate sponsor. The aSOP subsequently acquired corporate stock at an average purchase price of * * 

• The stock was not formally pledged as security for the loan. In April, 1989 
there was an unsolicited offer to purchase all the shares of the sponsor. After 

l onsideration by a "Special Independent Committee" of the sponsor's board of 
irectors, the sponsor agreed to accept an offer of * * * a share. In 

connection with the offer, shares held in the ESOP's suspense account were 

rendered. 
The tender offer was issued pursuant to agreements which further contemplated a 

merger of the purchaser into the sponsor. Under the merger agreement, all other 
whares held by the ESOP will be exchanged for * * * cash. Upon consummation of 
Fhese agreements, the suspense account will contain approximately * * * in cash, 
with a * * * balance remaining on the loan. It is the desire of the Trustee and 

the Company that the cash held in the suspense account be used to prepay the 
oan in full and that the balance of the suspense account be allocated to 
articipants' accounts. 

t
Section 406(a) (1) (B) of ERISA prohibits the lending of money or other extension 
f credit, including a guarantee of a loan, [FN1] between a plan and a party in 

~~ nterest. An employer that sponsors a plan is a party in interest with respect 
to the plan, under section 3(14} (C) of ERISA. Therefore, a sponsor's guarantee 

t f a loan to a plan would be prohibited in the absence of a statutory or 
dministrative exemption. 
Section 408(b) (3) of ERISA provides a conditional exemption for loans to 

~PIOyee stock ownership plans. Regulation section 2550.408b-3(e) interprets 

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works , 
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~is exemption and provides, in part, that: 
~o person entitled to payment under the exempt loan shall have any right to 

I
ssets of the ESOP other than: 

(1) Collateral given for the loan; 
(2) Contributions (other than contributions of employer securities) that are 

made under an ESOP to meet its obligations under the loan; and 

I (3) Earnings attributable to such collateral and the investment of such 
ontributions. 
It is the view of the Department of Labor that while 2550.408b-3(e) precludes 

lecourse to other than the above- enumerated assets of the ESOP by persons 
ntitled to repayment of a loan that is exempt under ERISA section 408(b) (3), it 

does not serve to limit the use of other assets by the fiduciary of an employee 

Itock ownership plan to repay an exempt loan. Accordingly, the loan to the ESOP 
ould not fail to be exempt solely because the appropriate plan fiduciary used 

assets of the ESOP other than those enumerated in 2550.40Bb-3(e) to repay the 

, oan. 
*2 However, any such action would be subject to the general fiduciary rules of 

ERISA. In this regard the appropriate plan fiduciary should consider the 

IPPlication of ERISA sections 403, 404, and 406. Section 403(c) (1) of ERISA 
rovides, in part, that: 

. IT]he assets of a plan shall never inure to the benefit of any employer and 

I
hall be held for the exclusive purposes of providing benefits to participants 
n the plan and their beneficiaries and defraying reasonable expenses of 
dministering the plan. 
ERISA section 404(a) (1) (A) provides, in part~ that: 

I [A] fiduciary shall discharge his (or her) duties solely in the interest of 
he participants and their beneficiaries and CA) for the exclusive purpose of 

(i) providing benefits to participants and their beneficiaries; and (ii) 

f efraYing reasonable expenses of administering the plan. 
ERISA section 404(a) (1) (B) provides, in part, that a fiduciary shall discharge 

his or her duties: 

I [W]ith the care, skill, prudence, and diligence under the circumstances then 
revailing that a prudent [person] acting in a like capacity and familiar with 

such matters would use in the conduct of an enterprise of a like character and 

rith like aims. 
ERISA section 406(a) (1) (D) provides that, except as provided in section 408, a 

fiduciary with respect to a plan shall not cause the plan to engage in a 
~ransaction, if he or she knows or should know that such transaction constitutes 
IP. direct or indirect transfer to, or use by or for the benefit of, a party in 
interest, of any assets of the plan. . 

The appropriate plan fiduciary must consider the application of these 
~rovisions to the facts and circumstances of this case. In particular, the 
fiduciary must ascertain under the above-described circumstances whether the 

.. lender has recourse to employer securities in the suspense account (or proceeds 

Ireceived from the sale of such securities) in the event of default -- i.e., 
whether the securities serve as collateral for the loan. [FN2] In the absence 
of such a determination, repayment by the plan of the balance remaining on the 

Iloan would appear to violate ERISA sections 403(c) (1), 404(a) (1) (A), 
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14(a) (1) (B) and 406(a) (1) (D) because, assuming the loan complied with the terms 
)f 29 C.F.R. 2550.408b-3, the lender would have no right to employer securities 
~ld fn the suspense account and the plan would have no legal obligation to 
I:pay the loan with the proceeds from the sale of the securities. 
This letter constitutes an advisory opinion under ERISA Procedure 76-1. 
~cordingly, this letter is subject to the provisions of the Procedure including 
Irction 10 thereof relating to the effect of advisory opinions . 

• incerely , 

I,BERT J. DOYLE 
Director of Regulations and Interpretations 

161. See Conference Report accompanying ERISA, H.R. Rep. No. 1280, 93rd Cong., 
2d Sess. 308 (1974). 

~2. Notwithstanding collateralization of the loan by the unallocated employer 
securities in the suspense account, other fiduciary duties under Title I of 

IRISA may be implicated when considering the sale of such securities to service 
he exempt loan debt. 

,
ffice of Pension arid Welfare Benefit Programs (E.R.I.S.A.) 
.S. Department of Labor 

Opinion No. 93-35A, Pens. Plan Guide (CCH) P 23,890F, 1993 WL 562217 
.E.R. I.S.A.) 
fND OF DOCUMENT 
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*i Ms. Roberta Casper Watson 
Trenam, Simmons, Kemker, Scharf, Barkin, Frye & O'Neill 
Attorneys at Law 
2700 Barnett Plaza 
101 East Kennedy Blvd. 
P. O. Box 1102 
Tampa, FL 33601-1102 

December 23, 1993 

ERISA SECTION: 
408 (b) (3) 

Dear Ms. Watson: 

Page 1 

Database 
FPEN-ERISA 

This is in response to your letter requesting an advisory opinion regarding 
whether proceeds received from the sale of stock acquired with a loan which is 
exempt under section 408(b) (3) may be used to repay the loan if there is no 
formal pledge of the stock as security for the loan. In effect, you inquire 
whether Department of Labor Regulation 29 C.F.R. 2550.408b-3(e) would preclude 
repayment using such proceeds. 

You represent that in late 1987 an employee stock ownership plan (the ESOP) 
executed a promissory note which was guaranteed by its corporate sponsor. The 
ESOP subsequently acquired corporate stock at an average purchase price of * * 
* The stock was not formally pledged as security for the loan. In April, 1989 
there was an unsolicited offer to purchase all the shares of the sponsor. After 
consideration by a "Special Independent Committee" of the sponsor's board of 
directors, the sponsor agreed to accept an offer of * * * a share. In 
connection with the offer, shares held in the ESOP's suspense account were 
tendered. 

The tender offer was issued pursuant to agreements which further contemplated a 
merger of the purchaser into the sponsor. Under the merger agreement, all other 
shares held by the ESOP will be exchanged for * * * cash. Upon consummation of 
these agreements, the suspense account will contain approximately * * * in cash, 
with a * * * balance remaining on the loan. It is the desire of the Trustee and 
the Company that the cash held in the suspense account be used to prepay the 
loan in full and that the balance of the suspense account be allocated to 
participants' accounts. 
Section 406{a) (1) (B) of ERISA prohibits the lending of money or other extension 

of credit, including a guarantee of a loan, [FN1] between a plan and a party in 
interest. An employer that sponsors a plan is a party in interest with respect 
to the plan, under section 3(14) (C).of ERISA. Therefore, a sponsor's guarantee 
of a loan to a plan would be prohibited in the absence of a statutory or 
administrative exemption. 
Section 408(b) (3) of ERISA provides a conditional exemption for loans to 

employee stock ownership plans. Regulation section 2550.408b-3(e) interprets 
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this exemption and provides, in part, that: 
No person entitled to payment under the exempt loan shall have any right to 

assets of the ESOP other than: 
(1) Collateral given for the loan; 
(2) Contributions (other than contributions of employer securities) that are 

made under an ESOP to meet its obligations under the loan; and 
(3) Earnings attributable to such collateral and the investment of such 

contributions. 
It is the view of the Department of Labor that while 2550.408b-3(e) precludes 

recourse to other than the above- enumerated assets of the ESOP by persons 
entitled to repayment of a loan that is exempt under ERISA section 408(b) (3), it 
does not serve to limit the use of other assets by the fiduciary of an employee 
stock ownership plan to repay an exempt loan. Accordingly, the loan to the ESOP 
would not fail to be exempt solely because the appropriate plan fiduciary used 
assets of the ESOP other than those enumerated in 2550.408b-3(e} to repay the 
loan. 

*2 However, any such action would be subject to the general fiduciary rules of 
ERISA. In this regard the appropriate plan fiduciary should consider the 
application of ERISA sections 403, 404, and 406. Section 403(c} (1) of ERISA 
provides, in part, that: 

[T]he assets of a plan shall never inure to the benefit of any employer and 
shall be held for the exclusive purposes of providing benefits to participants 
in the plan and their beneficiaries and defraying reasonable expenses of 
administering the plan. 

ERISA section 404(a) (1) (A) provides, in part, that: 
[AJ fiduciary shall discharge his (or her) duties solely in the interest of 

the participants and their beneficiaries and (A) for the exclusive purpose of 
(i) providing benefits to participants and their beneficiaries; and (ii) 
defraying reasonable expenses of administering the plan. 

ERISA section 404(a) (1) (B) provides, in part, that a fiduciary shall discharge 
his or her duties: 

[W]ith the care, skill, prudence, and diligence under the circumstances then 
prevailing that a prudent [person] acting in a like capacity and familiar with 
such matters would use in the conduct of an enterprise of a like character and 
with like aims. 

ERISA section 406(a) (1) (D) provides that, except as provided in section 408, a 
fiduciary with respect to a plan shall not cause the plan to engage in a 
transaction, if he or she knows or should know that such transaction constitutes 
a direct or indirect transfer to, or use by or for the benefit of, a party in 
interest, of any assets of the pl'an. 

The appropriate plan fiduciary must consider the application of these 
provisions to the facts and circumstances of this case. In particular, the 
fiduciary must ascertain under the above-described circumstances whether the 
lender has recourse to employer securities in the suspense account (or proceeds 
received from the sale of such securities) in the event of default -- i.e., 
whether the securities serve as collateral for the loan. [FN2] In the absence 
of such a determination, repayment by the plan of the balance remaining on the 
loan would appear to violate ERISA sections 403(c) (1), 404(a) (1) (Al, 

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works 

- . ... 



,. "'1 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
J 

I 

Page 3 
'OPINION NO. 93-35A 
(Cite as: 1993 WL 562217, *2 (E .R. J:. S .A.» 

404(a) (1) (B) and 406(a) (1) (D) because, assuming the loan complied with the terms 
of 29 C.F.R. 2550.408b-3, the lender would have no right to employer securities 
held in the suspense account and the plan would have no legal obligation to 
repay the loan with the proceeds from the sale of the securities. 
This letter constitutes an advisory opinion under ERISA Procedure 76-1. 

Accordingly, this letter is subject to the provisions of the Procedure including 
section 10 thereof relating to the effect of advisory opinions. 

Sincerely, 

ROBERT J. DOYLE 
Director of Regulations and Interpretations 

FN1. See Conference Report accompanying ERISA, H.R. Rep. No. 1280, 93rd Cong., 
2d Sess. 308 (1974). 

FN2. Notwithstanding collateralization of the loan by the unallocated employer 
securities in the suspense account, other fiduciary duties under Title I of 
ERISA may be implicated when considering the sale of such securities to service 
the exempt loan debt. 

Office of Pension and Welfare Benefit Programs (E.R.I.S.A.) 
u.s. Department of Labor 
Opinion No. 93-35A, Pens. Plan Guide (CCH) P 23,890F, 1993 WL 562217 
(E. R. 1. S.A. ) 

END OF DOCUMENT 
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(Cite as: l.997 WL 1824020 (P.W.B.A.» 

Pension and Welfare Benefits Administration (P.W.B.A.) 
U.S. Department of Labor 

*l. Kenneth C. Edgar, Jr. 
Simpson, Thacher & Bartlett 
425 Lexington Ave. 
New York, N.Y. 10017-3954 

December l.7, 1997 

Re: Identification No. A00420 

Dear Mr. Edgar: 

Page l. 

Database 
FPEN-PWBAIL 

This is in response to your request for an advisory opinion of behalf of Lehman 
Brothers Holdings, Inc. ("Holdings"). Your request involves the application of 
the fiduciary provisions of the Employee Retirement Income Security Act of 1974 
("ERISA") to the sale of the unallocated shares held in the suspense account of 
the Holdings Employee Stock Ownership Plan (lithe ESOP") to repay the outstanding 
ESOP loan balance following termination of the ESOP. 
'You represent that the Holdings Employee Stock Ownership Plan ("the ESOP") was 
established in.1987 by Holdings. The ESOP was a qualified plan under section 
40l.(a) of the Internal Revenue Code of 1986 ("the Code"). The ESOP met the 
definition of ESOP in ERISA section 407(d) (6) and Code section 4975(e) (7). As of 
December 31, 1993, the ESOP was terminated subject to the receipt of' a favorable 
determination letter from the Internal Revenue Service. No contributions were 
made to the ESOP by Holdings after that date. 

You further represent that the trust agreement entered into by the ESOP trustee 
and Holdings on May 14, 1987 and the ESOP plan document both contain leveraging 
provisions which permit the ESOP trustee to cause the ESOP to borrow funds 
through loans intended to comply with ERISA section 408(b) (3) and Code section 
4975 (d) (3). In 1987, the ESOP borrowed $32.2 million from Holdings to purchase 
one million shares of Shearson Lehman Brothers ("Shearson") common stock, which 
constituted qualifying employer securities under ERISA section 407(d) (5) and 
Code section 497S(e) (8). As of September 29, 1994, following a series of 
corporate merger and spin-off transactions, the ESOP was invested in American 
Express and Holdings common stock, both of which you represent are qualifying 
employer securities. The approximate market value of unallocated American 
Express and Holdings common stock held in the ESOP suspense account (lithe 
unallocated shares") was approximately $3.77 million as of September 29, l.994. 
The principal amount of the outstanding ESOP loan between the ESOP and Holdings 
was $8.2 million as of October 2l., 1994. Pursuant to the promissory note entered 
into in May 1987 by the ESOP trustee, a payment of $4 million of principal and 
an unspecified interest amount were due on May 16, l.994. The ESOP trustee did 
not pay the May installment and the ESOP is currently in default on its loan 
payments to Holdings. Holdings desires the ESOP trustee to use the unallocated 
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shares or the proceeds thereof to repay the outstanding principal balance of the 
ESOP loan. 

You represent further that the ESOP Promissory note is subject to full payment 
in the event that unallocated shares of Holdings are sold or the ESOP is 
terminated. Moreover, the ESOP has provided since its inception in 1987 that 
upon termination of the ESOP, inter alia, the unallocated shares must be sold to 
the extent necessary to satisfy any then outstanding ESOP loan and the proceeds 
of the sale of any such unallocated shares must be paid to the ESOP lender. The 
ESOP Trust agreement contains language incorporating,these provisions by 
reference. You present argument that although these shares were not formally 
pledged, these provisions read together evidence a security interest under New 
York State law. 

*2 The questions that you ask concerning the determination by the ESOP trustees 
as to whether the unallocated shares or the proceeds from the sale of those 
shares can be used to satisfy the outstanding ESOP debt involve factual 
considerations and issues of state law with respect to which the Department 
ordinarily will not provide an opinion. The Department expects the responsible 
plan fiduciaries to make such determinations on the basis of all the relevant 
facts and circumstances. Therefore, we are responding 'to your request in the 
form of an information letter, which is described in section 3.01 of ERISA 
Procedure 76-1, 41 Fed. Reg. 36281 (Aug. 27, 1976). 
Section 406(a) (1) (B) of ERISA prohibits the lending of money or other extension 

of credit, including a guarantee of a loan, between a plan and a party in 
interest. Section 3(14) (C) of ERISA provides that than employer which sponsors a 
plan is a party in interest with respect to that plan. Therefore, a sponsor's 
loan to a plan would be prohibited in the absence of a statutory or 
administrative exemption. 
Section 408(b) (3) of ERISA provides a conditional exemption for loans to 

employee stock ownership plans. The Department interprets section 408(b) (3) to 
provide that no person entitled to payment under the exempt loari shall have any 
rights to the assets of the ESOP other than: 

(1) Collateral given for the loan; 
(2) Contributions (other than contributions of the employer securities) that 

are made under an ESOP to meet its obligations under the loan; and 
(3) Earnings attributable to such collateral and the investment of such 

contributions. 
29 C.F.R. 2550.408b-3(e). The Department believes that the ESOP loan would not 
fail to be exempt solely because the appropriate plan fiduciary used assets of 
the ESOP other than those enumerated in section 2550.408-3(e) to repay the loan. 
Nonetheless, the use of any assets other than those enumerated in that part of 
the regulation would be subject to the general fiduciary rules of ERISA. See 
Section 403(c) (1) (assets of a plan shall never inure to the benefit of any 
employer and shall be held for the exclusive purposes of providing benefits to 
participants in the plan and their beneficiaries and defraying reasonable 
expenses of administering the plan); section 404(a) (1) (fiduciary shall 
discharge his or her duties solely in the interest of the participants and their 
beneficiaries and for the exclusive purpose of providing benefits and defraying 
reasonable expenses of administering the plan and shall discharge those duties 
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with the care, skill, prudence, and diligence under the circumstances then 
prevailing that a prudent person acting in a like capacity and familiar with 
such matters would use in the conduct of an enterprise of a like character and 
with like aims); section 406(a) (1) (D) (except as provided in section 408, a 
fiduciary with respect to a plan shall not cause the plan to engage in a 
transaction, if he or she knows or should know that such transaction constitutes 
a direct or indirect transfer to, or use by or for the benefit of, a party in 
interest, of any assets of the plan). 

*3 As the Department explained in Advisory Opinion 93-3SA (December 23, 1993), 
the appropriate plan fiduciary must consider whether the lender has a security 
interest in the employer securities in the suspense account (or the proceeds 
from the sale thereof) in the event of default. In the absence of a 
determination by the plan fiduciary that the lender has an enforceable legal 
interest in the unallocated employer securities in the suspense account, 
repayment by the plan of the balance remaining on the loan through the sale or 
exchange of such securities would appear to violate ERISA sections 403(c) (1), 
404(a) (1) (A), 404(a) (1) (B) and 406(a) (1) (D). [FN1] The question of whether the 
lender has a security interest in the employer securities in the suspense 
account (or the proceeds from the sale thereof) is a question of state law 
interpretation. 

I hope this in~.ormation is of assistance to you. 

Sincerely, 

Bette Briggs 
Chief, Division of Fiduciary Interpretations 
Office of Regulations and Interpretations 

FN1. Even if the lender has an unambiguously stated security interest in the 
unallocated employer securities in the suspense account, other fiduciary duties 
under Title I of ERISA, such as compliance with the terms of plan documents 
under section 404(a) (1) (D), may be implicated when considering the sale of such 
securities to service the exempt loan debt. 

1997 WL 1824020 (P.W.B.A.) 
END OF DOCUMENT 
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Section 4975 --
4975.00-00 
4975.04-00 
4975.04-02 

CP:E:EP:R:I0 

LEGEND 

Company M: *** 
~?any N: *** 
.. ;;any 0: * ** 

_ .... an X :' *** 
$ A : *** 
$ B : *** 
$ C : *** 
$ x : *** 
$ y : *** 
$ z : *** 

Dear *** 

Internal Revenue Service (I.R.S.) 

Private Letter Ruling 

Issue: April 22, 1994 
January 28, 1994 

Tax on Prohibited Transactions 
Tax on Prohibited Transactions 
Statutory Exemptions 
ESOP Loans 

Page 1 

Database 
FTX-PLR 

In a letter dated ***, amended and supplemented by letters dated ***, *** and 
*** your authorized representative requested a ruling on your behalf concerning 
the federal income tax consequences of a proposed repayment of an exempt loan to 
Plan X. 

Plan X (an ESOP) was established by Company M effective July 1, 1978. Plan X 
is intended to comply with sections 401(a), 501(a), and 4975(e) (7) of the 
Internal Revenue Code and last received a favorable determination letter dated 
October 6, 1986. Plan X contains leveraging provisions which permit the trustee 
to cause Plan X to borrow funds through a loan which is intended to comply with 
the requirements of section 4975(d) (3) of the Code. 

On *** Plan X borrowed $A million in order to purchase shares of Company M 
common stock, which is publicly traded. Plan X used the proceeds from the loan 
to acquire common stock of Company M with an average purchase price of $x per 
share. The Company M common stock is held in a suspense account and is released 
for allocation to the accounts of plan participants in proportion to payments on 
principal and interest under the terms of the loan. The note provides Plan X the 
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.option to prepay any or all of the then outstanding principal indebtedness, 
without penalty, and with interest to the date of prepayment only. None of the 
assets of Plan X were formally pledged with respect to this loan. 

On ***, Company N made an unsolicited offer to purchase all of the outstanding 
shares of Company M common stock, including those in Plan X, for $z per share. 
You state that this amount represented a substantial premium over the value of 
the Company M employer ·securities of $y per share as listed on the New York 
Stock Exchange on the last full trading date prior to the first public 
announcement of the tender offer. 

In connection with the.s.e,.le, Company M, as trustee of Plan X, tendered the 
stock in the susI2~nse acco:UllB' so that the suspense account now contains only the 
proceeds from the sale of the stock, appr,oximately $B million. The remaining 
balance on the loan is approximately $C million,. 

It is the intention of the Plan X trustee and Company M that the cash held in 
the suspense account be used to prepay the loan in full, and that the balance 
remaining in the suspense account be allocated to participant accounts in 
accordance with the terms of Plan X. Company N does not intend to continue to 
maintain Plan X or establish another ESOP for its employees. Consequently, as 
soon as administratively practicable after the assets are distributed, Plan X 
will be terminated and all participants will be fully vested in their account 
balances on the termination date. 

Based on the foregoing, your authorized representative has (fequ-e-sEed-a---rliiin-g) 
that the proceeds from the sale, pursuant to the offer and merger, of the 
unallocated common stock in the Plan X suspense account could be used to prepay 
the outstanding principal balance without causing the loan to fail to meet the 
exemption provided by section 4975(d) (3) of the Code. 

An ESOP is an arrangement designed to invest primarily in employer securities. 
An ESOP must be part of a stock bonus plan'qualified under section 401(a) of the 
Code, or a stock bonus plan and money purchase pension plan, both of which are 
qualified under section 401(a). A leveraged ESOP borrows funds which it uses to 
purchase employer securities, usually from the employer. The ESOP loan is 
generally guaranteed by the employer. The acquired employer securities are held 
in a suspense accoun·t pending allocation to the accounts" of the plan 
participants according to the rules of section 54.4975-11(d) of-the Income Tax 
Regulations. The ESOP generally uses employer contributions to the plan to repay 
the ex~mpt loan. . . 

Pursuant to section "4975 (d) (3) (A) of the Code,' an ESOP loan will be exempt 
from the prohibited trans~ction tax only,if the loan is primarily for the 
benefit of plan participants and beneficiaries. Under section 54.4975-7(b) (3) of 
the regulations, whether a loan satisfies the "primary benefit requirement" will 
be determined based on all the surrounding facts and,circums~~Dces. 
~ong the facts relevant to the primary benefit requirements are whether the 

transaction promotes employee ownership of employer stock, wh~her contributions 
to an ESOP that is part of a stock bonus plan are recurring and substantial, and 
the extent to which the method of repayment of the exempt loan benefits the 
employees. All aspects of the loan transaction, including the method of 
repayment, will be scrutinized to see whether the primary benefit requirement is 
satl.,sfied. 

With respect to repayment of an exempt loan, section 54.4975-7 (b) (5) of the 
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regulations indicates that the employer has the primary responsibility for 
repayment through contributions to the plan. Section 54.4975-7(b) (6) provides 
for repayment of an exempt loan in the event of default. However, the exemption 
provided by section 4975(d) (3) of the Code, and described in the associated 
regulations will not fail to be met merely because a plan trustee sells employer 
securities and repays an exempt loan, not ,in default, if such transaction 
satisfies the "primary benefit requirement" based on all the surrounding facts 
and circumstances. " ' 

In the present case, no additional employer securities will be acquired 
subsequent to the tender offer because Company N has no intention of continuing 
to maintain the ESOP. Furthermore; a substantial premium was paid for the 
Company M employer securities. After the loan is repaid, the balance remaining 
in the suspense account will be distributed to Plan X participants and Plan X 
will then be terminated. ' 

Accordingly, with respect to your'requested ruling, we conclude, in the 
present case, that the proceeds from the sale, pursuant to the offer and merger, 
of the unallocated common stock in the Plan X suspense account can be used to 
repay the outstanding principal balance on the loan without causing the foan to 
fail to meet the exemption provided by section 4975(d) (3)'of the Code. 

Section 415(a) of the Code provides that a trust which is part of a pension, 
profit sharing or stock bonus plan will not constitute a qualified trus~ under 
section 401(a) if, in the case of a defined contribution plan, contributions and 
other additions under the plan with respect to any participant for any taxable 
year exceed the limitations of subsection (c). Section 415(c) (1) provides that 
contributions and other additions with respect to a participant exceed the 
limitations of this SUbsection if, when expressed as an annual addition (as 
defined below), such annual addition is greater than the lesser of $30,000 or 25 
percent of the participant's compensation. Under section 415(c) (2), an annual 
addition is defined as the sum for any year of employer contributions, employee 
contributions and forfeitures. 

We also conclude that amounts allocated to participant accounts as a result of 
the loan repayment constitute an annual addition for purposes of section 415 of 
the Code equal to the cost (basis) of the stock at the time it was contributed 
to the plan or otherwise acquired with the exempt loan proceeds. The amount of 
the annual addition to each participant under section 415 will be equal to the . 
product of the dollar amount allocated to each participant's account multiplied 
by a fraction in which the stock's basis is the numerator and the sales price is 
the denominator. 

We express no opinion as to whether the proposed termination of Plan X 
complies with the requirements of sections 401(a) and 4975(e) (7) of the Code. 
This matter is within the jurisdiction of the appropriate key district office. 

We note that the Department of Labor has jurisdiction with respect to the 
provisions of part 4 of Title I of the Employee Retirement Income security Act 
of 1974 ("ERISA"), including the requirement in section 404(a) (1) (B) of ERISA 
that fiduciaries discharge their duties prudently. Therefore, we express no 
opinion as to whether the subj ect transactions a,re consistent with such 
provisions. ' 

The above ruling is based on the representations made herein and the 
assumption that Plan X is qualified under sections 401(a) and 4975(e) (7) of the 
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Code and its related trust was tax-exempt under section 501(a), at all times 
pertinent to this ruling request. This ruling is also based on the assumption 
tliat the amounts allocated to participants after the loan is prepaid do not 
exceed the limitations under section 415. 

In accordance with a power of attorney on file with this office, a copy of 
this ruling is being sent to your authorized representa~ive. 

Sincerely yours, 

John G. Riddle, Jr. 
J~ting Chief 
~illployee Plans Rulings Branch 
Enclosures: 
Deleted copy of this letter 
Notice of Intention to Disclose 

This document may not be used or cited as precedent. Section 6110(j) (3) of the 
Internal Revenue Code. 

PLR 9416,043, 1994 WL 141568 (IRS PLR) 
END OF DOCUMENT 
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Internal Revenue Service (I.R.S.) 

Private Letter Ruling 

August 11, 1980 

Section 4975 -- Tax on Prohibited Transactions 
4975.00-00 Tax on Prohibited Transactions 
4975.04-00 Exemptions 

*** 
*** 

Legend: 

Employer = *** 
Plan = *** 
Corporation A = 
:'arent = *** 
Bank A = *** 
Bank B = *** 
Bank C = *** 

Gentlemen: 

*** 
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By letter dated April 9, 1980, you requested a ruling on the Federal tax 
consequences of a proposed transaction concerning the subject pension plan. The 
transaction relates- to the prepayment by the Plan of certain exempt loans. 

The relevant facts as represented may be summarized as follows. The Plan was 
adopted by the Employer in 1969 as a thrift plan intended to meet the 
requirements for tax qualification under section 401(a) of the Internal Revenue 
Code. The Plan was amended in 1974 with the express intention that it become an 
employee stock ownership plan defined in section 4975(e) (7) of the Code while 
maintaining certain thrift plan features (i.e., mandatory employee contributions 
which are matched to the extent of, at least, 25 percent by Employer 
contributions plus additional voluntary employee contributions which are 
unmatched). The Plan maintains three separate accounts--an 'Employee Account' 
holding Employer common stock purchased with employee contributions and earnings 
thereon, an 'Employer Account' holding Employer common stock purchased with 
Employer contributions and earnings thereon, and an 'Unallocated Account' 
holding Employer common stock purchased with the proceeds of an exempt loan 
which are not yet allocated to the Employer contributions accounts of Plan 
participants. 

The Plan first utilized its leveraging authority to acquire Employer common 
stock in 1976. It borrowed the necessary funds from Bank A, and as of December 
31, 1976, the Plan had an outstanding loan balance with Bank A in the principal 
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amount of $6.75x. (Hereafter, this loan is referred to as the '1976 loan.') 
In April, 1978, the Plan established a $lOx joint line of credit with Banks B 

and Ci the Employer guaranteed any borrowings by the Plan. Later in April, the 
Plan drew on the line of credit in the amount of $5.57x and with the loan 
proceeds paid off the 1976 loan. In May, 1978, the Plan drew again on the line 
of credit in the amount of $3.39x and with the loan proceeds purchased 
additional Employer common stock. Twice in November (on the 14th and 24th), 
1978, the Plan drew further on the line of credit in the amounts of, 
respectively, $1.01x and $O.Olx and with the proceeds of the loans purchased 
additional Employer common stock. (Hereafter, the four loans which occurred in 
1978 (the one in April, the one in May, and the two in November) are referred to 
as the '1978 loans.') As of January 31, 1980, the total outstanding balance on 
the 1978 loans was $8.63x. 

Pursuant to a proposed combination of Employer and Corporation A, Parent, a 
newly-formed holding company, will own all the outstanding common stock of both 
Corporation A and Employer. It is anticipated that Corporation A and Employer, 
as subsidiaries of Parent, will continue to be engaged in their present 
businesses without material change. Under the terms of the proposed 
combination, each holder of Employer common stock will receive $33 in cash plus 
three-fourths of one share of Parent common stock for each share of Employer 
common stock. It is proposed that upon effectiveness of the combination: 

(1) All proceeds of the combination received by the Plan (i.e., cash and 
common stock) will be credited to the Plan account which gave rise to such 
proceeds, 

(2) A portion of the cash proceeds credited to the 'Unallocated Account' will 
be utilized to repay in its entirety the total outstanding balance on the 1978 
loans, 

(3) Upon full satisfaction of the 1978 loans, all remaining assets in the 
~Unallocated Account' (consisting of both cash and Parent common stock) will be 
allocated to Plan participants on the basis of current compensation or in a 
manner approved by the appropriate District Director's office, 

(4) The Plan will be amended to provide that as soon as practicable following 
the Plan's receipt and allocation of the proceeds of the combination, each 
participant will be afforded an election with respect to the investment of the 
cash proceeds of the combination credited to his various Plan accounts in a 

,fixed income fund or a commingled equity fund and, perhaps, a fund which will 
invest solely in Parent common stock, 

(5) The Plan will be amended further to provide that the trustee is no longer 
permitted to leverage its purchase of employer securities under the Plan. 
Following these events, Parent will cause Employer to either continue to 
maintain the Plan in essentially its present form on a non-leveraged basis or, 
alternatively, freeze the Plan and maintain it as a wasting trust. In the 
latter case, Parent will cause Employer to establish a new thrift plan 
containing provisions substantially identical to the Plan which will cover all 
present participants who remain in the Employer's employ. 

You have requested a ruling to the effect that the Plan's use of a portion of 
the cash proceeds· of the proposed combination credited to the 'Unallocated 
Account' to repay the total outstanding balance on the 1978 loans will not 
violate section 54.4975--7 (b) (5) of the Pension Excise Tax Regulations (the 
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Regulations) • 
Section 54.4975--7 (b) (5) of the Regulations provides, in pertinent part, that 
No person entitled to payment under the exempt loan shall have any right to 

assets of the ESOP other than: 
(i) Collateral given for the loan, 
(ii) Contributions (other than contributions of employer securities) that are 

made under an ESOP to meet its obligations under the loan, and 
(iii) Earnings attributable to such collateral and the investment of such 

contributions. 
The payments made with respect to an exempt loan by the ESOP during a plan 

year must not exceed an amount equal to the sum of such contributions and 
earnings received during or prior to the year less such payments in prior years. 

We hold that the prepayment by an ESOP of an exempt loan made to the ESOP is 
consistent with the above quoted language of section 54.4975--7(b) (5) of the 
Regulations. This section of the Regulations does not establish a per se 
prohibition against exempt loan prepayments by an ESOP. It requires that if an 
ESOP contemplates prepaying an exempt loan, the funds used to prepay the loan 
must be limited to the assets (e.g., qualifying employer securities) acquired in 
the exempt loan transaction, whether or not those assets collateralized the 
exempt loan, plus income attributable to those assets (e.g., dividends, proceeds 
from a subsequent sale of the assets). In prepaying the loan, in other words, 
the ESOP may not use its other general assets. 

Here, the funds that will be used to prepay the 1978 loans originate solely 
from the sale, pursuant to the proposed combination, of the Employer common 
stock which was acquired .in the exempt loan transaction and is held in the 
Plan's 'Unallocated Account.' The Plan's other general assets will not be used 
to prepay the loans. Therefore, the Plan's use of a portion of the cash 
proceeds of the proposed combination credited to the 'Unallocated Account' to 
repay the total outstanding balance on the 1978 loans is consistent with section 
S4.4975--7(b) (5) of the Regulations. 

No opinion is expressed whether the Plan constitutes an employee stock 
ownership plan within the meaning of section 4975(e) (7) of the Code or whether 
the subject loans constitute exempt loans within the meaning of section 
54.4975--7 (b) (1) (iii) of the Regulations. Also, no opinion is expressed whether 
the acquisition by the Plan of cash and Parent common stock in exchange for 
Employer common stock pursuant to the proposed combination is exempt from the 
excise taxes imposed by sections 4975(a} and (b) of the Code by reason of 
section 4975(d} (13) of the Code and section 408(e) of the Employee Retirement 
Income Security Act of 1974 (ERISA). 

We have conferred with representatives of the Department of Labor, and they 
concur in the views set forth above as they apply to Labor Regulation section 
2550.408b--3. However, they also advise that they are expressing no opinion 
whether the above described repayment of the 1978 loans would satisfy the 
general fiduciary requirements of'section 404(a) (1) of ERISA. 

We hope this information will be helpful to you. In accordance with the 
powers of attorney on file in this office, a copy of this letter is being sent 
to your authorized representatives. 

Sincerely yours, 

Copr. © West 2000 No Claim to Orig. U.S. Govt.Works 
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(Signed) R. ~. Withers 
Chief 
Employee Plans Technical Branch 
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This document may not be used or cited as precedent. Section 6110(j) (3) of the 
Internal Revenue Code. 

PLR 8044,074, 1980 WL 135505 (IRS PLR) 
END OF DOCUMENT 
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