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CERTIFICATE AS TO PARTIES, RULINGS, 
AND RELATED CASES 

(A) Parties and Amici. The parties who appeared before 

the Federal Mine Safety and Health Review Commission ("the 

Commission") are the Secretary of Labor and Cannelton 

Industries, Inc. The parties in this Court are the Secretary of 

Labor, Cannelton Industries, Inc., and the Commission. No amici 

appeared before the Commission, and there are no amici in this 

Court. 

(B) Rulings Under Review. The Secretary of Labor seeks 

review of the decision of the Commission issued on March 12, 

2004, in Cannelton Industries, Inc., FMSHRC Docket Nos. WEVA 

2002-111-R and WEVA 2002-112-R, and reported at 26 FMSHRC146 

(March 2004). 

(C) Related Cases. This case was not previously before 

this Court br any other court. Counsel is unaware of any 

related cases pending in this Court or any other court. 
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STATEMENT REGARDING JURISDICTION 

The Court has jurisdiction over this proceeding for review 

of ~ decision of the Federal Mine Safety and Health Review 

Commission ("the Commission") under Section 106 of the Federal 

Mine Safety and Health Act of 1977 ("the Mine Act" or "the 

Act"), 30 U.S.C~ § 816. The Commission had' jurisdiction over 

the matter under Sections105(d) and 113(d) of the Mine Act, 

30 U.S.C. §§ 815(d) and 823(d). 

The decision of the administrative law judge in this ~ase 

was issued on July 10, 2002. Pursuant to Section 113 (d) (2) (A) 

of the Mine Act, 30 U.S.C. § 823(d) (2) (A), the Secretary of 

Labor ("the Secreta:r;-y") filed a timely petition for 

discretionary review of the judge's decision with the Commission 

on August 9, 2002. The Commission granted the petition for 

discretionary review on August 15, 2002. The Commission issued 

its decision on March 12, 2004. The Secretary filed a timely 

petition for review of the Commission's decision with the Court 

on April 12, 2004. 

The Secretary has standing to appeal the Commission's 

decision under Section 106(b) of the Mine Act, 30 U.S.C. 

§ 816(b). The Commission's decision represents a final 

Commission order that disposes of all of the parties' claims. 
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STATEMENT OF THE ISSUE PRESENTED 

Whether the Commission erred in holding !that the 'mandatory 

safety standards at 30 C.F.R. §§ 75.360(a) (I), 75.360(a) (2), and 

75.360 (b) permit a "pumpers' examination II to be' substi tute9 for 

a preshift examination of areas of the mine containing energized 

trolley wires and located beyond where pumper~ work or travel. 

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutes and regulations are set forth in the 

bound Addendum to this brief beginning at page A-I. 

STATEMENT OF THE CASE 

A. Nature of the Case 

The Mine Act was enacted to improve safety and health in 

the Nation's mines. 30 U.S.C. § 801. In enacting the Mine Act, 

Congress stated that there was "an urgent need to provide more 

effective means and measures for improving the working 

conditions and practices in the Nation's * * * mines * * * in 

order to prevent death and serious physical harm, and in order 

to prevent occupational diseases originating in such mines[.J" 

30 U.S.C. § 801(c). 

Sections 101 and 103 of the Mine Act authorize the 

Secretary, acting through the Mine Safety and Health 

Administration ("MSHA"), to promulgate mandatory safety and 

health standards for the Nation's mines and to conduct regular 

2 
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inspections of those mines. 30 u.s.c~ §§ 811 and 813. MSHA 

inspectors regularly ihspect.mines to assure compliance with the 

Mine Act and MSHA standards. 30 U.S.C.§ 813(a). 

Section 104 of the Mine Act provides for the issuQnce of 

citations and orders for violations of the Mine Act or MSHA 

standards. 30 U.S.C. § 814. If an MSHA irispector discovers a 

violation of the Mine Act or a standard during an inspection or 

an investigation, he must issue a citation or an order pursuant 

to Section 104(a) or 104(d) of the Mine Act. 30 U.S.C. 

§§814(a) and 814(d). If the inspector firids that the violation 

is "significant and substantial" or the result of the mine 

operator's "unwarrantable failure to comply," he must include 

such findings in the citation. 30 U.S.C. § 814(d).1 Sections 

105(a) and 110(a) of the Mine Act provide for the proposal and 

assessment of civil penalties for violations of the Mine Act or 

MSHA standards. 30 U.S.C. §§ 815(a) and 820(a). 

The Commission is an independent adjudicatory agency 

established under the Mine Act to provide trial-type 

administrative hearings and appellate review in cases arising 

1 A violation is "significant and substantial" if it is 
"of such nature as could significantly and substantially 
contribute to the cause and effect of a * * * mine safety or 
health hazard * * *." 30 U.S.C. § 814(d). If a violation is 
"significant and substantial," it may be subject to proposal of 
an increased civil penalty (see 30 C.F.R. § 100.3) and may, if 
followed by similar violations, lead to issuance of a withdrawal 
order. 30 U.S.C. § 814(d). 

3 
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under the Mine Act. 30 U.S.C. § 823. See Thunder Basin Coal 

Co. v .. Reich, 510 U.S. 200, 204 (1994); Secre\tary of Labor on 

behalf of Wamsley v. Mutual Mining, Inc., 80 F.3d 1io, 113-14 

(4th Cir. 1996). A mine operator may contest a'citation, order, 

or proposed civil penalty before a Commission administrative law 

judge. 30 U.S.C. §§ 815 and 823. Any person adversely affected 

or aggrieved by an administrative law judge's decision may seek 

review by filing a petition for discretionary review with the 

Commission. 30 U.S.C. § 823. Whether to direct review is 

committed to the Commission's discretion. Ibid. Any person 

adversely affected or aggrieved by a Commission decision, 

including the Secretary, may obtain review by filing a petition 

for review with an appropriate court of appeals. 30 U.S.C~ 

§ 816(a) and (b). 

The mandatory safety standards at issue in this case are 

30 C.F.R. §§ 75.360(a) (1), 75.360(a) (2), and 75.360(b). 

Section 75.360(a) (1) states: 

Except as provided in paragraph (a) (2) of 
this section, a certified person designated 
by the operator must make a preshift 
examination within 3 hours preceding the 
beginning of any 8-hour interval during 
which any person is scheduled to work or 
travel underground. No person other than 
certified examiners may enter or remain in 
any underground area unless a preshift 
examination has been completed for the 
established 8-hour interval. * * * 

4 
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30 C.F.R. § 75.360(a) (1). Section 75.360(a) (2) states: 

Preshift examinations of areas where pumpers 
are scheduled to work or travel shall not be 
required prior to the pumper entering the 
areas if the pumper is a certified person 
and the pumper conducts an examination for 
hazardous .conditions, tests for methane and 
oxygen deficiency and determines If the air 
is moving in the proper direction in the 
area where the pumper works or tr'avels. The 
examination of the area must be completed 
before the pumper performs any other work. 

* * * 

30 C.F.R. § 75.360(a)(2). The subsections of Section 75.360(b) 

specifically describe the areas of the mine in which a preshift 

examination must be conducted. Some of the areas that must be 

examined are described as areas in which miners are scheduled to 

work or travel (see Sections 75.360(b) (l)-(b) (3), (b)(8), and 

(b) (10)); others are not (see Sections 75.360(b) (4)-(b) (7) and 

(b) (9)).2 Section 75.360(b) (7) states that an examination must 

be conducted in "[a]reas where trolley wires or trolley feeder 

wires are to be or will remain energized during the oncoming 

shift." 30 C.LR. § 75.360(b)(7). 

2 For example, Section 75.360 (b) (1) states that an 
examination must be conducted in roadways, travelways, and track 
haulageways "where persons are scheduled * * * to work or 
travel" during the oncoming shift. Section 7 5.360 (b) (4) states 
that an examination must be conducted in specified intake air 
course areas if the intake air is used to ventilate working 
sections "where anyone is scheduled to work" during the oncoming 
shift. Section 75.360(b) (9) states that an examination must be 
conducted of specified electrical installations if the 
installations will be energized during the oncoming shift. 

S 



I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The issue in this case is whether the "pumpers' exception" 

to the',preshift requirement set forth in Section 75.360 (a) (2) 

relieves the operator from having to conduct a preshift 

examination under Section 75.360(a) (1) of areas'where miners who 

conduct maintenance on remotely located pumps ("pumpers") are 

not scheduled to work or travel but which contain energized 

trolley wires. 

B. Course of Proceedings and Disposition Below 

This case arose when MSHA issued Cannelton Industries, Inc. 

("Cannelton") a citation for violating a mandatory safety 

standard requiring that a preshift examination be conducted 

before miners work or travel underground. Ex. G-1 (J.A. 5). 

The operator contested the citation, and the case was assigned 

to an administrative law judge of the Commission. 

In his decision of July 10, 2002, the judge vacated the 

citation alleging that Cannelton violated 30 C.F.R. 

§ 7S.360(a) (1) when its pumpers performed their work without the 

mine having been subjected to a preshift examination. 24 FMSHRC 

at 708-10 (J.A. 77-79). The judge concluded that, under the 

"pumpers' exception" set forth in 30 C.F.R. § 75.360(a) (2), 

Cannelton was not required to conduct a preshift examination of 

the mine as long as the pumpers conducted a "pumpers' 

examination" of the area where they worked and traveled. 

6 
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24 FMSHRC at 709-10 (J.A. 78-79). Noting that "the pumper is 

the only [person] going into the mine" and thai Section 

75.360 (a) (2) requires the pumper to examine "the area where he 

travels and works," and finding that "from a practical , 

standpoint, it makes little sense to double' the exposure to 

possible hazards in the mine by requiring ahother examiner to 

[conduct a] preshift [examination of] those areas where the 

pumper is going to travel and work," the judge concluded that 

the "pumpers' exception" provides the same "safeguards that a 

preshift examination would provide." 24 FMSHRC at 709-10 

(J.A. 78~79). On that basis, the judge vacated "the citation. 

The Secretary appeal,ed the judge's decision to the Commission. 

In its decision of March 12, 2004, the Commission, by a 

three-member majority,3 affirmed the decisiOn of the 

administrative law judge that the "pumpers' exception" to the 

preshift examination requirement applies when only certified 

pumpers enter the mine and conduct examinations where they work 

or travel, regardless of the fact that there may be unexamined 

hazards originating in areas of the mine where the pumpers do 

I not work or travel. 26 FMSHRC 146 (J.A. 82). The majority held 

I 
I 
I 
I 

that the "plain meaning" of 30 C.F.R. § 75.360(a) (2) is that the 

3 

himself. 
One member of the five-member Commission recused 
26 FMSHRC at 146 n.l (J.A. 82). 

7 
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preshift examinations required under 30 C. F. R .. § 75.360 (b) "do 

not apply to certified pumpers" because certi'fied pumpers 

"expressly do not have to conduct preshift examinations." 

26 FMSHRC at 151-52 (J.A. 87-88). 

In addition, the majority quoted the sentence in 30 C.F.R. 

§ 75.360 (a) (1) that states: "No person other than certified 

examiners may enter or remain in any und~rground area unless a 

preshift examination has been completed for the established 

8-hour interval." (Emphasis by the Commission majority). The 

majority reasoned that that sentence means that "a certified 

pumper does not need a preshift examination to enter.or remain 

in the mine." 26 FMSHRC at 152 (J.A. 88). 

Finally, the majority, quoting language from the preamble 

to the rule, observed that "the preamble states on at least four 

occasions that the pumpers' examination is an alternative to, or 

may be performed in lieu of, a preshift examination." 26 FMSHRC 

at 152 (J.A. 88). 

In a dissenting opinion, Commissioner Jordan stated that 

"the distinct exception in section (a) (2), covering a 

particularized area (where pumpers work or travel), leaves the 

remaining mandate of section (a) (1) undisturbed." 26 FMSHRC 

8 



I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

at 156-57 (J.A. 92-93).4 Commissioner Jordan concluded that the 

requirement of a pre shift examination of areas ~ontaining 

energized trolley wires set forth in 30C.F.R. § 75.360(b) (7) 

remained in effect in the areas where the pumpers were ,not 

scheduled·to work or travel because that requirement (unlike 

several other preshift examination requirem~nts under Section 

75.360(b)) applies regardless of whether miners are scheduled to 

work or travel in the area in question. 26 FMSHRC at 157 

(J.A. 93). 

Commissioner Jordan also dissented from the majority's 

interpretation of the quoted language from 30 C.F.R. 

§ 75.360(a) (1). She. stated that the majority's interpretation 

"creates a wholesale exception to the preshift requirement as it 

applies to certified mine examiners" and that, if that 

interpretation were accurate, "there would be no need for a 

pumpers' exception." 26 FMSHRC at 158-59 (J.A. 94-95). She 

concluded that the quoted language of Section 75.360(a) (1) 

"simply permits certified examiners to go underground to perform 

their preshift ~xams." 26 FMSHRC at 159 (J.A. 95). 

4 Commissioner Jordan stated that, even if the language 
of the "pumpers' exception" were ambiguous -- and she found that 
it is not -- "the Commission should defer to the Secretary's 
reasonable interpretation of the rule." 26 FMSHRC at 160 
(J.A. 96). 
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Firtally, noting the record evidence of the hazards inherent 

in ene~gized trolley wires and the safety con~erns und~rlying 

the Secretary's preshift requirements, Commissioner Jordan found 

that "it would be incongruous if the Secretary had iritendedthat 

hazards where pumpers work or travel would be discovered by the 

pumpers' examination, but that hazards in other parts of the 

mine, where pumpers do not go would remain unexamined and, in 

all likelihood, undetected." 26 FMSHRC at 159-60 (J.A. 95-96). 

On March 22, 2004, the Secretary filed a petiti6h for 

reconsideration of the Commission's decision. The Commission 

majority denied the petition for reconsideration on April 2, 

2004. On Apiil 12, 2004, the Secretary filed a petition for 

review of the Commission's decision with this Court. 

STATEMENT OF FACTS 

Cannelton operates the Shadrick (a/k/a Stockton) Mine, an 

underground coal mine in West Virginia. Tr. 438 (J.A. 68). On 

May 3, 2002, Cannelton idled the mine because its coal 

stockpiles had grown too large, placed the mine in a non-

producing status, and laid off all rank-and-file miners. 

Tr. 422 (J.A. 65). At that time, Cannelton stopped conducting 

preshift and weekly examinations5 at the mine. 6 

5 "Weekly examinations" are required of unsealed worked-
out areas of a mine and of its bleeder (return ventilation) 
system. 30 C.F.R. § 75.364. 
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To keep the mine from flooding, approximately 70 to 80 

electric pumps were kept running and. maintained. Tr. 107 

(J.A. 24). The mine's electrical system, including a network of 

300-volt trolley wires running a distance of three to four miles 

throughout the mine, was kept energized~ Tr. 43, 44, 46, 88, 

256,""57, 453-54 (J.A. 13, 14, 20, 39, 71).7., 

On May 6, 2002, Cannelton began sending pumpers 8 Call of 

whom were certified foremen and electricians) underground to 

examine the pumps and the power centers (including some po,wer 

centers not associated with any pumps). Tr. 56-60, 63-64, 

146-47 (J.A. 15-16, 17, 30). On May 13 and 14, Cannelton's 

safety manager, JacK Hatfield, Jr., sent two pumpers, Jeffrey 

Styers and Dan Baker (both of whom were certified foremen and 

electricians) into the mine; neither preshift nor weekly 

examinations were conducted by those pumpers or by any other 

miner before the pumpers engaged in pumper activities. Tr. 35, 

38, 41, 48, 106, 340, 342-43, 349-50, 443-44 (J.A. 11, 12, 1424, 

6 The mine was of such a size that it typically took 
three certified examiners on non-producing shifts to conduct a 
complete preshift examination. Tr. 90, 327-28, 414 (J.A. 21, 
52, 63). 

7 The working sections were deenergized and the face 
equipment tagged out when the mine was idled. Tr. 108, 452-53 
(J.A. 24, 71). 

8 A "pumper" maintains and repairs the pumps and assures 
that they are working to prevent flooding in the mine. 
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54, 55, 56-57, 69). The pumpers were instructed to look for 

hazardous conditions in areas where they tra~eled. Tr. 445 

(J~A. 69). Areas containing energized trolley wires beyond 

where the pumpers were scheduled to work or travel were not 

examined either before the pumpers were sent underground or 

during their work or travel. Tr. 375-76, 399, 445 (J.A. 59, 62, 

69) . 

On May 15, 2002, MSHA issued Cannelton two Section 104(a) 

I citations alleging "significant and substantial" violations of 

30 C.F .. R. §§ 75.360(a) (1) (failure to perform a preshift 

I examination) and 75.364(b) (failure to perform a weekly 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

examination) at the mine. Tr. 165-66 (J.A. 32-33); Exs. G-l, 

G-2 (J.A. 5, 6).9 

SUMMARY OF ARGUMENT 

The issue in this case is whether MSHA properly cited 

Cannelton under Section 30 C.F.R. § 75.360(a) (1) for failing to 

conduct a preshift examination of the areas of the mine 

containing energized trolley wires in accordance with 30 C.F.R. 

§ 75.360(b) (7) before allowing pumpers to proceed underground. 

The plain meaning of the "pumpers' exception" set forth in 

Section 75.360(a) (2), read both individually and in conjunction 

9 The judge affirmed the "weekly examination" violation 
under Section 75~364(b). The judge's findings regarding that 
violation were not appealed to the Commission by Cannelton and 
are not before the Court. 
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with related standards, compels the conclusion that although a 

"pumpers' examination"'may be substituted for a preshift, 

examination in areas where pumpers are scheduled to work or 

travel, the "pumpers' exception" does not relieve the mine 

operator of the obligation to conduct a complete preshift 

examination of other areas of the mine befo~e pumpers enter the 

mine. The plain meaning reading of the standard is supported by 

the discussion of the "pumpers' exception" in the preamble to 

Section 75.360, which also indicates that the exception i~ 

limited to areas where pumpers are scheduled to work or travel. 

Fundamental principles of mine safety also support the plain 

meaning reading of the standard because that reading protects 

pumpers from hazard's, such as fires triggered by energized 

trolley wires, that can originate in areas beyond where the 

pumpers are scheduled to work or travel but affect the pumpers 

where they work and travel. 

The Commission majority erred in its "plain reading" of the 

"pumpers' exception." The majority failed to appreciate that 

the fact that certified pumpers only have to examine those areas 

where they work or travel does not mean that someone else does 

not have to examine other areas of the mine for certain 

specified hazards that can affect the pumpers where they work 

and travel. 
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The Commission majority also erred in focusing on language 

in Secbion 75.360(a) (1) that permits certified examine is to 

enter the mine in order to conduct a preshift examination prior 

to a preshift examination having been conducted: The majority 

read the language out of context and in a manner that is both 

illogical and safety-defea·ting. 

Finally, the Commission majority misread the preamble to 

Section 75.360 to support its reading of the "pumpers' 

exception" to the preshift requirement. The majority ignored 

the language in the preamble setting forth the geographical 

limitation on the "pumpers' exception" as it ignored the same 

language in Section 75.360 (a) (2) itself. 

In any event, even if the Secretary's plain meaning reading 

of the "pumpers' exception" is not accepted and the controlling 

standards are determined to be ambiguous, the Secretary's 

interpretation should be accepted because it is an eminently 

reasonable and safety-promoting interpretation. 
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A. 

ARGUMENT· 

THE COMMISSION 'ERRED IN HOLDING THAT THE MANDATORY 
SAFETY STANDARDS AT 30 C.F.R. §§ 75.360 (a) (1), 

75.360 (a) (2), AND 75.360 (b) PERMIT A "PUMPERS' 
EXAMINATION" TO BE SUBSTITUTED FOR A PRESHIFT 

EXAMINATION OF AREAS OF THE MINE CONTAINING, 
ENERGiZED TROLLEY WIRES AND 'LOCATED BEYOND 

WHERE PUMPERS WORK OR TRAVEL 

Introduction 

The issue in this case is whether a preshift examination 

must be conducted in areas of an underground coal mine in which 

pumpers are not scheduled to work or travel but which contain 

energized trolley wires -- areas that normally must be examined 

before miners may enter the mine regardless of whether miners 

are scheduled to work or travel in those areas. The "pumpers' 

exception" is intended primarily to free preshift examiners 

(typically, section foremen) during periods of active mining 

from having to examine certain remote areas of the mine in which 

certified pumpers 10 are scheduled to work or travel but which, 

were it not for the presence of the pumpers, would not need to 

be examined in the course of a preshift examination. 

Tr. 318-19, 331-32 (J.A. 50, 53). As dissenting Commissioner 

10 A "certified person" is any person who is certified by 
the state in which the mine is located to perform the duties 
prescribed in 30 C.F.R. Part 75, including the duty to conduct 
preshift examinations. See 30 C.F.R. § 75.2. A "certified 
pumper" is simply a pumper who also happens to be a "certified 
person." 

15 



I 
I 
I 
I 
I 
I 
I 
I 
I, 

I 
I 

Jordan recognized, the rationale of the "pumpers' exception" is 

to enable certified pumpers to conduct examinations in'the 

remote areas where they are scheduled to work or travel instead 

of diverting the pre shift examiner from his man~ safety 

responsibilities to conduct examinations in those areas before 

the pumpers can begin their work. See 26 FMSHRC at 160 

(J.A. 96); 61 Fed. Reg. 9764, 9792 (March 11, 1996). Ina 

typical scenario, the question of whether remote energized 

'S;, 
~ 

trolley wires would need to be examined by the pumper would not 

arise; the trolley wires would already have been examined by the 

preshift examiner during the course of his preshift examination. 

The circumstances of this case differ from the typical 

scenario. Because the mine in this case had been idled, no 

preshift examination of the mine had been conducted before the 

pumpers entered the mine. In failing to appreciate the need for 

the energized trolley wires to be examined before the pumpers 

could perform work in the mine under these circumstances, the 

Commission majority failed to recognize that the "pumpers' 

exception" set forth in 30 C.F.R. § 75.360(a) (2) is 

geographically limited to those areas where pumpers "are 

scheduled to work or travel," and that a "pumpers' examination" 

may not be substituted for the preshift examinations otherwise 
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required by 30 C.F.R. §§ 7S.360(a) (1) and 7S.360(b) in other 

areas of the mine. 

B. Applicable Principles and Standard of Review 

If a regulat~on' s meaning is plain" the regulation, cannot be 

interpreted to mean something different from that plain meaning. 

Exportal LTDA v; United States, 902 F.2d 45', 50 (D.C. Cir. 

1990); Pfizer, Inc. v. Heckler, 735 F.2d 1502, 1509 (D;C. Cir. 

1984) (citing Udall v. Tallman, 380 U.S. 1, 16 (1965)). In 

determining whether a regulation's or a statute's meaning~s 

plain, a court shbuld apply all the traditional tools of 

construction, including both the particular regulatory language 

at issue and the language and design of the regulatory scheme as 

a whole. See City 'of Tacoma, Washington v. FERC, 331 F.3d 106, 

114 (D.C. Cir. 2003), and Halverson v. Slater, 129 F.3d 180, 184 

(D.C. Cir. 1997) (both involving construction of statutes). See 

also Secretary of Labor on behalf of Bushnell v. Cannelton 

Industries, Inc., 867 F.2d 1432, 1435 (D.C. Cir. 1989) (Courts 

must "give effect to the unambiguously expressed intent of 

Congress" ) (citation and internal quotation marks omitted). 

Plain meaning is to be determined, not by reading specific words 

in isolation, but by reading specific words in the context of 

related provisions. Bell Atlantic Telephone Companies v. FCC, 

131 F.3d 1044, 1047 (D.C. Cir. 1997). 
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If a regulation's meaning is not plain, a reviewing coUrt 

should.give deference to the interpretation 0f the agency 

entrusted with administering the regulation. Martin v. OSHRC, 

499 u.s. 144, 148-49 (1991); Udall, 380 U.S.' at' 16-17; Secretary 

of Labor v. Excel Mining, LLC, 334 F.3d 1, 5~6 (D.C. Cir. 2003); 

Energy West Mining Co. v. FMSHRC, 40 F.3d 457, 460-61 (D.C. Cir. 

1994). More specifically, as this Court' has repeatedly held, 

when the Secretary's and the Commission's interpretations of the 

Mine Act or an MSHA standard diverge, the Secretary'~ 

interpretation, not the Commission's, is entitled to deference 

from a reviewing court. Secretary of Labor v. Ohio Valley Coal 

Co., 359 F.3d 531, 534 (D.C. Cir. 2004); Excel Mining; 334 F.3d 

at 5-6; RAG Cumberland Resources LP v. FMSHRC, 272 F.3d 590, 

596 (D.C. Cir. 2001); Akzo Nobel Salt, Inc. v. FMSHRC, 212 F.3d 

1301, 1304 (D.C. Ci r . 2000); Energy West, 40 F.3d at 463. A 

court must accept the Secretary's interpretation of a standard 

unless it "'is plainly erroneous or inconsistent with the 

[standard] ,II (Excel Mining, 334 F.3d at 5-6 (quoting Akzo Nobel 

Salt, 212 F.3d at 1303)) that is, as long as it "fits * * * 

within the terms of [the standard] and is compatible with its 

purpose." Cold Spring Granite Co. v. FMSHRC, 98 F.3d 1376, 1378 

(D.C. Cir. 1996). Accord Martin, 499 U.S. at 150-51 (an 

agency's interpretation must be given effect as long as it 
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"sensibly conforms to the purpose and wording of the 

regulation[]") (citation and internal quotation marks omitted.) 

Finally, it is well established that a statute or 

regulation that is intended to protect the safety or h~alth of 

individuals must be ihterpreted in a broad fuanner to actually 

achieve that goal. Cannelton Industries, e67 F.2d at 1435, and 

safety and health statute must be interpreted broadly); Bren~an 

v.OSHRC, 491 F.2d 1340, 1344 (2d Cir. 1974) (stating that a 

safety or health regulation must be interpreted broadly). The 

converse is equally ,true: when a remedial statute or regulation 

contains an exception, the exception must be interpreted 

narrowly. Chao v. Double JJ Resort Ranch, 375 F.3d 393, 396 

(6th Cir. 2004); O'Toole v. United States, 295 F.3d 1029, 1037 

(9th Cir. 2002); Local Union 7107, UMWA v. Clinchfield Coal Co., 

124 F.3d 639, 640-41 (4th Cir. 1997), cert. denied, 523 U.s. 

1006 (1998). 

C. The Commission Ignored the Plain Meaning of the Applicable 
Standards 

Section 75.360(a) (1) states: 

Except as provided in paragraph (a) (2) of 
this section, a certified person designated 
by the operator must make a pre shift 
examination within 3 hours preceding the 
beginning of any 8-hour interval during 
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which any person is scheduled to work or 
travel underground. No person other than 
certified examiners may enter or remain in 
any underground area unless a preshift 
examination has been completed for the 
established 8~hour interval. * * * 

30 C.F;·R. § 75.360 (a)(l) (emphasis supplied).l1 Section 

75.360(a) (2) states: 

Preshift examination of areas where pumpers 
are scheduled to work or travel shall not be 
required prior to the pumper entering the 
areas if the pumper is a certified person 
and the pumper conducts an examination for 
hazardous conditions, tests for methane and 
oxygen deficiency and determines if· the air 
is moving in the proper direction in the 
area where the pumper works or travels. The 
examination of the area must be completed 
before the pumper performs any other work. 

* * * 

30 C.F.R. § 75.360(a) (2) (emphasis supplied). The preshift 

examination referred to in Section 75.360(a) (1), and described 

in detail in Section 75.360(b), is required in all of the 

described areas with one exception -- and that exception is 

limited to areas where pumpers are scheduled to work or travel. 

11 A "preshift examination" is required before an 
oncoming shift of miners may proceed underground. It is 

a critically important and fundamental 
safety practice in the industry. It is the 
primary means of determining the 
effectiveness of the mine's ventilation 
system and of detecting developing hazards, 
such as methane accumulations and bad roof. 

61 Fed. Reg. 9764, 9790 (March 11, 1996). 
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The "pumpers'exception" recognizes that "pumpers travel to 

remote areas of the mine to check on~ater levels and the status 

of pumps, making regular preshift examinations impractical." 

61 Fed. Reg. 9764, 9792 (March 11, 1996). " [R] ather tl").an 

requiring the preshift examiner to travel t·o a remote location 

in the mine where pumpers typically do thei'r jobs, the exception 

perrnits the pumper to perform the examination there.",26 FMSHRC 

at 160 (Commissioner Jordan, dissenting). "It is important to 

note that the pumper is conducting an examination in a limited 

area only for himself or herself." 61 Fed. Reg. at 9792. 

It is also important to note that Sections 75.360(a) (1) and 

75.360(a) (2) must be read in conjunction with Section 75.360(b). 

Read as a whole, Section 75.360(b) describes three categories of 

areas in which preshift examinations must be conducted. Some 

areas must be examined only if persons are scheduled to work or 

travel in those areas (see Sections 75.360 (b) (1) - (b) (3) , 

(b) (8) ,12 and (b) (10)); some areas must be examined without 

regard to whether persons are scheduled to work or travel in 

those areas if persons are scheduled to work or travel in other 

12 Although equipment (such as mobile equipment) is often 
operated in the presence of persons working underground, there 
are times when equipment (such as conveyor belts) may be 
operated when no persons are present. See 61 Fed. Reg. 9795 
(March 11, 1996). Under the latter circumstances, Section 
75.360(b) (8) would fall into the third category set forth here. 
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specified areas that may be affected by conditions in those 

areas (..see Sections 75.360 (b) (4) - (b) (6) ); somE!! areas must be 

examined without regard to where persons are scheduled to work 

or travel (see Sections 75.360(b) (7) and (b) (9)). The purI?ose 

of requiring preshift examinations of certain areas where 

persons are not schedUled to work or travel is to protect other 

areas o£ the mine where persons are scheduled to work or travel 

(the second and third categories, above) from hazards 

originating in areas where persons are not scheduled to work or 

travel.. See, e.g., Tr. 176-78, 224-25, 328 (J.A. 34-35, 38, 

52) . 

Under established principles of construction, it must be 

presumed that the creation of differently described categories 

of areas in ihe scheme of Section 75.360 was intentional. In 

drafting the carefully worded regulatory scheme, the Secretary 

intended that areas described as areas where persons are 

scheduled to work or travel be limited to such areas, and that 

areas not described as areas where persons are scheduled to ~ork 

or travel not be limited to areas where persons are scheduled to 

work or travel. The area in which the "pumpers' examination" 

may be substituted for the preshift examination is so limited; 

the area in which energized trolley wires must be examined is 

not. See U.S. Telecom Ass'n v. FCC, 227 F.3d 450, 458 
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(D.C. Cir. 2000) ("Where Congress includes particular language 

in one section of a statute but omits it in another section of 

the same Act, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion ,or 

exclusion") (quoting Hussello v . United States, 464 U. S. 16, 23 

(1983)) (internal quotation marks omitted),.' 

When only pumpers are scheduled to work or travel. 

underground, as in this case, the "pumpers' examination" cannot 

be substituted for the preshift examinations mandated by Section 

75.360(b) in areas that are described without reference to the 

presence of any persons, such as Sections 75.360(b) (7) and 

(b) (9). Th~ specif~c preshift examination provision involved in 

this case -- Section 75.360 (b) (7) -- requires a preshift 

examination of "[a]reas where trolley wires or trolley feeder 

wires are to be or will remain energized during the oncoming 

shift. " Section 7 5.360 (b) (7) contains no exceptions or 

limitations. 

As explained by MSHA Inspector and Accident Investigator 

Gilbert Young, the reason for Section 75.360(b) (7) 's requirement 

is that trolley wires, unlike other wires carrying electricity 

underground, are uninsulated and, if they become dislodged, can 

readily create electrical arcs that result in a fire or 

explosion. Tr. 176-78, 224-25 (J.A. 33-34, 38). Inspector 
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Young test~fied: 

You've got energized trolley wire. "You 
could have a fire, you know, roof could fall 
on the trolley wire, arc could fallon the 
ground, you could have arc catch the coal 
ribs on fire. * * * You could have' smoke 
inhalation, burns. 

Tr. 177 (J.A. 34) . See also Tr. 280-81 (J.A. 44). Those 

hazards exist for any miner underground, including pumpers, 

regardless of where the ene~gized trolley wires are loc~ted. 

Tr. 1~6-78, 224-25 (J.A. 33-34, 38). 

MSHA Ventilation Specialist Jerry Richards agreed that all 

areas containing energized trolley wires must be subjected to a 

preshift examination before any miner is sent underground. 

Tr. 298 (J.A. 47). Richards testified: 

You could have top [roof] to move, break up, 
you could have trolley wire coming out of 
the hangers. You could have the top begin 
to converge and pull the trolley wire out of 
the [insulating] valves or the valve go to 
ground and result in a fire. * * * They 
have to be examined. That would result in a 
mine fire or something like that. 

Tr. 298-299 (J.A. 47). Specialist Richards concluded: 

The preshift is not only for the general 
laborers. It's for Mr. Baker and Mr. Styers 
[the certified pumpers] also. You could 
have something happen in another part of the 
mine that was removed from them, not 
[necessarily] remote but removed from them. 
You could have a trolley wire fire or 
anything that would affect that. 

Tr. 328 (J.A. 52). 
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Aggravating the hazards associated with the energized 

trolley wires running throughout the Shadrick Mine is the fact 

that the mine has a history of roof falls and roof conditions. 

Tr~ 177, 187 (J.A. 34, 36). Roof falls make it more l~kely that 

energized trolley wires will be pulled down and produce a fire. 

Tr. 187, 223 (J.A. 36, 38).13 Because th~'toxic byproducts of a 

mine" fire can endanger miners working anywhere in the mine, 

these concerns apply with equal w~ight to all persons working or 

traveling underground -- including pumpers. Tr. 176-78,224-25, 

328 (J.A. 34, 38, 52). 

The plain meaning reading of Section 75.360 set forth above 

is supported by the,preamble to Section 75.360. The "pumpers' 

exception" was promulgated in the 1996 ameridments to the 

Secretary's ventilation standards for underground coal mines. 

The preamble explains: 

Paragraph (a) (2) of the final rule provides 
that pre shift examinations of areas where 
pumpers are scheduled to work or travel are 
not required prior to the pumper entering 
the areas, if the pumper is a certified 
person and the pumper conducts the specified 
examiriations. This standard recognizes that 
pumpers travel to remote areas of the mine 

13 The likelihood of roof falls not only increases the 
likelihood that trolley wires will be pulled down, it also 
increases the likelihood that ventilation in escapeways and 
return airways will be impeded. Tr. 187, 220 (J.A. 36, 37). 
Such blockages can increase the accumulation of methane, further 
enhancing the likelihood of fire. Tr. 224 (J.A. 38). 
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to check on water levels and the status of 
pumps, making regular preshift examinations 
impractical. The examinations requi.red by 
pumpers include an examination for hazardous 
conditions, tests for methane and oxygen 
deficiency, and a determination of whether 
air is moving in its proper direction' in the 
area where the pumper works or· travels. The 
examination of the area must be completed 
before the pumper performs any other work. 

61 Fed Reg. at 9792. The preamble explicitly and repeatedly 

indicates that the effect of the "pumpers' exception" is limited 

to "a17eas where pumpers are scheduled to work or travel." Ibid. 

The preamble stresses that "the pumper is. conduc'ting an 

examination in a limited area * * *" Ibid. 

In emphasizing that the newly-promulgated "pumpers' 

exception" "maintains the existing level of safety" 

(61 Fed. Reg. at 9792),14 the Secretary indicated that before 

beginning their work, pumpers, like all other miners, must be 

given the advantage of having had the mine examined for all 

14 The "pumpers' exception," like any standard 
promulgated under the Mine Act, must comply with 
Section 101 (a) (9) of the Mine Act, 30 U.S.C. § 811 (a) (9), which 
states: "No mandatory health or safety standard promulgated 
under this title shall reduce the protection afforded miners by 
an existing mandatory health or safety standard." Because the 
preshift examination requirement predating the "pumpers' 
exception" made no distinction between the protection afforded 
pumpers and that afforded other miners, the current rule may not 
provide pumpers any less protection than is provided to other 
miners. If, on the other hand, the "pumpers' exception" meant 
what the Commission majority said it means, the provision would 
violate Section 101 (a) (9) . 
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enumerated hazards -- including those originating beyond the 

areas where the pumpers are scheduled to work or travel. IS It 

would have been anomalous if, in promulgating the "pumpers' 

exception," the Secretary intended that hazards originCl-ting in 

areas of the mine whe"re pumpers do not work' or travel (hazards 

for which preshift examinations are explicitly required under 

oth~r provisions of Section 75.360) could go entirely unexamined 

while pumpers work or travel underground. The Secretary did not 

intend to treat pumpers as deserving less protection than 'other 
, 

miners under the Mine Act. See Natu~alResources Defense 

Council, Inc. v. EPA, 907 F.2dl146, 1156 (D.C. Cir. 1990) 

15 The reason for sending a certified examiner 
underground before other miners are sent underground is that the 
examiner is focused by the nature of his role on identifying and 
correcting all recognized hazards throughout the mine before 
they can result in injury to any miner. Tr. 327-29 (J.A. 52). 
While performing pumper work in a remote area of the mine, a 
pumper who is unaware of developing hazards in areas of the mine 
beyond his work or travel is more likely to be injured (or 
wor~e) from a resulting accident than is the preshift examiner 
who is focused on such hazards. The presence of the preshift 
examiner -- fa~ from unnecessarily exposing a second miner to 
hazards -- protects both the examiner and the pumper from 
hazards originating beyond where the pumper is scheduled to work 
or travel. Tr. 327-28 (J.A. 52). Although sending preshift 
examiners underground when only pumpers are scheduled to work or 
travel underground exposes the preshift examiners to hazards to 
which they would not otherwise be exposed J that exposure is 
reduced by the fact that, in going underground, the preshift 
examiners, unlike the pumpers, are focused entirely on detecting 
and correcting hazards as they proceed through the mine. See 
Tr. 327-29 (J.A. 52). 
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(rejecting as an "anomaly" an interpretation treating similar 

hazards, differently) . ,\ 

In short, the plain meaning reading of Section 75.360 set 

forth above makes sense from a safety standpoint. The 

Commission majority did not find otherwise; indeed, the 

Commission majority stated that it was "sympathetic" to the 

safety concern expressed by the Secretary. 26 FMSHRC at 154 

(J.A. 90). Instead, the majority rejected the Secretary's 

reading of Section 75.360 essentially on the ground that the 

plain meaning of Section 75.360 precludes that reading. 

However, the Commission majority's plain meaning reading of 

Section 75.360(a) 's language and design is illogical, 

incomplete, and unpersuasive. 

The Commission majority began its analysis by stating that, 

"[u]nder a plain reading, the examinations required under 

section (b) do not apply to certified pumpers because they 

expressly do not have to conduct preshift examinations." 

26 FMSHRC at 152 (J.A. 88). The majority's statement is a non 

sequitur. The fact that preshift examinations do not have to be 

conducted Qy pumpers does not mean that pre shift examinations do 

not have to be conducted by someone else, in specified areas 

beyond where pumpers are scheduled to work or travel, in order 

to protect pumpers where they are scheduled to work or travel. 
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The fact that pre shift examinations do not have to be conducted 

by pumpers does not mean that preshift examinations do not have 

to be conducted for pumpers (and for any other miners scheduled 

to enter or remain in the mine) .16 

In addition, the Commission majority s'tated that, "[u] nder 

the express terms of section 75. 360 (a) (1) ,"a certified pumper 

do~S not need a preshift ~xamination to enter or remain in the 

mine" because that section states· that "[n]o person other than 

certified examiners may enter or remain in any underground area 

unless a pre shift examination has be~n completed for the 

established 8-hour interval." 26 FMSHRC at 152 (J.A. 88) 

(emphasis by the Commission majority). The sentence quoted by 

the Commission majority is "taken out of context," and therefore 

"cannot provide conclusive proof" of the Secretary's intent. 

Bell Atlantic, 131 F.3d at 1047 ("Textual analysis is a language 

game played on a field known as 'context.' * * * , [T] he 

meaning of statutory language, plain or not, depends on 

context. "') (quoting Bailey v. United States, 516 U.S. 137, 145 

(1995)). 

16 Contrary to the majority's analysis, the "pumpers' 
exception" is formulated in terms of "who" and "where," not just 
"who." The Secretary could have promulgated a rule stating: 
"Preshift examinations shall not be required prior to certified 
pumpers entering the mine if they perform a pumpers' examination 
in the areas where they work or travel." She did not do so. 
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The quoted sentence comes immediately after the sentence in 

Section 75.360 (a) (1) that states that, except l for the' "pumpers' 

exception" set forth in Section 7S.360(a) (2), "a certified 

person designated by the operator must make a pTeshift 

examination within 3 hours preceding the beginning of any 8-hour 

interval during ~hich any person is scheduled to work or travel 

underground." Read in context with the 'sentence that 

immediately precedes it, the quoted sent,ence merely means that a 

certified person may enter the mine before a preshift 

examination is conducted in order to conduct a preshift 

examination. The quoted sentence merely reflects the need to 

avoid a "Catch 22" situation in which a certified person could 

not enter the mine to conduct a preshift examination because a 

pre shift examination had not yet been conducted. See 2,6 FMSHRC 

at 159 (J.A. 95) (Commissioner Jordan, dissenting).17 If the 

17 The standard immediately following Section 75.360 
30 C.F.R. § 75.361j which sets forth the requirement for a 
"supplemental examination"-- is even more explicit in 
indicating that the certified person referred to is the person 
conducting the examination. Section 75.361 begins: "Except for 
certified persons conducting examinations required by this 
subpart, * * *." The "certified examiners" referred to in the 
second sentence of Section 7 5.360 (a) (1) and the "certified 
persons conducting examinations" referred to in Section 75.361 
perform similar functions -- examining specified areas before 
other miners enter them -- and the two provisions referring to 
"certified persons" should be interpreted to have similar 
meanings. See Motion Picture Ass'n of America, Inc. v. FCC, 
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majority's reading of the quoted sentence were correct, any 

certified person could ~nter and remain in the mine for any 

purpose -- for example, to work a regular shift mining coal 

without a preshift, examination having been conducted. See ibid. 

Indeed, if the majority's reading of the quoted sentence were 

I 

correct, the Secretary would have had no ne~d to create the 

"pumpers' exception." See ibid. 

Moving beyond its plain meaning analysis, the Commission 

maj ori ty stated that that analysis was supported by the fac't 

that "the preamble states on at least four occasions that the 

pumpers' examination is an alternative to, or may be performed 

in lieu of, a preshift examination." 26 FMSHRC at 152 (J.A. 88) 

(citing 61 Fed. Reg: at 9791-92). The majority's reading of the 

preamble, like its reading of the standard, is incomplete. Read 

properly, the preamble explicitly and repeatedly indicates that 

the "pumpers' examination" may be substituted for a preshift 

examination in areas where pumpers are scheduled to work or 

travel. The majority read that limitation out of the preamble 

just as it read that limitation out of the standard. 

Finally, the Commission majority relied on the preamble 

statement that "areas where persons are not scheduled to work or 

309 F.3d 796, 801-02 (D~C. Cir. 2002), and cases there cited 
("Statutory provisions in pari materia normally are construed 
together to discern their meaning") . 
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travel are not required to be examined under the final rule 

* * *.'~, 26 FMSHRC at 152 (J.A. 88) (citing 61 Fed. Reg. at 

97~1-92). The quoted statement was made in response to a 

suggestion that the rule not require a preshift'examinationfor 

non-producing shifts when persons are to work in or near the 

shaft, slope, or drift; the statement was not made in connection 

with the "pumpers' exception.". To the extent the quoted 

statement can be construed as suggesting that no preshift 

examination is required beyond where pumpers are scheduled to 

work or travel when pumpers are working during a non-producing 

shift, the statement is incorrect because it is irreconcilable 

both with the plain meaning of the standard and with the rest of 

the preamble. Such a questionable and safety-defeating 

construction is insufficient to overcome the plain meaning of 

the standard. See ExxonMobil Gas Marketing Co. v. FERC, 

297 F.3d 1071, 1088 (D.C. Cir. 2002) (" [S]nippets of legislative 

history do not a law make. , [Meaning is] derived from statutory 

provisions, not from loosely worded fragments extracted from 

congressional reports and speeches.''') (citations omitted), 

cert. denied, u.s. ,124 S.Ct. 48, 157 L.Ed.2d 249 (2003); 

Independent Bankers Ass'n of America v. Farm Credit 

Administration, 164 F.3d 661, 668 (D.C. Cir. 1999) ("Given the 

clear language of the statute, selected and arguably ambiguous 
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snippets of the legislative history are insufficient to 

undermine that language"). 

In sum, the Commission majority read an explicitly stated 

limitation on an exception out of the exception, andt~ereby 

read the exception in" a way that "swallowed' the rule." United 

States v. Campos, 217 F.3d 707, 720 (9th C±r.), cert. denied, 

531 u.S. 952 (2000). See 26 FMSHRC at 158 (Commissioner Jordan, 

dissenting). The Commission majority's reading should therefore 

be rejected. 

D. In ~ny Event, the Secretary's Reading of the Applicable 
Standards Is Entitled to Acceptance Because It Is 
Reasonable 

If the Court finds that the Secretary's standards do not 

have the plain meaning set forth above -- that is, if it finds 

that the standards are ambiguous -- it should accept the 

Secretary's reading because that reading is permissible. The 

Secretary's reading is consistent with the regulatory language, 

and is "eminently reasonable" (Ohio Valley, 359 F.3d at 536) 

because it protects pumpers from being hurt or killed by 

hazards, such as fires triggered by energized trolley wires, 

that can originate in areas beyond where pumpers are scheduled 

to work or travel but spread to areas where pumpers work and 

travel. 
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CONCLUSION 

For the reasons stated above, the Secretary requests that 

the Court reverse the decision of the Commission finding that 

there was no violation of 30 C.F.R. § 75.360(a) (1) and ,remand 

the case to determine' whether the violation'was "significant and 

substantial" and assess an appropriate civ±l penalty. 
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30 u.s.c. 811(a)(9) 

30 § 811 MINERAL LANDS AND MINING Ch. 22 
, \ 

whether such material or agent is potentially toxic at the concentrations in 
which it is used or found in a mine. "The Secretary of Health arid Human 
Services shall submit such determiniltions with respect to such toxic$ub
stances or harmful physical agents to the Secretary. Thereafter, the Secre
tary of Health and Human Services shall submit to the Secretary all 
pertinent criteria regarding any such substances determined to be toxic or 
any such harmful agents as such criteria are' developed. Within 60 days 
after receiving any criteria in accordance with the preceding sentence 
relating to a toxic material or harmful physical agent which is not ade
quately covered by a mandatory health or safety standard promulgated " 
under this section, the Secretary shall either appoiQt an advisory commiue~ 
to make recommendations with respect to a mandatory health or safety 
standard covering such material or agent in accordance with paragraph (1), 
or publish a proposed rule promulgating such a mandatory health or safety 
standard in accordance with paragraph (2), or shall pUblish his determina-
tion not to do so. " 

(7) Any mandatory health or safety standard promulgated under this 
subsection shall prescribe the use of labels or other appropriate forms of 
warning as are necessary to insure that miners are apprised of all hazards 
to which they are exposed, relevant symptoms and appropriate emergency 
treatment, and proper conditions and precautions of safe use or exposure. 
Where appropriate, such mandatory standard shall also prescribe suitable 
protective equipment and control or technological procedures to be used in 
connection with such hazards and shall provide for monitoring or measur
ing miner exposure at such locations and intervals, and in such manner so 
as to assure the maximum protection of miners. In addition, where 
appropriate, any such mandatory standard shall prescribe the type and 
frequency of medical ex.aminations or other tests which shall be made 
available, by the operator at his cost, to miners exposed to such hazards in 
order to most effectively determine whether the health of such miners is 
adversely affected by such exposure. Where appropriate, the mandatory 
standard shall provide that where a determination is made that a miner 
may suffer material impairment of health or functional capacity by reason 
of exposure to the hazard covered by such mandatory standard, that miner 
shall be removed from such exposure and reassigned. Any miner transfer
red as a result of such exposure shall continue to receive compensation for 
such work at no less than the regular rate of pay for miners in" the 
classification such miner held immediately prior to his transfer. In the 
event of the transfer of a miner pursuant to the preceding sentence, 
increases in wages of the transferred miner shall be based upon the new 
work classification. In the event such medical examinations are in the 
nature of research, as determined by the Secretary of Health and Human 
Services, such examinations may be furnished at the expense of the Secre
tary of Health and Human Services. The results of examinations or tests 
made pursuant to the preceding sentence shall be furnished only to the 
Secretary or the Secretary of Health and Human Services, and, at the 
request of the miner, to "his designated physician. 

(8) "The Secretary shall, to the extent practicable, promulgate separate 
mandatory health or safety standards applicable to mine construction 
activity on the surface. 

(9) No mandatory health or safety standard promulgated under this 
subchapter shall reduce the protection afforded miners by an existing 
mandatory health or safety standard. 
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30 § 813 MINERAL LANDS AND MINING . Ch. 22 
Note 17 
to accompany federal mine inspector. Monte· . deemed appropriate under circumstances. 
rey Coal Co. v. Federal Mine Safety and Health CF&I Steel Corp. v. Morton, C.A.I0, 1975, 516· 
Review, C.A.7,1984, 743 F.2d 589. F.2d 868. . 

Mine safety official's memorandum, which 
was wriuen after stan of coal miner strike and 
which called for spot inspections on week' be· 
fore and week after strike ended did not modi· 
fy provisions of section 813 of this title requir. 
ing regular inspections of mines and did not 
preclude issuance of citations. for violations of 
safety standards' f<;lund during such regular' 
inspection. Sewell Coal Co. v. Federal Mine 
Safety & Health Review Com'n, C.A.4, 1982, 
686 F.2d 1066. 

18. Safety orders 
Under this section providing that in the 

event of an accident occurring in a coal mine, 
representative of Secretary of the Interior may 
issue appropriate. orders to insure safety of 
any person in mine, mine may be closed upon 
the occurrence of an accident if such is 

§ 814. Citations and orders 

19. Accident reports 
, To extent that civil penaltie~ imposed ad· 
ministratively were based on grand jury pro
ceedings, plaintiff industry and its fOl'eman 
had no opponunity to contest basis of admin· 
istrative citation, which exposed them to sub
stantial.civil penalties with prospect of funher 
findings of unwarranted failure to comply. 
with safety and health standards which might 
result in termination of operations on premis
es, and there was prospect of irreparable 
harm, for purposes of injunctive relief, and 
same was. true of prospect of defendants' pub
lication of accident repon based on informa· 
tion. from grand jury's secret proceedings. 
Kocher Coal Co. v. Marshall, D.C.Pa.1980, 497 
F.Supp. 73~ 

(a) Issuance and form of citations; prompt Issuance 

If, upon inspection or investigation, the Secretary or his authorized 
representative believes ihat an operator of a coal or other mine subject to 
this chapter has violated this chapter, or any mandatory health or safety 
standard, rule, order, or regulation promulgated pursuant to this chapter, 
he shall, with reasonable promptness, issue a citation to the operator. 
Each citation 'shall be in writing and shall describe with ,particularity the 
nature of the violation, including a reference to the provision of the 
chapter, standard, rule, regulation, or order alleged to have been violated. 
In addition, the citation shall fix a reasonable time for the abatement of the 
viola,tion. The requirement for the issuance of adtation with reasonable 
promptness shall not be a jurisdictional prerequisite to the enforcement of 
any provision of this chapter. 

(b) Follow-up Inspections; findings 

If, upon any follow-up inspection of a coal or other mine, an authorized 
representative of the Secretary finds (1) that a violation described in a 
citation issued pursuant to, subsection (a) of this section has not been 
totally abated within the period of time as originally fixed therein or as 
subsequently extended, and (2) that the period of time for the abatement 
should not be further extended, he shall determine the extent of the area 
affected by the violation and shall promptly issue an order requiring the 
operator of such mine or his agent to immediately cause all persons, except 
those persons referred to in subsection (c) of this section, to be withdrawn 
from, and to be prohibited from entering, such area until an authorized 
representative of the Secretary determines that such violation has been 
abated. 

(e) Exempt persons 

The following persons shall not be .required to be withdrawn from, or 
prohibited from entering, any area of the coal or other mine subject to an 
order issued under this section: 
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Ch. 22 MINE SAFETY AND HEALTH 30 §814 
, \ 

(1) any person whose presence in such area is necessary, in the· 
judgment of the operator or an authorized representative of the Secre~ 
tary, to eliminate the condition described in the order; . 

(2) any public official whose offil;:ial duties require him to enter such· 
area; 

(3) any representative of the' miners in such mine who is, in the 
judgment of the operator or an authorized representative of the Secre
tary, qualified to make such mine examinations or who is accompanied 
by such a person and whose presence in such area is necessary for the 
investigation of the conditions described in the order; and 

(4) any consultant to any of the. foregoing. 

Id) Findings 0' violations; withdrawal order 

(1) If, upon any inspection of a coal or other mine, an authorized 
representative of the Secretary finds that there has been a violation of any 
mandatory health or safety standard, and if he also finds that, while the 
conditions created by such violation do not cause· imminent danger, such 
violation is of such nature as could significantly and substantially contrib
ute to the cause and effect of a coal or other mine safety or health hazard, 
and if he finds such violation to be caused by an unwarrantable failure of 
such operator to comply with such mandatory health or safety standards, 
he shall include such fi~ding in any citation given to the operator under 
this chapter. If, during the same inspection or any subsequent inspection 
of such mine within 90 days after the issuance of such citation, an 
authorized representative of the· Secretary finds another violation of any 
mandatory health or safety standard and finds such violation to be also 
caused by an unwarrantable failure of such operator to so comply, he shall 
forthwith issue an order requiring the operator to cause all persons in the 
area affected by such violation, except those persons referred to in subsec
tion (c) of this section to be withdrawn from, and to be prohibited from 
entering, such area until an authorized representative of the Secretary. 
determines that such violation has been abated. 

(2) If a withdrawal order with respect to any area in a coal or other mine 
i has been issued pursuant to paragraph (1), a withdrawal order shall 
i promptly be issued by an authorized representative. of the Secretary who 
, finds upon any subsequent inspection the existence in such mine of viola
i tions similar to those that resulted in the issuance of the withdrawal order 
, under paragraph (l) until such time as an inspection of such mine discloses 
. no similar violations. Following an inspection of such mine which dis
closes no similar violations, the provisions of paragraph (1) shall again be 
applicable to that mine. . 

Ie) PoHern 0' violations; abatement; termination 0' paHern 

(1) If an operator has a pattern of violations of mandatory health or 
safety standards in the coal or other mine which are of such nature as' 
could have significantly and substantially contributed to the cause and 
effect of coal or· other mine health or safety hazards, he shall be given 
written notice that such pattern exists. If, upon any inspection within 90 
days after the issuance of such notice, an authorized representative of the 
Secretary finds any violation of a mandatory health or safety standard 
which could significantly and substantially contribute to the cause and 
effect of a coal or other mine safety or health hazard, the authorized 
representative shall issue an order requiring the operator to cause all 
persons in the area affected by such violation, except those persons re-
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§75.1 

75.1716-4 Issuance of Permits. 
75.1717 ExemptioDS. 
75.171SDriDking water. 
75.1718-1 Drinking water; quality. 
75.1719 lllumination; purpose and scope of 

§§75.1719 through 75.1719-4; time for com
pliance. 

75.1719-1 lllumination in working places. 
75.1719-2 Lighttng fixtures; requirements. 
75.1719-3 Methods of' measurement; light 

measuring instruments. 
75.1719-4 Mining machines,cap lamps; re-

quirements. . 
75.1720 Protec.tive clothing; requirements. 
75.1700-1 Distinctively colored hard hats, or 

hard caps; identification for newly em
ployed, inexperienced miners. 

75.1721 Opening of new underground ·coal 
miDes, or reopening and reactivating of 
abandoned or deactivated coal miDes; no
tification by the operator; requirements. 

75.1722· Mechanical equipment guards. 
75.1723 Stationary grinding machines; pro-

tective devices. . 
75.1724 Hand-held power tools; safety de

vices. 
75.1725 Machinery and equipment; operation 

and maintenance. 
75.1726 Performing work from a raised posi-

tion; safeguards. . 
75.1727 Drive belts. 
75.1728 Power-driven pulleys. 
75.1729 Welding operations. 
75.1730 CompreBSed air; general; compreesed 

air systems. 

Subpart S [Reserved] 

Subpart T-Dlesel-Powered Equipment 

75.1900 DefinitioDS. 
75.1901 Diesel fuel requirements. 
75.1902 Underground diesel fuel storage

general requirements. 
75.1903 Undergroun!1 diesel fuel storage fa

cilities and areas; construction and safe
ty precautions. 

75.1904 Underground diesel fuel tanks and 
safety cans. 

75.1905 Dispensing of diesel fuel. 
75.1905-1 Diesel fuel piping systems. 
75.1906 Transport of diesel fuel. 
75.1907 Diesel-powered equipment intended 

for use in underground coal mines. 
75.1908 Nonpermieslble diesel-powered 

equipment; categories. 
75.1909 NonpermiBSible diesel-powered 

equipment; design and performance re
quirements. 

75.1910 NonpermiBSlble. diesel-powered 
equipment; electrical system design and 
performance requirements. 

75.1911 Fire suppreBSion systemS for diesel
powered equipment and diesel fuel trans
portation units. 

30 CFR Ch. I (7-1-03 Edition) 

75.1912 Fire suppreBSion systems for perma
nent underground diesel fuel storage· fa
cilities. 

75.1913 Starting aids. 
75.1914 Maintenance of diesel-powered 

equipment. 
75.1915 Training and qualification of persons 

working on diesel-powered equipment. 
75.1916 Operation of diesel-powered equip

ment. 

AUTHORITY: 30 U.S;C. Sl1. 

SOURCE:·35 FR 17890, Nov. 20, 1970, unleBS 
otherwise noted. . ' 

EDITORIAL NOTE: The prOvisions of this 
part marked [Statutory Provision] appear in 
Title m of the Federal Coal Mine Health and 
Safety Act of 1969. . 

Subpart A-General 

§ '15.1 ~ope. 

This part 75 sets forth safety· stand-
ards compliance with which is manda

. tory in each underground coal mine 
subject to the Federal Mine Safety and 
Health Act of 1977. Some standards also 
are applicable to ·surface operations. 
Regulations and criteria supple
. menta,ry to theBe standards also are set 
forth in this part. 
[35 FR 17890, Nov. 20, 1970, as amended at 43 
FR 12319, Mar. 24, 1975] 

§ 75.2 Definitions. 
The following "definitions apply in 

this paJt,. 
Act. The Federal Mine .Safety and 

Health Act of 1977.· 
Active workings. Any place in a coal 

mine .where miners are normally re-. 
quired to work or travel. 

Adequate interrupting capacity. The 
ability of an electrical protective de
vice, based upon its required and in
tended application, to safely interrupt 
values of current in excess of its trip 
setting or melting point. 

Anthracite. Coals with a volatile ratio 
equal to 0.12 or less. The volatile ratio 
is the volatile matter content divided 
by the volatile matter plus the fixed 
carbon. 

Approval documentation. Formal pa
pers issued by the Mine Safety and 
Health Administration which describe 
and illustrate the complete· assembly 
of electrical machinery or accessories 
which have met the applicable require
ments of 30 CFR part 18. 
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Certified or registered. As applied to 
any person, a person certified or reg
istered by the State in which the coal 
mine is located to perform duties pre
scribed by this part 75, except that in a 
State where no program of certifi
cation or registration is provided or 
where the program does not meet at 
least minimum Federal standards es
tablished by the Secretary, such cer
tification or registration shall be by 
the Secretary. 

Circuit-interrupting device. A device 
. designed to open and close a circuit by 
nonautomatic means and to open the 
circuit automatically at a predeter
mined overcurrent value without dam
age to the device when operated within 
its rating. 

Coal mine. Includes areas of adjoining 
mines connected underground .. 

Filter Self-Rescuer (FSR). A type of gas 
mask approved by MSHA and NIOSB 
uilder 42 CFR part 84 for escape only 
from underground mines and. which 
provides at least 1.hour of protection 
against carbon monoxide. 

Ground fault or grounded phase. An 
unintentional connection between an 
electric circuit and the grounding sys
tem. 

Low voltage. Up to and including 660 
volts, medium voltage means voltages 
from 661 to 1,000 volts; and high voltage 
means more than 1,000 volts. 
Motor~starter enclosure. An enclosure 

containing motor starting circuits and 
equipment. 

Nominal voltage. The phase-to-phase 
or line-to-l1ne root-mean-square value 
assigned to a circuit or system for des
ignation of its voltage class, such as 
480 or 4,160 volts. Actual voltage at 
which the circuit or system operates 
may vary from the nominal voltage 
within a range that permits satisfac~ 
tory operation of equipment. 

Permissible. (1) As applied to electric 
face equipment, all electrically oper
ated equipment taken into or used inby 
the last open crosscut of an entry or a 
room of any coal mine the electrical 
parts of which, including, but not lim
ited to, associated electrical equip
ment, components, and accessories, are 
designed, constructed, and installed, in 
accordance with the specifications of 
the Secretary, to assure that such 
equipment w1ll not cause a mine explo-

, \ §75.2 

sion or mine fire, and the other fea
tures of which are designed and· con.,. 
structed, in accordance with the speci
fications of the Secretary, to prevent, 
to the greatest extent po~ible, other 
accidents in the use of such equipment. 
The regulations·of the Secretary or the 
Director of the Bureau of Mines in ef
fect on March 30, 1970, relating to the 
requirements for investigation, testing, 
approval, certification, and acceptance 
of such equipment as permissible shall 
continue in effect until modified or su
perseded by the Secretary, except that 

. the Secretary shall provide procedures, 
including, where feasible, testing, ap-, 
proval, certification, and acceptance in 
the field by an authorized representa
tive of the Secretary, to fac1l1tate com
pliance by an operator with the ·re
quirements of §75.5oo within the peri
ods prescribed in §75.5OO~ 

(2) As applied to equipment other 
than permissible . electric face equip... 
ment: (i) Equipment used in the oper
ation of a coal mine to which an ap-, 
proval plate, label, or other device is 
attached as authorized by the Sec
retary and which meets specificatiOns 
which are prescribed by the Secretary 
for the construction and maintenance 
of such eqUipment and are designed to 
assure that such equipment will not 
cause a mine explosion or a mine fire. 
(i1) The manner of use of eqUipment 
means the manner of use prescribed by 
the Secretary. 

Qualified person. As the context re
quires: 

(1) An individual deemed qualified by 
the Secretary and designated by the 
operator to make tests and examina
tions required by this part 75; and 

(2) An individual deemed, in accord
ance with minimum requirements ·to be 
established by the Secretary, qual1fied 
by training, education, and experience, 
to perform electrical work, to main
tain electrical eqUipment, and to con
duct examinations and tests of all elec
trical equipment. 

Respirable dust. Dust collected with a 
sampling device approved by the Sec
retary and the Secretary of Health and 
Human Services in accordance with 
part 74-Coal Mine Dust Personal Sam
pler Units of this title. Sampling de
vice approvals issued by the Secretary 
of the Interior and Secretary of Health, 
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Education, and Welfare are continued 
in effect. 

Rock dust. Pulverized limestone, do
lomite, gypsum, anhydrite, shale, 
adobe, or other inert material, pref
erably light colored, 100 percent of 
which will pass through a sieve having 
20 meshes per' linear inch and 70 per
cent or more of· which will pass 
through a sieve having 200 meshes per 
linear inch; the particles of which when 
wetted and dried will not· cohere to, 
fonn a cake which will not be dispersed 
into separate particles by a light blast 
of air; and which does not contain more 
than 5 percent combustible matter or 
mor.e than a total of 4 percent free and 
combined silica (Si(h); or, where the 
Secretary finds that such silica con
centrations are not available, which 
does not contain more than 5 percent 
of free and combined silica. 

SecretaT1/. The Secretary of Labor or 
the Secretary~sdelegate. 

Self,;Contained Self-Rescuer (SCSR). A 
type of closed-circuit~ self-contained 
breathing apparatus : approve.d by 
MSHA and NIOSH under 42 CFR part 84 
for escape only from underground 
mines. 

Short circuit. An abnormal connection 
of relatively low impedance, whether 
made accidentally or intentionally, be
tween two pOintscof different potential. 

Working face. Any place in a coal 
mine in which work of extracting coal 
from its natural deposit in the earth is 
performed during the mining cycle. . 

Working place. The area of a coal 
mine inby the last open crosscut. 

Working section. All areas of the coal 
mine from the loading point of the sec
tion to and including the working 
faces. 
[57 FR 20913, May 15, 1992, as amended at 60 
FR 30401, June 8, 1995; fn FR 11001, Mar. 11, 
2002] 

Subpart 8-Qualified and Certified 
Persons 

§ 75.100 Certified person. 
(a) The provisions of Subpart D

Ventilation of this part 75 require that 
certain examinations and tests be 
made by a certified person. A certified 
person within the meaning of those 
provisions. is a person who has been 
certified as a mine ,foreman (mine man-

30 CFR Ch. I (7-1-03 Edition) 

ager), an assistant niine foreman (sec
tion foreman), or a preshift examiner 
(mine exaniiner). A person who has 
been so certified is, also a qualified per
son within the meaning of those provi
sions of subpart D of this part which 
require ~at certain tests be made' by a 
qualified person and within the mean
ing of § 75.1106. . 

(b) A person who is certified as a 
mine foreman, an assistant mine fore
man, or a preshift examiner by the 
State in which the coal mine is located 
is, to the extent of the State's certifi
cation, a certified person within the 
meaning of the provisions of subpart D 
of this part and § 75.1106 referred to in 
paragraph (a) of this section. 

(c)(l) The Secretary may certify per
sons iilthe categories of mine foreman, 
assistant mine foreman, and preshift·, 
examiner whenever the State in which 
persons are presently employed in 
these categories does not' provide for 
such certification. A person's initial 
certification by MSHA is valid for as 
long as the person continues to satiSfy 
the requirements necessary to obtain 
the certification and is employed at 
the same coal mine or by the same 
independent contractor. The mine op
erator or independent contractor shall 
make an application which satisfac
torily shows tbat~a,ch such person has 
had at leas~ 2 yearS underground expe
rience. in a. coal mine, and has held the 
position of mine foreman, assistant 
mine foreman, or preshift examiner for 
a period of 6 months immediately pre
ceding the-filing of the application, and 
is qualified to test for methane and for 
oxygen deficiency. Applications for 
Secretarial certification should be sub
mitted in writing to the Health and 
Safety Activity, Mine Safety and 
Health Administration, Certification 
and Qualification Center, P.O. Box 
25367, Denver Federal Center, Denver, 
Colorado 80225. 

(2) A person certified by the, Sec
retary under this paragraph will be -a 
certified person, within the meaning of 
the provisions for subpart D of this 
part and § 75.1106 referred to in para
graph (a) of this section, as long as 
that person continues to satisfy the re
quirements for qualification or certifi
cation and is employed at the same 
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(i) Retention period. Records shaIi be ingshift and the '~ntries in which .these 
retained for at least 1 year at a surface belt conveyors are located. 
location at the mine and made avail- (3) Working sections and areas where 
able for inspection by authorized rep-· . mechanized mining equipment Is being 
resentatives of the Secretary and rep- installed. or removed, if !Lllyone is 
resentatives of miners. SCheduled to work o~ the section or in 

§ '75.352 Return air courses. 
Entries used as return air courses 

shall be separated from belt haulage 
entries by permanent ventilation con
trols. 

§ '75.360 Preshift examination at fixed 
intervals. 

(a)(1) Except as provided in para
graph (a)(2) of this section, a certified 
person designated by the operator must 
make a preshift examination within 3 
hours preceding the beginning of any 8-
hour interval during which any person 
is scheduled to work or travel under
ground. No person other than certified 
examiners may enter or remain in any 
underground area unless a preshift ex
amination has been completed for the 
established 8-hour interval. The oper
ator must establish 8-hourintervals of 
time subject to the required pre shift 
examinations. 

(2) Preshift examinations of areas 
where pumpers are scheduled to work 
or travel shall not be required prior to 
the pumper entering the areas if the 
pumper is. a certified person and the 
pumper conducts an examination for 
hazardous conditions, tests for meth
ane and oxygen deficiency and deter
mines if the air is moving in its proper 
direction in the area where the pumper 
works or travels. The examination of 
the area must be completed before the 
pumper performs any other work. A 
record of all hazardous conditions 
found by the pumper shall be made and 
retained in accordance with §75.363. 

(b) The person conducting the 
preshift examination shall.examine for 
hazardous conditions, test for methane 
and oxygen deficiency, and determine 
if the air is moving in its proper direc
tion at the following locations: 

(1) Roadways, travelways and track 
haulageways where persons are sched
uled, prior to the beginning of the 
preshift examination, to work or travel 
during the oncoming shift. 

(2) Belt conveyors that will be used 
to transport persons during the oncom-

the area during the oncomil:).g shift.····· 
The scope of the examination shall in
clude the working places, approaches 
to worked-out areas and ventilation 
.controls on these sections and in these 
areas, and the examination shall in-· 
elude tests of the roof, face and rib con
ditions on these sections and in these 
areas. 

(4) Approaches to worked-out areas 
along intake air courses and at the en
tries used to carry air into worked-out 
areas if the intake air passing the ap
proaches is used to ventilate working 
sections where anyone is scheduled to 
work during the oncoming shift. The 
examination of the approaches to the 
worked-out areas shall be made in the 
intake air course immediately inby 
and outby each entry used to carry air 
i:oto the worked-out area. An examina
tion of the entries used to carry air 
into the worked-out areas shall be con
ducted at a point immediately inby the 
intersection of each entry with the in
take air course. 

(5) Seals along intake air courses 
where intake air passes by a seal to 
ventilate working·sections where any- . 
one is scheduled to work during the on
coming·shift. 

(6)(1) Entries and rooms developed 
after November 15, 1992, .and developed 
more than 2 crosscuts off an intake air 
course without permanent ventilation· 
controls where intake air pasSes 
through or by these entries or rooms to 
reach a working section where anyone 
is scheduled to work dUring the oncom
ing shift; and, 

(11) Entries and rooms developed 
after November 15, 1992, arid driven 
more than 20 feet off an intake air 
course without a crosscut and without 
permanent ventilation controls where 
intake air passes through or by these 
entries or rooms to reach a working 
section where anyone is scheduled to 
work during the oncoming shift. 

(7) Areas where trolley wires or trol
ley feeder wires are to be or will re
main energized· during the. oncoming 
shift. 
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(8) High spots along intake air 
courses where methane is likely to ac
cumulate, if equipment will be oper
ated in the area during the shift. 

. (9) Underground electrical' installa
tions referred to' in § 75.340(a), except 
those pumps listed 'in § 75.340 (b)(2) 
through (b)(6), and areas where com
pressors subject to § 75.344 are installed 
if the electrical installation or com
pressor is or will be energized during 
the shift. 

(Ii» Other areas where work or travel 
. during the oncoming shift is scheduled 
prior to the beginning of. the preshift 
examination. 

{c) The perSon conducting the 
preshift examination .shall determine 
the volume of air entering each of the 
following areas if anyone is scheduled 
to work·in the areas during the oncom-
1ngsh1ft:, 

(1) In the .. lastopen·crosscut ·of each 
set of entries or rooms on -each working 
section~- :and areas where mechanized 
mining equipment"is being installed or 
removed. The last ~pen crosscut is. the 
crosscut: in' the line. of pillars con- . 
taining the.permanentstoppings that 
separate the intake.air courses and the 
return air courses. 

(2) On each longwall or .shortwall in 
the intake entry orentnes at the' in
take end of the longwall orshortwall 
face immediately outby the face and 
the velocity of air at each end of the 
face at the locations specified in the 
approved ventilation plan. 
. (3) At the intake end of any pillar 

line-
(i) If a single split of air is used, in 

the intake entry furthest from the re
turn ·air course, immediately outby the 
first open crosscut outby the line of 
pillars being mined; or 

(ii) If a split system is used, in the in
take entries of each split immediately 
inby the split point. 

(d) The district manager may require 
the certified person to examine other 
areas of the mine or examine for other 
hazards during the preshift examina
tion. 

(e) Certification. At each working 
place examined, the person doing the 
preshift examination shall certify by 
initials, date, and the time, that the 
examination was made. In areasre
quired to be examined outby a working 

§75.361 

sec.tion,the certified person. shall cer
tify by initials, date, and the time at 
enough locations to show that the en
tire area has been examined . 

(f) Record-keeping. A record of the re
sults of each preshift examination, in.:. 
cluding a' record of hazardous .condi
tions and .their locations found by the 
examiner during each examination and 
of the results and locations of air. and 
meth~emeasuremen1ls, sl1a.l1 be made 
on the surface before any persons, 
other than certified persons ,conducting 
exaIilinations required by this subpart, 
enter any underground area .of the 
mine. The results . of . methane tests 
shall be recorded~ ,the pe,rcentage of 
methane measured by the examiner. 
The record· shall be made by the cer
tified person who made theexamina
tion or by a person designated by the 
operator. If the record is made by 
someone other than! t.he· examiner, : the 
eX'aminer shall-verify the record by ini;' 
tiais and:.date by or at the end of the 
shift for .whiCh the examination was 
made. A record shall also be made by a 
certified person· 'of the. action 'taken 'to 
correct hazardous COliditions found 
during the preshift examination. ··All 
preshift and corrective· action records 
shall be countersigned ·by the mine 
foreman. ·.or equivalent mine official by 
the end. of the. mine foreman's or equiv
alent mine official's next regularly 
scheduled· working shift. The records 
required by this section shall be made 
in a secure ·book -that-is not susceptible 
to alterati()n or electronically in a 
computer;aystem sO,as·to be secure and 
not susceptible to alteration. 

(g) Retention period. Records shall be 
retained at a surface location at the 
mine for at least· 1 year· and shall be 
made available for inspection by au
thorized representatives of the Sec
retary and the representative of 'min
ers. 
[61 FR 9829, Mar. 11, 1996. as amended at 61 
FR 55527, Oct. 25, 1996;62 FR 35085, June 50, 
1997; 64 FR 451'10, Aug. 19, 1999] 

§ 75.361 Supplemental examination. 
(a) Except for ·certified persons con

ducting examinations required by this 
subpart, within 3 hours before anyone 
enters an area in which a pre shift ex
amination has not been made for that 
shift, a certified person shall examine 
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the area for hazardous conditions, de-. 
termine whether the air is traveling in 
its proper direction and at its norma:! 
volume, and test for methane and oxy
gen deficiency. 

(b) Certification. At each working 
place examined, the person making the 
supplemental examination shall certify 
by'initials, date, and the time, that the 
examination was made .. In areas re
quired to be examined outby a working 
section, the certified person shall cer
tify by initials, date, and the time at 
enough locations to show that the en
tire area has been examined. 

§ 75.362 On-shift examination. 

(a) (1) At least once during each shift, 
or more ofien if necessary for safety, a 
certified person designated by the oper-

, ator shall conduct an on-shift examina
tion of each section where anyone is 
assigned to work during the sllift and . 
any area where mechanized mining 

,equipment is· being installed. or re
moved during the shift. The certified 
person shall check for hazardous condi
tions, test for methane and oxygen de
ficiency, and· determine if the alr is 
moving in its proper direction. 

,(2) A person designated by the oper
ator shall conduct' ·an examination to 
assure compliance with the respirable 
dust control parameters specified in 
the mine ventilation plan. In those in
stances when a ,shift change is accom
plished without an interruption in pro
duction on.a section, the examination 
shall be made anytime within 1 hour of 
the shift change. In those instances 
when there is an interruption in pro
duction during the shift change, the ex
amination shall be made before produc-
tion begins on a section. Deficiencies 
in dust controls shall be corrected be
fore production begins or resumes. The 
examination shall include air quan
tities and velocities, water pressures 
and flow rates, excessive leakage in the 
water delivery system, water spray 
numbers and orientations, section ven
tilation and control device placem'ent, 
and any other dust suppression meas
ures required by the ventilation plan. 
Measurements of the air velocity and 
quantity, water pressure and flow rates 
are 'not required if continuous moni
toring of these controls is used and in-

30 CFR Ch. I (7-1-03 Edition) 

dicates that the dust, controls are func
tioning properly. 

(b) During each shift that coal is pro
duced, a certified person shall examine 
for hazardous conditions along' each 
belt conveyor haulageway where a belt 
conveyor is operated. Thi'S examination 
may be conducted at the same time as 
the preshlft examination of belt con
veyors"and belt conveyor haulageways, 
if the examination is conducted within 
3 hours before the oncoming shift. 

(c) Persons conducting the on-shift 
examination shall determine at the fol

, lowing locations: 
(1) The volume of air in the last open 

crosscut of each set of entries or rooms 
on each section and . areas where 
mechanized mining equipment is being 
installed or removed. The last open 
crosscut is the crosscut in the line of 
pillars containing the perDia.nent 
stoppings that separate the intake air 
courses and ·the return air courses. 

(2) The volume of air on a longwall or 
shortwall, including areas . where 
longwall or shortwall equipment is 
being installed or removed, in the in
take entry or entries at the intake end 
of the longwall or shortwalL 

(3) The velocity of air at each end of 
the longwall or shortwall face at the 
locations specified in the approved ven
tilation plan. 

(4) The volume 'of air at the intake 
end of any pillar line-

(1) Where a single split of air is used 
in the intake entry furthest from the 
return air COurse immediately outby 
the first open crosscut outby the line 
of pillars being mined~ or 

(11) Where a split system is used in 
the intake e:ptries of each split imme
diately inby the split point. 

(d) (1) A qualified person shall make 
tests for met:jlane-

(i) At the start of each shift at each 
working plaoe before electrically oper
ated equipment is energized; and 

(ii) Immediately before equipment is 
energized, taken into, or operated in a 
working place; and 

(iii) At 20-minute intervals, or more 
often if requdred in the approved ven
tilation plan at specific locations, dur
ing the operation of equipment in the 
working place. 

(2) These methane tests shall be 
made at the face from under permanent 
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roof support, using extendable probes 
or other acceptable means. When 
longwall or shortwall mining systems 
are used, these methane tests shall be 
made at the shearer, the plow, or the 
cutting head. When mining has been 
stopped for more 'than.. 20 minutes, 
methane tests shall be conducted prior 
to the start up of equipment. . 

(e) If auxiliary fans and tilbing are 
used. they shall be inspected fre-
quen·tly. . 

(f) During each shift that coal is pro-
.. ducedand at intervals not exceeding 4 
hours, tests for methane shall be made . 
by a certified person or by an atmos
pheric monitoring system (AMS) in 
each return split of air from each 
working section between the last work
irig place, or longwall or shortwall face, 
ventilated by that split of air and the 
junction of the return air split with an
other air split, seal, or worked-out 
area. If auxiliary fans and tubing are 
used, the tests shall be made at a loca
tion outby the auxiliary fan discharge. 

(g) Certification. (1) The person con
ducting the on-shift examination in 
belt haulage entries shall certify by 
initials, date, and time that the exam
ination was made. The certified person 
shall certify by initials, date, and the 
t,ime at enough locations to show that 
the entire area has been examined. 

(2) The certified person directing the 
on-shift examination to assure compli
ance with the respirable dust control 
parameters speCified in the mine ven
tilation plan shall certify by initials; 
date, and time that the examination 
was made. 
[61 FR 9829, Mar. 11, 1996; 61 FR 26442, May 28, 
1996] 

§ 75.363 Hazardous conditions; posting, 
correcting and recording. 

(a) Any hazardous condition found by 
the mine foreman· or equivalent mine 
official, assistant mine foreman or 
equivalent mine official, or other cer
tified persons designated by the oper
ator for the purposes of conducting ex
aminations under this subpart D, shall 
be posted with a conspicuous danger 
sign where anyone entering the areas 
would pass. A hazardous condition 
shall be corrected immediately or the 
area shall remain posted until the haz
ardous condition is corrected. If the 

§75.364 

condition creates an imminent danger, 
everyone except those persons referred 
to in section 104(c) of. t.he Act shall be 
withdrawn fl'om the area affected to a 
safe area until the hazardous condition 
is corrected. Only persons designated 
by the operator to correct or evaluate 
the condition may enter the posted 
area. 

(b) A record shall be made of any haz
ardous condition fo.u.nd. This record 
shall be kept in a book maintained for 
this purpose on the surface at the 
mine. The record shall.be made by the 
completion of the shift on which the 
hazardous condition is found and shall 
include the nature and location of the 
hazardous condition and the corrective 
action taken. ThiS record shall not be 
required for shifts when no hazardous 
conditions are found or for hazardous 
conditions found during the preshift or 
weekly examinations inasmuch as 
these examinations have separate rec-
ordkeepingrequirements. . 

(c) The record shall be made by the 
certified person who conducted the ex
amination or a person designated by 
the operator. If made by a person other 
than the. certified person, the certified 
person shall verify the record by ini
tials and date by or at the end of the 
shift for which the examination was 
made. Records shall be countersigned 
by the mine foreman or equivalent 
mine official by the end of the mine 
foreman's or equivalent mine official's 
next regularly scheduled working shift. 
The record shall be made in a secure 
book tha:t is ·not susceptible to alter
ation or electronically in a computer 
system so as to be secure and not sus
ceptible to alteration. 

(d) Retention period. Records shall be 
retained at a surface location at the 
mine for at least 1 year and shall be 
made available for inspection by au
thorized representatives of the Sec
retary and the representative of min
ers. 

[61 FR 9829, Mar. 11, 1996; 61 FR 26442, May 28, 
1996] 

§ 75.364 Week1y examination. 

(a) Worked-out areas. (1) At least 
every 7 days, a certified person shall 
examine unsealed worked-out areas 
where no pillars have been recovered 
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by traveling to the area of deepest pen
etration; measuring methane andoxy
gen concentrations 'and air quantities 
and making tests to determine if the 
air is moving in the proper direction in 
the area. The locations of measure
ment points where tests and measure
ments will be performed shall be in
cluded in the mine ventilation plan and 
shall be adequate in number and loca
tion to assure ventilation and air qual
ity in the area.. Air quantity measure
ments shall also be made where the air 
enters and· leaves the worked-out area. 
An alternative method of evaluating 
the ventilation .of the area may be ap
proved in the ventilation plan. 

(2) At least every. 7 days, a certified 
person shall evaluate the effectiveness 
of bleeder systems required by' § 75.334 
as follows: 

(i) Measurements of methane and. ox
ygen concentrations and air quantity 
and a· test to determine if the air is 
moving in its proper direction shall be 
made where air enters the worked-out 
area. 

(H) Measurements of methane and 
oxygen concentrations and air quan
tity and a test to determine if the. air 
is moving in the proper direc~ion shall 
be made immediately before the air en
ters a return spli t of air. 

(iii) At least one entry of each set of 
bleeder entries used as part of a bleeder 
system under § 75.334 shall be traveled 
in its entirety. Measurements of meth
ane and oxygen concentrations and air 
quantities and a test to determine if 
the air is moving in the proper. direc
tion shall be made at the measurement 
point locations specified in the mine 
ventilation plan to determine the effec
tiveness of the bleeder system. 

(iv) In . lieu of the requirements of 
paragraphs (a)(2)(1) and (iii) of this sec
tion, an alternative method of evalua
tion may be specified in the ventilation 
plan provided the alternative method 
results in proper evaluation of the ef
fectiveness of the bleeder system. 

(b) Hazardous conditions. At least 
every 7 days, an examination for haz
ardous conditions at the following lo
cations shall be made by a certified 
person designated by the operator: 

(1) In at least one entry of each in
take air course, in its entirety, so that 
the entire air course is traveled. 

30 CFR Ch; I (7-1-03.EdHlon) 
, \ 

(2) In at least one entry of each re
turn air course, in its entirety, so that 
.the·entire air course is traveled.' 

(3) In each longwall or shortwall 
travelway in its entirety, so ·that the 
entire travelway is tra'Veled. 

(4) At each seal along retUrn' and 
bleeder ait courses and at each seal 
along intake air courses not examined 
under § 75.360(b)(5).' 

(5) In each escapeway so that the en- . 
tire escapeway is traveled. 

(6) On each working section not ex
amined under § 75.360(b)(3) during the 
previous 7 days. 

(7) At each water pump not exa.m.iried 
during a preshift examination' con
.ducted during the preVious 7 days. 

(c) Measurements and tests. At least 
every '1 days, a certified person· shall

(1) Determine the volume of air en
tering the main intakes and in each in
take split; 

(2) Determine the volume of air and 
test for methane in the last open cross
cut in any pair or set of developing en
tries or rooms, in' the return of each 
split of air immediately before it en
ters the main returns, and where the 
air leaves the main returns; and 

(3) Test for methane in the return 
entry nearest each set of seals imme
diately after the air passes the seals. 

(d) Hazardous conditions shall be cor
rected immediately. If the condition 
creates'an imminent danger, everyone 
except those' persons referred to in 
§ 104(c) of the Act shall be withdrawn 
from the area' .affected to a safe area 
until the hazardous condition' is cor-' 
rected .. 

(e) The weekly examination may be 
conducted at the same time as the 
preshift or'on-shift examinations. 

(f) (1) The weekly examination is not· 
required during any 7 day period in 
which no one enters any underground 
area of the mine. 

(2) Except for certified persons re
quired to make examinations, no· one 
shall enter any underground . area of 
the mine if a weekly examination has 
not been completed within the previ()us 
7 days. . 

(g) Certification. Tbe person making 
the weekly examinations shall certify 
by initials, date, and the time that the 
examination was made. Certifications 
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and times shall appear at enough loca
tions to show that the entire area has 
been examined. 

(h) Recordkeeping. At the completion 
of any shift during which a portion of a 
weekly examination is conducted, a 
record of the results of 'each weekly ex
amination, including a record of haz
ardous conditions found during each 
examination and their locations, the 
corrective action taken, and the re
suits and . location of air and methane 
measurements, shall be made. The re
sults of methane tests shall be recorded 
as the percentage of methane measured 
by the examiner. The record shall be 
made by the person making the exam
ination or a person designated by the 
operator. If made by a person other 
than the examiner, the examiner shall 
verify the record by the initials and 
date by or at the end of the shift for 
which the examination was made. The 
record shall be countersigned by the 
mine foreman or equivalent mine. offi
cial by the end of the mine foreman's 
or equivalent mine official's next regu'
larly scheduled working shift. The 
records required bytb,is section shall 
be made in a secure book that is not 
susceptible to alteration or electroni
cally in a computer system so as to be 
secure and not susceptible to alter
ation. 

(i) Retention period. Records shall be 
retained at a surface location at the 
mine for at least 1 year and shall be 
made available for inspection by au
thorized representatives of the Sec
retary and .the representative of min
ers. 

§ 75.370 Mine ventilation plan; submis
sion and approval. . 

(a) (1) The operator shall develop and 
follow a ventilation plan approved by 
the district manager. The plan shall be 
designed to control methane and res
pirable dust and shall be suitable to 
the conditions and mining system at 
the mine. The ventilation plan shall 
consist of two parts, the plan content 
as prescribed in §75.371 and the ventila
tion map with information as pre
scribed in §75.372.0nly that portion of 
the map which contains information 
required under §75.371 will be subject to 
approval by the district manager. 

§75.370 

(2) The proposed ventilation plan and 
any reviSion to the plan shall be sub
mitted in writing to the district man-

. ager. When reviSions to a ventilation· 
plan are proposed, only the revised
pages, maps, or sketches of the plan 
need to be submitted. When required in 
writing by .the district manager, the 
operator shall· submit a fully revised 
plan by consolidating the plan and all 
revisions in an orderly manner and by 
deleting all outdated material. 

(3) (i) The mine operator shall notify 
the representative of miners at least 5 
days prior to submission of a mine ven~ 
tilation plan and any revision to a. 
mine ventilation plan. If requested, the 

. mine operator shall provide a copy to 
the representative of miners at the 
time of· notification. In the event of a 
situation requiring immediate action 
on a plan revision, notification of the 
revision shall be given, and if re
quested, a copy of the revision shall be 
provided, to the representative of min
ers by the operator at the time of sub-
mittal; . 
. (11) A copy of thep:'oposed ventila

tion plan, and a copy of any proposed 
revision, submitted for approval shall 
be made available for inspection by the 
representative of miners; and 

(iii) A copy of the proposed ventila
tion plan, and a copy of any proposed 
revision, submitted for approval shall 
be posted on the mine bulletin board at 
the time of submittal. The proposed 
plan or proposed revision shall remain 
posted until it is approved, withdrawn 
or denied. 

(b) Following receipt of the proposed 
plan or proposed revision, the rep
resentative of miners may submit 
timely comments to the district man
ager, in writing, .for consideration dur
ing the review process. A copy of these 
comments shall also be provided to the 
operator by the district manager upon 
request. 

(c) (1) The district manager will no
tify the operator in writing of the ap
proval or denial of approval of a pro
posed ventilation plan or proposed re
vision. A copy of this notification will 
be sent to the representative of miners 
by the district manager. 

(2) If the district manager denies ap
proval of a proposed plan or revision. 
the deficiencies of the plan or revision 
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I DEPARTMENT OF LABOR 

Mine Safety and Hea,lth Administration 

I 30 CFR Part 75 

RIN1219-AA11 . 

I Safety Standards for Underground 
Coal Mine Ventilation 

. AGENCY: Mine Safety Imd Health 

I 
. Administration, (MSHA) Labor. 
ACTION: Final rule. 

SUMMARY: This final rule revises the 
Mine Safety and Health . 

I Administration's (MSHA's) existing 
safeiy standards for ventilation of 
undt'.rground coal mines. After 

I 
publication of the existing standards, 
the U.S. Court of Appeals in the D.C. 
Circuit stayed the application of one 
standard and MSHA stayed two 
standards. The rule revises these stayed 

I provisions, revises or clarifies other 
provisions in the rule and includes 
some new provisions: The provisions of 
the final rule are expected to decrease 

I the po~nlial for fatalities, particularly 
accidents which can result in multiple 
deaths. and to reduce the risk of injuries 
and illnesses in underground coal 

I mines. For the convenience of the 
reader. MSHA has published the fuB 
text of the ventilation standards for 
underground coal mines in this 

I document. 
EFFECTIVE DATE: The final rule is 
effective June 10. 1996. 
FOR FURTHER INFORMATION CONTACT: 

I Patricia W. Silvey, Director. Office of 
Standards. Regulations and Variances. 
MSHA,phone 703/ 235-]910; fax 703/ 

I 
235-5551. 

SUPPLEMENT ARY INFORMATION: 

1. Background 

I 
The mining of coal underground has 

historically been recognized as one of 
the more hazardous occupations in the 
world. 11 is a universally recogniied 

I 
principle of underground coal mine 
safety that there must be proper 
ventilation of the mine. Indeed, no 
aspect of safety in underground coal 

I 
mining is more fundamental than 
proper ventilation. A basic tenet of 
mining safety states that ventilat ion 
mllst be sufficieni: (1) To dilute. render 

I 
harmlt'ss and carry away the hazardous 
components of mine air, such as 
potentially explosive methane; and (2) 

. to provide necessary levels of oxygen to 

I
, the miners' working environment. 

Ventilation safety programs are 
designed around this philosophy. The 
history of mining is replete with tragic I inCidents where one aspect or another of 

a necessary ventilation safety protection 
was either not in place or not followed, 
with disastrous results. Examples 
include the explosion at the Monogah 
mine in ] 907 in which 362 miners 
perished, the worst mining disaster in 
the history of the United States. Other 
more recent examples include the 
Farmington disaster in ] 968 In which 78 
miners died, the Scotia mine in ] 976 
where 26 died, Grundy No. 17 in 1981 
where 13 died. Wilberg in 1984 where 
27 died, Pyro in 1989 with ]0 deaths 
and Southmountain in 1992 where 8 
miners died. In ]969 and again in 1977, 
Congress recognized the hazards of 
improper ventilation and established a 
role for the government in addressing 
venliJation hazards. MSHA, with the 
cooperation of labor and industry, has 
met with a large measure of success in 
reducing the accidents, injuries and 
fatalities thai have resulted from poor 
ventilation practices. For example, 
explosions and fifes in a 29 year period 
from 1940 to 1968 resulted in the deaths 
of 49] miners. Since the passage of the 
Federal Coal Mine Health and Safety 
Act of] 969, 178 explOSion and fire 
related deaths have occurred. While' 
MSHA recognizes that this number is 
still unacceptable. the significant 
reduction in loss of life cannot be 
ignored, To a great extent, the 
framework for this success has been the 
implementation of effective ventilation 
standards. 

Preventing recurrence of disaster.; like 
those of the past remains the top 
priority ofMSHA. MSHA believes that 
a serious comn'iitment by management, 
labor, and government is necessary to 
develop effective, yet reasonable and 
practical regulations that protect the 
safety and health of our nation's miner.;. 
MSHA anticipatt's that this rulemaking. 
which revisps portions of the 
comprehensive ventilation rule 
published in 1992 (57 FR 20868, May 
] 5. ] 992) and adds new provisions, will 
bring the coal mining industry clOser to 
that objective. 

The comprehensive 1992 ventilation 
rulemaking was closely followed by 
intert'sted industry and labor groups, 
who frequently expressed divergent 
views on approaches to resolving 
ventilation issut'.5. Certain commenters 
exercised their right to challenge the 
rule and the U.S. Court of Appeals for 
the D.C. Circuit Court stayed one 
provision relating to oxygen and carbon 
dioxide in the bleeder entries. MSHA 
held a series of informational meetings 
around the country during which it 
explained the application of the rule. In 
so doing, MSHA listened to many 
questions about the implementation of 
the rule. MSHA was sensitive to the 
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views expressed at Ihese meet ings and 
gave serious consideration to Ihp.se 
issues. Some of these comments became 
thel basis for portions of this rult·making. 
Internal discussions of MSHA's 
experience with the implementation of 
the rule Jed MSHA 10 include still other 
issues in this rulemaking. In fact. MSHA 
stayed the application of two additional 
provisions in response tOpOtenlial 
problems pOinted out by interested 
parties. These stayed provisions relate 
to actions following the stoppage of the 
main mine fan with persons 
underground and to a potential fire 

. hazard from the enclosure of 
compressors in a noncombustible 
structure. MSHA addresses these issues 
in the rulemaklng,.Once MSHA decided 
that it was going to proceed with a 
rulemaking to address these issues. it 
added other provisions to the package to 
allow all parties an opportunity to . 
comment where they expressed the 
view that they had insufficient 
opportunity to comment on the existing 
rule (The comprehensive rule that was 
published in the Federal Register on 
May 15,1992). The rule MSHA . 
proposed also included issues raised by 
part ies in litigation challenging the 
existing rule. MSHA anticipates that the 
final rule should resolve matters 
included in the challenge raised by the 
litigation of the existing rule. Finally, in 
an effort to address confusion that 
seemed to exist with certain provisions 
of the existing ventilation rule 
promulgated in May of ]992. MSHA 
either proposed clarifications to the 
existing rule or discussed the affected 
provisions in the preambles 10 the 
proposed and final rules in an effort to 
clarify them. 

The issues in the rulemaking are 
complex and highly technical. 
Comments to the proposal (published 
on May 19, ]994,59 FR 26536) and 
comments following the public hearings 
(held in September and October ]994, in 
Price. Utah, Logan, West Virginia, and 
Washington, Pennsylvania) were 
extensive. One party alone submilled 
over two thousand pages ofwrillen 
conlrnents and over 275 exhibits. Not 
only were the Safety issues involved 
complex, but in many cases, MSHA's 
task was made more difficult by hearing 
diametrically opposed viewpoints. 

Major ImprovemelJls jn the Final Rule 

The final rule provides a number of 
significant improvements to the existing 
ventilation regulations. For example. the 
final rule provides for the electronic 
storage ofreccirds. A major portion of 
the mining industry has this capability 
at the present lime through computer 
technology at the mine sileo Electronic 



I 
Federal Register I Vol. 61. No. 48 I Monday, March 11, 1.996 I Rules and Regulations 9765 

I:record retention can reduce the cost of 
storage and maintenance of records and 
provide for ease in access and transfer 

I 

of information without reducing the 
protection afforded miners. 
Addirionally. having records 

mining conditions and practices that using belt air to ventilate the working 
impact the plan approval. face on the rulemaking agenda for 

Other safety enhancements from the development of a proposed rule. Thus. 
existing rule include: requiring the use "belt air" is not addressed in this 
·of extendable probes to conduct rulemiiking. . . 
methane tests at deep cuts; requiring on- MSHA has also received comments 
shift examinations on other than coal and recommendations on a number of 
producing shifts:· and accepting a ·other issues that are .outside the scope 
performance test to determine minimum of this rulemaking. For example. much I

. electronically stored can facj]jtate trend 
analysis. allowing for earlier detection 
and correction of potential hazards. 

The fina~.rule also requires pressure 
re<;:orders or an option of the use of a fan' 

I monitoring system on main mine fans at 
all mines. This represents a major step 
toward monitoring the mine fans 
controlling the ventilation at the mines 

dimensions at certain locations in of the extensiveteslimony directed 
es~peways. toward the use of atmospheric 

I and helps assure that the miners have 
uncontaminated air at all times. The 
final rule also provides for methane 
testing at the face during mining 

I operations. This technology is 
E'.specially useful for taking methane 
tE'.sts during extended cut mining 
operations. The methane testing 

I 
evaluates air now to the face to 
determine that methane is sufficiently 
diluted. rendered harmless. and carried 
away so as to reduce or eliminate the 

I 
hazards associated with methane 
Jjberat~ during mining operations. 

Other improvements in the rule 
include revisions to the three stayed 

I 
provisions in the existing rule. Air 
quality levels for oxygen and carbon 
dioxide in bleeders are established to 
protect mine examiners who are 
required to travel to determine if the 

I bleeders are functioning properly. A 
second stayed provision is revised to 
limit the use of transportation 
equipment during the withdrawal of 

I minE'rsafter an unintentional fan 
stoppage. This revision to the existing 
rule reduces the likelihood of an 
ignition from methane that can 

I accumulate during the fan stoppage. 
The third stayed provision is revised to 
anow the option of atter:'ding rather than 
housing compressors in a 

I nOIlC'.ombustible enclosure .. The hazards 
as.."lociated with the operation of 
compressors in underground mines 
were demonstrated at the Wilberg mine 

I disaster. where 27 people lost their lives 
as a rE'.sult of a compressor fire. 

This final rule provides for an alert . 
and alarm device to be located outside 

I 
of noncombustible structures housing 
electrical installations. The alert and 
alarm assures that miners are made 
aware of a problem in time to extinguish 

I 
a fire or safely evacuate an area or the 
mine as necessary for safety. Another 
change to the existing rule involves 
miners or their representatives in the 

I 
mine ventilation plan approval process 
before the plan is submitted for . 
approval. This provides for the 
opportunity for input from those having I first hand knowledge in the particular 

Finally. the final rule clarifies existing . monitoring systems was beyond the 
regulations that were considered vague issues dealt with in this rulemaking. 
by some parties or were misunderstood. Also. recommendations for the use of 
For example. the final rule provides that .' transparent or translucent material for 
certified pumpers can conduct their check curtains exceed the scope of this 
own examination rather than reqUirIng· rulemaking. The final rule, therefore. 
the examinaiion to be conducted during does riot include these 
the preshift segment of the mining recommendations .. 
operation. Commenters to the proposal 

To serve the interests of the mining frequently included a discussion of 
community. MSHA has republished the various accident reports. most writlen 
full text of subpart D of30 CFRpart 75 b~ MS~A.ln addition. tl~ere-were 
as it will read upon promulgation of this dlScussJons of other documents related 
rule.· to specific incidents or mines. such as 

II. DisCUSSion of the Final Rule 

A. General DiscussiolJ 
In developing the final rule. MSHA 

has made every efTort to address the 
conunents received during the 
rulemaking. and to develop practical 
requirements for realsafety problems. 
Both the costs and the benefits of each 
standard were also considered. In 
addition. each standard. as well as 
revisions and deletions. was carefully 
considered against the statutory 
requirement that nothing in the final 
rule shall reduce the protection afTorded 
miners by an existing mandatory health 
or safety standard. Where appropriate. 
MSHA has provided for a phase in 
period to allow mine operators time to 
effectively plan and implement the 
necessary changes. 

MSHA carefully analyzed the 
comments received and responded in 
many instances by revising the 
proposed requirements. For example. 
unlike the proposal. the final rule does 
not require the second level 
countersigning of records: allows the 
use of nonpermissible eqUipment when 
conducting an examination upon restart 
of a fan following unintentional fan 
stoppages. and requires pressure 
recording devices or an option of the 
use ora fan monitoring system to be 
used on all main mine fans. 

Several commenters strongly urged 
MSHA to proceed in this rulemaking on 
the issue of using air coursed through 
the belt entries ("'belt air") to ventilate 
the working face. MSHA has completed 
its consideration of the Report of the 
Secretary's Advisory Committee Report 
on Belt Air and has placed the issue of 
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MSHA Internal Review Reports or 
specific mine plans. In some cases, the 
documents were submitted for inclusion 
in the record. In.other cases, the 
documents were merely referenced .. 

MSHA is independently aware of the 
extensive history of ventilation related 
explosions, and has considered this 
information. Where appropriate. this 
infonnation is discussed in the section
by-section analysis in the prE'.amble of 
this rule. MSHA is aware that accidents 
can result from or be contributed to by 
the violation of one or more of the 
existing standards. In that context, 
MSHA has found that the solution is not 
necessarHy to promulgate another 
standard. (The offender may be as likely 
to ignore 11 as well.) Instead. for 
demonstrated noncompliance with 
existing standards. the solution is often 
found in incrE'.ased emphasis. training. 
or enforcement. rather than in the . 
promulgation of additional rules. . 

Several sections of the final rule deal 
with requirements for sections and arE'.8S 
where mechanized mining equipment is 
being installed or removed. These 
provisions. which were included in the 
existing standard published in May 
] 992. were reproposed without change 
for t he purpose of receiving additional 
comments from all interested parties .. 
One commenler cited the William 
Station mine explosion as evidence of 
the need for these requirements. Other 
commcnters reiterated an earlier 
objection that the standards were 
procedurally flawed. MSHA does not 
agree that these provisions are 
procedulCllly flawed and notes that each 
of these standards was reproposed and 
not simply restated as part of this 
rulemaking. Comments relative to the 
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I technical merits of an individual dates and times, machine-numbered as appropriate to the condltionsand 
standard are addressed in the section- pages are unnecessary. electronic storal'lesystem uSP.d at the 

I 
by-section portion ofth,is preamble. Some record books that are currently mine. Upon reconsideration~ MSHA has 

in use and acceptable under the existing concluded that an additional specific 
Recordkeepjug RequiremenlS jn rhe standards are vulnerable to misuse or requirement would be an unnecessary 
Filial Rule manipulation. For example, under the burden and has not included it in the 

I 
The final rule revises the 

recordkeeping requirements for several 
standards. The standards affected are 
§ 75.3] 0, Installation of main mine fans; 

I 
§ 75.312, Main mine fan examinations 
and records; § 75.342. Methane 
monitorS: § 75.360, Preshlfi 
examination: § 75.362, On-shift 

I. examination: § 75.363. Hazardous 
conditions: posting. correcting and 
recording: § 75.364, Weekly 
examinations: and § 75.370. Mine 

I 
ventilation plan: contents. 

Generally, the final rule requires 
examiners to record the results of 
methane tests as a percenl of methane 

I 
detected: records must be made in a 
book that is secure and not susceptible 
to alteration. or electronically in such a 
manner as to be secure and not 

I 
susceptible to alteration: and records 
must be countersigned by .. he mine 
foreman~by the end of the mine 
foreman's next regularly scheduled 

I 
working shift. These rules are intended 
to assure that examination results are 
maintained and made available, and 
that the appropriate level of mine 
management is made aware of 

I conditions or problems requiring 
anemion. The revisions also help assure 
the integrity of records and enable mine 
management to review the quality of the 

I examinations. MSHA intends the temt 
"secure and not susceptible to 
alteration" when applied to electronic 
storage to mean that the stored record 

I cannot be modified. One example of 
acceptable storage would be a ··write 
once, read many" drive .. 

Numerous comments were received 

I both supporting and opposing the 
proposed recordkeeping requirements. 
MSHA reviewed and fully considered 
each ofthp.se comments. The proposal 

I would have required that records be 
kepI in either stale-approved books or in 
bound books with sequential machine
numbered pages. Commenters argued 

I lhal under the existing rule records may 
be falsified or altered. Commenters also 
stated Ihat accident investigations have 
demonstraled the need for improved 

I records. Other commenters asserted that 
Ihe proposed requirement for bound 
books with sequential machine
numbered pages adds an economic 

I burden for the majority of compliant 
operators and anot her way should be 
found. ··to foil the very few who are 
recalcitranl." Olher commenters stated 

Ilhat since all records currently include 

existing rule, records could be kept in rule. 
a spiral notebook or even. a loose leaf A variety of comments were received 
binder. The final rule addresses this regardi~g the coumersigninl'l of certain 
issue by requiring that records be made records by the mine foreman,and the 
in books that are secure and not time frame perrillUed for oountersigning. 
susceptlble to alteralion. EXamples of The final rule adopts the proposal that 
books that are considered by MSHA to the mine foreman must oounlersil'ln the 
be secure and not suscept ible to record by the end of the mine foreman's 
alteration include, but are not UmJted next regularly scheduled working shift. 
to, record books that are currently The mine foreman is the person most 
approved by state mine safety agencies, responsible for theday-to-day operation 
and permanently bound books. of the mine. It is essential for the health 
Examples of books that would not be and safety of the mJners that the mine 
considered books that are secure and foreman be fully aware of the 
not susceptible to alteration include information contained In examination 
loose leaf binders and spiral note books. reports so as to be able to allocate 

Several commenters advocated the resources to correct safety problelos as 
use of computers for the storage and they develop. Allowing until the end of 
retrieval of records. In support of this the mine foreman's next regularly 
approach, the comrnenters cited scheduled working shift to countersign 
computer records as being highly' the reports assures that the mine 
accurate, requiring less storage space foreman is aware ofthe results ofthe 
and facilitating data retrieval. Other examination In suffident time to Initiate 
commenters expressed ooncem for the corrective actions. In response to 
security of records stored electronically, commenters, the 8nal rule allows a 
and offered examples of breaches of mine omcial eqUiValent to a mJne 
security In record systems at banks and foreman to oounterslgn the reoords. 
national security instalJatlons as Some comrnenters suggested that the 
evidence to support this concern. time for oounterslgning is unnecessarily 

Electronic storage ofinformatlon and long, and that the final rule should 
assessing it through computers is more restore a previous requirement that 
and more a common business practice countersigning be completed 
generally and in the mining industry. ··promptly." The term "promptly" 
Recognizing this trend. the final rule involves a level of ambiguity that is 
permits the use of electronically stored eliminated by specifying the lime for 
records prOVided they are secure and countersigning records. The reoord does 
not susceptible to alteration, are able to not show that the tJme set by the final 
capture the information anI:! signatures rule would expose miners to safety or 
required, and are accessible to the health risks. Also, hazardous conditions 
representative of the miOl,>.rs and the are required to be corrected . 
representatives of the Secretary. Based immediately.' 
on the rulemaking record, MSHA Commenters suggested that the term 
believes that electronic records meeting "mine foreman" be replaced by a 
these criteria are practical and as ··certified person responsible for 
reliable as traditional records. ventilation of the mine or his designee." 

In the preamble to the proposal. Another commenter suggested that the 
MSHA expressed its intent to reqUire a record oould be countersigned by the 
hard copy printout of the information mine foreman or any other mine omcial 
stored electronically to be available responsible for the day-to-day operation 
within I hour of a request. and to of the mine. Commenters stated that 
require backing up of the infonnation some operations no longer use the terms 
within 24 hours. Commenlers objected '·mine foreman", "mine manager," or 
to making the reoords available within ··superintendent." To provide for 
1 hour as being too stringent and alternative management titles. the final 
unnecessarily requiri"~· a person to be rule incorporates the phrase "or 
on duty at all times. ~.}:)HA agrees that eqUivalent mine official." 
the reqUirement would be overly Numerous comments were received 
burdensome and has not included it in regarding the requirement of the 
the final rule. Similarly, MSHA has not proposal for second level countersigning 
included a specific requirement for by the mine superintendent, mine 
backing up the computer data. The final manager, or other mine official to whom 
rule requires that the records be secure. the mine foreman is directly 
This encompasses backing up the data accountable within 2 scheduled 

A-lS 
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I remain within some specified distance. 
Rationale was solicited for any specific 

I 
distances suggested: Several 
commenters supponed the proposal, 
noting that adjustment is inherently 
provided for high mining heights and 

., seam undulations since a low 

I undulating seam would cause the 
attendant to remain closer to the 
compressor. Another commenter 

I 
su~ested that a maximum distance of 
20 feet be specified. The cornmenter 
reasoned t hat a maximum distance of 20 
feet would assure that the attendant 

I 
could react to a fire quickly, noting that 
arompressor rue would propagate 
rapidly. The cominenter also voiced a 
concern 0VE'.r travel time in low height 
mines and noted that distances over 20 

I feet might allow a rue to get out of 
control before the attendant could reach 
the machine. 

Another conunenter was concerned 

I with the proposed requirement in (a)(1) 
that a person be able to see the 
compressor at all times. The commenter 
suggested that the term "close 

I proximity" be adopted noting that a 
person could be in close proxiinity, e.g. 
in an adjacent crosscut, but not within 
sighL The commenter suggested that 

I this should be acceptable since the 
person would stU! be able to activate the 
fire suppression system. MSHA 
disaJlrees. The suggeSted siluation is not 

I 
acceptable since a considerable delay 
could result before detection of a 
problem if the person were not within 
sight ofthe compressor. In such a case 

I 
the person would be relying on the 
SOlen of smoke or some indirect means 
of detecting a problem. Because of the 
potential rue hazard associated with 
comprf'.ssors, rf'.action time is critical. 

I MSHA continues to believe that reaction 
time is appropriately minimized if the 
aSSigned person can see,the compressor 
at all timf'.5, is capable of deenergizing 

I the unit, and is capable of activating the 
fire suppression system. While agreeing 
that rf'.action time is critical and aft.er 
considering all of the comments, MSHA 

I finds the arguments for not spedfying a 
set distance to be more persuasive. 
Therefore, the final rule permits 
compressors to be continuously 

I attended by a person designated by the 
operator who can see the compff'.ssor at 
alllimf's during its operation. Any 
designated person attending the 

I compressor must be capable of 
activating the fire suppression system 
and deenergizing or shutting-off the 
compressor in the event of a fire. 

I If a compressor is not enclosed in 
accordance with (a)(2). the compl'E'.ssor 
can be operated only while it can be 
seen by a person designated by the I operator according to (a)(1). In adopting 

ihis approach, the proposed paragraph 
(a)(1) language was deleted. ' 
COmmenters indicated confusion over 
the sinularity of proposed paragraphs 
(a)(l) and (b)(l) of the existing rule. The 
final rule combines these two 
requirements in (a)(1). The final rule 
requires both that the person be able to 
see the compressor and be capable of 
activating the rue suppression systert-

Paragraph (a) (2) 9f the final rule 
requires that compressors, If insta)]ed in 
a noncombustible structure or area, be 
ventilated by Intake air coursed directly 
into a return air course or to the surface 
and be equipped with sensors to 
monitor for. heat and for carbon 
monoxide or smoke. MSHA expects that 
an air quantity sufficient to cool the 
compressor wlJJ be provided through 
the enclosure. The manufacturer's 
operation manuals for compressors 
often specify an air quantity or a 
maximum ambient temperature. The 
sensors required by paragraph. (a) (2) 
must deenergize power to the 
compressor; activate a visual and 
audible alarm located outside of and on 
the intake side of the enclosure, and 
activate doors to automatka))y enclose 
the noncombustible structure or area 
wheneJther of the condJtions in 
,paragraph (a) (2) (I) or (iI) occurs. The 
visual alarm should be situated so that 
it can be seen by persons traveling in 
the intake entry immediately adjacent to 
the enclosure. The sensors must also 
deenergize or shut-off the compressor in 
addition to closing the doors of the 
enclosure. 

Paragraph (a)(1)(ii) specifies that the 
sensors shall deenergize power to the 
compressor, activate a visual and 
audible alarm located outside of and on 
the intake side of the enclosure, and 
activate doors to automatically enclose 
the noncombustible structure or area 
when the carbon monoxide 
concentration reaches 10 parts per 
million above the ambient level for the 
area, or the optical density of smoke 
reaches 0.05 per meter. These levels are 
the same as required by the existing 
rule. As discussed in MSHA's opening 
statement at the ventilation rulemaking 
hearings, the value used for the optical 
density of smoke is based on 
information provided from t he Bureau 
of Mines. MSHA pointed out that, based 
on comments received from the Bureau 
of Mines, this number is incorrect and 
should be divided by 2.303 to conform 
to the internationally accepted termof 
optical density. MSHA's remarks Wf'.re 
made in reference to the requirement in 
§ 75.340(a)(1)(iii) (B). The final rule also 
makes a conforming technical revision 
to § 75.344 (a)(2){ii). 
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Paragraph (e) of the final rule requires 
automatic deenergization or. automatic 
shut off of the compressor if the rue 
suppression system of paragraph (b) is 
activated. A number of eommenters 
suggested that compressors should have 
,an automatic shutdown feature that 
deenergizes or shuts-off the. compressor 
when the required fire suppression 
system is activated,. MSHA agrees. 
MSHA recognizes that under § 75.1107-

. 4 automatic deenergization is required if 
the automatic rue suppression system is 

, activated on unattended electrically 
. powered compressors.' 

Proposed paragraph (b)(2) has been 
omitted from the final rule. The 
paragraph was Intended to provide 
additional flexibility for compressor 
installations located away from working 
sections and near a return air course 
where a substantial pressure differential 
exists. No comments were received in 
support ofihe proposed standard, whUe 
a number of comments were received in 
opposition. Commenters object1ng to the 
standard raised concerns about 
overheating and stated that the revisions 
were made unnecessary In view of 
modified paragraph (a). MSHA agrees. 
Historically, when compressors that are 
on rue continue to operate, they often 
released oil into the environment, thus 
increasing t he severity of the fire. For 
this reason, MSHA believes that safety 
is best served by requiring compressors 
to be deenergized or shut-olTwhen the 
fire suppression system is activated. 
Commenters recommended 
deenergization in (a)(2) of the final rule. 
MSHA agrees and has the included 
automatic deenergization in (a)(2). One 
commenter suggested that alarms be 
automatically given at the section and 
surface and that two-way 
communications be provided at each 
compressor installation. This 
recommendation has not been adopted 
since the rule provides the desired level 
of safety through venting to the return. 
automatic fire extinguishment and 
closure of doors. in addition to the 
alarms outside the enclosure. 

SectiOll 75.360 Presllili Examillatioll 

The preshift examination isa 
critically important and fundamental 
safety practice in the industry. It is a 
primary means of determining the 
elTectiveness of the mine's ventilation 
system and of detecting developing 
hazards, such as methane 
accumulations, water accumulations, 
and bad roof. 

A considerable number of comments 
were received representing a range of 
opiriions on the changes MSHA 
proposed. After consideration of a)) 
comments received, the final rule 
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I adopts certain modifications and 
clarifications to the existing standard to 

I 
increase the efrectiveness of the preshift 
examination. The final rule removes 
paragraph (e). redesignates existing 
paragraphs (0 through (h) as (e) through 

hour period would be acceptable for the 
entire 8-hour period regardless of shift 
schedules. Other comments indicate 
that this suggested modification would 
be consistent with the original intent 
and language of section 303(d)(2) of the 
Mine Act. which provides that no (g). revises paragraphs (a). (b). and (0 

I and adds new paragraphs (b)(8) through 
(b)(1O). 

Existing paragraph .(a) is divided into 

I 
paragraphs (a)(l)and (a)(2) in the final 
rule. Paragraph (a)(l) of the final rule 
contains the existing general 
requirement that preshUt examinations 
are to be conducted by certified persons 

I designated by the operator. Paragraph 
(a)(1) also modifies the existing and 
proposed language in response to 
comments. to provide for preshift 

I examinations at 8·hour periods. 
Paragraph (a) (2) of the proposed rule 
would have allowed pumpers to 
conduct an examination in lieu of the 

I preshift examination under certain 
conditions. The final rule adopts this 
approach wilh 2 changes. The final rule 
does not require the pumper to examine 

I for noncompliance with mandatory 
safety and health standards th~t could 
reSult in a hazardous condition and 
does require that records be made and 

I 
retained in accordance with § 75.363. 

A number of commenters addressed 
the appHcation of this standard at mines 
where extended. overlapping. or other 

I 
novel working shifts are employed. 
MSHA agrees with commenters that 
evolution within the industry in shift 
scheduling has presented a number of 
questions and COnlroversies regarding 

I the standard which must be re.5olved to 
nssure that proper preshift examinations 
are conducted within suitable time 
frames. Based on comments. the final 

I rule adopts a modification to clarify and 
standardize the application ohhe 
preshift examination in recognition of 
the use of novel shifts while 

I maintaining the protection of the 
existing standard. 

Underground working schedules of 
three 8-hour shifts per day were 

I virtually standard when the previous 
rule was implemented. Currently a 
substantial number of mining operations 
have work shifts of more than 8 hours. 

I Other operations stagger or overlap 
shifts providing for continuous 
underground mining activities. Some 
mines that operate around the clock 

I schedule persons to begin shifts at one
or two-hour intervals. In such cases. 
controversies and misunderstandings 
have developed regarding application of 

I the current standard. . 
Commente.fS suggested that preshift 

. examinations should be (".onducted for 
distinct 8-hour periods. Under this I scenario a preshift examination for an 8-

person. other than certJfied persons 
designated to conduct the examination. 
is permitted to enter any underground 
area unless a preshift examination of ' 
such area has been made wit hin 8 hours 
prior to their entering the area. A 
comrnenter stated that to allow preshifts 
at more than 8-hour periods reduces the 
protection enVisioned by the drafters of 

. the Mine Act. MSHA understands the. 
concerns and the critical nature of the 
preshlft examinations to monitor the 
constantly changing conditions 
underground and has .revised the rule 
accordingly to provide for an 
examination at 8-hour intervals. 

Under the final rule. operators will 
establish the 8-hour periods for which 
preshlft examinations will be 
conducted. Persons may enter or leave 
the mine. regardless of their shift 
schedule during any established period 
for which a preshift examination has 
been conducted. However. another 
preshift examination must be completed 
prior to the next 8-hour period if any 
persons. other than examiners. remain 
in the mine. As always. no person other 
than examiners may enter any 
underground area prior to the 
completion ora preshlft examination. 

The final rule requires three preshift 
examinations where persons are 
underground for more than 16 hours per 
day. At mines with only one 8-hour 
shift per day only one preshlft 
examination per day would be required. 
Mines working 10-or 12- hour shifts 
would conduct preshift examinations 
for each 8-hour period during which 
persons are underground. MSHA agrees 
with conunents that the original 
legislation of the Mine Act envisioned 
that preshift examinations would be 
conducted for each 8-hour interval that 
persons worked underground. Similar to 
the existing requirement. the final rule 
does not require examinations for 
designated 8-hour periods when no.one 
goes underground. 

MSHA recognizes that the final rule 
may cause a limited number of mines to 
perform examinations that are not 
currently reqUired. These affected mines 
do not operate 24 hours per day but 
work one or two shifts which exceed 8 
hours. For example. the final rule .. 
requires two examinations per day at a 
mine operating one 12-hour shift per 
day. When a mine operates two lQ-hour 
shifts per day the final rule requiTP.5 
three examinations per day. The Agency 
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has concluded that. considering the. 
speed at which underground mnditions 
can change. a reasonable period must be 
idetlltified after which another 
examination is necessary. It is not 
MSHA's intent that the preshlft be a 
continuous examination without a 
beginning or an end. Rather Ifthe mine 
uses regular shifts that are longer than 

·8 hours in length. the preshift 
examination is gOod for an entire 8-hour 
interval. Those persons who start their 
work shift later than the normal shift 
start time do not need an additional 
preshiftexaminallon during the 

.. remainder ofthe 8-hour period. 
However. a preshlft wiU be required if 
they are to stay In the area past the end 
of the 8-hour period. However. in . 
accordance with longstanding practice. 
unplanned shon excursions past the 8-
hour period that occur Infrequently wll1 
be accepted Without an additional 
preshift. For example. miners required 
to stay an additional short period of 
time. such' as 15 minutes to complete a 
mechanical repair. or due to a mantrip 
delay. would not need an additional 
preshlfL The rule simpUfiesand 
clarifies the application of the standard 
at mines employlr1g creative shift 
scheduling. 

Conunents were receIved suggesting 
that the regulation should stipulate 
12:00 a.m .• 8:00 a;m. and 4:00 p.m. as 
the beginning of the 8-hour periods for 
which preshift examinations would be 
required. This suggestion has not been 
adopted. There is no safety or health 
benefit to be gained through prohibiting 
operators from adopting otherS-hour 
intervals. e.g •• 10:00 p.ril .• 6:00 a.m .• and 
2:00 p.m. Also. the standard is not 
intended to prevent operators from 
establishing their own work times. For 
example. an operator may eject a 
starting time of }·1 :00 a.m for a weekend 
project provided the preshift is 
completed within the 3 hours prior to 
the beginning of the shift_ 

A commenter suggested that the final 
rule not require a preshift examination 
for non-coal produdng shifts. where 
persons are to work in the shaft. slope. 
drift. or on the immediate shaft or slope 
bottom area. Under the commenter's 
suggestion. only that area immediately 
surrounding the bottom would need to 
be examined. The rationale given for the 
suggested change is that It is intended 
(0 bring the standard into conformity 
with "certain state regulatory . 
programs". MSHA is not aware of state 
regulatory prograrns which would 
necessitate a change in the language of 
the final rule. Additiona])y. because 
areas where persons are not scheduled 
to work or travel are not required to be 
examined under the final rule. the 
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I change is unnecessary. Therefore. the Jf; however. after the beginning of the mining has only r~enc1y been 
suggestion of the COOlmeOler has not preshlfrexamination, persons are completed and normally work as a part 

I 
been adopted. assigned to enter the area. the pumper ofa crew. Therefore. MSHA does not 

Paragraph (a) (2) of the final rule may perform a supplemental consider the work assignments to be 
provides that preshift examinations of examination for other persons.in similar enough to merit the same 
areas where pumpers are scheduled to acrordance with § 75.361. provided that consideration and has not included this 

I 
work or travel are not required prior to the cenlfied pumper is designated by recommendation in the final rule. 
the pumper entering the areas, if the the operator to conduci such . As proposed, paragraph (a)(2) would 
pumper is a cenified person and the examinations. have required th~t the certified pumper 
pumper ronducts the specified Commenters assened that pumpers examine for noncompliance with 

I 
examinations. This standard recognizes cannot conduct quality examinations' mandatory safety or health standards 
that pumpers travel to remote areas of and effectively perform their normal that could result in a hazardous 
the mine to check on water levels and work duties. Under a previous standard condition. test for methane and oxygen 
the status of pumps, making regular replaced in 1992, persons such as deficiency, and determine if the air is 

I 
pres. hift examinatio.ns impractical. The pumpers, who were required to enter moving in its proper direction in the 
examinations reqUired by pumpers idle or abandoned areas on a regular area to be worked or traveled by the 
include an examination for hazardous basis in the performance of their dulles. pumper. A number of rommenters 
conditions. tE'.sts for methane and and who were trained and qualified, recommended the deletion of the 
oxygen deficiency. and a determination were authorized to make examinations requirement that the certified pumper 

I of whether the air is moving in its for methane. oxygen deficiency and identify and record noncompliance with 
proper direction in the area where the other dangerous conditions for mandatory safely and health standards 
pumper works or travels. The themselves. Under the final rule. either· that could result in a hazardous 
examination of the area must be a preshift examination must be made in condition. Commenters cited·a number 

I completed before the pumper performs acmrdance wlth paragraph (a)(1) before of objections: the requirement would 
any other work. A rerord of all a pumper enters an area. or cenified detract from miner safety. would 
hazardous conditions found by the pumpers must conduct an examination significantly and unnecessarily increase 
pumper must be made and retained in under paragraph (a)(2). the burden on examiners. would 

I acrordance with § 75.363. One conutlenter cited a 1984 inCident diminish the quality of the eXamination. 
One cornmenter objected to the at the Greenwich No.J mine where would require excessiVe judgment and 

proposal stating that areas where three miners were killed inan explosion . discretion by-the examiners, and require 
pumpers work or travel should be while entering an idle area to work on examiners to·make predictions. After 

I preshift examined. The commenter a pump. The rommenter suggested that considering all submitted comments. 
staled that the proposed revision would an effective preshift examination would MSHA concludes that these comments 
weaken the protections provided under have prevented the accident and have merit and the final rule does not 
the existing standard, and that the rule suggests that both a preshlft require certified pumpers to examine for 

I 
would indirectly require that pumpers examination and examinations by violations of mandatory safety and 
be certified. The commenter noted that qualified pumpers should be required. health standards that could result in a 
most pumpers are not certified to An adequate preshift examination or hazardous condition. 
perform examinations. and that it would supplemental examination as specified Under paragraph (a)(2). a record of all 

I 
be inappropriate to require ··hourly in the final rule. would prevent a hazardous conditions found by the 
employees" to obtain such similar resUlt. One of these two pumper must be kept in acrordance 
certifications. The rommenter further examinations is always required under with § 75.363. One commenter objected 
suggp.sted that the proposed revision the final rule before persons enter any in that all of the records resulting from 

I 
could infringe on the traditional such idle area. a preshift examination would not be 
relationship between labor and Also in addressing paragraph (a)(2). required of the pumper;such as the 
management wherein ~n]y management one commenter suggested that some locations of air and methane 
is required to be certified. The final rule cenified persons who are pumpers may J1lE>.asurements and the results of 
dOE'.5 not require that pumpers be not ronduct adequate examinations. methane tests. The corilmenter 

I certified. Rather the final rule provides According to the commenter. certified suggested that the full preshift rerord 
an option for pumpers to perform persons ronducting examinations under should be produced just as if the 
examinations for thernselvp.s if they are paragraph (a)(2) cannot be expected to examination were done according to 
cenilied. Otherwise. areas where perform at the same level as preshift paragraph (a)(I). ]n the case of the 

I pumpers are scheduled to travel must be examiners conducting examinations pumper-examined area. the records 
preshift examined by a certified person. under (a)(1). MSHA expects that all required under paragraph (a)(2) will 

The final rule maintains the existing cenified persons who are. required to assure that mine management is made 
level of safety. A complete examination conduct examinations. including aware of any condition which results in 

I by a certified person is still required and cen ified pumpers. wiJ] ronduct the a hazardous condition and wiJ1 facilitate 
the examination wi1l be conducted examinations in acrordance with the corrective actions being taken. It is 
closer to the time that work is standards. imponant to note that the pumper is 
performed in the area. As with other Another commenter suggested that conducting an examination in a limited 

I examination requirements. no one may persons performing other jobs. such as area only for himself or herself. This is 
accompany the pumper during the rock dusters, should be permitted to in rontrast to the various areas 
examination.]t is important to note that perfo"" E'.xaminations for themselves. addressed in parngraph (a){l) , where the 
the examination performed by the· Pumpers, unlike most other miners examination is in antiCipation of one or 

I pumper under paragraph (a)(2) is not except mine examiners. travel in remote many other miners entering these areas 
acceptable if other persons have been areas of the mine and normally work usual1y on a regular basis, an of whom 
scheduled to enter the area. The pumper alone. Persons performing work such as are relying on the examiner's findings. 
may only perform an examination in rock dusting. however. normally work In thE'.5e circumstances. it is important I lieu of a prp.shift for himself or herself. in newer areas of the mine where that a record is made which can be 
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I utilized to spot ongoing problems and 
trends. 

Paragraph (b) of the rule spedfies the 

I nature ohhe preshift examinations and 
the locations where a preshifi 
examination is required. Proposed 

MSHA is persuaded that to require 
examiners to look for violations that 
might become a hazard could distract 
examiners from theirprirnary duties. 
The final rule, therefore, does not adopt 
this aspect of the propa;al. 

I 
.. paragraph (b) would have required that 

the person conducting the preshift 
examination would examine for 
noncompliance with mandatory safety 
or health standards that could result in 

Paragraph (b)(l) of the final rule 
adopts the proposal and clarifies that 
preshift examinations are to include 
travelways in addition to roadways and 
track haulageways. During 
informational meetings. commenters 
indicated that the terms "roadways" 
and "track haulageways" are associated 
with areas where mobile powered 
equipment is operated. By including the 
term "travelways," the. rule clarifies that 
areas where persons are scheduled to 

I a hazardous condition. After 
considering a]) submitted comments, 
the final rule does not contain this 
requirement 

I A number of commenters 
recommended the deletion of the 
requirement to identify and record 
noncompliance with mandatory safety 

I and health standards that could result in 
a hazardous condition. Various 
commenters stated that the proposed 
requirement: would distract the 

travel on foot are to be included. since 
hazards may also develop in these areas. 

One commenter suggested that the 
proposal would greatly increase the area 
that must be preshlft examined, even 
though the reqUirement is Jimited to 
only those travelways where miners are 
scheduled to work or travel. This 
commenter suggested that in large 

I examiner from the most important 
aspects of the preshift examination; 
would reqUire predictions: would be an 
unreaJisHc p.xpectation; and/or is 

I 
designed only to facilitate enforcement 
actions. Commenters also suggested that 
the proposal would result in a shift in 
the focus of preshift examination from 

I 
trlIe hazards to noncompliance. 

Other commenters objected that the 
proposed requirement to examine for 
noncompliance with mandatory safety 
or health standards that could result in 

I a hazardous condition is so vague that 
it could detract from miner safety. One 
commenter suggested that the examiners 
would spend their time performing 

I permissibility checks. torqUing roof 
bolts. nW.8suring roof bolt spacing. and 
Similar tasks which represent a 
significant departure from the 

I examiners traditional duties. 
Another commenter expressed the 

opinion that paragraph (b) should 
require that aU violations of mandatory 

I safety or hp.alth standards be recorded 
and it should notre limited to those 
that could result in hazardous 
conditions. Preshift p.xaminations assess 

I the overa)) safety conditions in the 
mine; assure that critical areas are 
properly ventilated; assure that the mine 
is safe to be entered by miners on the 

I oncoming shift; identify hazards. 
whether Violations or not. for the 
protection of miners: and through this 
identification facilitate correction of 

I hazardous conditions. 
The preshift examination 

requirements in the final rule are 
intended to focus the attention of the 

I examiner in critical areas. This 
approach is consistent with the 
fundamental purpose of preshift 
examinations which is to discover I conditions that pose a hazard to miners. 

mines many more areas than would' 
actually be used by miners would have 
to be preshlfi examined; The premise of 
the preshifi examination is that all areas 
where miners wj}) work or travel be 
examined for hazards. The final rule 
change concerning "travelways" is 
intended only to clarify that. when 
miners are scheduled to use these areas. 
they must be preshift examined first. 
The final rule. therefore. does not 
expand the existing scope to the preshift 
examination requirements. 

The language of the existing 
paragraph (b)(J) referring to. ". • • 
olher areas whE'.re persons are scheduled 
to work or travel during the oncoming 
shift" is transferred to a new paragraph 
(b)(] 0) with conforming changes, as 
proposed. MSHA received no comments 
on moving this provision to paragraph 
(b) (1 0). Commenters did respond to the 
phrase in proposed paragraph (b)(J) 
requiring preshift examinations of 
roadways, trave)ways and track 
haulageways where persons are ..• $ $ 

scheduled, prior to the beginning of the 
preshift examination 10 work or travel 
during the oncoming shift." The 
purpose of this proposal. which is 
adopted in the final rule with only 
clarifying changes. is to permit work 
and mining personnel to be rescheduled 
after the stan ofa shift. Preshift 
examinations. by their nature, must be 
completed before the start of the shift. 
Changes in ronditions. however. such as 
a breakdown of equipment. can alter 
planned work schedules. To 
accommodate these circumstances. the 
final rule requires mine operators to 
design preshift examinations around the 
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best information available at the time 
the preshift begins. If changes must be 
made, § 75.361 specifies that areas nOl 
pre$hift examined be covered by a 
supplemental examination performed 
by certihed persons before miners enter 
the area. . 

One conunenter obJected that was 
confUSing and should be modified. 
Other oonunenters foresawpmsible 
abuses of the flexibility offered by the 
rule with some operators perfonnJng 
supplemental rather than preshift 
examinationS, claiming that assignments 
were made after the preshlfi 

.. examination begins. After considering 
the comments, MSHA has retained the 
propoSed flexlbUlly to preshlftexamine 
areas where miners are scheduled to 
work or travel. To require more than 
this would be impractical. 

Section 75.360(b)(3) of the final rule 
requires preshlfl examinations of 
working sections and areas where 
mechanized mining equipment is being 
installed or removed If anyone is 
scheduled to work on the section or In. 
the area during the oncoming shift. A 
discussion of the reproposalof . 
provisions concerning the installation 
and removal of mechanized mining 
equipment is presented in the General 
Discussion section ohhis preamble. As 
with the existing rule, the examination 
includes working places, approaches to 
worked-out areas, and ventilation 
controls on these sectionS or in these 
areas. The final rule, like the proposal, 
adds a new requirement that the 
examination also include a test of the 
roof, face and rib conditions on these 
sections or in these areas. 

Proposed changes to paragraph (b)(3) 
not adopted in the final rule would have 
also required preshlft examination of 
sections not scheduled to operate but 
capable of producing coal by simply 
energizing the equipment on the 
section. Also, proposed changes to 
paragraphs (c), (c)(1) , and (c)(3) 
specifying where air volume 
measurements were to be taken on these 
sections have also not been adopted in 
the final rule. . 

The new requirement to test the roof, 
face and rib conditions is added because. 
of the importance of this test to the . 
safety of miners. In newly mined areas, 
checking roof. face and rib stability is 
most important to preventing injuries 
and death. Comments were received in 
support of the revision, citing accidents 
which might have been prevented had 
such tests been adequately performed 
during preshift examinations. One 
commenter, when suggesting new 
wording for paragraph (b)(3), indicated 
that the reqUirement to test the roof, face 
and rib conditions should be delete~ but 
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I did not offer any rationale for the· approaches is used to ventilate working of the 10ngwaU ~nel and in the bleeder 
suggested deletion. Another commenter sections where anyone is scheduled to entries caused a fragile balance of air 

I 
suggested that the preshift examination work during the oncoming shUt. The nows to exist in the ventilation system 
should only require a visual examination of the approaches to the that permitted methane to migrai~ from 
examination of the roof. rather than a worked-out areas is to be made in the the goband to accumulate near the 
physical examination. Physical intake air course immediately inby and longwall headgate. . 

I 
examinations of the roof. such as outby each entry used to carry air into One cornmenter agreed with the 
"sounding," have been a historically the worked-out area. The examination of proposal and discussed the need to 
acCepted method for examiners to test the entries used to carry air into the assure that miners are not exposed to 
roof competency. Whenever an worked-out areas is to be at a point the hazards associated with ventilating 

I 
exalniner has a question as to whether immediately inby the intersection of' working sections with return air. 
a section of roof is competent, such a each entry with the intake air course. . Essentially, the final rule requires that 
test should be performed. The standard is intended to assure that· at each applicable approach, three 

Comments were mixed on MSHA's miners are not exposed to the hazards eXaminations must be made: 
proposed revision to include idJe . associated wilh ventilating working . immediately inby and outby the 

I working seclions as part of the preshlft sections with contaminated air which approach in the intake entry and in the 
examination. The proposal is not has passed through a worked-out area. approach itself immediately inby the 
retained in the final rule. Some The reqUirement is consistent with the intersection with tI~e intake entry. 
commenters objected to the proposal as § 75.301 definition of "return air" and Situations exist where multiple 

I unnecessary, burdensome, or . with § 75.332 which provides that openings along an intake lead into a 
impractical. Commenters believed that working sections and other spedfied worked-out area. Under some 
the exiSting § 75.3S] requirement for areas must be ventilated with intake air. conditions intake air enters the 
supplemental examinations prior to Commenters correctly noled that a upstream openings; passes through the 

I an. yone entering into such an area was clarification was needed in the first worked-out area, and then re-enters the 
suffiCient. Commenters also stated that sentence of proposed paragraph (b) (4) to intake. The examination requiTed by 
a preshift examination in these areas indicate that the examination at the paragraph (b)(4) is designed to assure 
could introduce a false sense of security specified pointS is only required if the that such a condition is detected. Also, 

I and t~at the e~ect would be t,:,. divert intake aiT passing the approaches is the examination detects any change in 
preshlft exanuners from more Important used to ventilate working sections ventilalion entering the worked-out area 
duties. One commenter stated that the where anyone is scheduled· to work Which may warrant follow-up or 
proposed requirement would be during the oncoming shift. Commenters corrective actions to assure that the 

I inconsistent with and contradictory to suggested that an examination should worked-out area is ventilated. 
the basic concept of preshift not be required jf the intake air is not Paragraph (b)(S) of the final rule 
examinations. Another commenter used to ventilate working sections or if adopts the proposal modifying the 
objected to MSHA's statement!n the no one is scheduled to work on the existing rule. No comments were 

I preamble to the proposal that there is a section. This was the result intended by received on this aspect ofthe proposal. 
rp.asonable likelihood that miners will at the proposal and ~he final rule has been The final rule in paragraph (b)(S)(i) 
some point during a working shift enter revised accordingly. requires prP.shlft examinations to 
sections that are set up to mine coal. One commenter also suggested that include entries and rooms developed 

I 
In support of the proposed the requirement in paragraph (b}(4) is after November 15, 1992 (the elTective 

requirement to preshift examine idle unnecessary because the safeguards in date of the existing rule), and developed 
sections. one comrnenter cited the approved mine ventilation plan more than 2 crosscuts off an intake air 
explosions at the Red Ash Mine in ]973, should prevent an air reversal in a course without permanent ventilation 

I 
the Scotia Mine in 1976, the P&P Mine worked-out area in which this air would controls where intake.aiT passes through 
in 1977, the Ferrell #17 in 1980. the enter the intake air course. The or by these entries or rooms to reach a 
Greenwich #] Mine in 1984, and the commenter offered the example of a working section where anyone is 
1994 explosion at the Day Branch No.9 worked-out area connected directly to a scheduled to work during the oncoming 
Mine in Kentucky. As the commenter bleeder system. MSHA agrees that when shift. Similarly. under (b)(6)(H) the 

I pointed out, in each of these accidents proper safeguards are in place and examination must include entries and 
miners were sent into an arp.a that had operating as intended. air reversals are rooms developed after November 15, 
not been preshift examined. However, unlikely. However. roof falls and other 1992, and driven more than 20 feet off 
none of these accidents were the result obstructions in the worked-out arf'.a or an intake air course without a crosscut 

I of miners entering areas t hat would in the bleeder can cause air reversals. and without permanent ventilation 
have been covered by the proposal. In permilling return air to enter the intake controls where intake air passes through 
each instance, miners entered an area and be transported to the working or by these entries or rooms to reach a 

I 
Where mining had ceased, but could not section. Without a suitable examination, working section where anyone is 
be resumed by simply energizing this condition would go undetected and scheduled to work during the oncoming 
equipment. Another common thread in could lp.ad to disaster. While not exactly shift. 
each of these explosions was the failure the same, the explosion at the Pyre Existing paragraph (b)(6) requires that . 
of the operator to conduct the required Mine in 1989. which resulted in the a preshift examination be made in all 

I supplemental examination prior to deaths of ] 0 miners, was the result of a entries and rooms driven more than 20 
miners entering the area on an somewhat similar set of circumstances. feet off an intake air course without a 
unscheduled basis. A water blockage in the bleeder entry crosscut or more than 2 crosscuts off an 

Paragraph (b)(4) of the final rule that combined with changes 10 certain intake air course without pennanent 

I requires prf'.shift examinations to ventilation controls led to methane ventilation controls where intake air 
include approaches to worked-out areas migrating from the worked-out area onto passes through or by these entries or 
along intake air courses and at the the longwa)) face. MSHA's report of this rooms to a working section where 
entrips used to carry air into worked-out accident concludes, in part, that anyoneis scheduled to work during the I areas if the intake air passing the changes that occurred during the mining oncoming shifL MSHA proposed 
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ponions of the opening. As mobile 
equipment passes under these areas or 

modifications to existing paragraph 
(b)(6) based on concerns raised 
following publication of the eXisting 
rule on May 15. 1992.'"Conlmenters at 
that time indicated that extensive 
rehabilitation would be required at a 
number of mines to implement the 
standard in the rooms and entries 
described in the rule. causing 
diminished safety for miners performing 
the rehabilitation work. Commenters 
noted that some areas had been 
timbered heavily and cribbed because of 
adverse roof ronditions and that 
rehabilitation would unnecessarily 
expose miners to roof falls and rib rolls 
whiJeremoving or repositioning roof 
support. In addition. roof conditions in 
some areas would remain hazardous 
even after rehabilitation. The 
commenters also noted that many such 
areas had been in existence for many 
years Without inCident and that any 
methane liberation had long since 
stopped due to the passage of time. 

a conveyor belt is put into operation. the 
methane is pulled down and mixed 

above attributed to methane 
'accumulations in high spots. the Itmann 
No.3 Mine explosion occurred when a 
tro,lley powered vehicle ignited methane 

They noted that some areas cannot be 
effectively sealed and that the risks 

I 
associated with rehabilitation and 
subsequent physical examinaiions 
would greatly outweigh the safety 
benefit to be gained. MSHA recognizes 

I 
the legitimate concerns raised by the 
comrnenters and the final rule requires 
preshift examination of entries and 
rooms developed after November 15. 
]992 and driven more than 20 feet off 

I an intake air course without a crosscut 
or more than 2 crosscuts ofT an intake 
air course without permanent 
ventilation controls where intake air 

I passes through or by these entries or 
rooms to a working section where 
anyone is scheduled to work during the 
oncoming shifl.MSHA believes. . 

I however. that the conditions addressed 
by paragraph (b)(6) are the result of 
improper mining practices in the past 
Thp.se mining systems should be revised 

I in the future 10 avoid poor conditions. 
or the areas affected should be fuBy and 
reliably ventilated and be examined. 
Also. the final rule applies only to 

I entries and rooms developed after the 
effective date of the existing rule. As 
such. the mining industry was on notice 
of the shortcomings of mining practices 

I that left entries and rooms of the type 
addressed by the standard. 

Paragraph (b)(8) retains the proposal 
requiring prpshift examinations to 

I include high spots along intake air 
courses where methane is likely to 
accumulate. if equipment may be 
operated in the area during the shift. As 

I noted in the proposal. it has long been 
recognized that methane can 
accumulate in high areas with no I indications being detected in the lower 

with the air in the entry and may be 
ignited. The final rule addresses the 
hazards of undetected accumulations of 
methanein high spots byrequiring 

in a high spot. resulting in the death of 
5 miners and severe burns to 2 other 
miners. The phrase "high spots where 
methane is likely toi!ccumulate" should 

preshlft examinations in such areas in 
intake air rourses if equipment will be 
operated in the area during the shift. 

Several commenters requested that ' 
MSHA clarify the term"high spots ... 
One commenter stated that many hours 
would be necessary to examine every 
indentation in the roof of a large mine 
and stated the belief that the turbulence 
created by passing equipment would ' 

. render harmless any of the small 
amounts of methane that might possibly 
accumulate. Another rommenter 
believed the requirement was 
unnecessary because there has never 
been a problem with methane 
accumulating in intakes in quantities 
sufficient to cause an explosion. One 
commenter suggested that the 
reqUirement should only be applicable 
to mines with a demonstrated history of 
methane accumulations. noting that 
although mines are considered likely to 
liberate methane. it is not likely that all 
mines will accumulate methane in high 
spots. 

Another commenter suggested that 
preshift examinations should be 
required in all high spots in intakes. 
returns. belt entries. and track haulage 
entries. The commenter also objected to 
limiting the examination in intakes only 
to areas where equipment may be 
operated during the shift. The 
commenter observed that methane can 
accumulate quickly in high spots and 
t hat it is crilical to detect t he met hane 
before it creates a danger. The 
commenter notes several accidents 
involving methane accumulations in 
high spots. including; Meigs No. 31 
Mine in 1993 where methane in a roof 
cavity was ignited by a torch; VP-5 
Mine in ] 992 when methane in a cavity 
was ignited by a torch; Ferrell No. 17 
Mine in ] 980 where. acrording to the 
commenter. methane may have 
accumulated in a cavity in the belt entry 
roof and may have been ignited by a 
trolley powered vehicle: and in the VP-
6 in ] 982 where met hane in a high spot 
was ignited by a troney powered vehicle 
traveling through the area. The 
commenter stated that accumulations of 
methane in high spots can be ignited by 
any number of sources. 

A meaningful preshift examination 
reqUires that ronditions which can lead 
to an explosion ·or ignition be detected 
and corrected before miners begin their 
work. In addition to the accidents cited 
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be understood in the coal mining 
industry. Experienced miners; and in 
panicular preshift examiners and 
cenified persons. can readily recognize 
a' high spot Where methane is likely to 
accumulate. Also. MSHA for many years 
has considered preshlft examinations to 
be inadequate where examinations did, 

. not include methane tes~in these areas. 
An examination of "every indentation." 
as foreseen by one commenter is not 
expected nor intended by paragraph 
(b)(8). which specifies that preshift . 
examinations be used toidentlfy 
methane hazarc::ls by testing in the 
appropriate locations. The final rule 
does not adopt the suggestion that 
methane examinations be based on mine 
Hberation history since significant 
methane liberation may begin or can 
greatly increase at any time. Also. the 
potential for a dangerous accumulation 
of methane in a high spot is influenced 
by mine ventilation, particularly the air 
velocity in the entry. . 

One conunenter suggested that the 
rule require tests only in "unventilated 
high spots" along intake air courses. 
The final rule does not adopt this 
approach, The purpose of the preshift 
examination is to detect hazards. in this 
case accumulations of methane. 
Nominal ventilation in a high roof 
cavity may not be sufficient to sweep 
away metha'ne and an accumulation 
could exist. The final rule directs an 
examiner's attention to such'situations. 

Proposed paragraph (b)(9) is modified 
in the final rule. Pilragraph (b)(9) of the 
final rule reqUires preshift examinations 
at underground electrical installations 
referred to in § 75.340(a). except those 
water pumps listed in § 75.340(b)(2) 
through (b){6). and areas where 
compressors subject to § 75.344 are 
insta))ed if the electrical insta))ation or 
compressor is or will be energized 
during the shift. The proposal would 
have exempted an water pumps from 
the requirements of paragraph (b)(9). 

One commenter objected to the 
exemption for pumps and 
recommended that all pumps be 
examined pointing out that some pumps 
are large. high-horsepower units. The 
commenter noted a 1994 case in 
Virginia where a 200 horsepower pump 
exploded. Pumps of this type may be in 
locations or in applications that would 
not be examined by pumpers under 
paragraph (a)(2). The final rule responds 
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f 10 this issue by requiring that all pumps 
should not be exempted from the 
standard. Paragraph (b)(9) requirt".s 

I preshift examinations of aU pumps. 
except those specified in § 75.340(b)(2) 
through (b)(6). Pumps specified in . 

begun. Often, once the examination has 
started it is not possible to contact the 
examiners to direct them tonewly 
identified areas where miners will work. 
In these cases, a supplemental 
examination is required before persons 
work or travel in these areas. As 
discussed in the preamble to the 
proposal, paragraph (b)(l) requires 

require this second level·rountersigning. 
Also, the final rule allows an offidal 
equivalent to a mine foreman to sign the 
records. Finally, the final rule allows for 
secure storage of rerords·in a way that 

§ 75.340(b)(2) through (b)(6) and other 

J 
pumps that operate automatica11y or . 
that otherwise may be energized are 
general1y in t he more remote areas of 
the mine and are to be examined weekly 

I in accordance with § 75.364. 

preshlft examinations of any 
underground area where persons are' 
scheduled to work or travel during the 

Pumps which wiJ) be examined by 
certified pumpers in accordance with 
paragraph (a)(2) are not covered by the 

I final rule because of the limited hazards 
they pose and because certified 
pumpers would themselves conduct 
examinations of this equipment in 

I acoordance with paragraph (a)(2). 
Examinations by pumpers at thp.se 
locations wj)) assure that methane has 
ilot accumulated and that the equipment 

I is not in a condition to create a fire or 
ignition source. 

A review of the accident history 
revp.8ls a number of fITes in equipment 

I 
that, under the final rule, would be 
subject to preshift examinations. For 
example,the compressor that MSHA· 
identified as the probable cause of the 

I 
fire in the Wilberg Mine, which kiJ)ed 
28 miners, would have required a 
preshift examination under (b)(9) of the 
final rule. Additionally, MSHA has 
identified several fITes associated with 

I rectifiers and transformer installations 
in the mining industry. One of these 
transformer fires was discovered during. 
a preshift examination. 

l One conmJenter supported proposed 
paragraph (b)(9) and noted a number of 
ignitions involving trolleys. The 
commenter also noted that history 

I demonstrates that other electrical 
installations present ignition or fire 
hazards which should be examined 
hefore each shift. 

, One commenter incorrectly 
understood proposed paragraph 0)(9)to 
nOt require prp.shift examinations of 
arp.8S where compressors subject to 

I § 75.344 a. re insta11ed if the compressor 
is or will be energized during the shift. 
The standard dOt".s require preshift 
p.xaminalions of such equipment. which 

I includes all compressors except those 
which. are components of equipment 
slIch as locomotives and rock dusting 
machines and are compressors of lpss 

I than five horsepower. 
Paragraph (b) (1 0) adopts the proposal 

that preshift examinationS include other 
arP.as where work or travel during the 

I oncoming shift is scheduled prior to the 
beginning of the preshift examination. 
This provision recognizes that work 
requirenJents and situations may change I aher the preshift examination has 

oncoming shift. Under the existing rule; 
an operator did not have the flexibility 
to modify work assignments after the 
preshift examination had begun, unless 
it was possible to contact and redirect 
the examiners to perform a preshlft 
examination before the beginning of the 
shift. Commenters in general supported 
the proposal. One commenter, however, 
while supporting the change expressed . 
concern that the proviSion could be 
abused. MSHA does not anticipate 
abuse of the rule and believes It to be 
a reasonable approach to assuring that 
areas where persons work or travel are 
examined. 

As discussed above, the final rule 
does not adopt the proposed revisions to 
paragraphs (c), (c)(J) , and (c}(3) and 
instt".ad retains the language of the 
existing standard. While commenters to 
proposed paragraphs (c), (c)(l), and 
(c)(3) objected to expanding air volume 
measurements made during preshift 
examinations to sections where coal 
could be mined by simply energizing 
the equipment, no comments were 
received objecting to retaining the 
requirement for areas where equipment 
is being insta))ed or removed. An in
depth discussion of the reproposal of 
provisions conceming the insta))ation 
and removal of mechanized mining 
equipment is presented in the General 
Discussion section of this preamble. 

Paragraph (0 of the final rule sets out 
the requirements for recording and 
countersigning both the rp.sults of the 
preshift p.xamination and actions taken 
to correct hazardous conditions found 
during the preshlft examination. The 
final rule adopts the following proposed 
revisions to the existing rule: a record of 
the rp.sults of the preshift examination is 
required to be made: the results of 
nJethane tests are required to be made 
in terms of the percentage of methane 
found: and a certified person is required 
to record the actions taken to correct 
hazardous conditions found during the 
preshift examination. 

Additionally, paragraph (0 of the 
proposal would have required 
countersigning by both the mine 
foreman and the superintendent or 
equivalent individual to whom the mine 
foreman reports. The final rule does not 
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is not susceptible to alteration and the 
records can be kept in a book or in a 
computer system. 

Commeriters suggested that the final 
rule only require the examiner to reoord 
uncorrected hazardous conditions and 
Tlot those which were corrected by the 
end of the shift. Commenters 
characterized the reporting of corrected 

. 'hazardous conditions as unnecessary 
and unjustified by the accident history. 

MSHA did not adopt the proposal to 
record rorrected defects found during 
the fan examination required by 
§ 75.312. MSHA believes. however. that 
a record of all hazards found during the· 
preshift examination, including those 
corrected, is necessary. The record 
serves as a history of the types of 
conditions that are being experienced In 
the mine. When the reoords are properly. 
completed and reViewed. mine 
operators can use them to determine If 
the same hazardous conditions are 
occurring repeatedly and If the 
corrective action being taken is 
effective. Additionally, this record can 
permit mine management, the 
representative of miners. and the 
representative of the Secretary to better 
focus their attention during 
examinations and inspections. The 
safety value of a complete record is 
illustrated by the 1989 explosion at Pyre 
Mining Company's William Station 
Mine in which 10 miners were kiUed. 
MSHA's accident Investigation report 
concludes that methane concentrations 
of up to 6.5 percent were detected in the 
explosion area prior to the explosion but 
reports by the mine foreman for the shift 
failed to record the presence of these 
dangerous accumulations of methane or 
show the action taken to correct the 
condition. The investigation further 
found that the failure to record these 
methane accumulations in the 
appropriate record books prevented 
management officials and other 
interested persons from learning of the 
hazardous condition and initiating 
corrective action. In light of the record, 
the final rule adopts the proposal and 
requires the examiner 10 record the 
results. whether corrected or not. of the 
preshift examination and the action 
taken to correct hazardous conditions 
found during the preshift examination. 
This would include hazardous 
conditions and their locations and the 
results of melhane and air 
me.asurements required to be made 
elsewhere in § 75.360. 
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As with other reoords required by this 
rule. the records of preshifl 
examinations rilay be kept either in 
secure books that are not susceptible to 
alteration or electronically in a 
computer system so as to be secure and 
not susceptible to alteration. A detailed 
discussion of record books and the use 
of computers to maintain records can be 
found in the General Discussion of this 
preamble. '. 

mine official to whom the mine foreman 
is directly accountable, within 2 
scheduled production days after the 
countersigning by the mine foreman. 
The final rule does not retain this 
proposed requiremenL A detailed 
discussion of the subject of second level 
countersigning can be found in the 
General Discussion section of this 
preamble. 

an on-shift examination of each section 
where anyone is assigned 10 work 
during the shift and any area where 
mec~anized mining equipment is being 
installed or removed during the shift. 
The existing rule required thai an on
shift examination be performed only.on 
sections where coal is produCed and 
areas where mechanized mining 
·equipment is being instaUedor 
removed. Some eommenters agreed that 
many of the same hazards exist on a 
section whether coal is being produced 

. A variety of comments were received 
regarding the countersigning of preshift 
records by the mine foreman, and the 
time permitted for countersigning. The 
finalrule adopts the proposal that the 
mine foreman or equivalent mine 

Paragraph (I) of the final rule also . 
contains revisions lD the existing rule to 
allow for-electronic storage of records. 
Paragraph fR) requires that the records 
required by § 75.360 be maintained at a 
surface location at the mine for one year 
and be made available for inspection by 

official must countersign the record of 
the preshift examination by the end of 
the mine foreman's next regularly 
scheduled working shift. The mine 
foreman is in a position of responsibility 
for the day-to-day operation of the mine. 
It is essential for the hp.alth and safety 

authorized representatives of the . 
Secretary and the representatives of 
miners. A discussion of comments 
concerning the use of computers io 
maintain records can be found in the 
General Discussion of this preamble. 

Secrjon 75.362 On'-SlJjfl Examination of the miners that the mine foreman be 
fully aware of the information contained 
in thepreshifl examination reports so as 
to be able to allocate resources to 
address safety problems. Allowing until 
the end of the mine foreman's next 
regularly scheduled working shift to 
countersign the reports provides 
sufficient fjp.xibility to make compliance 
practical while assuring that the mine 
foreman is aware of t he results of the 
examination in a reasonably timely 
manner. 

Some commenters suggested that the 
time for countersigning is unneceSsarily 
long. and that the final rule should 
rpstore a .previous requirement that 
countersigning be completed 
··promptly." The term "promptly" 
involvp.s ambiguity that is eliminated by 
specifying the time for countersigning 
the preshift examination record. The 
rulernaking record does not show that 
the time set by the final rule would 
expose miners to safety or health risks. 
Conurienters suggested that the term 
"mine foreman" be replaced by a 
"certified person responsible for 
ventilation of the mine or his designee." 
Another commenter suggested that the 
record ("Duld be countersigned by the 
mine foreman or any other mine official 
rpsponsible for the day-to· day operation 
of the mine. Commenters stated that 
some operations no longer use the terms 
"mine foreman." "mine manager," or 
"superintendent". To provide for 
alternative management titles. the final 
rule incorporates the phrase "or 
equivalent mine official." 

Like the preshift examination. the on-
shift examination of working sections is 
a long accepted safety practice in coal 
mining. As coal is extracted, conditions 
in the mine continually change and 
hazardous conditions can develop. 
Because the mining environment 
changes constantly during coal 
production, this examination identifies 
emerging hazards or verifies that 
hazards have not developed since the 
preshift examination. Generally. the on
shift examination includes tests for 
methane and oxygen defiCiency. an 
examination for hazardous conditions. 
and air measurements at specified 
locations. 

. The final rule adopts proposed 
§ 75.362 with the exception that 
revisions have been made to the 
proposed provisions dealing with af) 
examination for compliance with the 
mine ventilation plan requirements for 
respirable dust control. 

The final rule redesignates existing 
(d) (l)(i) and (ii) as (d)(])(U) and (iii), 
revises paragraphs (a)(1). (cHI). 
(d) (l)(iii) and (d)(2), removes paragraph 
(a)(2). and adds new paragraphs (a)(2) 
and (d)(l)(i). Additionally, the 
requirements of existing paragraphs (g) 
and (h). recordkeeping and retention. 
are transferred to § 75.363. Hazardous 
conditions, posting. correcting. and 
recording. New paragraphs (g)O) and 
(g) (2) are also added bi' the final rule. 

or not. ~mmenters gave several 
exampleS of activities that take place on 
.non-coal producing sections including 
equipment repair lind maintenance, 
cutting and welding, rockdusting, clean
up, and roof bolting. AS indicated by 
these commenters. all of these activitieS 
present the potential for a serious 
acddent. One oommenter arguing 
against the proposed change stated that 
the preshift and supplemental 
examinations already address the safeiy 
concerns to which the proposal was 
directed. WhlJe MSHA considers the 
preshift and supplemental examinations 
to be of great importance in providing 
a safe work environment, these 
examinations are performed prior to 
workers on a shift entering the mine or, 
in the case of the supplemental 
examination, in an area of the mine that 
has not been preshlft examined. The on
shift examJnation is intended to address 
hazards that develop during the shift. 
The concept of the on-shift examination 
is not new. On-shift examinations of 
coal producing sections have been 
required since the enactment of the 
Federal Coal Mine Health and Safety 
Act of 1969. 

Another conunenter arguing against 
expanding the on-shift examination 
requirement to non-coal producing 
sections stated that requiring on-shift 
examinations of aI"P.as other than 
working sections would detract from 
other required examinations. On-shift 
examinations on coal producing 
sections are normally conducted by 
section foremen who spend the vast 
majority of the shift on the section they 
are supervising. These individuals will 
not normally conduct the on-shift . 
examinations in non-coal producing 
sections. These examinations will be 
conducted by certified persons assigned 
to work in these areas or other certified 
persons assigned to conduct these 
examinations. MSHA does not, 
therefore, foresee reduced attention to 
examinations in working sections. 

Numerous comments were receivp.d 
regarding the proposal for second level 
countersigning of the prpshift 
examination record by the mine 
superintendent. mine manager, or other 

The word ··on-shift' has been added 
to the first sentence of paragraph (a)(1) 
for clarity and conSistency with other 
paragraphs of§ 75.362. MSHA did not 
receive any comments on this proposed 
revision. Paragraph (a)(1) is also revised 
as proposed to reqUire a certified person 
designated by the operator to oonduct 

Another comrnenter suggested that 
the requirements for on-shift 
examinations be expanded further than 
proposed. The commenter stated that 
many of the same types of activities that 
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