Internal Revenue Service - Department of the Treasury

District P.0. Box 2508
Director Cincinnati, OH 4§201
!
Person to Contact: - - —

Telephone Number:
I

Refer Reply to: “~

EP/EOLER 2.8 1330

‘Dath: - e
: . ¢ Ay PAoTEST RECIEVED . |
L LASE ClonEd To Esd 3-29-90%

co fevevid [V

Wa hava conniderad your application for recognition of exeamption from
Fadaral {ncome tax under the provisions of sectior 3%01(c)(I) of the
Intarnal Revanua Code of 1986 and {ts applicablae Tncome Tax
Amyulationn. Naned on the available information, we have daterminad
that you 4o nnt jualify for the reasons net forth on Enclosure I.
|

Conaidaration was given to wvhether you qualify tdi exemption under ;
sthar suhaections of sectfon 501(c) of the Code and we hava concluded |
that you 4o not. £,

[

NDear 3{r or Madam:

As your orqganization has not established exemption from Federal income
tax, 1t will be necessary for you to file an qnnuai;tncomo tax return
on Form 104" {f you ars = trust or Form 1120 1gﬂyou?§re a corporation
or an unincorporated association. Contrib@tionhh to you are not
Aeductible under section 170 of the Code. ; gﬂ

o
I{ you are in agreement with ou: proposed donlal.f’ please s8iqgn and
return <ne copy of the enclosad Form 6018, Consent(to Proposed Advarse
Action, g

You have the right to protest this proposed d@ﬁerninatlon if you
belinve that {t {3 incorrect. To protest, you should subait a written
appeal qgiving the facts, law and other information to support vyour
position as explained 1in the enclosed Publication 892, "Exempt |
Jroanizations Appeal Procedures for Unagreed Iasued%. The appea? must i
be submitted within 30 days f.om the date of this letter and must |
be signed by one of your principal offlcers. ou may request a
hearing with a member of the office of the Re.-ional 'Director of Appeals
when you file your appeal. 1f a hearing is .’q"eited. you will be
contacted to arrange a date for {t. The hearin; Ay be held at the
Regional 0Office, or, {(f you request at any Eﬁutually convenient
Digtrict O(fice. 1f you are to he topresontn@ b*:soneone vho is not
one of your principal officaras, he or she must fil4 a proper powar of
attorney and otherwise qualify under our Conf"&once and Practice
Requiraments as set forth {(n Section 601.502 ofj the Statement of
Procedural Rules. See Treasury Department Circulat No. 230.
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1f you do not protest this proposed determinaﬁion in a timely manner,

it will be considered by the Internal Revenue Service as a failure

to

exhaust available admintstrative remedies. Section 7428(b)(2) of the

Internal Revenue Code provides in part that:

A declaratory judgement or decree under this section shall
not be idsued in any proceeding unless the Tax Court, the
Claims Court, or the district court of the United States for
the District of Columbia determines that the organization
involved has exhausted administrative remedies available to
it within the Internal Revenue Service.

If we do not hear from you within the time specified, this will bacome
our final determination. In that event, appropriate Stata officials

will bse notified of this action in accordance with the provisions
gection 6104(c) of the Code.

Sinceraly youré.

District Director

Enclosures: 3
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ENCLOSURE
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" Pacts - =

I v2s formed on [N, for the

purpoges shown on the trust agreement as follows: .

WITNESS:

whereas, the relatives and friends of I, 2 cancer

victim, are trying t..o collect money for her benefit; and

Whereas, 4t is anticipated that various suma of money will be

accumulated; and

Whereas, Grantor dasires that all of said money be placed with
Trustee in a fund designated the NG

and

Whereaas, the purpose of the Trust Fund 1is charitable

to

provide money to help defray the medical and 1iving expenses
associated with promoting tha general walfara of I

Bl and '

Wwhereas, the Grantor {intends to use said moneiﬂ exclusively for

the benefit of I

Now Ther'efore. the Grantor hereby asaigns.? transfers

and
conveys to the Trustee such monies as she may receive; which
woney is to be held in trust by the Trustee for the use and

benefit of (I, under the terms and conditions

hereinafter set forth.

. !
on I, a2fter being notified 'by the Internal Revenue
Service that a private charity would not be tax exempt, the purposas nf

the trust were amended as follows:

1. The trust is set up with the general charitable purpose of
benefiting indiv¢duals with cancer in the City of NN,
. 2nd not for the benefit of a speciffed {ndividual.
The name given the trust was selectoed merely for identifica-

tion purposes.

2. Said trust i3 organized exclusivolyj:for charitable,
religious, educational, and scientific purposes, including,

for guch purposes, the making of distributions

to

organizations that qualify as exempt organizations under
saction 501(c)(3) of the Internal Revenue Code, or correspond-

ing saction of any future Federal tax code.

i

The amendment also contained additional prov'inioﬁs such as there would
be no inurement to officers and upon dissolution assets would be

contributed to other organizations for exempt purposes under

section

501(c)(3) of the Code. The amendment also stated "Any provisions of
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the original Trust Agreement that are in conflict with the "brovisionﬂ"-—"
of the First Amendment are canceled and of no effect."” )

On the application, the organization's activities were described as
follows: -

The organization was formed I to have a bingo/combina-
tion raffle for the benefit of N a cancer
victim, The money raised to be used to help defray the
hospital, medical, and living expenses of . The
bingo and raffle were held NN, 2nd the receipts
are in a bank account awaiting distribution. The monay is to
be distributed in a lump seum.

The application also states, "Income and assets will " not produce

(interest) income as (principle ias) to be given to I
within 30 days."

The bingo waa aponsored by the NNV, an organization
exempt under section 501(c)(4) of the Code. A circular was used to
advertise the bingo. The circular states, "~BINGO~- for the benefit of
I . ... A letter was also used to generate support for
the bingo and to solicit contributions. The letter states that it is
on the behalf of I, and that a group of NG =
co-workers and friends were crganizing the benefit bingo to assist
B and her family. :

In a letter dated N, t'e organization provided addition-
al :aformation. This additinnal inf¢rmation is shown, in part, below:

Benefits paid to date include SHNEEE given to .
The additional funds raised are being held in a non-interest
bearing account until further distribution is made.

The organization will terminate upon disbursement of the

present remaining funds. The funda will be disbursed as soon
as a determination is made as to the status of this
organization. we would expect the fund to terminate within

the next 60 days.

There is no budget planned as there are no income generating
activities planned and the only anticipated expense would
involve tax preparation and expense.

All funds received to date will be donated for the benefit of
I .

No mrre bingos or fund raising activities are be‘;i.ng planned by
this ¢~ganization. ‘
!,
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Only one bingo event- has been snonsored and no otheras are

planned. The event was held NG

No future hingo and/cr raffle events are planned at this time.

LAW

Section 501(c)(3) of the Code provides, in part, £§r the exemption trom
Federal income tax of organizations organized and operated exclusively
for charitable, religious or educational purposes, no part of the net

earnings of which inures to the benefit of any private shareholder or
individual.

Section 1.501(c)(3)-1(a)(1) of the Regulations states that in order to
qualify under section 501(c)(3) of the Code, ‘an organization must be
bnth organized and operated exclusively for one or more exempt
purposes. If an organization fails to meet either the organizational
or operational test, it is not exempt.

Section 1.501(c)(3)~-1(b)(1)(a) and (b) of the Regulations states that
an organization is organizaed exclusively for one or more exempt
purposes only if its articles of organization 1limit the purposes of
the organizaiton to one or more exempt purposes and do not expressly
empowar thc crganization to engage in activities which are not 1in
furtherance of an exempt purpose,

Section 1.501(c)(3)-1(c)(1) of the Requlations statas that an organiza-
tion will be regarded as "operated exclusively" for one or more exempt
purposes only if it engages primarily in activiti§s which accomplish
one or more of such exemp* purposes specified in section 501(c)(3) of
the Code, An organization will not be 8o regarded if more than an
insubstantial part of its activities is not in furtherance of an exempt
purporns.. i

Cection 1.501(¢c)(3)-1(d)(1)(i1) of the Regulations states that an
organization i8 not operated exclusively for one or more exempt
purposes unless it serves a public rather than a private interest. It
must not be operated for the benefit of designated individuals.

Revenue Ruling 67-367, 1967-2 C.B. 188, pravideg that a nonprofit
organization whose sole activity is the operation of a "scholarship"
plan for making payments to pre-selected, gspecifically named in-
dividuals does not qualify for exemption from Federal income tax under
section 501(c)(3) of the Internal Revenue Code.

Carrie A. Maxwall Trust, Pasadena Mathodiist Foundation vs,
Commigsioner, 2 TCM 905 (1943),. This case held rhat a trust set up

for the benefit of an aged clergyman and his wife ! was not an exempt
organization, Degspite the fact that the olderﬁy gentleman was {n
financial need, this was a private trust, not a charitable trust.

i
¢
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i T ANALYSIS - ———
The original trust clearly states that it is set up to benefit the
individual, . Although the First amendment to the Trust
corrects the defect in the organizing instrument, the amendment was
made at a point in time when the organization had completed its ac-
tivities and had already performed actording to the purposes stated
in the original documepnt. The organization stated in its application,
in its public announcements, and in its solicitation letters that the
funds raised would be for the benefit of . The organiza-
tion had also indicated that its only disbursement to date was SN
paid to I, "nd that its intention was to pay its remaining
funds to -

Our position is that the Trust as originally organized 'did not mesat
the organizational requirements set out in the Regulation 1.501(c)(3)-
1(b)(1)(a) and (h). A1l of the organization's activities took place
under the provisions of the original Trust Agreement. The organization
has also failed to meet the operational test aset out 1in Regulation
1.501(c)(3)=-1(c) (1) because it operated for the benefit of a designated
individual indicating it is not serving a public purpose but a private
interest, contrary to Regulation 1.501(c){(3)-1(d)(1ii).

We rely on Revenue Ruling 67-367, previously cited, which Adenied
exemption to an organization paying scholarships to pre-selected,
gpecifically named individuats. We also rely on the Carrie A. Maxwell
Trust, Pasadena Methodigst Foundation vs., Commissioner, which denied
exemption to a trust set up to benefit an elderly, retired minister,
who was consgidered to be in financial need. :We think the I
I (s sinilar because it too is set up for the benefit of a
designated individual.

The organization argues that it should be granted exemption on the
grounds that it was founded for strictly charitable purposes and that
it changed its Trust document to meet the organizational test of

section 501(c)(3), and that the NG . an exempt

organization, sponsored the fund raising events.

We do not dispute the facts presented by the organization, but we
disagree with the conclusion, Although I is a person in
need of assistance, an organization set up for her exclusive benefit
has a private rather than a public interest, whiqh means it is not
charitable within the meaning of section 501(c)(3) of the Code.
Amending the Trust document to meet the organizational test would be
meaningful if the organization were seeking a Qrospective exemption
from the date the trust was amended on the premise it could demonstrate
that in the future it would operate for public rather than private

benefit. In this case, however, the organizaticn's past operations
were all for the benefit of a designated individu*l and it plans no
future activities. In a situation where the| original organizing

document contains no provisions which were contradictory to the per-
mitted purposes of section 501(c)(3) and the past operations were for
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public rather than private benefit, retroactive exemption could be
considered. But the facts in this case indicate otherwise. We can
see no reason to grant praspective exemption as no future activities
are planned, and exemption for the period prior to the time the Trust
was amended could not be considered because in that period the Trust
was both organized and operated for & private benefit, The fact that

, the sponsor of the fund raiser, 1is exempt
under section 501(c)(4) does not effect the exempt status of the Trust.
An organization cannot assume the exempt status of a sponsor, but must
prove its exemption in accordance with Regulation 1.501(a)-1(a)(2).

CONCLUSION
I vas organized and operated for the
benefit of a designated individual and not for a public purpose.
Therefore, the Trust is not exempt from tax under saction 501(c)(3)
of the Code.



