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Mr. Chairman and members of the Committee, | am David Wales, Deputy Director of the
Federal Trade Commission’s Bureau of Competition. | appreciate the opportunity to appear
today to discuss some of the Commission’s activities to promote competition in health care
markets.!

The FTC haslong been actively involved in health care markets, and health care
continues to be a high priority for the Commission.? The agency’ s fundamental goal has not
changed: to ensure that health care markets operate competitively. Asin the past, the agency
will bring enforcement actions where necessary to stop activities that harm consumers by
unreasonably restricting competition.

At the same time, the FTC is not solely avigilant “cop on the beat” out to protect
consumers from anti-competitive conduct. The agency works to promote competition through a
variety of other actions, aswell, including: providing guidance to market participants to help
them comply with the law; undertaking and publishing studies, public hearings, and reports; and

advising state and federal policymakers on competition issues in health care.?

! Thiswritten statement represents the views of the Federal Trade Commission.

My oral presentation and responses are my own and do not necessarily reflect the views of the
Commission or of any Commissioner.

2 Actionsto promote a competitive health care marketplace have enjoyed bipartisan

support within the Commission. See, e.g., Deborah Platt Mgjoras, Chairman, Federa Trade
Commission, “The Federal Trade Commission: Fostering a Competitive Health Care
Environment that Benefits Patients,” Remarks before World Congress L eadership Summit, New
York, N.Y. (February 28, 2005); Timothy J. Muris, Chairman, Federal Trade Commission,
“Everything Old is New Again: Health Care and Competition in the 21* Century,” Remarks
before the 7" Annual Competition in Health Care Forum, Chicago, Illinois (November 7, 2002);
Robert Pitofsky, Chairman, Federal Trade Commission, Testimony before the Committee on the
Judiciary, United States House of Representatives, Concerning H.R. 1304, the “Quality Health
Care Coadlition Act of 1999.”

3 For example, the Commission currently is undertaking an industry-wide study of

the competitive effects of the use of authorized generic drugs in the prescription drug



Indeed, education — explaining antitrust policy to the industry and the public —is a key
part of our mission. Thereis plenty of misapprehension and misinformation about the
application of the antitrust laws to the health care marketplace, and the FTC activities and
policiesinthisarea. The agency works hard to keep the lines of communication open and our
guidance up-to-date as markets evolve, and to provide additional guidance as new market
structures and new forms of competition develop.

As part of itslaw enforcement role, for the past 25 years, the Commission has challenged
naked price fixing agreements and coercive boycotts by physicians in their dealing with health
plans.* These arrangements largely consist of otherwise competing physicians jointly setting
thelir prices and collectively agreeing to withhold their servicesif health care payers do not meet
their fee demands. Such conduct is considered to be “per s&’ unlawful because it harms
competition and consumers — raising prices for hedth care services and health careinsurance
coverage, and reducing consumers' choices.

Not all joint conduct by physicians, however, isimproper. Physician network joint
ventures can yield impressive efficiencies. Thus, the FTC (together with DOJ) committed long
ago to using a badancing test (in our legd parlance, the “rule of reason”) to evaluate those
physician network joint ventures that involve significant potential for creating efficiencies
through integration. Physician joint ventures involving price agreements can avoid summary

condemnation, and merit the balancing analysis, if the physicians' integration is likely to produce

marketplace. See 71 Fed. Reg. 16779 (April 4, 2006).

4 See Overview of FTC Antitrust Actions in Health Care Services and Products,
available at http://www.ftc.gov/bc/0608hcupdate.pdf.
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http://www.ftc.gov/bc/0608hcupdate.pdf.

significant efficiencies that benefit consumers, and any price agreements (or other agreements

that would otherwise be per seillegd) are reasonably necessary to realize those efficiencies.

It isimportant to consider what can happen when health plans are forced to accept the

collective demands of hedth care providers for higher fees that are not reasonably necessary to

achieving significant efficiencies. The effect is not simply on the health plans that must pay

more. Experience with antitrust enforcement over the years shows that the effects can extend to

various parties, and in various ways, throughout the health care system:

Consumers and employers face higher prices for health insurance coverage, potentidly
forcing some employersto reduce or drop health benefits for their employees.
Consumers also face higher out-of-pocket expenses, such as increased co-payments.

Senior citizens participating in Medicare HM Os (health maintenance organizations) may
face reduced benefits, because Medicare pays HM Os a fixed amount per enrollee. Higher
feesfor professional services mean that health plans will have fewer dollars available to
pay for benefits that are not available under traditional Medicare, but currently are

provided by many Medicare HMOs.

The federal government may pay more for health coverage for its employees through the

Federal Employees Hedth Benefits Program and military health care programs.

State and local governments may incur higher costs to provide health care benefits to their

employees.

State Medicaid programs attempting to use managed care srategies to serve their

beneficiaries may have to increase their budgets, cut optional benefits, or reduce the
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number of beneficiaries covered.

. State and local programs providing care for the uninsured may be further strained because
making health insurance coverage more costly can be expected to increase the already

sizable portion of the population that is uninsured.

For example, just two weeks ago, the Commission accepted for public comment a
consent agreement involving two IPAs (independent practice associations) representing
approximately 127 primary care physiciansin the Kansas City area.® The consent agreement
settles charges that the physcians refused to sell their medical servicesto certain health plans,
except on jointly agreed-upon terms, including price terms, and that the physicians’ actions were
intended to raise or maintain higher fees. Further, according to the Complaint, the physicians
agreement and refusal to deal regarding their individua medical services were not reasonably
related to any productive cooperative activity among them, or the IPAs that acted on their behalf.

This matter may be of particular interest to those who are concerned about the Medicare
program because, according to the Complaint, the threatened boycott by the physicians of one
health plan that opposed their contract demands would have prevented that plan from offering its
Medicare HMO program in two counties. Thefederal government has authorized the

establishment of Medicare HM O programs that may provide more extensive benefits than

° See generally U.S. DEP' T OF JUSTICE & FEDERAL TRADE COMMISSION,

IMPROVING HEALTHCARE: A Dose oF COMPETITION (2004) (hereinafter “IMPROVING
HEALTHCARE”).

6 In the Matter of New Century Hedth Quality Alliance, Inc., Prime Care of
Northeast Kansas, L.L.C., et al. FTC File No. 051-0137, available at
http://www.ftc.gov/os/caselist/0510137/0510137.htm.
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traditional Medicare coverage, as an alternative for elderly consumers. In one of the counties, the
plan was the only Medicare HMO available to elderly consumers. Thus, the physicians' actions
would have eliminated any opportunity for consumers there to choose a Medicare HM O option.
In the other county, the plan was one of only two that were available to consumers. The
challenged activity would have eliminated consumers opportunity to choose between the
Medicare HMO alternatives for their coverage.

The FTC' s experience teaches that this type of physician price-fixing and coercive
collective activity in deding with health plans — without any accompanying pro-competitive
benefits — raises consumer health care costs considerably, without benefitting consumers.
Unfortunately, this sort of harmful and unjustified behavior continues in the health care area,
which iswhy the agency has been active in chdlenging thistype of activity.

It is important to emphasize that collective setting of prices and negotiation with health
plans by physicians does not assure quality health care, and there is no inherent inconsistency
between vigorous competition and the delivery of high quality health care services. Theory and
practice confirm that just the opposite is true — when vigorous competition occurs, consumer
welfareisincreased in hedth care, asin other sectors of the economy.” Interference with
competition is far more likely to decrease consumer welfare. Asthe Supreme Court observed in
Indiana Federation of Dentids, such interference necessarily and improperly preempts “the

working of the market by deciding . . . that customers do not need that which they demand.”®

! See generally, Paul J. Feldstein, HEALTH CARE Economics (6th ed. 2004).
8 Indiana Fed' n of Dentistsv. FTC, 476 U.S. 447, 459 (1986).
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As noted above, however, it also isimportant to remember that much joint conduct by
physicians can be pro-competitive, and that neither the antitrust laws, nor the enforcement
agenciestreat it as an antitrust violation.” As pressure to control health care costs and assure
quality continues, there has been increasing interest in encouraging efforts to achieve the
efficiencies that can come about through cooperation and collaboration. Practically every week
FTC staff hear about a new form of collaborative arrangement in the hedth care field, involving
various combinations of providers, insurers, or other purchasers. Developments in information
technology, for instance, present new opportunities for efficency-enhancing integration among
health care providersthat are likely to increase efficiency and help assure high quality. Although
these cooperative efforts often involve factually novel arrangements, antitrust analysisis
sufficiently flexible to distinguish innovative, pro-competitive, market responses from collective
effortsto resist competition. Indeed, potential efficiencies are oneof the coreissuesin
contemporary antitrust analysis, and thisistruein health care, asin all sectors of the economy.

The FTC supportsiinitiatives to enhance quality of care, reduce or control ever-escalating
health care costs, and ensure the free flow of information in health care markets, because such
initiatives benefit consumers. The Commission has no pre-existing preference for any particular
model for the financing and delivery of health care. Such matters are best |eft to the marketplace,

with physicians and other health care providers, and health plans offering aternatives that they

9 See, eg., Letter from Jeffrey W. Brennan, Assistant Director, Bureau of
Competition, Federal Trade Commission to Gregory G. Binford (February 6, 2003) (staff
advisory opinion stating that staff would not recommend that the Commission pursue law
enforcement action with regard to a proposed program by physicians to publicize their concerns
about the effects of reimbursement levels and other policies of health plansin the Dayton, Ohio,
area.
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hope consumers and other purchasers will find attractive, based on cost, quality, convenience,
and other factors consumers consider important. The FTC' sroleisimportant — but limited: to
protect the market from anti-competitive conduct that prevents it from responding freely to the
demands of consumers.

To help adlay physicians' and other health care providers concerns about potential
antitrust issues regarding collaborative activity, and to encourage the devel opment of potentially
pro-competitive and lawful arrangements, the Commission has undertaken a broad and proactive
effort to inform and educate participants in the hedth care area. For example, the FTC and the
Department of Justice jointly developed and published Statements of Antitrust Enforcement
Policy in Health Care.’® These Statements describe and explain & length how otherwise
competing physicians may collaborae through arrangements that have the potential to lower
costs, improve quality, and benefit consumers, without running afoul of the antitrust lavs.** The
two agencies, consistent with antitrust law generally, have long recognized the importance of not
summarily condemning physician and other health care provider network joint ventures that have

the potential to create efficiencies through integration of the participants.

10 Department of Justice & Federal Trade Commission, Statements of Antitrust
Enforcement Policy in Hedlth Care (1996), available at http://www.ftc.gov/reports/hlth3s.htm.
Previous editions of such joint enforcement policy statementsin the health care area were issued
in 1993 and 1994. See also IMPROVING HEALTHCARE at ch. 2, 40-41.

1 For example, through formation of efficiency-enhancing, integrated joint
arrangements involving physicians and other health care providers who: share financial risk
regarding the efficiency with which they together provide care through the arrangement; who are
“clinically integrated” to together improve the quality and efficiency of the care they provide; or
who otherwise are integrated in ways that jointly increase their efficiency and benefit consumers,
or through arrangements that avoid horizontal agreement among the participants on prices or
other competitively significant terms of dealing. See Statements of Antitrust Enforcement Policy
in Health Care at Statement 8 and Statement 9.
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The Commisson staff also has provided considerable detailed guidance about potentially
pro-competitive forms of physician integration. For example, over the years it has issued
numerous advisory opinions concerning physician networks. In one notable instance, the staff
issued a favorable advisory opinion to MedSouth in Denver,*? amulti-specialty physician
initiative involving “clinical integration” among the participants. This year, the staff issued
another lengthy advisory opinion with detailed guidance about how such arrangements are
analyzed,® and currently is considering other requests for guidance regarding multi-provider
arrangements involving clinical integration or other forms of collaboration.

Conclusion

The dynamics of evolving health care markets continue to pose chalenges for market
participants. The FTC is committed to working with physicians and other providers to give them
guidance to avoid antitrust pitfalls as they respond to market challenges. At the sametime,
collective action by health care providers to obstruct new models for providing or paying for
care, or to interfere with cost-conscious purchasing, remains a significant threat to consumers,

and the Commission will continueto act to protect consumersfrom such conduct.

12 L etter from Jeffrey W. Brennan, Assistant Director, Bureau of Competition, to
John J. Miles, Ober , Kaler, Grimes & Shriver (Feb. 19, 2002) (staff advisory opinion re:
MedSouth, Inc.), available at <http://www.ftc.gov/bc/adops/medsouth.htm>.

13 Letter from David R. Pender, Acting Assistant Director, Bureau of Competition,
to Clifton E. Johnson and William H. Thompson, Hall Render, Killian, Heath & Lyman (March
28, 2006) (staff advisory opinion letter re: Suburban Health Organization, Inc.), available at
http://www.ftc.gov/0s/2006/03/SuburbanHeal thOrgani zati onA dvisoryOpi nion03282006. pdf .
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