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acorporation.

)
In the Matter of )
)
AMGEN INC., )
acorporation; )
)
and )
) Docket No.

IMMUNEX CORPORATION, ) DECISION AND ORDER
)
)
)

The Federd Trade Commission (“Commission”) having initiated an investigation of the
proposed merger of Respondent Amgen Inc. (“Amgen”) and Respondent Immunex Corporation
(“Immunex”), hereinafter referred to as “Respondents,” and Respondents having been furnished
thereafter with a copy of adraft of Complaint that the Bureau of Competition proposed to present
to the Commission for its congideration and which, if issued by the Commission, would charge
Respondents with violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission having theresfter executed
an Agreement Containing Consent Orders (“ Consent Agreement”), containing an admission by
Respondents of dl the jurisdictiond facts set forth in the aforesaid draft of Complaint, a tatement
that the signing of said Consent Agreement is for settlement purposes only and does not
condtitute an admission by Respondents that the law has been violated as dleged in such
Complaint, or that the facts as alleged in such Complaint, other than jurisdictiond facts, are true,
and waivers and other provisions as required by the Commission’s Rules; and

The Commission having thereafter congdered the matter and having determined that it had
reason to believe that Respondents have violated the said Acts, and that a Complaint should issue
gating its charges in that respect, and having thereupon issued its Complaint and an Order to



Maintain Assets, and having accepted the executed Consent Agreement and placed such Consent
Agreement on the public record for aperiod of thirty (30) days for the receipt and consideration
of public comments, now in further conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the following jurisdictiond findings and
issues the following Decison and Order (“Order”):

1 Respondent Amgen is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its office and principa place of business
located a One Amgen Center Drive, Thousand Oaks, California 91320-1799.

2. Respondent Immunex is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Washington, with its office and principd place of
business located at 51 University Street, Sedttle, Washington 98101-2936.

3. The Federd Trade Commission has jurisdiction of the subject matter of this
proceeding and of Respondents, and the proceeding isin the public interest.

ORDER
l.

IT ISORDERED that, asused in this Order, the following definitions shal apply:

A. “Amgen” means Amgen Inc., its directors, officers, employees, agents, representatives,
predecessors, successors, and assigns, itsjoint ventures, subsidiaries, divisons, groups and
affiliates controlled by Amgen Inc. (including, but not limited to, AMS Acquisition, Inc.), and
the respective directors, officers, employees, agents, representatives, successors, and assigns
of each.

B. “Immunex” means Immunex Corporation, its directors, officers, employees, agents,
representatives, predecessors, successors, and assigns, itsjoint ventures, subsidiaries,
divisons, groups and &ffiliates controlled by Immunex Corporation (including, but not limited
to, Immunex Manufacturing Corporation), and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

C. “Repondents’ means Amgen and Immunex, individualy and collectively.

D. “Merger” meansthe proposed merger of AMS Acquisition Inc., awholly-owned subsidiary
of Amgen, and Immunex by means of an Amended and Restated Agreement and Plan of
Merger dated as of December 16, 2001, by and among Amgen, AMS Acquisition Inc., and
Immunex.



. “Commisson’ means the Federd Trade Commission.

. “Regeneron” means Regeneron Pharmaceuticas Inc., a corporation organized, existing and
doing business under and by virtue of the laws of the State of New Y ork, with its offices and
principa place of businesslocated a 777 Old Saw Mill River Road, Tarrytown, New Y ork
10591.

. “Schering” means Schering Aktiengesdllschaft, a stock corporation organized under the laws
of The Federd Republic of Germany with its offices and principd place of business located at
Mullerstrasse 178, 13353 Berlin, Germany.

. “Serono” means Serono International, S.A., a corporation organized, existing and doing
business under and by virtue of the laws of the Swiss Confederation, with its offices and
principal place of business located at 15bis, Chemin des Mines, Case Postale 54, CH-1202
Geneva, Switzerland.

. “Agency(ies)” means any governmenta regulatory authority or authoritiesin the world
respongble for granting gpprova(s), clearance(s), qudification(s), licens(s) or permit(s) for
any aspect of the research, development, manufacture, marketing, distribution or sde of a
Product. Theterm “Agency” includes, but is not limited to, the United States Food and
Drug Adminigration (“FDA”").

. “BLA” meansthe Biologic License Application or Establishment License

Application/Product License Application filed or to be filed with the FDA for Leukine
pursuant to 21 C.F.R. 601.2, et seq., and Section 351 of the Public Health Service Act, or its
foreign Agency equivaent, and dl supplements, amendments, revisons thereto, any
preparatory work, drafts and data necessary for the preparation thereof, and all
correspondence between the Respondents and the FDA or other Agency relative thereto.

. “Bothell Facility” meansthat portion of the Immunex facility located at 21511 23 Drive SE,
Bothdll, Washington that is described in Exhibits A-2 and B (and which congtitutes a portion
of the larger fecility thet islegaly described in Exhibit A-1) of the Lease by and among
Immunex and Schering, which Lease is attached as Exhibit H to the Leukine Asset Purchase
Agreement.

. “Business Day” means any day excluding Saturday, Sunday and any United States Federd
holiday.

. “Closing Dae’ means the date on which Respondents and a Commission-approved Acquirer
close on atransaction to divest, license, or otherwise convey relevant assets pursuant to this
Order.



. “Commission-gpproved Acquirer” means an entity gpproved by the Commission to acquire
the Leukine Assts.

. “Confidentia Business Information” means dl information owned by Respondents that is not
in the public domain related to the research, devel opment, manufacture, marketing,
commercidization, distribution, importation, cogt, pricing, supply, saes, sales support, or use
of Leukine.

. “Divedtiture Agreement” means any agreement between Respondents and a Commission-
approved Acquirer (or between a trustee appointed pursuant to Paragraph V1 of this Order
and a Commission-gpproved Acquirer) and al amendments, exhibits, attachments,
agreements, and schedules thereto, related to the Leukine Assets to be divested that have
been approved by the Commission to accomplish the requirements of this Order.

. “Divedtiture Trustee” means the trustee appointed by the Commission pursuant to Paragraph
VI.A. of this Order.

. “Domain Name’ means the domain name(s) (universal resource locators), and registration(s)
thereof, issued by any entity or authority who issues and maintains the domain name
regiration. “Domain Name’ shdl not include any trademark or service mark rightsto such
domain names other than the rights to the Leukine Trademarks required to be divested.

. “Drug Magter Files’ means the information submitted to the FDA as described in 21 CF.R.
Part 314.420 related to Leukine.

. “Effective Dat€’ means the date the Merger is consummeated by filing articles of merger with
the Secretary of State of the State of Washington.

. “Governmentd Entity” means any Federd, sate, loca or non-U.S. government or any court,
legidature, governmenta agency or governmenta commission or any judicia or regulatory
authority of any governmernt.

. “IL-1 Inhibitor” means any recombinant human Interleukin-1 (“IL-1") binding protein that
bindsto IL-1, thereby reducing the binding of IL-1 to the target cell membrane receptors.

. “IL-1 Trap” means amolecule capable of binding to IL-1, thereby reducing the binding of
IL-1 to the target cell membrane receptors, which moleculeis comprised of dl of, or an IL-1
binding portion of, an IL-1 receptor (Typel or TypeIl) and dl of, or an active portion of,
the IL-1 accessory protein.

. “IL-1 License Agreement” means the license agreement between Immunex and Regeneron
dated June 26, 2002, attached hereto as non-public Appendix 1V.



Y.

AA.

“IND” means an Invedtigationd New Drug Application filed with the FDA for Leukine
pursuant to 21 C.F.R. 312.1, et seq., for which Immunex is the “ Sponsor” (as defined in 21
C.F.R. 312.3), and dl supplements, amendments and revisions thereto.

“Leuking’ means the Product that contains the active ingredient genericaly known as
sargramogtim, i.e., a certain modified human granul ocyte-macrophage colony stimuleting
factor produced by recombinant DNA technology, that is or was researched, devel oped,
manufactured, marketed and sold by Respondent Immunex prior to the divestiture of the
Leukine Assets. Theterm “Leuking’ dso includes Products in development by Respondent
Immunex on or before the Effective Date that have asmilar amino acid sequence and
mechanism of action to that of Leukine, i.e., that timulate production of granulocytes and
macrophages.
“Leukine Assets’ means dl of Respondent Immunex’ s rights, title and interet, in the United
States and Canada, in and to al assets related to Leukine to the extent legdly transferable,
including the research, development, manufacture, distribution, marketing or sdle of Leukine
indluding, without limitation, the following:

1. dl Leukine Intellectua Property;

2. the Product and Product Regidtrations;

3. the Leukine Trade Dress,

4. the exiding ligs of dl current customers for Leukine and the pricing of Leukine for such
customers,

5. a the Commission-gpproved Acquirer’ s option, each of the Leukine Assumed Contracts;

6. dl Leukine Marketing Materids;

7. dl Website(s) related to Leukine,

8. rightsto use the NDC Numbersrelated to Leukine;

9. rights of reference to the Drug Master Files;

10. rights of reference (if such rights exist) to information Ssmilar to the Drug Magter Files

submitted to any Agency (including any Agency outside the United States and Canada)
other than the FDA;

11. Leukine Scientific and Regulatory Materid,;



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

al unfilled customer orders for finished goods as of the Closing Date (alist of such
ordersisto be provided to the Commission-gpproved Acquirer within two Business Days
after the Closing Date);

Leukine Manufacturing Technology, and Leukine manufacturing and manufacturing
Processes,

at the Commission-gpproved Acquirer’ s option, al inventories in existence as of the
Closng Date, including, but not limited to, raw materias, goods in process, finished
goods, and L eukine specific packaging and labdls;

the cdl bank inventories related to Leukine owned by Respondent Immunex, including,
but not limited to, Master Cell Bank Lot BVL-0002; Working Cell Bank Lot:
BAG/010138; Working Cell Bank Lot: BAG/A03184; Origind Host Source Materid:
XV2181 diploid; and one (1) vid of yeast hgploid strain named: 79 containing the same
plasmid PIXY 15;

the Leukine Microbid Manufacturing Facility, provided, however, tha, in lieu of asde of
thisfacility to the Commission-approved Acquirer, the Respondents may offer aleaseto
the facility, for aterm of not less than three (3) years from the Closing Date and
renewable, at the Commission-approved Acquirer’ s option, for &t least five (5) additiona
terms of one (1) year each;

al manufacturing and other equipment located at the Leukine Microbid Manufacturing
Facility that was used in, or suitable for use in, the research, development or manufacture
of Leukine;

a the Commission-gpproved Acquirer’s option, the Bothell Facility including the redl
property and buildings; provided, however, if the Commission-approved Acquirer so
elects, the Respondents may provide along-term lease to the Bothell Fecility in lieu of a
sde of the facility to the Commission-approved Acquirer;

at the Commission-gpproved Acquirer’ s option, al qudity control equipment used or
held for use for the manufacture of Leukine thet islocated at the Bothell Facility;

al permits from any Governmental Entity that are required to manufacture or sl
Leukine, to the extent transferable; and

al Respondents' books, records and files related to the foregoing, including, but not
limited to, the following specified documents. the Product Regigrations; rights of
reference to Drug Magter Files, including, but not limited to, the pharmacology and
toxicology data contained in dl INDs and BLAS, dl data submitted to and all
correspondence with the FDA and other Agencies, dl vaidation documents and data; all



market sudies; dl sdes higories, including, without limitation, clinical data, sdesforce
cal activity, and physcian prescription activity (to the extent Respondents have the right
to trandfer such information), for Leukine on a per-physician basis from January 1, 1997,
through the Closing Date, and qudity control histories pertaining to Leukine owned by
Respondents, in each case such asisin existence, and in the possession or control of
Respondents, as of the Closing Date.

Provided, however, that in cases in which documents or other materiasincluded in the
Leukine Assats contain information thet (i) relates both to Leukine and to other Products
or businesses of Respondent Immunex, and (ii) cannot be segregated in a manner that
preserves the ussfulness of the information as it relates to Leukine, the Respondent
Immunex shall be required only to provide copies of the documents and materias
containing thisinformation. In instances where such copies are provided to the
Commission-gpproved Acquirer, the Commission-approved Acquirer shal have accessto
origina documents under circumstances where copies of documents are insufficient for
evidentiary or regulatory purposes. The purpose of this proviso isto ensure that
Respondents provide the Commission-agpproved Acquirer with the above-described
information without requiring Respondents completdly to divest themselves of information
that, in content, also relates to Products and businesses other than Leukine.

BB. “Leukine Assat Purchase Agreement” means the “ Asset Purchase Agreement by and between
Immunex Corporation as Sdller, and Schering Aktiengesdllschaft as Purchaser” dated May 2,
2002, and adl amendments, exhibits, attachments, agreements, and schedules thereto, related
to the Leukine Assets to be divested that have been approved by the Commission to
accomplish the requirements of this Order. The Leukine Asset Purchase Agreement is
attached to this Order as non-public Appendix I1.

CC. “Leukine Assumed Contracts’ means all contracts or agreements:

1

2.

pursuant to which any third party purchases Leukine from Immunex;

pursuant to which Immunex purchases any materids from any third party for usein
connection with the manufacture of Leukine;

. rdaing to any dinicd trid involving Leukine
. condtituting the materid transfer agreements involving the transfer of Leukine;

. rdating to the marketing of Leukine or educational matters relating to the Leukine

business;

. rdating to the manufacture (including finish or fill) of Leukine;



DD.

EE.

7. condtituting confidentiaity agreementsinvolving Leukine
8. involving any roydlty, licenang or smilar arangement involving Leukine;

9. pursuant to which any services are provided to Immunex with respect to Leukine or the
Leukine business, including consultation arrangements, and/or

10. pursuant to which any third party collaborates with Immunex in performance of research
or development of Leukine or the Leukine business.

Provided, however, that where any such contract or agreement aso relates to Product(s)
of Respondent Immunex other than Leukine, Respondents shal assign the Commission-
approved Acquirer al such rights under the contract or agreement as are related to
Leukine, but concurrently may retain smilar rights for the purposes of the other
Product(s).

“Leukine Bothell Microbid Facility Project Employees’ means dl employees of Respondent
Immunex who directly participated (irrespective of the portion of working timeinvolved) in
the planning, engineering, procurement, or analyss of the means to produce Leukine at
Immunex’ s fadility in Bothell, Washington within the eighteen (18) month period immediady
prior to the Closng Date. These employees are identified in non-public Appendix I.

“Leukine Copyrights’ meansrightsto dl origina works of authorship of any kind related to
Leukine and any registrations and gpplications for registrations thereof, including, but not
limited to, the following: al promotiona materids for hedthcare providers, dl promotiona
materias for patients, educationd materias for the sdesforce; copyrightsin dl pre-clinicd,
clinical and process development data and reports relating to the research and devel opment
of Leukine or of any materias used in the research, development, manufacture, marketing or
sdeof Leukine, including dl raw datarelating to dinicd trids of Leukine, al case report
formsrelating thereto and dl satistica programs developed (or modified in a manner
materid to the use or function thereof (other than through user references)) to andyze
clinical data, al market research data, market intelligence reports and satistical programs (if
any) used for marketing and sales research; customer information, promotiona and
marketing materids, Leukine sales forecasting models, medica education materids, saes
training materids, Webdte content and advertisng and display materids, dl records rdating
to employees that accept employment with the Commission-gpproved Acquirer (excluding
any personne records the transfer of which is prohibited by applicable law); dl records,
including customer ligts, salesforce call activity reports, vendor ligts, sales data,
reimbursement data, speaker lists, manufacturing records, manufacturing processes, and
supplier ligts; dl data contained in laboratory notebooks rdating to Leukine or relating to its
biology; al adverse experience reports and files related thereto (including source
documentation) and al periodic adverse experience reports and al data contained in
electronic data bases relating to adverse experience reports and periodic adverse experience



reports; dl andytica and qudity control data; and dl correspondence with the FDA.

FF. “Leukine Core Employees’ means the Leukine Bothdl Microbid Facility Project Employees,
Leukine Manufacturing Employees, Leukine Marketing Employees, Leukine Patent
Attorneys, and Leukine Research and Devel opment Employees.

GG. “LeukineIntdlectud Property” meansdl of the following related to Leukine:
1. Patents;
2. Leukine Copyrights;
3. Leukine Software;

4. Leukine Trademarks, including the goodwill of the business symbolized thereby and
associated therewith;

5. trade secrets, know-how, techniques, data, inventions, practices, methods and other
confidential or proprietary technical, business, research, development and other
information, and dl rightsin any jurisdiction to limit the use or disclosure thereof;

6. rightsto obtain and file for Patents and regigtrations thereof; and

7. rightsto sue and recover damages or obtain injunctive relief for infringement, dilution,
misgppropriation, violation or breach of any of the foregoing.

Provided, however, “Leukine Intelectud Property” does not include the name “Immunex”
or related logos to the extent used on other of Respondent Immunex’s Products.

HH. *Leukine Manufacturing Employees’ means al employees of Respondent Immunex who
directly participated (irrespective of the portion of working time involved) in the manufacture
of Leukine, including, but not limited to, those involved in the qudity assurance and quality
control of Leukine, within the eighteen (18) month period immediately prior to the Closng
Date. These employees are identified in non-public Appendix I.

I1. “Leukine Manufacturing Technology” means dl technology, trade secrets, know-how, and
proprietary information related to the manufacture, validation, packaging, release testing,
Sability and shelf life of Leukine, induding Leukineg s formulation, in exisence and in the
possession of Respondents as of the Closing Date, including, but not limited to,
manufacturing records, sampling records, standard operating procedures and batch records
related to the manufacturing process, and supplier ligs.

JJ. “Leukine Marketing Employees’ means dl executives of Respondent Immunex who directly



KK.

LL.

MM.

NN.

0O0.

PP,

participated (irrepective of the portion of working time involved) in the marketing,
contracting, or promotion of Leukinein the United States and Canada within the eighteen
(18) month period immediately prior to the Closng Date. These employees include, without
limitation, dl executives having any responghilitiesin the areas of sdes management, brand
management, sales training, market research, managed care contracting, hospital market and
other specialty markets, but excluding adminidrative assstants. These employees are
identified in non-public Appendix I.

“Leukine Marketing Materids’ means dl marketing materiads used anywhere in the world
related to Leukine as of the Closing Date, including, without limitation, al advertisng
materids, training materids, product data, price ligts, mailing ligts, sdes materids (eg.,
detailing reports; vendor lists, sdes data; reimbursement data), marketing informetion (e.g.,
competitor information; research data; market intelligence reports; statistica programs (if
any) used for marketing and sales research; customer information, including customer sales
information; saes forecasting moddls, medica educationad materids, Webste content and
advertisng and display materids, speaker lists), promotional and marketing materials,
artwork for the production of packaging components, television masters and other smilar
materias related to Leukine.

“Leukine Microbiad Manufacturing Facility” means the third floor of Immunex’ s facility
located at 51 Univergity Street, Seettle, Washington that has been used by Immunex to
research and develop Leukine and to manufacture Leukine bulk drug substance.

“Leukine Patent Attorneys’ means dl employees of Respondent Immunex who are atorneys
and who performed lega work (irrepective of the portion of working time involved) on
Patents related to Leukine within the eghteen (18) month period immediately prior to the
Closing Date. These employees are identified in non-public Appendix .

“Leukine Research and Development Employees” means al employees of Respondent
Immunex who directly participated (irrespective of the portion of working time involved) in
the research, development, regulatory approva process, or clinica studies of Leukine within
the eighteen (18) month period immediatdy prior to the Closing Date. These employees are
identified in non-public Appendix 1.

“Leukine Sdes Employees’ means dl of Respondent Immunex’ s worldwide oncology saes
force personnd, including al saes representatives, sales managers, nationa account
managers, reimbursement managers, oncology medical associates and oncology nurse
educators. These employees areidentified in non-public Appendix I.

“Leukine Scientific and Regulatory Materid” means dl technologicd, scientific, chemicd,

biological, pharmacologicd, toxicologica, regulatory and dlinicd trid materids and
information related to Leukine, and dl rights thereto, in any and dl jurisdictions.

10



QQ.

RR.

Uu.

VV.

WW.

XX.

YY.

“Leukine Sdler Disclosure Letter” means the disclosure letter from Immunex to Schering
dated May 2, 2002, and signed by Edward V. Fritzky, Chief Executive Officer of Immunex,
and referred to in the Leukine Asset Purchase Agreement. This|letter is atached to this
Order and contained in non-public Appendix I1.

“Leukine Software’ means computer programs, including al software implementations of
agorithms, modds, and methodol ogies whether in source code or object code form,
databases and compilations, including any and al data and collections of data, dl
documentation, including user manuas and training materids, related to any of the foregoing
and the content and information contained on any Website; provided, however, that “Leukine
Software” does not include software that is readily purchasable or licensable and which has
not been modified in amanner materia to the use or function thereof (other than through

user preference settings).

“Leukine Trade Dress’ means the current trade dress of Leukine, including, but not limited
to, product packaging associated with the sale of Leukine worldwide and the lettering of
Leukine s trade name or brand name.

“Leukine Trademarks’ means al trademarks, trade names and brand names including
registrations and applications for regigtration therefor (and dl renewas, modifications, and
extensons thereof) and dl common law rights, and the goodwill symbolized thereby and
associated therewith, for Leukine.

“NDC Numbers’ means the Nationa Drug Code numbers(s) assigned by the FDA to a
Product.

“Neupogen” or “Neulasta’ means the Neutrophil Regeneration Products devel oped and
marketed by Respondent Amgen.

“Neutrophil Regeneration Product” means a Product that is a colony stimulating factor
produced, at least in part, by recombinant DNA technology, that stimulates the proliferation
and differentiation of human neutrophil cdls, commonly referred to as white blood cdlls,
including, but not limited to, granulocytes and macrophages.

“Ownership Interest” means any and dl rights, present or contingent, of Respondentsto hold
any voting or nonvoting stock, share capital, equity or other interests or beneficia ownership
in an ertity.

“Patents’ mean dl patents, patent applications and satutory invention regidrations, in eech
case exiging as of the Effective Date, and including dl reissues, divisons, continuations,
continuations-in-part, supplementary protection certificates, extensons and reexaminations
thereof, dl inventions disclosed therein, dl rights therein provided by internationd treeties
and conventions, and dl rights to obtain and file for patents and registrations thereto in the

11



world, related to any Product of or owned by Respondents as of the Closing Date.

ZZ. “Product” means any pharmaceutica, biologicd, or genetic composition containing any
formulation or dosage of a compound referenced asits pharmaceutically, biologicaly or
geneticdly active ingredient.

AAA. “Product Regidrations’ means dl registrations, permits, licenses, consents, authorizations
and other gpprovals, and pending applications and requests therefor, required by applicable
Agencies related to the research, development, manufacture, distribution, finishing,
packaging, marketing or sde of the Product worldwide, including al INDs or BLASIN
existence for the Product as of the Closing Date.

BBB. “TNFbp-I” means amolecule cgpable of binding to tumor necross factor (“TNF), thereby
reducing the binding of TNF to target cell membrane receptors, which molecule is comprised
of the soluble portion of TNF Receptor Type-1, and which is aso known as soluble TNF
Receptor Type-l.

CCC. “TNF Settlement and Cross-License Agreement” means the license agreement between
Serono and Amgen dated June 28, 2002, attached hereto as non-public Appendix I11.

DDD. *“Washington Universty” means Washington University located in Saint Louis, Missouri.

EEE. “Webste’ means the content of the Website(s) located at the Domain Names, the Domain
Names, and al copyrightsin such Website(s), to the extent owned by Respondents.
“Website’ shdl not include content owned by third parties and other Leukine Intellectud
Property not owned by Respondents that are incorporated in such Website(s), such as stock
photographs used in the Website(s), except to the extent that Respondents can transfer their
rights, if any, therein.

IT ISFURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Effective Date, Respondents shdl divest the
Leukine Assets as an ongoing business to Schering pursuant to and in accordance with the
Leukine Asset Purchase Agreement (which agreement shal not vary or contradict, or be
congirued to vary or contradict, the terms of this Order, it being understood that nothing in
this Order shall be construed to reduce any rights or benefits of Schering or to reduce any
obligations of Respondents under such agreement), and such agreement, if gpproved by the
Commission as the Divestiture Agreement for the Leukine Assets, isincorporated by
reference into this Order and made part hereof as non-public Appendix I1. If Respondents do
not divest the Leukine Assets to Schering within ten (10) Business Days after the Effective
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Date, the Commission may gppoint a Divestiture Trustee to divest the Leukine Assats.
Provided, however, that if Respondents have divested the Leukine Assets to Schering prior
to the date this Order becomes fina, and if, at the time the Commission determines to make
this Order find, the Commission naotifies Respondents that Schering is not an acceptable
purchaser of the Leukine Assets or that the manner in which the divestiture was
accomplished is not acceptable, then Respondents shall immediately rescind the transaction
with Schering and the Commisson may gppoint a Divestiture Trustee to divest the Leukine
Assets to a Commission-gpproved Acquirer.

. Falureto comply with dl terms of the Leukine Asset Purchase Agreement, if gpproved by

the Commission, shdl conditute afallure to comply with this Order. Any Divestiture
Agreement between Respondents (or a Divestiture Trustee) and a Commission-gpproved
Acquirer of the Leukine Assets shdl be deemed incorporated by reference into this Order,
and any failure by Respondents to comply with the terms of such Divedtiture Agreement shal
condtitute a falure to comply with this Order.

. Respondents shdl include in any Divestiture Agreement related to the Leukine Assets the
following provisons, and Respondents shall commit that, upon reasonable notice and a
request from the Commisson-agpproved Acquirer to the Respondents, Respondents shall
provide in atimey manner:

1. assistance and advice to enable the Commission-approved Acquirer to obtain all
necessary permits and approvals from any Agency or Governmenta Entity to
manufacture and sel Leukine;

2. assgtance to the Commission-approved Acquirer to manufacture Leukine in substantialy
the same manner and quaity employed or achieved by Respondent Immunex; and

3. consultation with knowledgesable employees of Respondents and training, a the request
of the Commission-approved Acquirer and at afacility chosen by the Commission-
approved Acquirer, until the Commission-gpproved Acquirer receives certification from
the FDA for the manufacture of Leukine at the Leukine Microbid Manufacturing Fecility
(if such certification is required), sufficient to satisf'y management of the Commission-
approved Acquirer that its personnd are adequatdly trained in the manufacture of
Leukine.

. Respondents shal not seek or obtain, directly or indirectly, alone or in collaboration with a
third party, an assgnment or exclusive license right under any Patent relating to the use of
Leukine for the treetment of Crohn’s disease (including, but not limited to, Patent
Application WO 00/47195 “ Stimulating Neutrophil Function to Treat Inflammeatory Bowe
Disease’), that is owned or controlled by Washington University as of the Closing Date. In
addition, Respondents shdl not interfere with the Commission-approved Acquirer’s ability to
acquire rights under such Patent(s) and shall remove any impediments within the control of
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Respondents that may inhibit the Commission-gpproved Acquirer’ s ability to secure such
rights.

. Respondents shall submit to the Commission-approved Acquirer, at Respondents' expense,
al Confidentid Business Information reated to Leukine. Provided, however, this provison
shal not gpply to any Confidentid Business Information related to Leukine that Respondent
Amgen can demondtrate it obtained without the assstance of Respondent Immunex prior to
the Effective Date.

. Respondents shdl not use, directly or indirectly, any Confidentid Business Information
related to the research, development, manufacturing, marketing, or se of Leukine, and shall
not disclose or convey such Confidentia Business Information, directly or indirectly, to any
person except the Commission-gpproved Acquirer. This provison shall not gpply to any
Confidentia Business Information related to Leukine that Respondent Amgen can
demondrate it obtained without the assstance of Respondent Immunex prior to the Effective
Date.

. Respondents shall provide the Commission-gpproved Acquirer with the opportunity to enter
into employment contracts with the Leukine Sales Employees and the Leukine Core
Employees for a period of six (6) months from the Closing Date (“the Access Period”),
provided that such contracts are contingent upon the Commission’s gpprova of the
Divedtiture Agreemen.

. Respondents shall provide the Commission-gpproved Acquirer an opportunity to ingpect the
personnel files and other documentation related to the Leukine Sales Employees and the
Leukine Core Employees, to the extent permissible under gpplicable laws, at the request of
the Commisson-gpproved Acquirer, a any time after execution of the Divestiture Agreement
until the end of the Access Period.

. During the Access Period, Respondents shdl not interfere with the hiring or employing by
the Commission-approved Acquirer of Leukine Sales Employees or Leukine Core
Employees, and shdl remove any impediments within the control of Respondents that may
deter these employees from accepting employment with the Commission-gpproved Acquirer,
including, but not limited to, any non-compete provisons of employment or other contracts
with Respondents that would affect the ability or incentive of those individuasto be
employed by the Commission-gpproved Acquirer. In addition, Respondents shall not make
any counteroffer to a Leukine Sales Employee or Leukine Core Employee who receives a
written offer of employment from the Commission-gpproved Acquirer.

Provided, however, that this Paragraph 11.1. does not prohibit the Respondents from making
offers of employment to or employing any Leukine Sales Employee or Leukine Core
Employee during the Access Period where the Commission-approved Acquirer has notified
the Respondents in writing that the Commission-gpproved Acquirer does not intend to make
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an offer of employment to that employee.

Provided further, that if the Respondents notify the Commission-gpproved Acquirer in
writing of their desire to make an offer of employment to a particular Leukine Core

Employee or Leukine Sales Employee, and the Commission-agpproved Acquirer does not
make an offer of employment to that employee within twenty (20) Business Days of the date
the Commission-approved Acquirer receives such notice, the Respondents may make an offer
of employment to that employee.

. Respondents shdl provide dl Leukine Core Employees and dl Leukine Sdes Employees with
reasonable financid incentives to continue in their positions until the Closing Daein
accordance with Section 3.13(a)(i) of the Leukine Sdler Disclosure Letter, which identifies
employees and their respective coverage under the Immunex Corporation Retention Plan, as
adopted December 16, 2001 (“ Retention Plan™). Such incentives shdl include a continuation
of dl employee benefits offered by Respondents until the Closing Date for the divestiture of
the Leukine Assets has occurred, including regularly scheduled raises and bonuses, and a
vesting of al pension benefits (as permitted by law). In addition to the foregoing,
Respondents shdl provide to each Leukine Manufacturing Employee who (i) is not included
in levels one through six of the Retention Plan as disclosed in Section 3.13()(i) of the
Leukine Sdller Disclosure Letter and (i) accepts employment with the Commission-approved
Acquirer, an incentive equd to three (3) months of such employee’ s base annual salary to be
paid upon the employee’ s completion of one (1) year of employment with the Commission-
approved Acquirer.

Provided, however, that nothing in this Paragraph 11.J. or in this Order requires or shal be
construed to require the Respondents to terminate the employment of any employee.

. For aperiod of one (1) year following the date the divestiture is accomplished, Respondents
shdl nat, directly or indirectly, solicit or otherwise attempt to induce any employees of the
Commisson-gpproved Acquirer with any amount of responsbility related to Leukine to
terminate their employment relationship with the Commission-gpproved Acquirer; provided,
however, aviolation of this provison will not occur if: (i) Respondents advertise for
employeesin newspapers, trade publications or other media not targeted specificaly at the
employess, or (ii) Respondents hire employees who apply for employment with Respondents,
aslong as such employees were not solicited by Respondentsin violation of this paragraph.
During the one-year period following the divestiture, Respondents shdl not, directly or
indirectly, hire or enter into any arrangement for the services of any employee employed by
the Commission-gpproved Acquirer with any amount of responsibility related to Leukine,
unlessthe individua’s employment has been terminated by the Commisson-approved
Acquirer.
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L. Respondents shdl secure, prior to divestiture, dl consents and waivers from dl private
entities that are necessary for the divestiture of the Leukine Assets to the Commisson-
approved Acquirer, or for the continued research, development, manufacture, sae, marketing
or digtribution of Leukine by the Commission-gpproved Acquirer.

M. For the periods as st forth in this Paragraph 11. M. (collectively, the “Moratorium/Waiting
Period"), Respondents will not market or promote Neupogen or Neulasta or any other
Neutrophil Regeneration Product in the United States or Canada using the services of any
employee who has directly participated in the marketing, contracting, promotion or sale of
Leukine, regardless of the portion of work time expended on Leukine, within the eighteen
(18) month period immediatdly prior to the Closing Date. The Moratorium/Waiting Period
shdl be asfallows. (i) six (6) months from the Closing Date with respect to Leukine Sdes
Employees; and (i) twelve (12) months from the Closing Date for dl Leukine Marketing
Employees.

N. Respondents shall require, as acondition of continued employment post-divestiture, that each
Leukine Sdes Employee and each Leukine Core Employee sign a confidentiaity agreement
pursuant to which such employee shdl be required to maintain dl Leukine Confidentia
Business Information (including, without limitation, al field experience) dtrictly confidentid,
including the nondisclosure of such informetion to dl other employees, executives or other
personnd of Respondents.

O. Regpondents shdl provide written notification of the restrictions on the use of the
Confidentia Business Information related to Leukine by Respondents personnel and of the
restrictions on the sale of Neupogen or Neulasta or any other Neutrophil Regeneration
Product by certain Immunex personne to al of Respondents employeeswho (i) are or were
involved in the research, development, manufacturing, distribution, sale or marketing of
Leukine, (ii) are involved in the research, development, manufacturing, distribution, sale or
marketing of Neupogen or Neulasta or any other Neutrophil Regeneration Product and/or
(iii) may have Confidential Business Information related to Leukine. Respondents shdl give
such natification by e-mail with return receipt requested or smilar transmission, and keep a
file of such receipts for one (1) year after the Closing Date. Respondents shall provide a
copy of such natification to the Commission-approved Acquirer. Respondents shall dso
obtain from each employee covered by this Paragraph I1. O. an agreement to abide by the
goplicable redtrictions. Such agreement and natification shdl be in subgtantialy the form set
forth in the “Notice of Divedtiture and Employee Agreement to Maintain Non-Public
Business Information Related to Leukine Confidentid” attached as Appendix V to this Order
and as Appendix A to the Order to Maintain Assets. Respondents shdl maintain complete
records of al such agreements at Respondents' corporate headquarters and shal provide an
officer’s certification to the Commisson, sating that such acknowledgment program has
been implemented and is being complied with. Respondents shall monitor the
implementation by their sdes forces of dl applicable redtrictions, including the provision of
written reminders to al such sdes personnd at three (3) month intervas until the expiration
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of the time periods st forth in dl Divedtiture Agreements, including those in the Leukine
Assat Purchase Agreement, and take corrective actions for the failure of sales personnd to
comply with such regtrictions or to furnish the written agreements and acknowledgments
required by this Order. Respondents shdl provide the Commission-gpproved Acquirer with
copies of dl certifications, notifications and reminders sent to Respondents personnd.

. At thetime of divedtiture, Respondents shal make available to the Commission-gpproved
Acquirer such personnd, assistance and training as the Commission-gpproved Acquirer might
reasonably need to transfer the Leukine Assets, and shdl continue providing such personnel,
assigtance and training, a the request of the Commisson-gpproved Acquirer, until the
Commission-gpproved Acquirer isfully validated, qudified, and gpproved by the FDA, and
able to manufacture Leukine. At the time of divestiture, Respondents shdl aso divest any
additiona, incidental assets of Respondents and make any further arrangements for
trangtiond services within the first twelve (12) months after divedtiture that may be
reasonably necessary to assure the viability and competitiveness of the Leukine Assets.

. Pending divestiture of the Leukine Assets, Respondents shall take such actionsas are
necessary to maintain the viability and marketability of the Leukine Assets and to prevent the
destruction, removal, wasting, deterioration, or impairment of any of the Leukine Assets
except for ordinary wear and tear.

. Counsd for Respondents (including in-house counsel under appropriate confidentidity
arrangements) may retain unredacted copies of al documents or other materias provided to
the Commission-approved Acquirer and may have accessto origina documents (under
circumstances where copies of documents are insufficient or otherwise unavailable) provided
to the Commission-approved Acquirer in order to:

1. comply with any Divedtiture Agreement, this Order, any law, (including, without
limitation, any requirement to obtain regulatory licenses or gpprovas), any dataretention
requirement of any gpplicable Governmenta Entity, or any taxation requirements; or

2. defend againgt, respond to, or otherwise participate in any litigation, investigation, audit,
process, subpoena or other proceeding relating to the divestiture or any other aspect of
the Leukine Assets or Leukine business; provided, however, that Respondents may
disclose such information as necessary for the purposes set forth in this Paragraph
pursuant to an gppropriate confidentiaity order, agreement or arrangement.

Provided further, however:
1. Respondents shdl require those who view such unredacted documents or other materias
to enter into confidentiaity agreements with the Commission—agpproved Acquirer;

provided, however, that Respondents shal not be deemed to have violated this
Paragraph if the Commission-gpproved Acquirer withholds such agreement

17



unreasonably; and

2. Respondents shall use their best efforts to obtain a protective order to protect the
confidentidity of such information during any adjudication.

S. The purpose of the divestiture of the Leukine Assats is to ensure the continued use of the
Leukine Assats in the same business in which the Leukine Assets were engaged at the time of
the announcement of the Merger, and to remedy the lessening of competition resulting from
the Merger as dleged in the Commisson’s Complaint.

.
IT ISFURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Effective Date, Respondents shdl grant to
Serono rights and immunities under certain Patents controlled by Respondents sufficient to
alow Serono freedom to practice in the research, development, manufacture, use, import,
export, distribution and sale of TNFbp-I Products and certain glycosylated and non-
glycosylated fragments, derivatives and ana ogs thereof in the United States in accordance
with the TNF Settlement and Cross-License Agreement (which agreement shal not vary or
contradict, or be construed to vary or contradict, the terms of this Order), which is
incorporated by reference into this Order and made part hereof as non-public Appendix I11.

B. The purpose of the requirements in Paragraph 111.A. isto ensure the continuation of TNFbp-I
research and development for additional TNFbp-1 Products to be gpproved by the FDA for
sdein the United States and to remedy the lessening of competition resulting from the
Merger as aleged in the Commisson’s Complaint.

V.

IT ISFURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Effective Date, Respondents shdl grant to
Regeneron rights and immunities under certain Patents controlled by Respondents sufficient
to dlow Regeneron freedom to practice in the research, development, manufacture, use,
import, export, distribution and sale of IL-1 Trap Productsin the United Statesin accordance
with the IL-1 License Agreement (which agreement shal not vary or contradict, or be
construed to vary or contradict, the terms of this Order), which isincorporated by reference
into this Order and made part hereof as non-public Appendix V.
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B. Not later than four (4) years from the Effective Date, Respondents shdl divest dl thelr
Ownership Interest in Regeneron, including, but not limited to, dl of the shares of Regeneron
common stock owned by Respondent Amgen prior to the Effective Date, pursuant to the
following conditions (the purpose of which isto insure that the Respondents dispose of such
Ownership Interest in a manner that avoids disruption of the market for Regeneron stock or
share capital):

1. during the first and second years following the Effective Date, Respondents shdl not sl
more than 250,000 shares of Regeneron common stock during any calendar quarter;
provided, however, during the first year, Respondents shall not sell more than atota of
500,000 of such shares,

2. theredfter, Respondents shdl not sall more than the greater of (1) 500,000 shares or (2)
the average weekly reported volume of Regeneron common stock traded over the
Nationd Association of Securities Deders Automated Quotation System during any
caendar quarter; and

3. any public announcement made by Respondents regarding such sdles shdl gate that such
sales are being made pursuant to the divestiture requirements of this Order.

Provided, however, tha the limitation on the number of shares of Regeneron common stock
that the Respondents may sdll in any period shal be adjusted to reflect any Regeneron stock

Flit.

Provided further, however, that nothing in this Paragraph shall be construed to prohibit the
Respondents from (1) accepting a generd offer made for dl of the issued stock or share
capitd of Regeneron; (2) selling stock in a private sde to which Regeneron has consented in
writing; or (3) after the second year following the Effective Date, sdling such stock inan
underwritten public offering that was initiated by Regeneron.

C. Respondents shdl nat, directly or indirectly:

1. exercise dominion or control over, or otherwise seek to influence, the management,
direction or supervision of the business of Regeneron, including, but not limited to, any
participation in the formulation, determination or direction of any business decisons of
Regeneron;

2. propose corporate action requiring the gpprova of Regeneron shareholders,

3. nominate candidates for, or in any other way seek to or obtain representation on, the
Board of Directors of Regeneron;

4. have any of their directors, officers or employees serve smultaneoudy as an officer or
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director of Regeneron;

5. exercise any voting rights attached to any Ownership Interest in Regeneron; provided,
however, that in any matter to be voted on by the shareholders of Regeneron,
Respondents shal cast the votes related to their Ownership Interest in each class of
Regeneron stock in an amount and manner proportiona to the vote of al other votes cast
by other Regeneron shareholders entitled to vote on such metter;

6. seek or obtain access to any confidentid, proprietary, or other non-public information of
Regeneron relating to the research or development of 1L-1 and not otherwise necessary
to comply with this Order; provided, however, that this shal not be construed to prohibit
Respondents from seeking or obtaining discovery in any litigation or other proceeding to
resolve a claim between Respondents and Regeneron in accordance with the procedures
of the forum before which the dispute is pending. With respect to any such discovery,
Respondents shdl enter into a protective order to prevent any information from being
used for any purpose other than providing lega representation or evidence asto the
particular disoute and to prevent any information from being disclosed to any person(s)
not necessary to the resolution of such dispute; or

7. take any action or omit to take any action in amanner that would be incompatible with
the status of Respondents as passive investors in Regeneron.

The requirements of this Paragraph |V.C. shdl continue and remain in effect so long as
Respondents retain any Ownership Interest in Regeneron.

. For aperiod commencing on the date this Order becomesfinal and continuing for ten (10)
years, Respondents shal not, without providing advance written notification to the
Commission, acquire, directly or indirectly, through subsidiaries or otherwise, any additiona
or greater Ownership Interest in Regeneron than that which exists as of the Closing Date, or
any other interest(s), in whole or in part, in any Patents owned by Regeneron and related to
IL-1 Trap. Sad natification shdl be given on the Natification and Report Form set forth in
the Appendix to Part 803 of Title 16 of the Code of Federa Regulations as amended
(hereinafter referred to as “the Natification”), and shal be prepared and transmitted in
accordance with the requirements of that part, except that no filing fee will be required for
any such natification, notification shal be filed with the Secretary of the Commission,
natification need not be made to the United States Department of Judtice, and natification is
required only of the Respondents and not of any other party to the transaction. Respondents
shall provide two (2) complete copies (with al attachments and exhibits) of the Notification
to the Commission at least thirty (30) days prior to consummeating any such transaction
(hereinafter referred to as the “firgt waiting period”). If, within the first waiting period,
representatives of the Commission make awritten request for additional information or
documentary materia (within the meaning of 16 C.F.R. 8 803.20), Respondents shdl not
consummete the transaction until thirty (30) days after substantialy complying with such
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request. Early termination of the waiting periodsin this Paragraph may be requested and,
where appropriate, granted by letter from the Bureau of Competition. Provided, however,
that prior notification shall not be required by this Paragraph for a transaction for which
notification is required to be made, and has been made, pursuant to Section 7A of the
Clayton Act, 15U.S.C. §18a

. The purpose of the requirements of Paragraph IV is to ensure the continuation of 1L-1
Inhibitor research and development for additional IL-1 Inhibitor Products to be gpproved by
the FDA for sde in the United States and to remedy the lessening of competition resulting
from the Merger as dleged in the Commisson’s Complaint.

IT ISFURTHER ORDERED that:

. At any time after Respondents sign the Consent Agreement, the Commission may gppoint an
Interim Monitor to assure that Respondents expeditioudy comply with dl of their obligations
and perform al of their respongbilities as required by this Order and by the Order to
Maintain Assets (collectively, “the Orders’).

. If an Interim Monitor is gppointed pursuant to this Paragraph or pursuant to Paragraph I11.A.
of the Order to Maintain Assets in this matter, Respondents shal consent to the following
terms and conditions regarding the powers, duties, authorities, and responsihilities of the
Interim Monitor:

1. The Commission shall sdect the Interim Monitor, subject to the consent of Respondents,
which consent shdl not be unreasonably withheld. If neither Respondent has opposed, in
writing, including the reasons for opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the Commission to Respondents of the
identity of any proposed Interim Monitor, Respondents shall be deemed to have
consented to the sdlection of the proposed Interim Monitor.

2. The Interim Monitor shal have the power and authority to monitor Respondents
compliance with the terms of the Orders, and shal exercise such power and authority and
carry out the duties and responsibilities of the Interim Monitor in amanner consstent
with the purposes of the Orders and in consultation with the Commission.

3. Within ten (10) days after appointment of the Interim Monitor, Respondents shal execute
an agreement that, subject to the prior gpprova of the Commission, confers on the
Interim Monitor dl the rights and powers necessary to permit the Interim Monitor to
monitor Respondents compliance with the relevant terms of the Ordersin a manner
consistent with the purposes of the Orders.
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4. The Interim Monitor shdl serve until the later of:

a. when the Leukine Assats have been divested in amanner thet fully satifiesthe
requirements of the Orders and the Commission-gpproved Acquirer isfully capable
of, independently of Respondents, producing Leukine acquired pursuant to a
Divedtiture Agreement; or

b. when thelast obligation under the Orders pertaining to the Interim Monitor's service
has been fully performed.

Provided, however, that the Commission may extend or modify this period as may be
necessary or gppropriate to accomplish the purposes of the Orders.

5. Subject to any demongtrated legdly recognized privilege, the Interim Monitor shal have
full and complete access to Respondents personnel, books, documents, records kept in
the normal course of business, facilities and technica information, and such other relevant
information as the Interim Monitor may reasonably request, related to Respondents
compliance with their obligations under the Orders, including, but not limited to, their
obligations related to the Leukine Assets. Respondents shall cooperate with any
reasonable request of the Interim Monitor and shal take no action to interfere with or
impede the Interim Monitor's ability to monitor Respondents compliance with the
Orders.

6. The Interim Monitor shdl serve, without bond or other security, at the expense of
Respondents on such reasonable and customary terms and conditions as the Commission
may set. The Interim Monitor shdl have authority to employ, at the expense of the
Respondents, such consultants, accountants, attorneys and other representatives and
assstants as are reasonably necessary to carry out the Interim Monitor's duties and
respongbilities. The Interim Monitor shal account for dl expensesincurred, including
feesfor services rendered, subject to the gpprova of the Commission. The Commission
may, among other things, require the Interim Monitor and each of the Monitor’'s
consultants, accountants, attorneys and other representatives and assstantsto sign an
appropriate confidentiaity agreement related to Commission materials and information
received in connection with the performance of the Interim Monitor’s duties.

7. Respondents shdl indemnify the Interim Monitor and hold the Interim Monitor harmless
againg any losses, dams, damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Interim Monitor's duties, including al reasonable
fees of counsdl and other reasonable expenses incurred in connection with the
preparations for, or defense of, any claim, whether or not resulting in any liability, except
to the extent that such losses, clams, damages, lighilities, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by the Interim
Monitor.
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8. If the Commission determines that the Interim Monitor has ceased to act or failed to act
diligently, the Commisson may gppoint a subgtitute Interim Monitor in the same manner
as provided in this Paragraph or Paragraph [11.A. of the Order to Maintain Assetsin this
matter.

9. The Commisson may on itsown initiative or at the request of the Interim Monitor issue
such additiona orders or directions as may be necessary or appropriate to assure
compliance with the requirements of the Orders.

10. Respondents shdl report to the Interim Monitor in accordance with the requirements of
Paragraph VI1.A. of this Order and/or as otherwise provided in any agreement approved
by the Commission. The Interim Monitor shal eva uate the reports submitted to the
Interim Monitor by Respondents, and any reports submitted by the Commission-
approved Acquirer with respect to the performance of Respondents  obligations under
the Orders or the Divedtiture Agreement. Within one (1) month from the date the
Interim Monitor receives these reports, the Interim Monitor shal report in writing to the
Commission concerning compliance by Respondents with the provisons of the Orders.

11. Respondents may require the Interim Monitor and each of the Interim Monitor's
consultants, accountants, atorneys and other representatives and assstantsto sign a
customary confidentidity agreement; provided, however, that such agreement shal not
redtrict the Interim Monitor from providing any information to the Commission.

. The Interim Monitor appointed pursuant to Paragraph 111.A. of the Order to Maintain Assets
in this matter may be the same Person gppointed as Divestiture Trustee pursuant to
Paragraph VI.A. of this Order.

VI.

IT ISFURTHER ORDERED that:

. If Respondents have nat fully complied with the obligations specified in Paragraph 11 of this
Order, the Commission may appoint atrustee to divest the assets required to be divested
pursuant to Paragraph |1 in amanner that satisfies the requirements of Paragraph 11. Inthe
event that the Commission or the Attorney Generd brings an action pursuant to 8 5(1) of the
Federd Trade Commission Act, 15 U.S.C. § 45(1), or any other statute enforced by the
Commission, Respondents shal consent to the gppointment of a Divedtiture Trustee in such
action to divest the rdlevant assets. Neither the gppointment of a Divestiture Trustee nor a
decision not to gppoint a Divestiture Trustee under this Paragraph shdl preclude the
Commission or the Attorney Genera from seeking civil pendties or any other relief available
to it, including a court-appointed Divestiture Trustee, pursuant to 8 5(1) of the Federal Trade

23



Commisson Act, or any other statute enforced by the Commission, for any fallure by
Respondents to comply with this Order.

. If aDivedtiture Trustee is appointed by the Commission or a court pursuant to Paragraph
VI.A. of this Order, Respondents shal consent to the following terms and conditions
regarding the Divedtiture Trustee' s powers, duties, authority, and responsbilities:

1

The Commission shall sdlect the Divedtiture Trustee, subject to the consent of
Respondents, which consent shdl not be unreasonably withheld. The Divedtiture Trustee
shdl be a person with experience and expertise in acquidtions and divedtitures. If
Respondents have not opposed, in writing, including the reasons for opposing, the
selection of any proposed Divedtiture Trustee within ten (10) days after notice by the

gaff of the Commission to Respondents of the identity of any proposed Divestiture
Trustee, Respondents shall be deemed to have consented to the selection of the proposed
Divedtiture Trustee.

. Subject to the prior gpprova of the Commission, the Divedtiture Trustee shal have the

exclusive power and authority to divest the assets that are required by this Order to be
divested.

. Within ten (10) days after gppointment of the Divedtiture Trustee, Respondents shall

execute atrust agreement that, subject to the prior gpprova of the Commisson and, in
the case of a court-appointed Divedtiture Trustee, of the court, transfers to the
Divedtiture Trustee dl rights and powers necessary to permit the Divedtiture Trustee to
effect the divedtiture required by the Order.

. The Divedtiture Trustee shd| have twelve (12) months from the date the Commission

approves the trust agreement described in Paragraph V1.B.3. to accomplish the
divestiture, which shal be subject to the prior gpprova of the Commission. If, however,
at the end of the twelve-month period, the Divestiture Trustee has submitted a plan of
divedtiture or believes that the divestiture can be achieved within areasonable time, the
divestiture period may be extended by the Commission, or, in the case of a
court-gppointed Divestiture Trustee, by the court; provided, however, the Commisson
may extend the divestiture period only two (2) times.

. Subject to any demongtrated legdly recognized privilege, the Divedtiture Trustee shdll

have full and complete access to the personnel, books, records and facilities related to the
relevant assets that are required to be divested by this Order and to any other relevant
information, asthe Divedtiture Trustee may request. Respondents shall develop such
financid or other information as the Divestiture Trustee may request and shal cooperate
with the Divedtiture Trustee. Respondents shall take no action to interfere with or

impede the Divedtiture Trustee's accomplishment of the divedtiture. Any ddaysin
divestiture caused by Respondents shal extend the time for divetiture under this
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Paragraph in an amount equd to the delay, as determined by the Commission or, for a
court-gppointed Divegtiture Trustee, by the court.

. The Divedtiture Trustee shal use best efforts to negotiate the most favorable price and
terms available in each contract thet is submitted to the Commission, subject to
Respondents absolute and unconditiona obligation to divest expeditioudy and a no
minimum price. The divedtiture shal be made in the manner and to an acquirer as

required by this Order; provided, however, if the Divedtiture Trustee receives bonafide
offers from more than one acquiring entity, and if the Commission determines to gpprove
more than one such acquiring entity, the Divedtiture Trustee shdl divest to the acquiring
entity sdected by Respondents from among those approved by the Commission; provided
further, however, that Respondents shdl sdect such entity within five (5) Business Days
after recalving natification of the Commission's approval.

. The Divedtiture Trustee shdl serve, without bond or other security, at the cost and
expense of Respondents, on such reasonable and customary terms and conditions asthe
Commission or a court may set. The Divedtiture Trustee shal have the authority to
employ, at the cost and expense of Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture Trustee' s duties and
respongibilities. The Divedtiture Trustee shdl account for dl monies derived from the
divestiture and dl expensesincurred. After approva by the Commission and, in the case
of a court-appointed Divestiture Trustee, by the court, of the account of the Divegtiture
Trustee, including fees for the Divedtiture Trusteg' s sarvices, dl remaining monies shal

be paid at the direction of the Respondents, and the Divestiture Trustee' s power shal be
terminated. The compensation of the Divestiture Trustee shall be based at least in
sgnificant part on acommission arrangement contingent on the divedtiture of dl of the
relevant assets that are required to be divested by this Order.

. Respondents shal indemnify the Divedtiture Trustee and hold the Divedtiture Trustee
harmless againgt any losses, dams, damages, liabilities, or expenses arisng out of, or in
connection with, the performance of the Divedtiture Trustee' s duties, including al
reasonable fees of counsdl and other expenses incurred in connection with the preparation
for, or defense of, any clam, whether or not resulting in any liability, except to the extent
that such losses, clams, damages, liabilities, or expenses result from misfeasance, gross
negligence, willful or wanton acts, or bad faith by the Divedtiture Trustee.

. If the Divedtiture Trustee ceases to act or falsto act diligently, a subgtitute Divedtiture

Trustee shdl be gppointed in the same manner as provided in Paragraph VI.A. of this
Order.
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10. The Commission or, in the case of a court-gppointed Divestiture Trustee, the court, may
onitsown initiative or at the request of the Divestiture Trustee issue such additiona
orders or directions as may be necessary or appropriate to accomplish the divestiture
required by this Order.

11. Inthe event that the Divedtiture Trustee determines that he or sheis unable to divest the
relevant assets required to be divested in a manner that preserves their marketability,
viability and competitiveness and ensures their continued use in the research,
development, manufacture, distribution, marketing, promotion, sae, or after-sales
support of Leukine, the Divedtiture Trustee may divest such additiona assets of
Respondents and effect such arrangements as are necessary to satisfy the requirements of
this Order.

12. The Divedtiture Trustee shdl have no obligation or authority to operate or maintain the
relevant assets required to be divested by this Order.

13. The Divedtiture Trustee shdl report in writing to Respondents and to the Commission

every sxty (60) days concerning the Divedtiture Trustee' s efforts to accomplish the
divedtiture,

14. Respondents may require the Divestiture Trustee and each of the Divedtiture Trustee's
consultants, accountants, attorneys and other representatives and assstantsto sign a
customary confidentiaity agreement; provided, however, such agreement shdl not restrict
the Divedtiture Trustee from providing any information to the Commisson.

. The Divedtiture Trustee appointed pursuant to Paragraph VI.A. of this Order may bethe
same Person gppointed as Interim Monitor pursuant to Paragraph 111.A. of the Order to
Maintain Assats in this matter.

VII.
IT ISFURTHER ORDERED that:

. Within thirty (30) days after the date this Order becomes find, and every sixty (60) days
thereafter until Respondents have fully complied with Paragraph 11.A., Respondents shall
submit to the Commission a verified written report setting forth in detail the manner and form
in which they intend to comply, are complying, and have complied with this Order.
Respondents shall submit at the same time a copy of their report concerning compliance with
this Order to the Interim Monitor, if any Interim Monitor has been gppointed. Respondents
dhdl include in their reports, among other things thet are required from time to time, afull
description of the efforts being made to comply with Paragraph I1.A. of the Order, including
adescription of dl substantive contacts or negotiations related to the divestiture of the
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Leukine Assets and the identity of dl parties contacted. Respondents shdl include in their
reports copies of al written communications to and from such parties, dl interna
memoranda, and dl reports and recommendations concerning completing the obligations.

B. One (1) year from the date this Order becomesfind, annudly for the next nine (9) yearson
the anniversary of the date this Order becomes find, and at other times as the Commission
may require, Respondents shal file a verified written report with the Commission setting
forth in detall the manner and form in which they have complied and are complying with this
Order.

VIII.

IT ISFURTHER ORDERED that Respondents shdl notify the Commission at least thirty
(30) days prior to any proposed change in either corporate Respondent such as dissolution,
assgnment, sale resulting in the emergence of a successor corporation, or the crestion or
dissolution of subsidiaries or any other change in the corporation that may affect compliance
obligations arisng out of the Order.

IX.

IT ISFURTHER ORDERED that, for the purpose of determining or securing compliance
with this Order, and subject to any legdly recognized privilege, and upon written request with
reasonabl e notice to Respondents made to their principa United States offices, Respondents shall
permit any duly authorized representative of the Commission:

A. Access, during office hours of Respondents and in the presence of counsd, to all facilities
and access to inspect and copy dl books, ledgers, accounts, correspondence, memoranda and
al other records and documents in the possession or under the control of Respondents
related to compliance with this Order; and

B. Uponfive (5) days notice to Respondents and without restraint or interference from

Respondents, to interview officers, directors, or employees of Respondents, who may have
counsel present, regarding such matters.

27



X.

IT ISFURTHER ORDERED that this Order will terminate ten (10) years from the date on
which the Order becomesfind.

By the Commission.
Dondd S. Clark
Secretary
SEAL
ISSUED:
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APPENDIX | (non-public)
L eukine Core Employees

[Redacted From Public Record Version]
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APPENDIX Il (non-public)
L eukine Asset Purchase Agreement

[Redacted From Public Record Version]
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APPENDIX |11 (non-public)
TNF Settlement and Cross-License Agreement

[Redacted From Public Record Version]
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APPENDIX 1V (non-public)
IL-1 License Agreement

[Redacted From Public Record Version]
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APPENDIX A
TO THE ORDER TO MAINTAIN ASSETS

APPENDIX V
TO THE DECISION AND ORDER

NOTICE OF DIVESTITURE AND EMPLOYEE AGREEMENT TO MAINTAIN NON-
PUBLIC BUSINESSINFORMATION RELATED TO LEUKINE CONFIDENTIAL

On [date], Amgen Inc. (*Amgen”) and Immunex Corporation (“1mmunex”), hereinafter
referred to collectively as “Respondents,” entered into an Agreement Containing Consent Orders
(“Consent Agreement”) with the Federd Trade Commission (“FTC”) relaing to the divedtiture of
certain assats. That Consent Agreement includes two orders: (i) the Decision and Order, and (i)
the Order to Maintain Assets. The Decison and Order requires the divestiture of assets relating
to the Leukine business of Immunex. These assets are hereinafter referred to as the “Leukine
Assts” The Order to Maintain Assets requires Respondents to maintain the Leukine Assets
pending divestiture of these assets. Both the Decision and Order and the Order to Maintain
Assets require Respondents to commit that no Confidential Business Information relating to the
Leukine Assetswill be disclosed to or used by any employee of the combined entity formed by the
merger of Amgen and Immunex (“Combined Entity”), except under specified circumstances. In
particular, this redtriction isto protect such information from being used in any way for the
research, development, sale or manufacture of Neupogen or Neulasta or any other Neutrophil
Regeneration Product that may be commercidized by the Combined Entity after the proposed
merger. The Decison and Order aso requires the divestiture of documents (including
eectronicaly stored materid) that contain Confidentid Business Information related to the
Leukine Busness. Accordingly, no employee of the Combined Entity may maintain copies of
documents containing such information.

Under the Decison and Order, the Respondents are required to divest dl of the Leukine
Assets to an acquirer that must be gpproved by the FTC. Schering Aktiengesellschaft has been
proposed to the FTC as the acquirer for these assets. Until the divestiture of dl of the Leukine
Assets occurs, the requirements of the second order — the Order to Maintain Assets— are in place
to insure the continued marketability, viability and competitive vigor of the Leukine Assats. This
includes preserving the work force that performs functions related to the Leukine Assets.

Y ou are receiving this notice because you (i) have work responsibilities related to Leukine,
(i1) have work responghilities related to Neulasta or Neupogen, or (iii) might have Confidentia
Business Information in your possession related to Leukine,

All Confidentid Business Information related to Leukine must be retained and maintained by
the persons involved in the operation of that business on a confidentia basis. Such persons must
not provide, discuss, exchange, circulate, or otherwise disclose any such information to or with
any other person whose employment involves responsbilities unrelated to the Leukine Assets
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(such as persons with job respongbilities related to Amgen’s Neupogen or Neulasta businesses).
In addition, any person who possesses such Confidential Business Information related to the

L eukine Assets and who becomes involved in the Combined Entity’ s business reated to
Neupogen, Neulasta or any other Neutrophil Regeneration Product must not provide, discuss,
exchange, circulate, or otherwise disclose any such information to or with any other person whose
employment rdaesto such businesses. Findly, if you have documents that you believe might be
consdered Confidentia Business Information related to Leukine and have not recelved specific
ingructions as to how the documents in your possession should be disposed of, you should
contact the contact person identified at the end of this notice.

For the purposes herein, “ Confidentia Business Information” means al information owned or
controlled by Immunex that is not in the public domain related to the research, developmert,
manufacturing, marketing, commercidization, distribution, importation, cog, pricing, supply,
sdes, sdes support or use of Leukine.

Any violaion of the Decison and Order or the Order to Maintain Assets may subject Amgen,
Immunex, or the Combined Entity to civil pendties and other relief as provided by law.

CONTACT PERSON
If you have questions regarding the contents of this notice, the confidentiaity of information,

the Decision and Order or the Order to Maintain Assets, you should contact
at - - , email address.

ACKNOWLEDGMENT

l, (print name), hereby acknowledge that |

have read the above natification and agree to abide by its provisons.



