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PROCEEDI NGS

CHAI RVAN PI TOFSKY:  Good norni ng, everyone,
wel cone to the FTC and to this workshop on energing
i ssues, on conpetition policy and el ectronic comrerce.
This is just the |atest and nost recent of a series of
heari ngs and wor kshops desi gned by Susan DeSanti and
her group.

We started out a long tine ago with our 1995
hearings on gl obal conpetition and high-tech
conpetition. W have had sessions on privacy, slotting
al  owances, profiling and so forth, and the goal has
been to detect trends in the econony before they occur
and then work with know edgeabl e peopl e, the business
comunity, the consumer sector, public interest
organi zati ons, and academcs, to try to put our heads
t oget her and think about what is com ng down the road
and how a regul atory agency shoul d deal or not deal
with it, to anticipate problens.

That's what Congress had in mnd in 1914, not
just an agency that would enforce the |law, but an
agency that would take a | ook at the |l aw and nake sure
the rules they are enforcing nmade sense.

Last year we did a substantial programon the

el ectroni ¢ market pl ace, and the enphasis was on trying
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to identify what was good, efficient and productive
about the B2B joint ventures that were energing and
also to sone extent to | ook at the potential problens.
This year we're going to follow up with simlar
guestions, but we hope we can drill deeper and exam ne
nore closely.

The first two panels will be initiated with a
hypot hetical of fact, and the first one will deal wth
mer gers.

When B2B first energed over the horizon, there
was trenmendous ent husi asm and support for the concept,
and now there's the inevitabl e shake-out. Sonme of the
sponsors of B2B stopped for a while to ask the
guestion, what exactly are we doing, and is there an
economc role to be played? And the result has been,
and we have already seen it, sonme nerger activity in
the area. To what extent should that be a matter of
concern, especially in an industry where in nost
circunstances barriers to entry are so | ow?

A second session will turn on questions of the
speci fic operation of B2B joint ventures: \Wat the
rules are, how information is exchanged, and whet her or
not there are ways to design these rules to mnimze,
to the extent possible, any regulatory problens that

could ari se.
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Tormorrow, we will have a panel on distribution
and marketing, and then we will see that B2B,
busi ness-to-busi ness joint ventures, begin to shade
al nost inperceptibly into B2C, busi ness-to-consuner
joint ventures, and we will exam ne problens that could
arise in that context.

So, let ne initiate the program by thanking al
of you who are here and who are willing to | end your
time and your intelligence and your experience to this
project. These prograns in ny view have been i mensely
val uabl e. They are sone of the very best things the
Comm ssion has done in the |last six years, and as |'ve
said on other occasions, the | aw enforcenent side of
t he agency is not here | ooking for enforcenent targets.
W are here to learn fromyou, to |l earn from each ot her
and to try to take the neasure of what | think is, in
general, an imensely prom sing new form of business
or gani zat i on.

So, with that, let ne turn the programover to
Susan DeSanti, director of our policy planning office
and the architect of this program

M5. DESANTI: Thank you very mnuch, M.

Chairman. | can hardly claimto be the architect of
this program That accol ade goes to ny staff, Bil

Cohen, Gail Levine, Hllary G eene, Mchael Woblewski,
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and Angela WI|son, who worked so hard to put this al
t oget her.

| just want to take a couple of mnutes to add
alittle bit nore detail to the picture that the
Chai rman has given you

Now, as you all know, we did have the workshop
| ast June, and that workshop on B2Bs took place in a
very different business mlieu than what we see today.
Last spring there were daily headlines heral di ng B2Bs
as the next major transformation of business
rel ati onshi ps, perhaps as transformative as the
| ndustrial Revolution, and hardly a day went by w thout
readi ng about the formation of a new B2B.

Now, this spring, by contrast, as the Chairnman
alluded to, the reports on B2Bs seemfilled with gl oom
and doom There are frequent reports of the dem se of
various individual B2Bs, and the nedia has a new ound
skeptici sm about the value and significance of B2Bs.
So, | would like to address what seens to be the
inplicit question on the table, which is why are we
havi ng this workshop? Shouldn't we just close the book
on B2Bs as yet the latest in a series of fads that just
didn't pan out?

Well, the answer is we don't think that would

be wise. Qur guess is that the truth about the role
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the B2Bs will play in the future business environnment
| ies sonewhere between all the hype and the gl oom and
the doom I|ike nuch else inlife.

On the one hand, it certainly seens to be the
case that sonme of the initial business nodels for B2Bs
may not pan out, and those who entered into B2Bs with
vi sions of high-tech I PO valuations dancing in their
heads have had their dreans dashed, but on the other
hand, we do hear fromantitrust counselors that they
are working with plenty of B2B clients who are
diligently figuring out how best to make a B2B to work
and add significant business value, and this does seem
consistent with what we heard fromthe old-tiners at
t he workshop | ast June, those people who had actually
been runni ng B2Bs since August of 1998, and what they
said is it takes a lot of tinme and work to figure out
how best to structure a B2B and to produce value froma
B2B.

Moreover, it's the rare analyst who predicts
t he conpl ete dem se of B2Bs. Rather, nost predict a
period of consolidation and perhaps sone reeval uation
of the business nodels that underlie B2Bs. So, just as
B2Bs thensel ves are working on a nore conpl ete
under st andi ng of how best to structure them how best

to get value fromthem and how best to operate, so we
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t hought it would be appropriate to dig deeper into
areas relevant to B2B antitrust issues that were not
fully explored | ast June.

To do this, as the Chairman noted, we're going
to be using hypotheticals, and our hope is that the
fact-based patterns of the hypotheticals will help us
del ve deeper into the nitty-gritty issues so that we
can really enhance our understandi ng of how B2Bs
operate in the real world.

| should note that the hypotheticals are not
meant to constrain the dial ogue, but rather, to take
t he di scussion away from abstraction and farther into
reality. Certainly as was the case |ast June, we
continue to be in a node of listening and | earning.

Wth that, I want to echo Chairman Pitofsky's
t hanks to our expert panelists who have agreed to share
their wi sdom and experience and tine with us this
norning, and I'Il turn the norning over to Bill Cohen,
Deputy Director of Policy Planning.

MR. COHEN: Good norning. |'ll be noderating
this first panel. Joining ne will be Dan O Brien to ny
left. He is Deputy Director for Antitrust of our
Bureau of Economi cs.

We have sonme wonderful panelists here. W seem

to be getting feedback. Let's try again.



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

10

What I'd like, rather than identifying themen
masse at the beginning, if you would briefly identify
yoursel ves and your firmthe first tinme you respond to
a question, that would hel p us.

To go through the panel, when you have an
answer that you'd like to suggest, if you could just
try to attract ny attention. | understand your nane
tents are taped to the table, so you can't turn them
up, so just raise a hand and I'll try to spot you.

As has been nentioned, we're working from sone
hypot hetical s today, and the text of themis in the
handout, in the bl ue-bound volunme that you have. What
|"mgoing to do is just very briefly go through sone of
the initial facts, the basic facts. [I'mnot going to
give all the details that are in that handout, and here
we go.

Case study one involves evaluation of a B2B
nmerger. In essence, there are three B2Bs, A B, and C
that are com ng together and propose to nerge, form ng
-- they don't have a lot of creativity here, they are
formng ABC. The B2Bs are used for buying and selling
a product called wi dgets. There are nunerous producers
of wi dgets and nunerous buyers of the w dgets. The
wi dgets are purchased through four B2Bs and through two

of fli ne whol esal ers.
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Qur little chart here shows the basic facts for
the industry, 25 sellers. Sellers one through five
canme together to found B2B A. Sellers six through ten
founded B2B B and 11 through 15 created B2B C. B2B D
was not founded by any particular group of sellers.
It's used by the other sellers in the market. Al 25
al so make sone sales through X and Y, the two
whol esal ers.

Mar ket shares for the wi dgets are depicted down
below with A and B each at 10 percent of the buying
volune, C also at 10 percent, D at 20 percent, and X
and Y, each 25 percent.

Looking at the four B2Bs who are anong the
princi pal players here, A, B and C, who are formng the
nmerger, have all devel oped catal og operations. Dis a
little bit different, it's alittle bit specialized.

It has a catal og operation Iike A, B and C, but it has
al so put together an auction systemfor malfornmed

wi dgets, seconds, excess inventory and discontinued
itens.

The B2Bs differ in their rates of error, they
differ alittle bit in their speed of delivery, they
differ in the packages of ancillary services that they
offer.

Looki ng over at the two whol esalers, X and Y,
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we find that in general they're slower than the B2Bs in
fulfilling orders, they have sonmewhat higher rates of
error, and they're a bit nore expensive. The
hypot heti cal says that they have a 10 percent markup
over the price that they pay and that this is a little
bit -- this is nore than what the B2Bs mark up. It
doesn't give you an actual percentage, a point of
conparison, for the B2Bs. W can discuss the
i nplications.

Now, the parties have cone forward with this
nmerger. They basically offer two reasons for it. One,
they point to supply-side scale economes. They say
that comng together will allow themto spread the
expense of their software and their hardware over a
greater vol une.

They also tell us that buyers want access to a
wi der range of sellers than any one B2B is offering
themright now, and in effect, it's setting up sone
sort of network effects here.

So, this is the chart you've already seen, [|'l
leave it up there as we talk, and we can start to delve
into the hypo.

| thought probably a good starting place would
be to begin to discuss rel evant market issues, and

perhaps what | would like to do is throw out to the
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panel the question of the whol esalers, which is an
obvious one in the rel evant market. W have got a
nmerger of online B2Bs. Wat about the whol esalers, the
off-line sellers, would they likely be in the sane
mar ket ? \What do you thi nk?

Meg?

M5. GUERI N-CALVERT: | think the starting point
for figuring out whether or not they're in the market
is to focus on how one woul d go about finding out what
t he candi date market or the narrowest market woul d be
and using the standard that is in the guidelines as
| ooking at what's the group of sellers that if they
acted collectively could raise and nmaintain prices
wi thout | osing sufficient sales to soneone el se.

So, if all of the exchanges were to get
together, in essence, could they raise and naintain the
price of their services w thout causing enough people
to swtch to whol esalers? If the answer is yes, then
the narrowest market, the appropriate market, is the
exchanges.

As you had nentioned, there's a | ot of
information that's in the hypothetical. Sone of the
things | think one would want to | ook at to distinguish
whet her whol esalers are in is that according to the

hypot hetical, this is a world that started out with al
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of the business going through whol esalers. There were
no direct sales at all, which suggests that the B2Bs
that have entered and now acqui red about 50 percent of
the services nmust be engaged in offering sone services
t hat have a |l ot of cost savings. And I think the
inquiry should really focus on a couple of basic
t henes.

One is what is the nature of the products and
services that are really offered by these B2Bs? Is it
just the ability to conplete the transaction? 1Is there
sonmething in the catal og services that sufficiently
differentiates those services fromwhat's offered by
t he whol esal ers?

What I'mthinking of is an exanple |ike
conputer reservation systens that collect a | ot of
informati on, manage it and process it and cones up with
a different product than sinply reducing transactions
costs and search costs.

| think the other things | would |look for to
try to distinguish it is are the consuners right now,
the buyers that are buying fromall of these sellers,
tending at current prices to switch between the
exchanges and the whol esalers, or is it the case that
the 50 percent of purchases that are still sitting at

t he whol esal ers belong to buyers who for whatever
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reasons only can purchase through whol esal ers?

So, | think we would want to | ook at whether or
not there's swtching, going back and forth, or whether
in the event there was a nodest increase in the price
of the exchange services, whether or not there would be
swi t chi ng.

Lastly, whether or not you can price-
discrimnate. It mght be that a | ot of buyers are
characterized as ones who could do some of their
pur chasi ng on an exchange and sonme on whol esalers. |If
so, it would be harder to price-discrimnate, if you
woul d, by the exchanges, and it would be nore |ikely
that you would include the whol esalers in.

So, those are sone initial thoughts I would
have that one would want to go about |ooking at to
det erm ne whet her the whol esal ers belong in the market.

MR. COHEN:  Yes?

MR. W NTERSCHEI D: Just to add a coupl e of
points, | think those are all right on, Meg. The
hypot hetical states that there is a 10 percent markup
currently by the whol esalers. Now, that's a snapshot.
| query whether there have been any effects on that
mar kup since the advent of the B2Bs, and | think that's
just another way to go to your inquiry.

And anot her |evel just on the differentiation
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bet ween t he exchanges on the purchaser side and the
sell er side, another question would be are the w dgets
fungi ble or are they the underlying products thensel ves
differentiated such that there m ght be nore of a
I i nkage between the sellers one through five and their
respective purchases, D-- B, C, Db X and Y, as well.

MR. COHEN:  Yes?

MR. KOLASKY: | think nostly Meg and Joe have
identified inmportant issues. | would add one or two
nmore. | think it also is inportant to take a nore
dynam c | ook at the market shares. | think the
situation would be very different if the B2B exchanges
are on a straight line trajectory and the 50 percent
mar ket share is just at a single nonment in tine.

The picture mght | ook very different if what
you are seeing is that the share of the B2B exchanges
is leveling off. That would suggest that the
whol esal ers are, perhaps, in the sane narket.

Second, with respect to the 10 percent markup
charged by the whol esalers and the fact that that's
hi gher than the markup charged by the B2Bs even with
t heir val ue-added services, |I'd want to know nore about
t he services that the whol esalers are providing. One
can inmagi ne, for exanple, that they are providing a

war ehousi ng function that the B2B exchanges are not
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provi ding and perhaps nore just-in-tine delivery
servi ce.

So, | think you need to know nore about the
servi ces being provided by the whol esal ers as conpared
with the B2B exchanges to find out whether the
difference in markup reflects a difference in the val ue
of the services provided.

MR. COHEN: | saw Janusz signaling. Before |
throwit to you, let nme add a little bit nore
conplexity to this.

I f we were thinking about how to apply our
standard 5 to 10 percent price increase test, would
there be particular problens here given that the B2B
mar ket really has not quite settled out yet and people
may not have yet reached the price level at which they
are going to be operating to be able to sustain
profits?

MR. ORDOVER  That, of course, is a
conplication. Actually | wanted to start with a
di fferent conplication, because all the easy things
were said very well and all the hard things were said
very well, as well, so | have to put in another hard
thing, and that is that we have a vertically integrated
situation here, which that has put a bit of an

anal ytical spin on how you deci de what the rel evant
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mar ket is and whet her the sinple and profound
application of the guidelines that Meg tal ked about is
going to give us all the answers that we need.

In fact, it would seemthat one issue that one
may want to ask one's self in asking what will happen
in the event of hypothetical price increase, | presune
a price increase for the transaction cost, will be
whet her or not the sellers would be willing to abandon
their vertically integrated exchanges and provide the
product to the conpeting whol esalers, who in principle
are an alternative venue.

So, | would be thinking that whereas in the
gui delines the market definition analysis is correctly
focused on the cross-elasticity of demand,
unfortunately here, very quickly, cones in an issue of
the availability of supply. Even though buyers may be
willing to switch in part for the additional services
maybe that Bill Kol asky pointed out, they have to be
able to find the product to buy, and the vertical
integration does create a certain anmount of friction in
t he mar ket pl ace.

Now, regarding the |evel of the price, of
course, that's a hard issue. The guidelines seemto
focus on the situation where price is already too high

and try to get around the real mof the cell ophane
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fallacy of trying to define markets off of prices that
somehow have been driven too close to collusive |evels
by the actions of the participants, but here possibly
the prices may be too | ow, because the service is new,
there could be pronotional selling, trying to attract
custoners to the B2Bs away fromthe whol esalers. There
could be an attenpt to actually discover what the
market will be wlling to pay for the services provided
by the B2Bs.

So, again, this is a correct conplication and
t he one that guidelines do not really have that nuch to
say, but it's conceivable that one may want to | ook at
what's happened perhaps in some other B2B exchanges,
whether, in fact, the initial pricing strategies, such
as penetration pricing and the discounting in order to
get people accustonmed to these new services, or whether
the traditional pricing is that of |ooking for the
hi ghest possible price and then continually discounting
off of it.

So, whether or not the price is too low or too
high, | nmean, it's very difficult to say. It's quite
clear, just if we are allowed to come back to the
reality of these B2Bs, that whatever the price they
charge, the services which they deliver do not seemto

be that attractive to that many customers, and that is
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obviously an issue that suggests that either they wll
have to inprove the services or they will have to
change their pricing nodel or both in order to nake
t hem sust ai nabl e and vi abl e.

So, | think that we have a | ot of issues on how
to define these markets for both dynam c and vertica
i ntegration reasons.

MR COHEN. Bill?

MR. BAER  Thanks.

You know, just to follow up really on Bill and
Janusz' point, practically looking at this, you'd
really want to be dynam c in your view, because what
you have is an unusual situation in the B2B environnent
where there's al ready been about 50 percent
penetration. That makes this a very unusual fact
pattern in terns of what |'ve seen, and you' d want to
| ook very closely at the docunents, in particular of X
and Y, to see what their responsive strategy is.

It would be instructive as well to find out --
and this would go to the question of uncommtted or
commtted entry by X or Y -- if they have already given
up 50 percent market share and don't have an
alternative electronic site of their own, what the heck
is going on in this marketplace? And you really may

end up concluding that -- somewhat unusually -- this is
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all one way pull away fromthe traditional whol esale
chain, and they nay have no way of getting it back

One other efficiency that may explain it is |
think this assunption of a dramatically reduced error
rate over what the traditional whol esal ers woul d do.

MR. COHEN: | amgoing to have to be the nean
guy in this and nove us on to additional topics as we
try to get through all the issues that we want to
di scuss in the nerger.

Let's nove on to the issue of trying to
identify market participants and rel evant market shares
here, and | guess I'd start you out with a question of
-- and it's been touched on already -- whether there
are likely to be unconmtted entrants here. X and Y
are already whol esaling here. Wat wuld it require
for themto nove into the online sector?

What about the possibility that private
i nt ernet - based networks m ght be turned to constrain
price? Are these likely to be uncommtted entrants?
How do we think about who should be, if not in the
mar ket right now, who's al nost there?

Deb?

M5. GARZA: Well, | -- is this on? kay.

| think that's right, that -- your question or

hypot hetical went only to the whol esalers, and it would
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seemto ne that whol esalers, at least in the way the
scenario was printed out, are at great risk of either
having to exit the market or being conpletely
margi nal i zed to just a warehousing or shipping
function, which was suggested, that a particul ar
conpany perform ng an aggregation service and they're
al ready allow ng buyers and custonmers to manage their
inventory costs, and presum ng they're providing sone
conparabl e ancillary services that the online
mar ket pl ace i s providing.

In addition, there is, as you nentioned, the
private internet trade networks, and then there are the
other B2Bs that are out there presumably that are
devel oping their own platfornms through which training
can occur and val ue-added services can be added, which
| would think would al so be uncommtted entrants,
because it would be fairly easy I would think to expand
from what ever they were doing to -- from-- you know,
gi dgets to w dgets or whatever

So, | would think that there actually would be,
besi des the whol esal ers, a whol e range of other -- of
potential uncomritted entrants.

MR. COHEN:.  Yes, Mark?

MR. POPOFSKY: Well, | think one of the

interesting issues is sellers 16 through 25. W see
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here three B2Bs which are industry sponsored in A
t hrough C, then we see D which has apparently no
i ndustry sponsor, which has a sonmewhat differentiated
busi ness nodel, and the question | proposed is what
happens if A through C collectively raise price?

One interesting issue | think is whether you
could have 16 through 20, 21 through 25 thensel ves be
consi dered unconmtted entrants. W would have to know
a lot nore about what it really takes to enter this
mar ket .

Certainly the fact that they have sone
interaction with D suggests maybe they shoul d sonehow
take an ownership interest in D and turn Dinto nore
what A through C are doing if that's necessary to
proceed because the infrastructure apparently is
al ready there, and in nmy experience with ny clients,
that's one of the key issues, is how long does it take
to get one of these B2Bs off the ground.

Even if they are industry sponsored, at |east
|"ve seen, it's not that easy, and if the standard in
the guidelines is comng close to triviality for an
unconmtted entrant, it doesn't seemto ne that
necessarily fits the bill unless you can sonehow t ake
advant age of existing infrastructure |like D provides.

MR. COHEN. Thank you.
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Just a note for all the speakers, try to speak
directly into the m crophone. As | said that or
suggested that, | turned away fromthe m crophone.

It's easy to do.

Yes, Roxann?

M5. HENRY: Well, one point that nobody's
actually touched on right nowis this issue of the
exclusivity. Currently, according to the hypothetical,
there is no mandatory exclusivity, but everybody is
exclusive, and that's clearly a factor that you need to
under st and why, because nmaybe there are sone rea
benefits to the suppliers that are com ng through. |
mean, obviously the suppliers' goals here are to sel
as much of their product as possible and to increase
their owm profitability as nmuch as possible.

Rarely, | think, does it turn out that the
seller's notivation is primarily the B2B or to get fees
fromthe B2B. The supplier is usually out there
because they want to sell nore product, and they're
trying to increase their own penetration into the base.
So, the reasons for these exclusivity, | think, really
need to be probed considerably to get an understandi ng
why, because if there's no mandatory exclusivity,
there's sonething el se going on here.

MR. COHEN. Ckay, Jon?
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MR. EKONI AK:  One of the interesting dynam cs
here is the fact that wth X and Y, they're actually
whol esal ers. They buy fromthe sellers and -- or buy
fromthe manufacturers and resell to the sellers. They
actually own the relationship in between.

Now, with the B2Bs, they're actually
facilitating direct trade. They're not taking
ownership, they're not playing a role there, they're
enabling a buyer to talk directly to the seller. So,
they're actually taking less of a role and | ess of an
ownership stake in the transaction, which is actually
providing better information frombuyer directly to
seller.

In the old world, with X and Y, there was
actually -- it benefitted both X and Y to maintain that
informati on thensel ves and not | et anyone el se get at
it. That way, they could take the extra fee and the
extra profit because of inperfect information.

| think with the B2Bs, they're providing nore
perfect information out there. So, what we'll see is
it's obviously noving, and with the market share going
up so fast, it's obviously noving to nore perfect
i nformation.

So, the challenge is can other players actually

conme in and capture sonme market share fromthe existing
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B2Bs? And | think we have to look at it fromwhere the
wi dgets play in the overall scheme of a product.
There's obviously an opportunity for other players to
cone in that m ght have set standards, m ght have set
trading rules that could actually circunvent where the
wi dgets are pl aying.

So, for exanple, if the wdget is a small piece
of an overall product, sonebody wi th nore market power
can actually cone in fromoutside the w dget industry
and inpose their own rules, and the w dget makers woul d
have to conformto these.

A great exanple would be in the marketplace for
autonotive products. |[|f sonebody is making an engine,
well, they mght actually have very little contro
versus the CEMs who are actually manufacturing the
entire cars thenselves. So, if the widget is just a
smal | participant in there, other players can easily
come in if they have nore market power.

MR. COHEN:. Before turning to theories of
anticonpetitive effects here, let's just take one nore
guestion about sonme of these market shares that you see
up there. We wote these nice little boxes, 10
percent, 10 percent, 10 percent, et cetera. |'m
wondering, should we regard this as having any great

nmeani ng right now given the early stage of the industry
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and the transitions that are going on, or should we
nore or |ess be counting heads or using sonething |like
a bid nodel in this type of setting?

Any reactions?

Meg?

M5. GUERIN-CALVERT: | think in general it's
worth it to | ook beyond the market shares, because if
we're looking at it as if it were a whol esal er plus B2B
market, it would be pretty inportant to ascertain
whet her or not that 50 percent that X and Y have is
relatively stable or still in the process of flux. At
nost it |ooks at what the volune has been that has been
won rather than the capacity.

Once again, one of the things that, again, many
of the comments have touched on that would be
worthwhile to try to identify is the extent to which
sellers, particularly 16 through 25 that are sitting on
D, have sufficient w dget capacity that they could
expand to have essentially all of the buyers' needs net
over D

| think kind of inplicit in all of the comments
so far has maybe been both a capacity constraint on the
part of the sellers and al so sonme sort of possible
dedi cations, as Roxann's point, between the B2B and the

seller and the buyer. To the extent both of those
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things don't exist, then it would be nmuch nore

appropriate to |l ook at counting heads rather than

shar es.

MR. COHEN: Yes, Joe?

MR WNTERSCHEID: And | think a lot of it
bears on Roxann's point, as well, on ease of sw tching;

that is, explaining why there does seemto be de facto
exclusivity and how easy it is to switch. | think that
woul d be very telling as to the significance of the
mar ket shares if they have any significance at all.

MR. COHEN:.  Ckay, Al ex?

MR. G BBONS: Yeah, I'd |ike to just build on
what Joe said before, because | think it's extrenely
inmportant to | ook at the fungi ble nature of the w dget
or the -- I'dreally look at it as three very specific
scenarios that can be | ooked at with this particular
hypot heti cal, and then based on these three
possibilities: Is a wdget sonething that's conpletely
fungi ble, therefore a compbdity of basically the sane
quality, a commodity in this marketplace, or is it
differentiated by the product itself, or thirdly, is it
differentiated by services attached to that product,
out si de that product?

If we ook at the first, and | think the best

assunption for this hypothetical is starting off with
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the comoditized wi dget, then to nme the market shares
don't matter as nuch, but also the pricing is sonething
that we have to go towards that private marketpl ace
versus the public marketpl ace, because if price is the
main thing that matters for the seller, and the price
i ncreases through an ABC consol i dation becones
sonet hing that could actually be conpetitively changed
by the individual private marketplaces or X or Y
entering it, then all of a sudden price comoditization
is actually not sonething that could cause pricing
i ncreases.

MR. COHEN: Let's turn now to the theories of
anticonpetitive harmthat we mght deal with, and at
| east three spring to mnd, two in the market for
mar ket pl aces and one that m ght affect the market for
wi dgets itself.

Let's start with the market for marketpl aces
and look a little bit at possible unilateral effects,
and 1'll take it to the extrene case at the begi nning.
If we're tal king here about an online market and we're
dealing with a situation where there are strong network
effects, mght the nerger of three of the four B2Bs tip
the market entirely over to the Ato C consolidated
firn? Wien should we really be concerned about network

ef fects here?
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Janusz?

MR. ORDOVER: Well, | think that obviously
there are serious scale and scope econom es and the
nmerger may marginalize D, although D seens to have a
somewhat specific business plan that does not
necessarily relate so nuch to the way you descri bed A,
B and C in your hypothetical.

| amnot quite sure why or whether or not a --
this tipping to A, B and C as being the nost | eading
B2B necessarily creates conpetitive concerns, as |ong
as one buys into the rest of the story that has been
going on, which is that there are all these other
forces operating on the B2B market pl ace that enable, in
this particular case, the buyers to | presune get
around the B2B bottl eneck and procure w dgets fromthe
sel l ers.

Now, on the other hand, if the sellers are not
willing to participate in these alternative venues,
then the constraint will be | essened, but | think that
woul d go back to our old market definition. It seens
to ne that if at least the first unilateral effect that
one woul d want to be concerned about is whether or not
the sellers, who seemto be many -- 25 sellers is a
mar ket that one rarely encounters nowadays -- whet her

or not they mght be willing to use the B2B in a way
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that | guess Krattenmaker & Salop called the
"cartel meister."

There is a way possibly to | essen horizontal
conpetition anongst the suppliers of these widgets to
t he buyers which cannot be acconplished if they deal
either directly with each other or through these
whol esal ers perhaps, but there m ght be a way to do so
if the sellers have an interest in these B2Bs and, in
fact, are willing to take their profits through
transaction prices at the |l evel of the B2B.

| would view that as a possible source of
concern, setting aside whatever the coll usive,
facilitating availability of information exchange and
so on may arise on the B2B, but | would focus at | east
as a step one to get around the question of whether or
not the transaction price, actually the fees that would
be charged for selling and buyi ng, whether those would
be possibly el evated, even though in sonme sense it
hurts the sellers, because they would be payi ng sone
portion of it and the buyers may be payi ng anot her
portion, but whether or not that would enable themto
| essen horizontal conpetition at the w dget
manuf acturing and selling |evel.

MR COHEN. Bill?

MR. KOLASKY: Yeah, | want to follow up on a



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

32
couple of points. One, on the last point that Janusz
made, that is really one of the key facts here, that A,
B and C were all founded by w dget nmanufacturers
t hensel ves, and | would think that in thinking about
unil ateral effects, you start with the prem se from
GIE- Syl vania that in ternms of the cost of distribution,
t he manufacturers' interests are generally aligned with
t hose of the consunmer, and you woul d have to ask why
would it be in the interests of the w dget
manuf acturers who founded A, B and C to nerge the three
t oget her.

| would at least start out with a very strong
presunption that their interest is in trying to nmake
di stribution nore efficient, not in terns of capturing
mar ket power and raising the cost of distribution.
There is, of course, the possibility that it's designed
to facilitate collusion at the manufacturing | evel, but
that seens on the facts of this hypothetical somewhat
i npl ausi bl e given that 40 percent of the w dget
capacity, at least, is in the hands -- is not involved
in AA Band C. That's the first point that I would
want to make about this.

Second, in thinking about unilateral effects,
think it's very difficult and artificial to tal k about

anticonpetitive effects without at the sane tine
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tal ki ng about efficiencies. The hypothetical breaks
t hose two questions apart, and | think you really have
to bring themtogether sonmewhat.

| think one of the nobst interesting facts in
this hypothetical is that before the advent of the B2B
exchanges, there were only two whol esal ers who
accounted for 100 percent of the distribution market.
That suggests that there are, in fact, very strong
econom es of scale here that perhaps show that the
aggregation function is a very inportant one and that
buyers very much val ue having access to a | arge nunber
of sellers through a small nunber of whol esal ers.

That, again, to nme reinforces the argunent that
the Iikely explanation for this nmerger is an efficiency
expl anation rather than a market power explanati on.

MR. COHEN. Deb?

M5. GARZA: Yes, | agree with Bill, and it kind
of feeds off of what Roxann has said, as well. It
seens to ne that the way the scenario was |laid out,
there have to be really strong efficiencies associ ated
with enlarging the network, and presumably the sellers
are participating in, as are the buyers, because of
t hose efficiencies and because of the distribution
efficiencies which the hypothetical indicate are fairly

strong given that the cost is |lower than the
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di stributors' costs, X and Y.

But in addition, as Roxann said, | would think
that the sellers' primary notivator would be to drive
sales to thenselves, to increase their volune of w dget
sales. It's hard to believe, unless there is sonething
unusual about the way they are structuring their
distribution fees, their transaction fees, that they
are really going to be notivated by being able to
i npose a high transaction fee cost on the buyers and
try to make it up there.

It would seemto ne that what you're really
going to find with 25 sellers is a lot of conpetition
that is going to basically conpete away, within the
price of the w dgets, any kind of excessively high
transaction fee you have anyway. So, | would be
cynical at the outset that the purpose of the nerger
woul d be to allow the parties to exercise unilatera
mar ket power with a transaction fee.

MR. COHEN:  Yes?

M5. HENRY: Let nme al so point out that part of
your notion on the network effects is that there's
going to be -- because of the increased volune, there
is obviously a lot of scale efficiencies to be gotten,
but when we're tal king distribution, you don't

necessarily have to tal k about w dgets. What's to
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prevent D from sinply expanding the products that he
serves through his network? He can expand his B2B to
provi de ot her products to the sanme buyers and possibly
get sone of those scale efficiencies as well. There's
a lot of ways to get scale efficiencies that are not
just scale efficiencies fromdistributing nore w dgets.

MR. COHEN:  Yes, Joe?

MR. W NTERSCHEI D:  Just on the -- first, |
guess just on the assunption that there's a potential
for tip here, I mean we don't really know that. It's
not even suggested in the facts. And what we know is
fromthe facts or what seens to be assunmed is that a 10
percent isn't enough, but we don't know what woul d be
needed to even give rise to a possible concern.

Second, even assuming that there's a potential
for network effect or tip, that really doesn't in and
of itself raise an issue either unless there is sone
| ock-in effect. Again, network effect in and of itself
shouldn't be a concern. In this environnment it's
usual ly a benefit, unless sonething else is going on
that gives rise to that concern

MR. COHEN: W have got a variant com ng which
is going to add a | ock-in issue.

Meg?

M5. GUERI N- CALVERT: One thing that suggests
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that there isn't a lock-in at the buyer level is that
the facts seemto indicate that right now anyway al
t he buyers can freely float anong the four networks, as
well, it seens possibly, with the whol esalers as well,
and so it doesn't seemthat we have a starting point
factual situation where the buyers in general to nake
some w dget purchases have to be just on one network.

| nmean, that obviously is where it goes next,
and there is sonme suggestion that the sellers, as
Roxann pointed out, may be dedicated, but | think you'd
really want to look for it at both Ievels to have a
real concern about tipping for the reasons that Joe
sai d.

MR OBREN | wanted to pursue just a little
bit further this point about how the B2B feeds back
onto incentives of the suppliers, which was the point
that Janusz raised. And Bill, you indicated there were
probably strong econom es of scale in the whol esaling
function or the internedi ate | evel between the
suppliers and the purchasers. And if it were the case
that this new technology that's being used in B2Bs
created sonme kind of seismc shift, which sone fol ks
alluded to earlier mght nean X and Y woul d be out of
the picture, the alternative whol esalers, | would

suggest that it becones probably even nore inportant
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the nore concentrated that whol esale level is to pay
attention to the kinds of incentives that Janusz
rai sed.

In particular 1"'minterested in whether or not
we' re concerned about, you know, the nature, the
structure of the B2Bs in terns of the decisions they
make, how the decisions are made and how profits are
di vided and how that feeds back into the suppliers
incentive. So, | just wanted to ask a few questions
rel ated to these issues.

First, with respect to the scope of the B2Bs'
deci sion meking, | assune all at the table here are
assum ng that pricing decisions continue to be nade
i ndependently by the sellers in this scenario.

kay, so then if that assunption is fair, let's
go and ask, well, what decisions does the B2B nake and
shoul d we be concerned if, for exanple, through this
merger certain decisions that were previously nmade by
sellers or certain investment decisions or what have
you are now going to be nade by the B2B?

MR. ORDOVER  Let nme just -- first of all,
want to say that | did not assune there was going to be
an anticonpetitive effect fromthis transaction. | was
trying to nake sone progress on how to think about

t hem But on the other hand, we all enbrace
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efficiencies, and I would agree with many of the
poi nts, that one should not junp to conclusions there
will be any unilateral effect, that's nerely trying to
under stand what m ght be the unilateral effect, i.e.,
of the sort that if we do define electronic marketpl ace
or B2B to be the relevant market, that in every market
there are fees or prices, and the concern is that in
such a market increased concentration may raise the fee
or the price.

In this case, those are going to be prices for
executing transactions, for many other services that
t hese B2Bs can provide. So, for exanple, one may be
concerned along the lines of Dan O Brien who started
aski ng whether or not historically a request for
proposal s or request for quotes were crafted
unilaterally by a buyer or offered by a seller. So,
there was conpetition not only in price perhaps but
also in the whole slew of terns, which may have
mattered to the buyer or which nmay enable the seller to
differentiate itself froma conpetitor.

Now, on the other hand, if a B2B puts a
particular formon how these transactions are to be
executed, that may be both efficiency enhancing, so as
to enabl e certain kinds of standardization, so that

each and every formlooks simlar, one doesn't have to
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wade through 500 different conparable bids, they are
stated in ways that are hard to differentiate, but at
the sane time there's sonething that may be lost in
terms of the value of product differentiation.

We assune that the wi dgets may be nore or |ess
simlar, but thereis -- | don't think that's
necessarily a conponent of the hypothetical. There may
be much nore to it, that the kind of honbgenization
may, in fact, styme or stifle or |essen sone sort of
conpetition that previously existed on other dinensions
t han pri ce.

So, indeed, | would want to | ook into how these
transactions are to be designed, how to be executed.
believe that freedom of designing of the contract would
be something that | would [ike to see maintained by the
B2B, even though some unnecessary duplication obviously
woul d be al so sonething that one should not shed too
many tears about. But | would want to | ook at many
facets of conpetition other only than price, and |
think the Conm ssion has historically stated that when
considering nerger effects, there's going to be nore to
| ook at than just the price, and this is one
circunstance in which | ooking at nore than just the
price may not be -- nmay be worthwhil e.

MR POPOFSKY: | want to translate this a
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l[ittle bit fromeconom cs perhaps a little bit to the
| egal issues. | think raised in Janusz' comments is a
deeper issue once you get beyond the nerger as to how
the antitrust laws are going to regul ate the decisions
of the B2B. Are we going to in essence have,
considering a |l ock-in conspiracy of all those who hold
equity in it, which I guess perhaps is 15 sellers, the
notion that sonehow the antitrust |laws are going to
regul ate on the bal ancing test every decision a B2B
makes, or are we going to treat it once it's forned,
once the merger occurs, as a single entity and perhaps
treat it under a different, nore |lenient standard --
perhaps, |I'mnot sure the standard is necessarily that
di fferent depending on what's going on -- under Section
2 of the Sherman Act?

And | think what's relevant to that is not just
some formal test of what's a single entity, what's not
a single entity after the nmerger occurs, but also how
likely it is that you will see anticonpetitive
consequences on bal ance fromthe decisions that B2B
makes, and echoing what Bill Kol asky says, | think when
you see 25 sellers in the market, only 15 of which are
involved in the B2B, you are not seeing circunstances,
it seens to nme, where the Sal op Frankenstein nonster

scenario is incredibly likely, it could be plausible.
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And so it seenms to ne when you're considering
how the B2B will be treated after the nerger, it seens
to me that m ght auger for a single entity treatnent.
And t hen when you consi der that, you m ght consider
t hat that m ght change how you woul d vi ew t he nerger
Knowi ng that we're going to regulate the B2B only under
Section 2 of the Sherman Act follow ng the nmerger, that
m ght or m ght not require a nore careful scrutiny of
t he possi ble sources of harm possible benefits at the
time the nmerger occurs, because this is when the
antitrust laws would apply principally to a | ot of
t hose deci si ons.

MR. KOLASKY: Follow ng up on that, two points:
One, | think | certainly was assum ng, and | suspect
nost of us were assuming, that the B2B itself had put
in place the kinds of safeguards that antitrust
counsel ors generally recommend in ternms of assuring

that the B2B does not facilitate collusion as to the

pricing of wi dgets anong the manufacturers. |f that
were not the case, | think the analysis would be
different.

The second point | wanted to make is follow ng
up on Mark's. One of the things that you have to
al ways think about when you focus on the governance of

any kind of a joint venture is to what extent are the



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

42
arrangenents that have been put in place by the
partici pants designed to solve the inherent
princi pal / agent problemthat always exists? | thought
t hat whoever wote this hypothetical had thought about
that very hard and had been very clever in designing a
set of governance principles for these joint ventures
that were designed to solve that principal/agent
pr obl em

The fact that all of the -- that there is no
exclusivity, so that the nenbers of each of these
exchanges is free to sell through a conpeting exchange
or to sell through the whol esalers, neans that it's
very easy for the wi dget manufacturers to discipline
any kind of a price increase by any of the exchanges.
And | think that a transparency as to the fees that are
bei ng charged by the B2B exchanges woul d further
facilitate the solution of the principal/agent problem
and so that's sonething that we shoul d not be opposed
to but should actually wel cone.

MR COHEN. Bill, let ne junp ahead slightly to
take you up on one of your assunptions. You assuned
that they had -- that the B2Bs had in place the proper
firewal | s and proper arrangenents to avoid facilitating
col lusion upstream but if we are faced wth a nerger

like this of three of them and suddenly bringing
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together 15 sellers, would it be appropriate or would
it be inportant for us to inquire into what nechani sns
t hey do have there?

MR, KOLASKY: Ch, absolutely.

MR. COHEN: Yes.

MR. O BRIEN. Just one nore along this |ine.
You know, if we were to assune that this nerger took
pl ace and that network effects were strong and t hat
entry was difficult, so that some of the factors you
identified, Bill, as strong constraints may not be
there, then what we're left with is two B2B exchanges
if we were to assune that the whol esalers are | ess
effective constraints.

Wuld it ever be appropriate for us as a
condition of the nmerger to place any kinds of
constraints on, for exanple, the way in which the B2B
shares its revenues with the seller/owners and the
mechani sm by which the B2B prices its services and so
on?

MR. BAER  You know, | suppose in theory it
could, Dan. | would be nore interested in assum ng
that we had difficulty of entry, that entry was not
timely, likely and sufficient; about conditions under
whi ch ot her people could get in, that is, that in terns

of relief, one easy thing to do would be to guarantee
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that it wouldn't be -- that it would be open to al
nondi scri m natory and nonexcl usives, so that if those
conditions weren't in place with specific terns of how
t hese guys operated before, given the point Roxann nade
earlier about how people seemto have focused on one or
anot her, that you probably want to nmake sure that this
thing wouldn't be a device that would basically | eave a
whol e bunch of sellers out in the cold.

MR. WNTERSCHEID: And as to how the profits
are distributed, it seens to ne in one sense that
what ever concerns mght be raised there, they are
somewhat dissipated to the extent that the group is
becom ng larger, in that their equity interest is
diluted as the group becones |arger and there becones
| ess of an anticonpetitive incentive or nechani smbuilt
into the equity structure.

M5. GUERI N- CALVERT: | would al so say you want
to |l ook real carefully at D. In nost cases, nost
i ndustries, you are only going to have A, B, C, you are
not going to have a D, and Dis alnost as big
currently, it's athird party, so it's neither driven
by sellers nor buyers, and it's been -- it seens |iKke,
anyway -- nore successful in attracting volunmes than
have A and B put together or B and C put together.

So, one of the things before inposing such
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conditions, I'd want to look really, really carefully
at what is the likelihood that D would be able to
respond, you know, if, for exanple, ABC constrain their
catalog in a particular place, get into excessive
st andardi zation, raise fees, engage in a bunch of
hypot heti cal anticonpetitive behavior, what's the
i kelihood that Dis going to have the incentive to
respond?

And again, one of the things is what's the
l'ikelihood that its sellers, 16 to 25 who do not have
an ownership stake in the other, have got the ability
to induce buyers to switch en nasse to then?

MR. COHEN:. Before | eaving anticonpetitive
effects, let's take you up on raising D there. What
about possibilities of collusion, of coordinated
i nteraction, between ABC and D or between the onlines
and the whol esalers? Are things going to be too
het erogenous? 1Is it going to work?

MR. ORDOVER: Well, that's one thing to talk
about, but let nme say -- on the basis of the
hypot hetical, let nme say that the |ikelihood of
coordi nated interaction here anongst these four
remaining firms is very conplicated and very difficult,
in part because there may be a lot of stuff that wll

not be visible to the outside world, so the ability to
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actual ly devi ate from what ever course of coordination
they may attenpt to set, quite difficult, especially if
we believe that the whol esalers, for exanple, provide a
whol e different set of services on top of the services
t hat the B2B provi des, which may be no nore than an
el ectroni c board on which quotes are posted, that in
such a case what it is that one should coordinate with
wi th the whol esal ers who are providing shipping
servi ces, perhaps, and so on and so forth.

So, | amreally skeptical sort of as a general
principle that even anong B2Bs there is a | arge
possibility of being able to engage in coordinated
interactions, given the nonitoring problens, given the
inability to actually detect cheating that easily, and
| think that to the extent there are any kind of
probl ens are those which are nore likely to fall in the
unilateral rubric than in the coordinated rubric.

Let nme just nake one nore comment on the topic
that went away, and that is that many of these
arrangenments between the sellers and the buyers and the
contractual governance provisions in these B2Bs are
driven by sone principal/agent problenms, and | think
it's very inportant to understand that nmany of these
provi sions, which to sone naked eye nmay appear to be

probl ematic, for exanple, commtnment to exclusivity,
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may meke a difference, especially in the nascent stage
of the B2B where investnents and commtnents are very
inmportant in order to create the kind of credibility
that the marketpl ace needs in order to becone viable.

So, | would want to caution agai nst applying
sort of very strict governance tests towards these
newer and energi ng organi zations, in part because we
just really don't know yet how efficient arrangenents
are going to be, what are the set of efficient
arrangenents that get around the principal/agent
probl em and that, in fact, enable these organizations
to gain efficient scale and deliver the efficient scope

of services.

MR COHEN. | think | saw Mark Warner's hand
up.

MR. WARNER: Yes, | wanted to come back to your
question about D. It seens to ne that Dis offering

services that are sonewhat different than what A, B and
C are offering. And they're -- part of the facts |
didn't really understand, it seens that the only

mal functioning wi dgets are comng fromsellers 16 to
25, because D s product is -- you know, they say nuch
of its business is comng fromits online services that
specialize in these mal functi oni ng w dgets.

So, | think that does provide the scope for
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some coordinated interaction between the nerged firm
ABC, and D, where ABC says, | ook, you can have our
excess inventory, our discontinued |lines, our
di sconti nued w dgets, you specialize in that part of
the market, and we will specialize on the new stuff,
the ones that people really want. And | think that
could have sone effect to real world consuners.

| think we need to know a little nore about
this business of the only mal functioning w dgets are
fromsellers 16 to 20, yet those are the ones that give
it the largest nmarket share. So, | think that's
sonet hing el se that we would want to | ook at.

MR. COHEN: Ckay, one nore, then we will have
to nove on. Jon?

MR. EKONI AK: | think what we have to | ook at
here is two separate businesses. One is the business
of selling wi dgets, and the other is the business of
information, and that's where the B2Bs cone in.

Now, those selling the information, the B2Bs,
apply the sane fee to everyone that's selling through
their system whether it's a subscription fee, a
transaction fee or a percentage transaction fee.
Underlying that, the w dget conpanies, those sellers,
are still going to be as conpetitive as they ever were

before. They don't have the ability to actually
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conpete and sell information. They are still conpeting
under |l yi ng whether they are providing better quality,
better products, better delivery, better return
policies, whatever it may be.

| still think that underlying there's a
conpl etely conpetitive atnosphere with the w dget
manuf acturers, and B2Bs are providing the information
to who offers the best product that matches what the
buyer wants.

MR. KOLASKY: Bill, I know you want to nove on,
but I think there's one inportant point that hasn't
been brought out that needs to be on coordinated
i nteraction.

In addition to all the problens that Janusz
identified, you al so have very different incentives.

A, B and C are owned by the w dget manufacturers. Dis
not. That neans that the owners of D and the owners of
A, B and C have very different incentives. That is
going to make coordination very difficult.

To the extent, for exanple, that D cooperates
in a price increase for transaction prices and that
ends up in the pockets of AL Band C, that in effect is
going to reduce the distribution costs of A, B and C
while raising the distribution costs of D s nenbers,

and that's not sonmething that's going to be in the
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interests of Dlong term So, | think coordination is
not a real danger here.

MR. COHEN. Let's turn briefly to entry, and
what 1'Il throw out is one point. The hypo posits that
capital in this area has been drying up for formng new
B2Bs, and if you were to conbine that fact wth what
we' ve been reading in the newspapers about all the need
to consolidate a little bit, need to retrench in the
area, should we be expecting entry here to solve any
probl em that m ght energe? 1Is entry a likelihood right

now? Nobody woul d argue that their client is protected

by entry?
Oh, Meg?
M5. GUERI N- CALVERT: | would say the thing that

woul d give pause, and this is just building on the
comments that Bill nmade earlier, that the likely
candi dates seemto be X and Y. They have got the
know edge and t he know how. One of the things that |
t hi nk woul d have to be |l ooked at is if it's the case
that likely sellers 1 through 15 stay with ABC, then is
it the case that the new X, for exanple, is going
essentially to have to take sone vol une away from D,
from 16 through 25, or fromitself or fromY?

| think you have to | ook at relative to

what ever the costs m ght be of devel oping the software
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and so on whether that's a sufficient volume to be able
to make a go of it. And I think that would be pretty
critical in ternms of |ooking at the |ikelihood that
down the road you'd see an entrant. And you'd have to
go back in and see what kind, if any, of first nover
advant ages, network effects, had there been for AL B, C
and D that X or Y would have to kind of deal with

MR. ORDOVER  How woul d t he Commi ssion view the
joint venture by a |large nunber of buyers who woul d say
we are sick and tired of these guys, A B and C
charging us 10 cents markup per w dget, and we want to
set up our own buyer-centric exchange and exercise sone
m | d buying power in order to break the I ock on the
supplier-centric exchange?

Meg pointed out correctly that while entry may
not be a problemgiven the capacity of capital --
access to capital and may not be a problem given the
access to I T technol ogi es or sonething |ike that for
peopl e who are in the w dget business, but if they
can't get widgets to sell, the whole enterprise has no
business viability. So, | think that the situation
that we have here offers a challenge as to what woul d
be the appropriate countervailing arrangenent that
m ght get around whatever barriers there mght be from

avai l ability of supply.
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Now, it could be that those who are no |onger,
who are not selling through A, B and C but D and X and
Y, that they may provide enough scal e and scope. At
the sane tinme, we are saying that there's efficiencies
fromconsolidating A, B and C, the usual tension. So,
| think that there m ght be ways of getting around the
problem but they may create their own potenti al
antitrust concerns through formation, for exanple, of
buyer-centric exchange.

MR COHEN. | think we'll turn to efficiencies,
which are a big topic we need to touch upon. Just to
start out, it's come up several tines throughout the
di scussion already, is there anyone who woul d want to
try to state the case for this nerger fromthe
standpoi nt of efficiency? Wat are the key
efficiencies you see out here?

Yes, sonmeone wants to summarize it? Yes?

MR. G BBONS: Cbviously the incentives at the
beginning for all of these sellers to go into the
separ at e exchanges were not having to do with price
fixing or -- they're nore how do | extend ny own
el ectronic portal out to ny own buyers, and with this,
t he expenses that the individual conpanies were seeing
were enornmous for what they could handle on their own.

So, therefore, alnost in all cases we see these
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exchanges bubbling up because of consortia effect or an
i ndependent seeing an opportunity to junp into the
space, to lay out the cash, to lay out the capital to
do this.

What we have seen in the past year, and | know
this through personal experience, is that it's not an
easy thing to just go out there and grab the software
off the shelf and grab the infrastructure and nake this
happen. So, as was said at the podiumearlier, the
hype at the beginning and then the realities a year
| at er have shown that that capital infrastructure cost
was sonet hing that needs to be shared, and that's what
| think we're seeing right now

MR. COHEN:  You know, if scal e econom es and
network effects are really inportant here, how woul d
you respond to the counter-argunent that, well, won't
t hey eventually be realized by natural growh and sort
of survival of the fittest here? Wy is a nerger
necessary? |s there anything to be said for the view
that at this early stage of the industry it's
particularly inportant, for purposes of achieving the
best packages of services, the best technology, to |et
t he prevailing nodel be determ ned by conpetition
rat her than by nerger?

MR. BAER Well, to sone extent it may be
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conpetition that's driving the nmerger; that is, that
peopl e have determ ned that scale just isn't there and
t hat, you know, Janusz tal ks early on about pricing
nodel s you m ght do to establish yourself in the
mar ket pl ace. They may not be sustainable on a
| ong-term basi s.

So, you really would need to | ook at whet her or
not, in fact, conpetition is producing the economnic
conditions that nake this nmerger justifiable and that
there are real efficiencies or savings to be gai ned
fromit, particularly you need to be of a certain scale
in order to have a real shot at it.

What's tough, and this is a tough policy
guestion for you guys, is early on -- this market
arguably may be sonmewhat nore established than sone
others, but so many of these B2B conpetition situations
are people, as Alex was tal king about, struggling to
get going and fighting the technol ogy hurdl es and
finding that the costs are prohibitive, is just nore
difficult than anybody thought, and there is a real
tendency to try to conbine and get to scal e sooner.

And | think it's probably a m stake to be overly
intrusive on an enforcenent basis for those unless you
can see a really strong anticonpetitive story.

MR COHEN: Al ex?
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MR. G BBONS: Also, there is another dynamc
here that | think is inportant. And that is since
t hese changes, there has been a transformation in
t hi nking that the exchange will do all of the work and
all the sellers have to do is plug into it. And what's
going on now is a recognition that the bulk of the work
is a transformation, not in that type of thinking, or
in that type of thinking towards what the individual
supplier or seller has to do to be able to be part of
an exchange.

When this work gets done, to actually make it
so that they're enabled to be on a network, to be able
be into an exchange, there's also the recognition that
it opens up trenendous conpetitive paths that are not
just A, B, C, D, X, Y, but all the private exchanges
fromall the different sellers, because the work that's
done to be able to hook up to an exchange is exactly
the sane work that needs to be done to nmake it so you
can open up a private exchange, and with that the
conpetitive paths that we have here are so numerous
that |'m skeptical about any interactions, too.

MR COHEN. Bill?

MR. KOLASKY: Yeah, a couple of points, and one
of these | think applies nore broadly to nergers

general ly beyond this hypothetical. | think it's very
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i mportant when you're asking the question about whether
efficiencies are nerger-specific to recogni ze that that
qguestion is nost relevant when you're treating
efficiencies as a defense to an ot herw se
anticonpetitive nerger. Wen you integrate
efficiencies into the conpetitive effects anal ysis,
then the question you really ought to be asking is
whet her the nmerger is the nost efficient way to capture
t he efficiencies.

That's a very different question, and | think,
you know, here, yes, if there were clear
anticonpetitive effects, you would be worried about
whet her the efficiencies are nerger-specific or not,
but if the case for anticonpetitive effects is a
relatively weak one, you al so ought to be asking is the
nmerger the nost efficient way to capture the
efficiencies.

MR. COHEN. Ckay, for purposes of the next
guestion, let's assunme that there are sone
anticonpetitive effects and that we are concerned about
whet her it's merger-specific, whether the efficiencies
are nerger-specific.

Let me ask, would interoperability be another
way of capturing sonme of these efficiencies? And |

don't here want to get into the benefits and flaws of
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interoperability, we'll touch on some of that in the
next -- in the first variation, but rather, what are
the barriers to achieving interoperability, what are
the costs? Is it likely to be acconplished as an
alternative?

MR. WNTERSCHEID: It's certainly possible that
it mght be an alternative, but I think the facts as
present ed suggest at |east provisionally that it m ght
not be, and whatever what's driving the nmerger of one
of the parties is the volunme that would flow through a
di fferent exchange. Mere interoperability will not
achieve that, certainly not achieve that objective.

MR. COHEN. Right. What about the bringing
together of a larger field of buyers and sellers?

M5. GUERI N- CALVERT: Again, it depends on just
the way it was set up, is that there's a possibility
for nore connections, but if where the true
efficiencies, the cost savings are just noving a | arger
nunber of transactions over a single conputer, it
sounds like the way interoperability is suggested is
t hat you woul d have three mai nframes or two mainfranmes
running and then an interface between the two of them
a bridge of sone sort to facilitate possibly sone
i ncrenental transactions, but again, you would really

want to | ook into the technologies to see if the



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

58
efficiency in having a single, enhanced, very, very
| arge catalog that has a |lot of additional features, a
single online auction with a lot of depth and richness
toit, or is it sinply providing nore possibilities for
a connection between buyers and sellers?

MR. COHEN. Let nme turn us to the last big
subj ect area here, and that's the financial issue, and
t he hypo adds another fact at this point, and that's
the fact that none of the B2Bs has yet shown a profit,
and | guess what | want to ask is, do we have a failing
firmargunment here, or if not, how should we take
account of the flailing firmpossibilities?

In particular, how do we judge this given that
this is still a startup period for the industry, and
per haps nobody's maki ng noney in the industry yet, but
rather, they're all operating in the expectation that
they will make profits on down the line? How do we

assess the financial argunent that cones to us right

now?

Yes, Al ex?

MR. G BBONS: Well, many of the exchanges out
there are still in the consortia stage pre-1PO and to

a large degree | think the profitability of these is
constrai ned by the fact that the owning or

participating conpanies are not |ooking to have them go
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i ndependent that quickly or, you know, maybe in years
to come, sure, that could happen, but at this point,
it's not a question of trying to nake the exchange
profitable. [It's trying to make their own nenbership
have a channel that is better than they could do on
their own.

Therefore, | think that's an extrenely
i nportant point for people to be realizing, and it's a
reason why the independent exchanges are falling faster
t han the consorti a-based exchanges, flailing nore than
the consortia, and it's yet to be seen exactly how the
consorti a-based ones may becone i ndependent and
profitable, but that's years to cone, | believe.

MR. ORDOVER: That's not predation. | was just
wonderi ng whet her that woul d create problens given that
consortia is able to finance these | osses, whereas the
i ndependents can't, whether that in itself creates a
conpetitive concern. | don't think it does, but I
think it is an issue as to the viability of the whole
sector as being financing itself by virtue of the fees
or whether there is a need to have that financed
t hrough sone ex ante contributions into the setup,
which | think that creates benefits of a nunber of
peopl e getting together and sharing the risk.

G ven the failure rate of these operations, it
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makes perfect sense to spread the risk, which is very
difficult, at least at the early stages, to diversify
t hrough the marketplace for the reasons that the
mar ket pl ace does not often |ike that kind of risk
taking. But | think the fact that they are not naking
any profit, | don't knowif it's indicative of a
failing or flailing firm but | think | agree with Al ex
that this is really an issue of what the business nodel
i s behind these operations.

Many of the e-comerce firns have yet to turn
what we would normally call a profit, and yet sonehow
they are functioning and perhaps because of the private
pl acement capital that is willing to underwite the
burn rate, but it strikes me that unless there's clear
evidence that the profit -- the lack of profitability
is a function of sinply inability to sustain the kind
of financial investnents that one has to make, | would
not be too exercised by it and ook to it as an
expl anation why there ought to be a deal.

MR. COHEN: Joe?

MR. WNTERSCHEID: | think it certainly plays
into the assessnment in sone fashion. | nean, the fact
that one or nore of the exchanges m ght actually be on
their last legs. For exanple, to the extent that

additional capital calls are going to be required to
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get to the next level, to nmake it viable, it mght
affect the incentive of sellers 11 through 15, for
exanple, to participate el sewhere as opposed to
continuing to punp noney into the | osing proposition.

But at the sanme tinme, you know, |'mjust not
sure how the failing firmdoctrine literally applies
here, because where do you really have the exit of the
productive assets. And yet in a sense the exchange is
going to go away, but sellers 11 through 15 are going
to go sonewhere. So, are they sinply going to invest,
becone investors in A or sinply becone participants in
A or in B?

So, you have to sort of look at it fromthat
standpoint as well, not just whether the exchange is
going to go belly up, but what's going to happen to
those sellers, how are they going to be dispersed, to
really ook at the ultimte conpetitive effect of C
goi ng out of business.

MR. COHEN: Roxann?

M5. HENRY: | think it also does go to when we
were tal king about the relevant market, does it include
Xand Y. It's sort of hard to read X and Y out of the
equation. |If the B2Bs are unprofitable, the question
beconmes who is setting that price level for the

transaction costs? And clearly |I think you have to
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start looking back to X and Y. It nmakes it very, very
hard to argue that the B2Bs are sonehow their own
littl e marketpl ace.

MR COHEN: We're up to the tine where we are
scheduled to take a break. What |1'd like to dois to
give you -- if anybody has any summary comrent they
want to make, sonething they really wanted to get out
as to how you'd advise a client on whether it is likely
to be an anticonpetitive problem here or whether the
enf orcenment agencies, if you were advising them
whet her you think we should be concerned about this, is
there anything | haven't been able to get to anybody
on?

Let's start with Mrk.

MR. POPOFSKY: It's a different perspective
t han we' ve been focusing on, because there is nore than
the United States to worry about. Many of the
exchanges we all work with are operating worl dw de, and
they have to worry about conpetition rules not only in
America but also in Europe. They have to worry about
filings in jurisdictions such as Brazil and Tai wan.

And when you're setting rules for how your B2B is going
to operate and contenplating transactions, it's not
necessarily the econonmic analysis we are applying here

or the analysis applied by the Comm ssion that's going
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to govern --

MR. WNTERSCHEID: O at all.

MR. POPOFSKY: -- or at all. It is going to be
the nost restrictive analysis by the entity that can do
the nost to the B2B, and that's sonething as we think
about these hypotheticals we should consider as well.

MR. W NTERSCHEI D:  Just one quick point, and
it's nmore just reflections on sone of the discussion of
mar ket definition and also Bill's points on
efficiencies.

One thing to keep in mnd on both points, |
think, is that we can't sinply look at the price tests
in the nerger guidelines or the SSNI P, because part of
t he val ue proposition is not just the price or the
transaction fee but the cost savings that are going to
be achi eved through a particular B2B, and t hat
conplicates both market definition, | think, and al so
sort of supports Bill's hypothesis that you can't
really disassociate the two in this environnment very
readily.

MR. COHEN. Ckay, one nore. Al ex?

MR. G BBONS: Yeah, | think it's worthwhile to
step back and | ook at the nature of what a B2B exchange
is for this purpose, and that's to take out sone of the

i nsidious nature that some people inpose onit. And
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the way to do that, | think, is to take a |ook at the
often | ooked at New York Stock Exchange anal ogy and to
ook it fromthe point of view of, yeah, that's not
making a lot of profit. |It's basically a nonprofit
organi zation, SIAC, that's running that, and it's
speci alists working on the side of that exchange that
make the noney.

When you look at A, B, Cand D in that fashion,
that the eventual end point for exchanges may be j ust
sinply an el ectroni c exchange where specialist type of
activities may or may not be added into the exchange
itself, maybe with the conpanies, the sellers or with
the X and Y distributors' |ogistics, but not
necessarily finding that it has to be inthe A, B, C D
space, you have a different view of what the exchange
actually is at that point, and I think it's inportant
to keep that in mnd.

MR. COHEN. (Okay, let's go to break, and we
wi |l conme back at 11:00.

(A brief recess was taken.)

MR. COHEN. What we're going to tal k about now
will be a couple variations on the fact pattern that we
had started with. Variation 1 introduces
interoperability into the fact pattern, and it tells us

that instead of nmerging, A B and C have decided to
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i npl ement an interoperability plan. Under the plan,
t he buyers becone able -- a buyer who turns to any of
them A Bor C is able to access sellers 1 through
15. The transaction fees are split when a buyer uses
one B2B to buy froma seller that's been |isted on
anot her.

The buyer-accessed B2B receives 75 percent of
the fees, and the seller-accessed B2B receives 25
percent. And we've sinplified things by speaking just
in ternms of transaction fees. W are tal king about the
conpensation, and for shorthand we'll call it
transaction fees, that are being split in this fashion.

Finally, A, B and C enter into sone agreenents
to facilitate the interoperability. They agree that
they're going to use the sanme shipping service, and
they agree to provide a comon m ni num set of
val ue- added servi ces.

What I'd like to do is reverse the usual order
of discussion because of the very obvious potentials
for pro-conpetitive benefits here. [1'd |ike sonebody,
if they wish, to comment briefly on what they see as
the likely pro-conpetitive aspects of this to begin
wi th, maybe identify and describe what you woul d put
forward as the | eading points if an agency were to

start reviewing an interoperability plan like this, and
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to tell us how we m ght go about gauging the |ikely
significance of any of the benefits.

Anybody want to start off? Meg?

M5. GUERI N- CALVERT: One of the things, this is
in principle how you set it up, very simlar to shared
ATM net wor ks, where in essence you have an interface
bet ween one shared ATM network and another. Some of
the pro-conpetitive benefits would be that with one
sinmple log-on to network A, you are able to get not
only the full functionality of A but again, if there's
a common set of standards, you can at very |ow cost,
presumably with -- it mght even be not obvious to you,
t he purchaser, at all as to what has gone on, not only
to get you into A but easily into B and into C.

So, fromthe buyer's perspective, there is the
ability, perhaps at very low cost, to ook first on A
anong purchasers one through five, if the service is
not available there simlar to -- if you're on travel
and you don't see your own bank's ATMthere, you could
get the advantage of buying fromthe next five or then
the followng five. So, that would be one of the
features.

It could also be that in ternms of having the
same shipping service, there m ght be -- by conbining

t he volunes of all of the sellers, 1 through 15, and
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all the purchases that would be nade by the buyers,
perhaps a | ower shipping fee that could be attai ned
than any one network could attain on its owm. That, if
it gets passed on, you know, is again a potential cost
savings. And, you know, particularly as conpared to a
buyer having to have three separate interfaces, again,
dependi ng on how nmuch tinme is involved, there may be
sonme significant cost savings on the side of the buyer
where they can nore quickly go do other things.

One of the things to making it happen woul d be
this mninmum set of value-added services. |It's, again,
the idea that the services that the buyers nost readily
demand woul d be avail abl e on any one of the networks
but accessing the other two.

MR. COHEN. Ckay, | wanted to start with the
pro-conpetitive benefits just to stress here that we do
see a lot of good in these arrangenents. But now as an
antitrust enforcenent agency, | amgoing to turn us to
some of the potential harns, and we may spend a little
bit nore tine on those.

Let's talk to begin with about sone of the
effects on the ability and incentive to conpete of
these participants, and particularly the effects of the
revenue sharing on incentives to conpete. Wat |'m

getting at here is that B2B A, for exanple, knows that



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

68
if it loses a buyer to B2B Bor C, it may still earn 25
percent of the fee, and that even if it retains the
buyer, it may well |ose 25 percent of the fee. Could
interoperability in this type of arrangenent reduce any

one firms incentives to lower its prices to win nore

busi ness?
Janusz?
MR. ORDOVER: Well, | nean, it depends on

whet her you are thinking at the |l evel of introductory
m croeconom cs, where the answer woul d be yes, or

whet her you are trying to think hard and nmake sense out
of this whol e arrangenent as a package.

MR. COHEN: Help us to think hard, please.

MR. ORDOVER  Ckay. Well, you know, the first
sort of answer that | gave was a theory of econom cs,
that optim zation says that if you have this equity
share, or here it's just a revenue share, that wll
| essen the incentive, but | think at the sanme tinme the
real point has to be that through that kind of an
arrangenment, there is, in fact, an incentive to engage
in interoperability.

What would be -- you may have a bill and keep
type of arrangenent, which perhaps m ght help, but I
doubt that it would get you as far as a situation in

which the firns are at |l east partly integrated and have
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some incentive in aligning their incentives to invest
in the software that will, in fact, inplenent
interoperability.

To the extent that those are joint investnents,
t hey woul d have to be recovered jointly as opposed to
sinply recovered by a particul ar exchange, and
therefore I think that having these kinds of fees is
al nost a sine que non for the firms willing to
i nterconnect with each other and undertake the
investnents that are necessary for efficient and
effective interconnection.

And | think that, you know, we see these kinds
of arrangenents pretty nuch everywhere, in
t el ecommuni cati ons, for exanple, where you have
i nterconnection fees, and those are, you know,
regul ated for a variety of reasons. | don't see any
particular reason why to do it here, especially if we
do believe that -- or we agree that -- | failed to nake
a sound econom ¢ point before break, which is that
t hese arrangenents anong the B2B exchanges coul d be
viewed as a way to facilitate some | evel of
coor di nati on.

If this is false and if conpetition fromthe
out si de econom c forces that Meg and others tal k about

el oquently is potent, then | would not worry about that
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particul ar feature of the arrangenent. Now, of course,
| look at M. Balto, and he was -- he may have a
different view as to how things are when firnms set
t hese kind of interexchange fees, but I think that in
this case, without the fee, we would not see any
incentives to cooperate to the extent it's necessary to
make this thing efficient.

MR, COHEN.  Mark?

MR. POPOFSKY: | nean, | think a | arger
guestion about this plan raised by Bill Kolasky | guess
inplicitly before the break is whether this is sonmehow
-- let me get the mke -- a less efficient way of
achieving efficiencies than a nerger would be. Once
you have an interoperability plan in, and |let's suppose
it's basically agreed to by the parties because a
federal antitrust agency says we're not going to |et
you nerge, but we're going to let you do this, so let's
suppose those are the facts.

One thing you then require the parties to do,
it seens to ne, is cooperate when they may not want to
and perhaps inposing on thema duty to cooperate.
Suppose, for exanple, that after interoperability is
established, firmA out-distances B and C significantly
and there's possibly sone tipping, and all of a sudden

A wants to introduce a new form of technol ogy.
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Wuld A then have to continue interoperability
with Band C? It seens to ne that woul d becone a very,
very inportant question and perhaps a very difficult
one. So, | think when we're | ooking at the possible
anticonpetitive consequences and the possible
efficiencies of interoperability, we also have to ask
inrelation to what, instead of what? 1Is this
sonet hing the parties are doi ng because they are doing
it affirmatively and that's been the plan?

That suggests to ne perhaps there are great
efficiencies fromdoing so. O is it that they're
doing it because they think it's sonmehow a regul atory
second best, if you wll, in which case | mght be a
l[ittle nore skeptical that the virtues of

interoperability are those that are articul ated by

Janusz.

MR. COHEN. Al ex?

MR G BBONS: | would like to comment foll ow ng
that. Well, first of all, | agree with what Jon said

earlier, that we have to differentiate between physi cal
and -- physical novenent of a product and the
information, and then after we've done that, we have to
| ook at what the actual B2B exchange's product is, and
t he product is information about all of the w dgets,

all the widgets fromthe 25 different conmpanies if they
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can get it. So, it's not in their best interests in
any case to nmake it so that they're giving | ess than
t he maxi mum anount of information.

Interoperability -- merger will acconplish it,
and interoperability also acconplishes it, but to back
off by saying we are not going to do a piece of the
catal ogs, the information about w dgets, would not be
in their best interests.

Now, having said that, | think the real problem
froman antitrust point of viewis, is there an
excl usive nature of holding onto that information? And
ny opinion is no, there's definitely not. The
ubi qui tous nature of information flow these days nakes
it so that evenif A B, C D cone together in an
interoperability plan, it still allows each of the
sellers to be able to give the sane information or
better information about any product that they're
selling at the sane exact tinme, that can be conpared or
contr ast ed.

MR COHEN. Bill?

MR. KOLASKY: Yeah, just a couple of points. |
think et ne use this one. For sone reason |'m nore
confortable |l ooking to ny right than to nmy left.

Fol l owi ng up on Mark's point, | think that one

of the things that we really need to focus on is that
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interoperability is not a panacea. It is not
necessarily a nore desirable alternative to nerger
because there are two inherent problens with
interoperability agreenents.

Nunber one is in terns of innovation,
coordination is much nore difficult than it is in a
single firm Secondly, to the extent that because of
an interoperability agreenent you have to share your
i nnovations with others, there is less incentive to
i nnovate than there would be in a single firm So, |
think we need to start out with the prem se that
interoperability ought not to be viewed in every
situation as a less restrictive alternative that is
superior to nerger

Having said that, | think Janusz is exactly
right in ternms of the incentives. Oobviously any kind
of revenue-sharing arrangenent does alter the
incentives somewhat. The one that's posited here seens
to do so in a manner that maintains the incentive to
i nnovate, because if you generate the business
yoursel f, you keep 75 percent of the revenues rather
than only 25 percent.

And second, if you generate it for one of your
own sellers, you do even better, you keep 100 percent

of the revenues. Part of the antitrust analysis it
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therefore follows is focusing on what are the
revenue-sharing arrangenents. This would | ook very
different, I would suggest, if it were a 50/50
revenue-sharing arrangenent, because then | think the
incentives would be materially altered in a way that
woul d reduce the incentive to conpete.

MR. COHEN: Joe?

MR. W NTERSCHEI D: Yeah, just to agree with
that, again, looking at the incentives, | agree with
Bill, that here it seens to be structured in a way that
does pronote continued conpetition between A and C.

The other dynamic that you'd al so want to keep
in mndis the effect of the other external conpetitors
on the incentive of each of A and B and C to conti nue
to innovate and conpete. That is, if any of themis
threatened with the | oss of business or all three of
themto the other conpeting exchange or to X and Y,
that |ikew se is going to have a continued disciplining
effect.

M5. GUERIN-CALVERT: If | could just add to
that, | think the other point that would cone in is you
woul d want to | ook particularly carefully at the common
m ni num set of val ue-added services, because | think
all of this is assumng that A could, if it chose to,

add on many new enhanced servi ces above and beyond the
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common set -- this goes to Mark's point -- assum ng
that it wouldn't affect the ability to continue to
interoperate, would be a way -- and that's a verb --
woul d be a way in which A could get the 75 percent
transaction fee or the hundred percent. And that,
again, in a lot of network industries is how vol unes
have been switched fromnetwork to network, is
conpetition above sonme m nimum | evel .

MR COHEN. | think | saw Bill Baer over here.

MR. BAER No, I'mfine. Meg nmade ny point.

MR. COHEN: Ckay.

MR, ORDOVER: | just want to get a quick point
in, and that is that interoperability is a perhaps
static point. And Mark made what | think is the nost
i nportant point along the way here, and that is that
this is a dynamc industry and a very qui ckly changi ng
set of IT technol ogies, and the innovati on power of
each of those exchanges will have to be driven by new
sets of services that it's going to offer. And the
guestion whether or not this is a stable situation in
which every firmwuld be willing to share all of its
t echnol ogy and mai ntai n anyt hing but the m ninum | evel
of interoperability after a while I think is a critical
one.

In ny view, again, | don't see the
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interoperability as a way to solve or to deliver nost
of the benefits that potentially would be delivered
froma nmerger, and | don't think that we should cone
away fromthis conversation suggesting that these are
substitutabl e arrangenents. They may be an inevitable
arrangenment, but they are not necessarily substitutable
arrangemnents.

MR. COHEN:  Yes?

M5. HENRY: Let ne just also note that when
we're tal king about interoperability here, we've al nost
assuned that the costs for interoperability are the
same for each of A, Band C, and in the real world,
that's not necessarily true. The costs may, in fact,
differ to do the interoperability for each one of them
and there may be differences in the platfornms such that
there are nore costs for one than for others.

Again, it adds into the transaction cost issue,
it adds into howis the fairest way of divying up the
fees, et cetera, and we've sort of assunmed away all of
those real world IT issues.

MR. COHEN:. Janusz made the point about the
dynam c nature here, and we've been tal ki ng about
incentives. | know we don't have technol ogi cal experts
here, but have any of you encountered anything on the

subj ect of what happens if you set up interoperability,
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have you had to agree extensively on your technology in
a way that may interfere with inproving other aspects
of your systemon down the line? |Is there a
technol ogi cal issue here as well as an incentives
i ssue?

Anyone?

MR. BAER. The answer is yes. That is -- you
know, this is not an antitrust issue, but in ternms of
form ng these things, how technology wll be shared,
you know, what -- howit wll work, what will happen to
future innovation, when does it have to be contributed
to the venture or not, can it be used independently by
participants in the venture, those are big issues, and
they conme up all the tinme, and they bog down a nunber
of B2Bs that |'ve been involved with. So, it's a big
i ssue.

And the point that sometines interoperability
as opposed to nerger becones a barrier to folks getting
TS and being able to be nore effective, which | think
is very well taken.

MR. ORDOVER: Let ne just add one point, and
that is that we conpletely forgot in this picture the
peopl e who actually do the IT part in these deals, the
Ari bas, the CommerceOne, these fol ks, and they have a

| ot of proprietary know edge which they may not be
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willing to share with their rivals, who may have, for
exanpl e, begun hel pi ng the B2B nunber B or nunber C and
now t hey are supposed to sonehow conbi ne t hensel ves
into an interoperable platform

| think there are a lot of issues in terns of
inplenenting it that do not necessarily stemfromthe
conflicting interests of the buyers and the sellers of
the wi dget, who absolutely have zero expertise in what
it isthat it takes to set this thing up as a
technol ogy, as a platform but in fact bringing
together the IT experts, these fol ks around the
servers, that run the software and on and on, and nake
sure that they, in fact, interoperate with each other
where they are engaged in industries in which
conpetition is actually fierce on a day-to-day basis,
and their interests are hardly that of necessarily
cooperating to a significant extent.

So, | think there's another elenent in that
m x, and just speaking fromexperience in trying to
work on the Covisint joint venture, | noted that that
was actually a substantial issue anong the people who
were initially aligned wwth the GMB2B and with the
Ford B2B. They could not get together in any
reasonabl e way and agree as to exactly what those

technol ogi cal platforns ought to | ook Iike.
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MR, COHEN. Al ex?

MR. G BBONS: Having a technical background,
can say that yes, there is definitely a technol ogy
conponent to this, but I would also add that there's a
tremendous standards conponent to this, and it's
probably larger than the IT side of it. In order to
have the interoperability and be successful, the major
stunmbling block for the IT professionals would be to
get to -- get through that standards issue, and on the
question of whether a nerger or interoperability m ght
be better in getting to the technol ogi cal
infrastructure, I'd like to introduce the fact that the
wi dgets are only one conmponent in sone other industry.

There are cross-industry issues that have to
take place. So, interoperability is extrenely
inportant to address even if you' ve solved the w dget
problemw th, you know, if we say w dgets are
carburetors for cars, for exanple, Covisent still has
t he problemof dealing with every other part and
interoperability and standards for all of those other
autonotive parts. O when you're dealing with retai
outlets, they sell consunmer goods and food products and
al so autonotive suppli es.

So, there's a cross-industry, cross-w dget to

wi dget to midget to gidget and everything el se that you
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have to interoperate with al so.

MR. COHEN. A further aspect of this is the
question of if you' re interoperating and sharing in
your revenues, to what degree does that permt you to
continue to offer unique services, conpete on other
di mensi ons of conpetition here? W' ve posited the
agreenent on comon shi pper and sone m ni mum operati ng
requi renents, sone m ni mum packages of services that
woul d be of fered.

Are there other arrangenents that m ght cone up
in this context which mght go farther to detract from
the conpetitive rivalry? What if they were to agree on
a common | ook and feel or something like that? Have
you encount ered anything along those |ines or other
agreenent s?

I"minterested if there's anything that's cone
up in the ATM context where | know Meg's done sone
wor K.

M5. GUERI N- CALVERT: One of the things that
makes the ATM context a little bit different that's
worth pointing out is that the ATMs are not owned by
the network generally, very, very few exceptions.
They're owned by the participants in the joint venture,
largely financial institutions, but in a few cases

firms |i ke EDS, and so, again, you have got sone



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

81
countervailing incentives that may not exist in sonme of
t he ot her worl ds.

I n general what has happened in the ATM
arrangenment is that the nanme of the gane is noving as
much in the way of volunmes as possible over the switch
but where vol une can be transactions invol ving just
taki ng out noney, or in a nore |local area, nmaking
deposits in sone areas and being able to nove nonies
anong accounts. So, one of the things that has
happened there is that there has been a focus on having
i ncreasi ng standardi zation so that technol ogy suppliers
can have machines that work with the network but where
in general there has not been a kind of common | ook and
feel as to what the individual ATMs functionality can
be. There's still quite a bit of diversity.

The thing where, again, | just want to be
cautious about extrapolating that into another world is
that there's an i ndependent incentive on the part of
the ATM depl oyer to try to get as nmuch business to it
as possible either by putting themin convenient
| ocations, by having a |ot of services or the bank
itself in ternms of being able to serve its own
custonmers as well as to track others. But at least in
t hat context when you look at third parties who aren't

banks comng in, they have conpeted in part by having
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an agreenment with basic functionality but to go above
and beyond it.

MR. COHEN:  Yes, Roxann?

M5. HENRY: Well, there is the issue of the
interoperability, then there is these issues of all of
the separate bells and whistles which everybody wants
for their own product. But | think there's also a
cooperative agreenment that sonmetinmes is built into
these interoperability plans where certai n upgrades,
certain system upgrades and devel opnent can al so be
done on a joint basis as well. And it may be that it's
on a sort of contribution open basis where you may
decide to nake a proposal to upgrade the systemin a
certain way, and fol ks, you have got how many sellers
now in this, you can say, okay, | can't afford to do
this upgrade on my own, but I'mputting it out there as
a possibility that | think would be beneficial out
there in the market pl ace.

How many of you want to contribute in terns of
cost to join in on the devel opnent of that upgrade?
That is sonething which is in place in sone of these
areas, and it is actually quite pro-conpetitive,
because it all ows enough people to get together to
actually do the financing who all have an interest in

it, but not everybody is required to either.
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MR COHEN. Bill?

MR. KOLASKY: |'mnot sure exactly where we are
in the discussion, but if we are going to turn to
potential anticonpetitive effects of this kind of
interoperability plan --

MR. COHEN. That's correct.

MR. KOLASKY: ~-- there is actually at |east one
piece of litigation that involved an interoperability
plan on facts very simlar to that, and that was the
joint venture anong the Regional Bell Operating
Conpanies to create interoperability for their internet
yel |l ow pages. It was a B2C exchange, if you wll,
rat her than B2B, and what's significant about that
case -- and Roxann's firmwas invol ved on the other
side of it on behalf of GIE -- is that the obvious
potential anticonpetitive effect that you m ght run
into is to have the exchange that's left out here, D
argui ng that because of network effects, there will be
a tipping effect, and then all of the business wll go
to the exchanges that are part of the interoperability
agreenent and that poor D has been left out in the
col d.

MR. COHEN. More broadly, what woul d
interoperability do to questions of entry in the

market? Are there concerns that you could view this as
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sonet hi ng exclusionary? Anything to contribute on
t hat ?

Yes, Bill?

MR, KOLASKY: Just to follow up, just as the
i ncunbent D woul d argue that they are not going to be
able to survive as the odd nman out, potential entrants
woul d argue that to the extent that critical mass and
network effects are operative, this is going to be --
make it nmuch nore difficult for a new exchange to get
started, especially in an environnent as posited in the
first hypothetical where capital for B2Bs is drying up
general ly.

MR. W NTERSCHEI D: But just one counter to
that, because there is | think an argunment that could
al so be made, depending on how the facts pan out, that
havi ng the comon standard, a ubiquitous standard,

m ght pronote entry. Nunmber one, it could be that it
woul d pronote switching between A and C, and beyond

t hat, by having the common standard that's nore

ubi quitous mght facilitate new entry, because you know
you have a common base, depending on the proprietary
protections that m ght attend the common technol ogy.

MR. COHEN:  You know, those coments seem | i ke
an ideal segue to our l|ast variation, unless sonebody

wants to add anyt hi ng.
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Mar k?

MR. POPOFSKY: Just one very qui ck conment.
One question you mght ask is whether the A through C
joint venture, if you will, is open or closed. Is it
going to posit upfront that it will interoperate with
other B2Bs |like D, like X or Y, vertically integrating,
i ke buyers vertically integrating, or sellers 16
through 25 vertically integrating down, or is it set up
initially as closed, and what are the justifications
for it being cl osed?

| think that m ght be an inportant clue as to
whi ch scenario you think is going on. Obviously there
are conflicting inmpul ses here. If it's really true
that the network effects are driving this, you would
think within reasonabl e bounds they woul d be open to a
few nore coners. After all, they decided to deal with
nore than one party, suggesting that if this is not
i nposed as a second best regulatory schene, as |
di scussed before, that they have overcone sone
col l ective action problens in having nore than one
party to it.

But on the other hand, once you get too big,
you m ght be foreclosing folks, and there is an
i nteresting question whether that point has been

reached here. And | think if it's open up front, |
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think that's a clue that we can really elimnate a | ot
of anticonpetitive scenarios up front.

MR. COHEN. (Ckay, let's turn to our second
variation. Wth variation 2 we return to the idea of a
B2B nerger. A, B and C are again proposing to nerge.
The industry participants and nmarket sharers are the
same as in the original nerger with four B2Bs and two
whol esal ers, but what we're adding to the mx nowis an
integration technology. And let's talk a little bit
about that one.

A, it's assunmed, has inplenented a patented
integration technology that allows buyers to integrate
their internal processes with A's and to seamnl essly
connect with sellers one to five, and the hypo tells us
that this yields considerabl e savings.

B and C have jointly developed a sim|lar but
unpat ented technol ogy and they are about to introduce
it. But now along cones the nerger of A, B and C, and
the internal docunents reveal that ABC intends to use
A's patented technology to permt these connections. It
woul d have the benefit, since they would have joi ned
together, the three firnms woul d have the benefit of
of fering seam ess connections with sellers 1 to 15, but
it's A's technol ogy, the patented one, rather than the

B- C technol ogy, which woul d have been unpat ent ed.
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Once A s technol ogy has been inpl enented, the
hypo assunes, installing a different system would be
very costly.

"1l put up the overall board again. W can
have it behind us as we talk. |It's largely the types
of fact patterns that we had assumed for our first
merger. Let's nove into variation 2. And perhaps we'd
start, in talking about the nmerger with this
i ntegration technol ogy added, we could start by asking,
does this do anything to our market definition issues
or our selection of market participants?

W seemto have at | east one nore alternative
here, and that woul d be B2B e-nmarketpl aces for w dgets
with an integration technol ogy.

Anybody want to tal k about market issues given
the new fact here? Wll, then, | amgoing to vol unteer
sonmeone. Let's volunteer Roxann.

M5. HENRY: Well, | think clearly one of the
guestions becones what are the switching costs and j ust
how great they are, and that's really where you have to
focus your attention and energy. |If the switching
costs are really phenonenal, perhaps there's sone sort
of an argunent that those buyers who are |ocked in
really are |l ooking only at sellers one through five,

but if they're really locked in, then Aisn't really in
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conpetition with the other people anyway, so why are
you worried?

So, in essence, Aisn't in conpetition with B
and C right now, | suppose, if you go to that extrene.
On the ot her hand, what are those hundred buyers buying
fromA doing? Are they really just substituting
between -- anong sellers one through five or are they
benchmarking their prices also by taking a | ook at
what's avail abl e el sewhere?

| nean, it seens hard to imagine in this market
for widgets that the distribution costs are just so
great that they're |ocking people in. It's not very
real world, but it's conceivable that the sw tching
costs are that great.

MR. COHEN. Could it at the margin be an
argunent that this added advantage of integration tilts
t he bal ance agai nst including the whol esal ers?

MR. WNTERSCHEID: It seens to nme it would be
just the opposite. | nean, it would perhaps be -- have
nore of an inpact on B2B in the online world than the
whol esalers in the offline world. And the |ock-in
effect, if there is one, focuses on the B2B integration
aspect as opposed to the alternatives presented by X
and Y. And | think switching cost goes into it. But

now we have sort of the mrror imge of the question
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that Roxann put in the first panel. Wy is it that the
buyers are now segregated? Wat's going on in the
mar ket pl ace to cause that self-selection?

And you really need to understand a | ot nore
about that also to assess the overall conpetitive
effects and perhaps market definition, as well.

MR. COHEN. The hypo tells us that the buyers
have becone very, very loyal given this -- the costs
that are involved in noving once you've installed a
particul ar conmpany's integration technol ogy, but it
doesn't go into any details beyond that.

Al ex?

MR GBBONS: [1'd like to pick up on Roxann's
real world question here, and in the real world, I
think there's good news and bad news here, and the good
news is that you don't end up forcing through the
sell er towards buyer channel a proprietary integration
tool, because they have too many things to deal wth.

The bad news is that the other way does worKk.
The buyers do enforce a push downstreamto nake it so
there are proprietary integration tools, technol ogies,
that will go fromthe buyer to the seller. So, we do
have a problem but | think the problemis really --
it's segregation of those buyers because they have a

conpetitive advantage to do that.
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But back to the point, | don't think this is a
real world situation sinply because there's no way the
sellers are going to be able to say you will have this
proprietary integration tool, and that's what you w ||
use to the exclusion of any other. It has to be an
open integration technique or tool, otherw se they
woul dn't accept it to begin wth.

MR OBRIEN. O course, the hypothetica
i ndicated that there was | arge cost savings due to the
proprietary technol ogy, and if those cost savings are
passed on to B and C when they're integrated, those
cost savings are huge, the nerger goes through, huge
cost savings, proprietary technology, Dis sort of out
inthe cold. X and Y are kind of out in the cold. Now
| want to come back to the question that | asked in the
first scenario, which is, the nerged firns raise the
price of the B2B services. Should we care about how
the merged firmdistributes revenues anong the sellers,
or should we be concerned about how the nmeans by which
profits are divided affect the sellers' individual
i ncentives?

Let nme be nore specific. If we were to assune
that the profits of the B2B -- it has becone a profit
center now -- that the profits of the B2B were

distributed in proportion to the sellers' market
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shares, | could imagi ne how that wouldn't distort their
incentives at all; however, if they had a different
means of dividing the profits, | could believe that the

concern that Janusz raised right at the beginning, of
the B2B becom ng a profit center, is a real concern.
|"d just |like anybody to el aborate on that.

M5. GUERI N- CALVERT: | guess it would seemt hat
t he essence of what you've done with this hypothetical
is to switch the nature of the ganme. And one of the
t hi ngs, before addressing the question, that | think
woul d be inmportant to understand is whether what is
going on is that once -- that there are very few
i ncrenental buyers coming into the marketpl ace.

I n other words, once A has a hundred install ed,
that they're kind of fully integrated and there's such
substantial cost savings that the hypothesis is that it
woul d never be worth their while, even wth a
substantial price increase, to switch to X or Y to do
whol esal e transactions, would | think, you know,
potentially put X and Y not in the market.

But again, where one of the things that could
even with various profit allocation schenes still have
a conpetitive outcone, if there were a noderate anount
of business that A, B and C were still trying to

attract or that D could potentially attract away froma
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fully integrated A, B and C, there is still opportunity
to be addi ng new custoners on to get the vol unes.

Again, | think to answer your question, so much
is going to depend on whether or not sellers 16 to 25
are constrained. |If they are unconstrained, even with
profit sharing agreenents that woul d provide nore of an
anticonpetitive incentive on the part of sellers 1
through 15 to distort the downstream conpetition, then
D still has an ability to try to add -- nove
substantial anounts of w dgets into the buyers' hands
that are connected to it.

MR. ORDOVER Right. So, the exanple is an
unstabl e story, because if dealing with A exchange,
medi ati ng between sellers and buyers, gives both
sellers and the buyers incredible cost savings, then
they should kill off everybody el se upstream and
downstreamrel atively quickly, or you would have
sellers -- you know, buyers fromB and C naturally
trying to gravitate to exchange A, or you would |ikely
see sellers who are perhaps not able to sell through B
-- through A trying to get in.

So, | think that |ooking at the market shares
and this diagramis interesting, but | don't think it's
indicative of the situation that at all forecasts what

the dynamcs is going to be in any case. Wat we would
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expect if there were some nechani smthat delivers huge
efficiencies, that people who play with that nechani sm
are going to gain huge advantage in sone rel evant
mar ket, upstream or downstream And therefore | would
(a) pay no attention to these market shares; (b), |
woul d view the attenpt by B and Cto join up with A as
alnost a life-saving attenpt given that they are not
capabl e possibly of delivering equal efficiency gains.
If they are, the dynam cs changes again, but assum ng
that they are not, then they are disadvantaged, and
then the market itself would beat out inefficient
tradi ng arrangenents.

MR. COHEN: Well, given that you're stressing
t he dynam cs of this, should we be expecting a tipping
effect here? Should -- is D going to erode and have
its sellers join with ABCultimately? |Is that where
we' re heading -- for one B2B?

MR. POPOFSKY: Let ne take a first shot at
that. | think not on the facts posited for the
foll owi ng reasons: Despite the fact that A's
technol ogy i s somewhat superior, it only has a hundred
buyers. Now, assuming there are not other speci al
characteristics that |ock the buyers into A other than
the fact that it has this whiz-bang technol ogy, and

that B and C have devel oped one that they are wlling
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to give amay, if you will, in the hopes of building an
installed base, it strikes nme that in the other
rel evant market here, which m ght be a technol ogy
devel oped market or an innovation market even,
dependi ng on how you want to viewit, barriers to entry
seem | ow.

As Alex said, it's the buyers who are going to
take a tool and force it on the B2B, and thus it seens
to ne it makes sense 16 to 25 could be a constraint.
After all, there is no reason to believe that the
technol ogy B and C have devel oped will exit the market
sonmehow after the nmerger, even though it's not going to
be used, or that you can't devel op a conparable tool.
After all, if A's were so great, you might see it
havi ng a nuch hi gher present share than it already has,
and | think that's an inportant clue.

MR. COHEN. How woul d we assess the difficulty
of another technol ogy energing and the strength of the
intellectual property if we were faced with a nerger
right at this point, where A has developed its
technol ogy and put it into effect, B and C have
sonet hi ng whi ch has not yet gone into effect, and
nothing else is out there?

What do we do with the nmerger when it cones

before us in that setting?
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MR. KOLASKY: Well, | think one of the things
you want to do is find out nore about what it costs and
how long it took B and C to develop their, quote
unquot e, open technol ogy, and you'd want to know nore
about that open technol ogy as to whether or not it was
truly conpetitive with A s technol ogy.

If it turns out that, you know, B and C were
able to develop this open technology relatively cheaply
over a relatively short period of tine, as Mark said,
there's absolutely no reason to think that D, which has
roughly the sanme vol une of business as B and C
together, wouldn't be able to do |ikew se.

MR WARNER: | was going to just add to that
that | guess it depends on the reputation A has
devel oped for its technology. It nmay well be that the
unpat ented technol ogy that B and C are working on m ght
be as good as the patented technol ogy of A but that --
so that the costs of innovating m ght not be
significantly greater.

It's just that since A has it in the market,

t he buyers are confortable with it, they have actually
seen the cost savings, that that's what creates the
probl em and that you m ght want to preserve B and C s
incentive -- or sone new entrant's -- to use their

unpat ented technol ogy, m ght want to consider that a
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little bit deeper, because it may not just be the cost
of innovation but the fact that A's out there, the
buyers are famliar with it, that creates the
advant age, not just the cost of innovating itself, but
the reputation that A has for that innovation that it
made.

MR. COHEN:  Yes, Jon?

MR. EKONI AK:  One of the things we have to | ook
at is if we do see a standard start to evolve, and
whether it's a proprietary standard or an open standard
over time, because one offers a better product or has
nore mar ket presence out there, how is that standard
used in the market? |If a B2B is able to extract val ue
based on the fact that they have a standard, then that
can be ternmed or deened anticonpetitive versus actually
all owi ng the underlyer sellers to conpete based on
service, delivery, et cetera.

So, if the standard is a formof actually
creating value, it could be seen as if it is sonmewhat
anticonpetitive, versus having an open standard out
there that everyone can use, everyone can participate
in. And then it really comes down to what are the
products or services that we're actually buying and
sel ling here.

MR. COHEN: Yes?
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MR GBBONS: 1'd like to bring up a nasty word
in here, and that is bundling of services, because |
think it's an easy trap for us to fall into and talk
and think just on e-procurenent through the exchanges
all the way through. And from an e-procurenent point
of view, this scenario is a relatively sinple one,
because the technol ogies that would be proprietary are
relatively sinple to -- switching costs would be
relatively small. But if we get over to the
transportation and | ogistics side and supply chain
optim zati on, where exchanges over the next few years
are going to becone nore and nore sophisticated, that's
where the integration of conpanies with the exchanges
will make it so that switching costs will be very high

If we start bundling services in exchanges at
that point in the sense of saying if you are in with ny
supply chain proprietary solutions, and because of that
you're only going to be able to buy through ne to take
care of -- to take advantage of those services, then
there's a serious problem

M5. GUERI N-CALVERT: | also think that B and C
m ght have acconplished sonet hing very different than
what A acconplished, if A's buyers are different fromB
buyers and are different fromC buyers. What B and C

have cone up with is a technology that allows, maybe to
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push it somewhat, seam ess integration with all of the
B buyers with B and potentially those sane ones with C
and so that that m ght have had a real prospect for
| owering switching costs such that any network that had
it could have interacted with all of A, B, Cand Ds
buyers.

So, that would be worth I ooking at to see if
t hey have really done sonething that has reduced costs
as opposed to creating what we' ve been tal king about,
which is alittle bit nore of a lock-in or an incentive
to deal with only one network.

MR. W NTERSCHEI D:  You could sinplify it, Bill
by positing that B and C s alternative technol ogy woul d
have infringed A's patent and the nerger was in
settl enent.

MR. COHEN: No.

MR. W NTERSCHEI D:  No?

MR. COHEN: We are not going to sinplify it
t hat nuch.

MR. W NTERSCHEI D: One point, though, not to --
but we're focusing on the ability of B to devel op an
alternative, but don't |lose sight of X and Y and the
total avail able population out there. | nean, it's not
just the B buyers, but there are technol ogy houses that

are out there that if this is, you know, a better
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sol ution, undoubtedly they will be |ooking at
alternative ways to solve the problem and there is
still a 700 -- you know, 70 percent of the marketpl ace
still out there available for capture in that
connecti on.

MR. COHEN. Let nme throw out one |ast question
with a couple parts to it, and it sort of waps it all
together. Let's say that in defending the nerger and
in discussing this part of the merger in particular the
parties point to the fact that this integration package
will be available. It wll allow 300 buyers to
integrate fully with their sellers.

Coul d we question whether there's a | ess
restrictive alternative of using the B-C open
technol ogy rather than the A technology in that
setting? That's part one of the question.

Part two would be, taking it a step further,
woul d it be appropriate -- or perhaps maybe what |'m
asking is what are the considerations pro and con for
| ooking at this issue not so nuch as a less restrictive
alternative but as a fundanmental problemw th the
mer ger, questioning whether we should intervene to try
to require the adoption of the open technol ogy rather
than the proprietary technol ogy?

Yes, Mark.
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MR. POPOFSKY: Just an initial comment, this
was raised as an issue Bill Kolasky raised in the first
panel , which is what is our framework for analyzing the
merger? |Is our baseline, does the nerger nmake the
world worse, is there first anticonpetitive effect, and
t hen you consider efficiencies and whet her they can be
achieved in a less restrictive way, or is the question
we ask had the joint venture or the nerger participants
done the nost good for the world that they should have
done. And unless you think the nerger is first going
to cause an anticonpetitive effect, | don't see the
real basis for asking whether they should have achieved
even nore efficiencies than they have through the
schene.

Now, ironically it mght be a different
guestion if it weren't a nerger but a joint venture.
Then you m ght be asking about the internal restraints
of the joint venture, and because it's not conpetition
that's been created only by the joint venture but it's
affecting existing conpetition, you mght say, well,
you know, adopting this restraint here has elimnated a
pro-conpetitive effect and caused other anticonpetitive
effects.

But in a nmerger situation, | first think you

have to ask have the parties created a potential, at
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| east, for anticonpetitive harm and then and only then
do you get into the details of, if you will,
re-engineering their solution to it.

MR. BAER | think that's fair, Mrk, but at
the sane tinme, the way that Bill posited the question,
there is a sense in which having this technol ogy
involved in the nerger and that being the chosen
technol ogy, it potentially has an exclusionary effect,
and so it may well be choice of technol ogy drives
conpetitive anal ysis.

| nmean, you know, and so, you know, even though
there may be sone efficiencies, sone cost savings, is
there a correspondi ng anticonpetitive effect to it?

And so one | think would be fair in -- froman
antitrust enforcer's perspective -- saying, well, if
you go this way, your stated plan is to use A's
technol ogy, what will the exclusionary effect be, and
is there a way to get there in a less restrictive
fashion? So, | think it's fair gane.

MR. POPOFSKY: Absolutely. | just was querying
the threshold question whether really we have
identified the anticonpetitive effect here.

MR. BAER:  Under st ood.

MR. WNTERSCHEID: | will go not to the

t hreshol d question but to the renmedy. | guess | would
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qguestion whether the right result or even the
prelimnary thought on the result should be to require
the nerged parties to adopt the unpatented technol ogy.
You m ght be thinking about something nore |ike that
that will be available for license in the marketpl ace
or that there will be no requirenent of the merged firm
that their customers can only use the patented
t echnol ogy.

M5. HENRY: Another real issue is just | ooking
real quickly at buyer welfare here, and one point that
is imediately going to becone apparent is that A's
current buyers are going to start screamng. They're
not going to be real happy if they' ve nade this
tremendous investnent that you've told ne is so
i ncredi bly cost-prohibitive to switch, you're going to
have 100 very angry buyers there, and then the question
is, well, what benefit has been given overall?

| f what you've ultimately done is sonmehow
you' ve got 300 buyers who now have 15 suppliers, it's
real hard to go fromthere to suggest that there's sone
real big anticonpetitive significance here.

MR. ORDOVER: Anyway, as Joe pointed out, if we
make a conm tment, the nerged firm makes a conm t nent
to maintain the nonproprietary standard, it actually

does require sonme mai ntenance. | think it does not
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exist in a vacuum | think we have tal ked about this
as being nonproprietary, neaning it's going to be out
there for the taking. That is just false, and | think
if there is a divestiture, for exanple, to D, together
wi th what ever know how has been devel oped to bring that
standard up to the speed and the level it's in or if
it's divested to X and Y or sonething of that sort, |
think that will aneliorate a | ot of problens and al so
wi Il not expropriate whatever investnments that A's
buyers have made in the past.

| think here the fix is easy, and | don't see
any conpetitive constraints to begin with, but
assumng --

MR. BAER Right.

MR. ORDOVER: -- that you want to think there
is sonething like that, then --

MR. KOLASKY: Let ne just raise a question,
however. | agree with everything that Joe and Janusz
said but query whether a divestiture is a practicable
remedy here. Who is going to pay for this technol ogy,
whi ch by the hypothetical is (a) not protected by
intellectual property law, and (b) is open, so that
your conpetitors can use it as well? And is the renedy
sinmply that you're going to have to grant a

royalty-free license to whoever wants it?
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| think that probably is the only practicable
remedy. | doubt that anyone will pay for it.

MR. WVARNER: Well, what | would like to do is
pi ck up what Mark had said at the end of the first
session. And that just brings us back to sonme of the
international inplications, because it does seemto ne
that that really conplicates it, where people are
situated. We're sort of positing here A, B, Cand D, X
and Y are all in the United States. But it seens to ne
if Dor soneone like that is in another country and
that's the party that is going to be hurt, if the
standard that's in effect adopted is the patented
standard of A and B, that you're probably going to get
sonmething nore likely D would get a nore favorable sort
of reception fromits own, its honme country antitrust
authorities, and that maybe, and this is a pragmatic
worl d, D mght have to think of -- there mght be a
di fferent answer.

There m ght be -- we might all agree here that
there is no need to require as a renedy that they --
that the parties adopt the unpatented technol ogy, but
there m ght be another jurisdiction where the harmis
nore likely to be localized, nore likely to be felt,
where the conpetition authorities would see that

differently. And I'mthinking specifically of Europe
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or sonething, where they would al so be ai ded by
doctrines of conpetition and all that m ght help them
to do that.

So, | think, as we think of not just the
antitrust and technol ogy interface but also add the
international gloss on it, that it becones a little bit
nore conplicated.

MR. COHEN: We're about at the tine where we
are going to shift over to sone closing remarks from
Comm ssi oner Thonpson, but before that, does anybody
have anything they want to add to wap up the
di scussion? Are we all set?

Okay, Comm ssioner Thonpson is going to give us
a few closing remarks for this norning' s session

COWM SSI ONER THOWPSON: Wl |, good norni ng,

t hank you for comng this norning, and thank you al
for participating. | know that the one thing nore
danger ous than standi ng between a | awyer and a fee is
standi ng between a | awyer and |unch, but | join the
Chairman in welcomng you and all of you to the FTC s
second wor kshop on conpetition policy in the world of
e-comer ce and el ectronic B2B mar ket pl aces.

Now, | see sone famliar faces fromlast year's
wor kshop, survivors, and to you | wel cone you back and

thank you for joining us again. | also want to thank
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Susan DeSanti and her staff for their excellent work in
organi zing this event.

Now, | hope you have enjoyed the panels as much
as | have this norning. | was downstairs listening to
you, and | think we all have to reflect that a great
deal has happened in the world of B2B narket pl aces
since we held our last workshop in June, and | think
we're in an interesting juncture in the world of
e-conmer ce general ly and B2B mar ket pl aces specifically.

Since June, we've wi tnessed a shake-out of the
dot com players, and while that shake-out's effect in
t he busi ness-to-consuner sector has been well
publicized, the shake-out's inpact on the B2B sector is
no less significant. Here, too, conpanies that
predi cted revol uti onary changes on how conpani es buy
from each other have found thensel ves scranbling to
stay in business, but this shake-out does not signal
t he whol esal e dem se of e-commerce.

It does denonstrate a needed market focusing on
the issue of value, howit's generated and to whomit
bel ongs. So, while we m ght not yet have heard the
soundi ng of the dot comdeath knell, | think what we
are hearing is a warning bell, perhaps one that asks
busi nesses to place their custoners at the center of

their value proposition by spending a little |ess
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attention on the E and a little nore tine on the
conmer ce

That's where | remain optimstic, for although
many e-conmerce B2B entities have not been successful
thus far in the marketplace, there is still value in
i nt ernet - based technol ogy and the prom se it holds for
consuners and busi nesses ali ke.

Now, while recent figures from Forrester
Research predicted e-nmarketplaces will capture 53
percent of all online business trade by 2004, totaling
over $1 trillion in annual transactions, it will be
interesting to see if reality neets these tine and
dol | ar projections.

Furthernore, it would be interesting to see how
t he dot com shake-out has affected whether the success
of B2B nodels will come fromthe collective accretion
of buying or selling power and how nuch of that is
attributable to the devel opnent of new and innovative
products such as inventory and custoner relationship
managenent t ool s.

Now, mny guess would be that the latter will be
nore significant. | would also hazard a guess that
private proprietary e-nmarketplaces will conprise a
significant portion of that total.

So, what can conpanies do to reduce the risk of



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

108
bei ng voted off e-comerce island? Wile many New
Econony stars have flared out of existence in recent
nmont hs, those who remain in the industry by necessity
are becom ng nore sophisticated in their consideration
of the integration of issues relating to e-comerce.
Included in this evaluation process is both the
anal ysi s of market conpetitiveness of the business
nodel and conpliance with antitrust |aws.

Now, whet her or not a proposed exchange or the
behavior in which it engages run afoul of the antitrust
| aws remains a fact-based inquiry. Wile the business
formis new, the applicable lawis not. So, for
rel evant gui dance, we wll refer you to the FTC DQJ
Gui delines for Collaborations Anong Conpetitors.

When we convened | ast year, we observed that
the B2B nodel was in its nascent stage, full of
possibilities as well as potential pitfalls. B2B in
its adol escent stage can still be likened to an
orchestral work in progress. For the nost part, what
we' ve heard so far sounds pretty good, but the question
remai ns whet her each finished piece will be in harnony
or in discord with the antitrust |aws.

W will, when appropriate, use our baton to
gently shape the process and when necessary direct the

pl ayers to consonance, but it's up to all of you in
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this roomto be sure that it finds an audience.

Thanks very nmuch for com ng.

(Appl ause.)

M5. DESANTI: Thank you. Now | have the
practical information that you all need, which is where
can you get |unch around here? W do have a cafeteria
up on the 7th floor. There's also a cafeteria over at
the National Gallery of Art, and there are sone ot her
pl aces around. You can ask Gail, Hillary, nyself,

M chael Wobl ewski, we will be happy to direct you to
sonme ot her shops in the area.

W will see you all when we convene again at
2:00.

(Wher eupon, at 12: 00 p.m, a lunch recess was

t aken.)
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AFTERNOON SESSI ON

M5. DESANTI: |If you could please take your
seats, | think we will get started with our panel for
this afternoon, and we are very pleased to have opening
remarks for this panel by Conm ssioner Sw ndl e.

COWM SSI ONER SW NDLE:  Thank you very mnuch

Susan. | look at this distinguished panel, and | see
at | east sonme acquai ntances and sone friends. | see ny
friend, Jan McDavid. |1'Il ruin her reputation by

menti oni ng she's a friend.

l"mnot a lawer, and | see ny friend, Bil
Kovacic, who is always telling people that in his
witing. Bobby WIligis on this panel. [If you want
to get an education in economcs, this is the guy to go
to, a wonderful guy, one of the first people |I nmet when
| got here, and one of my all time favorite people at
Federal Trade Commi ssion.

It's really great for you to cone and
participate with us today, especially this panel, to
hel p us learn and to stay in touch with us on an issue
that is obviously quite conplicated. It's not what it
was thought to be. Yet |I don't think it's as dead as

some woul d have you believe that it is.
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Last sumrer we had this enornous euphori a,
whi ch both the chairman and | think Conm ssi oner
Thonpson and ot hers have spoken of what we thought this
was going to happen, as the Wall Street Journal put it,
that B2B comerce was going to change the way the
busi ness worl d functioned or words to that effect.

That's somewhat paled in the reality of the
mar ket pl ace as some would like to remind us. | was
| ooking at a Wall Street Journal story back in early
April, and it quoted Ariba as going bust -- the current
price of Ariba on that particular day, | think around
April 4th, was $4.44 as conpared to its 52 week high of
173.

| |1 ooked on Yahoo just a few m nutes ago. For
t hose of you who hold a stock, it's at 8.74. That's a
boom It's doubled inside of a nonth but where are we
going fromhere with B2B?

| woul d suggest that we probably are going to
go forward with it. Just |like nost good ideas and
technol ogy, there's a lot of spill over. A lot of it
cones froman over estimation of our expectations and a
| ot of hyperbole and we build up these expectations,
and things don't turn out exactly the way we thought
t hey woul d.

But, | suspect just as in other ventures and
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new i deas, there will be fall out, and it wll all
settle down into being sonmething that if we do it
right, we'll all benefit enornmously fromit.

| said last sumer that for B2B to be
successful, it was going to take a lot of things, but
first and forenost it had to generate a concept or a
belief that there's sonething to be trusted, and no
trust and no business. Mre than just words and
expectation, B2B has got to deliver a value, as with
nost of the dot cons, while fulfilling its prom se of
greater efficiency and cost savings.

Hi story tells us that undoubtedly like with al
new i deas, there can be a I ot of honest m stakes, and
there's also going to be a | ot of people in business,
in B2B, who are going to try to get out there for
vari ous and sundry reasons, not the |least of which is
the conpetitive zeal in trying to get ahead of the
conpetition.

They're going to go right to the limts of
al |l owabl e conduct. Sonme of you perhaps have heard ne
use the analogy of an airplane and flying it to its
maxi mum performance -- and fighter airplanes, not Piper
Cubs and things like that. You take it out to the edge
of its envelope as we call it in aerodynamics. |If you

go a step beyond you're in uncertain, unchartered
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territory and the airplane starts to fall out of the
sky.

Well, we have principles that we call antitrust
princi pl es and consuner protection principles that have
been tested and tested and tested, and over the years
t hey' ve proven to be pretty sound, applicable to
virtually nost of the circunstances we find oursel ves
inin business. |Is that to say that they work
perfectly as they did in 1900 against a certain type
i ndustry and that they do that today?

No, because things have changed, but certainly
these principles are well-founded. They're well
tested, and they will be applicable, so those who
venture out beyond the edge of the envel ope, so to
speak, will probably run into trouble, and that's one
of the reasons we've having these di scussions today.

We wanted | ast sunmer, with the euphoria of al
things were going to be wonderful, and our speaking in
generalities to be a good base line fromwhich to build
on a better understanding. The purpose of these panels
here this norning, this afternoon and tonmorrow is to
sort of drill down deeper and get a better
understanding with nore detail.

And after all, ny good friend Ross Perot told

me a long ago that, Orson, the devil is in the details,
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a very wise man, and anybody who | ooks under the hood
of a car as nmuch as he does, he knows what details are
and what the devil is. So that's what the purpose of
this meeting is for you to help us dig down to
understand the conplications and to sort of see how
t hey nmeasure up against the principles that we try to
run this agency by, and in doing so, try to help us
have the nobst conpetitive econony that we can possibly
have.

This panel is going to consider the specifics
of B2B operating rules, our structure, information
sharing, conpliance and enmerging issues related to
standard setting. It will be a brainstorm ng session.
| woul d ask those of you in the audience, if you
haven't had a chance to interrupt and chal |l enge, please
do so.

We've got a very distingui shed panel here who
are capabl e of keeping us entertained for hours and
hours and hours. |[|'ve been around Bobby WIlig on a
nunber of occasions, and | kid you not, he noves the
| awyers aside when he starts talking. He's full of
information, lots of good ideas, enornous experience as
has this panel here. It's a good tine to do a |ot of
brainstorm ng and hel p us be better at what we do, and

hopefully in doing better ourselves, you can benefit by
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it. Certainly the consunmers wll.

| was in Russia a nunber of years ago with
three friends. W were all forner Marines, and we were
over there dabbling around trying to figure out how to
set up a business before Coomunismfell, and we were
sitting over on the side after having a neeting with
our interpreter and several supposedly business people
in their governnment, and we were debating sonet hi ng.
W were arguing with each other, and the interpreter
canme over to ne and said, Everyone is worried and
concerned, why are you fussing? (Obviously she didn't
use that word because | don't think it's in their
vocabul ary.) Wy are you arguing, you seemto be ready
to hit each other

And | | ooked up and said, "Wat are you talking
about?" We're just brainstormng, and that idea just
-- her eyes just glazed over when | said that, but we
know what brainstormng is. |It's using good
intell ectual power to discuss sonething in detail and
see if we can find better ways of |ooking at it and
per haps of inplenenting the things that we should be
doi ng.

Thank you for your participation, those of you
in the audience in particular, those of you on the

panel . Have fun, thank you very nuch.
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M5. LEVINE: Thanks. Thank you, Conm ssioner
Swindle, and | think that your characterization of our
sessions is very apt. | think this will be, I hope
this will be a brainstorm ng session. W've got an
incredi ble array of panelists here today.

Let me just take a nonent to introduce the FTC
staffers at the table. I'mGil Levine. This is ny
col | eague M chael Wobl ewski, and with us today is Rick
Dagen. He's the assistant director for
anti-conpetitive practices for the Bureau of
Conpetition here at the FTC

Now | would like to introduce people who are
doing the work on this panel, our panelists. W have
Joel Mtnick of Sidley Austin Brown & Wod, David Evans
from Jones, Day. From Kaye Schol er, we have Panel a
Jones Har bour .

We have a pair of very distingui shed econom sts
with us this nmorning, Ruth Gven fromDeloitte
Consul ti ng and Bobby WIlig fromthe Wodrow WI son
School, Princeton University.

We have Barry Nigro fromFried, Frank, and Bil
Kovacic fromthe George Washington University Law
School. Chris Conpton has flown in fromCalifornia to
join us today from W I son Sonsini. Janet MDavid is

here from Hogan & Hartson. Paul Penler is here from
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Ernst & Young. Ernst & Young has some experience in
audi ting B2Bs, and we're hoping that Paul can shed sone
light on this for us today.

We have M chael Rickman from Goodyear Tire,

Jeff Smith from Transora, he's their chief |ega

of ficer, and Mary Schoonmaker, who's an executive with
RosettaNet, also fromCalifornia. Thank you for com ng
in.

| guess to give a quick overview of what this
panel will be up to today, let ne just say that we're
going to tal k about two major things, operating rules
and standard setting.

Last year at our B2B workshop, there was a | ot
of di scussion about operating rules, the rules that
govern how B2Bs work fromday to day, and in particul ar
there was a | ot of discussion |ast year about firewalls
and how they could solve a |ot of the potentially
i nproper information chain, to the extent that that
risk existed at all.

Today we would like to drill dow a little bit
and ask our panel to apply that learning to sonme tricky
situations. For exanple, what's the role of policies
versus firewalls. |If there's a gap in the firewall
can we fill it with a strong enforcenent rule, a strong

policy, or is the only answer really to build a
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stronger technol ogical firewall?

What about peer-to-peer networking? |If a
busi ness to busi ness e-marketpl ace adopts a
peer-to-peer technol ogy, what kind of efficiencies can
that bring? Wat kind of information sharing risks can
t hat al so bring?

W al so want to ask sone questions about B2B
auditing practices. B2Bs have started to seek auditing
of their conpliance with their internal practices. W
woul d I'i ke to ask what kind of views we, as
an enforcenent agency and as the public, should have of
those auditor's reports.

Now, we're not limting ourselves to questions
about firewalls. W're also going to be discussing
nonopsony, exclusion, the intersection between the two.
We're going to be tal king about questions of B2B
responsibility.

We're going to be taking a 20-m nute break
around 3:45, and then when we cone back, we're going to
junp into the question of standard setting, and we'l]l
be aski ng questions about how standard setting
initiatives that inpact B2Bs, the efficiencies they can
rai se and the exclusion possibilities, their effect on
i nnovation and their intersection with intell ectual

property rights.
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But et me just give a quick overview of the
format we'll be using today. |'mgoing to turn it over
to Mchael Wobelewski in just a second to give the
exposition of the basic facts of the hypotheticals that
we'll be discussing today. W' re going take up the
guestions after that one by one, and either M chael or
nmyself or Rick is going to throw the question out to
our panel .

We' || spend about 10 m nutes on each one of the
guestions, and what we'll do at the beginning of those
10 mnutes is call on the one or two people on the
panel that may have sonme expertise on that question and
then throw it open to the rest of the panel.

| f you panelists are interested in answering
the question, please just turn your table tent up like
this. You may have to hold it, make sure it doesn't
fall down, and then we'll do our very best to see your
interest and call upon you.

So without further ado, let me turn it over to
M chael to present the basic facts.

MR. VWROBLEWSBKI :  Thank you, Gail. The B2Bs in
this case study are organi zed anong the buyers as
opposed to this norning the case study, the B2Bs were
organi zed anong t he whol esal er |evel.

In this particular case study, the product is
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X. Xis anon-differeniated coomodity with few cl ose
substitutes, and it's used in the manufacture of
commerci al goods. There are several tiers of buyers of
X.  We have the four |argest, Acne, Apogee, Bottom and
Base. You have sone snaller buyers, Zenith, Center,
Core and Cross. Then there's sone of the snall est
buyers, and there are about six of those, each with
about 1 percent of the market.

There are three B2Bs in this particul ar case
study. The first one actually in ternms of devel opnent
is IndyX, and it was formed wi thout the backing of any
particul ar buyer, and when IndyX got up and running,
XMVar ket was fornmed, which was formed by Acnme and Apogee
which are the two | argest buyers in this market, each
with 28 and 23 percent respectively, and they forned
Xvarket. Zenith joined themalong with another snaller
buyer, so they now handl e about 57 percent of the
purchases in this market.

The second or the third B2B that was fornmed was
ECommX, and it was forned principally by Bottom and
Base, which conprise about 30 percent of the total
purchases in the market and five smaller buyers, so the
ECommX handl es about 35 percent of the total purchases
in this market.

And now because of the formation of these two
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particular B2Bs, IndyX is nowonly left with 8 percent
mar ket share. It still has Center and Cross and Core,
and where we are right nowis all the purchases of X
are made on one of these three B2B market pl aces.

The first question that | would Iike to get to
deals with information sharing, and it's really a
guestion dealing with the board of directors for
Xvar ket, which was our first B2B. The board has seven
menbers. Two of them are representatives of Acne, and
two are representatives of Apogee, Acne and Apogee
bei ng the owners. The other three nenbers are
non-i ndustry participants. The board nmakes broad
managenent deci sions but | eaves the day-to-day
deci sions to senior managenent.

The question that | would |like to address to
Jan McDavid based on your experience and counseling
B2Bs is: Is this split between |eaving the broader
decisions to the board and the day-to-day decisions to
seni or managenent effective or sufficient to deal with
any proper risk or harmdue to information sharing?

M5. MCDAVID: Well, | would think that you
woul d probably want to add one additional rule for the
operation of the board, and that is the kind of data
that are given to the board about transactions taking

pl ace on the exchange.
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Even if their authority to manage the conpany
is limted to broad managenent decisions, if they got
detailed information about the transactions taking
pl ace anong the persons using the exchange, then you
m ght have a risk of inappropriate information sharing.

What we have done in the B2Bs that we're
counseling is recomendi ng that basically they get
aggregated data. They get nonspecific transactional
data. They get perhaps the kind of data that m ght be
necessary to regul ate the agreenents anong thensel ves
and incentivizing themto use the exchange, but that
that be extrenely nonspecific about the kinds of
transactions that are taking place in order to avoid
probl ens of access to inappropriate conpetitively
sensitive informtion.

MR, WROBLEWSKI: What is the harmfor just kind
of -- if we take a step back, what is the harmthat the
policies that you just espoused going at trying to
prevent ?

M5. MCDAVID: Well, for exanple, you would not
want Acnme to know what Apogee is buying at what prices,
what kinds of transactions that it's using the exchange
for, and the sane would be true of any other user of
t he exchange because that m ght provide an opportunity

for sone sort of coordination.
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M5. LEVINE: | was going to ask one follow up
guestion on that.

| just wanted to ask, you said that it's
inmportant to sort of take an eye toward what ki nd of
information the board nmenbers get to see, and that
per haps one of the solutions -- correct ne if I'm
wrong, but | thought you were sayi ng perhaps one of the
solution is to anonym ze the information.

Can you do that with a board as w th Xvarket,
when a B2B |i ke XMarket only has four players?

M5. MCDAVI D:  Yes, you absolutely can do it,
because the board, particularly in a situation in which
they're dealing only with broad nanagenent deci sions
and day-to-day operations are being left to senior
managenent personnel, you absolutely can do it.

| mght add that in ny experience, this is
sonet hing that the marketplace is demandi ng of an
exchange in order for it to be successful because other
buyers in this market outside of Acne and Apogee do not
want Acrme and Apogee to have access to those data
anynore than Acne wants Apogee to have access to its
data and vice versa.

They want assurance of confidentiality or they
won't cone.

M5. LEVINE: Joe?
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MR MTNICK | just want to enphasize
sonmething that | think is inplicit in what Jan is
saying which is that people should be clear that
there's no specific rule as to what the board can and
can't do in ternms of nmanagenent deci sions.

The issue really is just what kind of
information, conpetitively sensitive and non public,

t hey have access to.

M5. MCDAVID: | think that's right. And the
anal ogy | would use here for -- the basic standard goes
back to the 1930s. W' re tal king about Maple Flooring,
for exanple, and the kinds of cases that decided issues
in the trade association context, | think, are nost
useful in setting the ground rules for access to data
anong the nmenbers of the board of an ecommerce exchange
that is assenbling those kind of data.

The sane issue really conmes up if the exchange
chooses to nmake the data it assenbles available in the
mar ket. You have commercial ly val uabl e data about
transactions in the industry, and those are the sane
kind of guidelines that we are |aying down for our
clients that should govern the utilization of the data
t hey assenble in the course of operating.

MR. VWROBLEWSBKI: Barry, would you like to add

sonet hi ng?
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MR NIGRO This is one of those rare instances
where | think the antitrust needs are actually in many
cases consistent with the business needs as so often
they're not, and so | tend to agree with Jan that
havi ng sone sort of guidelines or safeguards with
respect to the content of the information that
potentially could flow up to the board is inportant.

| think having a general policy may be useful
but it's not -- the generality of it nmakes it subject
to different interpretations, and I think it can be
practical to inplenent if you' re a nenber of the board
because it's general.

And so | think it's often nore efficient and
nore practical to focus on the specific types of
information that shouldn't be shared between Acne and
Apogee and, in nmaking that judgnent, evaluating or
taking into consideration factors such as the structure
of the market, the market shares of Acne and Apogee in
t he downstream market, the extent to which -- is X a
good that's just resold in conpetition between Acne and
Apogee, or is it just a very mnor input that really
has no significance in the downstream narket .

And | think you need to take all those
considerations -- all those factors into consideration

and make sure that the rules that you're inposing on
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t he menbers don't unduly restrict the board from doi ng
what it needs to do, but takes into consideration the
antitrust risk that applies in that particul ar market.

MR. WROBLEWSKI :  Ckay.

M5. MCDAVID: Let ne just add one additional
t hought, which is we have put into place antitrust
conpliance progranms in B2Bs that we've set up in which
we' ve spelled these kind of things out, and we al so
encour age the attendance of counsel at the board
nmeetings vetting in advance -- not necessarily us, the
vetting in advance of the agenda and materials have
been prepared for the board in order to nake this
conpl i ance easi er.

MR. VWROBLEWSKI :  Bobby?

MR WLLIG Thank you. It's all very well and
good to say that ordinarily the business interests of
the architecture of a venture coincide with neeting the
antitrust concerns, but | think this hypothetical has
been set up deliberately to go the other way through
FTCers. This is Apogee and Acne. Together they have
51 percent of the buying.

And if this acquisition of the input X is one
to one with the output that all of these different
buyers are putting into the market, then the two of

t hem roughly correspond to 50 sone odd percent of the
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out put market as well.

Now, maybe businesses ordinarily would like to
keep their activities secret fromthat of their rivals,
but here Apogee and Acne certainly have an interest in
saying, I'll show you yours if you'll show ne -- no,
wait a mnute, how does it go again? 1'll show you
mne if you show ne yours, right. W've all played
ganes like that. Acnme and Apogee may, in fact, have
those incentives, so we can't just blowthis off on the
grounds of, GCh, ordinary business secrecy will take
care of the public here.

My concern, this is really a question to both
the FTC and you, Jan, in your experience, these are
board nenbers, and Apogee and Acne together have a
majority of the board. 1Is there sonething in procedure
that woul d make it especially dangerous for them after
the FTC has gone away, after the inception of the B2B
organi zation, it's now 18 nonths later, the heat is
off, the journalists are no |longer attending the
meetings? Now, the board has a qui et session where
they change the rules and actually start permtting
sonme peeks at one another's information on a systematic
basis. The fact that this is the board seens to ne
rai ses certain dangers |ike that.

How did you cover that when you set things up,
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Jan?

M5. MCDAVID: Well, in at |east one instance we
posted the conpliance policy on the web site, which
nmeans that to the extent it were to be revised, it's
avail able for all to see.

It's al so been our expectation, even for the
ventures that have been fully investigated by the
agency, that they would keep their eye on them The
way they put it is, The folks who are were worri ed
about this know our phone nunber.

MR. WROBLEWSKI: Do you want to nove on to
qguestion nunber 2? Thank you.

MR. DAGEN:. Thank you. The next question
i nvol ves basically assum ng that the B2B has put into
pl ace Jan's suggestions with respect to the board, but
now we have the issue of what happens with respect to
t he enpl oyees that are actually running the day-to-day
operations, the senior managenent.

As part of this hypothetical fact situation, we
have enpl oyees of Acne and Apogee who are part of the
seni or managenent that are on |oan. W have forner
enpl oyees of those two conpanies that currently have no
plans to return, and then we have independent new hires
t hrough the want ads, the burgeoning B2B job seekers

out there.
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So the question is: \What issues get raised by
t he conposition of the senior nmanagenent having the
current enpl oyees on | oan and the forner enployees, and
how does -- even with respect to the new non affiliated
enpl oyees, and | would like to first turn this to MKke
Ri ckman.

MR RICKMAN. First of all, thank you. It's a
pl easure and honor to be here this afternoon.

| think the first thing you have to ook at is
t he seconded enpl oyees in ternms of level of difficulty
of the handling the issue. | start with the seconded
enpl oyees, how long are they going to be there, in what
positions will they be holding and in what types of
information will they be receiving? If you start with
that series of questions, then you can start to anal yze
t he question nore precisely.

If they're in positions that are going to be
handling the cost and price information and they're
seconded enpl oyees and they're not going to be there
for a long period of time, | think you create sone
serious issues about what happens when they reenter and
they go back to the honme conpani es.

If they are there for an extended period of
time, | think you can begin to add sone confidentiality

agreenents, sone nondi scl osure-type docunents that
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begin to put into place sonme protections against
information that would be com ng back to the hone
conpani es and that could have sone antitrust
inplications if shared in those conpani es.

Now, sone of the information will get old very
fast if it's a conmodity type market, but | think
confidentiality agreements and nondi scl osures start to
aid you in preventing any potential issues.

If they're in a sales marketing or a business
devel opment role, sone of those issues may go away. |If
they're in a technology type role, they even go away |
think nore, but that's my view on the different |evels
of demarkati on anong the positions.

| wll say this, that if you're in the
transition period, you forned your B2B | ast week, and
now it's going to operate, and then it will be up in
full gear in three or six nonths, seconded enpl oyees
for that short-term may never see any of the inportant
information that woul d give concerns that Janet talked
about or that were tal ked about here in question nunber
1, that pricing and cost information that would be
shar ed.

| think whether it is a seconded enpl oyee, a
former seconded enpl oyee who is now full tinme with the

B2B or a busi ness person who has had no ties previously
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with any of the form ng conpanies, you have to treat
themlike you would treat any other kind of enployee in
a setting where there is confidential information that
is being shared within the conpany, that there's
confidential information that you're concerned about.

I n everyday practice, we have enpl oyee
confidentiality and nondi scl osure agreenents,
non- conpetes, and sone of those docunents now becone
inportant that you | ook at those and whether they're
i mportant for your particul ar business.

| would raise as an issue buyer/seller
agreenents where you m ght put a non-conpete or -- not
a non-conpete, but a non-raiding function into the
buyer/sell er agreenent. Do you want your enployees who
are holding all of this cost and pricing information to
now run off and go to a seller or a buyer?

And that's a question that | think is going to
be a struggle here as we go forward because those
particul ar enpl oyees becone very valuable to the
sellers and the buyers of the world, and how do you
protect themfrom |l eaving and taking information with
them and so one option is a non-raiding function, a
non-raiding feature in your agreenents.

You may want to have a provision in your

definitive agreenents that says if you're going to
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second people in to the operation, they have to stay
there for awhile. They just can't cone back, and they
can't go back and forth at will, however you structure
enter and exit features.

| think any time you get a polluted enpl oyee,
you're going to have an issue, whether it's in this
type of joint venture or any type of joint venture, so
| think the nore precautions you put in place up front
and think about the issues up front, you can now begin
to come up with solutions.

But | think on its face, you have to | ook at
the level of information that they have access to and
what kind of firewalls prevent themfromthe other
information that is the dangerous information contained
in the B2B

MR, DAGEN. Bill?

MR. KOVACIC. | was going to ask Mke if the
kinds of restrictions that you're tal king about
i nposi ng on the person, especially who's going to have
| ong-term exposure to the organi zation's operations,
make it difficult to get people to take those
assignnments, if they wanted to contenplate com ng back
to the conpany; that is, if they becone radioactive
because they' ve had exposure to this host of

information and then in a sense you're going to wall
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them of f when they cone back, career advancenent
possibilities, nmobility in the organizati on m ght
decline, does it becone hard to get good people to go
to the new organi zation to assist in the start-up and
managenent ?

MR. RICKMAN: That's an excellent question.
think if this were about 8 or 12 nonths ago and the dot
comworld was the way it was, they' re concerned about
finding another job quote, unquote, ecomrerce, it would
have been | ess disconcerting than it is today.

| think it is a consideration and a concern
that each B2B pl ays or has because you have to wonder
if you can't go back to a buyer or a seller -- and
there's two considerations | would look at: One, in a
normal setting, just |leaving your job and going
somewhere; the second is if the B2B tanks. Wat
happens to those people? Can they go back to their
home conpany? Can they go back to another conpany in
t he i ndustry?

The second question is nore difficult. The
first question, you can incentivize people for staying,
t he bonus plan kicks in in year three, the options or
t he phantom opti ons, depending on whether it's a
conpany or an LLC, can kick in tw years down the road.

Those ki nds of incentivizing features can keep your
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peopl e there and attract people if it's going to be a
successful B2B.

MR. DAGEN: One question that the non-raiding
i ssue seens to bring up is how you would -- how you
deal with that if say sonebody from Goodyear was a
menber and then returned back to Goodyear and had
i nformati on about M chelin or sonebody el se, sone sort
of supply rel ationship, presumably you would wall that
person off because there would be antitrust concerns if
at the conpetitor |evel there was an agreenent
obviously not to go after the Mchelin business and
Vi ce versa

So I don't know how you woul d handl e t hose --
handl e that aspect of it. | just throw that out there.

MR RICKMAN. No. | think that's another
excel | ent question when you look at this. As you go
t hrough the thought process of how you handl e a
seconded enpl oyee or any enpl oyee that you're going to
want to hire, if you, Goodyear, and you, Mchelin,
agree outside that you're not going to rate each other
as fornmer enployees, | think you have an issue.

If it's the B2B that you're agreeing w th not
to take their enployees as part of an efficiency
enhancing situation, then | think you have | ess issues,

but if it's done outside the B2B, the board nmenbers get
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t oget her outside the roomw thout the counsel present,
wi thout, in earshot of the conpliance policies. They
make agreenments outside. Then you have nore issues.

MR. DAGEN: I'mgoing to turn this over to
Panela. | guess just to follow up, one of the issues |
was trying to raise there was if soneone cane back to
t he conpany and you wanted to wall them off because
t hey now have information fromthe B2B that's going to
al | ow say Goodyear or sone other conpany to go after
custonmers nore efficiently.

On the one hand, that would seemto be a good
thing. On the other hand, that would seemto limt
conpetition, and it would be interesting to figure out
what sort of enforceable rule there would be fromthe
conpani es that are running the B2B, the owners of the
B2B. But Panela, | think you have sonething to say.

M5. LEVINE: Can we get you to speak into the
m cr ophone?

M5. JONES HARBOUR: | was saying | had an
observation to make. Here | think there is a
particul ar concern regarding the jobs that give
seconded enpl oyees access to conpetitively sensitive
i nformation.

For exanpl e, a seconded enpl oyee who is a

programmer probably would be nore likely to obtain
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conpetitively sensitive hard data than say a
partici pant owner on the board of directors of a B2B

| think a seconded enpl oyee programer could
perhaps insert a fewlines of code, let's say, to
instruct the conmputer to send proprietary information
back to Acrme or Apogee, or they could insert a few
lines of code to give them back door access.

s that a particular problemthat you could
foresee as well?

MR. RICKMAN: | think again that's an excell ent
observati on because the technol ogy people can do things
that I know | can't even think of, but | think one of
the things that is a thene that cones from question
nunber 1 and is especially inmportant for question
nunber 2, and it is whether you are a foundi ng nenber
of that conpany or whether it is the B2B conpany
itself, conpliance has to be a nunber 1 feature of
everything that is done.

Janet tal ked about posting themon the web
site. Are they posted on all the cubicles? Have they
been handed out to every enpl oyee? Have the founding
conpany's antitrust counsel talked to the people who
have gone down and have been the seconded enpl oyees?
How far-reaching is your conpliance progranf

And | think that's as inportant a consideration
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as comng up with a hypothetical of every bad act that
can happen because when you sit down and think of al
the bad acts that can happen in a B2B feature nmade up
of an industry consortium you can |ose your m nd.

M5. LEVINE: Before we go there, let ne see if
we can nove to question 3. | have to apol ogize to the
peopl e who have been patiently waiting to talk, but
just in the interest of tinme, we have to nove on to the
next question.

Let me set up the facts for question 3 before |
ask Joel to start us off with sone thoughts on an
answer .

| magi ne the B2Bs that we've been tal ki ng about
so far don't just trade in Xs. They also trade in
sonmething else very simlar to X, called Y. It's
anot her conponent.

XMar ket gives buyers access to the prices of
four Y manufacturers. They're called Yellow Yak,
Yol anda and Yosemite. One of them the first one,
Yellow is owned by Acne. Acne uses XMarket's online
catalog to review the prices posted -- the Y prices,
the prices posted for Y that are made avail abl e by Yak,
Yol anda and Yosenite.

So the questions on the table are, what is the

conpetitive inpact of these facts? Should we, can we,
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construct firewalls that could prevent the sellers of Y
fromlearning about their rivals' prices, that's the
seller at Y level, but also |look at the question from
t he point of view of Acnme, a buyer of Y, and how wil|
the fact that Acme -- the fact that Acne owns Yel |l ow
i npact the effectiveness of those firewalls you' ve set

up on the seller level?

Joel ?
MR MTNICK: Gail, in your introduction
earlier, you said we were going to be drilling down

t oday beyond where we were at the |ast session, but |
woul d actually like to just step back for a mnute and
do alittle bit of an overview before we get into the
answer, because the question is, Should firewalls be
construct ed?

| think we need to stand back a little bit and
t hi nk about why we sonetinmes have firewalls, and
remenber that there is no antitrust |aw that nentions
the word firewall. There is no statutory requirenent
anywhere that I'maware of for firewalls.

| nf ormati on exchanges, as you know, are judged
under the rule of reason, not per se, so the question
i s when should, as a matter of prudence and policy,
firewal | s be recomended? Wen should the enforcenent

community | ook for thenf
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And it seens to ne that firewalls should be
constructed in those situations where the facts give
rise to a heightened risk of liability. | think
there's kind of just a practical way to think about
when there's a heightened risk of liability.

You're sitting with some people who are
t hi nki ng about putting together a B2B in day one and
ki nd of as Bobby suggested before, think about what
happens down the road, 18 nonths down the road, you're
t hi nki ng about it on day one, you're thinking that 18
nmont hs down the road, you're sitting in depositions
with the FTC or you're sitting before a jury in a
courtroom

And the question is, How are you going to feel
when the enforcers or the jury hears the kind of
information that you' re sharing anongst yourselves?
And | think when you think of it in that way, the
busi ness people fairly easily are able to cone to a
sense of whether there's a heightened risk of
liability.

So can we answer the questions here? You have
to say to yourself, Do the facts that we've tal ked
about in the hypothetical, do those give rise to a
hei ghtened risk of liability, and with respect to Y,

we' re tal king about catal og prices being posted, and



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

140
t he buyer of X, who also owns a Y seller, is able to
see the prices of the Y conpetitors. Does that give
rise to a heightened risk of liability?

The first thing I think you need to nore in the
facts is what's a catalog, and | don't think there's
any industry standard on what's a catalog. |'m going
to assune that an online B2B catalog is simlar to the
kind of catal og that everybody is used to where you're
going to have a lot of products and prices |isted.

Online you may be able to add a product to your
shopping cart. It's alittle bit different in the
commercial B2B setting, but essentially that's what it
is. There is not the opportunity for individual price
negotiation, and the information on prices that are out
there are probably the same information that's out
there in catalogs in the off line world.

So it would seemto ne in this hypothetical --
and the first question really doesn't involve much
verticality. 1It's just you need to have a firewall in
a situation where you have joint sellers in a B2B. In
the catalog situation | would probably say no because |
don't think there's much non-public information that's
out there sinply in the catal og.

My answer mght be quite different if instead

of this being a catalog, it was an exchange with real
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time options going on, and there was a |lot of different
prices and the opportunity for sellers to really see
how their rivals were pricing in lots and |ots of
different specific instances, and if there was sone
sort of an off |ine agreement, it provides a nice
opportunity possibly to police that.

But even in that situation, you would probably
want to know a few nore facts, such as what's the
mar ket share of the players m ght nmake a difference,
what's the market share of XMWarket in ternms of how nuch
Y is going through it, and what's the market share of
Acnme in terns of the Y product.

The second question that Gail posed is one that
goes nore to the vertical issue, but here again, the
guestion is, Is there a heightened risk from Acne
selling -- being a buyer of X and a seller of Y?

To nme the fact that this is on a B2B doesn't
add that much nore fromthe typical vertical situation
and | think you would need to know many nore facts than
we have here to be able to determ ne whether there is
any possibility of exclusion that could go on, which is
the typical vertical concern.

| think if you change the hypothetical slightly
you have sonething that's perhaps nore unique to an

ecommerce situation where there could be hei ghtened
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risk, and that would be if you have not really X and Y,
but you have the sanme participants on both sides of the
transaction for X

The reason that | think that's a little bit
different in the B2B context is renenber where we had
the firewalls in the first place. You have different
sellers or different buyers of X You' ve already
determ ned that because of the facts in this situation,
you don't want each buyer or seller to know the prices
at which the other buyers or sellers simlarly situated
are buying or selling so you've erected firewalls at
one of those |evels.

The question then becones, if you have
partici pants on both sides, will they be getting access
to information that can breach the wall? |If the answer
to that question is yes, then I think you have a
probl em and the solution hinges on whether you' re able
to erect a sufficiently unscalable firewall so that the
person can't get the information from both sides.

And one reason why | think Gail asked ne to tee
this one off is | have seen a situation where a client
that we were speaking with was on both sides. Because
of the nature of the buying and selling function, the
buyi ng and selling sides in-house within everybody in

the industry essentially needed to be integrated.
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It was, therefore, inpossible to separate out
the X and Y buying and selling functions, and we
literally told those people that in order to reduce
litability risk they needed to operate at only one
| evel , but not both.

M5. LEVINE: Let nme ask, Paul, if you can
comment on the econmerce tw st that Joel's given in
this question, very briefly before we nove on to
guestion 4, just in the interest of tine.

MR. PENLER. Sure. Just an observation from
kind of real world perspective on firewalls. Wen we
| ook at firewalls, we categorize themin tw buckets.
One is a technical feasibility or accuracy of the
firewall, does it work the way it's supposed to from
t he perspective of code, can soneone hack into it, et
cetera, and secondly, and what we see is definitely the
real issue, is the user adm nistration of that
firewall, who has exception to the firewall, who stil
has access to certain data, even though it m ght be
firewal | protected.

And what we've seen is these user
adm nistration is where the security office of the
exchanges and a | ot of the concerns of exchanges and
the participants are focused on as opposed to the

technical code, if you will, of the firewall
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MR. VWROBLEWSBKI : Paul, that |eads nicely into
our question nunber 4 dealing with what we call an
e-paper trail, just to give a few nore facts for this
guestion. Assune in this fact scenario that the B2B
has a policy that forbids sellers fromreview ng ot her
seller's offers and forbids buyers fromreviewi ng other
buyer's purchases, but as a practical matter, the B2B
firewalls don't nmake it technol ogy inpossible to review
this information.

The B2B nmaintains an e-paper trail, that is, a
listing of all activity off screen hits that occur on
the B2B, and this paper trail or e-paper trail is
mai nt ai ned for six nonths.

First question | would like to ask Jeff
Schm dt, fromyour experience with Transora, are these
types of e-paper trails prevalent in the industry, and
is the threat of being detected, say in terns of
violating a policy, sufficient to deter that conduct?

MR. SCHM DT: When | read this hypothetical,
kept stunbling over the part where it says firewalls
were not technol ogically capable of providing the
security necessary because to ne -- and maybe this
would be a little bit different wwth a small nunber of
buyers in this particular marketplace, but at |east

Transora and the other marketplaces that I'mfamliar
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with depend on liquidity.

That means attracting other buyers into the
mar ket pl ace, and there is no way in the world that they
woul d attract other buyers in that marketplace if the
buyers were concerned with the security that was
present.

You can certainly -- | think that these
policies do the best or try to nake due the best you
can, but | don't think -- | think probably the key
guestion there is going to be, Do technol ogi cal
firewalls exist in other marketplaces, and | can't
i magi ne the buyers would opt for the one if there were
alternatives where they were sufficient somewhere el se.

M5. LEVINE: So are you saying that buyers are
going to insist on the technol ogi cal safeguards that
actually prevent any of this information sharing, or
will they be satisfied with policies that urge or that
require the participants not to share the information?

MR. SCHM DT: | think in nmy experience the
buyers think nothing is nore inportant than the
propriety of their information, the confidentiality of
their information, and if there is any doubt about the
mar ket pl ace's ability to keep that confidential, they
won't come to you

And so if there is -- | think the assunption is
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if the marketplace is doing what it ought to be doing,
technol ogi cal safeguards are present, are able to be
present and the marketpl ace better have themor there
are way too many ot her places for that buyer to go, and
the policies just are -- the policies are hel pful as
safeguards with the technol ogi cal security in place,
but I think by and |arge, they would not be sufficient
to nost buyers, again so long as the technol ogi cal
saf eqguards existed in the industry.

MR. VWROBLEWBKI: If we put a winkle -- and |
want to follow up with Barry and with Bobby wth this.
If the policies say one thing and the technol ogy, as
we' ve heard Paul said, says as |long as the system
adm nistrator is doing certain things and follow ng
certain things or following the policies, that the
informati on won't be shared, but what happens if, by
chance, the policy is violated?

You don't want it to happen, but say it does
happen because in these particulars, at least in the
hypo that we set up, they're not necessarily trying to
attract additional buyers. You have maybe one that has
57 percent of the buyers already, so you' re not
necessarily trying to attract additional buyers.

But if there is a violation going on, what do

the antitrust officials then do if there's a violation
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of the policy? Wuld that possibility be a violation
of Section 5 of the FTC Act? Barry, I'mgoing to turn
to you.

MR NIGRO | don't think a violation of the
policy necessarily equates to a violation of the
antitrust laws. | think a separate evaluation needs to
be undertaken, and you need to evaluate the extent to
whi ch the access to that information is likely to have
an anti conpetitive effect.

And actually what | wanted to do is ask Bobby
WIllig a question. The focus seens to be on limting
the sharing of sensitive information, and ny question
is -- and we don't know how concentrated the market is
for the sale or manufacture of X, and ny question is:
Are there markets where transparency or the sharing of
this sort of information Iike in a stock exchange
actually can make the market intensely conpetitive, and
are there situations where the market would actually
benefit fromthat type of transparency?

MR WLLIG That's a great question. |It's
actually very surprising | think but absolutely correct
as a matter of relatively recent econom cs including
econoni sts, research results by people who are staffers
here in this wonderful organization, that outside of

t he circunstances of the collusion bugaboo, the theory
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of the grand col |l usive cabal, outside of those
circunstances, information sharing can be very
pro-conpetitive

This is not surprising to Adam Smith.
Transparent markets nmake peopl e sharpen their pencils
and conpete harder, and the nore you know where your
rivals are comng from the nore you know where you
have to go in your own pricing, and that's reciprocal.

So in sone sense, outside of conspiracy, one of
the surest ways to get pricing right down to marginal
cost is the atnosphere of full and complete
i nformation.

| think that's an inportant perspective, but |
also think as long as we are here and taking the
antitrust perspective, we have to think about the
conspiracy story because that's really what notivates a
| ot of these concerns in the first place.

And so if | mght, let's just go to that
scenario. W have a handful of potential
cononopol i sts, and what's preventing themfrom
successfully inplenmenting a explicit cartel is under
some circunstances they don't know who's cheating and
when because w t hout detection, of course everyone has
got an incentive to undermine the cartel so the carte

cannot be successful, thank goodness.
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And the concern is that the information
exchange or the technol ogy of the B2B will sonehow hel p
t hese potential cartel mates to solve their problem
wi th keeping track of one another. Wat | wanted to
add to this conversation in answer to this and partly
t he next question as well, that as a matter of
economcs, if that's the issue, if that's the problem
and if the environnent is relatively stable, not a
highly volatile environnent, and the other conditions,
all of the guidelines are present for potenti al
col l usive concerns, then the parties don't need a | ot
of nonitoring to solve their problem They don't need
to keep track of each other all the tine.

The only tinme they need to peek through the
inmperfect firewall is when they feel |like they have
been deni ed sales or denied the opportunity to price in
a confortabl e way because of the possibly maverick
behavi or of their rivals.

You only need to take a peek when those
concerns arise, and if it's a stable environment that
doesn't cone up very often, if at all, and what really
works for themis knowing that if you go maverick, your
rival has the opportunity to take a peek at that tine,
find out that you' ve underm ned the cabal and then go

ahead into the price war or the punishnment regine.
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So this audit, the frequency is not all that
inmportant. It's just the occasional violation that is
really the danger, and the question is whether the
audit can take the pointed | ook at the penetrations of
the firewall and correlate it with the tines where the
col lusi on may have broken down. Just a sinple count of
epi sodes where the firewall has been breached is really
not sufficient. |'mworried about these questions a
ot fromthat perspective.

MR. DAGEN. Bobby has started to answer the
next question. To avoid his nonopolization, we'll
start it officially now

MR WLLIG Too |ate.

MR. DAGEN. The next question does in fact
involve -- it starts with the prem se that Bobby was
tal king about in terns of ability to detect and nonitor
one's conpetitor's activities, and in the first part of
this question, the B2B produces nonthly transaction
reports, and they reflect both quantity and price
information for every purchase.

They do not at this point |list names of buyers
and sellers. The information is produced the m ddle of
the nonth so the data is approximately two to six weeks
ol d, depending on what the |ast transacti on was.

The data is free to the participants in the
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XMvar ket B2B, and they're available to others at a
substantial fee, and | would like to turn this over to
Panel a for her assessnment of what the possible effects
on conpetition are at this stage.

M5. JONES HARBOUR: | think a key issue here is
the age of XMarket's information contained in the
nonthly transaction reports. The joint venture guides
state that sharing current pricing and operating
information is nore likely to raise conpetitive
concerns than sharing historical information

So the question posited by this hypo is whether
two to six week old price and quantity information is
sufficiently historical and therefore less likely to
rai se conpetitive concerns.

| guess |I'mnot too troubl ed about the
di ssem nation of this information as proposed by Bobby
WIllig. | too think of the stock exchange, and if you
think of the dynam c pricing, pricing two to six weeks
| ater woul d be ancient. Mre contenporaneous data
m ght cause concern given the |evel of concentration on
t he buyer side and the assumed | ack of concentration on
t he seller side.

There is one fact that does cause concern, and
that is the substantial fee that is charged to the

non-participants. Xvarket, controlled by the dom nant
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buyers of X, already has 57 percent of the B2B narket,
which we are told has elimnated all of the off |ine
mar ket pl aces.

If the data is valuable, then | believe that
the substantial fee charged to the non-participants may
cause the participants in IndyX and ECommX possibly to
mgrate to XMarket, and this could severely harm
conpetition anong the three B2Bs and can actually
exacerbate the concerns raised by Xvarket, which as we
know is a buyer controlled B2B with a dom nant share of
all of this purchase sal es vol une.

The particular relevant factors to consider, |
woul d think, the B2B report cones to mnd, and | asked
the foll ow ng questions, the structure of the market
that the B2B serves. W know that the concentration
here is above the 1,800 market, even though it is at
the bottom of the highly concentrated range. W | ook
at entry. We don't really know enough about entry in
this market, but we do know that |ow entry barriers
all ow new entrants to cone and perhaps thwart any
opportunity for any information sharing that would
facilitate col |l usion.

We woul d ask who is sharing the information
and obvi ously we know that information shared with

conpetitors is generally, but not always, nore |ikely
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to raise concerns. \Wat type of information is being
shared, we touched on that. Information relating of
course to price, output, cost or strategic planning is
nore likely to raise concerns, but then of course it's
offset by the two to six week tine | ag which would make
it I think historical information.

And anot her factor to add into the mx is the
direct versus indirect goods. | think we're dealing
with a direct good here since it is part of the
manuf act uri ng process.

MR. DAGEN. Just a quick follow up on that just
on the two to six weeks, just an itemof note, in the
recent baby food decision, the Court of Appeals noted
that a four to eight week |l ag was not extraordinary and
did not see a distinction between that and other
industries, at least in terns of being able to police
and nonitor cartel conduct.

O course there we would have only had two
pl ayers, and | think as you' ve noted here, we have
potentially a nmuch greater nunber of anonynous players
here, so there's that issue.

The ot her question | would |ike to put forward
before noving to the next question is unlike in the
original question where we were tal king about the board

getting aggregate data, here we're tal king about
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specific quantity and price data and given that Acne
has 28 percent and Apogee has 23 percent, do you think
that raises a problemin terns of the nenbers being
relatively -- it being relatively easy for the nenbers
of this B2B to determ ne who's actual ly nmaking those
pur chases because Zenith and small buyer, if these are
| unpy purchases, probably aren't making those
purchases, so the nature of the specificity of data
m ght enable at | east Acnme and Apogee to nore easily
nmoni t or the purchases because of their size.

| guess that was convincing, okay.

W' |l nove on to the -- yes, Bill?

MR. KOVACIC. Jan nentioned before the
useful ness of |ooking at Maple Flooring and Anmerican
Col um and Lunber, and | think a very useful way to
| ook at this problemindeed is to map out all of the
vari abl es that are spelled out there.

| think what's striking, especially about Mple
Fl ooring, which is the 1921 decision that does find
l[iability, is no single factor in isolation but not
nerely the informati on exchange and the transaction
report but the famous M. Gadd who provi ded conmentary
t hat hel ped individual nmenbers interpret the
significance of the data, but also the Court's enphasis

on the broad base of exchanges and di scussi ons anong
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i ndustry participants which really inplicates each of
t he ot her questions we've seen to this point, as well
as a detailed discussion of actual conpetitive effects,
that is, the Court went through a detail ed conpetitive
effects story using historical data that tried to link
i ndi vi dual information exchange epi sodes to act ual
mar ket effects.

So in looking at each discrete conpartnent, |
woul d sinply suggest that in thinking about the effect
of any one provision, in isolation, perhaps not that
inmportant, if you have effective responses to the other
itens on the list, but as soon as you have perhaps two
or nore weaknesses in the nonitoring and oversi ght
regine, it's easy to have a critical mass that is
t roubl esone.

And | just add that in Maple Flooring, the
share of the participants was wel |l under the market
shares that we're tal king about here. The danger
threshold was identified at about 35, 40 percent.

MR. DAGEN. | would like to nove on to part 2,
kind of following up with what Bill was tal king about,
change one of the variables. Previously we were seeing
price and quantity data reported for each transacti on.
Now there is going to be -- that would be reported

nont hly.



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

156

Here there's going to be reports that refl ect
t he ambunt of inventory that each seller using XMarket
has on hand and that the reports are daily and the
seller are identified by name. How does that change
t he anal ysis, Panel a?

M5. JONES HARBOUR: Well, on one hand you can
say that information avail able to buyers about these
particular sellers' inventory anmounts coul d be
pro-conpetitive and coul d have benefits such as
facilitating the buyers' ability to |ocate sellers who
can supply them adequate vol unmes that they need.

But on the other hand, switching the facts in
this way could significantly heighten the antitrust
concerns given the assuned i nbal ance of power. Here
you have powerful buyers but not so powerful sellers,
and giving the buyers contenporaneous detail ed
i nformati on about the sellers' inventory could greatly
facilitate collusion, especially in a market where
collusion is highly plausible due to the high market
concentration which we tal ked about, the fungible
nature of the product or the direct good, as we talked
about, and the inbal ance of power.

The XMar ket B2B, by concentrating nost of the
buyers in one place, | think exacerbates all these

t hi ngs.
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MR. DAGEN:. Thank you. | just note that some
of the issues that Panela was tal king about are
di scussed in a consent involving Stone Contai ner
Corporation that we had a few years ago invol vi ng
inventory which is not in the B2B context.

So now we wi Il nove on to the next question,
guestion 6, which switches letters fromB2B to P2P, and
that is the shorthand for peer-to-peer networks, and |
would Iike to first turn this over to Chris Conpton to
explain exactly what a P2P is and why do we care.

MR. COMPTON: | guess |I'm being asked that
because of a short paper | wote for the Spring
Meeting, but you nmust never confuse the authorship of a
paper with expertise, particularly for an antitrust
| awyer.

Wth that caveat, in general terns a P2P here
aggravates potentially all of the issues that we' ve
been tal ki ng about. \What peer-to-peer technol ogy
i nvol ves essentially is the enabling of direct
connection across whatever the network is between every
user on that network wi thout the need for a client
server relationship, wthout the need for a server that
beconmes the repository of all the data.

So it involves a nunber of different nodels for

P2P, but in its basic architecture, it involves the
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ability of anyone connected to the Internet or to the
network -- not Internet, the network to get access in
any other platformto ubiquitous platformtechnol ogy,
it could be Macs, it could be PDAs, it could be PCs, it
could be nobile tel ephones or servers, access to any of
t hose ot her devices and the ability to call down or
exchange information with any of those real tine.

Now, in its sinplest formthat we've all
famliar with, it's things |ike Instant Messagi ng and
Napster, but the predictions before the tech rack have
been that P2P was going to be a killer technol ogy, if
you will at the enterprise |level because it would
enable the entire world of information that m ght be
out there of other enterprises, other conpanies that
choose to be in the network, to be instantly and
conpletely available to every one at your conpany, for
exanpl e, so essentially every conputer on this network
therefore is both the client and the server.

Now, that tells you inplicitly what the
efficiencies or advantages are, of course. You're
tal king about real tinme information. Servers typically
when they are gathering information froma |ot of
clients, there is some tine |lag associated with that.
There is sonme gathering and aggregation of the data

before it's made avail abl e.
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In a P2P network, it's available immediately,
and it's right there instantaneously, so it's nuch nore
persuasive in terns of platformavailability and
accessibility. 1t's much nore conplete and
conprehensive in terns of the ampbunt of information you
can get to, and it's instantaneously current. It's
real tinme.

So the risks of course in general ternms are
that you don't have a gate keeper. You don't any
| onger necessarily have a server, which could be the
source of all sorts of filtering or firewall or other
gate keeper functions to prevent information from
getting to the wong people.

You have potentially nore conpetitively
sensitive informati on being exchanged. In fact, you
woul d al nost have to assune it would be. You have
information that is not historical, certainly even a
matter of hours or days old. It's imrediate, so
obviously it has a nmuch higher antitrust danger ri sk,
and you have information that is hard data. It |oses
that anbiguity that you mght find today which could be
a prophylactic froman antitrust point of view

Now, this hypothetical in specific talks in
terms of only permtting or only having access with

respect to inventory production schedul es and projected
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needs for X, not pricing, so | suppose arguably it's
not quite as bad as it mght be, but clearly even the
gui delines, the Conpetitor Coll aboration Cuidelines
antici pated the problemon a buyer coll aboration under
3.31(a) of an exchange of information of this kind
enhancing the ability to project the needs and
production schedul es of your conpetitors where these
are key inputs to your product.

So clearly one of the inportant questions here
is the extent to which X is an inportant input to the
commerci al products bei ng manufactured and sold by the
vari ous buyers.

Wth that, let ne stop, and we can take the
rest of the questions fromthere.

MR. DAGEN. It seens one of the issues, as |
start to think about this, is that you may be
elimnating, as Chris was saying, that central
repository of data, and to sone degree that nmay renove
it fromthe conpetitor aspect of it.

So | don't know to what extent factually that
accurately describes the potential for P2Ps where it's
strictly vertical between buyers and sellers or that
doesn't accurately reflect anything.

Davi d, could you address that and anything el se

you had?



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

161

MR. EVANS: Sure. | think to a certain extent
technol ogi cal | y speaki ng you have to have sone
centralization. You have to have sone way of
identifying the participants out there, whether or not
it's an e-mail address or a TCP/IP address or sonething
el se. There has to be sone way of identifying who
those people are, and | think in addition -- well, |
guess there are two ways probably of acconplishing
that. One would be having sonme sort of
centralization --

M5. LEVINE: Can | ask you to nove closer to
the m ke? Sorry about that.

MR. EVANS: That's okay. 1Is this on? One way
of acconplishing that is through a centralized server
here that provides just sort of mnimal functionality.
They aggregate inventories, production schedul es and
proj ected needs information.

You can al so do that through the actua
software. Napster, for exanple, you downl oad software,
and that hel ps you format the information in the way
that's -- that it can be shared anongst the other
participants.

| think because sone centralization, at |east
in my opinion, is necessary, you can use the sanme or

simlar firewalls and ot her prophylactic neasures you
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enploy in a B2B context obviously with sone tweaking in
a P2P context. The P2P can -- well, in this
hypot heti cal the P2P could put up access barriers to
that information based on a log in, and a nore
decentral i zed P2P where the network is created using
that software, you can include certain features within
that software that can sort of mmc the firewalls or
ot her prophyl actic neasures.

For exanple, you could assign the software a
uni que serial code, Mcrosoft is doing this now
license that software to a known conpany, tie the
serial nunmber to the conmpany's |evel of participation
in that market, programthe software to bl ock
conpetitively sensitive information from conpetitors.

One mi ght even consider including sone auditing
feature, and Pamalluded to this earlier, where sort of
hori zontal conpetitor interaction is sent to a central
auditor. You may not have the entire thing nonitor al
transactions, but you could nonitor when certain
transactions, certain horizontal conpetitor
transactions are occurring and use that as sone way of
following up on it.

| think ultimately because users control the
information in a P2P context, there would be -- there

seens to be | ess of an opportunity to control and
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nmoni tor the exchange of the information, and therefore
a heightened antitrust risk, and in that sense |
conpletely agree with Chris.

| think though if you |ook at-- you would
really have to | ook at the specific transaction that
are contenpl ated over this P2P, and if the transaction
contenplated is bilateral and unobservable, only the
two parties to the transaction can observe those and
observe the information being exchanged, | think the
antitrust risks are nuch, nuch |ess.

MR, WROBLEWSKI: Thank you. W'Ill nove on to
guestion nunber 7, and actually it's our |ast one on
information -- |I'msorry, go ahead.

M5. G VEN. Can | make one comrent just before
we go on?

MR. VWROBLEWBKI: Certainly.

M5. G VEN.  Just before we | eave the whole
i ssue of concerted action and collusion and things |ike
that, | wanted to bring kind of a real world check into
this hypothetical based on nmy experience being an
econom st and al so working for a consulting firmthat
puts these things together or, as | mght say, is
trying to put these things together because it's very
difficult to get conpetitors to work together

And so even though there's a I ot of discussion
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about collusion, these people that are trying to
devel op these things are rivals for a reason. They are
fierce conpetitors, long periods of time, and | think
that one of ny first reactions when | saw this was,
don't care there's anything else that really exists out
t here.

Maybe there is sonmething in financial services
or energy or sonething where you totally got everybody
noved on to an online situation, but I don't think so,
and | think part of the reason that it's hard to get
t hese people to work together, these firnms to work
together, is partly the confidentiality issue. There's
a lot of sensitive stuff that they don't really want to
share. Maybe there's sone stuff that they can benefit
from havi ng auctions and stuff.

A lot of the design issues, it's better
actually to have private marketpl aces that eventually
will plug into B2Bs maybe years in the future. That
seens to be the direction that we're going in terns of
consul ti ng.

And so that's -- | think that | understand the
i ssues here, but it |ooks Iike you sort of junped a
coupl e of years ahead and sort of skipped the hard part
about how do these things get forned.

Anyways, | wanted to kind of raise that before
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we noved on

MR. VWROBLEWBKI : Thank you. This |ast question
on information sharing deals with auditing and
conpliance. W touched on this topic earlier, and in
our hypo, we assune that the two | argest participants
of XMarket, in order to provide sone nore confidence to
ot her buyers and sellers, have an auditor perform an
audi t.

The first one would be 18 nonths after the B2B
is formed, and then each audit afterward would occur 12
nonths thereafter. And, Paul, | would |like to address
at least the initial questions to you.

The first question is: What is in these types
of auditing reports, and then is there an eval uati on of
how strong the policies are that are being audited
rat her than just conpliance with the policies, and then
| astly, what weight should antitrust officials place on
t hese auditing reports?

MR. PENLER  Thank you. |'mglad you kind of
nodi fi ed what was done here, M chael, because it is
inmportant to understand what it is auditors do here.
assunme the vast mgjority of people in this roomas well
as our clients and people in our firmfor that matter
think of auditors as auditing financial information.

In the |last several years auditors have been
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call ed upon to |l ook at things other than financial
information, and especially in the connected world, we
are | ooking at several areas that affect exchanges to a
pretty high extent, and there are three prinmary areas
in which oursel ves and Ernst & Young and other big five
firms are doing quite a bit of work in that area.

One is looking at systemreliability, and
that's including elenments such as security,
mai ntai nability, availability and integrity. 1Is this
system working the way that it's supposed to be
wor ki ng?

Second is an area of neutrality or operational
parity, a phrase we use a lot. Are things -- does
everybody have a fair shot? For exanple, are options
kept open longer for founders of the exchange, things
al ong those |ines?

Third is the area of confidentiality of data
for both B2B informati on, and dependi ng upon what the
exchange does, also potential privacy issues related to
B2C information. CQbviously a |lot of these B2B
exchanges are in the retail and consuner products world
and therefore have access to private individual's
information as well, so those are the three areas in
whi ch auditors are frequently called upon to do work.

From t he perspective of what auditors do, it is
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nore than just | ooking at policies and procedures.
It's simlar, and in fact the auditing standards are
identical to those of a financial audit. The rules are
regul ated by the 1CP, the other standard setting rules,
financials, that nmake up auditing and test standards.

These reports are actually issued. These are
test reports, so these are issued under the same set of
standards that the financial statenents are issued, so
they do | ook at nore than what the policies are. They
| ook at what is actually done, which includes |ooking
at, review ng actual transactions, |ooking at control
| ogs, | ooking at design and things along those |ines.

Then |l astly, you asked about reliance.
Reliance, it's kind of |like beauty, it needs to be
viewed fromthe eyes of the behol der. The nost
inmportant thing froma reliance perspective for people
to match, Does the report address what the area of
concern is.

For exanple, there mght be a report that has
systemreliability, but in those standards, especially
sonmething |ike Systrust the ICP puts out, there's
really nothing specific on confidentiality of data, so
if your concern is confidentiality of data, Systrust
report will not affect necessarily your needs and your

i ssues, so that's the first thing.
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A coupl e other things that would need to be
considered would be the timng of the report, what
period did it look at, how |long ago was it done, and
specifically what was | ooked at, and then sone of these
areas, unfortunately very few of them there are
standards that are starting to be accepted by the
mar ket pl ace, both emarkets and other entities from an
| nt ernet perspecti ve.

And when there's a certain set of standards,
and I'll get to that later after a break, it's a lot
easier for everyone to get a level of confort. Wen
there's not a set of standards and they're custom
criteria which are reviewed, it becones a |lot nore
difficult.

But as Jan had nentioned earlier, the exchanges
are really called upon by the emarkets, calling upon
the emarkets to really do three things, say what you
do, do what you say and have a third-party verifying
what you do.

MR. VWROBLEWSBKI :  Thank you. Would anyone el se
i ke to add sonething on that information exchange,
anyt hing that we haven't tal ked about before noving on
to anot her point?

M chael ?

MR RICKMAN. Wth respect to audits, | would
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like to add a coupl e of points because when | see the
words fair and neutral marketplace and | hear your,

What should the regulators do about the audit, | get a
little concerned as an inside counsel or even in ny
past |ife as an outside counsel because now you have an
audi t.

Who ordered the audit? Wiat is it neasuring,
and what is your responsibilities in light of Care Mark
and other nore recent cases to report that any
violation of the antitrust |aw versus any viol ations,
as Barry said earlier, of policy.

As a tool of conpliance, the audit is inportant
but it should retain sone control under the inside
counsel like M. Schm dt or under the outside counsel
who is representing that B2B. There's a real concern
have for an audit of fair and neutral marketplace if
it'"s not -- if the guidelines of howthat audit is
going to be conducted are not set out at the begi nning.

To do an audit just to do one could raise a |ot
of issues down the road for that particular audit, what
is the disclosurability of that audit, et cetera, so |
just raise that issue.

MR, WROBLEWSKI :  Thank you.

M5. LEVINE: Let ne just ask a follow up

guestion on that. Wat if the auditor discovers that
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the parties that comm ssioned the audit, in this case
it's Acne and Apogee, the owners of the B2B, have done
sonme practice that may discrimnate against a mnority
menber, Zenith say or that other small buyer, what kind
of position does that put the auditor in, and is that
information going to be disclosed in the auditing
report?

MR. RICKMAN:  Well, since | raised the issue,
"1l take a stab at it first.

M5. LEVI NE: Thanks.

MR RICKMAN. | think the question is when you
| ook at Acrme and Apogee doing the audit, | have sone
guestions about that. | think it's best that the audit

is controlled and mai ntai ned by the B2B conpany itself,
first of all, and second of all, if there are

viol ati ons of policies versus antitrust violation,
we'll set that aside, it's a neans for doing better
enforcenent internally and | earning how t he operation
is done so that there can be tweaks to the system and
make it better and nore efficient.

If it's an antitrust violation, it really puts
you in a box, and | guess we refer themto the amesty
progr am

M5. LEVINE: Let nme change to the next

guestion, part 8, and I'mgoing to turn to our two
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econonm sts on our panel to help us answer these
guestions. Let's spend a short anmount of tinme on part
1 before noving on to part 2.

Part 1 asks for the dividing |ine between
nmonopsony and joi nt buying. Suppose that ECommX
provi des services to facilitate joint buying, that 90
percent of the purchases on EConmX i nvol ve joint
purchasing and that as a result the buyers get a really
good deal when they buy through ECommX.

Here's ny question to you, econom sts: Tel
us, is this efficient joint buying, or is this
nonopsony, and what kind of facts do we need to add to
the mx to know?

MR WLLIG Wat a good question.

M5. G VEN. Wiy don't | go first, and then you
can di sagree with ne.

MR WLLIG 1'd love to.

M5. G VEN. Because that's what econom sts do.
The first thing | would like to point out is this is
not really a nmonopsony. [It's an oligopsony, and |
think that's significant to think about, and I'Il get
to that towards the end of ny little coment here.

My first reaction was nonopsoni es usually
happen or happen in a situation where you have a single

buyer and a conpetitive seller in a market, and you
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don't really have that quite here. You actually have a
nunber of online exchanges, and you don't have
necessarily a really conpetitive seller market. Maybe
it's conpetitive, who knows. It's kind of borderline,
so you don't necessarily think there's going to be a
pr obl em

Let's see. | think another thing you m ght
| ook at, after getting to the market structure, is were
there rules in place that sort of predi spose sonething
like this to happening, |ike not allow ng people to
sell off the exchange, and actually I'mtrying to
remenber if these are exclusive exchanges. Are they?
I"'mtrying to renenber.

M5. LEVINE: | don't think it's --

M5. G VEN. Maybe it wasn't specified. To the
extent you can all ow soneone to purchase off the
exchange then you don't have the cartel situation.

The other thing is you m ght have a situation
where buyers are sort of linked to particul ar exchanges
-- | mean, sellers are linked to particul ar exchanges.
| don't think that's the case. There was -- actually a
| ot of nonopsony econoni cs have been done in the | abor
mar ket, and the real fanmous case that people mght be
famliar with if you're famliar with anything is on

prof essi onal athletes, and baseball in fact | think
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until 1976 did have an excl usive arrangenent between
pl ayers and teans.

But in terns of -- so those are kind of
t heoretical things that you m ght see that m ght raise
problens. | think in ternms of enpirical requirenments
t hat you m ght see, there's been -- | would say first,
are there any conplaints? Basically are the sellers
conplaining that they're being forced to get paid | ow
prices? And then the next thing would be to go ahead
and try to test themto see if there are any particul ar
results.

And | think in labor, as | said |labor is the
key thing that we actually see nonopsony because this
is where you actually do see | arge single purchasers,
firms in particul ar geographic areas, and then you see
| arge fragnmented | abor markets, and you' ve seen a | ot
of enpirical studies on for exanple, nurses and
teachers, athletes, coal m ners.

And | think one exanple that's not |abor is
actually agriculture and neat processing, and then
there are a nunber of different ways you can actually
| ook at this enpirically. You could |ook at the
di fference between margi nal revenue product and the
actual wage, which you would have to do sone

estimati on.
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You can actually | ook at concentration and wage
rates, which is alittle bit problematic, and you can
| ook at price and quantity, and just to -- | want to
mention one case that I'mfamliar with on nonopsony
and was a big issue recently, and I don't know if
people are famliar with this there are probably
people in this roomwho are nore famliar with it than
| am and that was the Aetna Prudential nerger that the
Justice Departnent required Aetna to divest some of its
HMO pl ans i n Texas.

And that case, fromthat what | understand
seenmed to be mainly made on the fact that the
physi ci ans who contracted with Aetna clainmed it would
have nonopsony power, so that's one exanpl e.

Then | just want to make kind of one other
comment that feeds back to ny initial comment about
ol igopsony, is if this was really a nonopsony
situation, the purchaser would really have power, but
what we really have are a nunber of purchasers on a
particul ar exchange, and as | nentioned earlier, |
don't think it's really easy to get themto cooperate
together to -- in this, just kind of based on ny own
experi ence.

M5. LEVINE: Bobby?

MR WLLIG Well, | totally disagree, just as
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we knew woul d happen. | put it in a conplinmentary way
| think. The question is, Wat factors are rel evant,
and | canme up with two groupings of the factors, which
| think you did al so.

The first grouping woul d be whether the
aggregation enabl es supply efficiencies. The
aggregation that the question is about involves sone of
t hese buyers, through the B2B exchanges, bundling
t oget her their purchases and presenting themjointly to
the sellers probably in a take it or leave it fashion.
| think that's kind of what the aggregation is al
about, We're offering you a deal, we want you to supply
our joint needs, and that's what the deal is, and we
want such and such a price and if you don't give us
that price, you don't get any of our volune. | think
that's what the aggregation is about.

M5. LEVINE: Wiy does it have to be a take it
or leave it situation?

MR WLLIG Wll, that's where you stop to get
some advantages | think, both efficiency advantage as
wel | as commerci al advantage, but | think the kind of
efficiencies that can arise fromthis kind of
aggregation cone up with their scal e econom es of
course on the supply side, so here's a big bundle of

demand for you, seller, to neet where you can exploit
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the scal e econom es in your production, come up with
| ower cost as a result, and we want to share the
benefits, so that's what's in it for us, but fromthe
soci al point of viewthere's an efficiency there.

Al so the risk reduction, even wthout scale
economes, if you, seller, were out there facing the
uncertain fragnented world that you woul d ot herw se be
facing, you' ve got certain inventory costs, certain
pl anni ng costs, but we can alleviate that for you by
gi ving us our aggregated bundle, that provides sone
savings to you in those categories, and again we want
to share that.

So those are all efficiencies. Those are al
good reasons. W can and shoul d appl aud those ki nds of
aggr egati ons.

The ot her side, the other set of factors is
whet her or not the aggregation raises or |owers the
guantity that's transacted in the XMarket and
presumably in the downstream market as well, and here
we get to the nonopsony theory. Wen we aggregate, are
we agreeing anong ourselves to limt the anount that
each of us is buying?

When we conme up with the aggregati on package
there is the agreenent, the agreenent to aggregate, and

within the agreenent there may be limtations on what
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we are permtting one another to present to the market.
If so, this is plainly dangerous raising nonopsony and
downst r eam nonopol y or ol igopsony kinds of issues.

And | think you nentioned this very well, that
if the agreenent so-called to agglonerate all ows
bypass, allows people to go outside the aggl oneration
for additional volune, that very nuch mtigates that
ri sk I think.

The final factor is if you don't give us our
deal, says the aggloneration, what is the inplicit
threat? |Is the inplicit threat that we're just not
going to be buying that anount of X at all, thereby
curtailing our downstream production, in which case
this sounds |ike an anti-conpetitive cabal masqueradi ng
as a joint buy, or instead is the threat, Look, we'll
just go el sewhere as individuals or go el sewhere as an
aggl oneration to make the deal, in which case it sounds
nore |i ke comrercial nuscle, which may be an issue, but
it's probably not an antitrust issue.

M5. LEVINE: Any thoughts on that, panelists?

If not, 1"'mgoing to | eap ahead to the next
question, and I'mgoing to start out with Bobby and see
if I can ask for an economst's viewon it. Part 2 of
guestion 8 asks you to bal ance a cl ai m of excl usion

agai nst a nonopsony concern. Here's the situation.
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Three smal |l buyers want to join EComX because
ECommX is getting these great prices. EComX s nenbers
t hough don't want to let the new three buyers in. For
one, they've got a nonopsony concern. The market share
of EComX's participant is already at 35 percent. The
new t hree buyers are going to bring 8 percent, and
that, they fear, will raise some nobnopsony concerns.
They al so have a free riding concern.

On the flipside, the small buyers claimthat
the refusal is exclusionary, so the questionis, is
ECommX's -- are ECommX's nmenbers currently at least in
sonme kind of tough spot here? Are they between a rock
and a hard place? Can they be faulted for excluding
t he new nenbers and rai sing an exclusion problem and
can they be faulted for including the new nmenbers and
perhaps bringing to bear a nonopsony concern? Bobby?

MR WLLIG Luckily I think this one got set
up in arelatively friendly way. It could have been a
little bit harder, but the 8 percent is such a snal
nunber that |'m | eaning agai nst the exclusion
hypot hesi s.

First of all, I think the enforcers are quite
t ough about the 35 percent rule, so that's very
credible to say, no, you're going to get into trouble

if you go up to 43 from35. You tell me if that's
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real. | think it is in nmy experience.

Second, | think free riding can very well be a
real issue of concern when it cones to new ventures of
this kind that require real investnent, real planning,
real risk taking, and the idea of spreading those
benefits out willy-nilly without the ability to get
conpensation for the sharing of those benefits is a
very real set of business concerns.

On the exclusion side, an 8 percent bunch of
folks is not going to make sonebody's day as a nonopoly
or as a shared nonopoly or oligopsony, so 8 percent is
a pretty small nunber, so let's entertain as a
hypot hesis that there is the exclusion story here.

If so, it seens to ne likely that it arises
because the 9 percent players could, under the right
ci rcunst ances, with good access to the inputs X, be
feared to grow a | ot beyond their 8 percent. They nust
be really expandabl e to nmake the exclusionary story
make sense.

And | was going to leave it there, but it seens
to nme if they' re so expandable, then why can't they
bundl e thensel ves toget her, maybe grab sone peopl e out
of the other market ECommX, which has a lot of folks in
it or out of the XMarket fol ks who were not doing

bundl i ng, grab sonme of them and go back make one of
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t hese bundl ed all or nothing offers up to the sellers,
whi ch woul d extract a very good price fromthemwth
the prom se of growing their business a great deal ?

So if they' re real expandable, why can't they
use that in their joint buying to good advantage, which
to ne makes the whol e exclusion story kind of fal
apart on its own bottom so here |I'mkind of com ng
down the ot her way.

M5. LEVINE: Jan, do you have any thoughts on
t hi s?

M5. MCDAVID: | don't think I have any problens
withit.

M5. LEVINE: Anybody el se want to take a stab
at Bobby? It's a tough thing to do.

M5. MCDAVID: Let ne just nake one conment on
the free riding point. Couldn't they charge the new
entrants sone reasonabl e fee and as Judge Posner has
said, therefore if pay is possible, the ride is no
| onger free?

MR WLLIG No doubt they would probably
extract the fee in the purchase price of X which would
drive the enforcers crazy, charging your rivals a
surcharge on their input purchasing.

M5. MCDAVID: |If you're charging for al

transactions taking place on the exchange.
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MR, WLLIG Not yourself because you were the
original investor.

M5. MCDAVI D: Mbst of them do.

M5. LEVINE: Most of them do what?

M5. MCDAVID: Mst of them charge for
transacti ons.

M5. LEVINE: Do they charge their incunbent
menbers and the new nenbers the sane fee?

M5. MCDAVID: The ones that are encouraging
participation by a broader range than their original
menbers who want to achieve sone scale in order to do
t he transaction costs are.

MS. LEVINE: Paul ?

MR. PENLER W have seen next to no variance
in fees if sonmeone is a nmenber or a non-nenber or
founder or non-founder. |If there is any variance in
fees, it has to be for very good econom c reasons.,

t he amount of purchases they do through the exchange or
t hi ngs al ong those |ines.

M5. RICKMAN. | have two questions. One was,
the first is on this 35 percent nunber, how does that
conpare to the 20 percent safety zone nunbers that it
used in the collaboration guidelines? The second is we
haven't really tal ked about whether X is an inportant

input into the end product if it raises to a |evel,
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percentage |level that is so high that it is an
i mportant ingredient.

So I was just wondering if there was any
reaction to those two issues.

MR. DAGEN: We have Bill Cohen back there, but
| won't ask himto junp up here. | think one short
differential would be the fact that we don't have an
integration really here that is contenplated in the
Col | aboration Cuidelines to sone degree, risk sharing,
et cetera, by the buyers.

MR WLLIG Wich way does that cut? Does
t hat make the percentage guideline nore or |ess?

MR. DAGEN. The nore integration, the nore
| eni ent, so what do we have here? W have |ess
integration here.

MR WLLIG Right, we get 35 percent on the
hypo. 1s that 207?

MR. DAGEN: So that makes it worse here because
there's no integration.

MR. WLLIG There's nore concern.

MR. DAGEN:. Right, nore concern. The
gui delines are consistent -- we could have a smaller
percent. It just nakes it a nore obvious question.

M5. LEVINE: Before we take our break in

another five or so mnutes, let's junp to the | ast
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question in this series. |It's question 9 about B2B
responsibility. Rick, do you want to do the
exposition?

MR. DAGEN: Sure. In this question we are in
kind of antitrust enforcer heaven because we have
evi dence that ecommerce X, or we could be using XMarket
here, have reached an agreenent to use their buyer
power to depress output and | ower the price they pay
for X, and we have that both on the tel ephone and
witten agreenent, and they've actually hired Bobby to
do the econonetrics that denonstrate the
anti-conpetitive effects here.

So we have that violation of the antitrust
| aws, and the question that's posed by this
hypot hetical is whether the B2B al so would be |iable
here, even permtting the joint buying but they provide
no services that facilitate it, all they do is permt
the joint buying, and we turn this over to Paul Penler
fromErnst & Young to give his thoughts on this.

M5. LEVINEE O to Bill?

MR. PENLER Bill, do you m nd?

MR PENLER I'ma little off guard here.
apol ogi ze.

MR KOVACIC. | think in all the information

sharing cases in which the behavior of the participants
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is challenged, the trade association is inevitably also
a defendant in the matter.

| think if we start by asking, |Is there an
inevitability that the exchange itself will be a
defendant, | think the answer is yes, and | think even
if the exchange offers explanations that seek to limt
its responsibility for the behavior, there are going to
be persistent questions about whether in subtle or
explicit ways it in fact is involved in coaching,
tolerating or permtting or even orchestrating the
behavi or to sone extent.

And so | think there's a high likelihood that
at least as a starting point they're going to be
ennmeshed in the proceeding as a defendant. How could
t hey manage to shield thensel ves? Perhaps by
denonstrating with a great deal of care that in fact
their role in the process is limted.

But | think even if they do that, there's a
great danger that through a -- through their decided
efforts to di savow actual participation in the
orchestration of what in fact may be a cartel, they may
be thought to be so carel ess or perhaps even negligent
in the operation of the process that that elenment of
neglect is itself brought to bear on attacking them

So | think in short there aren't particularly
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effective ways to shed responsibility and that one
woul d have to assune ultimately that they're brought
into the norass.

MR. DAGEN. So would it be the panelists
general view or, Bill, your general view that they
could not easily get off by saying, W are essentially
a conmon carrier and therefore we just provide the
means of transacting but we're not a guilty party here?

MR KOVACIC. | think at sonme point it's
conceivable that if you denonstrate in a rigorous way,
based upon cont enporaneous records that show you who
you' ve designed and limted your role, that it's
concei vabl e that you mght, but it strikes nme that it's
going to be a long, |abor and unpl easant journey to
reach that destination

Agai n going back to other features that we saw
at the beginning of the problem if you take that
factor in isolation, perhaps you can side step
l[iability, but if you add the role of sonme of these
partici pants as board nmenbers, if we bring in the
enpl oyees who have been seconded in sonme way or
another, again it's inpossible I think to put these in
water tight conpartnents, and if we conplicate the
probl em by | ooki ng back at other possibilities we've

seen, as soon as you introduce those overl appi ng
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rel ati onshi ps invol ving nmenbers' individual firnms, here
again the association -- the B2B exchange itself

perhaps is inplicated.

MS. LEVINE: Jeff?

MR DAGEN. | think --

M5. LEVINE: Go ahead.

MR, DAGEN. Paul ?

M5. LEVINE: Paul, if you would like to --

MR. PENLER  1'Il nmake a brief conment.

M5. LEVINE: Sure, go ahead.

MR. PENLER One reason | hesitate not wanting

to be a Phil adel phia attorney here since |I'mone of the
few that don't have a | aw degree, but I wll say based
on our experience working with exchanges, they're very
concerned about this. A lot of exchanges are, that
they could be inadvertently pulled into sonething that
they did not -- they were not a party to or that they
had no interest of occurring.

So what |'ve seen a |ot of exchanges do is try
to set up policies and procedures and try to protect
t hensel ves so they can show sone | evel of due diligence
and trying to prevent sonmething like this from
occurring.

M5. LEVINE: Let nme see if | can ask Jeff if he

can give us the last word since he's general counsel of
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Transora, one of the B2Bs that Bill is telling us wll
be in the hot seat if this sort of thing happens, and
then we'll go to our break.

MR. SCHM DT: Just to echo in part what was
said, | think this is a real challenge for the
mar ket pl aces, and you have to distingui sh between the
possibility of being sued versus doing everything you
possi bly can to do what's right, and | think having
policies in place where you nmake it as clear as
possi ble to your participants what the rules are for
joint buying and then have consequences of sonme sort if
you find that they've violated it, which is likely to
inplicate sonme sort of auditing process, although
recogni zing as a practical matter it can't be in every
transaction audit process but sonething that gives you
the opportunity to discover a violation of your
policies and then again enforcing, having consequences
in the event of a violation of those policies.

| think that's the best marketplace to be.

MR KOVACIC. @Gil, could | add I think the
real danger here mght be less froma discrimnating
assessnent by a public enforcement policy than the
prospect that once the arrangenent is nmade known, you
have a | ong parade fromhere to eternity of the

t roubl ed damage cl aimants, and that's where staying
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away froma jury becones difficult.

And | think Paul's right, that if you put in
pl ace ruthl ess safeguards that keep people out, once
you've identified difficulties, that helps, but | think
t he cases suggest recently that a somewhat antiseptic
and absol utely consistent application of the standard
is inmportant or you start bunmping in to Kodak/ Aspen
probl enms with kicking people out, especially the nore
successful your venture is.

M5. LEVINE: On that note, let's take a break,
and let's try and be back at 4:05. Thanks.

(A brief recess was taken.)

M5. LEVINE: Well, let nme kick off the |ast
round of questions for the day. These are going to
deal with standard setting, standard setting and new
devel opnents in the B2B arena, and we're going to base
our questions around this hypothetical.

To help nake the panel a little nore
interactive, so there's nore conversation, nore
hopeful |y sharp and vehenent di sagreenents anong our
panelists, we're going to just ask Mary to start off
her answer to the first question which I'lI|l pose in a
moment. And try of course to keep your comments fully
conprehensi ve and yet incredibly concise so that we can

open up to the rest of the table as soon as you' ve
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gi ven us that exposition.

Here are the facts for the standard setting
hypo. Traditionally, in the old days, buyers and
sellers used to neet face to face or on the phone or in
a fax and deci de between themthe kind of X they wanted
to trade, its weight, its color, its size, whatever

But on B2Bs you have to be very precise, and
there's not the opportunity for this nore infornma
conmuni cation and nore informal way of comng to an
under standi ng. You have to use a very precise way of
describing the X that you want to buy or the X that you
want to sell. The taxonom es sonetinmes differ anong
B2Bs, and sellers have found thenselves in the very
unpl easant position of having to custom ze their online
catal ogs for each taxonony devel oped by each of the
varyi ng B2Bs.

To solve that problem 15 of the 16 sellers in
this market, these are sellers of Xs, have gotten
together and they're going to try collectively to set a
standard to define grades and qualities and the |ike of
X. The 16th seller is not a nenber of the group, and
the 16th seller is by far the |argest.

So let's go to the first question then. Mary,
fromthe perspective of RosettaNet, which is one the

maj or standard setting organizations relevant to the
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B2B world, can you tell us sonething about the
efficiencies that these standard setting organizations
can bring?

M5. SCHOONMAKER: Sure. Thank you al so for
having us here. A couple of things about the standards
and m xtures, wave at me if you can't hear ne. On
standards, it's not really new to B2B in sone ways.

EDI, Electronic Data Interchange, is a well known
standard. Suffice it to say, that standard has really
been Iimted to sort of a one to one connection, sort
of exacerbating what Gail set up as an issue, also
limted to a | arge scale enterprises.

This whole B2B -- and I'"'mfromthe Silicon
Val | ey, as the gentleman from WIlson Sonsini, we sort
of liveinit. This whole sort of B2B idea is founded
on XM, and XML is literally a program|anguage. |If
any of you have ever taken a programm ng course, the
reason we're tal king about taxonomies is these are
servers talking to each other in a B2B environnment, and
a server is very literal

XM is sinmply a coding | anguage, and taxonony,
as we all agree on the word, purchase order neans this,
custonmer neans this, part nunber is so many characters,
so that is what this whole concept is, is just the

ground peopl e haven't heard of ED and taxonom es and
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so forth

So the question, | enjoyed Comm ssioner
Swi ndl e' s openi ng remarks because that is the quest of
some of the standards. Standards are an enabler to
B2B. They are the tools that help B2B, so that's one
of the tools. There are nmany tools.

So in this particular group, let's just set up
an exanpl e of these conpetitors working together with a
couple of sellers. |If each of themhas a separate
process, that sets a trenmendous cost for everyone to
have their own purchase order taxonony, their own
pur chase order process, |'mjust using purchase order
as an exanmple, so if the group agrees sort of on a
public process or to end taxonony of ways to conduct
information, sharing information across, information is
protected but the taxonom es of processes are
standardi zed, then it has efficiencies, operational
efficiencies, that cut into -- let's not get into
cutting inventory and all that, but just cost of doing
busi ness and all the unique vagaries that each conpany
woul d have, so that's a little bit about that.

The next thing I think that they have to think
about, and we got a little bit into this, taxonom es
are what you call certain things, which is basically

your dictionary. The next level that in this hypo that
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| woul d expect that they would go through would be the
process, what they call the choreography of going back
and forth, | need to order this, I've got X of this,
and it's a dialogue that sort of goes back and forth,
sanme efficiencies, just not only what you call it but
then how the servers are tal king back and forth to each
ot her.

"Il stop there because | can go on to the next
question, but we should let the tent cards go up.

M5. LEVINE: Any tent cards interested in going
up? Well, then let's nove on to the next question.

M chael ?

MR, WROBLEWSKI: The hypothetical Gail set up
said that in the variation that 15 of the sellers had
conme together to formthis standard, and the 16th,
whi ch was by far the largest, hadn't participated.

The question is, is -- the variation that we
put for this question is whether that 16th seller was
actual ly excluded, say the 15 joined together and
excluded that 16th seller. The question that we have
is, one, how would this situation come up in the rea
world or would it ever conme up in the real world?

Mary, 1I'll turn to you, and then | want to turn
to Pamfor a second too.

MS. SCHOONMAKER: Well, in nost standard
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setting processes, back to where we were in the earlier
part of the discussion before the break, typically
there's a board of directors in a standards firm
typically that hel ps set the road nmap, what are the
standards we're going to cover, what are the
priorities.

But when it conmes to devel opi ng the standard,
that is putting the standard together, the processes,
the taxonomes, as | said earlier, you want to nake
sure that every nmenber of the standards body is open,
every nmenber is able to help devel op the standard,
every nenber is able to vote on the standard, to ratify
it and adopt it and is not inhibited in any way.

So froma standard setting perspective, | would
say it's a no-no, nmake sure everybody is there in the
open process, devel opnent part of the standard.

Priority, that mght be a little bit different.
Sonebody has got to help set the priorities, but when
it comes to devel oping the standard and putting the
effort into it, you need to have everybody openly
invited to the table to say, Here is how the public
taxonom es and the public processes should and could
wor k.

And typically also sonetinmes people cone to the

table and say, | found a dictionary or a process that



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

194
works well, and let's just adopt that. Harkening back
to | guess the second part of the earlier question too
is things that woul d prevent things from becom ng
adopted would be, it's not universally devel oped,
openly devel oped or sonething that could be
i npl enentabl e, and the things that inpact the barriers
to getting it inplenmented are all the chain processes
and the back end things have to get worked, but, no,
no, have to make sure it's open and openly devel oped.

M5. LEVINE: | gather what you're saying is
that we're not going to see in the real world, at |east
right now the 16th seller being excluded. The 15
really, as a practical matter, want to have the 16th at
t he table.

You did nention in the course of saying that --
| think | heard you say that the question of setting
priorities wwthin the standard setting organi zati on was
a different matter and that | gather one or two or sone
subset of the let's say 16 nowinvited to the table
m ght be in the privileged position to present -- to
present the agenda, to set the priorities; is that
correct?

M5. SCHOONMAKER:  Yes, typically in the
standards world, let's just give a hypothetical

exanpl e, there m ght be a hundred processes fromthe
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catal oging, pricing, inventory, all the coll aborative
design efforts, collaborative forecasting efforts. W
can go on and on and on.

Typically there's a group in nost standards
organi zations that gets together and says, W want to
focus on order managenent course or we want to focus on
cataloging first, we're going to put our energies
around that and put the on |oan resource -- it's just
i ke the seconded group that we were tal king about
earlier, put our resources and efforts into devel oping
and i nplementing that.

That's typically what happens. It's nore
setting the priorities but not devel opi ng the standard.
That's again how it works out.

M5. LEVINE: Well, Pam if that's the real
world scenario, if that's the viewfromthe real world,
that exclusion, nowit's pretty unlikely, but that the
hol di ng of these inportant privileged positions is nore
likely, a smaller nunber of the standards nmenbers m ght
be in that privileged position, does that raise
excl usi on concerns for you?

M5. JONES HARBOUR: It actually could. | want
to take another stab at this froman antitrust
perspective, and | think the answer to the question

i nvol ves an analysis of the justifications that are
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offered by the 15 sellers for the standard setting
effort.

Now, the 15 sellers have offered the full array
of pro-conpetitive justifications for their standard
setting. In essence they assert standardi zing the
descriptions of X will facilitate conpetition anong the
sellers of X by reducing confusion, for exanple, anong
buyers about whether one seller's industrial size Xis
the sane thing or a different thing than another
seller's extra large X

| think this justification indeed is a valid
one, but if it is valid, then there can be little
justification I think for preventing seller 16 from
participating in the standard setting effort, and the
exclusion, in my opinion, clearly takes the guise of a
group boycott, and it seens |like there are no
countervailing pro-conpetitive justifications that were
at | east offered in the hypothetical.

Taki ng another look at this, | think denying
seller 16 access to the standard setting process and
its outcone may even invoke the essential facilities
doctrine. |If access to the process and the standard is
necessary for seller 16 to conpete and if seller 16
can't replicate it or adhere to it w thout

participation, and if sellers 1 through 15 collectively
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exerci se nonopoly power, then | think the standard
m ght be evoked in this hypothetical.

MR WROBLEWSBKI: Barry?

MR NIGRO Wiile | think it's prudent to
counsel our clients to have an open standard setting
process and to nmake sure that any restrictions on
participation are reasonably related to the objective
that's trying to be achieved, |I'mnot sure that
excl udi ng sonebody fromparticipating in that is
necessarily an antitrust violation.

And | guess the question that | would ask is
whet her the exclusion has an anti-conpetitive effect,
and I'malso not sure that it's necessarily good to
have a single standard in every industry. It seens to
me that excluding one of the participants, especially a
| arge one, could have a pro-conpetitive effect to the
extent that it gives theman incentive to deviate from
the standards since they weren't allowed to participate
in them

And | guess we have a question com ng up where
we tal k about what happens when sonebody wants to
deviate fromthe standards. Do you want the entire
industry participating in establishing the standards
that may have inplications for what products are

actual |l y produced or can be supplied?
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So I"'mnot sure that | would necessarily agree
t hat excluding one participant fromthe setting of the
standards is automatically a problem

M5. LEVINE: What about the facts as Mary has
presented them |Inmagine that the 16th seller hasn't
been excluded. Rather the 16th seller and sellers 15,
14, 13 down to 10, they've all been -- they've all been
told, You can conme in but you can't play that
privileged agenda setting role, that's for a subset of
us to play. What kind of issues does that raise?

MR NIGRO | think it's the sane issue because
it's just being excluded to a | esser degree, and so you
really have to | ook at whether that has an
anti-conpetitive effect, and based on the hypo, it's
hard to say wi thout assum ng nore facts, but | can
envision a situation or circunstances where excl udi ng
or limting participation some of the nenbers in the
setting of the standards isn't necessarily a bad thing.

M5. LEVINE: Bob, did you want to add
something? I'msorry, | didn't see your tent. The
water is blocking my view Al right. Thank you.

MR WLLIG Again |I'magreeing wth your
| atest remarks, but it seenms to ne there's two standard
forces that are very inportant in the area of products,

which is what | took a ot of this hypothetical to be
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about .

One is it's clearly pro-conpetitive to have
good product standards out there. It brings people in
on the supply side because if they're willing and able
to meet the standard, then they don't have to have a
brand. They don't have to invest quite so nmuch in
ot her forms of comuni cation about what it is they're
selling. |If they can just live up to the standard,
then they're conpetitive players, so it's good on the
supply side.

On the demand side, the custoners can play off
one seller against the other with nore assurance that
it's the sane object that they' re conparison shopping
on, so there's a |lot of economcs, a lot of enpirical
studi es even showi ng that where there are clear
standards, there's deeper better functioning markets
with better pricing closer to cost.

But on the other side, there is al so experience
-- I'"'mthinking about the insurance industry not to
cast stones, but where the |1 SO was at | east charged
with using the formsetting, the finding of what the
i nsurance policies were as an instrunment of coll usion,
and when sone players thought, Hey, we can offer a nore
attractive policy, the I SO says, No, no, we're not

going to standardi ze on that better policy, thank you,
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we'll stay wth the nore nedi ocre ones, and the
conpl aint was that was one of the ways that the players
were actually keeping better products off the table,
was refusing to certify the new standard.

So ny conclusion is that openness is really
what this is all about. Standard setting is good, but
all owing for new products to conme and notw t hst andi ng
the standards is all inportant, and here's where
allowing the 16th to use the standard, but in a sense
pushi ng the biggest player to also entertain the idea
of comng up with its own design, can be quite
pro-conpetitive

MS. LEVINE: Jeff?

MR. SCHM DT: | just have a brief comment, and
that was in prioritizing the inportance of sone of the
subjects we're tal king about, at least in the Transora
experience, the inportance of standards really can't be
overstated as to what's driving the participants to
actually want to have a market pl ace.

We can spend a lot of tine tal king about group
purchase setting and how we're buying and things |ike
that, but at |east when you're dealing with -- perhaps
when you're dealing with | arger conpanies such as
participating with Transora, that is not what's driving

their participation both because they think they were
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al ready getting about the best price that they' re going
to be able to get or in sone cases their individual
mar ket shares preclude themfromreally getting
toget her for any group purchasing in any event.

But it is the ability to get through and
devel op sone standards that they are -- | think if we
had the business people here at |least fromthe Transora
side, they would say this is not an antitrust problem
we don't care what standard is adopted, we just want a
standard, and we are very frustrated -- and Rosett aNet
| think is an exception, but we are very frustrated
wi th many of the standard setting organizations that
are out there.

They haven't been able to make the progress
that we need themto nmake, and if this marketpl ace can
hel p us devel op standards and push that, nore power to
them and that's just a great result in and of itself.

M5. LEVINE: Maybe with that thought, let's
nove to question 3, which sort of anticipates your
comments and | think some of Bobby's as well. | nagine
that the B2B has or rather the standard setting group
has established a standard, and it identifies sonething
called a breakage rate. Breakage rate is when the X
breaks early or late in the life of the X

The standard doesn't identify though whet her
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the X will break early or late inits life. The group
menbers who sell the really good Xs fromthe breakage
perspective, you know, the ones that break late in
their life if at all, are upset because the standard
doesn't display that good quality of theirs.

So the question beconmes: What is the
conpetitive inpact of that standard, the standard that
doesn't really display the superior qualities of sone
menbers of the group? So that's the first |evel of
guestion, and the second | evel of question is: Wuld
it mke a difference if we included buyers, if you
i magi ne that buyers sat on the standard setting
organi zation as well?

Bill, do you feel |ike taking an opening crack
at this one?

MR. KOVACIC. | think one general issue is that
any standard setting process is going to confront a
trade-of f about the |level of conpleteness that it wants
to achieve, nuch as parties witing a contract have to
face a basic question in deciding how conplete a
contract one wants.

It's a standard thene in the contracting
literature that the perfectly conplete contingent
contract is perfectly unattainable because it fills the

size of this room
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So any standard setting process is necessarily
going to have to make discrimnating judgnents about
that -- about the degree of detail, trade-offs
concerning detail versus clarity, which nmeans choices
have to be made, so | think in evaluating the
conpetitive significance of a specific standard, one
wants to ask a process question about how it was
devel oped; that is, what considerations went into the
sel ection of the specific test.

And it seens to ne that an organization, in
setting a standard, gets itself a long way around the
specific conpetitive hurdles by denonstrating that the
trade-offs, a need to nake the trade-offs in part,
govern the specific selection of information to be
di scl osed, and second, that the choices were nmade in a
neutral way with the kind of open process that Mary
referred to before.

One can think back to the FTC s own experience
with the octane rating. One of the basic conplaints
about posting the octane rating was, Does this give
consuners the right information? Sanme issues cone up
in presenting nutritional |abels too. Are you giving
theminformation that is really inportant or are you
| eaving out variables that are | ess inportant?

So the first thing | would focus on woul d be
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t he process and net hodol ogy by which the standard
itself is established, and to ask, Is it a process
that is ultimately likely to be consistent with demand
side user needs in the long-ternf

The second interrogatory in this question asks,
Wul d the anal ysis change if sone buyers were anong the
menbers of the standard-setting group? M intuition
woul d be absolutely, that is, to have sone buyer
representation on the standard setting group would
provi de some measure of assurance that the choices
made and the trade-offs nmade are made in a way that is
ultimately conpati ble with purchaser interest.

M5. LEVINE: Well, let nme ask the panel then,
i s buyer participation dispositive? You' ve got buyers
in your standard setting organization. Does that nake
all the difference? Go ahead.

MR RICKMAN. Well, | would Iike to raise one
poi nt about Bill's comments. | think when you're
tal ki ng about standard setting, the question | ask
nyself is, Is it a restriction on output or price or
the product's characteristics, and in this case -- and
it's hard to tell froma hypothetical, let's say
breakage rate is a part of the product, and if you have
an agreenent on what goes into that product or what

it's going to have, then I think you get into a very
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dangerous area of a conspiracy to restrain output.

One case that cones to mind, | was trying to
think of the nane of it, | think it was the FTC s
investigation of the Detroit area car sellers where
t hey had an agreenent on being closed on Sundays. So
there was a restriction on output done by a quote,
unquot e, standard setting organi zati on one m ght say.

So I think that's one of the questions | ask
when | see that the standards are restricting the
potential output part of it.

MS. LEVINE: Ruth?

M5. G VEN Yes. | have a somewhat different
perspective on this whole question. | think it's
partly because | conme fromthe supplier side, and |
have an exanple that | think is really good. | see
this as a situation that is sort of driving the
suppliers to commoditization, and that is really scary.

|f they've got differences in quality, they
want to be able to conpete based on those and not be
forced into something that sonme of themthink is an
unfair quality standard.

And the exanple that | have is actually when
was wor ki ng at Kaiser Permanente a few years ago, |
don't know if you know about a benefits nmanagenent

conpany called Hewitt Associates, which started three
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or four years ago sonething called the HMO aucti on,
where they were going to have this virtual auction for
HMO services in a few |l arge netropolitan markets.

HMO and Kai ser and its conpetitors kind of had
to participate, and there was a real concern that the
conpetition would be based purely on price and not on
product differentiation, and Kaiser, as people know, is
pretty different in lots of ways. Sonme ways peopl e
don't necessarily think are great, and other ways maybe
we do have better quality standards because we're
vertically integrated. W were vertically integrated.

But that is one thing that | think there was a
real concern was if we participate in these auctions
that Hew tt Associ ates was hol ding, which is
essentially sort of acting |ike an independent B2B
bet ween the HMOs and | arge benefits purchasers, |arge
corporations, that our quality or Kaiser's quality
would get -- it wouldn't be seen. It would all be
based on price, so that's kind of one of the concerns
that | see based on this.

Also let nme just say that | do think that the
buyers had a role in determ ning the quality standards.
That shoul d make a difference as |long as they
understand the way the different sellers are

differentiated, and then I think that would be a
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strong -- that has a strong effect on what they do find
val uabl e as | ong as they under st and.

M5. LEVINE: Panel a?

M5. JONES HARBOUR:  Anot her concern that | see
here is potentially the lock-in effect, that the
sellers will get really confortable with the | ower
breakage rate and not inprove quality to nmake the
product nore durable, and | guess briefly the | ock-in
ef fect occurs when an industry group adopts a
particul ar standard and then becones an armfor the
sellers in the industry.

And a final observation that | would nmake is
that if the group gradually upgrades its standards and
recei ves regular input fromthe buying class, then
think it probably w thstands scrutiny.

M5. LEVINE: Bill, do you agree?

MR. KOVACIC. | think one question that's
suggested in a nunber of the comments is to what extent
i ndi vidual suppliers that want to provide a superior
| evel of quality can distinguish thenselves in the
mar ket pl ace by saying, | offered the standard pl us
sonet hing el se, and w t hout know ng what kind of
success individual suppliers have had in different
ci rcunst ances, and perhaps the health care exanple is

one that shows that this is a sticky process, | would
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simply wonder whether over tine if you exceed the
standard dramatically, if that doesn't becone an
i mportant part of your marketing and sal es
presentation, that is to go to significant buyers and
say you can work through the B2B, but | can beat the
standard all the tine.

So | would want to know nore about who are the
purchasers and to what extent can sellers differentiate
t hensel ves by offering this additional increnent of
quality.

| think it al so suggests the possible benefits
of having at least at different stages, multiple paths
for standard setting or at |east nore than one.

Suppose you're dissatisfied with the approach that the
i ncunbent dom nant group is providing, and they're
setting the bar too |l ow, you want to set yourself
apart, you can create a focal point by saying, |'m
going to be part of the superior quality standard
setting group and we set higher standards, we hit

hi gher targets, we certify ourselves, we in effect
brand our coalition that way.

That woul d seemto provide another safety val ve
agai nst the possibility that you get trapped for a | ong
period of tinme in an inferior rut.

M5. LEVINE: Let me ask Mary if we see that in
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the real world, at least in your particular corner of
it. Do you find that, as Bill's hypothesizing, that a
standard setting organization is constrained by the
fear that another rival experienced organization
setting better standards will cone out there and cone
out with a rival standard?

M5. SCHOONMAKER: No. Actually the standards
world it's alittle bit different. I1t's kind of what
Bobby was saying, is that if sonebody sees a need or a
weakness in the existing standard, they go off and form
anot her standard that works on an area that perhaps the
group is not working on, and they tend to cone together
again so it kind of works in different ways.

The standards group it has an altruistic vision
of | ooking at the whole B2B spectrum trying to involve
t he whol e community, and with that you could get into a
stal emate, so you have to pick off what do you want to
wor k on.

So all the coments | think are right on in
terns of getting the community and then having healthy
conpetitiveness in the standards conmmunity on what to
wor k on and how to market itself.

M5. LEVINE: Any other comments before we nove
on to the fourth question? Excuse ne, Paul, | didn't

see that, sorry.



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O »d W N - O

210

MR. PENLER: | think one thing to keep in m nd
here is when we tal k about standards if you want to
tal k about standards is the type of standards.
RosettaNet for exanple is a technology standard. This
case is focused on what |I'Il call an industry standard,
related to a given industry type of product, and then
think a third category that we see a |lot of are
oper ati onal standards.

Just one observation | want to nmake, since so
many of the exchanges out there focus in a given
vertical industry, | think there's kind of a unique
opportunity here to have standards that could apply
across the different exchanges w thout having a | ot of
addi tional conpetitive issues because they are in
different industries, so you don't have necessarily,
then, a Transora bei ng concerned about what a Covi sint
doi ng because they're two totally different industries.

But as they start dealing with a | ot of
conpani es and different parts of the supply chain of
nmovi ng data, they could all benefit from operational
standards as well as technol ogy standards.

M5. LEVINE: Wat kind of standards do you have
in mnd that go across non-conpeti ng B2Bs?

MR. PENLER  For exanple, on the technol ogy

side is an area of XM. that RosettaNet focused on, and
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there are several other standard setting bodies for
different elenents, if you would, of the XM. world so a
code can be read.

On the operational side, for exanple, we see
many exchanges interested in having conversati ons anong
one anot her of setting simlar standards of the way
they perform the way policies are issued out on the
web, the way conpliance with those policies m ght be
nmonitored or attested to, that then would give the
different participants in the marketplace confidence
that if a certain standard is followed, that that
market is like -- it can put sone |evel of confidence
fromone industry to another.

MS. LEVINE: Janet?

M5. MCDAVID: | wanted to nake sone of the sane
points that Mary was really describing, | think
t echnol ogi cal standards, and it seens to ne we shoul d
be very interested in allow ng these exchanges to talk
to one another, and so that if you are a user of an
exchange, you can use it to access another exchange
wi t hout having to wite different kinds of code and
things that | don't know anything about in order to do
so.

And the sane is true on the operability side.

The nore intercomuni cation you' ve got between these,
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probably the better, as opposed to what are really
product standards that may have nuch nore conpetitive
inplications. |It's in everyone's interest that these
things be able to talk to one another w thout having to
wite.

Even for XM, | understand there are different
kinds of XML that don't necessarily speak to one
anot her.

M5. LEVINE: You're envisioning a kind of
standard that woul d all ow soneone to access one B2B for
one part, another B2B for another part, both of which
go in to the sane product; is that the idea?

M5. MCDAVID: Absolutely, and | think there's a
good deal of that going on

MR. SCHM DT: O you woul d access through one
B2B t o anot her B2B.

M5. MCDAVID:  Right.

M5. LEVINE: Going through it, yet using the
sanme standard. |s that what UDDI and ot her
organi zations like it are seeking to establish as
standards? Mary?

M5. SCHOONMAKER:  You woul d have to go to our
web site and give you a tutorial onit. UDD is kind
of our yellow pages so you can go out and actually

guery, ping to use a subrmarine term ping other people
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and say, Wat | anguage do you speak of XM, what
processes do you speak, okay, let's run this, and we'l|
optimze on it, which is kind of back to Janet's
comment of this B2B all the way fromraw material s
let's talk high technol ogy, sem conductor all the way
to a finished product and think of the information
flow, and its interesting |like the FTC, the information
fl ow going through that in a nanosecond.

That's kind of interesting. That's a perfect
information world where they are actually seeing al
the information on inventory instantly. A custoner
orders something. It goes all the back to the sand in
silicon, if the whole thread worked. It doesn't at the
present time, but if the whole thread works, that's the
holy grail of B2B.

M5. LEVINE: How far do you think we're away
fromthat as a technological matter?

M5. SCHOONMAKER: Quite a ways.

MR WLLIG Wat about a world where various
B2B mar ket pl aces are wonderful ly interoperable and
agree to becone that way, but thereby also create a
danger for thenselves of |osing business, one to the
next, so part of their agreenent to interoperate is to
separate what they're handling?

"1l take the washes, you take the chips, and
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we' |l interoperate on the sane set of codes but w thout
that side agreenent that you stay away from ny washers,
|"mnot going to be willing to interoperate with you.

M5. SCHOONMAKER:  That sounds |ike a
frightening world, but at the sanme time | think you're
enbar ki ng upon what happens when we all have this
i nformati on, what business nodels do we go to, what
val ue do you operate under, do the rules dynamically
change as everybody has all the information at their
fingertips? Do we go off to our corners or do we
create new busi ness nodel s?

MR WLLIG Lawers, are we in trouble with
t hat agreenent ?

M5. MCDAVID: Hopefully sone | awyer m ght
identify that.

M5. LEVINE: What's the answer?

M5. MCDAVID: | would advi se agai nst the
hori zontal market allocation arrangenent. That's
orange junmp suit territory.

MR WLLIG But it's market allocation to
create a new market, then with the interoperability of
this whole fam |y of B2Bs.

M5. MCDAVID: That's a little stretch

MR WLLIG |Is this a grocery story thing? |

think there's a special set of brands of food stocks at
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a bunch of grocery stores, and they had sonme agreenent
to stay out of each other's territory because they were
all handling those overlap brands. Soneone said that
case was dead. Never m nd

M5. LEVINE: Let's junp to the fourth question
in this series. The question now is how many handl es
the standard established by the B2B is going to
accommodate. In the past these hypothetical Xs have
had five handles. Buyers now deci ded they would prefer
six handled Xs. They would last |onger, and so in the
| ong run they're cheaper.

They're frustrated though because they find
that they can't order that six handled X through the
B2B fromthe group's nenbers because the standard does
not accommodate them You can't click on a six handl ed
B2B.

| gather -- instead | gather that had this
happened in the real world, if this scenario arose, you
woul d have to get on the phone and order or sonething
i ke that, fax machi ne, whatever, and order that six
handl ed B2B the old way. You can't do it through the
B2B.

The buyers suspect that the standard setting
group, which back to the basic facts of our variation

is established only by the sellers. That seller group
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is really not interested in establishing a standard for
t he six handl ed B2B -- six handl ed X because in the
long run they don't really want to be selling six
handl ed Xs.

The group, for its part, responds that they are
trying to change the standard, but establishing
st andards and changi ng standards takes tine.

The questions that cone out of this series of
facts is just the conpetitive inpact. Mary, can | ask
you whether this is a fact pattern we mght see in the
real world?

M5. SCHOONMAKER: Yes. | was trying to
stretch -- in the real world five to six handl es woul d
probably hopefully have been accounted for by
taxonom es, so | kind of have to stretch it nore, Do
t hey want a whol e new process.

And standards do take tine to get devel oped.
Most standards take -- when you're working fast in a
standards organi zation, it's six to nine nonths.

That's about as fast as a standard process can go.

So I'Il kind of try to respond fromit that
way, and that could be open, making sure you have a
sense of comunity, making sure you have conti nuous
i nprovenents in your standards is a nust or your

standard -- what happens is it starts to get put on the
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shel f and anot her standard ari ses and gets nerged or
prevail s.

M5. LEVINE: How does that other standard
arise?

M5. SCHOONMAKER: From the sense of community
where the buyers are not getting what they want. And
again that's the sense of communities or the natura
bal ances that happen within the tradi ng conpany.

M5. LEVINE: So you're saying the buyers are
going to insist that the sellers start doing this?

M5. SCHOONMAKER: Typically in the real world
the sense of community takes over, and the standard
grows or another standard ari ses.

MS. LEVINE: Bill?

MR KOVACIC. | would just wonder, Mary, if it
woul dn't be true that if the facts as they' re suggested
here where the buyers are significant participants --
let's imagine it's the nost inportant of the buyers,
woul d expect that that strong expression of distaste
per haps backed up by either a threat to buy one of
these and integrate it into one's own organi zation, to
peel off nenbers of the existing B2B and to support
themin devel oping an alternative would be a strong
notivation to change quickly.

M5. SCHOONMAKER: It would be a very strong
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notivation. In the real world, in many ways, sonething
like this, with all due respect to people who wote the
case, probably hopefully would not have happened
because the sense of community woul d have set the
foundation, and here is sort of the various shoots in
which we will go, but sonetines there's that oops.

Also in the real world -- and again |I'mgetting
nore into technology rather than fair trade practices.
In the real world they typically devel op what kind of
exi sts today, and then they start to see what happens
on XML B2B environnent, quick information, and all of a
sudden they go, Oh, we need to change because it's
starting to change all our back end processes, so we
need to evolve and get nore into a true 21st century
sort of way of doing business.

That's kind of an interesting dynam c that
happens technologically. | don't know how that rel ates
back to fair trade practices, but perhaps naybe we can
hel p battle that in another round.

M5. LEVINE: Chris?

MR. COMPTON:  You know, to ny mnd there are a
couple of different analytical |ooks at this one. |If
you assune for purposes of analysis that this was a
del i berate deci sion and agreenent by the nenbers of

this group to delay the standard as distinct fromit
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taking fromsix to nine nonths and we're doing the best
we can, then you bring in the whole rule of reason
anal ysis that the coll aboration guidelines |ay out.

You start with that first question of whether
this is likely to effect conpetition. Are we going to
have conpetitive harn? And | think you have to think
there is likely to be conpetitive harm here because
you're going to probably delay the introduction of a
better product into the market and hurt consuner
wel f are.

But the big issue we don't know, of course, is
nunber 16. What kind of capability does the | argest
seller in this market have? |If nunber 16 is already
out there or can quickly be out there as the | argest
seller wwth a six handled X, then the conpetitive harm
is certainly mnimzed, but there is still some
conpetitive harm because after all you're not able to
buy it through the B2B. You're only able to buy it
directly from1l6 if he's out there.

So you're losing at the very |east the
transactional and efficiencies that go with purchasing
t hrough the B2B, and that seens to ne to be a
quantifiable effect or harmto conpetition.

Then you have to ask what are the

pro-conpetitive benefits, and those are pretty hard to
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see here. Wiy would there be sonme efficiency or
pro-conpetitive benefit to deliberately deciding not to
pronptly introduce the new six handl ed standard? There
m ght be sonme argunents.

It could be that it would distract the focus of
t he standards group from nore productive activities.

It could be that they've got other standards that are
far nore inportant to get out there, and they can't do
it all at once. There m ght be argunents to be nade
there, but it seens a bit of a stretch under these
facts.

So | think the only other point | would nmake is
i ndependent of the rule of reason anal ysis, you have
the Allied Tube issues. 1In the worse case -- and it's
not necessarily part of this fact pattern, the worse
case you' ve got the sellers abusing the standard
setting process in the way that they have arrived at
this decision to delay the six handl ed standard.

Per haps you' ve got one or two of themthat have
got their own economc interest and they're
sufficiently biased and they have sufficient strength
toreally conpletely override the considerations of
fairness and openness and transparency that Allied Tube
dictates, so that's really a separate question, but

it's neverthel ess an appropriate one here | think.
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M5. LEVINE: Thanks. | think now we shoul d
probably turn to our final question of the day. Rick?

MR. DAGEN. Thank you. The |ast question noves
toward di scussion of the intersection of intellectual
property and standard setting and B2Bs. The Conmi ssion
has been sonmewhat involved in I P and standard setting,
been involved in those previously in the Dell case and
some ot her areas, but now this is kind of expanding the
guestion to see whether the B2B aspect or the econmerce
aspect adds anything to this discussion.

So we're going to suppose the standard setting
group clains intellectual property rights in the
standards. Does that alter the analysis of how the
group's activities are likely to affect conpetition and
if so, how? | think there was sone earlier discussion
| guess about different standards. One could be the
i ndustry standard, the operational standards and the
t echni cal standards.

And why don't | start with Mary, and nmaybe you
can -- if it nmakes a difference as to which one of
t hose standards we're tal king about, and in fact do --
has a B2B group ever clained intellectual property
rights or patent right or copyright in the standard?

M5. SCHOONMAKER: Well, certainly nost -- B2B

bei ng distinguished as a firmor a marketplace and
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standards as a dot org, | haven't -- there are
certainly firns that contribute to the intellectua
property and have copyrights on that intellectual
property, and they open source it to a standards firm

So in the case of nost standard firnms they have
aroyalty free license to use the standard, but it
doesn't allow their uses of that standard to have
rights to the intellectual property of others, so
that's kind of froma technical standpoint how it
wor ks.

| probably couldn't comrent nuch about
operationally or any other fact, but it's typically
royalty free, and contribution fromtechnically other
dot org corporations we have yet to see -- oh, no,
there are a couple cases where it is proprietary
contribution to the standard. It does happen in the
real world.

MR. DAGEN. For those of you who aren't
famliar with the Dell case, Dell was part of a
standard setting group. There was a standard that was
set involving a conmputer technology. Dell certified at
the end of the standard setting as part of the vote
that they did not have any patent rights in the
standard and then turned around and attenpted to

enforce the patent.
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Has that -- | take it we're too early nascent
to see that situation devel op

M5. SCHOONMAKER: At this point | would say
we're too early because -- let's use RosettaNet in a
case in point. It's using UCC s global trading
identification nunber Duns plus four. Those are open
standards, so Yida out of Japan using their
dictionaries, so it's still very much other standards
group using other standards. Taxonomes is typically
where it's cone in, |less the process area, so again the
dictionary sort of level is where it's comng from
speaki ng technically.

So we haven't -- | think it's premature, unless
there's col |l eagues here probably who have ot her
experiences in other industries of what's prevail ed.

MR. DAGEN. Wuld it be possible, |I'mjust
curious theoretically for anybody that knows, for the
B2B organi zati on Covisint or sone other B2B to actually
as part of their activities claimpatent rights or
copyright over sone activity that they' re engaged in,
or would it just be the separate entities, the separate
partici pants that woul d have been claimor could claim
patent rights?

Jeff?

MR. RICKMAN: The whol e area of business net hod
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patents have conme into play in a nunber of instances,
so you could have a Covisint or others cone up wth a
way of doing business, a business nmethod process that
involves the Internet or software or sonething |ike
that that could becone patentable and |icensable, and
it could be an industry standard.

The Amazon.com one-click case conmes to mnd
with a shopping cart. They canme up with the shopping
cart. It's a neat feature. Now a lot of others are
using a simlar, is it a violation of the business
nmet hod, so there are situations where it is comng into
pl ay.

MR. DAGEN. Go ahead, Mary.

M5. SCHOONMAKER: Actually I'mthinking of a
few right now \Wat we have seen in a couple standards
groups is a one-tine technical donation of proprietary
content, so it goes over, and then it gets nerged and
mai nt ai ned by the standards organi zation, so the rights
are transferred over, and then it becones part of the
standards so | have seen that in two instances.

MR. DAGEN. That's done as part of the up front
part of the process.

M5. SCHOONMAKER: Up front or ongoing
i nprovenent, where all of a sudden it cones five to six

handl es, and sonmeone says, How can we do that in |ess
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than six nonths, let's get a technical donation. And a
firm has approached the consortium could purchase the
proprietary standard, again one tine transfer of
know edge, and then it becones part of the consortium
likely. That | have seen.

MR. DAGEN: \What do you think the inplications
would be if, in fact, sonebody in the standards setting
group encouraged adoption of a standard that said,
Here's the way we shoul d do the six handl e technol ogy
and then did not disclose that they had patent rights
and subsequentl|ly asserted thenf?

M5. SCHOONMAKER: |'mwaiting for the other
cards to come up

M5. LEVINE: That is a good question for our
| awyers. David, did you have any thoughts on that?

MR. EVANS: The submarining issue? Dell is a
Section 5 case, correct?

MR. DAGEN. Correct, everything we do is
Section 5.

M5. LEVINE: You have to use your m crophone.

MR. EVANS: Well, obviously I think that's a

problem | don't think as a practical matter --
MR. DAGEN. You're still not com ng through.
MR. EVANS: Well, I'"'mnot really saying nmuch

Qoviously | think that's a problem Froma private
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plaintiff's side, probably won't have that many options
unless it's CSU v. Xerox, which under sort of the
Al exandrian federal circuit rules are now basically
sham Wal ker Process, or tying.

The really interesting question | think is the
effect on the market, what is the market and how does
this particular patent affect the market. |If you | ook
at -- we'll take one-click for exanple and Amazon suing
Bar nes & Nobl e.

They can't have this -- well, assumi ng that the
patent is valid, Barnes & Noble.comcouldn't use the
shopping cart feature. Well, how does that affect them
conpetitively? Does that nmean that they can no | onger
sell books online? 1Is that the only way they can sel
books?

Can you have a two-step shopping cart where
instead of clicking a button once, you click a button,
two buttons and then it's automatically sent to you?

That may not violate the patent. It may add an
extra step to the whole process, but are you really
harmed conpetitively for it? That | think is the nore
interesting and difficult question in these cases.

MR. DAGEN. Bobby?

MR, WLLIG The imge that keeps going through

ny mnd is instead of the shopping cart here in the B2B
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world, it's the shopping trailer truck. That's all.

M5. MCDAVI D:  Denonstrating the truth of what
O'son said as he opened.

MR WLLIG He gives ne all those conplinents,
then he votes against all ny cases. | just don't get
it.

| f we think about the product standard again
i nstead of the process standard, it seens to ne that
there is something to I P protection of the product
standard because if we're worried about their integrity
or about people either using that sane B2B or using
ot her channel s, weakening the integrity of the standard
by pretending to be adhering to it but actually not,
intell ectual property behind the standard could help
the standard be an effective tool for punping up
conpetition through the B2B that has the intellectua
property protection on the standard.

It helps to make the standard real, helps to
make it nore enforceable if there is no actual property
behind it, it seems to ne.

The danger is that soneone is going to use sone
sort of restrictive licensing to that IP to first push
t he standard on the market and then create sone sort of
a nonopoly, some sort of exclusivity to the site by

using the intellectual property that way whether it
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fits that three part test or not.

"1l let the court do that in a few years,
won't opine on that, but it seens to ne as long as the
IPis licensed openly and freely and yet still enforced
for its integrity, we have a pro-conpetitive strategy
that | would |ike to endorse.

M5. LEVINE: How, as a practical matter, do you
think we can tell the difference between those two
types of use of the intellectual property rights?

MR WLLIG M. Wil ker thought he had a way.
It's a tough case, sure.

M5. LEVINE: Any other closing thoughts on
intellectual property rights and standards?

MR. COMPTON. Well, just apropos of David's
comments, even in the B2B context there isn't
denonstrabl e conpetitive harmwith the Dell type of
submarining, we can take sone confort in know ng that
at least there's a well established body of |aw about
equi tabl e estoppel and inplied |licenses and what not,
whi ch therefore should not interfere with the ability
of the B2B to continue forward if it's got that
probl em assum ng that the participant has the gall to
bring an patent infringenment case in the first place.

M5. LEVINE: Any closing thoughts for our panel

today on the standard setting, on intellectual property
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or on anything el se we've tal ked about so far? Who
wants the | ast word?

MR WLLIG It doesn't have to be the |ast
word. This has been bothering ne all day because |
think it's actually very inportant. One of the main
things that the enforcenent conmunity gets into is
wor ryi ng about the information exchange, and | think at
the very core of those issues is the question of the
tinmeliness of the information, what is conpetitively
sensitive informati on and what is not.

And ny friends who have been involved in the
counseling and the interactions with the Comm ssion on
t hese i ssues have said that the devil is in those
details, one of the nastiest areas, and | wanted to
just opine that in our earlier discussion about what is
the timng of stale enough information to nmake it
non-sensitive conpetitively and the court opining in
t he baby food case seens to ne that the economc
standard is not four weeks or two weeks or a year, but
rather it's a duration of tine which has to be rel ated
to the ordinary frequency of commerce in the rel evant
mar ket where the concern actually resides.

So, for exanple, if we're tal king about
aut onobi |l e B2B, and car conpanies are acquiring auto

qual ity glass, and suppose the ordinary big deals there
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get made no nore frequently than once a nonth, which is
pl ausi bl e I suppose, then it seens to ne information
that's one nonth old is really quite fresh. That's not
stale information at all.

On the other hand, if we're tal king about a
commodity that's traded every year, and |'msure that's
what you had in mnd, then one nonth is really quite
stal e and probably the conpetitive sensitivity is gone
fromthat sort of information

The test is not some duration of tinme. |It's
related to the character of the institutions in that
mar ket pl ace.

M5. LEVINE: That's actually a nice note to
cl ose on because it's really inportant overarching
concerns that touched on so many questions we have.
Excuse ne, Bill?

MR. KOVACIC. One of the useful insights that
canme out of the Conm ssion's study of petrol eum nergers
j ust about 20 years ago was an assessnent of the effect
of the rule in Container Corporation on conpetition at
the retail level, and one of the things that | think
t he Conmm ssion discovered was that at first, as Bobby
was saying, to answer the question requires sone
speci fic assessnent of exactly what the nature of

conpetition is in each industry segment.
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But the Comm ssion's nerger study based on
docunents obtained in the Exxon case showed to a
striking extent how the rule of Container which even
limted exchanges of information involving relatively
recent transactions in the recent past, it
underscored the extent to which exchanges
i nvol ving past transactions could play a useful
role in coordinating cartel behavior on feature
transacti ons.

And it was sinply a very useful way of
docunenting in an industry context in which the
Conmi ssi on had done a | ot of work about how certain
types of information exchanges, even those a bit ol der,
could serve as a mechanismfor coordinating feature
behavi or.

M5. LEVINE: Thank you. That puts a nice gl oss
on these comments as well, and it really does bring us
back to a lot of the points that have perneated the
whol e di scussi on today.

So | wanted to thank you all. You' ve been
excel l ent panelists on a long and difficult
afternoon of questions. | really greatly appreciate
it.

| want to thank you the audi ence too and rem nd

you that we'll be adjourning and begi nning tonorrow at
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ten o' clock for a session on online distribution and
mar ket i ng.

Thank you again, panelists.

(Time noted: 5:02 p.m)
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