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PROCEEDI NGS

MS. COLEMAN: Good afternoon. We're here for the
final of the Second Request and Merger Investigation Best
Practi ces Workshops and this one is involving data issues:
accounting and financial econom c data.

" m Mary Col eman, and |'m the Deputy Director of
Bur eau of Econom cs.

Wth ne is Elizabeth Schneirov who is Speci al
Assistant to the Director, Bureau of Econom cs, Gabe Dagen,
who is Acting Assistant Director for Accounting and Financi al
Anal ysi s, Bureau of Econom cs, and M ke Cowie, who is
Assi stant Director, Bureau of Conpetition.

The purpose of these workshops is to try to get
f eedback fromthe outside bar and consulting firns and
practitioners on issues of the merger investigation process
and how we can inprove that process.

And our role here is to listen and answer
guestions there are, to give any feedback to points raised by
i ndi vi dual s.

We have spoken to sone people who were interested
in speaking at this workshop, and I'll introduce them and | et
t hem gi ve their discussion.

This is being transcribed. And we don't have a
nm crophone up front just to try to make this a little nore
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5
informal, so we just ask that as people speak, that you
identify yourself and who you work with and speak up so that
the court reporter can hear what you' re saying.

OCkay, I'"mjust going to start by introducing
folks. 1'll start out with M ke Denger. He is at G bson,
Dunn and Crutcher and he's worked in the antitrust field for
many years, has done work on nerger investigations over that
time franme and he has prepared a proposed short Power Poi nt
presentation which, | think, is out in the -- as you walk in
in the hall way.

MR. DENGER: Do you want nme to cone up there or --

MS. COLEMAN: No; you can just speak from your
seat .

MR. DENGER: | always find it hard to speak with
my back to the audience.

MS5. COLEMAN: You are welconme to -- whatever makes
you confortable.

MR. DENGER: | haven't tried that.

| always feel nervous when they ask a | awer to
cone and tal k about financial data and syndi cated data and
cost data. | guess | probably don't do too well as a | awer,
if they have ne here on the data issues.

And what | want to talk about a little bit is what
| think is the advantages in cooperation and data-sharing
with the antitrust enforcenent agencies during the merger
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revi ew process.

And | think fromthe standpoint of a party to a
prospective nerger, there are sonme advantages to working
closely with the agency in this area.

First of all, I think you can get a common frane
of reference if you understand the data that they want and
need and the format that they're | ooking at.

| think it helps both the respondent understand
t he focus and concerns of financial analysts and econom sts
and the staff at the agency and it helps for a nore
constructive di al ogue where you do not have two trains
passing in the night, so to speak, on data issues.

It also allows the FTC, if they have the sane data
that you're working from to replicate the type of work that
your economnmi sts or financial analysts may do, and | think
that is always helpful in establishing the credibility of
counsel .

| think if you work with the agency, you will also
reduce the cost of conpliance oftentinmes limting the
producti on of duplicative or unnecessary information.

For example, in a retail merger, if one party has
| Rl data and one has Nielsen data, if you can work together
and sort of agree, get everybody that's concerned with we'l|l
either use Nielsen or IR, you' re establishing a commpn
framewor k from which you can have the dial ogue.
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7
| also think it reduces the nerger review tine.

It takes away a lot of tinme when it is focused on conpliance

i ssues and things that are not really the substantive issues

and focuses of the staff.

And | think ultimtely what a party's counsel and
probably his econom st and financial analyst have to offer
inparts their credibility and if you cut out the M ckey Mouse
work and try to get to a conmon set of data that you can both
work from | think that hel ps.

For exanmple, let me focus first on producing
syndi cated data. | would advocate providing early sanples of
data in the formused internally by the conpany, expl aining
what you can provide and what you can't provide, provide them
sone sanples explaining the limtations.

It oftentines results in the narrowing by the FTC
staff of the information that they seek.

You know, | can probably say |I've never nmet an
econom st or a financial analyst who didn't have data that he
woul dn't |ike or she wouldn't like if they had their choice,
but I think that the staff will be realistic if you can
expl ain what they're going to waste their time on, as well as
you wasting your tinme on in trying to find a meani ngful data
set.

We had a case in a recent nerger where we were
allowed to directly communicate with the FTC anal yst and
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8
econom st to try to resolve the data probl enms soneti nes
wi t hout FTC | awyers on the phone, and that canme as a result
of, I think, the trust and credibility that both sides
devel oped in each other.

| think if you work together, you can prioritize
data requests. | would advise providing it on a rolling
basi s.

Sonetinmes if you give it on a rolling basis, give
the early years first, or the nobst current year's first,
oftentinmes | think the FTC staff will say that's all they
need. They don't really need you to go back and to upload a
| ot of information that you otherw se would have to do.

Simlarly, in terms of financial data, we would --
| think have found it very useful to provide exenplars right
early on, oftentimes in the first nmeeting that you have with
the staff of your sal es data, how your cost data is
formatted, how your data is organized, if you have custoner
& L's that sort of thing, what their limtations are.

And agai n, when you | ook at what data is
reasonably avail abl e and obtainable, | think oftentinmes you
can narrow it to what is neaningful to everybody concerned.

And also, it's not a one-way street. | think by
respondents | earning what data the FTC is really focusing on
and wants, you understand how they are approaching their
anal ysi s.
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9

So again, provide an early sanple, sequence your
producti on, arrange neetings between people who are
know edgeable in the conpany with the FTC staff that's
actually seeking the data, the econom sts and the financi al
anal ysts, and by having people who actually know what they're
tal ki ng about explain it, rather than always putting a | awer
in as an internediary, | think we found that nakes it a | ot
easi er for everybody el se concerned and oftentines it |eads
to a narrowing of the search requests by the FTC staff.

When you' ve agreed on what you're going to produce
in some form we often provide sanple reports to nmake sure
t hat everybody is agreed and understood on what each ot her
wants before you go to all of the expense of running it for
all of the years or all of the markets or all of the products
i n question.

And again, oftentinmes that early cooperation can
elimnate costs and elim nate burdens on the conpany, as
wel | .

| guess our philosophy is sort of this: The facts
are the facts. And it's easy to have a di al ogue when peopl e
are all speaking about the sane kinds of data and the sane
facts.

It's inmportant to have trust and credibility and I
think that that can best be obtained by -- frankly on the
substance, but not on all of these procedural issues.
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And don't always view the FTC staff as the eneny
who is out to get you, which |awers sonetines have a
tendency to do.

The FTC enpl oyees just have a job and we expect
themto do it thoroughly. You also, |I think if you cooperate
with them can avoid a |lot of waste, unnecessary duplication,
| ooking at data that is really not going to advance the
anal ysis on either side.

So | guess that's what | would say. And | guess
our philosophy in all of this has sort of been |like the
phi | osophy we have in litigation.

And | will say I've tried a fair nunber of
prelimnary injunction nerger cases over the years, but when
you try to be hard-nosed and fight over every point, all you

do is waste your client's noney and annoy the agency.

As every firefighter knows, blaring the siren can
be fun, but the point of the job is to douse the flames. In
this case, the point of the job is to try to get the nerger
t hrough in an econonically viable form And we can
fight over the substance all we want, but | think it really
pays to try to work with the agency to get the data and the
basic facts set out so then you can have a substantive
di al ogue. Thank you.
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11
M5. COLEMAN: Thank you, M ke. Next up is Meg

Geurin-Calvert. She's currently at Econom sts, |ncorporated.

She al so worked at the antitrust division for a
nunber of years and she is going to talk about issues related
to transactional -1evel data. Meg, if you could conme up
pl ease.

MS. GEURI N- CALVERT: Thanks, Mary. | appreciate
t he opportunity to be here. And let ne follow Mke's | ead
and just cover sone brief topics so there's |ots of
opportunity for discussion.

The perspective | bring is, as Mary nentioned, |
was at the antitrust division as an assistant chief and had
been a total of ten years at the antitrust division and at
t he Federal Reserve Board with sonme tine in between in the
private sector as a consultant.

And | think what | have | earned best about the
particul ar topic we're addressing today, which is data and
bot h financial and accounting and transactional in assessing
nmergers, was when | went back to the division as an assi stant
chief working on nmy first second request where | understood
better, having worked on a very | arge nunber of second
requests on the receiving side, just what all the costs were
that were associated with conpliance and what all the effort
was that it took to get the data together, but at the same
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12
ti me understandi ng the kinds of data that were available in
firms somewhat better than | had when | had been in the
division the first tine.

So | had nore of a sense of what was out there,
but at the same tinme cane to a little bit nore of a
perspective of that don't ask for what you can't use.

And so | guess | have six words to present to think on
the topic of transactional data: testable hypotheses,
critical loss and don't assune.

And what | would like to put the perspective in is
| think that there's a common goal between the private
parties and the governnment agencies that are reviewing a
gi ven nerger.

The commmon goal is essentially to have a review
process that hopefully ends in a significant review of the
appropriate issues and fromthe party's perspective, a
resol ution of those issues and the nmergers proceeding or from
t he governnent's perspective, to the extent there is a
significant anti-conpetitive concern, having a strong
litigation base built up such that you can go to court and
denonstrate persuasively to a court that the merger actually
does present a probl em

To get there, | think it's the same process. You
need full integration fromthe beginning and up to the
deci si on- maki ng point of the data with the analysis, you need
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13
consi stency of the data analysis and the data work with the
docunmentary review, the depositions, and so on, and you
obvi ously need tinme limts.

And | think in any industry, essentially what that
means is you need clear theories to be spelled out on both
sides as early on very specifically as to what are the
concerns, the product, geographic entry and conpetitive
ef fects.

| think everyone knows the nmerger guidelines and
what needs to be laid out in-house very clearly in the
governnment and the agency, particularly by the econom sts and
| awyers working together as what is our theory of the case,
what are the two or three things on which this particul ar
case turns.

That | eads themto the next thing, again in-house,
which is what are the testabl e hypotheses.

And that is why | agree with M ke conpl etely that
that's where the dial ogue starts between the FTC staff and
the outside parties as to, "Here are our hypotheses. Here
are how we would like to test them Here's the information

we're |looking for," and then | think you can focus lastly on
what are the results of the anal yses.

You may differ on theories and have a di al ogue;
you may differ on the tests and have a dial ogue; you may

differ on the reliability or the meaning of the results and
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14
you can have a di al ogue.

And let me briefly talk about three types of areas
in which it plays out in different ways. There are three
ki nds of transactional data that | think occur -- a context
in which they occur.

The first is what | would call industry-w de,
where both parties, private parties and the FTC or the
gover nnment agency have access to industry-w de dat abases.
This occurs largely in healthcare, in airlines, in banking,
in electricity. Essentially anything that was or is
regul ated has sonme pretty good dat a.

Everybody has transactional -1 evel data down to the
zZip code and the DRG, or whatever, with which to work.

And as a result, you can focus. The outside
econom sts can start nuch earlier, can do a full-scale
anal ysis. They'll know what the issues are, and the dial ogue
can proceed nmuch nore quickly to very specific kinds of
anal yses and di scussi ons.

And so | think that is a case where everyone, nore
or less, has a level playing field, but where it's very, very
critical that when the agency staff have particul ar concerns
about a narrow product nmarket or are particularly concerned
about the standard by which one defines the geographic
mar ket, inclusion or exclusion of certain kinds of zip codes,
that they articulate it so it can be discussed and tested.
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The second area M ke dealt with in terns of
standard data, so | won't go into nore other than to say that
there | think the issue is much nore so, not the availability
of the data, but the nethodol ogies that are applied or what
the testabl e hypotheses are and the debate over the nature of
the results. But | agree with M ke conpletely that having
producti ve di al ogues hel ps that.

| think the hard world is the third one which is,
unfortunately, nost of the transactions. It is the one of a
kind deals; it's alnmost every manufacturing industry merger.

When you think about it, the private parties have
extraordi nary access to their own data. They have a good and
detail ed set of every transaction, nost |ikely, that they
ever did, although it's surprising to sone extent in the
conputerized world how little data certain conpani es have
el ectronically and how nuch they have in hard copy, but where
t he agenci es have the advantage of having third party
di scovery and third party data sets.

And | think I'd give just some basic pointers to
talk about. | think that this is an area particularly where
t he advanced work that the consulting econom sts or the
consulting legal teamcan do is to sit down and work with
their clients and identify what are the likely dispositive
i ssues, what are the testable hypotheses, what are the key
issues, is it private or is it geographic market, to set up
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eval uation of critical loss as to how many consumers woul d
have to | eave to discipline pricing and then to work very
well with the people inside of the conpany to identify what
kind of data is available, who is know edgeabl e about it and
to get as far up the |l earning curve as possi bl e about the
dat a.

| think that will help themultinmtely when the
staff at an agency wants data, that there is better
comruni cation in ternms of what is avail able.

| do think what is useful, though, having been an
assi stant chief and worked on a very |arge nunber of mergers,
the approach | found |I took after a couple circunstances of
unfortunately having asked for data and received it and then
found that we did not even have time to process it before the
deci sion had to be reached, before a recommendation had to go
out is |I found what worked -- and this works on the outside,
too -- is to sit everyone down before the second request goes
out and ask two questions.

One is what are our testable hypotheses; what is
the key issue in this case. And if we had unlinted data,
unlimted conputer resources, unlimted time, what would you
want to get to test those hypot heses;

And then to pose the second question, which is
t hen, we have a budget and a tine constraint. Wat is the
m ni mum sufficient data that you need to address that.
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What | found consistently is that when everyone
focused together, oftentines it was the case that people
could ook at just the top 50 custoners, what they had done,
who they had bought from whether they had switched it or
not .

In a very | arge nunber of cases, one did not need
huge transacti onal databases of every single transaction that
anybody had ever done in the industry.

The other thing | found is that it served also to
nmeld the staff econom sts and the staff nmanagers better with
the | egal team

Oftentines there is a tendency in very conplicated
i ndustries where there is huge transactional data for the
econom sts to be doing a | ot of enpirical analysis that is
running on a separate track fromthe data and the docunentary
-- the docunentary and the evidentiary kinds of evidence.

And | think if you focused earlier on testable
hypot heses and m ni mum sufficient data, answers woul d be
avai l abl e.

The last thing | say is one advantage that private
consulting firms have that the governnment typically does not
have is a |l ot of research assistants who are very skilled at
mani pul ati ng huge anounts of data.

And so to the extent, early on the FTC had to
identify testabl e hypotheses data and asked that it be done,
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to the extent it is doable, because nore likely a |ot of
processi ng could get done with results being given.

In conclusion, | would just agree conpletely with
M ke. | think the process works best if there is a clear
di al ogue, and that's ny |ast set of words of don't assune.

| think there is a sense, because there is a very
good respect on both sides of the table for people, that
out side econonmi sts will understand or divine what the theory
of concern is.

| think the nore that the staff early on can say
here specifically is -- you know, we are worried about -- if
| could fill in the blank -- price discrimnation of this
sort, geographic market of this scope, customer concerns of
this type, the nore it is that the outside econom sts can do
their best effort to put information forward.

If they are not able to address the concerns, |
think that gives you a better sense of having a strong case
for litigation.

Then you'll know what it is that you would be up
against in that litigation were it to occur or, nore
fortunately, could hopefully resolve the concerns.

MS. COLEMAN: Thank you, Mary. Next up, | would
like to introduce Richard Higgins who is with LECG

He's going to tal k about standard data -- and it's been

di scussed to sonme extent already, but he's going to discuss
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in nmore detail the issues that arise not only in the
coll ection of standard data, but how it is used throughout
t he merger review process.

MR. HHGG NS: Well, actually, I was watching you
very closely, because that's the first | heard of what | was
to do. | thought | was just going to wait and comrent on
John.

MR. WOODBURY: Oh, really.

MR. HHGG NS: So far | don't have anything to say
about what was said before, except that | disagree with M.
Denger about agreeing on IRl versus Nielsen. 1| |like the idea
of di sagreenent.

And | nmean, there are a lot of parties to nergers
and | just can't inmagine getting themall in the sane room
and telling them what data set they should be using.

And there are only two conpani es thanks to you al
-- that is to say, there would have been one had it not been
for you all.

And | wanted to also ask a question. Panel data
is sonmething that the Nielsen people and the IRl people have
and |'ve never gotten to use it. And | just wondered if you
all ever asked for those data.

|"ve not seen the second request, which was asked
for, and I have found that the IRl and the Ni el sen people are
becoming a | ot nore jeal ous of what they owand, in fact,
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the |l ast couple of times I had to work with data, | had to
sign sonething. It really wasn't onerous, but it took a | ong
time, but the agreenent worked out.

MR. CONE: Richard, what is panel data?

MR. HHGG NS: Well, Neilsen, for exanple, has
surveyed or has a sanple 40,000 households and it gives them
alittle machine that they can scan their own products. So
have their own scanner at hone.

They are asked -- and | guess they're paid
sonething -- they are asked to scan all of their purchases.
And the value of it is it's a different type of data; it's
not just the time series stuff that we all have worked with.

We usually have, you know, |ots of tine and
especially if it's weekly data, and not -- well, | guess 54
cities or whatever is enough, but this is -- | think these
data mainly address some questions that haven't been
addressed and, in particular, they -- | think that they
account for couponi ng.

You know, a typical problemof ours is we've got a
nmerger involving products that are couponed a | ot and the
ki nd of data that we normally get doesn't have any couponi ng
and -- in the case of ready-to-eat cereals, would be a |arge
part of the price.

So it would be interesting to see what one coul d
do with the panel data. It would be a big problem but there
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are a |l ot of good econom sts, so I'"msure they could work
sonet hi ng out .

MR. DENGER: WMary, could | ask one thing?

MS. COLEMAN:  Sure.

MR. DENGER: On panel data, | know it's been
request ed because | believe we've provided it.

MR. HHGG NS: ©Ch, you did. Onh, okay.

MR. DENGER: In fact, we've even provided it in
t he case Richard was involved in.

But panel data can be useful because they'l]|
measur e what consuner purchases are in a particular point of
time, say a six-nmonth period, and what happens, say, a year
| ater and you can track brand-switching and el asticities and
| ook at the changes in price and | ook at not only couponi ng,
but ot her things, and see how particul ar consunmers react to
changes in price or other devel opnments with regard to the
br and.

It can tell you how they nove from one type of
outlets to other types of outlets. It can tell you, for
exanpl e, the degree in which brands are particularly close
conpetitors of other type -- of other specific brands.

So | think it's a very robust type of database in
a lot of industries.

MR. WOODBURY: Can | disagree?

MR. DENGER: Sure.
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MR. WOODBURY: It's not -- | agree that there are
sonme utilities with that kind of panel data, you know, the
switching analysis that Nielsen and IRl can provide -- and
" mguessing. | don't want to put words in Richard's nouth -
- but I nean, it would be great if you could have access to
t he underlying individual data that's contai ned, because then
you could do -- there are sone problens, but you could do,
you know, consuner |evel demand analysis directly using
i ndi vidual s, rather than cities, as observations.

And as Richard says, the problemw th getting
access to the data, as far as | can tell, is -- the hurdles
are unsurnmount abl e because they will never give it out.

We t hought occasionally about talking to IRl and
Ni el sen about providing a demand anal ysis, of course, at our
specifications, but we never see the data. But we get them

to do it for us. So | mean, we've never gotten that far, but

MR. HHGG NS: Yes. | think they've becone quite
conpetitive providing their own anal yses and that's one
treasure they have that they're holding close and then
request a particular study to be done.

MR. WOODBURY: One thing to be leery of, which |
di scovered recently, is that if you | ook at the swi tching
data, you can actually derive nmarket shares based upon the
data that Nielsen and IRl give you.
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And if you conpare those data to the national IR
and Nielsen data, you will find that there's usually a
substantial difference. It turns out those panels are not
representative, so you have to be really careful about how
you use those data, even in switching studies.

MR. DENGER: And there's also issues as to sanple size and
all of that sort of thing in switching data. But | think
that the data can give you sonme insights.

And | agree with, Richard. |[If you' re talking
about the underlying IRI/Nielsen data, it wasn't provided.
But there are lots of switching studies, and so forth, based
on that data that can be very useful, | think, at least in
giving certain insights that you m ght not otherw se draw.

MS. COLEMAN: In those cases, have you had
docunents of Nielsen and IRl to understand what it is that
they did to do the switching studies and information or did
you get the data -- even if it was aggregated, the data in
enough detail yourself to understand what was done?

MR. HHGG NS: | have had conversations with
busi ness peopl e, nmarketing people, but | don't think | ever
under st ood what was done.

MR. WOODBURY: | nean, we've had direct
conversations. | nean, |'ve had direct conversations with
| Rl and Ni el sen about some of the switching studies so | can
under stand, particularly when | discovered that | was getting
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mar ket shares that | ooked a |lot different from national
shares, what | thought was going on and how the sanple was
coll ected, and all of that.

Yeah, but | think -- you know, they're certainly
happy to talk to you about it, about how those sanples are
construct ed.

MS5. COLEMAN: | think that those -- | do think
those types of data, it's interesting, can be useful to get
at issues, but it encourages helping us to -- you know, as we
get that data, hel ping us to understand what the coll ected
data is and howit's collected and how these studies were
done.

MR. DENGER: But all data has, you know,
[imtations --

MS. COLEMAN: Right.

MR. DENGER: -- and we all have to be aware of
t hem and have to understand to effectively use the data.

MR. HHGG NS: Well, | just -- actually, |I'm going
to sit down and |let John talk about. | know he has a | ot
nore to say than | do.

MR. WOODBURY: No, no, no, no. |'msorry. |
shoul dn't have --

MR. HHGGA NS: No, no, no. | know you prepared
sonet hi ng.

But before | do, a question | want to ask about
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standard data is are you ever going to ask for it anynore?

MS. COLEMAN:  Yes.

MR. CONE: | have one question. Wy do you
di sagree with Denger that you have to see if the parties wl
use the sane --

MR HGAENS: OCh, |I just think if I were working
for a party that was opposing the merger, however incredible
that may be, that you wouldn't -- they should be able to use
what their client has.

MR. CONE: But you agree that the parties to the
merger and the FTC --

MR. HI GG NS: Yeah, but that nmeans you have to do
it both ways because God knows what the third party wll
show

And the data are different. John will probably
tal k about the geographic areas are different, N elsen and
| RI, and how they do it. | don't really know, but we do get
different results fromtine to time using the two.
prefer to try to coment on whatever he says.

MS. COLEMAN: Okay. Well, with that, | guess
we'll nmove to John who is with CRA. He is going tal k about
cust omer dat a.

MR. WOODBURY: Well, actually, | thought | was
t al ki ng about the vul nerabl e consuners.

MS. COLEMAN:. Right, right.
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MR. WOODBURY: And how woul d you use the second
request data to better identify vul nerable consunmers. And |
actually found nyself sort of confused for a while, but |
think I worked ny way out of the confusion.

What | am going to do is address -- try to address
t hree points.

First of all, what do we mean by vul nerabl e
consunmers and what m ght we mean by vul nerabl e consuners;
second, how does -- the second request process, how can that
be honed to better identify who those vul nerabl e consuners
are; and third, and frankly and nost inportantly, fromthe
policy stand point -- and I know it's not exactly a part of
this -- but what the heck do you do with the vul nerable
consunmers when you find them

In terms of definition | sort of think there are
three categories of vul nerable consuners.

One is an elasticity vulnerability, a second is
an over-aggregation of vulnerability, and the third is, as we
al ready nentioned, the unnentioned vul nerabilities.

El asticity vulnerability, | think, is the one that
econom sts naturally think of when they think about
vul nerabl e consunmers. These are -- think of an
undi fferentiated product, you know, |ike you have a product
where there are two groups of consumers. One of them has the
| ower elasticity and then the other group. And then the | ower
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el asticity consuners are potentially exploitable if a
hypot heti cal nonopolists can discrimnate between those two.

He can discrim nate between those two with two
conditions. One is the nonopolists can easily identify which
consuners are which and, second, the nonopolists can prevent
-- hypot heti cal nonopolist can prevent an arbitrage between
t he two.

So you find yourself in a relatively
undi fferentiated i ndustry where there are sone groups that
have a relatively |low elasticity with product. The first
thing to do is just basically apply the SSNIP test, the
st andard, you know, market definition test to the | ower
elasticity group and ask whether they constitute the sanme --
if they constitute their own antitrust nmarket, so you conduct
a nerger analysis on that basis. The ot her two
possibilities are -- well, | call them over-aggregation
vul nerabilities, but they actually just may be market
definition m stakes.

In the undifferentiated product context, you m ght
find that, gee, you know, in |looking at a particular input
sone materials, you know, some chenical conmpound, you know
we m ght conclude that the demand -- the antitrust markets
all supply us with that conmpound and all of the custonmers of
t hat conmpound are in the sanme antitrust market, but it may
turn out that for reasons that nmay have to do with differing
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technol ogi es, there is sone subset of custonmers that, in
fact, can't use all of the material available, that their
range of choice is much nore limted in that case, we've
identified another potentially vul nerable consumer group.

Simlarly, if you're tal ki ng about geographic
mar kets, you m ght think that for some products that nost
consuners are able to, say, input purchases or able to
purchase from anywhere in the United States because transfer
costs are relatively low, but in fact, there nay be sone
subset of purchasers for whom transport costs are pretty
severe and, again, their of alternatives are pretty |imted.

And again, | call those over-aggregation m stakes,
but you know, they expose another set of vulnerability.

And the differentiated product contents of the
over - aggregati on could arise because of our effort to try to
make the analysis trackable. And if you think about sone
retail products, such as, you know, candy or cereals or
shanpoo, the number of SKUs, you know, at the narket |evel
can literally be in the hundreds, if not thousands, because
they conme in different flavors, they |look different, they
snell different, there are different package sizes.

So in an effort to make the anal ysis trackabl e,
you start aggregating up as sone sort of nega-brand that
enconpasses the whol e sl ew of different package sizes and

different types of products.
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In the process of doing that, we may have hi dden
sonme consuners that were exposed because those consuners have
a relatively low elasticity for some of those products
conpared to the average elasticity for that group as a whol e.

Anot her kind of vulnerability that could result
again, and I'mthinking nore in the consuner goods narket,
suppose that -- suppose, in fact, that there are differences
in elasticities with distribution channels. By aggregating
all of the distribution channels will have hidden that
potentially vul nerabl e consuner.

Finally, there are these vulnerabilities that we
don't tal k about very much. Suppose the agency decides that,
gee, we're going to let this deal go through because there's
virtually no chance that a price increase will result and,
nonet hel ess, maybe some consuners are going to be harnmed.

If we're tal king about a nerger between retail
stores, there are sonme consunmers who are going to discover
t hat post-nerger, their favorite retail store is closed and
t hey have to further or go to a |l ess preferred retail store
to purchase whatever it is they want to purchase.

They may -- again, post-nerger there may be sone
brands that are withdrawn fromthe marketplace and sone
consunmers again will have to go to their second preference.

And in many cases, we don't tal k about who those
consunmers are or the fact they're out there, and I"mgoing to
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come back to this in a second.

Now, the anti-climtic part of this topic, since I
i gnored those |ast vulnerability concerns, the
unmenti onables, it seens to ne that the second request as it
is now structured is actually a pretty good vehicle for
identifying vul nerable consunmers because it solicits the kind
of information that at least lets you initially get a hold of
an estimate of who those consuners ni ght be.

You know, in the three pieces of information,
think that's solicited by the second request for docunents,
they're data that could be used for econonetric anal yses and
they're surveys. Let nme deal with this briefly one by one.

In the case of docunments, this is, you know, the
usual suspects, there are planning docunents, there's
strategi ¢ docunents, they're marketing docunments. They're
docunments that may enable the agency, as well as the parties
working for -- the merger parties to identify, you know,
efforts by the firmto segnment the nmarket into different
groups. And they nmay highlight, you know, different
alternatives available to different consuners.

They may actually tal k about price differences
across what seens to be essentially the sanme product, but
across different consunmer groups.

And it may be that there's enough information in
the informati on provided to determ ne whether or not the
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price cost margin differs across those consuner groups.

For undifferentiated goods, we would be | ooking
for things in the docunents that either tal k about the
ability to arbitrage between, you know, |ow elasticity groups
and high elasticity groups or frustration at the inability of
resale fromthe guys that get it at a low price to the guys
that are going to be victim zed by higher prices.

In terms of data -- and the data, again, can cone
in a variety of flavors. One is the standard data that we
tal ked about which allows for direct estimation of own price
elasticity, but it also enables us to look if we're
concerned about an aggregation, that we've aggregated the
brands too broadly, then you can use econonetrics to test
t hat proposition.

Again, |I'm putting aside the ongoi ng concerns
about how to interpret results fromthe scanner analysis.

There's sonme groups of services that aren't
scanned. You know, there are other databases wi th market
data, you know, things like the airline data, and tel ephone
i ndustry. There are sanple billings all of which go by --
you to try to identify the extent to which you have
potentially vul nerable consuners.

The one thing that isn't covered typically in the
second request, but | think would be useful in identifying
potentially vul nerabl e consuners are natural experinents.
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In virtually every industry there are
unantici pated events that will affect pricing. These can be,
you know, the sudden exit of a player, a firm It could be
the disruption of a distribution pattern or a tenporary plant
shutdown, all of which can generate price increases.

And those allow you to determ ne, you know, are
there any difference in price effects felt by different
consumer groups; again, a signal that there may be nore,
rat her than | ess, vul nerabl e consuner groups.

Third, and | think this is really the large thing
to differentiate product surveys, surveys of the conpanies,
the nmerging parties thenselves inplenent to try to understand
di fferences between consuner segments and whet her or not, in
fact, there are strategies for separating those segnents in
pricing differently between them

Al'l of that, of course, should be foll owed by
post-second request interviews of, you know, the rival
sellers, of custonmers, as well as the nmerging parties wal ki ng
them t hrough concrete sales efforts to determ ne, you know,
exactly what kind of considerations play into this.

Now, once you've identified, of course, the
vul nerabl e consunmer, that is at the end of the analysis, so
you have to ask the question, "Gee, if they pass the SSN P
test, are there other alternatives that can prevent the
prices fromincreasing."
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For exanple, there could be buyer strategies that

could counter any attenpts to engage in price discrimnation

But there is still sonething inportant, | think,
finance and policy questions, and | don't have any answers,
about how we wei ght some of these differences.

Let me give you the clearest exanple. | nean,
suppose that there is a nerger between an upstreamfirm that
decides to acquire one of its custoners and it's that
custonmer that has been in an undifferentiated market, has
been playing the role of arbitrager between the high
elasticity groups and the low elasticity groups.

So to elimnate that arbitrager, the upstream firm
acquires the downstreamfirm The post-nerger effect is that
we' I | have higher prices for the |low elasticity guys, but
we're going to have | ower prices for high elasticity guys.

The question is, well, how do we bal ance those --

t he gains versus the | osses and should that play a role in
policy formulation, as opposed to sort of when we go forward
legally in court.

And to give another exanple, suppose that there
are two firms that produce, you know, products A and B and
they merge. And as a result of the nerger, there are
vari abl e cost synergies with production of product A

And as a result, the price falls and the cost
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falls, but they fall in such a way, that the price cost
margin for product A is now higher than it was pre-nerger.

Well, now, the nerging firmw Il have an incentive
to raise the price of product B, so as to divert custoners
fromB to the relatively higher margin of product A

Now, custoners of A, they benefit by the nerger;
custonmers of B are going to |l ose. How do we wei gh, you know,
the | osses to one group versus the gains of another group.

| don't think it's a defense to say that -- you
know, that we never do that nerger analysis. W do that all
of the tinme. And the unnentionable vulnerabilities are the
ones that occur all of the tine.

So implicitly, there is some bal anci ng of those
| osses against the gains to the consunmers who benefit from
t he nmerger.

| don't have an answer to the question. | just
raise it. But |I think it's an inportant one for parties to
be dealing with when they deal with the agencies: how do we
eval uate instances in which nmergers will provide clear gains
to some groups of consumers, but the potential of loss is to
ot her groups. Thanks.

MS. COLEMAN: Thanks, John. | have one comment on
t he second request about natural experinents.

VWhat do you think could be done to inprove that to
make sure -- | agree that it can be very useful for a nunber
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of things.

MR. WOODBURY: | think it would start to do things
li ke ask a party to identify -- take a |list of potentially
di srupted events, say, plant shutdowns, recent plant
shutdowns, firmexits, sudden shortages of input and supply
and ask questions about have any of these occurred in the
past X-years and that will give you a basis to start.

MS. COLEMAN: And what kind of data would you
think --

MR. WOODBURY: Well, if you're doing econonetrics,
| mean, you think about doing before and after studies where
we | ook at the price before and after the event.

But it doesn't have to be econonetrics. You can
sinply | ook at averages because you can |learn a |ot of other
things. But it would be insightful effort to | ook at some of
t he outcones of these natural experinents even in sonewhat
statistically nore crude terns.

MR. DENGER: The only thing | would say, Mary, is
you may not ask for it specifically, but | think you pretty
adequately if you understand the second request bring within
t he scope these natural experinents and other events in the
mar ket pl ace.

You may not know what they are unless you review
t he docunents, but | think that to the extent that there are
t hese events in the industry, you will pick them up.
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MR. WOODBURY: Oh, yeah, that may well be true.
You do it for the second -- if I'"'msitting with this guys,
do a second request.

And you know that we on the other side would be
| ooki ng for those things.

M5. COLEMAN: Does anybody have any --

MS. GEURI N- CALVERT: | think one of the things,
too, is that this is an area where we're assum ng that what
i's going on consecutive with the second request is a |ot of
nmeeti ngs between -- or phone calls between the econom sts and
| awyers within the agency and the econoni sts and | awers on
behal f of the nmerging parties. It would seem
again, what is useful is to identify events that peopl e think
really are representative natural marketing experinents.

And | think where the -- what | would say as well,
is it is oftentimes very difficult at that point for anybody
to have sufficient data to be doing really good econonetrics
in the sense that the nerging parties in nost industries do
not have a conplete data set.

They' ve got their own data which can give sonme
insights, but oftentimes is not sufficient.

The agenci es probably are not at a point to have
had the full data set either, and so the nore people can conme
up with what it is they expect the natural market experinent
to be showi ng, what it is they're |looking for and, as a
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result, where information can be brought to bear that is
enpirical in ternms of actual data analysis, but also
docunentary, and so on, would be, | think, be very helpful to
try and potentially reach sonme closure as to whether or not
t he next stage needs to be occurring.

MR. WOODBURY: Actually, let me step back.
think that's absolutely right.

| focus on experinmental -- you know, natura
experimental context for identifying vul nerable consuners.

But obviously, a natural experinments, you need
sone referrals including data entry, |ooking at substitution,
and the like. And I'mglad you pointed that out.

MS. GEURI N- CALVERT: One exanple would be a | ot of
manuf acturi ng cases involve hundreds, if not thousands, of
CONSUNers.

It is -- there are some industries where there are
three or four very, very substantial consuners. More
typically, it is the case that there are at |east a hundred
fairly good-sized consumers.

And if the concern at issue is that certain
customers are nore vulnerable to a price increase than
others, | think it's a useful point to lay out, you know, in
ternms of -- particularly if the staff has at this point
significant conplaints fromcustonmers is to identify we
bel i eve from each segnent of your custoner base, we have at
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| east one conpl ai ni ng custoner; you know, show us for each
customer grouping in the context of a natural experinment for
others why it is they have a plausible alternative other than
the merging parties.

| think again the nore you can nove from what
inherently is a customer database to the key issues, it helps
bot h si des.

MR. DANIEL: | would -- in a simlar framework or
frame of mnd, | would hope there woul d be open di al ogue and
frequent di al ogue between the agencies and the parties if the
vul nerabl e consuner issue is at work because it's a little
bit at odds with the Meg's point, which is maybe you can
learn all you need to learn from nmaybe the top 50 custoners.

You can learn a lot fromthe top 50 custoners, but
if there are 200 or 500 custoners, you m ght be able to find
sone down there that woul d not have as many alternatives.

But allowi ng for those discussions as early and as
frankly and as openly as possible animted with whatever
support you can share with the parties, given the
confidentiality of information, would really be hel pful
because oftentimes those vul nerable customers pop up
relatively late in the process and then you try to figure out
how can we analytically track where they are and what their
options are.

MR. DENGER: That's why the interviews with the
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custonmers is so inportant to understand if they feel
potentially victim zed or why they feel vulnerable and the
source of that vulnerability.

M5. COLEMAN: Ckay, thank you.
MR. WOODBURY: Richard.
MR. HHGGINS: | just want to know what an exanpl e

is of a vul nerable custoner. You nust have wor ked t hose

nunbers.

MR. WOODBURY: |'ve never found a vul nerable
custonmer -- no.

You know, it's the usual. It's the residenti al

versus busi ness consuner, and for exanple, a long distance
conmpany.

| nmean, at |east there's the conventional w sdom
that a residential consuner is nore at the mercy of | ong
di stance conpani es than the busi ness consuner.

It's the | eisure versus business travel with the
airlines, you know, those kinds of distinctions.

You know, it's the generic versus brand-nanmed
drugs, those preferring the generic when the generics cone

out, then the prices rise.

MR. HHGG NS: | thought it was sonething new.

MR. WOODBURY:  No.

MR. HHGGA NS: All right, thank you.

MS. COLEMAN: Next up is Tim Daniel from NERA He's
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going to talk about a different type of data.

MR. DANI EL: Thanks, Mary. Thanks for the
opportunity to be here.

Switching gears a little bit, | guess, and what
Mary has asked me to tal k about involves nmergers where the
conpetition arises in bidding- or auction-kind of
envi ronments.

In | ooking at sonme of the second requests that
we' ve wor ked on where auction or bidding issues have arisen,
the bid specs, if there are such things, they can be pretty
sparse and limted and I don't think that's necessarily a
failure of the second request so nuch as a recognition, if
you will, that when bidding is involved -- what |'mthinking
of here is not so nmuch bidding in a formal process, as the
governnment tenders, where you're going to know exactly what
the bid is for, but rather, conpetition that occurs for a
durabl e product in the nedical business for a CAT scan or a
purchase of electric generation equipnment by a utility where
it puts out a request for bid in a less formal sense, but the
conpetition is very much in that kind of framework where the
sellers are negotiating with the customer, and vice-versa,
and that's how the conpetition is descri bed.

The data on that kind of conpetition are often
pretty idiosyncratic to the firmat issue and sonmeti mes even
within the firmare very different qualities of data
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col l ected across different product |ines and divisions and
geogr aphi c areas.

And | think that what | would take from that at
| east in the process of doing a nmerger investigation is that
there's even a bigger benefit early on after the parties and
t he governnment sit down and try and understand what data the
conpani es do, in fact, have when the conpetition occurs in
that kind of a bidding environnent because it can be very
spotty in certain areas, it can be quite inconplete and it
can be quite frustrating down the road.

I f the expectations are higher, | nmean, | think
that the parties would keep good records on their bidding
conpetitions, good records on what their rivals are bidding,
good records on why they won or why they |ost certain bids,
when, in fact, that's not the case.

One option | think that | would entertain early
on, therefore, is if you do have those dial ogues and di scuss
what is available in the conpanies is if you do hone in on a
particularly rich set of data, be it on a limted product
line or alimted tinme period or a limted geographic area, |
think the discussion could ensue at that point as to whether
or not a careful analyses of the good data m ght provide
enough of a basis to generalize to the markets what are at
i ssue.

That's a potentially difficult discussion to have,
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but I think one worth thinking about. 1It's essentially the
sanme, | guess, as to whether you can take a sanple of the
dat a.

| f you happen to have data records that m ght be
conplete, but they're on all paper and they're, again,
difficult to deal with, they're not Nielsen data, they're not
| Rl data, they are just messy bid records, and you want to go
back five or ten years, or whatever tinme period you' re
interested in, | nean, it mght be possible early on to agree
to take a sanple of those records.

When | was here at the FTC and doi ng consuner
protection matters and we tal ked about discrim nation and
| endi ng practices, that was a commpn occurrence when you had
a | arge nunmber -- thousands and thousands of applications for
credit to just take a sanple of those, work with the parties
to draw up a representative sanple and then agree that those
are the data that are going to formthe basis of the analysis
or for the decision at |east up through the investigative
peri od.

One issue that | think is particular to an auction
or bidding environnent that has to be taken into account is
if you | ook back at the econom c nodels and ask what is the
likely price effects froma nerger when two firms get
together in a bidding situation; is the expected price
increase froma unilateral context. |t depends critically on
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the costs and the offerings of the non-nerging parties.

So to get the two |low cost firms in a bidding
conpetition merged, your typical concern is they' re going to
raise the price up to the cost of another third-1level | owest
cost provider.

What that neans is that very often there's an even
bi gger asymetry, | think, between the information avail abl e
to the governnment who can obvi ously subpoena and gat her
information fromall of the mmjor players in the market and
the information imediately available to the parties.

That's not a gap that's going to be necessarily
closable, but I think it needs to be recognized and, again,
to ne, at |east counsels for as nmuch open di al ogue and as
much di sclosure on the part of the agencies as to what's
animating their concerns, what's driving their analytical
framewor k and why they cane and those conpetitions in those
situations of merger mght be likely to raise prices.

Virtually, everything else | have on ny short set
of bullets has been raised already, and so | think |I'm going
to leave it there just with an endorsenent of what M ke had
sai d about havi ng open di al ogue and di scussions with the
agency as early as possible, agreenent, if possible, between
t he agencies -- agency and the parties regardi ng what data
will be sufficient to test the hypotheses and, if possible,
early on to agree on the econom c nodel at issue because the
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econom ¢ nodel s that underline an auction or bidding
environment are very different fromthe nodel s underlying
standard differentiated product or honogenous product merger
concer ns.

And if those agreenents can be reached up front,
yes, indeed, this is the kind of analysis that we need to do,
then that can help to hone in on what information the parties
will have as a matter of course and what part of the
information the parties will not have, particularly on the
cost of their rivals as a matter of course, and then trying
to deal with sonme of the information and asymretries that |
think are even nore pronounced in these kinds of nmergers and
t hese kinds of investigations that are made.

MS. COLEMAN: Ckay, thank you. Does anyone --

MS. GEURI N- CALVERT: | just want to echo what Tim
said about -- | think it is particularly the case where the
evi dence to resolve the specific concern does not reside
within the nmerging parties and is not likely to be readily
avai lable in public formas data on cost, but could only
maybe be inferred from particul ar things.

It is very inportant, | would echo his words, to
identify what the specific theory is because one coul d think
in a bid nodel a concern that it really is the case that two
merging parties, as Tim expressed, the | owest cost and that
there is no real sense that the non-nerging parties nmay have
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in any way changed their cost position fromthe last time the
bi ddi ng occurred or could not do so sonehow post-nerger,
there really is a circunstance where there is a reason for
concern.

| think the nore it is articulated that the
concern is a cost difference as opposed to, let's say, a
i kel'i hood of sonmebody even submtting a bid.

One of the things | think that | found both in the
antitrust division and outside is people spend a lot of tinme
focusing on the wong question because they thought it was
the correct question, that they thought, you know, the
agency's concern was we want to know about |ikelihood, as
opposed to we want to know about magnitude or we want to know
about |ikelihood and magnitude.

And | know that sounds relatively sinplistic, but
| think that the nore the questions can be articul ated very
clearly and early on, the nore there is the opportunity to
come back with information.

The other thing is | think it highlights the
circunmst ance where transactional |evel data, particularly if
it's old, may or nay not be informative of what the post-
merger conpetitive process will be like.

If it's an industry that -- where the occurrence
of who has won in the past is different from say, who hasn't
won in the |ast year, you can end up with a very different
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merger result than if you -- or nmerger prediction than if
what happened in the |last year is alnost identical to what
happened in previous years.

So | would respond to Tinis statenment a little bit
that in terms of viewing any sanpling, it would be worthwhile
to give the parties an opportunity to address whet her or not
the past is truly a prologue or not.

MR. DANIEL: In the natural experinment, again, |
woul d rai se the sanme point.

A lot of the markets with | arge durabl e nedical
equi pnment, electrical equipment have seen a |lot of mergers in
the | ast half dozen years and sonmeone m ght be able to use
that information and a change in market structure to see
whet her or not past nergers, of which this current merger in
front of you may be sonmewhat simlar in appearance, one m ght
be able to do sonme kind of prediction with these npdels.

M5. COLEMAN: Thank you, Tim I'mgoing to switch
gears a little bit here and nove nore to the accounting
financi al side.

David Painter with LECG also fornerly with the
FTC, is going to talk about some of those key issues that
arise looking at a different type of accounting and financi al
data that he worked with.

MR. PAINTER: And | appreciate this opportunity to
speak to you on this, as well.
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| guess let ne reiterate at the outset sonething
M ke said and | think everybody el se has certainly agrees
with and that is that having been here for 30 years, the FTC
is not the eneny. The facts are the facts.

And | think that while I'"mgoing to speak to
financial and accounting data, it can probably apply to
anything. And that is the best strategy, if | can call it
that, for nmerging parties to take is to provide the factual
information they think the Conm ssion is seeking.

| think it behooves the Conm ssion and certainly I
think the nmerging parties, the | awers representing nerging
parties should make every effort to have a sharing of
t heori es because, clearly, a sharing of theories, once the
t heories are honed in on, allow themto cone up with the
accounting, with the factual information of what is financial
and accounting information, the Nielsen information or
anyt hi ng el se. So I think that the sharing of
theories as early as possible is sonmething that woul d be
essenti al . And | think last recogni zing what those
theories are, that it behooves the merging parties through
the | awyers, through retained consultants to provide a
crystal clear road map and anal ysis that takes that factual
information and nmelds it into something that presumably cones
up with some conclusion and explain it to the Comm ssion.

Wth that said, let ne just sort of tell you that
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|"mgoing to limt ny focus because so nuch el se has been
said, as well, the use of accounting and financi al
information for purposes of preparing an expert analysis,
such as a failing conpany and efficiencies or for that
matter, econonetrics, or anything el se.

And | guess |'ve been on the outside for five
years, but | was with the Comm ssion for 30 and perhaps that
30 years is what's going to drive me to sort of suggest the
conclusion. It was a long tinme in trying to get there.

My experience at the Federal Trade Comm ssion, and
it's confirmed | think in large part on the basis of ny
experience on the outside, is that the underlying support
that is provided by the merging parties with respect to any
expert analysis is too frequently -- not always, but
frequently inconplete or inadequate for the Comm ssion staff
totry, if they mght, to be able to get a conplete
under st andi ng of the analysis in a way that says -- allows
themto say it's reliable. | nmean, this is the key thing: is
it reliable.

And that isn't because there is sone inadequacy in
t he second request. The second request is as thorough as is
i magi nable and, in fact, | just recently right before | cane
here | ooked at the second request, the one that was received
by the nerging parties in a case that I worked on, and
essentially it asked for the identification of all experts
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and consultants retained by merging firnms and all docunents
and data that were provided to such experts and consultants
and al so asked for all instructions, progranms and ot her
docunments that are necessary to use and interpret the
fini shed anal yses prepared by these consultants and the data
that was used to prepare the finished anal yses. And that

covers it all

And yet, despite that -- and |I'm assum ng this
dat es back certain years. It wasn't that exact |anguage. It
was simlar when | was here -- expert analyses often are
fruitless.

Efforts are made to submt themin a way that's
under st andable. Efforts are nade by the staff to understand
themin a way that allows themto factor it into the
deci sion. But sonmewhere along the way, sonething is |acking,
and ny feeling is that what's |acking is the road nmap.

And | think we all m ght be able to better
appreciate this if you |l ook at the Efficiencies Arendnment,
the Efficiencies Amendnent before it cane out, before
subm tting anything and everything that we could to try to
denmonstrate efficiencies.

And we all had a sense that they had
practitioners on the outside, nost of us that worked on the
i nsi de what was needed with the Efficiencies Amendnent and
sort of laid out a road nmap as to what is going to count with
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respect to at least the efficiency claimand this could have
been appli ed.

You coul d have an econonetrics anendnment or you
coul d have failing conpany amendnent in sonme respects, and so
forth, but the bottomline to it was that -- what it said was
that, |ook, we know we're requesting everything in the second
request, it gets in everything, but despite that, independent
of the second request, we are going to tell you now that you
have to substantiate the efficiencies in a way that allows
the staff to verify it.

You know, | think it could apply it to anything,
think, and that's the key.

And so | think that fromm standpoint, | think
that there are |lots of shortcuts with respect to accounting

i nformati on dat a.

We're all aware of -- that doesn't mean that
they're not -- that they can't be meani ngful when put into an
expert analysis. It's a matter of explaining what the

shortconm ngs are and what the strengths are and conming to
some sort of a reasoned conclusion that allows the staff to
say yea or nay on it.

| will tell you that if all of you are going to
count on the outside with the subm ssion of boxes and boxes
of docunments that underlies the efficiencies claim it's not
going to do the trick.
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And the staff is not going to be able to uncover
it. 1 mean, | was here for 30 years and we tried desperately
to do that through depositions and investigational hearing.

You know, as cooperative as the nerging parties
attenpt to be and the | awers representing the nmerging
parties attenpt to be, it's just extrenmely difficult to sort
of get at the subtleties, get at the sort of fine-tuning of
what these anal yses are all about in a way that allows you to
say, hey, it's reliable.

So here is what | am suggesting. | am suggesting
that the Efficiencies Arendnment, whether formally or whether
on the outside, effectively use it as a tool, as a backdrop
for what we submt to the staff on other kinds of anal yses
i nvol ving accounting and financial data be the -- be an
addi tional standard, if | can call it that, that standard
bei ng a substantiation that allows the Comm ssion to verify.

And | can tell you having worked on the Staples
case and having worked on the Heinz baby food case that it
isn't a matter of whether you are submtting five boxes of
docunments or five hundred boxes of docunments to support your
position; it's the road map.

On Staples, | worked, |'"msure, a thousand hours
trying to go through hundreds of boxes of depositions,
hearings, everything else to get to the truth.

And even there, half of the efficiencies were
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effectively dism ssed because there was no way of verifying
whet her they were valid or not.

On the other hand, | worked on the Heinz baby food
case and there were a fraction, a small fraction of the sane
nunber of docunments and -- but there was a road map,
bel i eve.

Now, that doesn't mean that the Conm ssion
accepted it. They didn't. We all know that. But at |east |
don't think there was a dispute as to the nunbers thensel ves
and what the nunmbers were saying.

There were theories that effectively refuted what
was being presented. And if we can get down to that, | nean,
then | think we can nake sone reasonabl e argunents for and
agai nst .

So | think that if we recognize that what's needed
is a road map, what's needed is really some really crysta
cl ear explanation, we realize that nost of these anal yses
that we sent to the Comm ssion were started |ong before the
initial filing even took place.

We recogni zed that we have the benefit on the
outside of talking to business people at | ength, ad nauseam
you know, time and time again.

We were able to pick and choose based on those
di scussions all of the docunents we wanted. And we see what
t hese constraints are, tine constraints are with respect to
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t he HSR process.

| think we can better appreciate what the
Commi ssion is faced with and we can better serve our clients
because we have a strong incentive to get this nmerger to pass
muster, so we have a very strong incentive to make it crystal
clear to the Comm ssion.

We can better serve our clients by getting these
things done in a way that allows themto have -- to be given
sone wei ght.

MR. HIGG NS: But they never give us their -- the
benefit of their advantage.

MR. PAINTER: The Comm ssion staff?

MR. HHGG NS: Yes. They're sitting there with a
document from Bicardi that tal ks about whether they're going
to nake the pineapple rumor not. They're not going to tell
us if they're trying to get a rum deal

MR. PAINTER: You know, again, | can't speak for
the staff here, but | can tell you that when |I was here,
while | may not have named parties and | m ght not have naned
names, | think that, conceptually, the notion was thrown out
that, you know, what would preclude somebody from entering,
you know, by sone nmeans -- | nean, it was obvious -- and
maybe those exact historical exanples that so many of you
have tal ked about, you know, were actually identified in a
request and expl anation was nade.
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Yeah, it may not be an absol ute perfect two-way
street, but | don't think that -- since we want this nmerger
to get through, you know, it's just sonething we, perhaps,
have to face.

MR. CONE: Richard, there are confidentiality
concerns that at tinmes prevent us fromtelling you what kind
of rum Bicardi is planning to nake.

The fact of the matter is it's very difficult to

share third-party information.

MR. HHGG NS: 1've been bluffed by M. Newborn
enough times to know there's nore to it than that. But | am
suggesting that it is an adversarial situation. It is a

contest and | don't see where we should --

MR. PAINTER: You know, again, I will tell you
from experience, | nean, obviously, this is a short --
everybody has their own view, but if it beconmes a contest and
you have an econom c analysis that can't be -- you know, that
the staff is unable to sort of discern whether it's reliable
or not, then your best is case is going to court.

That's your best case because | don't think
they're going to accept it and go through, you know, w thout
an understandi ng of whether it's really, you know, an expert
anal ysis that's presumably supporting the argunents that
we're making to the staff and they're not sure if it's
reliable or not.
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So, you know, maybe we can win in court and maybe
-- you know, I may be saying tonorrow the direct opposite,
but if we want to take our chances in court, then obviously
that's sonething that's factored into the overall strategy
from day one when we make the initial filing.

But again, | don't want to -- | think that's nore
the exception than the rule. | think that the facts are
going to come out. |It's better that they conme out early than
| ate, so that the theories -- you know, it's better that the
expl anati on theory conmes out early, so that, in fact, there
are valid considerations on both sides, that they can be
expl or ed.

M5. COLEMAN: Okay. Mary.

MS. GEURI N- CALVERT: | in many respects agree with
you. | have one point of disagreenment just because | think
it is so difficult to do.

| think your idea of having a clear road map as to
what is the task, how do we do it and to be able to present
it inaformthat stays objective and as verifiable as
possible is the best for everyone because | think that's
ultimately, as well, what is going to be presented in court
if it has to get there. That's the sanme standard.

| think where it is useful to have this workshop |
think where it is particularly difficult nowto apply that
road map, although |I think the nost effort needs to go -- is

For The Record, Inc.

wal dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N P

N NN N NN R R R R R R R R R R
O A W N B O © © ~N O O »h W N B O

56
in large transactions where there is not a Nielsen and an IR
or an industry database where what you are working with is a
huge nunber of consuners, very large and nessy transacti onal
or custoner databases in the nerging parties so that even as
the econom sts start six nonths ahead of tinme working with
t he nost accommodating client to say let's understand what is
goi ng on here, to the extent -- and this just is picking up
on what John said -- to the extent for whatever reason,
whether it's third-party information, or otherw se, the staff
has a concern about a particular custonmer group that they
bel i eve has inelastic demands and a particul ar other group
they view may have nore el astic demands.

| think the sooner that that can get articul ated
by the staff to say we are particularly concerned about this
kind of set of custoner, then | think it is nore feasible for
t he econonmists on the outside to try to marshal the data and
put it together in as testable form as possible.

But | think it's frustrating for everyone if the
way a neeting or a set of neetings proceeds as we have an
overall concern about |ack of availability of substitutes.

| think the nmore progressed in the direction is
sonet hing you indicate on the efficiency side where everybody
agrees on what are we |l ooking for, the better in sone
industries. |It's very straightforward to do that early on
and it's nore straightforward for the staff to ask for the
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information in the second request.

And | would just say where you're having to ask
for huge transactional databases and it's a w de range of
i ndustries it hel ps everybody to give nore guidance from both
si des.

MR. PAI NTER: Absolutely.

MR. DENGER: If | could add just one thing here
and it transcends data issues, but |I think it's really
i nportant.

| think the key thing is everyone wants to get a
sound nerger policy and to do that, you have to have di al ogue
on the issues that are of concern.

And | agree totally with Dave to the extent that
we can learn fromthe parties to the nergers with respect to
what the concerns of the agency are early on. And | realize
that there are confidentiality concerns that you have to
protect.

On the other hand, you have to be careful that you
don't use confidentiality concerns as an excuse for bl ocking
a di al ogue. You can protect confidentiality, but still, |
t hi nk, surface issues oftentines.

And nothing is nore frustrating to a party to a
nmerger as to make a presentation and not really understand
what the concerns are com ng back.

And | would urge the agency -- and | realize
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oftentimes you don't fully understand all of the concerns
early on in the process until you've conducted your
i nvestigation and tal ked to custonmers and so forth -- but I
woul d think that the thing that will nake for the best nerger
policy for the dialogue is to let's take off our litigation
hats just for a little bit at the beginning and try to have a
di al ogue where we can understand the concerns of each side
and try to address themand try to provide the substantiation
if we can and I think that will make for the nost
constructive approach in the data areas, as well as others.

MR. WOODBURY: But if | could echo, you know, a
little bit of Richard's presentation and focus on
econonetrics, for exanple, I know CRA, and working with
Ri chard on sonme projects, LCEG has produced you know, pretty

detail ed road maps.

But if | can make an analysis given the agency
given the underlying data that -- and frequently they cone
back and say well, we ran sonething a little bit different.

well, what was it? Well, it was just a little bit

different, and you get frustrated because you don't
under st and what they do, you know, how sensitive. You have
no idea how different it is.
And this has been an ongoing -- as you probably
all know, an ongoing issue, particularly scanner data
analysis. In the nmass econonetric projects, it would be nice
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to have a conpletely two-way street.

And you're right, you can't win the contest.

We're bound to lose it. But it's just frustrating that we
can't understand sonetimes what's going on on the other side
in ternms of why they find our results, you know, not
credi bl e.

MS. COLEMAN: It's very clear fromthe discussions
t hat have been happeni ng that the dial ogue process is the key
to all of this and this is something that (inaudible) data
mysel f, trying to encourage as nmuch as possible and as early
as possible, you know early discussion anong the econom sts
and certainly the awers, as well, about the issues in
trying to come to agreenment or at |east an understandi ng of
what the theories are and what data tasks and other types of
anal yses woul d be useful.

And al so, we'll encourage to the extent we can,
given the confidentiality concerns, potentially where we are
in the process if it's got a very |ate date, this dialogue,
you know, the results that we're finding in as nuch detail as
we can so that those types of issues don't arise.

It's clearly sonething that both Dave and | have -
- are encouraging as nuch as we can. And we're going to
continue to encourage that.

Al len, did you have a coment ?

ATTENDEE: One comrent fromthe perspective from
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sonmeone on the inside.

So many tines parties have cone up with, let's
say, white papers with docunentation where the white papers
docunent ati on woul d have been very effective but they tend to
cone after everything has gone to the Conmm ssion and at the
| ast m nute they come forth with the argunents. That's too
| at e.

The one time | was working on a case where |
t hought the expert was nobst effective was when they received
the materials very early while we were still in the m dst of
the investigation and that expert's analysis went a | ong way

toward resolving the concerns and getting the merger through.

There have been tinmes when |'ve seen parties cone
up with some material that really devastated the case or sort
of devastated the case, but it came up after all of the
menos, including the Directors' menos were forwarded to the
Conmmi ssion, and it was too | ate.

MS. COLEMAN: | would, again, comment that the
| ater that these types of analyses conme in, the | ess weight
they're going to be given and the | ess chance that we'll have
to not only |ook at them and the di al ogue back.

That leads me to the question | sort of wanted to
throw out. We have a few nore mnutes. The tim ng of data
and sone of the other workshops point of issues have been
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rai sed, nature of the data request and how long it takes to
gat her the data particularly when we ask for it in ways that
the conpany's keep it and we end up getting the data
soneti mes when the conpliance happens and the data ends up
bei ng a waste of everyone's tinme because by the tine we get
the data, when it's that late, we can't do anything with it.
It's just too late in the process. So | wanted to
t hrow out a question about what can be done to encourage
people to submt data earlier as they get it and to enable
the process to be able to actually gather it early enough.

MS. GEURI N- CALVERT: One thing that may not work
in every case, but let's assune we're at the second request
stage or a point where there's been, you know, a voluntary
agreenment for data, | think that is exactly the tinme to sit
down first internally and ask what exactly do we want, what
are we trying to test, what are our highest priority types of
i nformation.

Cbvi ously, in industries you've worked in before,
you know what you're looking for. 1In industries you haven't
worked in before, you're less likely to know. And then to sit
down and have that dialogue with not just the attorneys, but
al so the econom sts on the other side, and to identify as
clearly as possible what kinds of levels of data you're
needing in the highest |evel of priority and have the
shortest turnaround that you can to get back -- either to
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have a discussion just with that group again or to identify
t he rel evant business peopl e. | have found it's
effective, both on the outside and in the government, to go
into the equivalent of a plant tour, to go do a data tour and
have people go down and see what are the forns in which the
data exist and that | have found expedites, even if it's on a
rolling production, data as quickly as possible in as
formatted a form as possible to get to you.

And | think that covers also the issue of the
white paper. Sonetines it is that the outside parties have
not gotten the data either in a formthat's really usable
much in advance of the tinme frame in which the staff gets it;
and so, again, to the extent issues can be identified and the
data identified sooner.

But | think having conference calls and visits
with the data people is one way to expedite it and try as
qui ckly as possible, Tims point, if sanpling is going to
wor k, have sonmebody cone up with an agreed-upon nethod as
qui ckly as possible if it has to be the universe.

| was in one negotiation a long time back when |
was an assistant chief and it turns out that the parties had
a very small data set that was exactly what we wanted, that
they were able to turn over on a diskette the next day.

But that we never would have found it if we hadn't
been kind of sitting and having that kind of dialogue. So
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that's what | would recommend, particularly if you're | ooking
at | arge conpani es that have not done a ot of work in the
i ndustry before.

MR. DENGER: Let nme just add one other thing, that
we have used lots of tinmes, and | think it's very hel pful.

The first neeting we cone to to negotiate; the
second neeting we use to bring a couple of people who are
very knowl edgeabl e about the data, sanples and everything
i ke that.

And oftentines, you can say here's what we got
fromthis person and you say, well, we can't do it that way,
but we can do it this way, and it will cost us X-zillion
dollars to do it this way, but if you can take this, we'll
provide it to you very quickly.

And if you take -- and a | ot of people like to
bring very know edgeabl e data people to the first neeting.

But | think it oftentines helps to focus the
request to get it in quickly to weed out a lot of data that's
really not going to be neaningful because even if you' ve had
it all, there are sonme |imtations to it that effectively
preclude you fromusing it for the purposes you m ght want to
use it.

And rather than have the | awers go back and try
to find people in the conpany, and so forth, assume you've
got sonme know edgeabl e people, bring them along and let's get
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t he di al ogue goi ng and here's what we got and here's what we
can do for you and then if we can't do this, what about this
as an alternative.

And | think sonmetines the | awers get in the way
and sl ow things down by not having the business people there,
and you can bring your accountants -- to tell you we | ooked
at the data and this won't work.

G ve nme this type of econom c analysis and this
will work and | think that speeds things along and allows a
nore meani ngful focus earlier in the process.

MS. COLEMAN: Does anyone el se have any questions?

MR. DAGEN:. Just there aren't as nany attorneys
here as maybe there m ght be, but is there a reason why a | aw
firmwouldn't want to engage in the process you're
descri bi ng, M ke?

MR. DENGER: Yeah, there are a | ot of reasons.

One they can think they'Il be in litigation with you and they
will think that information flowis a one-way street as you
sit there and you talk and you talk and you talk and you
don't get any dial ogue com ng back fromthe concerns.

There are a whol e host of reasons why you woul dn't
do it. You would be worried if you bring some businessman,
there is always a risk that he or she could say sonething
that you may not wi sh that they would say and you m ght
rat her have that occur in a context where you can control it
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alittle nore.

But | think in balance, when you have to weigh
these, | sort of go back to the day that let's not start out
| ooki ng at each other as the eneny.

You' ve got a job to do and we have a transaction
we want to clear and let's try to see if we can have an
i nformed mnergi ng deci sion.

And the way to do that with the | east burden and
the | east cost on everybody | think is to step up to the
pl ate as early on the process. And it's got to be a two-way
st ep- up.

The agency has to be -- the personnel have to be
reasonably candi d about what their concerns are as soon as
t hey have them keeping in mnd the confidentiality respect.

MS. COLEMAN: Anyone el se? Does anyone have any
questions or conments?

(No response.)

MS. COLEMAN: Ckay. Well, thank you all for
com ng. This wraps up the workshop sessions. W appreciate
your input.

(Wher eupon, the proceedi ngs concl uded.)
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