UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

TELEBRANDS CORP.,
a corporation,

TV SAVINGS, LLC,

a limited liability company, and Docket No. 9313
AJIT KHUBANI, PUBLIC DOCUMENT
individually and as president of
Telebrands Corp. and sole member

of TV Savings, LLC.

COMPLAINT COUNSEL’S MEMORANDUM IN
OPPOSITION TO RESPONDENTS’ MOTION TO COMPEL

Respondents Telebrands Corp., TV Savings LLC, and Ajit Khubani seek an order
compelling' Complaint Counsel to produce the work product of their non-testifying éxperts on the
" subject of consumer perception of the advertising at issue in this matter. Respondents have not
demonstrated, however, that “exceptional circumstances” in this case render it “impracticable”
for them to “obtain facts or opinions on the same subject by other means.” COMMISSION RULE
OF PRACTICE 3.31(c)(4)(B)(ii). Moreover, Respondents’ argument is contrary to the weight of
Commission precedent. Respondents have failed to overcome the non-testifying expert and work‘
product privileges asserted by Complaint Counsel, and their motion to compel should be denied.

BA CKGROUND

The complaint in this case alleges that respondents employed false, deceptive, and

unsubstantiated advertisements to sell the “Ab Force” electronic muscle stimulation (“EMS”)



device in violation of Sections 5 and 12 of the FTC Act, 15 U.S.C. § 45 and 52. Respondents’
advertisements contained statements and depictions that reminded consumers, expressly and by
implication, of pervasive and deceptive program—leﬁgth television commercials (“infomercials”)
for strikingly similar EMS belts sold by others at the time. See Compl., { 10-11 (“I’'m sure
you’ve seen those fantastic electronic ab belt infomercials on TV. They’re amazing. . . . The Ab
Force is just as powerful and effective as those expensive ab belts sold by others.”).

As in many other Section 5 and 12 advertising cases, consumer perception of the relevant
advertisements is a key issue in this case. Complaint Counsel have furnished Respondents with
documents relevant to consumer perception, including consumer complaints and correspondence
revealing consumers’ reactions to the advertisements at issue. Respondents also possess many
documents of their owﬁ that are rélevﬁnt to consumer perception of Ab Force advertisements.

:Complaint Counsel have also provided Respondents a list of priyileged documents, which
has been further clarified at Respondents’ request. Identified in this privilege log were research
questionnaires, tabulations, and tapes used in a preliminary copy test (“pre-test”) of Ab Force
television advertising, and emails relating thereto. These materials were prepared at Complaint
Counsel’s direction and request, in aﬁticipation of litigation and hearing, by non-testifying
experts in market research, consumer surveys, and video production and recording. Complaint
Counsel have withhela these research materials pursuant to the attorney work product privilege
and the non-testifying expert privilege.

Respondents have demanded that Complaint Counsel produce certain pre-test materials.
Complaint Counsel have declined to produce these materials. Respondents filed their motion tb

compel on December 11™. Complaint Counsel now offer their response.

-



ARGUMENT

I. The Withheld Documents Constitute Attorney Work Product
and the Product of Non-Testifying Experts

The requested pre-test materials, including survey questionnaires, tabulations, tapes,
and emails relating thereto, embody and reflect the mental impressions and processes, analyses,
and conclusions of Complaint Counsel’s non-testifying experts. These materials are attorney
work product and are generally protected from disclosure by the work product privilege.

“The work product privilege provides a lawyer with a degree of privacy to assemble
information, sift the facts, prepare legal theories and plan strategy free from unnecessary
intrusion by opposing counsel.” Order, In re Detroit Auto Dealers Ass’n, Docket No. 9189,
1985 WL 260986 (Apr. 17, 1985)." The privilege “further[s] the interests of clients and,
ultimately, the cause of justice.” Order, In re Schering Corp., Docket No. 9232 (May 10, 1990),
attached as Exhibit A. This privilege has been codified in the Commission’s Rules of Practice:

[A] party may obtain discovery of documents and tangible things

otherwise discoverable . . . and prepared in anticipation of litigation or for hearing

by or for another party or by or for that other party’s representative (including the

party’s attorney, consultant, or agent) only upon a showing that the party seeking

discovery has substantial need of the materials in the preparation of its case and

that the party is unable without undue hardship to obtain the substantial equivalent

of the materials by other means.

RULE 3.31(c)(3) (emphasis added).

The withheld materials were created in anticipation of litigation and hearing in this

matter. This is the fourth case that the Commission has brought against the deceptive marketing

! Except when otherwise indicated, pinpoint citations are not available for the
electronic documents cited herein.
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of electronic ab belts since May 2002.> At Complaint Counsel’s request, consulting experts not
expected to testify in this matter developed the pre-test in August 2003, because the present
litigation was imminent. The timeframe and purpose of Complaint Counsel’s fesearch
establishes that the materials were created in anticipation of litigation and preparation for
hearing, and are entitled to the work product privilege. See, e.g., Order, In re Rambus, Inc.,
Docket No. 9302, 2003 WL 21206558 (May 13, 2003); Detroit Auto Dealers Ass’n, Inc., supra,
1985 WL 260986; Banks v. Wilson, 151 F.R.D. 109, 112 (D. Minn. 1993).

Additionally, the withheld materials were prepared by experts not expected to be called as
witnesses, and are therefore protected by the Commission’s non-testifying expert privilege:

A party may discover facts known or opinions held by an expert who has been

retained or specially employed by another party in anticipation of litigation or

preparation for hearing and who is not expected to be called as a witness at

hearing, only upon a showing of exceptional circumstances under which it is

impracticable for the party seeking discovery to obtain facts or opinions on the

same subject by other means.
RULE 3.31(c)(4)(B)(i).

Respondents do not contest that several non-testifying experts developed and created
the withheld pre-test materials. First, a professor of marketing at a prominent business school
utilized his expertise in marketing research to develop the pre-test questionnaires, to perform

appropriate calculations, and to draw conclusions. Second, a professional video producer used

his expertise in video production and recording to develop and produce the pre-test tapes. Lastly,

2 As Complaint Counsel mentioned at the pre-hearing conference in this matter,

the Commission sued the marketers of three EMS belts in 2002. These cases were styled as
follows: FTC v. Electronic Products Distribution, LLC, et al., Civ. No. 02-888H(AJB) (S.D.
Cal.) (“AB Energizer”); FTC v. Hudson Berkley Corp., et al., Civ. No. S-02-649-PMP-RJT (D.
Nev.) (“AbTronic™); FTC v. United Fitness of America, LLC, et al., Civ. No. S-02-648-KDJ-
LRL (D. Nev.) (“Fast Abs”). _
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a professional survey contractor employed its expertise in surveying consumers. Complaint
Counsel does not expect to call these experts to testify regarding the pre-test and does not plan to
introduce this research in evidence in this proceeding. Accordingly, the pre-test materials are
generally privileged frbm disclosure under the Commission’s non-testifying expert privilege.
The fact that the withheld materials were created by experts not expected to testify
does not affect their status as work product. See RULE 3.31(c)(3). Indeed, the very order that
Respondents rely upon expressly characterizes precisely the same type of copy test materials
withheld here as “work product.” In re Kraft, Inc., Docket No. 9208, slip op. at 2 (July 10,
1987), attached as Exhibit B. |

I1. Respondents Have Failed to Establish that the Work Product
Privilege and the Non-Testifying Expert Privilege are Inapplicable

As discussed above, the Commission’s Rules of Practice afford vigorous protection to
work product prepared in anticipation of 1itigation by experts not expected to be called to testify.
To prevail on their motion, Respondents must meet a standard even more strict than that applied
to attorney work product in general. More than “substantial need” and “undue hardship,”
Respondents muét demonstrate “exceptioﬁal circumstances under which it is'impracticable for
[them] . . . to obtain facts or opinions on the same subject by other means.” Compare RULE
3.31(c)(3) with RULE 3.31(c)(4)(B)(ii). They have failed to show that such exceptional
circumstances exist in this case.

Respondents’ argument relies almost exclusively on a single Commission order, In re
Kraft, Inc., supra. Respondents argue that the Kraft order granting the issuance of a sﬁbpoena

for copy test materials similar to those withheld as privileged here establishes that copy testing or



survey results obtained in anticipation of litigation must be produced upon demand. (See
Resp’t’s Mem. at 2.) This argument totally misconceives Commission law and is contrary to
established Commission and federal court precedenfs.

The Kraft order merely authorized the issuance of a subpoena to complaint counsel
pursuant to Rule 3.36. In re Kraft, supra, slip op. at 1, 2. Judge Parker made no final ruling on
the work product privilege asserted; instead, he specifically permitted complaint counsel to move
to quash the subpoena. Id. at 3. No motion to quash was filed in Kraft, so there was never any
final ruling that Kraft had overcome the asserted privilege. The Kraft order does not establish
any binding precedent requiring the production of research materials withheld as privileged here.

Respondents rely greatly on Kraft and discuss no other Commission cases because their
argument is contrary to established Commission precedent. Conspicuous by its absence in
respondents’ motion, for example, is a more recent order rejecting demands for copy test
materials in In re Schering Corp., supra, attached as Exhibit A.

In the Schering case, the respondent sought copy test questionnaires and documents
related thereto, which Commission staff claimed were protected by the work product privilege.
Like Respondents here, Schering argued the copy test materials were not privileged because it
“need[ed] the documents to prepare its defense.” In re Schering Corp., slip op. at 2. Citing the
work product privilege rule, which was then codified in Rule 3.31(b)(3), Judge Timony ruled:

[S]limple assertions of substantial need do not constitute the showihg of need

required by Rule 3.31(b)(3). . . . Respondent does not assert, for example, that

essential witnesses have lost their memory of the central issue in the case, and that

the witnesses’ statements must therefore be produced.

Id. (internal citations and quotations omitted).



Schering also argued, as Respondents argue here, that the copy test materials were not
privileged because the respondent could not “exactly duplicate complaint counsel’s research.”
Judge Timony responded:

That is not the standard. . To determine if the work product protection should be

overridden, the standard under Rule 3.31(b)(3) is the inability, without undue

hardship, to obtain the “substantial equivalent.” Respondent presumably could

hire an expert and conduct its own copy test research.

Id. Notably, Judge Timony rejected the respondents’ demand for copy test materials after
applying a more lenient standard thén the standard applicable here. Compare RULE 3.31(c)(3)
with RULE 3.31(0)(4)(B)(ii). This Court should reject Respondents’ effort to resuscitate the
arguments rejected in Schering. |

Respondents also neglected to mention in their motion that there are other Commission
precedents holding that copy tests or consumer surveys and results are protected from disclosure
by the work product privilege. 7 udge Parker, for one, ruled in Safeway Stbres, Inc. that surveys
and related documents created by Safeway’s marketing research division at the direction of its
attorneys and in anticipation of litigation were protected from disclosure by the work product
privilege. See Order, In re Safeway Stores, Inc., Docket No. 9053, slip op. at 5 (June 30, 1976),
attached as Exhibit C. Similarly, consumer surveys and analysis of such surveys were found to
be protected from disclosure by the work product privilege in In re Fisher Foods, Inc., Docket
No. 9062, slip. op. at 3-4 (June 17, 1976) (Dufresné, J.), attached as Exhibit D. Similar results
obtain in federal court proceedings. See, e.g., Connelly v. Dun & Bradstreet, Inc., 96 F.R.D. 339,

342 (D. Mass. 1982); see also Starter Corp. v. Converse, Inc., Civ. No. 95-3678, 1996 WL

694437, at *1 (S.D.N.Y. Dec. 3, 1996).



Respondents next argue that Complaint Counsel’s pre-test materials “describing final
test methodology or procedure, raw data, or survey results” are “facts” and therefore are not
privileged. This argument is contrary to the Commission’s Rules of Practice, which expressiy
protect facts developed in anticipation of litigation. See RULE 3.31(c)(4)(B)(ii) (extending
privilege to “facts known . . . by ani expert”); RULE 3.31(c)(3) (extending privilege to “documents
and tangible things otherwise discoverable”). Commission precedent also rejects Respondents’
argument. The ALJ opinions cited supra page 7 denied access to all documents referring or
relating to the copy tests or surveys, including their results. See In re Schering Corp., supra, slip
op. at 2-3 (concluding that copy tests “and the data obtained therefrom” were privileged); see
also In re Safeway Stores, Inc., slip. op. at 1-2, 5; In re Fisher Foods, Inc., slip. op. at 3-4.>

Copy test methodologies, observations, and results reveal, directly or indirectly, the
mental processes, mental impressions, analyses, and recorded conclusions of the experts who
conduct them. Regardless of the label that Respondents apply to Complaint Coﬁnsel’s work

product, the pre-test materials should be protected as privileged absent the “exceptional

3 Similarly, the court in In re Grand Jury Subpoena, 599 F.2d 504, 512 (2d Cir.
1979), held that the answers to a questionnaire created in anticipation of litigation constitute
attorney work product. See also In re Grand Jury Investigation, 599 F.2d 1224, 1229-30 (3d Cir.
1979) (concluding that work product privilege applied to questionnaires and interview
memoranda used in anticipation of litigation).

The two district court cases cited by Respondents are inapposite. In the first case, the
plaintiff had already disclosed part of its consumer survey, and the court ruled that the plaintiff
had waived work product privilege. See Milwaukee Concrete Studios, Ltd. v. Greeley Ornamental
Concrete Prods., Inc., 140 FR.D. 373, 377 (E.D. Wisc. 1991). In the second case, there was no
consumer survey at issue. The magistrate judge ordered the production of tests conducted on air,
water, soil, and dust—documents entirely unlike the consumer research at issue in this case. See
Southern Scrap Material Co. v. Fleming, Civ. No. 01-2554, 2003 WL 21474516, at *17 (E.D. La.
June 18, 2003) (Knowles, M.J.). Moreover, the defendant asserting the work product privilege
did not claim that these documents were generated by a non-testifying expert. See id. at *16.
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circumstances” called for in Rule 3.31(c)(4)(B)(ii).

III.  Respondents Have Failed to Demonstrate the Circumstances
Necessary to Breach the Asserted Privileges

Respondents cannot prove what they seem to profess—that it is “impracticable” for them
to obtain facts or opinions oﬁ the .subject of consumer perception of the advertising at issue.
They cannot even demonstrate undue hardship, for they already possess documents relating to '
consumer perception, and can readily obtain more.

One day after they filed their motion to compel, Respondents informed Complaint
Counsel that they had within their possession approximately 5,700 documents “referring or
relating to consumer perception” of Ab Force advertising. (See Resp’t’s Objections and
Responses to Complaint Counsel’s First Set of Requests for Production, Dec. 12, 2003, at 7
(attached as Exhibit E).) Complaint counsel has also produced consumer complaints and |
correspondence relevant to consumers’ perceptions. Furthermore, Respondents are quite capable
of hiring their own marketing experts to undertake copy test research if they so desire. See In re
Schering Corp., supra, slip op. at 2.*

Respondents do not disclose or confront these facts in their motion. Instead, they simply
assert that the privileged pre-test materials are needed to prepare their defense—possibly, they
speculate, to refute the complaint’s allegations. Bare assertions of substantial need do not
constitute the “exceptional circumstances” contemplated by Rule 3.31(c)(4)(B)(ii) or the “undue

hardship” required by Rule 3.31(c)(3). See In re Schering Corp., supra, slip op. at 2 (“It is not

4 Indeed, at the pre-hearing conference in this case, Respondents’ counsel appeared

to indicate that his clients would contact experts to answer the complaint’s allegations. (See Tr.,
Nov. 4, 2003, at 8 (excerpt attached as Exhibit F).) '

9



enough for defendant to assert that the information is critically important, . . . relevant, and not
available by practical means.”) (applying Rule 3.31(c)(3) and quoting Connelly, 96 FER.D. at
342); see also Detroit Auto Dealers Ass’n, supra, 1985 WL 260986 (“Respondents state that
information in the withheld documents is crucial to preparation of their defense. This general
statement fails to show that the information is eésential to a fair determination of the cause.”).
Sirﬁilarly, “mere speculation of hope that the requested . . . [material] may prove to be
contradictory or impeaching'is not sufficient” to overcome the work product privilege. Fontaine
v. Sunflower Beef Carrier, Inc., 87 F.R.D. 89,93 (S.D.N.Y. 1980); see Banks, 151 FR.D. at 113
(“The mere fact that the Plaintiffs are interested in utilizing the statement, for such impezichment
purposes as it might bear, is ﬁnpersuasive. ... The Rule calls for a ‘showing,” and not a mere
hypothesis.”). Respondents have not overcome the work product and non-testifying expert

privileges asserted by Complaint Counsel.

CONCLUSION

The Commission’s Rules of Practice and the weight of Commission precedent both
strongly counsel against the unwarranted discovery of work product created in anticipation of
litigation by non-testifying experts. Respondents can readily obtain facts or opinions regarding
consumers’ perceptions by means other than obtaining the preparatory research of Complaint
Counsel through discovery. “Discovery was hardly intended to enable a learned profession to
perform on wits borrowed from the adversary.” Detroit Auto Dealers Ass 'n, supra, 1985 WL
260986.

For all of the foregoing reasons, Respoﬁdents’ attempt to breach the work pfoduct and

non—téstifying expert privileges asserted by Complaint Counsel should be rejected.
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Respectfully submitted,

DUTENCURY

Constancd Vecellio (202) 326-2966
Walter C. Gross III (202) 326-3319
Joshua S. Millard (202) 326-2454
Amy M. Lloyd (202) 326-2394

Dated: December 22, 2003 Complaint Counsel
Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
600 Pennsylvania Ave., N.W, Suite NJ-2122
Washington, D.C. 20580

CERTIFICATE OF SERVICE

I hereby certify that on this 22™ day of December, 2003, I caused Complaint Counsel’s
Opposition to Respondents’ Motion to Compel to be filed and served as follows:

4)) the original and one (1) paper copy filed by hand delivery to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., N-W., Room H-159
Washington, D.C. 20580

- (@) two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penn. Ave., NNW. Room H-112
Washington, D.C. 20580

3 one (1) paper copy by first class mail and one (1) electronic copy via email to:
Edward F. Glynn, Jr., Esq.
Theodore W. Atkinson, Esq.
VENABLE LLP
575 Seventh St., N.W.
Washington, D.C. 20004

SN

JOS S. MILLARD

-11-



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

TELEBRANDS CORP.,
a corporation,

TV SAVINGS, LLC, -
a limited liability company, and Docket No. 9313

AJIT KHUBANI, PUBLIC DOCUMENT
individually and as president of
Telebrands Corp. and sole member

of TV Savings, LLC.

“ORDER DENYING RESPONDENTS’ MOTION TO COMPEL

On December 11, 2003, Respondents Telebrands Corp., TV Savings LLC, and Ajit
Khubani moved to compel Complaint Counsel to produce the work pruoduct of several experts
not expected to be called as witnesses on the subject of consumer perception of the advertising at
issue in this matter. Complaint Counsel filed their memorandum in opposition to Respondents’
motion on December 22, 2003. |

Respondents have not overcome the asserted non-testifying expert and work product
privileges. Accordingly, upon due consideration of the parties’ submissions, it is hereby

ORDERED that Respondents’ Motion to Compel is DENIED.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Docket No. 9232
SCHERING CORPORATION,
a corporation.

ORDER DENYING MOTION TO COMPEL

Respondent moves to compel complaint counsel to produce
three documents! involving a copy test (a survey of consumers
regarding their perception of an ad). The test was undertaken
for this case at complaint counsel’s request before the compliant
issued.

The parties have joined issue’ on complaint counsel’s
assertion that the documents are protected from discovery as work
product under Rule 3.31(b)(3). . The work product protection was
explained in Connelly v. Dun & Bradstreet, Inc., 96 F.R.D. 339,

. 342 (D. Mass. 1982):

Rule 26(b)(3) [the F.R.C.P. equivalent of FTC
Rule 3.31(b)(3)] . « . states that discovery
‘may not be had of documents . . . which have
been prepared in anticipation of litigation,
without a showing of substantial need for
such materials and an inability to obtain the
equivalent by other means without undue

" hardship. These documents ... . which have
been prepared in anticipation of litigation,
considered "work product”, are granted a
qualified exemption from the liberal rules
regarding discovery. The policy behind 'work
product’ protection, as articulated by the

! The documents include the copy test questionnaires and
two memos by Dr. Thomas Maronick of the Commission’s staff who
designed the test and analyzed its results in October and
November of 1987. Dr. Maronick will not be called as a witness
by complaint counsel in this proceedlng

z Complaint counsel also rely on the deliberative
pr1v1lege and Rule 3.31(b)(4)(ii) exempting from discovery the
work of a non-testifying expert.



Court in Hickman v. Taylor, 329 U.S. 495, 511
(1947) and confirmed recently in Upjohn v.
United States, 449 U.S. 383, 397-402 (1981),
lies in the necessity for lawyers to work
with a degree of privacy in order to further
the interests of clients and, ultimately, the
cause of justice.

If the party seeking the information is able to show that it has
a "substantial need for the materials in preparation of its case
and that the party is unable without undue hardship to obtain the
substantial .equivalent of the materlals by other means,”
production of the factual information® in the documents will be
ordered. Rule 3.31(b)(3). Even if the work product protection
is thus overridden, the order compelling productlon "shall
protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other
representative of a party. Id.

Respondent argues that it needs the copy test documents to
prepare its defense. However, simple assertions of substantial
need do not constitute the showing of need required by Rule
3.31(b)(3): "It is not enough for the defendant to assert that
the information is critically important, ... . relevant, and not
available by practicable means.” Connelly, 96 F.R.D. at 343.
Respondent does not assert, for example, that essential witnesses
have lost their memory of the central issue in the case, and that
the witnesses’ statements must therefore be produced. Hickman v.
Taylor, 329 U.S. at 511; Xerox v. IBM Corp., 64 F.R.D. 367, 377

' (S.D.N.Y. 1974).

Respondent also argues that it vcannot exactly dﬁplicate
complaint counsel’s research” and therefore the copy test

‘documents should be produced.  That is not the standard. To

determine if the work product protection should be overridden,
the standard under. Rule 3.31(b)(3) is the inability, without
undue hardship, to obtain the “substantial equivalent.”

* .Respondent presumably could hire an expert and conduct its own

copy test research. “For aught that appears, the essence of what

"[respondent] seeks either has been revealed to him already

through the interrogatories or is readily available to him direct

3 Respondents argument that it seeks only the facts

provmded by persons surveyed in the copy test is similar to the
demand in Hickman v. Taylor where the Court refused to override
the work product protection of oral statements of witnesses given
to and written by Fortenbaugh, attorney for the tug boat company.
329 U.8. at 512-13. Such facts may well be discoverable, (e.

in interrogatories), but production of the copy test documents
with those facts can be compelled only by a proper showing of’
need and hardship under the rule.

2



from witnesses for the asking.” Hickman v. Taylor, 329 U.S. at
509. Mere inconvenience or expense will not defeat work product

In the absence of a proper showing of need and hardship,
such surveys undertaken in anticipation of litigation and the
data obtained therefrom are protected from disclosure as "work
product.” Upijohn v. United States, 449 U.S. 383, 397-402 (1981);

Connelly, supra.’

The motion is denied.

Qe Ty,

James P. Timony LY
Administrative‘Ldijudge

Dated: May 10, 1990

N Flowers Industries, Inc., Docket 9148, (Order Granting,
in Part, Motion to Quash Subpoena, Sept. 11, 1981), slip op. at
7-8 (Timony, ALJ); Safeway Stores, Inc., Docket 9053 (Ruling on
Respondent’s Claims of Privilege, June 30, 1976) (Parker, ALJ);
Fisher Foods, Inc., Docket 9062 (Order Denying Respondent’s
Motion for the Issuance of a Subpoena Duces Tecum, June 17,
1976), slip op. at 3-4 (Dufresene, ALJ).
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UMITED STATE OF AMERICA
DEFORE FEDERAL TRADE COMMISSION

f x:

UL 10 1987
208
Documagro%%%ﬂ%mé

In the Matter of

KRAFT, INC.
a corporation.

,U-‘-"Vvv

ORDER RULING ON RESPONDENT'S MOTION FOR
DOCUMENTS IN THBE POSSESSION OF COMPLAINT COUNSEL

Pursuant to §§ 3.31(b){(1l), 3.34(b) and 3.36 of the
Commission's Rules of Practice, respondent Kraft, Inc, has asked
me to issue a subpoena duces tecum requiring complaint counsel to
turn over certain documents in their possession to Kraft., The
requested subpoena contains eleven specifications, the first
seven of which seek all documents relating to the allegations in
paragraphs 6, 7, 8, 9, 10, 11, and 12 of the complaint. C
Specificiation eight seeks documents relating to consumer
perceptions conveyed by advertisements which are referred to in
the complaint; nine, all documents relating to the nutritional
content or qguality of Kraft singles, imitation cheese products,
and five ounces of milk; ten, communications between the
Commission or its staff and the Attorney General of California or
hig staff relating to Kraft or its advertising; and, eleven, all
" documents identified in ¢omplaint counsel's responses to Kraft's
first set of interrogatories. '

) The requested specification seek several categories of
documents in complaint counsel's possession:

(1) Those received from Kraft during the
investigation which led to the complaint.

(2) Communications with third parties.

(3) Those prepared by or for c¢omplaint
counseél, such as interview reports, analyses
of evidence, surveys, letters to and from
potential witnesses, and recommendations to
their superiors and to the Commission.

-



Rraft knows which of its documents it gave the Commission
during the investigation, but it seeks disclosure of the
relevance of each document to particular complaint allegations.
While Rraft is entitled to this information, a subpoena is the
wrong vehicle for obtaining such knowledge, At the prehearing
conference which will be held shortly, I will establish, inter
alia, deadlines for the production of documents which the parties
intend to offer in evidence and, if after analyzing the
documents, Kraft cannot determine the relevance of some it may
challenge the admissibility of those documents.

Other documents which Kraft seeks -- interview reports,
written analyses of evidence, memoranda recommending actioh,
communjcations between the Commission and the Attorney General of |
California -- are work product or relate to the deliberative
process and are generally immune from disclosure. Safeway
Stores, Inc,, Docket No. 8053 (June 30, 1976); Bell & Howell Co.,
Docket No. 9099 (april 11, 1970); FTC v. Warner Commun)

ications
Inc,, 742 F.2d 1156, 1161 (9%th Cir. 1983%).

While withholding the work product and.internal memoranda
which Kraft seeks will not prejudice its ability to prepare its
defense, one category of documents causes me concern -- those
relating to copy test research performed at the direction of
complaint counsel in anticipation of litigation. These documents

“are work product but they contain significant evidence relating
to the issues raised in the complaint. If complaint counsel
intend to offer the surveys in evidence, they should be revealed
now so that Kraft's attorney's can begin analyzing them, If they
are not offered in evidence, they may lend some support to

Kraft's claim that its advertisements do not imply what the
Commission believes they do.

Kraft can develop and offer its own evidence of consumer
perceptions but it cannot exactly duplicate complaint counsel's
research., Therefore, since Kraft has a need for the surveys
conducted by or for complaint counsel, and since the precise
information contained in the surveys cannot be obtained through
any other means (Section 3.36(b) of the Rules of Practice), I
will approve a subpoena directing complaint counsel to turn them
over to counsel for Kraft. Therefore,

IT IS ORDERED that Rraft's request for a subpoena duces tecum

containing proposed specifications 1-7 and 9-11 be, and it hereby
is, denied.

IT IS FURTHER ORDERED that Kraft shall prepare for my signature a
subpoena duces tecum directing complaint counsel to produce all
surveys relating to consumer perceptions or impressions received

from or conveyed bf any of the Kraft advertisements attached to
or otherwise described in and subject to the complaint. If




complaint counsel intend to move to quash this subpoena, they
shall do so within five (5) business days of its receipt.

éﬁ:i%é%?é:gﬁzigéé:: '

Administrative Law Judge

DATED: July 10, 1987
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMIESION

Im:tha Matter of

FISEER FOODS, INC..
a corporation.

DOCRET MO, 2082

Tyt e et Mgl et R

QORDER DENYING RESPONDERT'S “MOTION POR
THE ISSUANCE OF & SUBPOENA DUCES TECIM®

On June 1, 1976, counsel for Fishexr filed the motion
identified in the caption with the Secretary. Complaint
coungel filed their "Answer to Respondent's Motion . . "

in aconrd with the extension of tiame I crally gave them
pursuaant to Commission Rule 3,22(c) and (d).

, Efter careful consideration of the specifications

and justifications advanced in the motion, the raebuttals

in the answer and tha items listed in the sappendixz thereto
showing the kinda of documents sought, plus & review of
auvthorities cited hy each side and others, I have concludad
that the motion should be denied. In essence, the reason

ig that coungel for Fisher has not convinced me that the
circumstances obitaining here are so compelling that the
releasse of thogse materials scought by Fisher {(for which
provision to provide thewm has not already bhean made by
complaint counsel) in orxder to facilitate the just resolution
of the complaint outweighs the public interest in mxintaining
rhe confidentislity of the intra-~governnpental advisory and
delibverative communications and attorney work preducts he

is seeking. Cf£. Hickman v. Tayloxr, 329 U.S. 425, 504-508,
510-513 (19477; Carl Zeiss Stiftung v. V. E. B. Caxrl Zelss
Jena, 49 F.R.D. 318, 324 (D.D.L. 1966}, @fi'd gg; cur i em

sub nom, V. B. 8. Carl Zeiss Jena v. Clar¥k, 384 F.oQ 9789
TB.C. Cir. L967), cert. denied, 8% UTG. 932 {1967}
NLRE wv. Ssars Roebuck & Lo., 4251 U.8. 132, 154~55{1%7%}.

In other words, in balancing the respondent’s right to

prepare & proper defense in this matter with the Commission’s
vital interest in maintaining the integrity and efficiency

of the administrative process, the gcalgs, in this instance,
tip in favor of maintaining comfidentiality. See The Coca-
Cola Co., et al., 3 CCH TRR par. 20,852 at p. 20,71f (FOC 4975);
Sun @il Co., v. United Statew, 514 F.28 1C20, 1624-1025 (T,

Ci. 167587 . I do not belisve that denial of the motion will




result either in undue prejudice or hardship in the
pramentatm@m of Figher's case. See Yerox Corwp., 3 CCH
TRE par. 3853 at p. 20,238 (FrT 1974Y.

Commission Rule 3.36(b}, in essence, provides that
waat is sought must be relevant: itg preoduction must be
raasonable to apcomplish and it must not be available
from other sources by voluntary or compulsery methodas.
Buteressing the Commission's 2ule are the well established
pracedents that the Commission'sz decision and policymaking
processes are protected from indiscrisinate disclosure.
Ses Ksiser Aluminum & Chemicel Corp. v. United SBtatewm,

I87 ¥. Supp. 9315, 945 (Ct. C1L. T§§§$. It 2liso 18 well
sztablished that intra-agency materizle which are of au
adviaery or deliberative nature ars protected hecavse
their disclosure "would be injuricus to the consuliative
functions which the privilege of nondisclosure protects,”™

Environmental Protection Agency v. Mink, 410 D.S. 73, 87
L4973y,

Baving related the foregoing to ¢the reguast mada by
counsel for Flsher, my rationale for denying the regusests
for materials contained in the variouws specifications, on
the basis of ¢he information in ¢he motion and answer, is
indicated by the typewritten (capitalized!notations on

the photocopies of the eleven specifications contained in tn@
motion which follow this page.




1. ALl documents that rsfer or relate +o the

Sprimg 1872 Survey, the Octobar 1273 Survey {and any other Survey
that complaint counsel expests to introduce or rafér to at trial
either to prove the wieolation alleged in the Complaint herein oy
otherwize) , including without 1imitatién documents referring:

or relating to any of the following:

{a) Analysis of the resuvlis of sach suéh
BULVEY §

{b) Compsrison of the results of each such
survey with rasults of other Burveys, whether such sther
Sur$@ya warae sonducted by ths Commission oxr not;

{e} Conclusions drawn from sach such
Burevey s

(&} Recommendations rewsulting from each
such Survay. ATTORNEY WORK PRODUCT; ADVISORY/CONSULTATIVE.

d. All documents that refer or relaste to sach
Burvey conducted ln connection with, oy realied on by the
Coamission in adopting and promulgating Tﬁaﬂ& Regulation Rule
424, including withont limitation docurents refersing or re-
lating o the following:
- {m} Analysis of cthe results of aach such

Burvey: )
: {3} Comparison of the results of ezch sach
Burvey with results of octher Sarveyz, whether such other
Burveys were conducted by the Commizsion or not;

{e} Conclusicns drawn from each such
BUrvVey:

{€} Recommendationg zesuliting from eachk




such survey. ATTORNEY WORK PRODUCT: ADVISORY/CONSULTATIVE.
3. &ll documents that refer or relate to,
or conptain, the results of, or the analysiz or e?mparisan
- of the results of each Sﬁrvey of whiahvthe Commission has
knowledge pertaining to the unavailability or misprieing
of sdvertised goods in the fat&il food industry whaﬁher COn-
‘ UNREASONABLE DUE TO BREADTH:
ductaed by the Commission or otherwise. ATTORNEY WORK PRODUCT.
4. 2all documents that refer or relate to
the adeoption or promulgation of Trade Regulation Rule 424
{imcluding *Note I* of such Rule), or revisions of such
Rule, imcluding without limitation the following: |
{a) Memorands containing staff recom-
mendations with respsct to the FIC Docket(s) that '
led to the adoption of Trade Regulation Bule 424
{b} Memoranda and rnpa:ts.aantaining
the policy anslyses and recommendations bamsed én
the results of the surveys conducted by the Commission's
Bureau of Economics prior to the adoption of Trade
Regulation Rule 424;
(e} Documents containing policy analyses
or revealing the Commizsion's delibarative pxae&ﬂé
with respect to the adoption and prosmigation of
Yrade Regulation 4¢24. ADVISORY/CONSULTATIVE: DELIBERATIVE.

5. A1l documents that zefsr or relats to,

or contain, the definition or meaning of, or the standayrés




intendsd to be established by, or the fastors te be considered
in determining the application of, sach of the following
words and éLraﬂas'cgntaihaa ih Trade Regulation Rule 424:

{a) “readily available to customers™;
. (b} "clsar and adeguate notice”

{c) “reasonably anticipasted denand®;

- {d}  Teonspieucusly and readily avall-
able for sale";

{e) Tclirecumgtances beyond ths adver—-

tisar's control™:
{£} “"elear snd conspicuous disclosure™.
ADVISORY/CONSULTATIVE; DRELIBERATIVE .
&. &ll documents that refer or xalate te,

or contein, the enforcemant policy of the Cummission with

respect to Trade Regulation Rule 424, including without limits-

tiom:

{8} Such documents 25 refer or ralate

to the feasibility. desirability, coat or banefit of
enforcement of Trade Regulation Rule 424; and
(b} The following documents:

(31} notes, memorands, and other
docunents containing pelicy discussions
or revealing the Commission’s delibexstive
process with respect o a8il formal investi~-
gations institutsd by the Comminsion of
retall food chains with regard te pricing
and availabllity of advertised products;

(i1} doouments containing pelicy anal-
yees, or revealing the deliberstive process
or the saforcemsnt strategy of the Coge




misgion with respect t¢¢ any of the forual,
non-public inveetigations described in sub~
part (i} above, inciuding the issuance of
formal somplzints against the Graat
Atlantic & Pacific Tea Company (Dockat
Roe. 8316} ; The Eroger Co. {(Dochket Mo.
3040} Bafeway Stores, Ing, {(Docket Re.
2053} r and Respondent: and the consent
decress in Albertsen's Ins. {Docket Ho.
C~2844) 3 Paclific Gaunble Reobinson, Co.
{732~3285); Fred Mayer Ing. (733-3264);:
Baza'r Inc. (732~3263) and Msyfalr Super-
markets, Inc, (743-31971;: :

{1314} rnotes, anslyses and memoranda
prapared by the Commission’s Qffice of
Paliey Planning and Bvaluation releting
or refarvring to Rule 424 and ¢ formal
action taken by the Commission with vre~
spact o that Belss

{iv}! notes, analiyres and mamorands
relating or referring to ths Roonomie
Reports on Food Chain Selling Pyractices
in the District of Columbia and San Fran-
cisco, S8taff Report te the Fedsral Trade
Commisnlon, July 136%:

: fvi all mimutes, transeripts and
other documentg that relate to neastings of
the Comnissioners and refer or relate €
the enforesment of Trade Regulation Rule
424. DELIBERALIVE: ATTORNEY WORXK PRODUCT.

7. &All documents thet refer or ralate €e,
or contdia, any eriteria which have been utilized, which are
being ntilized, which will be utilized, oz which have bess
preposod te be wtilized by the Commimmion in deciding whather
or not te commmncs or terminate invemtigati?w or enforcement
proceedings against any retail food store chainm or othex
company with respect €0 allsgad v&nlgtimns of Trads Regulation

Rule 424 or similsr ailleged viclations. DELIBERATIVE; ADVIBORY/

CORSULTATIVE.




sclose the

Commission's viaws as ta»the~1¢vei‘ﬁ£ performance which con-
stitutes complisnce with the rmquixémmnﬁs of Trade Regulatien
Rule 424, DELIBERATIVE. | | '

9. All dociments (including but not limited to
compliance yveports and responses to Gammissi@n inquiri@si that
have bsen receivad by the Commission from retall food stors
chains other than Pisgher, which refer or relate ta the unavail-
ability or improper price marking of advertised grﬁ&uetwe IRRELEVANY

10. All documents that refer or relate to the
investigation or enforcsment procesdings &gainﬁt FPisher with
respact to improper price marking oz unavail&hi&ity of sdvertised

UNREASONABLE DUE TO BREADTH; COMPLAINT COUNSEL'S
products. EVIDENTIARY MATERIALS ALREBARDY PROVIDED.

1i. All decusants that refer oy velate te the
action by the Commission in not approving the assurance of
voluntary compliance yregaseé by :ampan&@nt in this pman
ceeding. IRRELEVANT; DELIBERATIVE.

%ccar&ingly, and purswant to Commission Rulas 3.22{3} and
124{c},

IT IS ORDERED that the wotion of counsel for Fisher
identified in the caption be, and it is hexeby. denied.

June 17, 1576
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

TELEBRANDS CORP.,
a corporation,

TV SAVINGS, LLC,
A limited liability company, and Docket No. 9313
AJIT KHUBANI,
Individually and as president of
Telebrands Corp. and sole member
of TV Savings, L1C.

N S S e S Na N N St N st

TELEBRANDS CORP., TV SAVINGS, LLC, AND AJIT KHUBANI’S
OBJECTIONS AND RESPONSES TO
COMPLAINT COUNSEL’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Telebrands Corp., TV Savings, LLC, and Ajit Khubani‘(“Respondents”), by counsel, for
their Objections and Responses to Complaint Counsel’s First Set of Requests for Production of
Documentary Materials and Tangible Things, respond as follows:

GENERAL OBJECTIONS

1. The information contained in these Responses is provided in accordance with the
provisions and intent of the Federal Trade Commission Rules of Practice, which require the
disclosure of non-privileged facts within the recipient's knowledge that may be relevant or lead
to discovery of relevant information. Accordingly, By providing the information requested, the .
parties answering these Requests do not waive objections to their admission in evidence on the
grounds of relevance, materiality, or on any other proper grounds for objAections, nor do they
submit to thé instructions and definitions listed at the beginning of the Requests, except as those

instructions and definitions specifically conform to the requirements of the aforesaid Rules and



the appliéable case law developed thereunder. Specific objections are noted on advice of .
counsel, and without waiver of the objections reserved as stated above.

2. Discovery has only recently commenced and Respondents’ investigation is

ongoing. The Responses set forth herein are based upon information that has been collected
and/or reviewed for the purpose of responding to these Requests. Respondents reserve the right
to supplement their Responses in the event that they obtain additional, better, or different
information.

3. Respondents object to each and all of the Requests to the extent they seek
information that is protected from disclosure by the attorney-client privilege, work product
doctrine, or other applicable. privilege. Respondents do not waive any protections or privileges
by responding to these Requests.

4. Respondents object to these Requests to the extent they seek information that is
not relevant to the issues in this litigatibn or are not reasonably calculated to lead to the
discovery of relevant or admissible information.

5. Respondents object to these Requests to the extent they are unreasonably vague,
broad, repetitious, unduly burdensome, or purport to require the disclosure of information
beyond the scope of permissibie discovery under the Federal Trade Commission Rules of
Practice.

6. Respondents object to these Requests to the extent that they purport to require
Respondents to produce documents or information outside Respondents’ possession, custody,
and control.

7. Respondents incorporate by reference their General Objections in each of the

specific responses set forth below.



DOCUMENT SPECIFICATIONS

REQUEST NO. 1: All documents supporting, referring, or relating to your contention that the
respondents have not operated as a common enterprise as alleged in Paragraph 4 of the
Complaint.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they‘havve previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are respénsive to this Request include, but
may not be limited to, the following Bates ranges: T000053 - T000081.

REQUEST NO. 2: All documents (including market research) supporting, referring, or relating

to your contention that the respondents have not made the representations set forth in Paragraphs

9, 19, and 21 of the Complaint. Respond fully to the Specification even if you contest whether
the representations were made.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but

may not be limited to, the following Bates ranges: T000001 - T000004; T000016 - TO00047.



REQUEST NO. 3: All documents supporting, referring, or relating to your contention that the
Ab Force promotional materials, including the Ab Force spots, do not refer to the devices
identified in Paragraph 11 of the Complaint.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: T000001 - T000004; T000016 - T000047.
REQUEST NO. 4: All documents supporting, referring, or relating to each claim you contend

the Ab Force promotional materials made other than those identified in the Complaint, including
massage claims and product comparison claims.

RESPONSE:

Subject to and without waiving any qf the General Objections, Respondents state that
they have previously produced all fesponsive documents to complaint counsel in response to
Civil InvestigaﬁVe Démands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: T000001 - T000004; T000016 - T000047.
REQUEST NO. 5: All documents supporting, referring, or relating to the contention that Ab

Force promotional materials referenced or referred to EMS devices other than the devices
identified in Paragraph 11 of the Complaint.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but

may not be limited to, the following Bates ranges: T000001 - T000004; T000016 - TO00047.



REQUEST NO. 6: Two complete packages (including all components contained herein)- of all
_ versions of Ab Force that the respondents have marketed in the United States or any other nation.

RESPONSE:

Respondents object to the Request to the extent it seéks information relating to the
promotion or sale of the Ab Force pfoduct outside of the United States or its territories as being
outside the scope of discovery permitted by Federal Trade Commission Rule of Practice §
3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of the complaint and is not reasonably calculated
to lead to the discovery of admissible evidence.

Subject to and without waiving any of the General Objections or fhe specific objection
herein, Respondents are in the process of attempting to obtain samples of Ab Force products sold
in the United States for complaint counsel’s inspection.

REQUEST NO. 7: All promotional materials disseminated or approved for dissemination for
Ab Force in the United States or any other nation.

RESPONSE:

Respondents object to the Request to the extent it seeks information relating to the
promotion or sale of the Ab Force product outside of the United States or its territories as being
outside the scope of discovery permitted by Federal ’frade Commission Rule of Practice §
3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of the complaint and is not reasonably calculated
to lead fo the discovery of admissible evidence.

Subject to and without waiving any of the General Objections or the specific objection -
herein, Respondents state that they have previously produced all responsive documents to

complaint counsel in response to Civil Investigative Demands. The documents that are



responsive to this Request include, but may not be limited to, the following Bates ranges: -
T000001 - T000004; TOO0016 - TO00047.

REQUEST NO. 8: Documents sufficient to identify the date, time, and medium (i.e., the

specific television channel, newspaper, Internet website, or other forum) that the respondents
used to disseminate all promotional materials for Ab Force.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: T010785 — T010832.

REQUEST NO. 9: All instructional or educational materials referring to the promotion or sale
of Ab Force. :

RESPONSE:

Respondents object that the Request 1s vague and ambig’uous.

Subject to and without waiving any of the General Objections and the specific objection
herein, Respondents state that they have previously produced all responsive documents to
complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:

T000005 - T000015.

REQUEST NO. 10: All documents referring to or relating to the promotion and sale of Ab
Force, including the following: ‘

a. documents (including contracts, agreements, and written or recorded
communications) between the respondents and any other person or entity who
furnished or offered to furnish any product or service to the respondents;

b. documents (including marketing plans, advertising proposals, advertising
messages, draft promotional materials, and written or recorded communications)
referring or relating to any promotional material, regardless of whether that
promotional material was disseminated or not;




c. documents (including market research, copy tests, consumer surveys, and written
or recorded communications) referring or relating to consumer perception of any
promotional material; and

d. documents referring or relating to the reasons why promotional materials were not
disseminated, either in the United States or any other nation.

RESPONSE:

Respondents object to the Request to the extent it seeks information relating to the
promotion or sale of the Ab Force product outside of the United States or its territories as being
outside the scope of diécovery permitted by Federal Trade Commission Rule of Practice §
3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of fhe complaint and is not reasonably calculated
to lead to the discovery of admissible evidence.

Subject to and without waiving any of the General Objections or the speciﬁc‘ objection
herein, Respondents state that they have previously produced all responsive documents to
complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:
T000053 - TO00081. TO00082 - TO00400; T000410 - TO00758; T000822 - TO00873; TO00877 -
T000883; T000885 - TO00938; T000950 - TO00961; T001012 — T001110; TO04363 - TO0R696;
T00944 —T009446; T009841 - T019386; T010403 - ;[‘010609;‘T010713 - T010746; T01050;
T010752 -T010774.

REQUEST NO. 11: All documents constituting, referring or relating to advertlsements and
promotional materials for any EMS device other than Ab Force.

RESPONSE:
Subject to and without waiving any of the General Objections, Respondents state that

they have previously produced all responsive documents to complaint counsel in response to



Civil Investigative Demands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: T050024 — T050068.
REQUEST NO. 12: All documents referring or relating to the efficacy of Ab Force, including

all documents that tend to call into question or disprove the efficacy of Ab Force or any other
EMS device.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have pre?iously produced all responsive documents to compléint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: T008697 —T009443; T009447 — T09840;
T010618 — T010712.

REQUEST NO. 13: All documents (including written or recorded communications) referring

or relating to substantiation for claims made in promotional materials for Ab Force or any other
EMS device. o

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, buf
may not be limited to, the following Bates ranges: _f008697 — T009443; T009447 — T09840;
T010618 — T010712. |

REQUEST NO. 14: All documents referring or relating to the U.S. Food and Drug
Administration and EMS devices, including Ab Force.

RESPONSE:
Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to

Civil Investigative Demands. The documents that are responsive to this Request include, but



may not be limited to, the following Bates ranges: T010387; T008697 — T009443; T009447 —

T09840; T010618 — T010712.

REQUEST NO. 15: All documents sufficient to show the technical specifications for all
versions of Ab Force offered for sale in the United States or any other nation, including: the
voltage, the pulse duration (i.e., the length of the pulse, typically expressed in micro-seconds),
the waveform (i.e., the shape of the electrical current being transmitted through the skin), the
peak current (i.e., amplitude, measured in milliamps), the phase charge, and, for any interrupted
current settings, the amount of time the current is one or off.

RESPONSE:

Respondents object to the Request to the extent it seeks information relating to the
promotion or sale of the Ab Force product outside of the United States or its territories as being
outside the scope of discovery permitted by Federal Trade Commission Rule of Practice §
3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of the complaint and is not reasonably calculated

. to lead to the discovery of admissible evidence.

Subject to and without Wai.ving any of the General Objections or the specific objection |
herein, Respondents state that they have previously produced all responsive documents to
complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, tﬁe following Bates ranges:
T001025 — T001026; T001028 — TOOIO30; T001032 — T001034; T001062; T001074 — T001083;
T001096. In addition see specification sheet prepared and produced as Exhibit A to Respondent
Ajit Khubani’s Responses to the Federal Trade Commission’s September 30, 2002 FCivil

Investigative Demand for Written Interrogatories.



REQUEST NO. 16: All documents referring or relating to any change or variation in the
technical specifications for Ab Force offered for sale in the United States or any other nation.

RESPONSE:

Respondents object to the Request to the extent it séeks information relating to the
promotion or sale of the Ab Force product outside of the United States or its territories as being
outside the scope of discovery permitted by Federal Trade Commission Rule of Practice
.§ 3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of the complaint and is not reasonably calculated
to lead to the discovery of admissible evidence.

Subject to and without waiving any of the General Objections or the specific objection
herein, Respondents state that they have previously produced all responsive documents to
complaint qounsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:
T001025 —T001026; T001028 — T001030; T061032 —T001034; T001062; T001074 — TO01083;

T001096.

REQUEST NO. 17: All documents referring or relating to the physical characteristics (such as
size, color, and shape) of Ab Force. '

RESPONSE:

Respondents object to the Request to the extent it seeks information relating to the
promotion or sale of the Ab Force prodﬁct outside of the United States or its territories as being
outside the scope of discovery permitted by Federal Trade Commission Rule of Practice
§ 3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to tﬁe allegations of the complaint and is not reasonably calculated

to lead to the discovery of admissible evidence.

-10 -



Subject to and without waiving any of the General Obj ections or the specific objection
herein, Respondents state that they have previously produced all responsive documents to
complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:
T001025 — T001026; T001028 — T001030; T001032 — T001034; T001062; T001074 — T001083;
T001096. In addition see specification sheet prepared and préduced as Exhibit A to Respondent
Ajit Khubani’s Responses to the Federal Trade Commission’s September 30, 2002 Civil

Investigative Demand for Written Interrogatories.

REQUEST NO. 18: All documents referring or relating to the respondents’ duties or
responsibilities with respect to Ab Force.

RESPONSE:

Respondents object that the Request is overly broad, vague and ambiguous.

Subject to and without waiving any of the General Objections or the specific objections
set forth herein, Respondents state that they have previously produced all responsive documents
to complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:
T000053 - TO00081. TO00082 - T000400; TO00410 - TO00758; TO00822 - TOO0873; TO00877 -
T000883; TO00885 - TO00938; TO00950 - TO00961; T001012 —T001110; TO04363 - TO08696;

T00944 —T009446; T0O09841 - T0O10386; T010403 - T010609; T010713 - T010746; T01050;

T010752 —-T010774.

REQUEST NO. 19: All documents referring or relating to all compensation, payments, and
other benefits (whether in the form of cash, loans, real property, or other form) made to Ajit
Khubani by Telebrands Corp. and TV Savings, LLC in conjunction with Ab Force.

-11 -



RESPONSE:

Subject to and without waiving any of the General Objections or the specific objections |
set forth herein, Respondents state that they have pre‘dously.ﬁroduced 11 responsive documents
to complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:
T000048; TO00050 — TO00051.

REQUEST NO. 20: All versions of Ab Force product labels, package labels, package inserts,
and instructions distributed to consumers in the United States or any other nation.

RESPONSE:

Respondents object to the Request to the extent it seeks information relating to the
promotion or sale of the Ab Force product outside of the United States or its territories as being
outside the scope of discovery permitted by Federal Trade Commission Rule of Practice
§ 3.31(c) because it seeks information that is outside the jurisdiction of the Federal Trade
Commission, is not relevant to the allegations of the .cbmplaint and is not reasonably calculated
to lead to the discovery of admissible evidence.

Subject to and without waiving any of the General Objections or the specific objection
herein, Respondents state that they have previously produced all responsive documents to
complaint counsel in response to Civil Investigative Demands. The documents that are
responsive to this Request include, but may not be limited to, the following Bates ranges:

T000005 — T000016.

-12-



" REQUEST NO. 21: All documents constituting, referring, or relating to complaints,
investigations, or legal proceedings initiated by any person or entity (including any consumer,
consumer groups, government agencies, Better Business Bureaus, or competitors), relating to Ab
Force.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Demands. The documents that are responsive to this Request include, but
may not be limited to, the following Bates ranges: TOOl 111 - T008116.

REQUEST NO. 22: All documents used to prepare your responses to Complaint Counsel’s
First Set of Interrogatories not previously produced.

RESPONSE:

Subject to and without waiving any of the General Objections, Respondents state that
they have previously produced all responsive documents to complaint counsel in response to
Civil Investigative Derﬁa.nds. Respondents state that there are no documents they relied on, apart
from documents previously produced, in answering Complaint Counsel’s First Set of

Interrogatories.

Dated: December | Z , 2003

Edwhrd F. Glymn

Theodore W. Atkinson
VENABLE LLP

575 7™ Street, N.W.
Washington, DC 20004-1601
(202) 344-8000

Attorneys for Respondents

Telebrands Corp., TV Savings, LLC,
and Ajit Khubani
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Objections and Response to First

Request fo

r Pro
day of J P , 2003, to:

Connie Vecellio ©

Walter Gross

Amy M. Lloyd

Joshua S. Millard

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Edward F. Glynn /724

DC2/504044
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case, I’1l give you that chance at this time, but I
don't feel we need tc go into each and every one of
these items.

MS. VECELLIOQ: All right. Your Honor, I think
that the most important item to us was the amount of
time between the deadline for the deposition of experts
and the deadline for motion for summary judgment. We
anticipate filing a motion for summary judgment in this
case, and there was only a week between the deadline for
the deposition of all experts and the summary judgment
portion.

That was especially important to us that there
be more time between those two deadlines, and secondly,
that we proposed the deadline for all depositions, not
just experts.

JUDGE: Right, I saw that. Let me just inguire
of the parties. On this draft, are these changes the
changes you’ve made together or is this just complaint
counsel’s proposal?

MR. GLYNN: This is Ms. Vecellio’s handwriting,
but it’s agreed by both parties, and we respectfully
gubmit those.

JUDGE: All right. @ Any other changes you want
Lo comment on?

MS. VECELLIO: Well, that was the most important

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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one. Obviously we would like’a little more time in
general for the discovery process.

JUDGE: 1Is there anything you want to add to
that, Mr. Glynn?

MR. GLYNN: I share Ms. Vecellio’'s concern on
that point. The only other thing is that I noticed that
the time for the respondent’s counsel to provide their
expert witness list was December 22. Our response is
due December 29. We're litigators. We're used to be in
the office and drafting things.

I've had sad experience trying to reach experts,
especially university professors, during the holiday
period, and we therefore respectfully requested that
that be extended a little bit, and we didn’t think that
that would be prejudicial.

JUDGE: We'’ll give this consideration. As I
say, I don’t intend to make a whole lot of changes in
this, but we’ll go back, and we’ll give each one of this
their due weight as required.

MS. VECELLIO: Can I say one more thing?

JUDGE: Yes. Go ahead, Ms. Vecellio.

MS. VECELLIO: On the first change we reguested,
just from December 2 to December 4, several of us are
going to be out of the office right around that time, so

just that two days would make a difference to us on our

For The Record, Inc.
Waidorf, Maryland
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