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COMPLAINT COUNSEL'S MEMORANDUM IN 
OPPOSITION TO RESPONDENTS' MOTION TO COMPEL 

Respondents Telebrands Corp.;TV Savings LLC, and Ajit Khubani seek an order 

compelling Complaint Counsel to produce the work product of their non-testifying experts on the 

subject of consumer perception of the advertising at issue in this matter. Respondents have not 

demonstrated, however, that "exceptional circumstances" in this case render it "impracticable" 

for them to "obtain facts or opinions on the same subject by other means." COMMISSION RULE 

OF PRACTICE 3.3 1 (c)(4)(B)(ii). Moreover, Respondents' argument is contrary to the weight of 

Commission precedent. Respondents have failed to overcome the non-testifying expert and work 

product privileges asserted by Complaint Counsel, and their motion to compel should be denied. 

BACKGROUND 

The complaint in this case alleges that respondents employed false, deceptive, and 

unsubstantiated advertisements to sell the "Ab Force" electronic muscle stimulation ("EMS") 



device in violation of Sections 5 and 12 of the FTC Act, 15 U.S.C. 5 45 and 52. Respondents7 

advertisements contained statements and depictions that reminded consumers, expressly and by 

implication, of pervasive and deceptive program-length television commercials ("infomercials7') 

for strikingly similar EMS belts sold by others at the time. See Compl., ¶¶ 10-1 1 ("I'm sure 

you've seen those fantastic electronic ab belt infomercials on TV. They're amazing. . . . The Ab 

Force is.just as powerful and effective as those expensive ab belts sold by others."). 

As in many other Section 5 and 12 advertising cases, consumer perception of the relevant 

advertisements is a key issue in this case. Complaint Counsel have furnished Respondents with 

documents relevant to consumer perception, including consumer complaints and correspondence 

revealing consumers' reactions to the advertisements at issue. Respondents also possess many 

documents of their own that are relevant to consumer perception af Ab Force advertisements. 

Complaint Counsel have also provided Respondents a list of privileged documents, which 

has been further clarified at Respondents' request. Identified in this privilege log were research 

questionnaires, tabulations, and tapes used in a preliminary copy test ("pre-test") of Ab Force 

television advertising, and emails relating thereto. These materials were prepared at Complaint 

Counsel's direction and request, in anticipation of litigation and hearing, by non-testifying 

experts in market research, consumer surveys, and video production and recording. Complaint 

Counsel have withheld these research materials pursuant to the attorney work product privilege 

and the non-testifying expert privilege. 

Respondents have demanded that Complaint Counsel produce certain pre-test materials. 

Complaint Counsel have declined to produce these materials. Respondents filed their motion to 

compel on December 1 lfi. Complaint Counsel now offer their response. 



ARGUMENT 

I. The Withheld Documents Constitute Attorney Work Product 
and the Product of Non-Testifying Experts 

The requested pre-test materials, including survey questionnaires, tabulations, tapes, 

and emails relating thereto, embody and reflect the mental impressions and processes, analyses, 

and conclusions of Complaint Counsel's non-testifying experts. These materials are attorney 

work product and are generally protected from disclosure by the work product privilege. 

"The work product privilege provides a lawyer with a degree of privacy to assemble 

information, sift the facts, prepare legal theories and plan strategy free from unnecessary 

intrusion by opposing counsel." Order, 6 2  re Detroit Auto Dealers Ass '72, Docket No. 9189, 

1985 WL 260986 (Apr. 17, 1985).l The privilege "further[s] the interests of clients and, 

ultimately, the cause of justice." Order, In re Sclzering Corp., Docket No. 9232 (May 10, 1 WO), 

attached as Exhibit A. This privilege has been codified in the Commission's Rules of Practice: 

[A] party may obtain discovery of documents and tangible things 
otherwise discoverable . . . and prepared in anticipation of litigation or for hearing 
by or for another party or by or for that other party's representative (including the 
party's attorney, consultant, or agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in the preparation of its case and 
that the party is unable without undue hardship to obtain the substantial equivalent 
of the materials by other means. 

RULE 3.3 1 (c)(3) (emphasis added). 

The withheld mateiials were created in anticipation of litigation and hearing in this 

matter. This is the fourth case that the Commission has brought against the deceptive marketing 

1 Except when otherwise indicated, pinpoint citations are not available for the 
electronic documents cited herein. 



of electronic ab belts since May 2002.Qt Complaint Counsel's request, consulting experts not 

expected to testify in this matter developed the pre-test in August 2003, because the present 

litigation was imminent. The timeframe and purpose of Complaint Counsel's research 

establishes that the materials were created in anticipation of litigation and preparation for 

hearing, and are entitled to the work product privilege. See, e.g., Order, In re Rarnbz~s, Inc., 

Docket No. 9302,2003 WL 21206558 (May 13,2003); Detroit Auto Dealers Ass'n, Inc., supra, 

1985 WL 260986; Banks v. Wilson, 151 F.R.D. 109,112 @. Minn. 1993). 

Additionally, the withheld materials were prepared by experts not expected to be called as 

witnesses, and are therefore protected by the Commission's non-testifying expert privilege: 

A party may discover facts known or opinions held by an expert who has been 
retained or specially employed by another party in anticipation of litigation or 
preparation for hearing and who is not expected to be called as a witness at 
hearing, only upon a showing of exceptional circumstances under which it is 
impracticable for the party seeking discovery to obtain facts or opinions on the 
same subject by other means. 

Respondents do not contest that several non-testifying experts developed and created 

the withheld pre-test materials. First, a professor of marketing at a prominent business school 

utilized his expertise in marketing research to develop the pre-test questionnaires, to perform 

appropriate calculations, and to draw conclusions. Second, a professional video producer used 

his expertise in video production and recording to develop and produce the pre-test tapes. Lastly, 

2 As Complaint Counsel mentioned at the pre-hearing conference in this matter, 
the Commission sued the marketers of three EMS belts in 2002. These cases were styled as 
follows: FTC v. Electronic Products Distribution, LLC, et al., Civ. No. 02-888H(AJB) (S.D. 
Cal.) ("AB Energizer"); FTC v. Hudson Berkleyl Corp., et al., Civ. No. S-02-649-PMP-RJJ @. 
Nev.) ("AbTronic"); FTC v. United Fitness of America, LLC, et al., Civ. No. S-02-648-KDJ- 
LRL @. Nev.) ("Fast Abs"). 



a professional survey contractor employed its expertise in surveying consumers. Complaint 

Counsel does not expect to call these expests to testify regarding the pre-test and does not plan to 

introduce this research in evidence in this proceeding. Accoi-dingly, the pre-test matei-ials are 

generally privileged from disclosme under the Commission's non-testifying expert privilege. 

The fact that the withheld materials were created by experts not expected to testify 

does not affect their status as work product. See RULE 3.3 1 (c)(3). Indeed, the very order that 

Respondents rely upon expressly characterizes precisely the same type of copy test materials 

withheld here as ccwork product." In re Krafi, Inc., Docket No. 9208, slip op. at 2 (July 10, 

1987), attached as Exhibit B. 

11. Respondents Have Failed to Establish that the Work Product 
Privilege and the Non-Testifying Expert Privilege are Inapplicable 

As discussed above, the Commission's Rules of Practice afford vigorous protection to 

work product prepared in anticipation of litigation by experts not expected to be called to testify. 

To prevail on their motion, Respondents must meet a standard even more strict than that applied 

to attorney work product in general. More than "substantial need" and "undue hardship," 

Respondents must demonstrate "exceptional circumstances under which it is~impracticable for 

[them] . . . to obtain facts or opinions on the same subject by other means." Compare RULE 

3.3 1 (c)(3) with RULE 3.3 1 (c)(LC)(B)(ii). They have failed to show that such exceptional 

circumstances exist in this case. 

Respondents' argument relies almost exclusively on a single Commission order, In re 

Krafi, Inc., supm. Respondents argue that the Krafi order granting the issuance of a subpoena 

for copy test materials similar to those withheld as privileged here establishes that copy testing or 



survey results obtained in anticipation of litigation must be produced upon demand. (See 

Resp't's Mem. at 2.) This argument totally misconceives Commission law and is contrary to 

established Commission and federal court precedents. 

The Kraft order merely authorized the issuance of a subpoena to complaint counsel 

pursuant to Rule 3.36. In re Kraft, szipm, slip op. at 1, 2. Judge Parker made no final ruling on 

the work product privilege asserted; instead, he specifically permitted complaint counsel to move 

to quash the subpoena. Id. at 3. No motion to quash was filed in Krft, so there was never any 

final ruling that Kraft had overcome the asserted privilege. The Krczft order does not establish 

any binding precedent requiring the production of research materials withheld as privileged here. 

Respondents rely greatly on Kraft and discuss no other Commission cases because their 

argument is contrary to established Commission precedent. Conspicuous by its absence in 

respondents' motion, for example, is a more recent order rejecting demands for copy test 

materials in In re Schering Corp., supra, attached as Exhibit A.' 

In the Schering case, the respondent sought copy test questionnaires and documents 

related thereto, which Commission staff claimed were protected by the work product privilege. 

Like Respondents here, Schering argued the copy test materials were not privileged because it 

"need[ed] the documents to prepare its defense." In re Schering Corp., slip op. at 2. Citing the 

work product privilege rule, which was then codified in Rule 3.31(b)(3), Judge Timony ruled: 

[Slimple assertions of substantial need do not constitute the showing of need 
required by Rule 3.31(b)(3). . . . Respondent does not assert, for example, that 
essential witnesses have lost their memory of the central issue in the case, and that 
the witnesses' statements must therefore be produced. 

Id. (internal citations and quotations omitted). 



Schering also argued, as Respondents argue here, that the copy test materials were not 

privileged because the respondent could not "exactly duplicate complaint counsel's research." 

Judge Timony responded: 

That is not the standard. To determine if the work product protection should be 
overridden, the standard under Rule 3.31(b)(3) is the inability, without undue 
hardship, to obtain the "substantial equivalent." Respondent presumably could 
hire an expert and conduct its own copy test research. 

Id. Notably, Judge Timony rejected the respondents' demand for copy test materials after 

applying a more lenient standard than the standard applicable here. Compare RULE 3.31(~)(3) 

with RULE 3.31(~)(4)(B)(ii). This Court should reject Respondents7 effort to resuscitate the 

arguments rejected in Schering. 

Respondents also neglected to mention in their motion that there are other Commission 

precedents holding that copy tests or consumer surveys and results are protected from disclosure 

by the work product privilege. Judge Parker, for one, ruled in Snfeway Stores, Inc. that surveys 

and related documents created by Safeway's marketing research division at the direction of its 

attorneys and in anticipation of litigation were protected from disclosure by the work product 

privilege. See Order, In re Snfeway Stores, Inc., Docket No. 9053, slip op. at 5 (June 30, 1976), 

attached as Exhibit C. Similarly, consumer surveys and analysis of such surveys were found to 

be protected from disclosure by the work product privilege in In re Fisher Foods, Inc., Docket 

No. 9062, slip. op. at 3-4 (June 17, 1976) (Dufresne, J.), attached as Exhibit D. Similar results 

obtain in federal court proceedings. See, e.g., Connelly v. Dun & Bmdstreet, Inc., 96 F.R.D. 339, 

342 (D. Mass. 1982); see also Starter Corp. v. Converse, Inc., Civ. No. 95-3678, 1996 WL 

694437, at "1 (S.D.N.Y. Dec. 3, 1996). 



Respondents next argue that Complaint Counsel's pre-test materials "describing final 

test methodology or procedure, raw data, or survey results" are "facts" and therefore are not 

privileged. This argument is contrary to the Commission's Rules of Practice, which expressly 

protect facts developed in anticipation of litigation. See RULE 3.31(~)(4)(B)(ii) (extending 

privilege to "facts known . . . by an expert"); RULE 3.31(~)(3) (extending privilege to "documents 

and tangible things otherwise discoverable"). Commission precedent also rejects Respondents' 

argument. The ALJ opinions cited supra page 7 denied access to all documents referring or 

relating to the copy tests or surveys, including their results. See 6 2  re Sclzering Corp., supra, slip 

op. at 2-3 (concluding that copy tests "and the data obtained therefrom" were privileged); see 

also 172 re Safewny Stores, IIZC., slip. op. at 1-2,5; In re Fisher Foods, IIZC., slip. op. at 3-4.3 

Copy test methodologies, observations, and results reveal, directly or indirectly, the 

mental processes, mental impressions, analyses, and recorded conclusions of the experts who 

conduct them. Regardless of the label that Respondents apply to Complaint Counsel's work 

product, the pre-test materials should be protected as privileged absent the "exceptional 

3 Similarly, the court in In re Grand Jury Subpoerzn, 599 F.2d 504,512 (2d Cir. 
1979), held that the answers to a questionnaire created in anticipation of litigation constitute 
attorney work product. See also In re Grand Jury Investigation, 599 F.2d 1224, 1229-30 (3d Cir. 
1979) (concluding that work product privilege applied to questionnaires and interview 
memoranda used in anticipation of litigation). 

The two district court cases cited by Respondents are inapposite. In the first case, the 
plaintiff had already disclosed part of its consumer survey, and the court ruled that the plaintiff 
had waived work product privilege. See Milwaukee Concrete Studios, Ltd. v. Greeley Orrzanzental 
Concrete Prods., Inc., 140 F.R.D. 373, 377 (E.D. Wisc. 1991). In the second case, there was no 
consumer survey at issue. The magistrate judge ordered the production of tests conducted on air, 
water, soil, and dust-documents entirely unlike the consumer research at issue in this case. See 
Southern Scrap Material Co. v. Flenzirzg, Civ. No. 01-2554,2003 WL 21474516, at "17 (ED. La. 
June 18,2003) (Knowles, M.J.). Moreover, the defendant asserting the work product privilege 
did not claim that these documents were generated by a non-testifying expert. See id. at "16. 



circumstances" called for in Rule 3.31(~)(4)(B)(ii). 

111. Respondents Have Failed to Demonstrate the Circumstances 
Necessary to Breach the Asserted Privileges 

Respondents cannot prove what they seem to profess-that it is "impracticable" for them 

to obtain facts or opinions on the subject of consumer perception of the advertising at issue. 

They cannot even demonstrate undue hardship, for they already possess documents relating to 

consumer perception, and can readily obtain more. 

One day after they filed their motion to compel, Respondents informed Complaint 

Counsel that they had within their possession approximately 5,700 documents "refelring or 

relating to consumer perception" of Ab Force advertising. (See Resp't's Objections and 

Responses to Complaint Counsel's First Set of Requests for Production, Dec. 12,2003, at 7 

(attached as Exhibit E).) Complaint counsel has also produced consumer complaints and 

correspondence relevant to consumers' perceptions. Furthermore, Respondents are quite capable 

of hiring their own marketing experts to undertake copy test research if they so desire. See In re 

Scherirzg Corp., supm, slip op. at 2.4 

Respondents do not disclose or confront these facts in their motion. Instead, they simply 

assert that the privileged pre-test materials are needed to prepare their defense-possibly, they 

speculate, to refute the complaint's allegations. Bare assertions of substantial need do not 

constitute the "exceptional circumstances" contemplated by Rule 3.31(~)(4)(B)(ii) or the "undue 

hardship" required by Rule 3.31(~)(3). See In re Schering Corp., supm, slip op. at 2 ("It is not 

4 Indeed, at the pre-hearing conference in this case, Respondents' counsel appeared 
to indicate that his clients would contact experts to answer the complaint's allegations. (See Tr., 
Nov. 4,2003, at 8 (excerpt attached as Exhibit F).) 



enough for defendant to assert that the information is critically important, . . . relevant, and not 

available by practical means.") (applying Rule 3.3 l(c)(3) and quoting Comzelly, 96 F.R.D. at 

342); see also Detroit Azito Dealers Ass'rz, mpm, 1985 WL 260986 ("Respondents state that 

information in the withheld documents is crucial to preparation of their defense. This general 

statement fails to show that the information is essential to a fair determination of the cause."). 

Similarly, "mere speculation of hope that the requested . . . [material] may prove to be 

contradictory or impeaching% not sufficient" to overcome the work product privilege. Fontairze 

v. Surzflower Beef Carrier, Irzc., 87 F.R.D. 89,93 (S.D.N.Y. 1980); see Bmzks, 151 F.R.D. at 113 

("The mere fact that the Plaintiffs are interested in utilizing the statement, for such impeachment 

purposes as it might bear, is unpersuasive. . . . The Rule calls for a 'showing,' and not a mere 

hypothesis."). Respondents have not overcome the work product and non-testifying expert 

privileges asserted by Complaint Counsel. 

CONCLUSION 

The Commission's Rules of Practice and the weight of Commission precedent both 

strongly counsel against the unwarranted discovery of work product created in anticipation of 

litigation by non-testifying experts. Respondents can readily obtain facts or opinions regarding 

consumers' perceptions by means other than obtaining the preparatory research of Complaint 

Counsel through discovery. "Discovery was hardly intended to enable a learned profession to 

perform on wits borrowed from the adversary." Detroit Auto Dealers AssJn, supm, 1985 WL 

260986. 

For all of the foregoing reasons, Respondents' attempt to breach the work product and 

non-testifying expert privileges asserted by Complaint Counsel should be rejected. 



Respectfully submitted, 

Dated: December 22, 2003 

constha& Vecellio (202) 326-2966 
Walter C. Gross IU (202) 326-3319 
Joshua S. Millard (202) 326-2454 
Amy M. Lloyd (202) 326-2394 

Complaint Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Ave., N.W, Suite NJ-2122 
Washington, D.C. 20580 
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600 Penn. Ave., N.W., Room H- 159 
Washington, D.C. 20580 
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The Honorable Stephen J. McGuire 
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Washington, D.C. 20580 

(3) one (1) paper copy by first class mail and one (1) electronic copy via email to: 
Edward F. Glynn, Jr., Esq. 
Theodore W. Atkinson, Esq. 
VENABm LLP 
575 Seventh St., N.W. 
Washington, D.C. 20004 
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ORDER DENYING RESPONDENTS' MOTION TO COMPEL 

On December 11, 2003, Respondents Telebrands Corp., TV Savings LLC, and Ajit 

Khubani moved to compel Complaint Counsel to produce the work product of several experts 

not expected to be called as witnesses on the subject of consumer perception of the advertising at 

issue in this matter. Complaint Counsel filed their memorandum in opposition to Respondents' 

motion on December 22,2003. 

Respondents have not overcome the asserted non-testifying expert and work product 

privileges. Accordingly, upon due consideration of the parties' submissions, it is hereby 

ORDERED that Respondents' Motion to Compel is DENIED. 

ORDERED: 
Stephen J. McGuire 
Chief Administrative Law Judge 



EXHIBIT A 



UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

In the Matter of 1 
1 Docket No, 9232 

SCHERING CORPORATION, 1 
a corporation. 1 

\ 

ORDER DENYING MOTION TO COMPEL 

Re~pondent~moves to compel complaint counsel to produce 
I 

three documents involving a copy test (a survey of consumers 
regarding their perception of an ad). The test was undertaken i 
for this case at complaint counselts request before the compliant 
issued. 

The parties have joined issuh2 on complaint counselfs 
assertion that the documents are protected from discovery as work 

D produce under Rule 3.31(b)(3). The work product protection was 
explained in Connellv v. Dun & Bradstreet, Inc., 96 F,R,D. 339, 

, 342 (D. Mass. 1982): 

Rule 26(b)(3) [the F.R.C.P. equivalent of FTC 
Rule 3.31(b)(3)] . . states-that discovery 
may not be had of documents , . . which have 
been prepared in anticipation of litigation, 
without a showing of substantial need for 
such materials and an inability to obtain the 
equivalent by other means without undue 
hardship, These documents . . , which have 
been prepared in anticipation of litigation, 
considered "work productu, are. granted a 
qualified exemption from the liberal rules 
regarding discovery. The policy behind 'work 
productf protection, as articulated by the 

1 The documents include the copy test questionnaires and 
two memos by Dr. Thomas Maranick of the Commissionts staff who 
designed the test and analyzed its results in Octaber and 
November of 1987. Dr. Maronick will not be called as a witness 
by complaint counsel in this proceeding. 

2 Complaint counsel also rely on the deliberative 
privilege and Rule 3.31(b)(4)(ii) exempting from discovery the 
work of a non-testifying expert. 



Court in Hickman v.  Taylor, 329 U.S. 495, 511 
(1947) and confirmed recently in Upjohn v. 
United States, 449 U.S. 383, 397-402 (1981), 
lies in the necessity for lawyers to work 
with a degree of privacy in order to further 
the interests of clients and, ultimately, the 
cause of justice. 

If the party seeking the information is able to show that it has 
a "substantial need for the materials in preparation of its case 
and that the party is unable without undue hardship to obtain the 
substantial.equiva1ent of the materiais by other means,*r 
production of the factual information in the documents will be 
ordered. Rule 3.31(b)(3). Even if the work product protection 
is thus overridden, the order compelling production "shall 
protect against disclosure of the mental impressions, 
concl,usions, opinions, or legal theories of an attorney or other 
representative of a party. Id. 

Respondent argues that it needs the copy test documents to 
prepare its defense. However, simple assertions of substantial 
need do not constitute the showing of need required by Rule 
3.31(b)(3): "It is not enough far the defendant to assert that 
the information is critically important, ... . relevant, and not 
available by practicable means." Connelly, 96 F.R.D. at 343. 
Respondent does not assert, for example, that essential witnesses 

D have lost their memory of the central issue in the case, and that 
the witnesses' statements must therefore be produced, Hickman v. 
Taylor, 329 U.S. at 511; Xerox v. IBM Gorp., 64 F.R.D. 367, 377 

' (S.D.N.Y. 1974). 

Respondent also argues that it "cannot exactly duplicate 
complaint counselrs researchN and therefore the copy test 
documents should be produced. That is not the standard. To 
determine if the.work product protection should be overridden, 
the standard under. Rule 3.31(b)(3) is the inability, without 
undue hardship, to obtain the "substantial eq~ivalent,~ 
Respondent presumably could hire an expert and conduct its own 
copy test research. "For aught that appears, the essence of what 
[respondent] seeks either has been revealed to him already 
through the interrogatories or is readily available to him direct 

Respondents argument that it seeks only the facts 
provided by persons surveyed in the copy test is similar to the 
demand in Hickman v. Taylor where the Court refused to override 
the work product protection of oral statements of witnesses given 
to and written by Fortenbaugh, attorney for the tug boat company. 
329 U,S. at 512-13. Such facts may well be discoverable, (e.q,, 
in interrogatories), but production of the copy test documents 
with those facts can be compelled only by a proper showing of 
need and hardship under the rule. 



D from witnesses for the asking." Hickman v. Taylor, 329 U.S. at 
509. Mere inconvenience or expense will not defeat work product 
protection.. Connelly, 96 F.R.D. at 343. 

In the absence of a proper showing of need and hardship, 
such surveys undertaken in anticipation of litigation and the 
data obtained therefrom are protected from disclosure as "work 
product." Upiohn v. United States, 449 U.S. 383, 397-402 (1981); 
Connellv, supra.' 

The motion is denied. 

James P. Timony j \ 1 

Dated: May 10, 1990 

Administrative 'La W l Judge 

4 Flowers Industries, Inc. ,  Docket 9148, (Order Granting, 
in Part, Motion to Quash Subpoena, Sept.  11, 1981), slip op. at 
7-8 (Timony, ALJ); Safeway Stores, Inc., Docket 9053 (Ruling on 
Respondent's Claims of Privilege, June 30, 1976) (Parker, ALJ);  
Fisher Foods, Inc., Docket 9062 (Order Denying Respondent's 
Motion for  the Issuance of a Subpoena Duces Teem, June 17, 
1976), slip op. at 3-4 (Dufresene, ALJ) ,  

3 



EXHIBIT B 



W N  
UNITED STATE OF AMItRfCA 

BEFOE@ FEDERAL TRADE COMMISSION 

. ... .. 
-Y - A  I . . .  

ORDER RULING ON RESPONDENT'S MOTION FOR 
M3CUMEN'liS IN "fHE POSSESSION OF COMPLAINT COUNSEL ' 

Pursuant to S§ 3.31(b) (l), 3.34(b) and 3.36 of the 
Commissionls R U ~ S  of Practice, respandent Rraft ,  Inc, has asked 
me to issue a subpoena duccs tecum requiring complaint counsel to 
turn over certain documents in  their  possession to Kraft. The 
requested subpoena contains eleven specifications, the f i c s t  
seven of which seek all documents relating to the allegations in 
paragraphs 6, 7 ,  8, 9,  10, 11, and 12 of the complaint. 
Specifieiation eight seeks documents relating to consumer 
perceptions conveyed by advertisements which are referred to in 
the complaint; nine,  all documents relating to the nutritional 
content or q u a l i t y  of Rraft singles, imitation cheese products, 
and five ounces of milk; ten, communications between the 
Commission or its staff and the Attorney General of California or 
h i s  staff relating to Kraft or its advertising; and, eleven,  all 

' documents identified i'n complaint counsel's responses to Kraftfs 
f i r s t  set of. interrogatories. 

The requested specification seek several categories af 
documents i n  complaint counsel's possession: 

(1) Those received from Kraf t during the 
investigation which led t o  the complaint. 

(2 )  Communications with third parties. 

( 3 )  Those prepared by or for cornplaint 
counsel, such a s  interview reports, analyses  
of evidence, surveys, letters to and from 
w t s n t i a l  witnesses, and recommendations to 
t h e i r  super iars and to the Commission. 



Rraft knows nhiah of its documents it gave the ~ o p y a i ~ s i ~ n  
during the investigation, but it p e e k s  disclosure of the 
relevance of each document to particular camplaint allegations. 
While Rcaft is entitled to th ia  Inhrmatian, a eubpoena is the 
wrong vehicle for obtaining such knowledge. At the @rehearing 
sonEerenca r h k h  w i l l  be held ~bortlg~ Z will establish# 

. -# a l i a  deadlines for the produotion of doouments which the parties 
intend to offer in evidence and, i f  after analyzing the 
dacuments, Rraft cannot determine the relevance of some it may 
challenge the admissibility of those documents. 

Other documents which Kraft seeks -- interview reports, 
written analyses of evidence, memoranda recommendsng action, 
cOmmunications between the Comiss ion  and the Attorney General of 
California -- are work produat or relate ta the deliberative 
prOces6 and arc generally inunune from disclosure. Safeway 
Stores. Inc,, Docket No. 9053 (June 30, 1976); B e l l  &  well CO., 
Docket N o .  9099 (April 11, 1970) ; FTC v. Warner ~omunications, 
I h C  742 F.2d 1156, 1161 (9th Cir. 1984). .I 

While withholding the work product anadinternal memoranda 
which Kraft seeks w i l l  not prejudice its ability to prepare f -  
defense, one category of documents causes m e  concern -- those 
relating to copy test research performed a t  t h e  d i rec t ion  of 
complaint counsel in anticipation of litigation. These documents 
ate work product but they contain significant evidence re lat ing  
to the issues raised in the complaint. ~f complaint counsel 
intend to  offet the surveys i n  evidence, they should be revealed . 
now so that  raft's' attorney's can begin analyzing them, If they 
are not offered in evidence, they may lend some support to 
Rraft's claim that its advertisements do not imply what the 
Commission believes they do. 

Kraft can develop and offer its own evidence of consumer 
perceptions but it cannot exactly duplicate complaint caunsel's 
research. Therefore, since Kraft has a need for the surveys 
conducted by or for complaint counsel, and since the precise 
information contained in the surveys cannot be obtained through 
any other p a n s  (Seatian 3.36 (b) o f  t h e  Rules OE ~ r a c t i e e ) ,  I 
w i l l  approve a subpaena directing complaint counsel to turn them 
over to counsel for Kraft. T h e r e f o r e ,  

IT IS ORDERED Chat Kraftls request for a subpoena duces tecum 
containing proposed specifications 1-7 and 9-11 be, and it hereby 
is, denied.  

IT XS FURTHER ORDERED that  Kraft  shall prepare for my s ignature  a 
subpoena dwes t e c u m  directing complaint counsel to produce all 
surveys relating to consumer perceptions or impressions received 
from or conveyed b any of the #raf t  advertisements attached to I or otherwise descr bed in and subject to the complaint, If 



compaaint couneel intend to mve to quash this submena, they 
sha l l  do so within f i v e  ( 5 )  business days of its receiPt- 

- - 

Adninistrative Iiaw Judge 

DATED: July LO, 1987 
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EXHIBIT E 



UNITED STATES OF AMERICA 
BEFORE TEIE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

TELEBRANDS CORP., 
a corporation, 

TV SAVINGS, LLC, 
A limited liability company, and 

AJIT KHUBANI, 
Individually and as president of 
Telebrands Corp. and sole member 
of TV Savings, LLC. 

i 
1 
1 
1 
1 
1 Docket No. 9313 
1 
1 
1 
1 
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TELEBRANDS CORP., TV SAVINGS, LLC, AND AJIT KHUBANI'S 
OBJECTIONS AM) RESPONSES TO 

COMPLAINT COUNSEL'S FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS 

Telebrands Corp., TV Savings, LLC, and Ajit Khubani ("'Respondents"), by counsel, for 

their Objections and Responses to Complaint Counsel's First Set of Requests for Production of 

Documentary Materials and Tangible Things, respond as follows: 

GENERAL OBJECTIONS 

1. The information contained in these Responses is provided in accordance with the 

provisions and intent of the Federal Trade Commission Rules of Practice, which require the 

disclosure of non-privileged facts within the recipient's knowledge that may be relevant or lead 

to discovery of relevant information. Accordkgly, by providing the information requested, the 

parties answering these Requests do not waive objections to their admission in evidence on the 

grounds of relevance, materiality, or on any other proper grounds for objections, nor do they 

submit to the instructions and deht ions listed at the beginning of the Requests, except as those 

instructions and definitions specifically conform to the requirements of the aforesaid Rules and 



the applicable case law developed thereunder. Specific objections are noted on advice of 

counsel, and without waiver of the objections reserved as stated above. 

2. Discovery has only recently commemed R-espondents' investigation is 

ongoing. The Responses set forth herein are based upon information that has been collected 

andlor reviewed for the purpose of responding to these Requests. Respondents reserve the right 

to supplement their Responses in the event that they obtain additional, better, or different 

information. 

3. Respondents object to each and all of the Requests to the extent they seek 

information that is protected fiom disclosure by the attorney-client privilege, work product 

doctrine, or other applicable privilege. Respondents do not waive any protections or privileges 

by responding to these Requests. 

4. Respondents object to these Requests to the extent they seek information that is 

not relevant to the issues in this litigation or are not reasonably calculated to lead to the 

discovery of relevant or admissible information. 

5 .  Respondents object to these Requests to the extent they are unreasonably vague, 

broad, repetitious, unduly burdensome, or purport to require the disclosure of information 

beyond the scope of permissible discovery under the Federal Trade Commission Rules of 

Practice. 

6 .  Respondents object to these Requests to the extent that they purport to require 

Respondents to produce documents or information outside Respondents' possession, custody, 

and control. 

7. Respondents incorporate by reference their General Objections in each of the 

specific responses set forth below. 



DOCUMENT SPECIFICATIONS 

REQUEST NO. 1: All documents supporting, referring, or relating to your contention that the 
respondents have not operated as a c ~ m o n  enterprise as alleged b~ Pmzgaph 4 ~ f  the 
Complaint. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO00053 - T000081. 

REQUEST NO. 2: All documents (including market research) supporting, referring, or relating 
to your contention that the respondents have not made the representations set forth in Paragraphs 
9, 19, and 21 of the Complaint. Respond fully to the Specification even if you contest whether 
the representations were made. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TOO0001 - T000004; TO00016 - T000047. 



REQUEST NO. 3: All documents supporting, referring, or relating to your contention that the 
Ab Force promotional materials, including the Ab Force spots, do not refer to the devices 
identified in Paragraph 11 of the Complaint. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TOOOOOl - T000004; TO00016 - T000047. 

REQUEST NO. 4: All documents supporting, referring, or relating to each claim you contend 
the Ab Force promotional materials made other than those identified in the Complaint, including 
massage claims and product comparison claims. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TOOOOOl - T000004; TO00016 - T000047. 

REQUEST NO. 5: All documents supporting, referring, or relating to the contention that Ab 
Force promotional materials referenced or referred to EMS devices other than the devices 
identified in Paragraph 11 of the Complaint. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TOOOOOl - T000004; TO00016 - T000047. 



REQUEST NO. 6: Two complete packages (including all components contained herein) of all 
versions of Ab Force that the respondents have marketed in the United States or any other nation. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 5 

3.3 l(c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents are in the process of attempting to obtain samples of Ab Force products sold 

in the United States for complaint counsel's inspection. 

REQUEST NO. 7: All promotional materials disseminated or approved for dissemination for 
Ab Force in the United States or any other nation. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 5 

3.3 l(c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The documents that are 



responsive to this Request include, but may not be limited to, the following Bates ranges: 

REQUEST NO. 8: Documents sufficient to identify the datej t h e ,  mi! merl;im (i.e., the 
specific television channel, newspaper, Internet website, or other forum) that the respondents 
used to disseminate all promotional materials for Ab Force. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO10785 - T010832. 

REQUEST NO. 9: All instructional or educational materials referring to the promotion or sale 
of Ab Force. 

RESPONSE: 

Respondents object that the Request is vague and ambiguous. 

Subject to and without waiving any of the General Objections and the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

REQUEST NO. 10: All documents referring to or relating to the promotion and sale of Ab 
Force, including the following: 

a. documents (including contracts, agreements, and written or recorded 
communications) between the respondents and any other person or entity who 
furnished or offered to furnish any product or service to the respondents; 

b. documents (including marketing plans, advertising proposals, advertising 
messages, draft promotional materials, and written or recorded communications) 
referring or relating to any promotional material, regardless of whether that 
promotional material was disseminated or not; 



c. documents (including market research, copy tests, consumer surveys, and written 
or recorded communications) referring or relating to consumer perception of any 
promotional material; and 

d. documents referring or relating to the reasons why promotional materials were not 
disseminated, either in the United States or any other nation. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 5 

3.3 l(c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

TO00053 - T000081. TO00082 - TOOO4OO; TO00410 - TOOO758; TO00822 - TOOO873; TO00877 - 

REQUEST NO. 11: All documents constituting, referring or relating to advertisements and 
promotional materials for any EMS device other than Ab Force. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 



Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO50024 - T050068. 

R3OTXST NO= 12: A d  dnclmeI?fs refemkg nr relztikg tc! 3s efficacy nf Ah Fnrrie, hcld&g 
all documents that tend to call into question or disprove the efficacy of Ab Force or any other 
EMS device. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO08697 - T009443; TO09447 - T09840; 

REQUEST NO. 13: All documents (including written or recorded communications) referring 
or relating to substantiation for claims made in promotional materials for Ab Force or any other 
EMS device. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demarids. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO08697 - T009443; TO09447 - T09840; 

REQUEST NO. 14: All documents referring or relating to the U.S. Food and Drug 
Administration and EMS devices, including Ab Force. . 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 



may not be limited to, the following Bates ranges: T010387; TO08697 - T009443; TO09447 - 

REQUEST NO. 15: All documents sufficient to show the technical specifications for all 
versions of Ab Force offered for sale in the United States or any other nation, including: the 
voltage, the pulse duration (i. e., the length of the pulse, typically expressed in micro-seconds), 
the waveform (i.e., the shape of the electrical current being transmitted through the skin), the 
peak current (i. e., amplitude, measured in milliamps), the phase charge, and, for any interrupted 
current settings, the amount of time the current is one or off. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 8 

3.3 l(c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

TOO1025 - TOOlO26; TOO1028 - TOOlO3O; TOO1032 - TOOlO34; TOOlO62; TOO1074 - TOOlO83; 

T001096. In addition see specification sheet prepared and produced as Exhibit A to Respondent 

Ajit Khubani's Responses to the Federal Trade Commission's September 30,2002 Civil 

Investigative Demand for Written Interrogatories. 



REQUEST NO. 16: All documents referring or relating to any change or variation in the 
technical specifications for Ab Force offered for sale in the United States or any other nation. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 

5 3.3 1 (c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The docurnents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

T001025-T001026;T001028-T001030;T001032-T001034;T001062;T001074-T001083; 

REQUEST NO. 17: All documents referring or relating to the physical characteristics (such as 
size, color, and shape) of Ab Force. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 

5 3.3 1 (c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 



Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complalht colmse! h respense te Chi! hwestigztive Demmds. The doci ia i ts  that i ie 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

TO01025 - T001026; TO01028 - T001030; TO01032 - T001034; T001062; TO01074 - T001083; 

T001096. In addition see specification sheet prepared and produced as Exhibit A to Respondent 

Ajit Khubani's Responses to the Federal Trade Commission's September 30,2002 Civil 

Investigative Demand for Written Interrogatories. 

REQUEST NO. 18: All documents referring or relating to the respondents' duties or 
responsibilities with respect to Ab Force. 

RESPONSE: 

Respondents object that the Request is overly broad, vague and ambiguous. 

Subject to and without waiving any of the General Objections or the specific objections 

set forth herein, Respondents state that they have previously produced all responsive documents 

to complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

REQUEST NO. 19: All documents referring or relating to all compensation, payments, and 
other benefits (whether in the form of cash, loans, real property, or other form) made to Ajit 
Khubani by Telebrands Corp. and TV Savings, LLC in conjunction with Ab Force. 



RESPONSE: 

Subject to and without waiving any of the General Objections or the specific objections 

szt feet hcreh, ltespmde~ts stzte thzt they hzve rL -~exJlcl~~lx u o L j . r L ~ d ~ ~ e d  z!! respcnsiw doc-ments 

to complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be limited to, the following Bates ranges: 

REQUEST NO. 20: All versions of Ab Force product labels, package labels, package inserts, 
and instructions distributed to consumers in the United States or any other nation. 

RESPONSE: 

Respondents object to the Request to the extent it seeks information relating to the 

promotion or sale of the Ab Force product outside of the United States or its territories as being . 

outside the scope of discovery permitted by Federal Trade Commission Rule of Practice 

5 3.3 l(c) because it seeks information that is outside the jurisdiction of the Federal Trade 

Commission, is not relevant to the allegations of the complaint and is not reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving any of the General Objections or the specific objection 

herein, Respondents state that they have previously produced all responsive documents to 

complaint counsel in response to Civil Investigative Demands. The documents that are 

responsive to this Request include, but may not be hmited to, the following Bates ranges: 

TO00005 - T000016. 



REQUEST NO. 21: All documents constituting, referring, or relating to complaints, 
investigations, or legal proceedings initiated by any person or entity (including any consumer, 
consumer groups, government agencies, Better Business Bureaus, or competitors), relating to Ab 
Force. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. The documents that are responsive to this Request include, but 

may not be limited to, the following Bates ranges: TO01 11 1 - TO081 16. 

REQUEST NO. 22: All documents used to prepare your responses to Complaint Counsel's 
First Set of Interrogatories not previously produced. 

RESPONSE: 

Subject to and without waiving any of the General Objections, Respondents state that 

they have previously produced all responsive documents to complaint counsel in response to 

Civil Investigative Demands. Respondents state that there are no documents they relied on, apart 

fi-om documents previously produced, in answering Complaint Counsel's First Set of 

Interrogatories. 1 

Dated: December @, 2003 

Ed ard F. lynn 
~hgodore W. Atkinson 
VENABLE LLP 
575 7th Street, N.W. 
Washington, DC 20004-1 601 
(202) 344-8000 

Attorneys for Respondents 
Telebrands Corp., TV Savings, LLC, 
and Aj it Khubani 
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Washington, DC 205 80 
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1 case, 1/11 give you that chance at this time, but I 

2 don't feel we need to go into each and every one of 

3 these items. 

4 MS. VECELLIO: All right. Your Honor, I think 

5 that the most important item to us was the amount of 

6 time between the deadline for the deposition of experts 

7 and the deadline for motion for summary judgment. We 

8 anticipate filing a motion for summary judgment in this 

9 case, and there was only a week between the deadline for 

10 the deposition of all experts and the summary judgment 

11 portion. 

12 That was especially important to us that there 

13 be more time between those two deadlines, and secondly, 

14 that we proposed the deadline for all depositions, not 

15 just experts. 

16 JUDGE: Right, I saw that. Let me just inquire 

17 of the parties. On this draft, are these changes the 

18 changes you've made together or is this just complaint 

19 counsel's proposal? 

2 0 MR. GLYNN: This is Ms. Vecellio's handwriting, 

21 but it's agreed by both parties, and we respectfully 

22 submit those. 

23 JUDGE: All right. Any other changes you want 

24 to comment on? 

25 MS. VECELLIO: Well, that was the most important 

For The Record, Inc. 
Waldorf, Maryland 

(301) 870-8025 



one. Obviously we would like'a little more time in 

general for the discovery process. 

JUDGE: Is there anything you want to add to 

that, Mr. Glynn? 

MR. GLYNN: I share Ms. Vecellio's concern on 

that point. The only other thing is that I noticed that 

the time for the respondent's counsel to provide their 

expert witness list was December 22. Our response is 

due December 29. We're litigators. We're used to be in 

the office and drafting things. 

I've had sad experience trying to reach experts, 

especially university professors, during the holiday 

period, and we therefore respectfully requested that. 

that be extended a little bit, and we didn't think that 

that would be prejudicial. 

JUDGE: We'll give this consideration. As I 

say, I don't intend to make a whole lot of changes in 

this, but we'll go back, and we'll give each one of this 

their due weight as required. 

MS. VECELLIO: Can I say one more thing? 

JUDGE: Yes. Go ahead, Ms. Vecellio. 

MS. VECELLIO: On the first change we requested, 

just from December 2 to December 4, several of us are 

going to be out of the office right around that time, so 

just that two days would make a difference to us on our 

For The Record, Inc. 
Waidorf , Maryland 

(301) 870-8025 


