
 

   
   

 

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
____________________________________ 
                                                             ) 
IN THE MATTER OF    ) PUBLIC RECORD VERSION 
      )  
ASPEN TECHNOLOGY, INC.,  ) Docket No. 9310 
      ) 

Respondent.    )  
____________________________________) 
 

 
RESPONDENT ASPEN TECHNOLOGY, INC.'S   

MOTION FOR CERTIFICATION FOR COMMISSION DETERMINATION  
TO SEEK AN ORDER FROM THE DISTRICT COURT AUTHORIZING VOLUNTARY 
DEPOSITIONS UPON WRITTEN QUESTIONS OF JAPANESE WITNESSES AND FOR 

EXTENSION OF TIME AND MODIFICATION OF THE SCHEDULING ORDER TO 
ALLOW FOR SUCH DEPOSITIONS 

 
 Respondent Aspen Technology, Inc. (“AspenTech”) respectfully moves for certification 

to the Commission for determination of a request to seek an order from the United States District 

Court for the District of Columbia (“District Court”) authorizing voluntary depositions upon 

written questions of five Japanese witnesses.  AspenTech makes this request because pursuant to 

Article 17 of the United States-Japan Consular Convention, 15 U.S.T. 768, depositions of 

witnesses in Japan require an American court order or commission.  AspenTech also moves for 

an extension of time and modification of the September 16, 2003 Scheduling Order to allow for 

these depositions. 

INTRODUCTION 

The Complaint filed in this action on August 6, 2003, alleges that AspenTech’s 

acquisition of Hyprotech, Ltd. (“Hyprotech”) may substantially lessen competition in various 

markets for process engineering simulation flowsheet software.  The views of customers – 

whether they perceived AspenTech’s and Hyprotech’s products as ready substitutes, etc. – will 

be highly relevant to the Court’s consideration of this complaint.  As the Court is aware, 
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AspenTech received written statements from over 60 customers confirming certain basic facts 

about customers’ product use and generally supporting the transaction.   

These statements were the subject of AspenTech’s First Request For Admissions, dated 

October 21, 2003.  On November 4, 2003, Complaint Counsel served AspenTech with its 

Responses and Objections to AspenTech’s First Request For Admissions, in which Complaint 

Counsel declined to admit any of AspenTech’s 753 requests for admission, effectively leaving 

every aspect of these customer statements in dispute.  Based on Complaint Counsel’s objections 

to AspenTech’s requests for admission, on November 10, 2003, AspenTech identified each of 

the customers who provided statements as potential witnesses in its First Supplemental 

Preliminary Witness List.   On November 18, 2003, AspenTech filed a Motion To Compel 

Admissions by Complaint Counsel that was denied on December 2, 2003. 

Many of the potential witnesses identified in the First Supplemental Preliminary Witness 

List are located outside the United States.1  AspenTech anticipates that five of these customers, 

who are located in Japan, will appear voluntarily in Japan to give depositions upon written 

questions pursuant to Rule 3.33(e) of the Federal Trade Commission’s Rules of Practice, 16 

C.F.R. § 3.33(e).2  It is possible that one or more will decide not to do so, but we expect that we 

will receive their final decision within the next week or two.  In order to expedite the process in 

view of the current schedule, however, AspenTech is submitting this motion now. 3 

                                                 
1  Complaint Counsel have alleged a world market for the software products at issue in 

this case.  Therefore, evidence from non-U.S. customers is relevant to Complaint Counsel’s 
claim and to AspenTech’s defense. 

2  Those five witnesses are: (1) [REDACTED]; (2) [REDACTED]; (3) [REDACTED]; 
(4) [REDACTED]; (5) [REDACTED]  A copy of each witness’s signed statement is attached as 
Exhibit B. 

3 AspenTech will advise complaint Counsel and the Court immediately upon learning that 
any of these witnesses has decided not to appear. 
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AspenTech has consulted with Complaint Counsel and Complaint Counsel have indicated 

that they expect to oppose this request subject to reviewing AspenTech’s motion. 

BASIS FOR MOTION 

The fact that Complaint Counsel declined to admit or deny any of AspenTech’s 753 

requests for admission, effectively leaving every aspect of these customer statements in dispute, 

makes it essential for Respondents’ counsel to have a reasonable opportunity to present 

deposition testimony of customers who provided statements.  This discovery is allowable 

because it is “reasonably expected to yield information relevant to the allegations of the 

complaint, to the proposed relief, or to the defense of any respondent.”  16 C.F.R. § 3.31(c)(1).  

In addition, these depositions meet the conditions necessary for use of deposition testimony in 

lieu of live testimony under Rule 3.33(g)(1)(iii)(B), which states that depositions of third parties 

may be used for any purpose, including for use in lieu of live testimony, if “the deponent is out 

of the United States or is located at such a distance that his attendance would be impractical.” 

Article 17 of the United States-Japan Consular Convention, 15 U.S.T. 768, authorizes 

American consular officers to take depositions in Japan, “on behalf of the courts or other judicial 

tribunals or authorities of the sending state (United States), voluntarily given, in accordance with 

the laws of the sending state (U.S.) and in a manner not inconsistent with the laws of the 

receiving state (Japan).”  This general reference to the authority of consular officers to take 

depositions has been interpreted by the Government of Japan very strictly.  Japanese law 

authorizes a deposition of a willing witness in Japan for use in U.S. courts or administrative 

cases only if:  (1) the deposition is presided over by a U.S. consular office; (2) it is conducted on 

U.S. consular premises; (3) it is taken pursuant to an American court order or commission; and 

(4) any non-Japanese participant traveling to Japan applies for and obtains a Japanese Special 
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Deposition visa.  A circular on obtaining evidence in Japan issued on the U.S. Department of 

State’s website is attached as Exhibit A. 

As to condition (2), requiring the deposition to be conducted on U.S. consular premises, 

immediately following the denial of its Motion to Compel Admissions, AspenTech contacted the 

U.S. Embassy in Tokyo and other possible U.S. consular premises in Japan to determine their 

availability.  The earliest dates available were March 11-12 and 15-19, 2004, at the U.S. 

Consulate in Osaka-Kobe, Japan.  AspenTech has reserved those dates for the depositions at 

issue.   

Because the earliest available dates are outside the discovery period provided for in the 

Scheduling Order, AspenTech respectfully requests that the Court modify the Scheduling Order 

to extend the period for discovery for these depositions until March 20, 2004.  The scheduling 

order provides for the close of discovery on February 17, 2004.4  Allowing an extra month for 

depositions upon written questions of Japanese customers will not delay the proceedings or 

prejudice Complaint Counsel.  The questions to be asked at these depositions will be narrowly 

tailored to confirm the points set forth in the customer statements that were previously provided 

to Complaint Counsel.  Because the depositions will be on written questions, there will be no 

burden on Complaint Counsel to prepare for or attend the depositions.  And the depositions will 

be completed approximately one month before the scheduled hearing date, so there will be no 

delay in the hearing as a result of these depositions.  Because AspenTech has obtained the 

earliest date available for a consular office in Japan and because conducting the depositions at 

                                                 
4  There is an exception for “discovery for the purposes of authenticity and admissibility 

of evidence.”  The depositions at issue here arguably fall within this exception because their 
purpose is to obtain admission of the Japanese customer statements (attached as Exhibit B).  In 
an abundance of caution, however, AspenTech is seeking an extension of the discovery cut-off 
for these depositions. 
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the Consular Office is a requirement under Japanese law, AspenTech respectfully submits that it 

has demonstrated good cause to extend the discovery cut-off for the limited purpose of allowing 

these depositions. 

As to condition (4), requiring attorneys to obtain a Japanese Special Deposition visa, 

AspenTech anticipates taking all depositions of its Japanese witnesses upon written questions 

pursuant to Rule 3.33(e), which negates the requirement for the special visa and the costs 

associated with traveling abroad. 

As to conditions (1) and (3), the U.S. consular officer who presides over the deposition 

may do so only if appointed and authorized by a U.S. court order or commission.  28 U.S.C. 

App. Fed. R. Civ. P. Rule 28(b)(2).  We understand that the Japanese government will not accept 

orders for depositions issued by administrative law judges.  See State Department Circular on 

Obtaining Evidence in Japan, Exhibit A, at 2.  To take the depositions of the Japanese witnesses, 

therefore, AspenTech will need an order by a U.S. district court authorizing the U.S. consular 

officer to preside over the depositions.5 

Without a court order from a U.S. court, AspenTech will be unable to take the 

depositions of these witnesses and will be deprived of important evidence in its defense.  By 

using depositions upon written questions, AspenTech is minimizing the burden of these 

depositions. 

CONCLUSION 

For the reasons set forth above, AspenTech respectfully requests certification to the 

Commission for its determination to seek an order from the District Court authorizing the taking 

of voluntary depositions upon written questions of Japanese witnesses.  AspenTech also requests 
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an extension of time and modification of the Scheduling Order to allow for such depositions.  A 

proposed order has been attached. 

                                                                                                                                                             
5  Attached as Exhibit C is a proposed order that could be entered by the district court to 
authorize the taking of these depositions. 
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Date:  January 8, 2004 Respectfully submitted by: 

 /s/ Tanya N. Dunne 

 George S. Cary 
 David I. Gelfand 
 Mark W. Nelson 
 Jeremy J. Calsyn 
 Tanya N. Dunne 
 
 CLEARY, GOTTLIEB, STEEN & HAMILTON 
 2000 Pennsylvania Avenue, NW 
 Washington, D.C.  20006 
 Tel:  202-974-1500 
 
 COUNSEL FOR ASPEN TECHNOLOGY, INC.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA  

____________________________________ 
                                                             ) 
IN THE MATTER OF    ) 
      ) 
ASPEN TECHNOLOGY, INC.,  ) Docket No. _____________ 
      ) 

Respondent.    )  
____________________________________) 
 

 
[PROPOSED] ORDER DIRECTING THE TAKING ABROAD OF VOLUNTARY 

DEPOSITIONS UPON WRITTEN QUESTIONS OF JAPANESE WITNESSES 
 

TO ANY CONSUL OR VICE CONSUL OF THE UNITED STATES AT THE 
UNITED STATES CONSULATE IN OSAKA-KOBE, JAPAN 

 
Upon the application of the Federal Trade Commission as requested by Respondent 

Aspen Technology, Inc. (“AspenTech”), and pursuant to Article 17 of the United States-Japan 

Consular Convention, you have been duly appointed and you are hereby authorized to take 

depositions upon written questions at the United States Consulate in Osaka-Kobe, Japan, on or 

about March 11-19, 2004, of the following witnesses, to the extent such witnesses appear 

voluntarily: 

1)  [REDACTED] 

2)  [REDACTED] 

3)  [REDACTED] 

4)  [REDACTED] 

5)  [REDACTED] 

 These depositions upon written questions shall be conducted under Rule 3.33(e) of the 

Federal Trade Commission’s Rules of Practice for Adjudicative Proceedings, 16 C.F.R. § 

3.33(e), a copy of which is attached as Exhibit 1.  The questions to be answered shall be 



   
   

 

delivered to the consulate by AspenTech before March 11, 2004.  Answers to these questions 

shall be taken under oath.  You should prepare and certify a written record of the responses and 

mail such written record to counsel for AspenTech, along with a copy of the notices of 

deposition and the questions.  Counsel for AspenTech shall promptly serve copies of the 

responses on Complaint Counsel.  

 
ORDERED: 
 
 
                                           
     UNITED STATES DISTRICT COURT JUDGE 
 
Date:



 

   
   

 

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
____________________________________ 
                                                             ) 
IN THE MATTER OF    ) CONFIDENTIAL VERSION 
      ) PURSUANT TO FTC RULE 3.45(e) 
ASPEN TECHNOLOGY, INC.,  ) SUBJECT TO PROTECTIVE ORDER 
      ) 

Respondent.    ) Docket No. 9310 
____________________________________) 
 

 
[PROPOSED] ORDER GRANTING RESPONDENT ASPEN TECHNOLOGY, INC’S 

REQUEST FOR CERTIFICATION FOR COMMISSION DETERMINATION TO SEEK 
AN ORDER FROM THE DISTRICT COURT AUTHORIZING VOLUNTARY 

DEPOSITIONS UPON WRITTEN QUESTIONS OF JAPANESE WITNESSES AND FOR 
EXTENSION OF TIME AND MODIFICATION OF THE SCHEDULING ORDER TO 

ALLOW FOR SUCH DEPOSITIONS 
 

 

On January 9, 2004, Respondent Aspen Technology, Inc. (“AspenTech”) filed its Motion 

for Certification for Commission Determination to Seek an Order from the District Court 

Authorizing Voluntary Depositions upon Written Questions of Japanese Witnesses and for 

Extension of Time and Modification of the Scheduling Order to Allow for Such Depositions.   

Upon consideration of AspenTech’s motion and Complaint Counsel’s opposition thereto, 

the motion is hereby GRANTED.  AspenTech’s motion is certified to the Commission with the 

recommendation that the Commission seek a court order authorizing the taking of depositions 

upon written questions of Japanese witnesses, as set forth in the attached proposed District Court 

Order.  Further, it is hereby ordered that the close of discovery in this matter is extended until 

March 20, 2004 in order to allow for these depositions.   

 



   
   

 

ORDERED: 
 
 
            
       Stephen J. McGuire 
       Chief Administrative Law Judge 
 
Date: 



 

   
   

 

CERTIFICATE OF SERVICE 

I, Tanya Dunne, hereby certify that on January 8, 2004, I caused a true and correct copy of the 
attached Motion for Certification for Commission Determination to Seek an Order from the 
District Court Authorizing Voluntary Depositions upon Written Questions of Japanese Witnesses 
and for Extension of Time and Modification of the Scheduling Order to Allow for Such 
Depositions (Public Record Version) to be served upon the following persons: 
 
 
By hand delivery: 
 
Hon. Stephen J. McGuire 
Chief Administrative Law Judge 
Federal Trade Commission    
Room H-112  
600 Pennsylvania Ave., N.W. 
Washington, D.C.  20580  
 
Donald S. Clark, Secretary 
Federal Trade Commission 
Room H-159 
600 Pennsylvania Ave., N.W.  
Washington, D.C.  20580 
 
 
By hand delivery and e-mail: 
 
Peter Richman  
Phillip L. Broyles 
Federal Trade Commission  
Room NJ-7172-A 
601 New Jersey Ave., N.W. 
Washington, D.C.  20001 
 
 
 

 
/s/ Tanya Dunne    

         Tanya Dunne 


