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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regulations
(CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart, sec-
tion, etc.) of an agency acquisition regulation that is codified
in the CFR shall begin with the chapter number. However, the
chapter number assigned to the FAR will not be included in
the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering.(1) The numbering system permits the dis-
crete identification of every FAR paragraph. The digits to the
left of the decimal point represent the part number. The num-
bers to the right of the decimal point and to the left of the dash
represent, in order, the subpart (one or two digits), and the sec-
tion (two digits). The number to the right of the dash repre-
sents the subsection. Subdivisions may be used at the section
and subsection level to identify individual paragraphs. The
following example illustrates the make-up of a FAR number
citation (note that subchapters are not used with citations):

25.108-2
Part J
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

@MEAXDE)

(c) References and citations.(1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(i) Part would be “FAR Part 9” outside the FAR and
“Part 9” within the FAR.
(ii) Subpart would be “FAR Subpart 9.1” outside the
FAR and “Subpart 9.1” within the FAR.
(iii) Section would be “FAR 9.106” outside the FAR
and “9.106” within the FAR.
(iv) Subsection would be “FAR 9.106-4" outside the
FAR and “9.106-4” within the FAR.
. (v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf,
CD-ROM, and CFR form may be purchased from the—

~ Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before
collecting information from 10 or more members of the pub-
lic. The information collection and recordkeeping require-
ments contained in this regulation have been approved by the
OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
3.11 9000-0181
34 9000-0003
4.102 9000-0033
4.5 9000-0137
4.605 9000-0145
4.607 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0037
14.407 9000-0038
14.5 9000-0041
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FAR segment OMB Control Number FAR segment OMB Control Number
15.2 9000-0037 51.2 9000-0032
15.209 9000-0034 52.203-2 9000-0018
15.4 9000-0013 52.203-7 9000-0091
15.404-1(f) 9000-0080 52.203-16 9000-0181
14.407-2 9000-0078 52.204-3 9000-0097
15.408 9000-0115 52.204-6 9000-0145
19.7 9000-0006 and 52.204-7 9000-0159
9000-0007 52.207-3 9000-0114
19.12 9000-0150 52.208-8 9000-0113
22.103 9000-0065 52.208-9 9000-0113
22.8 1215-0072 52.209-1(b) 9000-0020
22.11 9000-0066 52.209-1(c) 9000-0083
22.13 1293-0005 and 52.209-5 9000-0094
1215-0072 52.209-6 9000-0094
22.14 1215-0072 52.209-7 9000-0174
22.16 1215-0209 52.209-9 9000-0174
23.602 9000-0107 52.211-8 9000-0043
273 9000-0095 52.211-9 9000-0043
27.4 9000-0090 52.212-1(k) 9000-0159
28.1 9000-0045 52.212-3 9000-0136
28.2 9000-0045 52.212-4(t) 9000-0159
29.304 9000-0059 52.214-14 9000-0047
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(a)(3) 9000-0088 52.214-21 9000-0039
32 9000-0035 52.214-26 9000-0034
32.000 9000-0138 52.214-28 9000-0013
32.1 9000-0070 and 52.215-2 9000-0034
9000-0138 52.215-1(c)(2)(iv) 9000-0048
32.2 9000-0138 52.215-1(d) 9000-0044
324 9000-0073 52.2156 9000-0047
32.5 9000-0010 and 52.215-9 9000-0078
9000-0138 52.215-12 - 9000-0013
32.7 9000-0074 52.215-13 9000-0013
32.9 9000-0102 52.215-14 9000-0080
32.10 9000-0138 52.215-19 9000-0115
33 9000-0035 52.215-20 9000-0013
34.1 9000-0133 52.215-21 9000-0013
36.213-2 9000-0037 52.215-22 9000-0173
36.603 9000-0157 52.215-23 9000-0173
41.202(c) 9000-0125 52.216-2 9000-0068
42.7 9000-0013 52.216-3 9000-0068
42.12 9000-0076 52.216-4 9000-0068
42.13 9000-0076 52.216-5 9000-0071
45 9000-0075 52.216-6 9000-0071
46 9000-0077 52.216-7 9000-0069
47 9000-0061 52.216-10 9000-0067
47.208 9000-0056 52.216-15 9000-0069
48 9000-0027 52.216-16 9000-0067
49 9000-0028 52.216-17 9000-0067
50 9000-0029 52.219-9 9000-0006 and
51.1 9000-0031 9000-0007

1.1-4
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PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS
OF INTEREST

Sec.
3.000

3.101
3.101-1
3.101-2

3.101-3
3.102

3.103

3.103-1
3.103-2
3.103-3
3.104

3.104-1
3.104-2
3.104-3

'3.104-4

3.104-5
3.104-6

3.104-7
3.104-8

3.104-9

3.201
3.202
3.203

3.204

Scope of part.

Subpart 3.1—Safeguards
Standards of conduct.
General.
Solicitation and acceptance of gratuities by
Government personnel.
Agency regulations.
[Reserved]
Independent pricing.
Solicitation provision.
Evaluating the certification.
The need for further certifications.
Procurement integrity.
Definitions.
General.
Statutory and related prohibitions, restrictions,
and requirements.
Disclosure, protection, and marking of contractor
bid or proposal information and source selection
information.
Disqualification.
Ethics advisory opinions regarding prohibitions
on a former official’s acceptance of compensation
from a contractor.
Violations or possible violations.
Criminal and civil penalties, and further
administrative remedies.
Contract clauses.

Subpart 3.2—Contractor Gratuities to
Government Personnel
Applicability.
Contract clause.
Reporting suspected violations of the Gratuities
clause.
Treatment of violations.

Subpart 3.3—Reports of Suspected Antitrust

3.301
3.302
3.303

3.400
3.401
3.402
3.403
3.404
3.405

3.406

Violations
General.
Definitions.
Reporting suspected antitrust violations.

Subpart 3.4—Contingent Fees
Scope of subpart.
Definitions.
Statutory requirements.
Applicability.
Contract clause.
Misrepresentations or violations of the Covenant
Against Contingent Fees.
Records.

3.501

3.501-1
3.501-2
3.502

3.502-1
3.502-2
3.502-3
3.503

3.503-1
3.503-2

3.601
3.602
3.603

Subpart 3.5—Other Improper Business
Practices
Buying-in.
Definition.
General.
Subcontractor kickbacks.
Definitions.

Subcontractor kickbacks.

Contract clause.

Unreasonable restrictions on subcontractor sales.
Policy.

Contract clause.

Subpart 3.6—Contracts with Government

Employees or Organizations Owned or
Controlled by Them
Policy.
Exceptions.
Responsibilities of the contracting officer.

Subpart 3.7—Voiding and Rescinding Contracts

3.700
3.701
3.702
3.703
3.704
3.705

Scope of subpart.
Purpose.
Definition.
Authority.
Policy.
Procedures.

Subpart 3.8—Limitations on the Payment of

3.800
3.801
3.802
3.803
3.804
3.805
3.806
3.807
3.808

Funds to Influence Federal Transactions
Scope of subpart.
Definitions.
Statutory prohibition and requirement.
Exceptions.
Policy.
Exemption.
Processing suspected violations.
Civil penalties.
Solicitation provision and contract clause.

Subpart 3.9—Whistleblower Protections for

3.900
3.901
3.902
3.903
3.904
3.905
3.906
3.907

3.907-1

Contractor Employees
Scope of subpart.
Definitions.
[Reserved]
Policy.
Procedures for filing complaints.
Procedures for investigating complaints.
Remedies.
Whistleblower Protections Under the American
Recovery and Reinvestment Act of 2009 (the
Recovery Act).
Definitions.

3-1
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3.907-2  Policy.

3.907-3  Procedures for filing complaints.

3.907-4  Procedures for investigating complaints.

3.907-5  Access to investigative file of Inspector General.
3.907-6 Remedies and enforcement authority.

3.907-7  Contract clause.

Subpart 3.10—Contractor Code of Business
Ethics and Conduct
3.1000  Scope of subpart.
3.1001 Definitions.
3.1002  Policy.
3.1003 Requirements.

3.1004

Contract clauses.

Subpart 3.11—Preventing Personal Conflicts of
Interest for Contractor Employees Performing

3.1100
3.1101
3.1102
3.1103
3.1104
3.1105
3.1106

Acquisition Functions
Scope of subpart.
Definitions.
Policy.
Procedures.
Mitigation or waiver.
Violations.
Contract clause.
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SUBPART 3.11-—PREVENTING PERSONAL CONFLICTS OF INTEREST FOR CONTRACTOR EMPLOYEES

PERFORMING ACQUISITION FUNCTIONS

3.1103

Subpart 3.11—Preventing Personal Conflicts
of Interest for Contractor Employees
Performing Acquisition Functions

3.1100 Scope of subpart,

This subpart implements the policy on personal conflicts of
interest by employees of Government contractors as required
by section 841(a) of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417)

(41 U.S.C. 2303).

3.1101 Definitions.

As used in this subpart—

“Acquisition function closely associated with inherently
governmental functions” means supporting or providing
advice or recommendations with regard to the following
activities of a Federal agency:

(1) Planning acquisitions.

(2) Determining what supplies or services are to be
acquired by the Government, including developing state-
ments of work.

(3) Developing or approving any contractual docu-
ments, to include documents defining requirements, incentive
plans, and evaluation criteria.

(4) Evaluating contract proposals.

(5) Awarding Government contracts.

(6) Administering contracts (including ordering
changes or giving technical direction in contract performance
or contract quantities, evaluating contractor performance, and
accepting or rejecting contractor products or services).

(7) Terminating contracts.

(8) Determining whether contract costs are reasonable,
allocable, and allowable.

“Covered employee” means an individual who performs
an acquisition function closely associated with inherently
governmental functions and is—

(1) An employee of the contractor; or

(2) A subcontractor that is a self-employed individual
treated as a covered employee of the contractor because there
is no employer to whom such an individual could submit the
required disclosures.

“Personal conflict of interest” means a situation in which
a covered employee has a financial interest, personal activity,
or relationship that could impair the employee’s ability to act
impartially and in the best interest of the Government when
performing under the contract. (A de minimis interest that
would not “impair the employee’s ability to act impartially
and in the best interest of the Government” is not covered
under this definition.)

(1) Among the sources of personal conflicts of interest
are—

(i) Financial interests of the covered employee, of
close family members, or of other members of the covered
employee’s household; '

(ii) Other employment or financial relationships
(including seeking or negotiating for prospective employment
or business); and

(iii) Gifts, including travel.

(2) For example, financial interests referred to in para-
graph (1) of this definition may arise from—

(i) Compensation, including wages, salaries, com-
missions, professional fees, or fees for business referrals;

(ii) Consulting relationships (including commercial
and professional consulting and service arrangements, scien-
tific and technical advisory board memberships, or serving as
an expert witness in litigation);

(iii) Services provided in exchange for honorariums
or travel expense reimbursements;

(iv) Research funding or other forms of research sup-
port;

(v) Investment in the form of stock or bond owner-
ship or partnership interest (excluding diversified mutual fund |
investments);

(vi) Real estate investments;

(vii) Patents, copyrights, and other intellectual prop-
erty interests; or

(viii) Business ownership and investment interests.

3.1102 Policy.

The Government’s policy is to require contractors to—

(a) Identify and prevent personal conflicts of interest of
their covered employees; and

(b) Prohibit covered employees who have access to non-
public information by reason of performance on a Govern-
ment contract from using such information for personal gain.

3.1103 Procedures.

(a) By use of the contract clause at 52.203-16, as prescribed
at 3.1106, the contracting officer shall require each contractor
whose employees perform acquisition functions closely asso-
ciated with inherently Government functions to—

(1) Have procedures in place to screen covered employ-
ees for potential personal conflicts of interest by—

(i) Obtaining and maintaining from each covered
employee, when the employee is initially assigned to the task
under the contract, a disclosure of interests that might be
affected by the task to which the employee has been assigned,
as follows:

(A) Financial interests of the covered employee,
of close family members, or of other members of the covered
employee’s household.

(B) Other employment or financial relationships
of the covered employee (including seeking or negotiating for
prospective employment or business).

3.11-1
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(C) Gifts, including travel; and
(ii) Requiring each covered employee to update the
disclosure statement whenever the employee’s personal or
financial circumstances change in such a way that a new per-
sonal conflict of interest might occur because of the task the
covered employee is performing.

(2) For each covered employee—

(i) Prevent personal conflicts of interest, including
not assigning or allowing a covered employee to perform any
task under the contract for which the Contractor has identified
a personal conflict of interest for the employee that the Con-
tractor or employee cannot satisfactorily prevent or mitigate
in consultation with the contracting agency;

(ii) Prohibit use of non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) Obtain a signed non-disclosure agreement to
prohibit disclosure of non-public information accessed
through performance of a Government contract.

(3) Inform covered employees of their obligation—

(i) To disclose and prevent personal conflicts of
interest;

(ii) Not to use non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) To avoid even the appearance of personal con-
flicts of interest;

(4) Maintain effective oversight to verify compliance
with personal conflict-of-interest safeguards;

(5) Take appropriate disciplinary action in the case of
covered employees who fail to comply with policies estab-
lished pursuant to this section; and

(6) Report to the contracting officer any personal con-
flict-of-interest violation by a covered employee as soon as
identified. This report shall include a description of the viola-
tion and the proposed actions to be taken by the contractor in
response to the violation, with follow-up reports of corrective
actions taken, as necessary.

(b) If a contractor reports a personal conflict-of-interest
violation by a covered employee to the contracting officer in
accordance with paragraph (b)(6) of the clause at 52.203-16,
Preventing Personal Conflicts of Interest, the contracting
officer shall—

(1) Review the actions taken by the contractor;

(2) Determine whether any action taken by the contrac-
tor has resolved the violation satisfactorily; and

3.11-2

(3) If the contracting officer determines that the contrac-
tor has not resolved the violation satisfactorily, take any
appropriate action in consuitation with agency legal counsel.

3.1104 Mitigation or waiver.

(a) In exceptional circumstances, if the contractor cannot
satisfactorily prevent a personal conflict of interest as required
by paragraph (b)(2)(i) of the clause at 52.203-16, Preventing
Personal Conflicts of Interest, the contractor may submit a
request, through the contracting officer, for the head of the
contracting activity to—

(1) Agree to a plan to mitigate the personal conflict of
interest; or

(2) Waive the requirement to prevent personal conflicts
of interest.

(b) If the head of the contracting activity determines in
writing that such action is in the best interest of the Govern-
ment, the head of the contracting activity may impose condi-
tions that provide mitigation of a personal conflict of interest
or grant a waiver. ’

(c) This authority shall not be redelegated.

3.1105 Violations.

If the contracting officer suspects violation by the contrac-
tor of a requirement of paragraph (b), (c)(3), or (d) of the
clause at 52.203-16, Preventing Personal Conflicts of Interest,
the contracting officer shall contact the agency legal counsel
for advice and/or recommendations on a course of action.

3.1106 Contract clause.
(a) Insert the clause at 52.203-16, Preventing Personal
Conflicts of Interest, in solicitations and contracts that—
(1) Exceed the simplified acquisition threshold; and

(2) Include a requirement for services by contractor
employee(s) that involve performance of acquisition func-
tions closely associated with inherently governmental func-
tions for, or on behalf of, a Federal agency or department.

(b) If only a portion of a contract is for the performance of
acquisition functions closely associated with inherently gov-
ernmental functions, then the contracting officer shall still
insert the clause, but shall limit applicability of the clause to
that portion of the contract that is for the performance of such
services.

{(c) Do not insert the clause in solicitations or contracts with
aself-employed individual if the acquisition functions closely
associated with inherently governmental functions are to be
performed entirely by the self-employed individual, rather
than an employee of the contractor. '




SUBPART 8.4—FEDERAL SUPPLY SCHEDULES

8.402

Subpart 8.4—Federal Supply Schedules

8.401 Definitions.

As used in this subpart—

“Ordering activity” means an activity that is authorized to
place orders, or establish blanket purchase agreements (BPA),
against the General Services Administration’s (GSA) Multi-
ple Award Schedule contracts. A list of eligible ordering activ-
ities is available at hrtp:/wyww.gsa govischedules (click “For
Customers Ordering from Schedules” and then “Eligibility to
Use GSA Sources™).

“Multiple Award Schedule (MAS)” means contracts
awarded by GSA or the Department of Veterans Affairs (VA)
for similar or comparable supplies, or services, established
with more than one supplier, at varying prices. The primary

statutory authorities for the MAS program are Title III of the -

Federal Property and Administrative Services Act of 1949
(41 U.S.C. 251, et seq.) and Title 40 U.S.C. 501, Services for
Executive Agencies.

“Requiring agency” means the agency needing the sup-
plies or services.

“Schedules e-Library” means the on-line source for GSA
and VA Federal Supply Schedule contract award information.
Schedules e-Library may be accessed at /ip./www.gsa.gov/
elibrary.

“Special Item Number (SIN)” means a group of generi-
cally similar (but not identical) supplies or services that are
intended to serve the same general purpose or function.

8.402 General.

(a) The Federal Supply Schedule program is also known as
the GSA Schedules Program or the Multiple Award Schedule
Program. The Federal Supply Schedule program is directed
and managed by GSA and provides Federal agencies (see
8.002) with a simplified process for obtaining commercial
supplies and services at prices associated with volume buying.
Indefinite delivery contracts are awarded to provide supplies
and services at stated prices for given periods of time. GSA
may delegate certain responsibilities to other agencies
(e.g., GSA has delegated authority to the VA to procure med-
ical supplies under the VA Federal Supply Schedules pro-
gram). Orders issued under the VA Federal Supply Schedule
program are covered by this subpart. Additionally, the Depart-
ment of Defense (DoD) manages similar systems of schedule-
type contracting for military items; however, DoD systems are
not covered by this subpart.

(b) GSA schedule contracts require all schedule contrac-
tors to publish an “Authorized Federal Supply Schedule
Pricelist” (pricelist). The pricelist contains all supplies and
services offered by a schedule contractor. In addition, each
pricelist contains the pricing and the terms and conditions per-
taining to each Special Item Number that is on schedule. The
schedule contractor is required to provide one copy of its

pricelist to any ordering activity upon request. Also, a copy of
the pricelist may be obtained from the Federal Supply Service
by submitting a  written e-mail request to
schedules.infocenteridigsagov or by  telephone  at
1-800-488-3111. This subpart, together with the pricelists,
contain necessary information for placing delivery or task
orders with schedule contractors. In addition, the GSA sched-
ule contracting office issues Federal Supply Schedules publi-
cations that contain a general overview of the Federal Supply
Schedule (FSS) program and address pertinent topics. Order-
ing activities may request copies of schedules publications by
contacting the Centralized Mailing List Service through the
Internet at hup://www.gsa govemls, submitting written e-
mail requests to CAMLS@gsa.gov; or by completing GSA
Form 457, FSS Publications Mailing List Application, and
mailing itto the GSA Centralized Mailing List Service (7SM),
P.O. Box 6477, Fort Worth, TX 76115. Copies of GSA
Form 457 may also be obtained from the above-referenced
points of contact.

(c)(1) GSA offers an on-line shopping service called “GSA
Advantage!” through which ordering activities may place
orders against Schedules. (Ordering activities may also use
GSA Advantage! to place orders through GSA’s Global Sup-
ply System, a GSA wholesale supply source, formerly known
as “GSA Stock” or the “Customer Supply Center.”
FAR Subpart 8.4 is not applicable to orders placed through the
GSA Global Supply System.) Ordering activities may access
GSA Advantage! through the GSA Federal Supply Service
Home Page (htip://www.gsa. gov/{ss) or the GSA Federal Sup-
ply Schedule Home Page at firtp: /www.gsa.gov/schedules.

(2) GSA Advantage! enables ordering activities to
search specific information (i.e., national stock number, part
number, common name), review delivery options, place
orders directly with Schedule contractors (except see 8.405-6)
and pay for orders using the Governmentwide commercial
purchase card.

(d)(1) e-Buy, GSA’s electronic Request for Quotation
(RFQ) system, is a part of a suite of on-line tools which com-
plement GSA Advantage!. E-Buy allows ordering activities to
post requirements, obtain quotes, and issue orders electroni-
cally. Posting an RFQ on e-Buy—

(i) Is one medium for providing fair notice to all
schedule contractors offering such supplies and services as
required by 8.405-1, 8.405-2, and 8.405-3; and

(ii) Is required when an order contains brand-name
specifications (see 8.405-6).

(2) Ordering activities may- access e-Buy at furp://
www.ebuy gsa.gov. For more information or assistance on
either GSA Advantage! or e-Buy, contact GSA at Internet e-
mail address gsa. advantagelagsa. gov.

(e) For more information or assistance regarding the Fed-
eral Supply Schedule Program, review the following website:
http: www.gsa gov/schedules. Additionally, for on-line train-
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ing courses regarding the Schedules Program, review the fol-
lowing website: Atip://fssiraining. gsa.gov.

(f) For administrative convenience, an ordering activity
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
requirements (Part 6), acquisition of commercial items
(Part 12), contracting methods (Parts 13, 14, and 15), and
small business programs (Part 19));

(2) The ordering activity contracting officer has deter-
mined the price for the items not on the Federal Supply Sched-
ule is fair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federal Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

(g) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
Central Contractor Registration (CCR) database as to whether
the contractor has a delinquent debt subject to collection under
the Treasury Offset Program (TOP).

8.403 Applicability.

(a) Procedures in this subpart apply to—

(1) Individual orders for supplies or services placed
against Federal Supply Schedules contracts; and

(2) BPAs established against Federal Supply Schedule
contracts. ‘

(b) GSA may establish special ordering procedures for a
particular schedule. In this case, that schedule will specify
those special ordering procedures. Unless otherwise noted,
special ordering procedures established for a Federal Supply
Schedule take precedence over the procedures in §.405.

(¢) In accordance with section 1427(b) of Public Law 108-
136, for requirements that substantially or to a dominant
extent specify performance of architect-engineer services (as
defined in 2.101), agencies—

(1) Shall use the procedures at Subpart 36.6; and
(2) Shall not place orders for such requirements under
a Federal Supply Schedule.

8.404 Use of Federal Supply Schedules.

(a) General. Parts 13 (except 13.303-2(c)(3)), 14, 15, and
19 (except for the requirement at 19.202-1(e)(1)(iii)) do not
apply to BPAs or orders placed against Federal Supply Sched-
ules contracts (but see 8.403-5). BPAs and orders placed
against a MAS, using the procedures in this subpart, are con-

8.4-2 (FAC 2005-54)

sidered to be issued using full and open competition (see
6.102(d)(3)). Therefore, when establishing a BPA (as autho-
rized by 13.303-2(c)(3)), or placing orders under Federal Sup-
ply Schedule contracts using the procedures of 8.405,
ordering activities shall not seek competition outside of the
Federal Supply Schedules or synopsize the requirement; but
see paragraph (g) of this section.

(b)(1) The contracting officer, when placing an order or
establishing a BPA, is responsible for applying the regulatory
and statutory requirements applicable to the agency for which
the order is placed or the BPA is established. The requiring
agency shall provide the information on the applicable regu-
latory and statutory requirements to the contracting officer
responsible for placing the order.

(2) For orders over $500,000, see subpart 17.5 for addi-
tional requirements for interagency acquisitions. For exam-
ple, the requiring agency shall make a determination that use
of the Federal Supply Schedule is the best procurement
approach, in accordance with 17.502-1(a). '

(¢) Acquisition planning. Orders placed under a Federal
Supply Schedule contract—

(1) Are not exempt from the development of acquisition
plans (see Subpart 7.1), and an information technology acqui-
sition strategy (see Part 39);

(2) Must comply with all FAR requirements for a bun-
dled contract when the order meets the definition of “bundled
contract” (see 2.101(b)); and

(3) Must, whether placed by the requiring agency, or on
behalf of the requiring agency, be consistent with the requiring
agency’s statutory and regulatory requirements applicable to
the acquisition of the supply or service.

(d) Pricing. Supplies offered on the schedule are listed at
fixed prices. Services offered on the schedule are priced either
at hourly rates, or at a fixed price for performance of a specific
task (e.g, installation, maintenance, and repair). GSA has
already determined the prices of supplies and fixed-price ser-
vices, and rates for services offered at hourly rates, under
schedule contracts to be fair and reasonable. Therefore, order-
ing activities are not required to make a separate determina-
tion of fair and reasonable pricing, except for a price
evaluation as required by 8.403-2(d). By placing an order
against a schedule contract using the procedures in §.405, the
ordering activity has concluded that the order represents the
best value (as defined in FAR 2.101) and results in the lowest
overall cost alternative (considering price, special features,
administrative costs, etc.) to meet the Government’s needs.
Although GSA has already negotiated fair and reasonable
pricing, ordering activities may seek additional discounts
before placing an order (see 8.403-4).

(e) The procedures under subpart 33.1 are applicable to the
issuance of an order or the establishment of a BPA against a

schedule contract.
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(f) If the ordering activity issues an RFQ, the ordering
activity shall provide the RFQ to any schedule contractor that
requests a copy of it.

(g)(1) Ordering activities shall publicize contract actions
funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5):

(i) Notices of proposed MAS orders (including
orders issued under BPAs) that are for “informational pur-
poses only” exceeding $25,000 shall follow the procedures in
5.704 for posting orders.

(ii) Award notices for MAS orders (including orders

(2) When an order is awarded or a Blanket Purchase
Agreement is established with an estimated value greater than
the simplified acquisition threshold and supported by a lim-
ited-source justification at §.405-6(a), the ordering activity
contracting officer must—

(i) Publicize the action (see 5.301); and

(ii) Post the justification in accordance with
8.405-6(a)(2).

8.405 Ordering procedures for Federal Supply Schedules.

Ordering activities shall use the ordering procedures of this
section when placing an order or establishing a BPA for sup-
plies or services. The procedures in this section apply to all
schedules. For establishing BPAs and for orders under BPAs
see §.405-3.

8.405-1 Ordering procedures for supplies, and services
not requiring a statement of work.

(a) Ordering activities shall use the procedures of this sub-
section when ordering supplies and services that are listed in
the schedules contracts at a fixed price for the performance of
a specific task, where a statement of work is not required
(e.g., installation, maintenance, and repair). For establishing
BPAs and for orders under BPAs see 8.405-3.

(b) Orders at or below the micro-purchase threshold.
Ordering activities may place orders at, or below, the micro-
purchase threshold with any Federal Supply Schedule con-
tractor that can meet the agency’s needs. Although not
required to solicit from a specific number of schedule contrac-
tors, ordering activities should attempt to distribute orders
among contractors.

(¢) Orders exceeding the micro-purchase threshold but not
exceeding the simplified acquisition threshold. Ordering
activities shall place orders with the schedule contractor that
can provide the supply or service that represents the best
value. Before placing an order, an ordering activity shall:

(1) Consider reasonably available information about the
supply or service offered under MAS contracts by surveying
at least three schedule contractors through the GSA Advan-
tage! on-line shopping service, by reviewing the catalogs or
pricelists of at least three schedule contractors, or by request-

ing quotations from at least three schedule contractors (see
8.405-5); or

(2) Document the circumstances for restricting consid-
eration to fewer than three schedule contractors based on one
of the reasons at 8.405-6(a);

(d) For proposed orders exceeding the simplified acquisi-
tion threshold. (1) Each order shall be placed on a competitive
basis in accordance with (d)(2) and (3) of this section, unless
this requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.

(2) The ordering activity contracting officer shall pro-
vide an RFQ that includes a description of the supplies to be
delivered or the services to be performed and the basis upon
which the selection will be made (see 8.405-1(f)).

(3) The ordering activity contracting officer shall —

(i) Post the RFQ on e-Buy to afford all schedule con-
tractors offering the required supplies or services under the
appropriate multiple award schedule(s) an opportunity to sub-
mit a quote; or

(ii) Provide the RFQ to as many schedule contractors
as practicable, consistent with market research appropriate to
the circumstances, to reasonably ensure that quotes will be
received from at least three contractors that can fulfill the
requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirement, the
contracting officer shall prepare a written determination
explaining that no additional contractors capable of fulfilling
the requirement could be identified despite reasonable efforts
to do so. The determination must clearly explain efforts made
to obtain quotes from at least three schedule contractors.

(4) The ordering activity contracting officer shall ensure
that all quotes received are fairly considered and award is
made in accordance with the basis for selection in the RFQ.

(e) When an order contains brand-name specifications, the
contracting officer shall post the RFQ on e-Buy along with the
justification or documentation as required by 8.405-6.

(f) In addition to price (see 8.404(d) and 8.405-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(1) Past performance.

(2) Special features of the supply or service required for
effective program performance.

(3) Trade-in considerations.

(4) Probable life of the item selected as compared with
that of a comparable item.

(5) Warranty considerations.

(6) Maintenance availability.

(7) Environmental and energy efficiency consider-
ations.

(8) Delivery terms.

(g) Minimum documentation. The ordering activity shall
document—
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(1) The schedule contracts considered, noting the contrac-
tor from which the supply or service was purchased;

(2) A description of the supply or service purchased;

(3) The amount paid;

(4) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at 8.405-1(d); and

(5) The basis for the award decision.

8.405-2 Ordering procedures for services requiring a
statement of work.

(a) General. Ordering activities shall use the procedures in
this subsection when ordering services priced at hourly rates
as established by the schedule contracts. The applicable ser-
vices will be identified in the Federal Supply Schedule publi-
cations and the contractor’s pricelists. For establishing BPAs
and for orders under BPAs see 8.405-3.

(b) Statements of Work (SOWs). All Statements of Work
shall include a description of work to be performed; location
of work; period of performance; deliverable schedule; appli-
cable performance standards; and any special requirements
(e.g., security clearances, travel, special knowledge). To the
maximum extent practicable, agency requirements shall be
performance-based statements (see Subpart 37.6).

(c) Request for Quotation procedures. The ordering activ-
ity must provide the Request for Quotation (RFQ), which
includes the statement of work and evaluation criteria
(e.g., experience and past performance), to schedule contrac-
tors that offer services that will meet the agency’s needs. The
RFQ may be posted to GSA’s electronic RFQ system, e-Buy
(see 8.402(d).

(1) Orders at, or below, the micro-purchase threshold.
Ordering activities may place orders at, or below, the micro-
purchase threshold with any Federal Supply Schedule con-
tractor that can meet the agency’s needs. The ordering activity
should attempt to distribute orders among contractors.

(2) For orders exceeding the micro-purchase threshold,
but not exceeding the simplified acquisition threshold.
(i) The ordering activity shall develop a statement of work, in
accordance with §.403-2(b).

(ii) The ordering activity shall provide the RFQ
(including the statement of work and evaluation criteria) to at
least three schedule contractors that offer services that will
meet the agency’s needs or document the circumstances for
restricting consideration to fewer than three schedule contrac-
tors based on one of the reasons at 8.405-6(a).

(iii) The ordering activity shall specify the type of
order (i.e., firm-fixed-price, labor-hour) for the services iden-
tified in the statement of work. The contracting officer should
establish firm-fixed-prices, as appropriate.

(3) For proposed orders exceeding the simplified acqui-
sition threshold. In addition to meeting the requirements of
8.405-2(c)(2)(i) and (iii), the following procedures apply:
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(i) Each order shall be placed on a competitive basis
in accordance with (¢)(3)(ii) and (iii) of this section, unless
this requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.403-6.

(ii) The ordering activity contracting officer shall
provide an RFQ that includes a statement of work and the
evaluation criteria.

(iii) The ordering activity contracting officer shall—

(A) Post the RFQ on e-Buy to afford all schedule
contractors offering the required services under the appropri-
ate multiple-award schedule(s) an opportunity to submit a
quote; or

(B) Provide the RFQ to as many schedule con-
tractors as practicable, consistent with market research appro-
priate to the circumstances, to reasonably ensure that quotes
will be received from at least three contractors that can fulfill
the requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirements, the
contracting officer shall prepare a written determination to
explain that no additional contractors capable of fuifilling the
requirements could be identified despite reasonable efforts to
do so. The determination must clearly explain efforts made to
obtain quotes from at least three schedule contractors.

(C) Ensure all quotes received are fairly consid-
ered and award is made in accordance with the evaluation cri-
teria in the RFQ.

(4) The ordering activity shall provide the RFQ (includ-
ing the statement of work and the evaluation criteria) to any
schedule contractor who requests a copy of it.

(d) Evaluation. The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors. The ordering activity is responsible
for considering the level of effort and the mix of labor pro-
posed to perform a specific task being ordered, and for deter-
mining that the total price is reasonable. Place the order with
the schedule contractor that represents the best value (see
8.404(d) and 8.405-4). After award, ordering activities should
provide timely notification to unsuccessful offerors. If an
unsuccessful offeror requests information on an award that
was based on factors other than price alone, a brief explana-
tion of the basis for the award decision shall be provided.

(e) Minimum documentation. The ordering activity shall
document—

(1) The schedule contracts considered, noting the con-
tractor from which the service was purchased;

(2) A description of the service purchased;

(3) The amount paid;

(4) The evaluation methodology used in selecting the
contractor to receive the order;

(5) The rationale for any tradeoffs in making the selec-
tion;

(6) The price reasonableness determination required by
paragraph (d) of this subsection;
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(7) The rationale for using other than—
(i) A firm-fixed price order; or
(ii) A performance-based order; and
(8) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at §.405-2(c).

8.405-3 Blanket purchase agreements (BPAs).

(a) Establishment. (1) Ordering activities may establish
BPAs under any schedule contract to fill repetitive needs for
supplies or services. Ordering activities shall establish the
BPA with the schedule contractor(s) that can provide the sup-
ply or service that represents the best value.

(2) In addition to price (see 8.404(d) and 8.403-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(i) Past performance.

(ii) Special features of the supply or service required
for effective program performance. »

(iii) Trade-in considerations.

(iv) Probable life of the item selected as compared
with that of a comparable item.

(v) Warranty considerations.

(vi) Maintenance availability.

(vii) Environmental and energy efficiency consider-

ations.

(viii) Delivery terms.

(3)(i) The ordering activity contracting officer shall, to
the maximum extent practicable, give preference to establish-
ing multiple-award BPAs, rather than establishing a single-
award BPA.

(ii) No single-award BPA with an estimated value
exceeding $103 million (including any options), may be
awarded unless the head of the agency determines in writing
that—

(A) The orders expected under the BPA are so
integrally related that only a single source can reasonably per-
form the work;

(B) The BPA provides only for firm-fixed priced
orders for—

(1) Products with unit prices established in the
BPA; or

(2) Services with prices established in the BPA
for specific tasks to be performed;

(C) Only one source is qualified and capable of
performing the work at a reasonable price to the Government;
or

(D) It is necessary in the public interest to award
the BPA to a single source for exceptional circumstances.

(iii) The requirement for a determination for a single-
award BPA greater than $103 million is in addition to any
applicable requirement for a limited-source justification at

8.405-6. However, the two documents may be combined into
one document.

(iv) In determining how many multiple-award BPAs
to establish or that a single-award BPA is appropriate, the con-
tracting officer should consider the following factors and doc-
ument the decision in the acquisition plan or BPA file:

(A) The scope and complexity of the require-
ment(s);

(B) The benefits of on-going competition and the
need to periodically compare multiple technical approaches or
prices;

(C) The administrative costs of BPAs; and

(D) The technical qualifications of the schedule
contractor(s).

(4) BPAs shall address the frequency of ordering,
invoicing, discounts, requirements (e.g., estimated quantities,
work to be performed), delivery locations, and time.

(5) When establishing multiple-award BPAs, the order-
ing activity shall specify the procedures for placing orders
under the BPAs in accordance with 8.405-3(¢c)(2).

(6) Establishment of a multi-agency BPA against a Fed-
eral Supply Schedule contract is permitted if the multi-agency
BPA identifies the participating agencies and their estimated
requirements at the time the BPA is established.

(7) Minimum documentation. The ordering activity con-
tracting officer shall include in the BPA file documentation
the—

(i) Schedule contracts considered, noting the con-
tractor to which the BPA was awarded;

(ii) Description of the supply or service purchased;

(iii) Price;

(iv) Required justification for a limited-source BPA
(see 8.405-6), if applicable;

(v) Determination for a single-award BPA exceeding
$100 million, if applicable (see (a)(3)(ii));

(vi) Documentation supporting the decision to estab-
lish multiple-award BPAs or a single-award BPA (see
(@)3)iv));

(vii) Evidence of compliance with paragraph (b) of
this section, for competitively awarded BPAs, if applicable;
and

(viii) Basis for the award decision. This should
include the evaluation methodology used in selecting the con-
tractor, the rationale for any tradeoffs in making the selection,
and a price reasonableness determination for services requir-
ing a statement of work.

(b) Competitive procedures for establishing a BPA. This
paragraph applies to the establishment of a BPA, in addition
to applicable instructions in paragraph (a).

(1) For supplies, and for services not requiring a state-
ment of work. The procedures of this paragraph apply when
establishing a BPA for supplies and services that are listed in
the schedule contract at a fixed price for the performance of a
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specific task, where a statement of work is not required (e.g.,
installation, maintenance, and repair).

(i) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. (A) The ordering activ-
ity shall:

(1) Consider reasonably available information
about the supply or service offered under MAS contracts by
surveying at least three schedule contractors through the GSA
Advantage! on-line shopping service, by reviewing the cata-
logs or pricelists of at least three schedule contractors, or by
requesting quotations from at least three schedule contractors
(see 8.405-5); or

(2) Document the circumstances for restricting
consideration to fewer than three schedule contractors based

(B) The ordering activity shall establish the BPA
with the schedule contractor(s) that can provide the best value.

(ii) If the estimated value of the BPA exceeds the sim-
plified acquisition threshold. The ordering activity contract-
ing officer:

(A) Shall provide an RFQ that includes a descrip-
tion of the supplies to be delivered or the services to be per-
formed and the basis upon which the selection will be made.

(B) (1) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple award schedule(s) an opportu-
nity to submit a quote; or

(2) Shall provide the RFQ to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall prepare a written determi-
nation explaining that no additional contractors capable of
fulfilling the requirements could be identified despite reason-
able efforts to do so. The determination must clearly explain
efforts made to obtain quotes from at least three schedule con-
tractors.

(C) Shall ensure all quotes received are fairly con-
sidered and award is made in accordance with the basis for
selection in the RFQ. After seeking price reductions (see
that provides the best value.

(D) The BPA must be established in accordance
with paragraphs (b)(1)(ii)}(B) and (C) of this section, unless
the requirement is waived on the basis of a justification that
is prepared and approved in accordance with §.405-6.

(2) For services requiring a statement of work. This
applies when establishing a BPA that requires services priced
at hourly rates, as provided by the schedule contract. The
applicable services will be identified in the Federal Supply
Schedule publications and the contractor’s pricelists.
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(i) Statements of Work (SOWs). The ordering activity
shall develop a statement of work. All Statements of Work
shall include a description of work to be performed; location
of work; period of performance; deliverable schedule; appli-
cable performance standards; and any special requirements
(e.g., security clearances, travel, and special knowledge). To
the maximum extent practicable, agency requirements shall
be performance-based statements (see subpart 37.6).

(ii) Type-of-order preference. The ordering activity
shall specify the order type (i.e., firm-fixed price, labor-hour)
for the services identified in the statement of work. The con-
tracting officer should establish firm-fixed prices, as appro-
priate.

(iil) Request for Quotation procedures. The ordering
activity must provide a RFQ, which includes the statement of
work and evaluation criteria (e.g., experience and past perfor-
mance), to schedule contractors that offer services that will
meet the agency’s needs. The RFQ may be posted to GSA’s
electronic RFQ system, e-Buy (see 8.402(d)).

(iv) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. The ordering activity
shall provide the RFQ (including the statement of work and
evaluation criteria) to at least three schedule contractors that
offer services that will meet the agency’s needs.

(v) If estimated value of the BPA exceeds the simpli-
fied acquisition threshold. The ordering activity contracting
officer—

(A) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple-award schedule an opportunity
to submit a quote; or

(B) Shall provide the RFQ, which includes the
statement of work and evaluation criteria, to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall document the file. The
contracting officer shall prepare a written determination
explaining that no additional contractors capable of fulfilling
the requirements could be identified despite reasonable efforts
to do so. The determination must clearly explain efforts made
to obtain quotes from at least three schedule contractors.

(vi) The ordering activity contracting officer shall
ensure all quotes received are fairly considered and award is
made in accordance with the basis for selection in the RFQ.
The ordering activity is responsible for considering the level
of effort and the mix of labor proposed to perform, and for
determining that the proposed price is reasonable.

(vii) The BPA must be established in accordance
with paragraph (b)(2)(iv) or (v), and with paragraph (b)(2)(vi)
of this section, unless the requirement is waived on the basis
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of a justification that is prepared and approved in accordance
with 8.405-6.

(viii) The ordering activity contracting officer shall
establish the BPA with the schedule contractor(s) that repre-
sents the best value (see 8.404(d) and 8.405-4).

(3) After award, ordering activities should provide
timely notification to unsuccessful offerors. If an unsuccessful
offeror requests information on an award that was based on
factors other than price alone, a brief explanation of the basis
for the award decision shall be provided.

(c) Ordering from BPAs. The procedures in this paragraph
(c) are not required for BPAs established on or before May 16,
2011. However, ordering activities are encouraged to use the
procedures for such BPAs.

(1) Single-award BPA. If the ordering activity estab-
lishes a single-award BPA, authorized users may place the
order directly under the established BPA when the need for the
supply or service arises.

(2) Multiple-award BPAs.(i) Orders at or below the
micro-purchase threshold. The ordering activity may place
orders at or below the micro-purchase threshold with any BPA
holder that can meet the agency needs. The ordering activity
should attempt to distribute any such orders among the BPA
holders.

(ii) Orders exceeding the micro-purchase threshold
but not exceeding the simplified acquisition threshold.

(A) The ordering activity must provide each multiple-award
BPA holder a fair opportunity to be considered for each order
exceeding the micro-purchase threshold, but not exceeding
the simplified acquisition threshold unless one of the excep-
tions at 8.405-6(a)(1)(i) applies.

(B) The ordering activity need not contact each of
the multiple-award BPA holders before placing an order if
information is available to ensure that each BPA holder is pro-
vided a fair opportunity to be considered for each order.

(C) The ordering activity contracting officer shall
document the circumstances when restricting consideration to
less than all multiple-award BPA holders offering the required
supplies and services.

(iii) Orders exceeding the simplified acquisition
threshold. (A) The ordering activity shall place an order in
accordance with paragraphs (¢)(2)(iii)(A)(/), (2) and (3) of
this paragraph, unless the requirement is waived on the basis
of a justification that is prepared and approved in accordance
with 8.405-6. The ordering activity shall—

(1) Provide an RFQ to all BPA holders offering
the required supplies or services under the multiple-award
BPAs, to include a description of the supplies to be delivered
or the services to be performed and the basis upon which the
selection will be made;

(2) Afford all BPA holders responding to the
RFQ an opportunity to submit a quote; and
(3) Fairly consider all responses received and
make award in accordance with the selection procedures.
(B) The ordering activity shall document evi-
dence of compliance with these procedures and the basis for
the award decision. '

(3) BPAs for hourly-rate services. If the BPA is for
hourly-rate services, the ordering activity shall develop a
statement of work for each order covered by the BPA. Order-
ing activities should place these orders on a firm-fixed price
basis to the maximum extent practicable. All orders under the
BPA shall specify a price for the performance of the tasks
identified in the statement of work.

(d) Duration of BPAs. (1) Multiple-award BPAs generally
should not exceed five years in length, but may do so to meet
program requirements.

(2) A single-award BPA shall not exceed one year. It
may have up to four one-year options. See paragraph (e) of
this section for requirements associated with option exercise.

(3) Contractors may be awarded BPAs that extend
beyond the current term of their GSA Schedule contract, so
long as there are option periods in their GSA Schedule con-
tract that, if exercised, will cover the BPA’s period of perfor-
mance.

(e) Review of BP4s.(1) The ordering activity contracting
officer shall review the BPA and determine in writing, at least
once a year (e.g., at option exercise), whether—

(i) The schedule contract, upon which the BPA was
established, is still in effect;

(i) The BPA still represents the best value (see
8.404(d)); and

(ili) Estimated quantities/amounts have been
exceeded and additional price reductions can be obtained.

(2) The determination shall be included in the BPA file
documentation.

(3) If a single-award BPA is established, the ordering
activity contracting officer’s annual determination must be
approved by the ordering activity’s competition advocate
prior to the exercise of an option to extend the term of the
BPA.

8.405-4 Price reductions.

Ordering activities may request a price reduction at any
time before placing an order, establishing a BPA, or in con-
junction with the annual BPA review. However, the ordering
activity shall seek a price reduction when the order or BPA
exceeds the simplified acquisition threshold. Schedule con-
tractors are not required to pass on to all schedule users a price
reduction extended only to an individual ordering activity for
a specific order or BPA.
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8.405-5 Smallbusiness.
mandatory in this subpart, in accordance with section 1331 of
Public Law 111-240 (15 U.8.C. 644(r))—
(1) Ordering activity contracting officers may, at their
discretion—
(i) Set aside orders for any of the small business con-
cerns identified in 19.000(a)(3); and
(i1) Set aside BPAs for any of the small business con-
cerns identified in 19.000(a)(3).
(2) When setting aside orders and BPAs—
(i) Follow the ordering procedures for Federal Sup-
ply Schedules at 8.403-1, 8.403-2, and 8.405-3; and
(i) The specific small business program eligibility
requirements identified in part 19 apply.

(b) Orders placed against schedule contracts may be cred-
ited toward the ordering activity’s small business goals. For
purposes of reporting an order placed with a small business
schedule contractor, an ordering agency may only take credit
if the awardee meets a size standard that corresponds to the
work performed. Ordering activities should rely on the small
business representations made by schedule contractors at the
contract level. .

(¢) Ordering activities may consider socio-economic status
when identifying contractor(s) for consideration or competi-
tion for award of an order or BPA, At a minimum, ordering
activities should consider, if available, at least one small busi-
ness, veteran-owned small business, service disabled veteran-
owned small business, HUBZone small business, women-
owned small business, or small disadvantaged business sched-
ule contractor(s). GSA Advantage! and Schedules e-Library at
http://www.gsa.gov/fss contain information on the small busi-
ness representations of Schedule contractors.

(d) For orders exceeding the micro-purchase threshold,
ordering activities should give preference to the items of small
business concerns when two or more items at the same deliv-
ered price will satisfy the requirement.

8.405-6 Limiting sources.

Orders placed or BPAs established under Federal Supply
Schedules are exempt from the requirements in part 6. How-
ever, an ordering activity must justify its action when restrict-
ing consideration in accordance with paragraphs (a) or (b) of
this section—

(a) Orders or BPAs exceeding the micro-purchase thresh-
old based on a limited sources justification.(1) Circum-
stances justifying limiting the source.(i) For a proposed order
or BPA with an estimated value exceeding the micro-purchase
threshold not placed or established in accordance with the pro-
cedures in 8.405-1, 8.405-2, or 8.405-3, the only circum-
stances that may justify the action are—

(A) An urgent and compelling need exists, and
following the procedures would result in unacceptable delays;
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(B) Only one source is capable of providing the
supplies or services required at the level of quality required
because the supplies or services are unique or highly special-
ized; or

(C) In the interest of economy and efficiency, the
new work is a logical follow-on to an original Federal Supply
Schedule order provided that the original order was placed in
accordance with the applicable Federal Supply Schedule
ordering procedures. The original order or BPA must not have
been previously issued under sole-source or limited-sources
procedures.

(ii) See 8.405-6(c) for the content of the justification
for an order or BPA exceeding the simplified acquisition
threshold.

(2) Posting.(i) Within 14 days after placing an order or
establishing a BPA exceeding the simplified acquisition
threshold that is supported by a limited-sources justification
permitted under any of the circumstances under paragraph
(a)(1) of this section, the ordering activity shall—

(A) Publish a notice in accordance with 5.301;
and

(B) Post the justification—

(1) At the GPE www.fedbizopps.gov;

(2) On the Web site of the ordering activity
agency, which may provide access to the justification by link-
ing to the GPE; and

(3) For a minimum of 30 days.

(i) In the case of an order or BPA permitted under
paragraph (a)(1)(i)(A) of this section, the justification shall be
posted within 30 days after award.

(iii) Contracting officers shall carefully screen all
justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (3 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed. Although
the submitter notice process set out in Executive Order 12600
“Predisclosure Notification Procedures for Confidential
Commercial Information™ does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public ihspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (a)(2)(i) and (ii) of this sec-
tion. :

(iv) This posting requirement does not apply when
disclosure would compromise the national security (e.g.,
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would result in disclosure of classified information) or create
other security risks.

(b) Items peculiar to one manufacturer. An item peculiar to
~one manufacturer can be a particular brand name, product, or
a feature of a product, peculiar to one manufacturer). A brand
name item, whether available on one or more schedule con-
tracts, is an item peculiar to one manufacturer.

(1) Brand name specifications shall not be used unless
the particular brand name, product, or feature is essential to
the Government’s requirements, and market research indi-
cates other companies’ similar products, or products lacking
the particular feature, do not meet, or cannot be modified to
meet, the agency’s needs.

(2) Documentation.(i) For proposed orders or BPAs
with an estimated value exceeding the micro-purchase thresh-
old, but not exceeding the simplified acquisition threshold, the
ordering activity contracting officer shall document the basis
for restricting consideration to an item peculiar to one manu-
facturer.

(ii) For proposed orders or BPAs with an estimated
value exceeding the simplified acquisition threshold see para-
graph (c) of this section.

(3) Posting.(i) The ordering activity shall post the fol-
lowing information along with the Request for Quotation
(RFQ) to e-Buy (hutp.Awww.ebuy. gsa.gov):

(A) For proposed orders or BPAs with an esti-
mated value exceeding $25,000, but not exceeding the simpli-
fied acquisition threshold, the documentation required by
paragraph (b)(2)(i) of this section.

(B) For proposed orders or BPAs with an esti-
mated value exceeding the simplified acquisition threshold,
the justification required by paragraph (c) of this section.

(it) The posting requirement of paragraph (b)(3)(i) of
this section does not apply when—

(A) Disclosure would compromise the national
security (e.g., would result in disclosure of classified informa-
tion) or create other security risks. The fact that access to clas-
sified matter may be necessary to submit a proposal or
perform the contract does not, in itself, justify use of this
exception;

(B) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offic-
ers to provide access through e-Buy; or

(C) The agency’s senior procurement executive
makes a written determination that access through e-Buy is
not in the Government’s interest.

(c) An order or BPA with an estimated value exceeding the
simplified acquisition threshold.(1) For a proposed order or
BPA exceeding the simplified acquisition threshold, the
requiring activity shall assist the ordering activity contracting
officer in the preparation of the justification. The justification
shall cite that the acquisition is conducted under the authority
of the Multiple-Award Schedule Program (see 8.401).

(2) At a minimum, each justification shall include the
following information:

(i) Identification of the agency and the contracting
activity, and specific identification of the document as a “Lim-
ited-Sources Justification.”

(ii) Nature and/or description of the action being
approved.

(iii) A description of the supplies or services required
to meet the agency’s needs (including the estimated value).

(iv) The authority and supporting rationale (see
8.405-6(a)(1)(i) and (b)(1)) and, if applicable, a demonstra-
tion of the proposed contractor’s unique qualifications to pro-
vide the required supply or service.

(v) A determination by the ordering activity con-
tracting officer that the order represents the best value consis-
tent with 8.404(d).

(vi) A description of the market research conducted
among schedule holders and the results or a statement of the
reason market research was not conducted.

(vii) Any other facts supporting the justification.

(viii) A statement of the actions, if any, the agency
may take to remove or overcome any barriers that led to the
restricted consideration before any subsequent acquisition for
the supplies or services is made.

(ix) The ordering activity contracting officer’s certi-
fication that the justification is accurate and complete to the
best of the contracting officer’s knowledge and belief.

(x) Evidence that any supporting data that is the
responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for limited sources) and which form a basis
for the justification have been certified as complete and accu-
rate by the technical or requirements personnel.
determination by the approving official identifying the cir-
cumstance that applies.

(d) Justification approvals.(1) For a proposed order or
BPA with an estimated value exceeding the simplified acqui-
sition threshold, but not exceeding $650,000, the ordering
activity contracting officer’s certification that the justification
is accurate and complete to the best of the ordering activity
contracting officer’s knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(2) For a proposed order or BPA with an estimated value
exceeding $650,000, but not exceeding $12.5 million, the jus-
tification must be approved by the competition advocate of the
activity placing the order, or by an official named in paragraph
(d)(3) or (d)(4) of this section. This authority is not delegable.

(3) For a proposed order or BPA with an estimated value
exceeding $12.5 million, but not exceeding $62.5 million (or,
for DoD, NASA, and the Coast Guard, not exceeding $85.5
million), the justification must be approved by—
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(i) The head of the procuring activity placing the
order;
(ii) A designee who—

(A) If a member of the armed forces, is a general
or flag officer;

(B) If acivilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule); or

(iii) An official named in paragraph (d)(4) of this
section.

(4) For a proposed order or BPA with an estimated value
exceeding $62.5 million (or, for DoD, NASA, and the Coast
Guard, over $85.5 million), the justification must be approved
by the senior procurement executive of the agency placing the
order. This authority is not delegable, except in the case of the
Under Secretary of Defense for Acquisition, Technology, and
Logistics, acting as the senior procurement executive for the
Department of Defense.

8.405-7 Payment.

Agencies may make payments for oral or written orders by
any authorized means, including the Governmentwide com-
mercial purchase card (but see 32.1108(b)(2)).

8.406 Ordering activity responsibilities.

8.406-1 Order placement.

(a) Ordering activities may place orders orally, except
for— '

(1) Supplies and services not requiring a statement of
work exceeding the simplified acquisition threshold;

(2) Services requiring a statement of work (SOW); and

(3) Orders containing brand-name specifications that
exceed $25,000.

(b) Ordering activities may use Qptional Form 347, an
agency-prescribed form, or an established electronic commu-
nications format to order supplies or services from schedule
contracts.

(c) The ordering activity shall place an order directly with
the contractor in accordance with the terms and conditions of
the pricelists (see 8.402(b)). Prior to placement of the order,
the ordering activity shall ensure that the regulatory and stat-
utory requirements of the requiring agency have been applied.

(d) Orders shall include the following information in addi-
tion to any information required by the schedule contract:

(1) Complete shipping and billing addresses.

(2) Contract number and date.

(3) Agency order number.

(4) F.o.b. delivery point; i.e., origin or destination.
(5) Discount terms.

(6) Delivery time or period of performance.

(7) Special item number or national stock number.
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(8) A statement of work for services, when required, or
a brief, complete description of each item (when ordering by
model number, features and options such as color, finish, and
electrical characteristics, if available, must be specified).

(9) Quantity and any variation in quantity.

(10) Number of units.

(11) Unit price.

(12) Total price of order.

(13) Points of inspection and acceptance.

(14) Other pertinent data; e.g., delivery instructions or
receiving hours and size-of-truck limitation.

(15) Marking requirements.

(16) Level of preservation, packaging, and packing.

8.406-2 Inspection and acceptance.

(a) Supplies.(1) Consignees shall inspect supplies at desti-
nation except when—

(i) The schedule contract indicates that mandatory
source inspection is required by the schedule contracting
agency; or

(ii) A schedule item is covered by a product descrip-
tion, and the ordering activity determines that the schedule
contracting agency’s inspection assistance is needed (based
on the ordering volume, the complexity of the supplies, or the
past performance of the supplier).

{(2) When the schedule contracting agency performs the
inspection, the ordering activity will provide two copies of the
order specifying source inspection to the schedule contracting
agency. The schedule contracting agency will notify the order-
ing activity of acceptance or rejection of the supplies.

(3) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose. The consignee shall limit inspection to kind,
count, and condition on receipt.

(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

(b) Services. The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order. The ordering activity shall perform
inspections and tests as specified in the order’s quality assur-
ance surveillance plan in a manner that will not unduly delay
the work. '

8.406-3 Remedies for nonconformance.

(a) If a contractor delivers a supply or service, but it does
not conform to the order requirements, the ordering activity
shall take appropriate action in accordance with the inspection
and acceptance clause of the contract, as supplemented by the
order.

(b) If the contractor fails to perform an order, or take appro-
priate corrective action, the ordering activity may terminate
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the order for cause or modify the order to establish a new
delivery date (after obtaining consideration, as appropriate).
Ordering activities shall follow the procedures at 8.406-4
when terminating an order for cause.

8.406-4 Termination for cause.

(a)(1) An ordering activity contracting officer may termi-
nate individual orders for cause. Termination for cause shall
comply with FAR 12.403, and may include charging the con-
tractor with excess costs resulting from repurchase.

(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer has
terminated for cause an individual order to a Federal Supply
Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the pro-
cedures at 8.406-6, as appropriate.

(c) If the contractor is charged excess costs, the following
apply:

(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Govern-
ment, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall include
the notation:

Repurchase against the account of
contractor s name} under Order
under Contract [insert number].

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset secu-
rity. Ordering activities shall minimize excess costs to be
charged against the contractor and collect or set-off any excess
costs owed.

(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting office
after final payment to the contractor.

(i) The notice shall include the following informa-
tion about the terminated order:
* (A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s), and
a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.
(ii) The notice shall also include the following infor-
mation about the purchase contract:
(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of

[insert
[insert number]

payment.
(D) Contract number, if any.

(E) Other pertinent data.

(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or services
covered by the schedule contract. If the schedule contracting
officer has terminated any supplies or services covered by the
schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for cause shall be
fuifilled by the contractor, unless terminated for the conve-
nience of the Government by the ordering activity contracting
officer.

(e) Reporting. An ordering activity contracting officer, in
accordance with agency procedures, shall ensure that infor-
mation related to termination for cause notices and any
amendments are reported. In the event the termination for
cause is subsequently converted to a termination for conve-
nience, or is otherwise withdrawn, the contracting officer
shall ensure that a notice of the conversion or withdrawal is
reported. All reporting shall be in accordance with 42.1503(f).

8.406-5 Termination for the Government’s convenience.

(2) An ordering activity contracting officer may terminate
individual orders for the Government’s convenience. Termi-
nations for the Government’s convenience shall comply with

(b) Before terminating orders for the Government’s conve-
nience, the ordering activity contracting officer shall endeavor
to enter into a “no cost” settlement agreement with the
contractor.

(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or services
covered by the schedule contract for the Government’s
convenience.

8.406-6 Disputes.

(a) Disputes pertaining to the performance of orders under
a schedule contract.(1) Under the Disputes clause of the
schedule contract, the ordering activity contracting officer
may—

(i) Issue final decisions on disputes arising from per-
formance of the order (but see paragraph (b) of this section);
or

(ii) Refer the dispute to the schedule contracting
officer.

(2) The ordering activity contracting officer shall notify
the schedule contracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and con-
ditions to the schedule contracting officer for resolution under
the Disputes clause of the contract and notify the schedule
contractor of the referral.
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(c) Appeals. Contractors may appeal final decisions to  8.406-7 Contractor Performance Evaluation,
either the Board of Contract Appeals servicing the agency that Ordering activities must prepare an evaluation of contrac-
issued the final decision or the U.S. Court of Federal Claims. tor performance for each order that exceeds the simplified
(d) Alternative dispute resolution. The contracting officer ~ acquisition threshold in accordance with 42.1502(c).
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).
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Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items and
Commercially Available Off-The-Shelf Items

12.500 Scope of subpart.

(a) As required by sections 34 and 35 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 430 and 431), this
subpart lists provisions of law that are not applicable to—

(1) Contracts for the acquisition of commercial items;

(2) Subcontracts, at any tier, for the acquisition of com-
mercial items; and

(3) Contracts and subcontracts, at any tier, for the acqui-
sition of COTS items.

(b) This subpart also lists provisions of law that have been
amended to eliminate or modify their applicability to either
contracts or subcontracts for the acquisition of commercial
items.

12.501 Applicability.

(a) This subpart applies to any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to authorize
the waiver of any provision of law with respect to any subcon-
tract if the prime contractor is reselling or distributing com-
mercial items of another contractor without adding value.
This limitation is intended to preclude establishment of
unusual contractual arrangements solely for the purpose of
Government sales.

(c) For purposes of this subpart, contractors awarded sub-
contracts under Subpart 19.8, Contracting with the Small
Business Administration (the 8(a) Program), shall be consid-
ered prime contractors.

12.502 Procedures.
(a) The FAR prescription for the provision or clause for

priate part to reflect its proper application to prime contracts
for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-53,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, and 52.244-6,
Subcontracts for Commercial Items and Commercial Compo-
nents, reflect the applicability of the laws listed in 12.504 by
identifying the only provisions and clauses that are required
to be included in a subcontract at any tier for the acquisition
of commercial items or commercial components.

(c) The FAR prescription for the provision or clause for
each of the laws listed in 12,505 has been revised in the appro-
priate part to reflect its proper application to contracts and
subcontracts for the acquisition of COTS items.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial items.

(a) The following laws are not applicable to Executive
agency contracts for the acquisition of commercial items:

(141 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).

(2) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
3:203).

(4) 41 U.8.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(5) 31 U.8.C. 1354(a), Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements (see 22.1302).

(6) [Reserved]

(7) Section 806(a)(3) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Suppliers (see 28.106-6).

(8) 41 U.S.C, 254d(c)(1) and 10 U.S.C. 2313(c)1),
GAO Access to Contractor Employees, Section 871 of Pub. L.
110-417 (see 52.214-26 and 52.215-2).

(9) Pub. L. 110-417, section 841(a), Policy on Personal
Conflicts of Interest by Employees of Federal Government
Contractors 41 U.S.C. 2303 (see subpart 3.11). )

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition of
commercial items:

(1) 40 U.S.C. 3701 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.303).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for a
clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been mod-
ified in regards to Executive agency contracts for the acquisi-
tion of commercial items:

(1)41 U.S.C.253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23064, Truth in

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commerecial items.
(a) The following laws are not applicable to subcontracts
at any tier for the acquisition of commercial items or commer-
cial components at any tier:
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(1) 10 U.S.C. 2631, Transportation of Supplies by Sea
(except for the types of subcontracts listed at 47.504(d)).
(2) 15 U.S.C. 644(d), Requirements relative to labor

surplus areas under the Small Business Act (see
Subpart 19.2).
(3) [Reserved]

(4)41 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).

(5) 41 U.S.C.253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(6) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see Subpart 3.4).

(7) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c), Exami-
nation of Records of Contractor, when a subcontractor is not
required to provide certified cost or pricing data
(see15.209(b)), unless using funds appropriated or otherwise
made available by the American Recovery and Reinvestment
Act 0of 2009 (Pub. L. 111-5).

(8) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see

Subpart 5.2).
(9) 41 U.S.C.418a, Rights in Technical Data (see

Subpart 27.4).
(10) 41 U.S.C. 701, ef seq., Drug-Free Workplace Act

of 1988 (see Subpart 23.5).

(11) 46 U.S.C. App. 1241(b), Transportation in Ameri-
can Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5) (except for the types of subcontracts listed at
47.504(d)).

(12) 49U.S8.C. 40118, Fly American provisions (see
Subpart 47.4).

(13) Section 806(a)(3) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Suppliers (see 28.106-6).

(b) The requirements for a certificate and clause under the
Contract Work Hours and Safety Standards Act,
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40 U.S.C. 3701 et seq., (see Subpart 22.3) are not applicable
to subcontracts at any tier for the acquisition of commercial
items or commercial components.

(c) The applicability of the following laws has been mod-
ified in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1)41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
Subpart 3.5).

(2) 41 U.S.C.254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see Subpart 15.4).

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).

12.505 Applicability of certain laws to contracts for the
acquisition of COTS items,

COTS items are a subset of commercial items. Therefore,
any laws listed in sections 12.503 and 12.504 are also inappli-
cable or modified in their applicability to contracts or subcon-
tracts for the acquisition of COTS items. In addition, the
following laws are not applicable to contracts for the acquisi-
tion of COTS items:

(a)(1) 41 U.S.C. 10a, portion of first sentence that reads
“substantially all from articles, materials, or supplies mined,
produced, or manufactured, as the case may be, in the United
States,” Buy American Act-Supplies, component test (see
52.225-1 and 52.225-3).

(2) 41 U.S.C. 10b, portion of first sentence that reads
“substantially all from articles, materials, or supplies mined,
produced, or manufactured, as the case may be, in the United
States,” Buy American Act-Construction Materials, compo-
nent test (see 52.225-9 and 52.225-11).

(b) 42 U.S.C. 6962(c)(3)(A), Certification and Estimate of
Percentage of Recovered Material.
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Subpart 25.7—Prohibited Sources

25.700 Scope of subpart.

This subpart implements—

(a) Economic sanctions administered by the Office of For-
eign Assets Control (OFAC) in the Department of the Trea-
sury prohibiting transactions involving certain countries,
entities, and individuals;

(b) The Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174);

(c) The Iran Sanctions Act of 1996 (Iran Sanctions Act)
(Pub. L. 104-172; 50 U.S.C. 1701 note), including amend-
ments by the Iran Freedom Support Act (Pub. L. 109-293) and
section 102 of the Comprehensive Iran Sanctions, Account-
ability, and Divestment Act of 2010 (Pub. L. 111-195); and

(d) Section 106 of the Comprehensive Iran Sanctions,
Accountability, and Divestment Act of 2010 (22_U.S.C.
8515).

25.701 Restrictions administered by the Department of
the Treasury on acquisitions of supplies or services
from prohibited sources.

(a) Except as authorized by OFAC, agencies and their con-
tractors and subcontractors must not acquire any supplies or
services if any proclamation, Executive order, or statute
administered by OFAC, or if OFAC’s implementing regula-
tions at 31 CFR Chapter V, would prohibit such a transaction
by a person subject to the jurisdiction of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea into the United States or
its outlying areas. In addition, lists of entities and individuals
subject to economic sanctions are included in OFAC’s List of
Specially Designated Nationals and Blocked Persons at http:/
/www.treas.gov/offices/enforcement/ofac/sdn. More infor-
mation about these restrictions, as well as updates, is available
in OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at htip://www.treas.gov/offices/enforce-
ment/ofac.

(¢) Refer questions concerning the restrictions in para-
graphs (a) or (b) of this section to the—

Department of the Treasury
Office of Foreign Assets Control
Washington, DC 20220
(Telephone (202) 622-2490).

25.702 Prohibition on contracting with entities that
conduct restricted business operations in Sudan.

25.702-1 Definitions.
As used in this section—
“Appropriate Congressional committees” means—

(1) The Committee on Banking, Housing, and Urban
Affairs, The Committee on Foreign Relations, and the Select
Committee on Intelligence of the Senate; and

(2) The Committee on Financial Services, the Commit-
tee on Foreign Relations, and the Permanent Select Commit-
tee on Intelligence of the House of Representatives.

“Business operations” means engaging in commerce in
any form, including by acquiring, developing, maintaining,
owning, selling, possessing, leasing, or operating equipment,
facilities, personnel, products, services, personal property,
real property, or any other apparatus of business or commerce.

“Marginalized populations of Sudan” means—

(1) Adversely affected groups in regions authorized to
receive assistance under section 8(c) of the Darfur Peace and
Accountability Act (Pub. L. 109-344) (50 U.S.C. 1701 note);
and

(2) Marginalized areas in Northern Sudan described in
section 4(9) of such Act.

“Restricted business operations™—

(1) Means, except as provided in paragraph (2) of this
definition, business operations in Sudan that include power
production activities, mineral extraction activities, oil-related
activities, or the production of military- equipment, as those
terms are defined in the Sudan Accountability and Divestment
Act 0f 2007 (Pub. L. 110-174).

(2) Does not include business operations that the person
(as that term is defined in Section 2 of the Sudan Accountabil-
ity and Divestment Act of 2007) conducting the business can
demonstrate— '

(i) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(ii) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(iii) Consist of providing goods or services to mar-
ginalized populations of Sudan;

(iv) Consist of providing goods or services to an
internationally recognized peacekeeping force or humanitar-
ian organization;

(v) Consist of providing goods or services that are
used only to promote health or education; or

(vi) Have been voluntarily suspended.

25.702-2 Certification.

As required by the Sudan Accountability and Divestment
Act 0f 2007 (Pub. L. 110-174), each offeror must certify that
it does not conduct restricted business operations in Sudan.

25.702-3 Remedies.

Upon the determination of a false certification under sub-
section 25.702-2—

25.7-1
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(a) The contracting officer may terminate the contract;

(b) The suspending official may suspend the contractor in

(c) The debarring official may debar the contractor for a
period not to exceed 3 years in accordance with the procedures

in Subpart 9.4.

25.702-4 Waiver.

(a) The President may waive the requirement of subsection
and certifies in writing to the appropriate congressional com-
mittees that it is in the national interest to do so.

(b) An agency seeking waiver of the requirement shall sub-
mit the request to the Administrator of the Office of Federal
Procurement Policy (OFPP), allowing sufficient time for
review and approval. Upon receipt of the waiver request,
OFPP shall consult with the President’s National Security
Council, Office of African Affairs, and the Department of
State Sudan Office and Sanctions Office to assess foreign pol-
icy aspects of making a national interest recommendation.

(c) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled if warranted.

(1) A class waiver may be requested only when the class
of supplies is not available from any other source and it is in
the national interest.

(2) Prior to submitting the waiver request, the request
. must be reviewed and cleared by the agency head.

(3) All waiver requests must include the following
information:

(i) Agency name, complete mailing address, and
point of contact name, telephone number, and email address;

(ii) Offeror’s name, complete mailing address, and
point of contact name, telephone number, and email address;

(iii) Description/nature of product or service;

(iv) The total cost and length of the contract;

(v) Justification, with market research demonstrat-
ing that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror, as well as why it is in the national interest for the Pres-
ident to waive the prohibition on contracting with this offeror
that conducts restricted business operations in Sudan, includ-
ing consideration of foreign policy aspects identified in con-
sultation(s) pursuant to 25.702-4(b);

(vi) Documentation regarding the offeror’s past per-
formance and integrity (see the Past Performance Information
Retrieval System including the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov and any
other relevant information);

(vii) Information regarding the offeror’s relationship
or connection with other firms that conduct prohibited busi-
ness operations in Sudan; and

25.7-2

(viii) Any humanitarian efforts engaged in by the off-
eror, the human rights impact of doing business with the off-
eror for which the waiver is requested, and the extent of the
offeror’s business operations in Sudan.

(d) The consultation in 25.702-4(b) and the information in
25.702-4(c)(3) will be considered in determining whether to
recommend that the President waive the requirement of sub-
section 25.702-2. 1In accordance with section 6(c) of the
Sudan Accountability and Divestment Act 0of 2007, OFPP will
semiannually submit a report to Congress, on April 15th and
October 15th, on the waivers granted.

25.703 Prohibition on contracting with entities that
engage in certain activities relating to Iran.

25.703-1 Definitions.
As used in this subpart—
“Person”—

(1) Means—

(i) A natural person;

(ii) A corporation, business association, partnership,
society, trust, financial institution, insurer, underwriter, guar-
antor, and any other business organization, any other nongov-
ernmental entity, organization, or group, and any
governmental entity operating as a business enterprise; and

(iii) Any successor to any entity described in para-
graph (1)(ii) of this definition; and

(2) Does not include a government or governmental
entity that is not operating as a business enterprise.

“Sensitive technology”— '

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(i) To restrict the free flow of unbiased information
in Iran; or

(ii) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (30
U.S.C. 1702(b)(3)).

25.703-2 Iran Sanctions Act.

(a) Certification. (1) As required by the Iran Sanctions Act
(50 U.S.C. 1701 note), unless an exception applies in accor-
dance with paragraph (c¢) of this subsection, or a waiver is
granted in accordance with 25.703-4, each offeror must cer-
tify that the offeror, and any person owned or controlled by the
offeror, does not engage in any activity for which sanctions
may be imposed under section 5 of the Iran Sanctions Act.

(2) In general, the following activities, which are
described in detail in section 5 of the Iran Sanctions Act, are
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activities for which sanctions may be imposed on or after
- July 1, 2010—

(i) Knowingly making an investment of $20,000,000
or more, or a combination of investments of $5,000,000 or
more that equal or exceed $20,000,000in a 12-month period,
that directly and significantly contribute to the enhancement
of Iran’s ability to develop petroleum resources.

(it) Knowingly selling, leasing or providing to Iran
goods, services, technology, information, or support with a
fair market value of $1,000,000 or more, or during a 12—
month period with an aggregate fair market value of
$5,000,000 or more, that could directly and significantly facil-
itate the maintenance or expansion of Iran’s domestic produc-
tion of refined petroleum products, including any direct and
significant assistance with respect to the construction, mod-
ernization, or repair of petroleum refineries.

(iiif) Knowingly selling or providing to Iran refined
petroleum products with a fair market value of $1,000,000 or
more, or during a 12-month period with an aggregate fair
market value of $5,000,000 or more.

(iv) Knowingly selling, leasing, or providing to Iran
goods, services, technology, information, or support with a
fair market value of $1,000,000 or more, or during a 12—
month period with an aggregate fair market value of
$5,000,000 or more, that could directly and significantly con-
tribute to the enhancement of Iran’s ability to import refined
petroleum products, including—

(A) Certain insurance or reinsurance, underwrit-
ing, financing, or brokering for the sale, lease, or provision of
such items, or

(B) Providing ships or shipping services to
deliver refined petroleum products to Iran.

(v) Exporting, transferring, or otherwise providing to
Iran any goods, services, technology or other items knowing
that it would contribute materially to the ability of Iran to
acquire or develop chemical, biological, or nuclear weapons
or related technologies, or acquire or develop destabilizing
numbers and types of advanced conventional weapons.

(b) Remedies. Upon the determination of a false certifica-
tion under paragraph (a) of this subsection, the agency shall
take one or more of the following actions:

(1) The contracting officer may terminate the contract
in accordance with procedures in part 19, or for commercial
items, 12.403.

(2) The suspending official may suspend the contractor
in accordance with the procedures in subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
dures in subpart 9.4.

(c) Exception for trade agreements. The certification
requirements of paragraph (a) of this subsection do not apply
with respect to the procurement of eligible products, as
defined in section 308(4) of the Trade Agreements Act of

1974 (19 U.S.C. 2518(4)), of any foreign country or instru-
mentality designated under section 301(b) of that Act (19

U.S.C. 2511(b)) (see subpart 25.4).

25.703-3 Comprehensive Iran Sanctions, Accountability,

and Divestment Act of 2010, section 106.

(a) The head of an executive agency may not enter into or
extend a contract for the procurement of goods or services
with a person that exports certain sensitive technology to Iran,
as determined by the President and listed on the Excluded Par-
ties List System at ktips./www.epls.gov.

(b) Each offeror must represent that it does not export any
sensitive technology to the government of Iran or any entities
or individuals owned or controlled by, or acting on behalf or
at the direction of, the government of Iran,

(c) Exception for trade agreements. The representation
requirement of paragraph (b) of this subsection does not apply
with respect to the procurement of eligible products, as
defined in section 308(4) of the Trade Agreements Act of
1974 (19 U.S.C. 2518(4)), of any foreign country or instru-
mentality designated under section 301(b) of that Act (19
U.S.C. 2511(b)) (see subpart 25.4).

25.703-4 Waiver.

(a) An agency or contractor seeking a waiver of these
requirements, consistent with section 6(b)(5) of the Iran Sanc-
tions Act or section 401(b) of the Comprehensive Iran Sanc-
tions, Accountability, and Divestment Act of 2010 (Pub. L.
111-195), and the Presidential Memorandum of September
23,2010 (75 FR 67025), shall submit the request to the Office
of Federal Procurement Policy, allowing sufficient time for
review and approval.

(b) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled, if warranted.

(1) A class waiver may be requested only when the class
of supplies or equipment is not available from any other
source and it is in the national interest.

(2) Prior to submitting the waiver request, the request
must be reviewed and cleared by the agency head.

(c) In general, all waiver requests should include the fol-
lowing information:

(1) Agency name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(2) Offeror’s name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(3) Description/nature of product or service.

(4) The total cost and length of the contract.

(5) Justification, with market research demonstrating
that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror, as well as why it is in the national interest for the Pres-
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ident to waive the prohibition on contracting with this offeror
that—

(i) Conducts activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or

(ii) Exports sensitive technology to the government
of Iran or any entities or individuals owned or controlled by,
or acting on behalf or at the direction of, the government of
Iran.

(6) Documentation regarding the offeror’s past perfor-
mance and integrity (see the Past Performance Information
Retrieval System and the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov, and any
other relevant information).

(7) Information regarding the offeror’s relationship or
connection with other firms that—

25.7-4  (FAC2005-54)

(i) Conduct activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or

(ii) Export sensitive technology to the government of
Iran or any entities or individuals owned or controlled by, or
acting on behalf or at the direction of, the government of Iran.

(8) Describe—

(i) The activities in which the offeror is engaged for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act; or

(ii) The sensitive technology and the entity or indi-
vidual to which it was exported (i.e., the government of Iran
or an entity or individual owned or controlled by, or acting on
behalf or at the direction of, the government of Iran).
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(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic price
adjustment) will include a specific provision setting forth the
amount of deferred IR&D costs that are allocable to the con-
tract. The negotiation memorandum will state the circum-
stances pertaining to the case and the reason for accepting the
deferred costs. :

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more non-
Federal entities pursuant to a cooperative arrangement (for
example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and develop-
ment agreements, or similar arrangements, entered into
under— .
(i) Section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(a));

(ii) Sections 203(c)(5) and (6) of the National Aero-
nautics . and Space Act of 1958, as amended
(42 U.S.C. 2473(¢)(5) and (6));

(iii) 10 U.8.C.2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be considered
as allowable IR&D costs if the work performed would have
been allowed as contractor IR&D had there been no coopera-
tive arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
aliowable to the extent they are allocable, reasonable, and not
otherwise unallowable.

31.205-19 Insurance and indemnification.
(2) Insurance by purchase or by self-insuring includes—
(1) Coverage the contractor is required to carry or to
have approved, under the terms of the contract; and
(2) Any other coverage the contractor maintains in con-
nection with the general conduct of its business.

(b) For purposes of applying the provisions of this subsec-
tion, the Government considers insurance provided by captive
insurers (insurers owned by or under control of the contractor)
as self-insurance, and charges for it shall comply with the pro-
visions applicable to self-insurance costs in this subsection.
However, if the captive insurer also sells insurance to the gen-
eral public in substantial quantities and it can be demonstrated
that the charge to the contractor is based on competitive mar-
ket forces, the Government will consider the insurance as pur-
chased insurance.

(¢) Whether or not the contract is subject to CAS, self-
insurance charges are allowable subject to paragraph (e) of
this subsection and the following limitations:

(1) The contractor shall measure, assign, and allocate
costs in accordance with 48 CFR 9904.416, Accounting for
Insurance Costs.

(2) The contractor shall comply with (48 CFR) Part 28.
However, approval of a contractor’s insurance program in
accordance with Part 28 does not constitute a determination as
to the allowability of the program’s cost.

(3) If purchased insurance is available, any self-insur-
ance charge plus insurance administration expenses in excess
of the cost of comparable purchased insurance plus associated
insurance administration expenses is unallowable.

(4) Self-insurance charges for risks of catastrophic
losses are unallowable (see 28.308(e)).

(d) Purchased insurance costs are allowable, subject to
paragraph (e) of this subsection and the following limitations:

(1) For contracts subject to full CAS coverage, the con-
tractor shall measure, assign, and allocate costs in accordance
with 48 CFR 9904.416.

(2) For all contracts, premiums for insurance purchased
from fronting insurance companies (insurance companies not
related to the contractor but who reinsure with a captive
insurer of the contractor) are unallowable to the extent they
exceed the sum of—

(i) The amount that would have been allowed had the
contractor insured directly with the captive insurer; and

(ii) Reasonable fronting company charges for ser-
vices rendered.

(3) Actual losses are unallowable unless expressly pro-
vided for in the contract, except—

(i) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with sound
business practice, are allowable; and

(ii) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of business and that are not covered by insurance, are
allowable.

(e) Self-insurance and purchased insurance costs are sub-
ject to the cost limitations in the following paragraphs:

(1) Costs of insurance required or approved pursuant to
the contract are allowable.

(2) Costs of insurance maintained by the contractor in
connection with the general conduct of its business are allow-
able subject to the following limitations:

(i) Types and extent of coverage shall follow sound
business practice, and the rates and premiums shall be
reasonable.

(ii) Costs allowed for business interruption or other
similar insurance shall be limited to exclude coverage of
profit. '

31.2-15
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(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is allowable only when the contractor has a for-
mal written policy assuring that in the event the insured prop-
erty is involuntarily converted, the new asset shall be valued
at the book value of the replaced asset plus or minus adjust-
ments for differences between insurance proceeds and actual
replacement cost. If the contractor does not have such a formal
written policy, the cost of premiums for insurance coverage in
excess of the acquisition cost of the insured asset is
unallowable. :

(iv) Costs of insurance for the risk of loss, damage,
destruction, or theft of Government property are allowable to
the extent that—

(A) The contractor is liable for such loss, damage,
destruction, or theft;

(B) The contracting officer has not revoked the
Government’s assumption of risk (see 45.104(b)); and

(C) Such insurance does not cover loss, damage,
destruction, or theft which results from willful misconduct or
lack of good faith on the part of any of the contractor’s man-
agerial personnel (as described in FAR 52.245-1(a)).

(v) Costs of insurance on the lives of officers, part-
ners, proprietors, or employees are allowable only to the
extent that the insurance represents additional compensation
(see 31.205-6).

(3) The cost of insurance to protect the contractor
against the costs of correcting its own defects in materials and
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal business
expense.

(4) Premiums for retroactive or backdated insurance
written to cover losses that have occurred and are known are
unallowable.

(5) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly pro-
vided for in the contract, except as provided in
paragraph (d)(3) of this subsection.

(6) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 US.C. 130D or Section 4023
29 1J.8.C. 1323) of the Employee Retirement Income Secu-
rity Act of 1974 are unallowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net worth
plus long-term liabilities), legal and professional fees paid in
connection with preparing prospectuses, and costs of prepar-
ing and issuing stock rights are unallowable (but see
ing authorities under the
31.205-41(a)(3) is allowable.

conditions specified in

31.2-16

31.205-21 Labor relations costs.

(a) Costs incurred in maintaining satisfactory relations
between the contractor and its employees (other than those
made unallowable in paragraph (b) of this section), including
costs of shop stewards, labor management committees,
employee publications, and other related activities, are allow-
able.

(b) As required by Executive Order 13494, Economy in
Government Contracting, costs of any activities undertaken to
persuade employees, of any entity, to exercise or not to exer-
cise, or concerning the manner of exercising, the right to orga-
nize and bargain collectively through representatives of the
employees’ own choosing are unallowable. Examples of
unallowable costs under this paragraph include, but are not
limited to, the costs of—

(1) Preparing and distributing materials;

(2) Hiring or consulting legal counsel or consultants;

(3) Meetings (including paying the salaries of the
attendees at meetings held for this purpose); and

(4) Planning or conducting activities by managers,
supervisors, or union representatives during work hours.

31.205-22 Lobbying and political activity costs.
(a) Costs associated with the following activities are
unallowable:

(1) Attempts to influence the outcomes of any Federal,
State, or local election, referendum, initiative, or similar pro-
cedure, through in kind or cash contributions, endorsements,
publicity, or similar activities;

(2) Establishing, administering, contributing to, or pay-
ing the expenses of a political party, campaign, political action
committee, or other organization established for the purpose
of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(ii) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state legis-
lature (including efforts to influence state or local officials to
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legislation;

(4) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(ii) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing or
using publicity or propaganda, or by urging members of the
general public or any segment thereof to contribute to or par-
ticipate in any mass demonstration, march, rally, fund raising
drive, lobbying campaign or letter writing or telephone
campaign;
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(5) Legislative liaison activities, including attendance at
legislative sessions or committee hearings, gathering infor-
mation regarding legislation, and analyzing the effect of leg-
islation, when such activities are carried on in support of or in
knowing preparation for an effort to engage in unallowable
activities; or

(6) Costs incurred in attempting to improperly influence
(see 3.401), either directly or indirectly, an employee or
officer of the Executive branch of the Federal Government to
give consideration to or act regarding a regulatory or contract
matter.

(b) The following activities are excepted from the coverage
of (a) of this section:

(1) Providing a technical and factual presentation of
information on a topic directly related to the performance of
a contract through hearing testimony, statements or letters to
the Congress or a state legislature, or subdivision, member, or
cognizant staff member thereof, in response to a documented
request (including a Congressional Record notice requesting
testimony or statements for the record at a regularly scheduled
hearing) made by the recipient member, legislative body or
subdivision, or a cognizant staff member thereof; provided
such information is readily obtainable and can be readily put
in deliverable form; and further provided that costs under this
section for transportation, lodging or meals are unallowable
unless incurred for the purpose of offering testimony at a reg-
ularly scheduled Congressional hearing pursuant to a written
request for such presentation made by the Chairman or Rank-
ing Minority Member of the Committee or Subcommittee
conducting such hearing.

(2) Any lobbying made unallowable by
paragraph (a)(3) of this subsection to influence state or local
legislation in order to directly reduce contract cost, or to avoid
material impairment of the contractor’s authority to perform
the contract.

(3) Any activity specifically authorized by statute to be
undertaken with funds from the contract.

(c) When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in the
indirect cost rate proposal, and thereafter treated as other unal-
lowable activity costs.

(d) Contractors shall maintain adequate records to demon-
strate that the certification of costs as being allowable or unal-
lowable (see 42.703-2) pursuant to this subsection complies
with the requirements of this subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements concern-
ing the interpretation or application of this subsection.

31.205-23 Losses on other contracts.

An excess of costs over income under any other contract
(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24 [Reserved]

31.205-25 Manufacturing and production engineering
costs.

(a) The costs of manufacturing and production engineering
effort as described in (1) through (4) of this paragraph are all
allowable:

(1) Developing and deploying new or improved mate-
rials, systems, processes, methods, equipment, tools and tech-
niques that are or are expected to be used in producing
products or services;

(2) Developing and deploying pilot production lines;

(3) Improving current production functions, such as
plant layout, production scheduling and control, methods and
job analysis, equipment capabilities and capacities, inspection
techniques, and tooling analysis (including tooling design and
application improvements); and

(4) Material and manufacturing producibility analysis
for production suitability and to optimize manufacturing pro-
cesses, methods, and techniques.

(b) This cost principle does not cover—

(1) Basic and applied research effort (as defined in
31.205-18(a)) related to new technology, materials, systems,
processes, methods, equipment, tools and techniques. Such
technical effort is governed by 31.205-18, Independent
research and development and bid and proposal costs; and

(2) Development effort for manufacturing or production
materials, systems, processes, methods, equipment, tools, and
techniques that are intended for sale is also governed by

(¢) Where manufacturing or production development costs
are capitalized or required to be capitalized under the contrac-
tor’s capitalization policies, allowable cost will be determined
in accordance with the requirements of 31.205-11,
Depreciation.

31.205-26 Material costs.

(a) Material costs include the costs of such items as raw -

materials, parts, subassemblies, components, and manufactur-
ing supplies, whether purchased or manufactured by the con-
tractor, and may include such collateral items as inbound
transportation and in-transit insurance. In computing material
costs, the contractor shall consider reasonable overruns, spoil-
age, or defective work (unless otherwise provided in any con-
tract provision relating to inspecting and correcting defective
work).
(b) The contractor shall—

(1) Adjust the costs of material for income and other
credits, including available trade discounts, refunds, rebates,
allowances, and cash discounts, and credits for scrap, salvage,
and material returned to vendors; and

(2) Credit such income and other credits either directly
to the cost of the material or allocate such income and other
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credits as a credit to indirect costs. When the contractor can
demonstrate that failure to take cash discounts was reason-
able, the contractor does not need to credit lost discounts.

(¢) Reasonable adjustments arising from differences
between periodic physical inventories and book inventories
may be included in arriving at costs; provided such adjust-
ments relate to the period of contract performance.

(d) When materials are purchased specifically for and are
identifiable solely with performance under a contract, the
actual purchase cost of those materials should be charged to
the contract. If material is issued from stores, any generally
recognized method of pricing such material is acceptable if
that method is consistently applied and the results are
equitable.

(e) Allowance for all materials, supplies and services that
are sold or transferred between any divisions, subdivisions,
subsidiaries, or affiliates of the contractor under a common
control shall be on the basis of cost incurred in accordance
with this subpart. However, allowance may be at price
when—

(1) It is the established practice of the transferring orga-
nization to price interorganizational transfers at other than
cost for commercial work of the contractor or any division,
subsidiary or affiliate of the contractor under a common con-
trol; and '

(2) The item being transferred qualifies for an exception
under 15.403-1(b) and the contracting officer has not deter-
mined the price to be unreasonable.

(f) When a commercial item under paragraph (e) of this
subsection is transferred at a price based on a catalog or mar-
ket price, the contractor—

(1) Should adjust the price to reflect the quantities being
acquired; and

(2) May adjust the price to reflect the actual cost of any
modifications necessary because of contract requirements.

31.205-27 Organization costs.

(a) Except as provided in paragraph (b) of this subsection,
expenditures in connection with (1) planning or executing the
organization or reorganization of the corporate structure of a
business, including mergers and acquisitions, (2) resisting or
planning to resist the reorganization of the corporate structure
of a business or a change in the controlling interest in the own-
ership of a business, and (3) raising capital (net worth plus
long-term liabilities), are unallowable. Such expenditures
include but are not limited to incorporation fees and costs of
attorneys, accountants, brokers, promoters and organizers,
management consultants and investment counselors, whether
or not employees of the contractor. Unallowable “reorganiza-
tion” costs include the cost of any change in the contractor’s
financial structure, excluding administrative costs of short-
term borrowings for working capital, resulting in alterations
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in the rights and interests of security holders, whether or not
additional capital is raised.

(b) The cost of activities primarily intended to provide
compensation will not be considered organizational costs sub-
ject to this subsection, but will be governed by 31.205-6.
These activities include acquiring stock for—

(1) Executive bonuses,
(2) Employee savings plans, and
(3) Employee stock ownership plans.

31.205-28 Other business expenses.

The following types of recurring costs are allowable:

(a) Registry and transfer charges resulting from changes in
ownership of securities issued by the contractor.

(b) Cost of shareholders’ meetings.

(c) Normal proxy solicitations.

(d) Preparing and publishing reports to shareholders.

(e) Preparing and submitting required reports and forms to
taxing and other regulatory bodies.

(f) Incidental costs of directors’ and committee meetings.

(g) Other similar costs.

31.205-29 Plant protection costs.

Costs of items such as—

(a) Wages, uniforms, and equipment of personnel engaged
in plant protection,

(b) Depreciation on plant protection capital assets, and

(c) Necessary expenses to comply with military require-
ments, are allowable.

31.205-30 Patent costs.

(a) The following patent costs are allowable to the extent
that they are incurred as requirements of a Government con-
tract (but see 31.205-33):

(1) Costs of preparing invention disclosures, reports,
and other documents.

(2) Costs for searching the art to the extent necessary to
make the invention disclosures.

(3) Other costs in connection with the filing and prose-
cution of a United States patent application where title or roy-
alty-free license is to be conveyed to the Government.

(b) General counseling services relating to patent matters,
such as advice on patent laws, regulations, clauses, and
employee agreements, are allowable (but see 31.205-33).

(c) Other than those for general counseling services, patent
costs not required by the contract are unallowable. (See also
31.205-37.)

31.205-31 Plant reconversion costs.

Plant reconversion costs are those incurred in restoring or
rehabilitating the contractor’s facilities to approximately the
same condition existing immediately before the start of the
Government contract, fair wear and tear excepted. Reconver-
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sion costs are unallowable except for the cost of removing
Government property and the restoration or rehabilitation
costs caused by such removal. However, in special circum-
stances where equity so dictates, additional costs may be
allowed to the extent agreed upon before costs are incurred.
Care should be exercised to avoid duplication through allow-
ance as contingencies, additional profit or fee, or in other
contracts.

31.205-32 Precontract costs.

Precontract costs means costs incurred before the effective
date of the contract directly pursuant to the negotiation and in
anticipation of the contract award when such incurrence is
necessary to comply with the proposed contract delivery
schedule. These costs are allowable to the extent that they
would have been allowable if incurred after the date of the
contract (see 31.109).

31.205-33 Professional and consultant service costs.

(a) Definition. “Professional and consultant services,” as
used in this subsection, means those services rendered by per-
sons who are members of a particular profession or possess a
special skill and who are not officers or employees of the con-
tractor. Examples include those services acquired by contrac-
tors or subcontractors in order to enhance their legal,
economic, financial, or technical positions. Professional and
consultant services are generally acquired to obtain informa-
tion, advice, opinions, alternatives, conclusions, recommen-
dations, training, or direct assistance, such as studies,
analyses, evaluations, liaison with Government officials, or
other forms of representation.

(b) Costs of professional and consultant services are allow-
able subject to this paragraph and paragraphs (c) through (f)
of this subsection when reasonable in relation to the services
rendered and when not contingent upon recovery of the costs
from the Government (but see 31.205-30 and 31.205-47).

(c) Costs of professional and consultant services per-
formed under any of the following circumstances are
unallowable:

(1) Services to improperly obtain, distribute, or use
information or data protected by law or regulation
(e.g, 52.215-1(e), Restriction on Disclosure and Use of
Data).

(2) Services that are intended to improperly influence
the contents of solicitations, the evaluation of proposals or
quotations, or the selection of sources for contract award,
whether award is by the Government, or by a prime contractor
or subcontractor.

(3) Any other services obtained, performed, or other-
wise resulting in violation of any statute or regulation prohib-
iting improper business practices or conflicts of interest.

(4) Services performed which are not consistent with
the purpose and scope of the services contracted for or other-
wise agreed to.

(d) In determining the allowability of costs (including
retainer fees) in a particular case, no single factor or any spe-
cial combination of factors is necessarily determinative, How-
ever, the contracting officer shall consider the following
factors, among others:

(1) The nature and scope of the service rendered in rela-
tion to the service required.

(2) The necessity of contracting for the service, consid-
ering the contractor’s capability in the particular area.

(3) The past pattern of acquiring such services and their
costs, particularly in the years prior to the award of Govern-
ment contracts.

(4) The impact of Government contracts on the contrac-
tor’s business.

(5) Whether the proportion of Government work to the
contractor’s total business is such as to influence the contrac-
tor in favor of incurring the cost, particularly when the ser-
vices rendered are not of a continuing nature and have little
relationship to work under Government contracts.

(6) Whether the service can be performed more eco-
nomically by employment rather than by contracting.

(7) The qualifications of the individual or concern ren-
dering the service and the customary fee charged, especially
on non-Government contracts.

(8) Adequacy of the contractual agreement for the ser-
vice (e.g, description of the service, estimate of time
required, rate of compensation, termination provisions).

(e) Retainer fees, to be allowable, must be supported by
evidence that—

(1) The services covered by the retainer agreement are
necessary and customary;

(2) The level of past services justifies the amount of the
retainer fees (if no services were rendered, fees are not auto-
matically unallowable);

(3) The retainer fee is reasonable in comparison with
maintaining an in-house capability to perform the covered ser-
vices, when factors such as cost and level of expertise are con-
sidered; and

(4) The actual services performed are documented in
accordance with paragraph (f) of this subsection.

(f) Fees for services rendered are allowable only when sup-
ported by evidence of the nature and scope of the service fur-
nished (see also 31.205-38(c)). However, retainer agreements
generally are not based on specific statements of work. Evi-
dence necessary to determine that work performed is proper
and does not violate law or regulation shall include—

(1) Details of all agreements (e.g., work requirements,
rate of compensation, and nature and amount of other
expenses, if any) with the individuals or organizations provid-
ing the services and details of actual services performed;
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(2) Invoices or billings submitted by consultants,
including sufficient detail as to the time expended and nature
of the actual services provided; and

(3) Consultants’ work products and related documents,
such as trip reports indicating persons visited and subjects dis-
cussed, minutes of meetings, and collateral memoranda and
reports.

31.205-34 Recruitment costs.
(a) Subject to paragraph (b) of this subsection, the follow-

ing costs are allowable:

(1) Costs of help-wanted advertising.

(2) Costs of operating an employment office needed to
secure and maintain an adequate labor force.

(3) Costs of operating an aptitude and educational test-
ing program.

(4) Travel costs of employees engaged in recruiting
personnel.

(5) Travel costs of applicants for interviews.

(6) Costs for employment agencies, not in excess of
standard commercial rates.

(b) Help-wanted advertising costs are unallowable if the

advertising—

(1) Does not describe specific positions or classes of
positions; or «

(2) Includes material that is not relevant for recruitment
purposes, such as extensive illustrations or descriptions of the
company’s products or capabilities.

31.205-35 Relocation costs.

(a) Relocation costs are costs incident to the permanent
change of assigned work location (for a period of 12 months
or more) of an existing employee or upon recruitment of a new
employee. The following types of relocation costs are allow-
able as noted, subject to the limitations in paragraphs (b) and
(f) of this subsection:

(1) Costs of travel of the employee and members of the
employee’s immediate family (see 31.205-46) and transpor-
tation of the household and personal effects to the new
location.

(2) Costs of finding a new home, such as advance trips
by the employee or the spouse, or both, to locate living quar-
ters, and temporary lodging during the transition period for
the employee and members of the employee’s immediate
family.

(3) Closing costs incident to the disposition of the actual
residence owned by the employee when notified of the trans-
fer (e.g., brokerage fees, legal fees, appraisal fees, points, and
finance charges), except that these costs, when added to the
costs described in paragraph (a)(4) of this subsection, shall
not exceed 14 percent of the sales price of the property sold.

(4) Continuing costs of ownership of the vacant former
actual residence being sold, such as maintenance of building
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and grounds (exclusive of fixing up expenses), utilities, taxes,
property insurance, and mortgage interest, after the settlement
date or lease date of a new permanent residence, except that
these costs, when added to the costs described in
paragraph (a)(3) of this subsection, shall not exceed
14 percent of the sales price of the property sold.

(5) Other necessary and reasonable expenses normally
incident to relocation, such as disconnecting and connecting
household appliances; automobile registration; driver’s
license and use taxes; cutting and fitting rugs, draperies, and
curtains; forfeited utility fees and deposits; and purchase of
insurance against damage to or loss of personal property while
in transit.

(6) Costs incident to acquiring a home in the new work
location, except that—

(i) These costs are not allowable for existing employ-
ees or newly recruited employees who were not homeowners
before the relocation; and

(ii) The total costs shall not exceed 5 percent of the
purchase price of the new home. ‘

(7) Mortgage interest differential payments, except that
these costs are not allowable for existing or newly recruited
employees who, before the relocation, were not homeowners
and the total payments are limited to an amount determined as
follows:

(i) The difference between the mortgage interest
rates of the old and new residences times the current balance
of the old mortgage times 3 years.

(ii) When mortgage differential payments are made
on a lump-sum basis and the employee leaves or is transferred
again in less than 3 years, the amount initially recognized
shall be proportionately adjusted to reflect payments only for
the actual time of the relocation.

(8) Rental differential payments covering situations
where relocated employees retain ownership of a vacated
home in the old location and rent at the new location. The
rented quarters at the new location must be comparable to
those vacated, and the allowable differential payments may
not exceed the actual rental costs for the new home, less the .
fair market rent for the vacated home times 3 years.

(9) Costs of canceling an unexpired lease.

(10) Payments for increased employee income or Fed-
eral Insurance Contributions Act (26 U.S.C. Chapter 21)
taxes incident to allowable reimbursed relocation costs.

(11) Payments for spouse employment assistance.

(b) The costs described in paragraph (a) of this subsection
must also meet the following criteria to be considered
allowable:

(1) The move must be for the benefit of the employer.

(2) Reimbursement must be in accordance with an
established policy or practice that is consistently followed by
the employer and is designed to motivate employees to relo-
cate promptly and economically.
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(3) The costs must not be otherwise unallowable under
Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except as provided for in para-
graphs (b)(5) and (b)(6) of this subsection.

(5) For miscellaneous costs of the type discussed in
paragraph (a)(5) of this subsection, a lump-sum amount, not
to exceed $5,000, may be allowed in lieu of actual costs.

(6)(i) Reimbursement on a lump-sum basis may be
allowed for any of the following relocation costs when ade-
quately supported by data on the individual elements (e.g.,
transportation, lodging, and meals) comprising the build-up of
the lump-sum amount to be paid based on the circumstances
of the particular employee’s relocation:

(A) Costs of finding a new home, as discussed in
paragraph (a)(2) of this subsection.

(B) Costs of travel to the new location, as dis-
cussed in paragraph (a)(1) of this subsection (but not costs for
the transportation of household goods).

(C) Costs of temporary lodging, as discussed in
paragraph (a)(2) of this subsection.

(ii) When reimbursement on a lump-sum basis is

used, any adjustments to reflect actual costs are unallowable.

(c) The following types of costs are unallowable:

(1) Loss on the sale of a home.

(2) Costs incident to acquiring a home in the new loca-
tion as follows:

(i) Real estate brokers’ fees and commissions.

(ii) Costs of litigation.

(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage life insurance.

(v) Owner’s title policy insurance when such insur-
ance was not previously carried by the employee on the old
residence. (However, the cost of a mortgage title policy is
allowable.)

(vi) Property taxes and operating or maintenance
costs,

(3) Continuing mortgage principal payments on a resi-
dence being sold.

(4) Costs incident to furnishing equity or nonequity
loans to employées or making arrangements with lenders for
employees to obtain lower-than-market rate mortgage loans.

(d) If relocation costs for an employee have been allowed
either as an allocable indirect or direct cost, and the employee
resigns within 12 months for reasons within the employee’s
control, the contractor shall refund or credit the relocation
costs to the Government.

(€) Subject to the requirements of paragraphs (a) through
(d) of this section, the costs of family movements and of per-
sonnel movements of a special or mass nature are allowable.
The cost, however, should be assigned on the basis of work
(contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of employ-
ees who are hired for performance on specific contracts or
long-term field projects are allowable if—

(1) The term of employment is 12 months or more;

(2) The employment agreement specifically limits the
duration of employment to the time spent on the contract or
field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation, or other location
of equal or lesser cost; and

(4) The relocation costs are determined under the rules
of paragraphs (a) through (d) of this section. However, the
costs to return employees, who are released from employment
upon completion of field assignments pursuant to their
employment agreements, are not subject to the refund or
credit requirement of paragraph (d).

31.205-36 Rental costs.
(a) This subsection is applicable to the cost of renting or

‘leasing real or personal property acquired under “operating

leases” as defined in Statement of Financial Accounting Stan-
dards No. 13 (FAS-13), Accounting for Leases. (See
31.205-11 for Capital Leases.)

(b) The following costs are allowable:

(1) Rental costs under operating leases, to the extent that
the rates are reasonable at the time of the lease decision, after
consideration of—

(i) Rental costs of comparable property, if any;

(ii) Market conditions in the area;

(iii) The type, life expectancy, condition, and value
of the property leased;

(iv) Alternatives available; and

(v) Other provisions of the agreement.

(2) Rental costs under a sale and leaseback arrangement
only up to the amount the contractor would be allowed if the
contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under common
control, to the extent that they do not exceed the normal costs
of ownership, such as depreciation, taxes, insurance, facilities
capital cost of money, and maintenance (excluding interest or
part of such costs shall duplicate any other allowed cost.
Rental cost of personal property leased from any division,
subsidiary, or affiliate of the contractor under common con-
trol, that has an established practice of leasing the same or
similar property to unaffiliated lessees shall be allowed in
accordance with paragraph (b)(1) of this subsection.
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(¢) The allowability of rental costs under unexpired leases
in connection with terminations is treated in 31.205-42(e).

31.205-37 Royalties and other costs for use of patents.

(a) Royalties on a patent or amortization of the cost of pur-
chasing a patent or patent rights necessary for the proper per-
formance of the contract and applicable to contract products
or processes are allowable unless—

(1) The Government has a license or the right to a free
use of the patent;

(2) The patent has been adjudicated to be invalid, or has
been administratively determined to be invalid;

(3) The patent is considered to be unenforceable; or

(4) The patent is expired.

(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
with the contractor;

(2) Paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that a Gov-
ernment contract would be awarded; or

(3) Paid under an agreement entered into after the con-
tract award.

(c) In any case involving a patent formerly owned by the
contractor, the royalty amount allowed should not exceed the
cost which would have been allowed had the contractor
retained title.

(d) See 31.109 regarding advance agreements,

31.205-38 Selling costs.

(a) “Selling” is a generic term encompassing all efforts to
market the contractor’s products or services, some of which
are covered specifically in other subsections of 31.205. The
costs of any selling efforts other than those addressed in this
cost principle are unallowable.

(b) Selling activity includes
categories:

(1) Advertising. Advertising is defined at 31.205-1(b),
and advertising costs are subject to the allowability provisions
of 31.205-1(d) and (f).

(2) Corporate image enhancement. Corporate image
enhancement activities, including broadly targeted sales
efforts, other than advertising, are included within the defini-

the following broad

efforts are subject to the allowability provisions at 31.205-1(¢)
and (f).

(3) Bid and proposal costs. Bid and proposal costs are
defined at 31.205-18 and are subject to the allowability pro-
visions of that subsection.

(4) Market planning. Market planning involves market
research and analysis and general management planning con-
cerned with development of the contractor’s business. Long-
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range market planning costs are subject to the allowability
provisions of 31.205-12. Other market planning costs are
allowable.

(5) Direct selling. Direct selling efforts are those acts or
actions to induce particular customers to purchase particular
products or services of the contractor. Direct selling is char-
acterized by person-to-person contact and “includes such
efforts as familiarizing a potential customer with the contrac-
tor’s products or services, conditions of sale, service capabil-
ities, etc. It also includes negotiation, liaison between
customer and contractor personnel, technical and consulting
efforts, individual demonstrations, and any other efforts hav- .
ing as their purpose the application or adaptation of the con-
tractor’s products or services for a particular customer’s use.
The cost of direct selling efforts is allowable.

(c) Notwithstanding any other provision of this subsection,
sellers’ or agents’ compensation, fees, commissions, percent-
ages, retainer or brokerage fees, whether or not contingent
upon the award of contracts, are allowable only when paid to
bona fide employees or established commercial or selling
agencies maintained by the contractor for the purpose of
securing business.

31.205-39 Service and warranty costs.

Service and warranty costs include those arising from ful-
fillment of any contractual obligation of a contractor to pro-
vide services such as installation, training, correcting defects
in the products, replacing defective parts, and making refunds
in the case of inadequate performance. When not inconsistent
with the terms of the contract, service and warranty costs are
allowable. However, care should be exercised to avoid dupli-
cation of the allowance as an element of both estimated prod-
uct cost and risk.

31.205-40 Special tooling and special test equipment
costs.

(a) The terms “special tooling” and “special test equip-
ment” are defined in 2.101(b).

(b) The cost of special tooling and special test equipment
used in performing one or more Government contracts is
allowable and shall be allocated to the specific Government
contract or contracts for which acquired, except that the cost
of—

(1) Items acquired by the contractor before the effective
date of the contract (or replacement of such items), whether or
not altered or adapted for use in performing the contract, and

(2) Ttems which the contract schedule specifically
excludes, shall be allowable only as depreciation or
amortization.

(c) When items are disqualified as special tooling or spe-
cial test equipment because with relatively minor expense
they can be made suitable for general purpose use and have a
value as such commensurate with their value as special tool-
ing or special test equipment, the cost of adapting the items for
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use under the contract and the cost of returning them to their
prior configuration are allowable.

31.205-41 Taxes.
(a) The following types of costs are allowable:

(1) Federal, State, and local taxes (see Part 29), except
as otherwise provided in paragraph (b) of this section that are
required to be and are paid or accrued in accordance with gen-
erally accepted accounting principles. Fines and penalties are
not considered taxes.

(2) Taxes otherwise allowable under paragraph (a)(1) of
this section, but upon which a claim of illegality or erroneous
assessment exists; provided the contractor, before paying such
taxes—

(i) Promptly requests instructions from the contract-
ing officer concerning such taxes; and
(ii) Takes all action directed by the contracting
officer arising out of paragraph (2)(i) of this section or an
independent decision of the Government as to the existence of
a claim of illegality or erroneous assessment, to—
(A) Determine the legality of the assessment or
(B) Secure a refund of such taxes.

(3) Pursuant to paragraph (a)(2) of this section, the rea-
sonable costs of any action taken by the contractor at the direc-
tion or with the concurrence of the contracting officer. Interest
or penalties incurred by the contractor for non-payment of any
tax at the direction of the contracting officer or by reason of
the failure of the contracting officer to ensure timely direction
after a prompt request.

(4) The Environmental Tax found at section 59A of the
Internal Revenue Code, also called the “Superfund Tax.”

(b) The following types of costs are not allowable:

(1) Federal income and excess profits taxes.

(2) Taxes in connection with financing, refinancing,
refunding operations, or reorganizations (see 31.205-20 and
31.205-27). '

(3) Taxes from which exemptions are available to the
contractor directly, or available to the contractor based on an
exemption afforded the Government, except when the con-
tracting officer determines that the administrative burden inci-
dent to obtaining the exemption outweighs the corresponding
benefits accruing to the Government. When partial exemption
from a tax is attributable to Government contract activity,
taxes charged to such work in excess of that amount resulting
from application of the preferential treatment are unallow-
able. These provisions intend that tax preference attributable
to Government contract activity be realized by the Govern-
ment. The term “exemption” means freedom from taxation in
whole or in part and includes a tax abatement or reduction
resulting from mode of assessment, method of calculation, or
otherwise.

(4) Special assessments on land that represent capital
improvements.

(5) Taxes (including excises) on real or personal prop-
erty, or on the value, use, possession or sale thereof, which is

used solely in connection with work other than on Govern-
ment contracts (see paragraph (c) of this section).

(6) Any excise tax in subtitle D, Chapter 43 of the Inter-
nal Revenue Code of 1986, as amended. That chapter includes
excise taxes imposed in connection with qualified pension
plans, welfare plans, deferred compensation plans, or other
similar types of plans.

(7) Income tax accruals designed to account for the tax
effects of differences between taxable income and pretax
income as reflected by the books of account and financial
statements.

(¢) Taxes on property (see paragraph (b)(5) of this section)
used solely in connection with either non-Government or
Government work should be considered directly applicable to
the respective category of work unless the amounts involved
are insignificant or comparable results would otherwise be
obtained; e.g., taxes on contractor-owned work-in-process
which is used solely in connection with non-Government
work should be allocated to such work; taxes on contractor-
owned work-in-process inventory (and Government-owned
work-in-process inventory when taxed) used solely in connec-
tion with Government work should be charged to such work.
The cost of taxes incurred on property used in both Govern-
ment and non-Government work shall be apportioned to all
such work based upon the use of such property on the respec-
tive final cost objectives.

(d) Any taxes, interest, or penalties that were allowed as
contract costs and are refunded to the contractor shall be cred-
ited or paid to the Government in the manner it directs. If a
contractor or subcontractor obtains a foreign tax credit that
reduces its U.S. Federal income tax because of the payment of
any tax or duty allowed as contract costs, and if those costs
were reimbursed by a foreign government, the amount of the
reduction shall be paid to the Treasurer of the United States at
the time the Federal income tax return is filed. However, any
interest actually paid or credited to a contractor incident to a
refund of tax, interest, or penalty shall be paid or credited to
the Government only to the extent that such interest accrued
over the period during which the contractor had been reim-
bursed by the Government for the taxes, interest, or penalties.

31.205-42 Termination costs.

Contract terminations generally give rise to the incurrence
of costs or the need for special treatment of costs that would
not have arisen had the contract not been terminated. The fol-
lowing cost principles peculiar to termination situations are to
be used in conjunction with the other cost principles in
Subpart 31.2:

(a) Common items. The costs of items reasonably usable on
the contractor’s other work shall not be allowable unless the
contractor submits evidence that the items could not be
retained at cost without sustaining a loss. The contracting
officer should consider the contractor’s plans and orders for
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current and planned production when determining if items can
reasonably be used on other work of the contractor. Contem-
poraneous purchases of common items by the contractor shall
be regarded as evidence that such items are reasonably usable
on the contractor’s other work. Any acceptance of common
items as allocable to the terminated portion of the contract
should be limited to the extent that the quantities of such items
on hand, in transit, and on order are in excess of the reasonable
quantitative requirements of other work.

(b) Costs continuing after termination. Despite all reason-
able efforts by the contractor, costs which cannot be discon-
tinued immediately after the effective date of termination are
generally allowable. However, any costs continuing after the
effective date of the termination due to the negligent or willful
failure of the contractor to discontinue the costs shall be
unallowable.

(¢) Initial costs. Initial costs, including starting load and
preparatory costs, are allowable as follows:

(1) Starting load costs not fully absorbed because of ter-
mination are nonrecurring labor, material, and related over-
head costs incurred in the early part of production and result
from factors such as—

(i) Excessive spoilage due to inexperienced labor;

(ii) Idle time and subnormal production due to test-
ing and changing production methods;

(iii) Training; and

(iv) Lack of familiarity or experience with the prod-
uct, materials, or manufacturing processes.

(2) Preparatory costs incurred in preparing to perform
the terminated contract include such costs as those incurred
for initial plant rearrangement and alterations, management
and personnel organization, and production planning. They do
not include special machinery and equipment and starting
load costs.

(3) When initial costs are included in the settlement pro-
posal as a direct charge, such costs shall not also be included
in overhead. Initial costs attributable to only one contract shall
not be allocated to other contracts.

(4) If initial costs are claimed and have not been segre-
gated on the contractor’s books, they shall be segregated for
settlement purposes from cost reports and schedules reflecting
that high unit cost incurred during the early stages of the
contract.

(5) If the settlement proposal is on the inventory basis,
initial costs should normally be allocated on the basis of total
end items called for by the contract immediately before ter-
mination; however, if the contract includes end items of a
diverse nature, some other equitable basis may be used, such
as machine or labor hours.

(d) Loss of useful value. Loss of useful value of special
tooling, and special machinery and equipment is generally
allowable, provided—
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(1) The special tooling, or special machinery and equip-
ment is not reasonably capable of use in the other work of the
contractor,

(2) The Government’s interest is protected by transfer of
title or by other means deemed appropriate by the contracting
officer; and

(3) The loss of useful value for any one terminated con-
tract is limited to that portion of the acquisition cost which
bears the same ratio to the total acquisition cost as the termi-
nated portion of the contract bears to the entire terminated
contract and other Government contracts for which the special
tooling, or special machinery and equipment was acquired.

(e) Rental under unexpired leases. Rental costs under
unexpired leases, less the residual value of such leases, are
generally allowable when shown to have been reasonably nec-
essary for the performance of the terminated contract, if—

(1) The amount of rental claimed does not exceed the
reasonable use value of the property leased for the period of
the contract and such further period as may be reasonable; and

(2) The contractor makes all reasonable efforts to termi-
nate, assign, settle, or otherwise reduce the cost of such lease.

(f) Alterations of leased property. The cost of alterations
and reasonable restorations required by the lease may be
allowed when the alterations were necessary for performing
the contract.

(g) Settlement expenses. (1) Settlement expenses, includ-
ing the following, are generally allowable:

(i) Accounting, legal, clerical, and similar costs rea-
sonably necessary for—

(A) The preparation and presentation, including
supporting data, of settlement claims to the contracting
officer; and

(B) The
subcontracts.

(ii) Reasonable costs for the storage, transportation,
protection, and disposition of property acquired or produced
for the contract.

(iii) Indirect costs related to salary and wages
incurred as settlement expenses in (i) and (ii); normally, such
indirect costs shall be limited to payroll taxes, fringe benefits,
occupancy costs, and immediate supervision costs,

(2) If settlement expenses are significant, a cost account
or work order shall be established to separately identify and
accumulate them.

(h) Subcontractor claims. Subcontractor claims, including
the allocable portion of the claims common to the contract and
to other work of the contractor, are generally allowable. An
appropriate share of the contractor’s indirect expense may be
allocated to the amount of settlements with subcontractors;
provided, that the amount allocated is reasonably proportion-
ate to the relative benefits received and is otherwise consistent
with 31.201-4 and 31.203(d). The indirect expense so allo-
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cated shall exclude the same and similar costs claimed directly
or indirectly as settlement expenses.

31.205-43 Trade, business, technical and professional
activity costs.

The following types of costs are allowable:

(a) Memberships in trade, business, technical, and profes-
sional organizations.

(b) Subscriptions to trade, business, professional, or other
technical periodicals.

(c) When the principal purpose of a meeting, convention,
conference, symposium, or seminar is the dissemination of
trade, business, technical or professional information or the
stimulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring the
meetings, conventions, symposia, etc., including rental of
meeting facilities, transportation, subsistence, and incidental
costs;

(2) Costs of attendance By contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are not
employees of the contractor, provided—

(i) Such costs are not also reimbursed to the individ-
ual by the employing company or organization, and

(ii) The individuals attendance is essential to achieve
the purpose of the conference, meeting, convention, sympo-
sium, etc.

31.205-44 Training and education costs.

Costs of training and education that are related to the field
in which the employee is working or may reasonably be
expected to work are allowable, except as follows:

(a) Overtime compensation for training and education is
unallowable.

(b) The cost of salaries for attending undergraduate level
classes or part-time graduate level classes during working
hours is unallowable, except when unusual circumstances do
not permit attendance at such classes outside of regular work-
ing hours.

(c) Costs of tuition, fees, training materials and textbooks,
subsistence, salary, and any other payments in connection
with full-time graduate level education are unallowable for
any portion of the program that exceeds two school years or
the length of the degree program, whichever is less.

(d) Grants to educational or training institutions, including
the donation of facilities or other properties, scholarships, and
fellowships are considered contributions and are unallowable.

(e) Training or education costs for other than bona fide
employees are unallowable, except that the costs incurred for
educating employee dependents (primary and secondary level
studies) when the employee is working in a foreign country
where suitable public education is not available may be
included in overseas differential pay.

(f) Contractor contributions to college savings plans for
employee dependents are unallowable.

31.205-45 [Reserved]

31.205-46 Travel costs.

(a) Costs for transportation, lodging, meals, and incidental
expenses. (1) Costs incurred by contractor personnel on offi-
cial company business are allowable, subject to the limitations
contained in this subsection. Costs for transportation may be
based on mileage rates, actual costs incurred, or on a combi-
nation thereof, provided the method used results in a reason-
able charge. Costs for lodging, meals, and incidental expenses
may be based on per diem, actual expenses, or a combination
thereof, provided the method used results in a reasonable
charge.

(2) Except as provided in paragraph (a)(3) of this sub-
section, costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in (a)(2)(i)
through (iii) of this paragraph) shall be considered to be rea-
sonable and allowable only to the extent that they do not
exceed on a daily basis the maximum per diem rates in effect
at the time of travel as set forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the contiguous
United States, available on a subscription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 922-002-00000-2;

(ii) Joint Travel Regulation, Volume 2, DoD Civilian
Personnel, Appendix A, prescribed by the Department of
Defense, for travel in Alaska, Hawaii, and outlying areas of
the United States, available on a subscription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 908-010-00000-1; or

(iii) Standardized Regulations (Government Civil-
ians, Foreign Areas), Section 925, “Maximum Travel Per
Diem Allowances for Foreign Areas,” prescribed by the
Department of State, for travel in areas not covered in (a)(2)(i)
and (ii) of this paragraph, available on a subscription basis
from the—

Superintendent of Documents
U.S. Government Printing Office
Washington, DC 20402

Stock No. 744-008-00000-0.

(3) In special or unusual situations, actual costs in
excess of the above-referenced maximum per diem rates are
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allowable provided that such amounts do not exceed the
higher amounts authorized for Federal civilian employees as
permitted in the regulations referenced in (a)(2)(i), (ii), or (iii)
of this subsection. For such higher amounts to be allowable,
all of the following conditions must be met:

(i) One of the conditions warranting approval of the
actual expense method, as set forth in the regulations refer-
enced in paragraphs (a}(2)(i), (ii), or (iii) of this subsection,
must exist.

(ii) A written justification for use of the higher
amounts must be approved by an officer of the contractor’s
organization or designee to ensure that the authority is prop-
erly administered and controlled to prevent abuse.

(iii) If it becomes necessary to exercise the authority
to use the higher actual expense method repetitively or on a
continuing basis in a particular area, the contractor must
obtain advance approval from the contracting officer.

(iv) Documentation to support actual costs incurred
shall be in accordance with the contractor’s established prac-
tices, subject to paragraph (a)(7) of this subsection, and pro-
vided that a receipt is required for each expenditure of $75.00
or more. The approved justification required by
paragraph (a)(3)(ii) and, if applicable, paragraph (a)(3)(iii) of
this subsection must be retained.

(4) Paragraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regulations cited in subdivisions (a)(2)(i),
(ii), and (iii) of this subsection in their entirety. Only the max-
imum per diem rates, the definitions of lodging, meals, and
incidental expenses, and the regulatory coverage dealing with
special or unusual situations are incorporated herein.

(5) An advance agreement (see 31.109) with respect to
compliance with paragraphs (a)(2) and (a)(3) of this subsec-
tion may be useful and desirable.

(6) The maximum per diem rates referenced in
paragraph (a)(2) of this subsection generally would not con-
stitute a reasonable daily charge—

(i) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and

return).
Appropriate downward adjustments from the maximum per
diem rates would normally be required under these circum-
stances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulation or Joint Travel
Regulations, they must result in a reasonable charge.

(7) Costs shall be allowable only if the following infor-
mation is documented—

(i) Date and place (city, town, or other similar desig-
nation) of the expenses;

(ii) Purpose of the trip; and

(iii) Name of person on trip and that person’s title or
relationship to the contractor.

(b) Airfare costs in excess of the lowest priced airfare
available to the contractor during normal business hours are
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unallowable except when such accommodations require cir-
cuitous routing, require travel during unreasonable hours,
excessively prolong travel, result in increased cost that would
offset transportation savings, are not reasonably adequate for
the physical or medical needs of the traveler, or are not rea-
sonably available to meet mission requirements. However, in
order for airfare costs in excess of the above airfare to be
allowable, the applicable condition(s) set forth above must be
documented and justified.

(c)(1) “Cost of travel by contractor-owned,.-leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel), main-
tenance, depreciation, insurance, and other related costs.

(2) The costs of travel by contractor-owned, -leased, or
-chartered aircraft are limited to the allowable airfare
described in paragraph (b) of this subsection for the flight des-
tination unless travel by such aircraft is specifically required
by contract specification, term, or condition, or a higher
amount is approved by the contracting officer. A higher
amount may be agreed to when one or more of the circum-
stances for justifying higher than allowable airfare listed in
paragraph (b) of this subsection are applicable, or when an
advance agreement under paragraph (c)(3) of this subsection
has been executed. In all cases, travel by contractor-owned, -
leased, or -chartered aircraft must be fully documented and
justified. For each contractor-owned, -leased, or -chartered
aircraft used for any business purpose which is charged or
allocated, directly or indirectly, to a Government contract, the
contractor must maintain and make available manifest/logs
for all flights on such company aircraft. As a minimum, the
manifest/log shall indicate—

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to the
contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercial airlines or other
suitable, less costly, travel facilities are available at reasonable
times, with reasonable frequency, and serve the required des-
tinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(d) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insurance,
etc. These costs are allowable, if reasonable, to the extent that
the automobiles are used for company business. That portion
of the cost of company-furnished automobiles that relates to
personal use by employees (including transportation to and
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from work) is compensation for personal services and is unal-
lowable as stated in 31.205-6(m)(2).

31.205-47 Costs related to legal and other proceedings.

(a) Definitions. As used in this subpart—

“Costs” include, but are not limited to, administrative and
clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding
which bears a direct relationship to the proceeding.

“Fraud,” as used in this subsection, means—

(1) Acts of fraud or corruption or attempts to defraud the
Government or to corrupt its agents;

(2) Acts which constitute a cause for debarment or sus-
pension under 9.406-2(a) and 9.407-2(a); and

(3) Acts which violate the False Claims Act, 31U.S.C.,
sections 3729-3731, or the Anti-Kickback Act, 41 U.S.C,,
sections 31 and 34.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of; or a failure to comply with, law or regulation by
the contractor (including its agents or employees), or costs
incurred in connection with any proceeding brought by a third
party in the name of the United States under the False Claims
Act, 31 U.S.C. 3730, are unallowable if the result is—

(1) In a criminal proceeding, a conviction;

(2) In a civil or administrative proceeding, either a find-
ing of contractor liability where the proceeding involves an
allegation of fraud or similar misconduct or imposition of a
monetary penalty where the proceeding does not involve an
allegation of fraud or similar misconduct;

(3) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;

(ii) Rescind or void a contract; or

(iii) Terminate a contract for default by reason of a
violation or failure to comply with a law or regulation.

(4) Disposition of the matter by consent or compromise
if the proceeding could have led to any of the outcomes listed
in paragraphs (b)(1) through (3) of this subsection (but see
paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of this
subsection, but where the underlying alleged contractor mis-
conduct was the same as that which led to a different proceed-
ing whose costs are unallowable by reason of
paragraphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costs incurred in connection with any proceeding under
paragraph (b) of this subsection commenced by the United
States that is resolved by consent or compromise pursuant to
an agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be allowed to the extent
specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by a third party under the False Claims Act in which
the United States did not intervene, reasonable costs incurred
by the contractor in connection with such a proceeding, that
are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costs incurred in connection with any proceeding under
paragraph (b) of this subsection commenced by a State, local,
or foreign government may be allowable when the contracting
officer (or other official specified in agency procedures) deter-
mines, that the costs were incurred either:

(1) As a direct result of a specific term or condition of
a Federal contract; or

(2) Asaresult of compliance with specific written direc-
tion of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable to
the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying cause
of action;

(2) The costs are not otherwise recovered from the Fed-
eral Government or a third party, either directly as a result of
the proceeding or otherwise; and '

(3) The percentage of costs allowed does not exceed the
percentage determined to be appropriate considering the com-
plexity of procurement litigation, generally accepted princi-
ples governing the award of legal fees in civil actions
involving the United States as a party, and such other factors
as may be appropriate. Such percentage shall not exceed
80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. If, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise allowable incurred
legal fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal costs
in connection with any proceeding described in
paragraph (c)(2) of this subsection shall be determined by the
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cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are unal-
lowable if incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 2.101).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
settled.

(5) Costs of legal, accounting, and consultant services
and directly associated costs incurred in connection with the
defense or prosecution of lawsuits or appeals between con-
tractors arising from either—

(i) An agreement or contract concerning a teaming
arrangement, a joint venture, or similar arrangement of shared
interest; or

(ii) Dual sourcing, coproduction, or similar pro-
grams, are unallowable, except when—

(A) Incurred as a result of compliance with spe-
cific terms and conditions of the contract or written instruc-
tions from the contracting officer, or

(B) When agreed to in writing by the contracting
officer.

(6) Patent infringement litigation, unless otherwise pro-
vided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the participant
was convicted of violation of a law or regulation or was found
liable in a civil or administrative proceeding.

(8) Protests of Federal Government solicitations or con-
tract awards, or the defense against protests of such solicita-
tions or contract awards, unless the costs of defending against
a protest are incurred pursuant to a written request from the
cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and
paragraphs (f}(4) and (£)(7) of this subsection, the contracting
officer shall generally withhold payment of such costs. How-

31.2-28 (FAC 2005-54)

ever, ifin the best interests of the Government, the contracting
officer may provide for conditional payment upon provision
of adequate security, or other adequate assurance, and agree-
ment by the contractor to repay all unallowable costs, plus
interest, if the costs are subsequently determined to be
unallowable.

31.205-48 Research and development costs.
“Research and development,” as used in this subsection,

. sponsored by a grant or required in the performance of a con-

tract. When costs are incurred in excess of either the price of
a contract or amount of a grant for research and development
effort, the excess is unallowable under any other Government
contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business com-
bination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets acquired
less liabilities assumed, based upon their fair values. The
excess is commonly referred to as goodwill. Goodwill may
arise from the acquisition of a company as a whole or a portion
thereof. Any costs for amortization, expensing, write-off, or
write-down of goodwill (however represented) are
unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcoholic beverages.
Costs of alcoholic beverages are unallowable.

31.205-52 Asset valuations resulting from business
_ combinations.

(a) For tangible capital assets, when the purchase method
of accounting for a business combination is used, whether or
not the contract or subcontract is subject to CAS, the allow-
able depreciation and cost of money shall be based on the cap-
italized asset values measured and assigned in accordance
with 48 CFR 9904.404-50(d), if allocable, reasonable, and
not otherwise unallowable.

(b) For intangible capital assets, when the purchase method
of accounting for a business combination is used, allowable
amortization and cost of money shall be limited to the total of
the amounts that would have been allowed had the combina-
tion not taken place.
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Prohibition on Contracting with Inverted
Domestic Corporations—Representation.

First Article Approval-—Contractor Testing.
First Article Approval—Government Testing,.
Certification Regarding Responsibility Matters.
Protecting the Government’s Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.
Information Regarding Responsibility Matters,
[Reserved]

Updates of Publicly Available Information
Regarding Responsibility Matters.

52.209-10 Prohibition on Contracting with Inverted

52.210
52.210-1
52.211-1

52.211-2

52.211-3

Domestic Corporations.

[Reserved]

Market Research.

Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR

Part 101-29.

Availability of Specifications, Standards, and
Data Item Descriptions Listed in the Acquisition
Streamlining and Standardization Information
System (ASSIST).

Availability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions.

52-1
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52.211-4 Availability for Examination of Specifications
Not Listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions.

52.211-5 Material Requirements.

52.211-6 Brand Name or Equal.

52.211-7 Alternatives to Government-Unique Standards.

52.211-8 Time of Delivery.

52.211-9 Desired and Required Time of Delivery.

52.211-10 Commencement, Prosecution, and Completion of

Work.

52.211-11 Liquidated Damages—Supplies, Services, or
Research and Development.

52.211-12 Liquidated Damages—Construction.

52.211-13 Time Extensions.

52.211-14 Notice of Priority Rating for National Defense,
Emergency Preparedness, and Energy Program
Use.

52.211-15 Defense Priority and Allocation Requirements.

52.211-16 Variation in Quantity.

52.211-17 Delivery of Excess Quantities.

52.211-18 Variation in Estimated Quantity.

52.212-1 Instructions to Offerors—Commercial Items.

52.212-2 Evaluation—Commercial Items.

52.212-3 Offeror Representations and Certifications—
Commercial Items.

52.212-4 Contract Terms and Conditions—Commercial
Items.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

52.213-1 Fast Payment Procedure.

52.213-2 Invoices.

52.213-3 Notice to Supplier.

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).

52.214-1 [Reserved]

52.214-2 [Reserved]

52.214-3 Amendments to Invitations for Bids.

52.214-4 False Statements in Bids.

52.214-5 Submission of Bids.

52.214-6 Explanation to Prospective Bidders.

52.214-7 Late Submissions, Modifications, and
Withdrawals of Bids.

52.214-8 [Reserved]

52.214-9 [Reserved]

52.214-10 Contract Award—Sealed Bidding.

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

52.214-13 Telegraphic Bids.

52.214-14 Place of Performance—Sealed Bidding.

52.214-15 Period for Acceptance of Bids.

52.214-16 Minimum Bid Acceptance Period.

52-2

52.214-17 [Reserved]

52.214-18 Preparation of Bids—Construction.

52.214-19 Contract Award—Sealed Bidding—
Construction.

52.214-20 Bid Samples.

52.214-21 Descriptive Literature.

52.214-22 Evaluation of Bids for Multiple Awards.

52.214-23 Late Submissions, Modifications, Revisions, and
Withdrawals of Technical Proposals under Two-
Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.

52.214-25 Step Two of Two-Step Sealed Bidding.

52.214-26 Audit and Records—Sealed Bidding.

52.214-27 Price Reduction for Defective Certified Cost or
Pricing Data—Modifications—Sealed Bidding.

52.214-28 Subcontractor Certified Cost or Pricing Data—
Modifications—Sealed Bidding.

52.214-29 Order of Precedence—Sealed Bidding.

52.214-30 [Reserved]

52.214-31 Facsimile Bids.

52.214-32 [Reserved]

52.214-33 [Reserved]

52.214-34 Submission of Offers in the English Language.

52.214-35 Submission of Offers in U.S. Currency.

52.215-1 Instructions to Offerors—Competitive
Acquisition.

52.215-2 Audit and Records—Negotiation,

" 52.215-3 Request for Information or Solicitation for

Planning Purposes.

52.215-4 [Reserved]

52.215-5 Facsimile Proposals.

52.215-6 Place of Performance.

52.215-7 [Reserved]

52.215-8 Order of Precedence—Uniform Contract Format.

52.215-9 Changes or Additions to Make-or-Buy Program.

52.215-10 Price Reduction for Defective Certified Cost or
Pricing Data.

52.,215-11 Price Reduction for Defective Certified Cost or
Pricing Data—Modifications.

52.215-12 Subcontractor Certified Cost or Pricing Data.

52.215-13 Subcontractor Certified Cost or Pricing Data—
Maodifications.

52.215-14 Integrity of Unit Prices.

52.215-15 Pension Adjustments and Asset Reversions.

52.215-16 Facilities Capital Cost of Money.

52.215-17 Waiver of Facilities Capital Cost of Money.

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than
Pensions.

52.215-19 Notification of Ownership Changes.

52.215-20 Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing
Data.
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52.203-14 Display of Hotline Poster(s).
As prescribed in 3.1004(b), insert the following clause:

DISPLAY OF HOTLINE POSTER(S) (DEC 2007)

(a) Definition.

“United States,” as used in this clause, means the 50 States,
the District of Columbia, and outlying areas.

(b) Display of fraud hotline poster(s). Except as provided
in paragraph (c)—

(1) During contract performance in the United States,
the Contractor shall prominently display in common work
areas within business segments performing work under this
contract and at contract work sites—

(i) Any agency fraud hotline poster or Department of
Homeland Security (DHS) fraud hotline poster identified in
paragraph (b)(3) of this clause; and

(if) Any DHS fraud hotline poster subsequently iden-
tified by the Contracting Officer.

(2) Additionally, if the Contractor maintains a company
website as a method of providing information to employees,
the Contractor shall display an electronic version of the
poster(s) at the website.

(3) Any required posters may be obtained as follows:

Poster(s) Obtain from

(Contracting Officer shall insert— (i) Appropriate agency
name(s) and/or title of applicable Department of Homeland
Security fraud hotline poster); and

(ii) The website(s) or other contact information for
obtaining the poster(s).)

(c) If the Contractor has implemented a business ethics and
conduct awareness program, including a reporting mecha-
nism, such as a hotline poster, then the Contractor need not
display any agency fraud hotline posters as required in para-
graph (b) of this clause, other than any required DHS posters.

(d) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (d), in all sub-
contracts that exceed $5,000,000, except when the
subcontract—

(1) Is for the acquisition of a commercial item; or
(2) Is performed entirely outside the United States.

(End of clause)

52.203-15 Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009.
As prescribed in 3.907-7, use the following clause:

WHISTLEBLOWER PROTECTIONS UNDER THE AMERICAN
RECOVERY AND REINVESTMENT ACT OF 2009
(JUNE 2010)

(a) The Contractor shall post notice of employees rights
and remedies for whistleblower protections provided under
section 1553 of the American Recovery and Reinvestment
Act 0of 2009 (Pub. L. 111-5) (Recovery Act).

(b) The Contractor shall include the substance of this
clause, including this paragraph (b), in all subcontracts that
are funded in whole or in part with Recovery Act funds. -

52.203-16 Preventing Personal Conflicts of Interest.
As prescribed in 3.1106, insert the following clause:

PREVENTING PERSONAL CONFLICTS OF INTEREST
(DEC 2011)

(a) Definitions. As used in this clause—

“Acquisition function closely associated with inherently
governmental functions” means supporting or providing
advice or recommendations with regard to the following
activities of a Federal agency:

(1) Planning acquisitions.

(2) Determining what supplies or services are to be
acquired by the Government, including developing state-
ments of work. ,

(3) Developing or approving any contractual docu-
ments, to include documents defining requirements, incentive
plans, and evaluation criteria.

(4) Evaluating contract proposals.

(5) Awarding Government contracts.

(6) Administering contracts (including ordering
changes or giving technical direction in contract performance
or contract quantities, evaluating contractor performance, and
accepting or rejecting contractor products or services).

(7) Terminating contracts. '

(8) Determining whether contract costs are reasonable,
allocable, and allowable.

“Covered employee” means an individual who performs
an acquisition function closely associated with inherently
governmental functions and is—

(1) An employee of the contractor; or

(2) A subcontractor that is a self-employed individual
treated as a covered employee of the contractor because there
is no employer to whom such an individual could submit the
required disclosures.

“Non-public information” means any Govermnment or
third-party information that—

(1) Is exempt from disclosure under the Freedom of
Information Act (5 U.8.C. 5352) or otherwise protected from
disclosure by statute, Executive order, or regulation; or

(2) Has not been disseminated to the general public and
the Government has not yet determined whether the informa-
tion can or will be made available to the public.

“Personal conflict of interest” means a situation in which
a covered employee has a financial interest, personal activity,
or relationship that could impair the employee’s ability to act

52.2-8.1
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impartially and in the best interest of the Government when
performing under the contract. (A de minimis interest that
would not “impair the employee’s ability to act impartially
and in the best interest of the Government” is not covered
under this definition.)

(1) Among the sources of personal conflicts of interest
are—

(i) Financial interests of the covered employee, of
close family members, or of other members of the covered
employee’s household;

(ii) Other employment or financial relationships
(including seeking or negotiating for prospective employment
or business); and

(iii) Gifts, including travel.

(2) For example, financial interests referred to in para-
graph (1) of this definition may arise from—

(i) Compensation, including wages, salaries, com-
missions, professional fees, or fees for business referrals;

(ii) Consulting relationships (including commercial
and professional consulting and service arrangements, scien-
tific and technical advisory board memberships, or serving as
an expert witness in litigation);

(iii) Services provided in exchange for honorariums
or travel expense reimbursements;

(iv) Research funding or other forms of research sup-
port;

(v) Investment in the form of stock or bond owner-
ship or partnership interest (excluding diversified mutual fund
investments);

(vi) Real estate investments;

(vii) Patents, copyrights, and other intellectual prop-
erty interests; or

(viii) Business ownership and investment interests.

(b) Requirements. The Contractor shall—
(1) Have procedures in place to screen covered employ-
ees for potential personal conflicts of interest, by—

(i) Obtaining and maintaining from each covered
employee, when the employee is initially assigned to the task
under the contract, a disclosure of interests that might be
affected by the task to which the employee has been assigned,
as follows:

(A) Financial interests of the covered employee,
of close family members, or of other members of the covered
employee’s household.

(B) Other employment or financial relationships
ofthe covered employee (including seeking or negotiating for
prospective employment or business).

(C) Gifts, including travel; and

(i) Requiring each covered employee to update the
disclosure statement whenever the employee’s personal or
financial circumstances change in such a way that a new per-
sonal conflict of interest might occur because of the task the
covered employee is performing.

52.2-8.2

(2) For each covered employee—

(i) Prevent personal conflicts of interest, including
not assigning or allowing a covered employee to perform any
task under the contract for which the Contractor has identified
a personal conflict of interest for the employee that the Con-
tractor or employee cannot satisfactorily prevent.or mitigate
in consultation with the contracting agency;

(i) Prohibit use of non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) Obtain a signed non-disclosure agreement to
prohibit disclosure of non-public information accessed
through performance of a Government contract.

(3) Inform covered employees of their obligation—

(i) To disclose and prevent personal conflicts of
interest;

(ii) Not to use non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) To avoid even the appearance of personal con-
flicts of interest;

(4) Maintain effective oversight to verify compliance
with personal conflict-of-interest safeguards;

(5) Take appropriate disciplinary action in the case of
covered employees who fail to comply with policies estab-
lished pursuant to this clause; and

(6) Report to the Contracting Officer any personal con-
flict-of-interest violation by a covered employee as soon as it
is identified. This report shall include a description of the vio-
lation and the proposed actions to be taken by the Contractor
in response to the violation. Provide follow-up reports of cor-
rective actions taken, as necessary. Personal conflict-of-inter-
est violations include—

(i) Failure by a covered employee to disclose a per-
sonal conflict of interest;

(ii) Use by a covered employee of non-public infor-
mation accessed through performance of a Government con-
tract for personal gain; and

(iii) Failure of a covered employee to comply with
the terms of a non-disclosure agreement.

(¢) Mitigation or waiver (1) In exceptional circum-
stances, if the Contractor cannot satisfactorily prevent a per-
sonal conflict of interest as required by paragraph (b)(2)(i) of
this clause, the Contractor may submit a request through the
Contracting Officer to the Head of the Contracting Activity
for—

(i) Agreement to a plan to mitigate the personal con-
flict of interest; or

(ii) A waiver of the requirement.

(2) The Contractor shall include in the request any pro-
posed mitigation of the personal conflict of interest.

(3) The Contractor shall—
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(i) Comply, and require compliance by the covered
employee, with any conditions imposed by the Government as
necessary to mitigate the personal conflict of interest; or

(i) Remove the Contractor employee or subcontrac-
tor employee from performance of the contract or terminate
the applicable subcontract.

(d) Subcontract flowdown. The Contractor shall include

the substance of this clause, including this paragraph (d), in

subcontracts—

(1) That exceed $150,000; and

(2) In which subcontractor employees will perform
acquisition functions closely associated with inherently gov-
ermnmental functions (i.e., instead of performance only by a
self-employed individual).

(End of clause)

52.204-1 Approval of Contract,
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of [identify
title of designated agency official here] and shall not be bind-
ing until so approved.

(End of clause)

52,204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information - classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—

(1) The Security Agreement (DD Form 441), including
the National Industrial Security Program Operating Manual
(DoD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract are
changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform sub-
stantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of this contract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate I (Apr 1984). If a cost contract for research and
development with an educational institution is contemplated,
add the following paragraphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the security
classification of this contract or any of its elements from an
unclassified status or a lower classification to a higher classifi-
cation, or (2) in more restrictive area controls than previously
required, the Contractor shall exert every reasonable effort com-
patible with the Contractor’s established policies to continue the
performance of work under the contract in compliance with the
change in security classification or requirements. If, despite rea-
sonable efforts, the Contractor determines that the continuation
of work under this contract is not practicable because of the
change in security classification or requirements, the Contractor
shall notify the Contracting Officer in writing. Until resolution
of the problem is made by the Contracting Officer, the Contrac-
tor shall continue safeguarding all classified material as
required by this contract. :

(f) After receiving the written notification, the Contracting
Officer shall explore the circumstances surrounding the pro-
posed change in security classification or requirements, and
shall endeavor to work out a mutually satisfactory method
whereby the Contractor can continue performance of the work
under this contract.

(g) If, 15 days after receipt by the Contracting Officer of
the notification of the Contractor’s stated inability to proceed,
(1) the application to this contract of the change in security clas-
sification or requirements has not been withdrawn, or (2)a
mutually satisfactory method for continuing performance of
work under this contract has not been agreed upon, the Contrac-
tor may request the Contracting Officer to terminate the contract
in whole or in part. The Contracting Officer shall terminate the
contract in whole or in part, as may be appropriate, and the ter-
mination shall be deemed a termination under the terms of the
Termination for the Convenience of the Government clause.

Alternate Il (Apr 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph () to the basic clause:

(e) The Contractor shall be responsible for furnishing to
each employee and for requiring each employee engaged on the
work to display such identification as may be approved and
directed by the Contracting Officer. All prescribed identifica-
tion shall immediately be delivered to the Contracting Officer,
for cancellation upon the release of any employee. When
required by the Contracting Officer, the Contractor shall obtain
and submit fingerprints of all persons employed or to be
employed on the project.

52.204-3 Taxpayer Identification. »
As prescribed in 4.905, insert the following provision:

TAXPAYER IDENTIFICATIOI;J oct 1998)
(a) Definitions.

52.2-9
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“Common parent,” as used in this provision, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a con-
solidated basis, and of which the offeror is a member.

“Taxpayer Identification Number (TIN),” as used in this
provision, means the number required by the Internal Reve-
nue Service (IRS) to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or ah Employer Identification Number.

(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C.7701(c} and
3325(d), reporting requirements of 26 U.8.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the IRS.
If the resulting contract is subject to the payment reporting
requirements described in Federal Acquisition Regulation
(FAR) 4.904, the failure or refusal by the offeror to furnish the
information may result in a 31 percent reduction of payments
otherwise due under the contract.

(c) The TIN may be used by the Government to collect and
report on any delinquent amounts arising out of the offeror’s
relationship with the Government (31 U.S.C. 7701(c)(3)). if
the resulting contract is subject to the payment reporting
requirements described in FAR 4.904, the TIN provided here-
under may be matched with IRS records to verify the accuracy
of the offeror’s TIN.

(d) Taxpayer Identification Number (TIN).

Q TIN:

O TIN has been applied for.

O TIN is not required because:

@ Offeror is a nonresident alien, foreign corporation,
or foreign partnership that does not have income
effectively connected with the conduct of a trade or
business in the United States and does not have an
office or place of business or a fiscal paying agent
in the United States;

O Offeror is an agency or instrumentality of a foreign
government;

[0 Offeror is an agency or instrumentality of the Fed-
eral Government.

(e) Type of organization.

Sole proprietorship;

Partnership;

Corporate entity (not tax-exempt);

Corporate entity (tax-exempt);

Government entity (Federal, State, or local);
Foreign government;

International organization per 26 CFR 1.6049-4;
Other

(f) Common parent.

O Offeror is not owned or controlled by a common par-

ent as defined in paragraph (a) of this provision.

ooooooDoodo
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J Name and TIN of common parent:
Name
TIN

(End of provision)

52.204-4 Printed or Copied Double-Sided on
Postconsumer Fiber Content Paper.

As prescribed in 4.303, insert the following clause:

PRINTED OR COPIED DOUBLE-SIDED ON POSTCONSUMER
FIBER CONTENT PAPER (MAY 2011)

(a) Definitions. As used in this clause—

“Postconsumer fiber” means— (1) Paper, paperboard, and
fibrous materials from retail stores, office buildings, homes,
and so forth, after they have passed through their end-usage
as a consumer item, including: used corrugated boxes; old
newspapers; old magazines; mixed waste paper; tabulating
cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that
enter and are collected from municipal solid waste; but not

(3) Fiber derived from printers’ over-runs, converters’
scrap, and over-issue publications.

(b) The Contractor is required to submit paper documents,
such as offers, letters, or reports that are printed or copied dou-
ble-sided on paper containing at least 30 percent postcon-
sumer fiber, whenever practicable, when not using electronic
commerce methods to submit information or data to the Gov-
ernment.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small
Business).
As prescribed in 4.607(b), insert the following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL
BUSINESS) (MAY 1999)

(a) Definition. “Women-owned business concern,” as used
in this provision, means a concern that is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of its stock is owned by
one or more women; and whose management and daily busi-
ness operations are controlled by one or more women.

(b) ' Representation. [Complete only if the offeror is a
women-owned business concern and has not represented itself
as a small business concern in paragraph (b)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.] The offeror represents that it 1 is a women-
owned business concern.

(End of provision)
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52.204-6 Data Universal Numbering System (DUNS)
Number.
As prescribed in 4.607(a), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) '
NUMBER (APR 2008)

(a) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS”
or “DUNS+4” followed by the DUNS number or “DUNS+4”
that identifies the offeror’s name and address exactly as stated
in the offer. The DUNS number is a nine-digit number
assigned by Dun and Bradstreet, Inc. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see Subpart 32.11) for the same concern.

(b) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—

(1) Via the Internet at Aup.//fedgov.dnb.comwebform
or if the offeror does not have internet access, it may call Dun
and Bradstreet at 1-866-705-5711 if located within the United

. States; or

(ii) If located outside the United States, by contacting
the local Dun and Bradstreet office. The offeror should indi-
cate that it is an offeror for a U.S. Government contract when
contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business name.

(ii) Tradestyle, doing business, or other name by
which your entity is commonly recognized.

(iiif) Company physical street address, city, state and
ZIP Code.

(iv) Company mailing address, city, state and ZIP
Code (if separate from physical).

(v) Company telephone number.

(vi) Date the company was started.

(vii) Number of employees at your location.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and address
(reporting relationship within your entity).

(End of provision)

52.204-7 Central Contractor Registration.

CENTRAL CONTRACTOR REGISTRATION (APR 2008)

(a) Definitions. As used in this clause—
“Central Contractor Registration (CCR) database” means
the primary Government repository for Contractor informa-

tion required for the conduct of business with the
Government.

“Data Universal Numbering System (DUNS) number
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records foriden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see the FAR at Subpart 32.11) for the same concern.

“Registered in the CCR database” means that—

(1) The Contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”. The Contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

(b)(1) By submission of an offer, the offeror acknowledges
the requirement that a prospective awardee shall be registered
in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement, basic
ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“DUNS” or “DUNS +4” followed by the DUNS or DUNS +4
number that identifies the offeror’s name and address exactly
as stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is registered in
the CCR database.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—

(i) Via the Internet at Atip. //fedgov.dnb.com/webform
or if the offeror does not have internet access, it may call Dun
and Bradstreet at 1-866-705-5711 if located within the United
States; or

(i1) If located outside the United States, by contacting
the local Dun and Bradstreet office. The offeror should indi-
cate that it is an offeror for a U.S. Government contract when
contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business.

(ii) Tradestyle, doing business, or other name by
which your entity is commonly recognized.

(iii) Company Physical Street Address, City, State,
and ZIP Code.

(3}
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(iv) Company Mailing Address, City, State and ZIP
Code (if separate from physical).

(v) Company Telephone Number.

(vi) Date the company was started.

(vii) Number of employees at your location.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and address
(reporting relationship within your entity).

(d) If the Offeror does not become registered in the CCR
database in the time prescribed by the Contracting Officer, the
Contracting Officer will proceed to award to the next other-
wise successful registered Offeror. :

(e) Processing time, which normally takes 48 hours, should
be taken into consideration when registering. Offerors who
are not registered should consider applying for registration
immediately upon receipt of this solicitation.

(f) The Contractor is responsible for the accuracy and com-
pleteness of the data within the CCR database, and for any lia-
bility resulting from the Government’s reliance on inaccurate
or incomplete data. To remain registered in the CCR database
after the initial registration, the Contractor is required to
review and update on an annual basis from the date of initial
registration or subsequent updates its information in the CCR
database to ensure it is current, accurate and complete. Updat-
ing information in the CCR does not alter the terms and con-
ditions of this contract and is not a substitute for a properly
executed contractual document.

(g) (1) (i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12 of the FAR; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the notifi-
cation sufficient documentation to support the legally
changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (g)(1)(i) of this clause, or fails to perform
the agreement at paragraph (g)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract

will be considered to be incorrect information within the

meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
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ment of claims (see FAR Subpart 32.8, Assignment of
Claims). Assignees shall be separately registered in the CCR
database. Information provided to the Contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that Contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of this
contract.

(h) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at Atip.//www.ccrgov or by calling 1-888-227-2423,
or 269-961-5757.

(End of clause)

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202, insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS
(Nov 2011)

- (a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is
[insert NAICS code].

(2) The small business size standard is
[insert size standard).

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the clause at 52.204-7, Central Contractor Regis-
tration, is included in this solicitation, paragraph (d) of this
provision applies.

(2) If the clause at 52.204-7 is not included in this solic-
itation, and the offeror is currently registered in CCR, and has
completed the ORCA electronically, the offeror may choose
to use paragraph (d) of this provision instead of completing
the corresponding individual representations and certifica-
tions in the solicitation. The offeror shall indicate which
option applies by checking one of the following boxes:

[ 1(i) Paragraph (d) applies.

[ 1(ii) Paragraph (d) does not apply and the offeror
has completed the individual representations and
certifications in the solicitation.

(c)(1) The following representations or certifications in
ORCA are applicable to this solicitation as indicated:

(i) 52.203-2, Certificate of Independent Price Deter-
mination. This provision applies to solicitations when a firm-
fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless—

(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B).The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or
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(C) The solicitation is for utility services for
which rates are set by law or regulation.

(ii) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$150,000.

_ (iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the clause at
52.204-7, Central Contractor Registration.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that—

(A) Are not set aside for small business concerns;

(B) Exceed the simplified acquisition threshold;
and

(C) Are for contracts that will be performed in the
United States or its outlying areas.

(v) 52.209-2, Prohibition on Contracting with
Inverted Domestic Corporations—Representation. This pro-
vision applies to solicitations using funds appropriated in fis-
cal years 2008, 2009, or 2010.

(vi) 52.209-5, Certification Regarding Responsibil-
ity Matters. This provision applies to solicitations where the
contract value is expected to exceed the simplified acquisition
threshold.

(vii) 52.214-14, Place of Performance—Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(viii) 52.215-6, Place of Performance. This provi-
sion applies to solicitations unless the place of performance is
specified by the Government.

(ix) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I). This provision applies to solicita-
tions when the contract will be performed in the United States
or its outlying areas.

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(x) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(xi) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at 52.222-26, Equal Opportunity.

(xii) 52.222-25, Affirmative Action Compliance.
This provision applies to solicitations, other than those for
construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity.

(xiii) 32.222-38, Compliance with Veterans’
Employment Reporting Requirements. This provision applies
to solicitations when it is anticipated the contract award will

exceed the simplified acquisition threshold and the contract is
not for acquisition of commercial items.

(xiv) 52.223-1, Biobased Product Certification. This
provision applies to solicitations that require the delivery or
specify the use of USDA—designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xv) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA—designated items.

(xvi) 52.225-2, Buy American Act Certificate. This
provision applies to solicitations containing the clause at

(xvii) 52.225-4, Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate. (Basic, Alternate
I, and Alternate II) This provision applies to solicitations con-
taining the clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies.

(B) If the acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies.

(C) If the acquisition value is $50,000 or more but
is less than $67,826, the provision with its Alternate I1 applies.

(xviii) 52.223-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at

(xix) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—Certification. This
provision applies to all solicitations.

(xx) 52.225-25, Prohibition on Contracting with
Entities Engaging in Sanctioned Activities Relating to Iran—
Representation and Certification. This provision applies to all
solicitations.

(xxi) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation. This provi-
sion applies to—

(A) Solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions; and

(B) For DoD, NASA, and Coast Guard acquisi-
tions, solicitations that contain the clause at 52.219-23, Notice
of Price Evaluation Adjustment for Small Disadvantaged
Business Concerns. '

(2) The following certifications are applicable as indi-
cated by the Contracting Officer:
" [Contracting Officer check as appropriate.]

__ (i) 52.219-22, Small Disadvantaged Business Sta-
tus.

___(A) Basic.
__(B) Alternate I.

_ (ii) 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products.
the Service Contract Act to Contracts for Maintenance, Cali-
bration, or Repair of Certain Equipment Certification.
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_(iv) 52.222-52, Exemption from Application of
the Service Contract Act to Contracts for Certain Services—
Certification.

__{v)52.223-9, with its Alternate I, Estimate of Per-
centage of Recovered Material Content for EPA-Designated
Products (Alternate I only).

__(vi) 52.227-6, Royalty Information.

__{A) Basic.
__(B) Alternate 1.

_ (vii) 52.227-15, Representation of Limited Rights
Data and Restricted Computer Software.

(d) The offeror has completed the annual representations
and certifications electronically via the Online Representa-
tions and Certifications Application (ORCA) website at Auzp./
tion, the offeror verifies by submission of the offer that the
representations and certifications currently posted electroni-
cally that apply to this solicitation as indicated in paragraph
(c) of this provision have been entered or updated within the
last 12 months, are current, accurate, complete, and applicable
to this solicitation (including the business size standard appli-
cable to the NAICS code referenced for this solicitation), as
of the date of this offer and are incorporated in this offer by
reference (see FAR 4.1201); except for the changes identified
below [offeror to insert changes, identifying change by clause
number, title, date]. These amended representation(s) and/or
certification(s) are also incorporated in this offer and are cur-
rent, accurate, and complete as of the date of this offer.

FAR CLAUSE # TITLE DATE  CHANGE

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.

(End of provision)

52.204-9 Personal Identity Verification of Contractor
Personnel,
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR
PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that
implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Govern-
ment-provided identification issued to the Contractor employ-
ees in connection with performance under this contract. The
Contractor shall return such identification to the issuing
agency at the earliest of any of the following, unless otherwise
determined by the Government:
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(1) When no longer needed for contract performance.

(2) Upon completion of the Contractor employee’s
employment.

(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under
a contract if the Contractor fails to comply with these require-
ments.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in all subcontracts when the sub-
contractor’s employees are required to have routine physical
access to a Federally-controlled facility and/or routine access
to a Federally-controlled information system. It shall be the
responsibility of the prime Contractor to return such identifi-
cation to the issuing agency in accordance with the terms set
forth in paragraph (b) of this section, unless otherwise
approved in writing by the Contracting Officer.

(End of clause)

52.204-10 Reporting Executive Compensation and First-
Tier Subcontract Awards.
As prescribed in 4.1403(a), insert the following clause:

REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER
SUBCONTRACT AWARDS (JUL 2010)

(a) Definitions. As used in this clause:

“Executive” means officers, managing partners, or any
other employees in management positions.

“First-tier subcontract” means a subcontract awarded
directly by a Contractor to furnish supplies or services
(including construction) for performance of a prime contract,
but excludes supplier agreements with vendors, such as long-
term arrangements for materials or supplies that would nor-
mally be applied to a Contractor’s general and administrative
expenses or indirect cost.

“Total compensation” means the cash and noncash dollar
value earned by the executive during the Contractor’s preced-
ing fiscal year and includes the following (for more informa-
tion see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.

(2) Awards of stock, stock options, and stock apprecia-
tion rights. Use the dollar amount recognized for financial
statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Stan-
dards No. 123 (Revised 2004) (FAS 123R), Shared Based
Payments.

(3) Earnings for services under non-equity incentive
plans. This does not include group life, health, hospitalization
or medical reimbursement plans that do not discriminate in
favor of executives, and are available generally to all salaried
employees. :

(4) Change in pension value. This is the change in
present value of defined benefit and actuarial pension plans.

(5) Above-market earnings on deferred compensation
which is not tax-qualified.
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(6) Other compensation, if the aggregate value of all
such other compensation (e.g., severance, termination pay-
ments, value of life insurance paid on behalf of the employee,
perquisites or property) for the executive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), as amended
by section 6202 of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards. The law requires
all reported information be made public, therefore, the Con-
tractor is responsible for notifying its subcontractors that the
required information will be made public.

(c)(1) Unless otherwise directed by the contracting officer,
by the end of the month following the month of award of a
first-tier subcontract with a value of $25,000 or more, (and
any modifications to these subcontracts that change previ-
ously reported data), the Contractor shall report the following
information at Artp. /www fsrs. gov for each first-tier subcon-
tract. (The Contractor shall follow the instructions at htip://
wiww. fsrs, gov to report the data.)

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(i1) Name of the subcontractor.

(iii) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) A description of the products or services (includ-
ing construction) being provided under the subcontract,
including the overall purpose and expected outcomes or
results of the subcontract.

(vi) Subcontract number (the subcontract number
assigned by the Contractor).

(vii) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district.

(viii) Subcontractor’s primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district.

(ix) The prime contract number, and order number if
applicable.

(x) Awarding agency name and code.

(xi) Funding agency name and code.

(xii) Government contracting office code.

(xiii) Treasury account symbol (TAS) as reported in
FPDS.

(xiv) The applicable North American Industry Clas-
sification System code (NAICS).

(2) By the end of the month following the month of a
contract award, and annually thereafter, the Contractor shall
report the names and total compensation of each of the five
most highly compensated executives for the Contractor’s pre-
ceding completed fiscal year at http:/Avww cergoy, if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a). 780(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at hrtp./rwww.sec. gov/answers/execomp. htm.)

(3) Unless otherwise directed by the contracting officer,
by the end of the month following the month of a first-tier sub-
contract with a value of $25,000 or more, and annually there-
after, the Contractor shall report the names and total
compensation of each of the five most highly compensated
executives for each first-tier subcontractor for the subcontrac-
tor’s preceding completed fiscal year at Aup:www fsrs. gov,
if—

(i) In the subcontractor’s preceding fiscal year, the
subcontractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 780(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at huip./www.sec.gov/answers/execomp. htm.)

(d)(1) If the Contractor in the previous tax year had gross
income, from all sources, under $300,000, the Contractor is
exempt from the requirement to report subcontractor awards.

(2) If a subcontractor in the previous tax year had gross
income from all sources under $300,000, the Contractor does
not need to report awards to that subcontractor.

(e) Phase-in of reporting of subcontracts of $25,000 or
more. :

(1) Until September 30, 2010, any newly awarded sub-
contract must be reported if the prime contract award amount
was $20,000,000 or more.

(2) From October 1, 2010, until February 28, 2011, any
newly awarded subcontract must be reported if the prime con-
tract award amount was $550,000 or more.

(FAC 2005-54) 52.2-12.3



52.204-11

FEDERAL ACQUISITION REGULATION

(3) Starting March 1, 2011, any newly awarded subcon-
tract must be reported if the prime contract award amount was
$25,000 or more.

. (End of clause)
52.204-11 American Recovery and Reinvestment Act—

Reporting Requirements.
As prescribed in 4.1502, insert the following clause:

AMERICAN RECOVERY AND REINVESTMENT ACT—
REPORTING REQUIREMENTS (JUL 2010)

(a) Definitions. For definitions related to this clause (e.g.,
contract, first-tier subcontract, total compensation etc.) see

the Frequently Asked Questions (FAQs) available at Attp.//

www.whitehouse.gov/omb/recovery fags contraclors.
These FAQs are also linked under
www. FederalReporting gov.

(b) This contract requires the contractor to provide prod-
ucts and/or services that are funded under the American
Recovery and Reinvestment Act of 2009 (Recovery Act).
Section 1512(c) of the Recovery Act requires each contractor
to report on its use of Recovery Act funds under this contract.
These reports will be made available to the public.

(c) Reports from the Contractor for all work funded, in
whole or in part, by the Recovery Act, are due no later than
the 10th day following the end of each calendar quarter. The
Contractor shall review the Frequently Asked Questions
(FAQs) for Federal Contractors before each reporting cycle
and prior to submitting each quarterly report as the FAQs may
be updated from time-to-time. The first report is due no later
than the 10th day after the end of the calendar quarter in which
the Contractor received the award. Thereafter, reports shall be
submitted no later than the 10th day after the end of each cal-
endar quarter. For information on when the Contractor shall

submit its final report, see hup./www.whitehouse gov/omb/

recovery ﬁl(].&‘ CONractors.
(d) The Contractor shall report the following information,

using the ontine reporting tool available at
www. FederalReporting. gov.

(1) The Government contract and order number, as
applicable.

(2) The amount of Recovery Act funds invoiced by the
contractor for the reporting period. A cumulative amount
from all the reports submitted for this action will be main-
tained by the government’s on-line reporting tool.

(3) A list of all significant services performed or sup-
" plies delivered, including construction, for which the contrac-
tor invoiced in this calendar quarter.

(4) Program or project title, if any.

(5) A description of the overall purpose and expected
outcomes or results of the contract, including significant
deliverables and, if appropriate, associated units of measure.
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(6) An assessment of the contractor’s progress towards
the completion of the overall purpose and expected outcomes
or results of the contract (i.e., not started, less than 50 percent
completed, completed 50 percent or more, or fully com-
pleted). This covers the contract (or portion thereof) funded
by the Recovery Act.

(7) A narrative description of the employment impact of
work funded by the Recovery Act. This narrative should be
cumulative for each calendar quarter and address the impact
on the Contractor’s and first-tier subcontractors’ workforce
for all first-tier-subcontracts valued at $25,000 or more. At a
minimum, the Contractor shall provide—

(i) A brief description of the types of jobs created and
jobs retained in the United States and outlying areas (see def-
inition in FAR 2.101). This description may rely on job titles,
broader labor categories, or the Contractor’s existing practice
for describing jobs as long as the terms used are widely under-
stood and describe the general nature of the work; and

(ii) An estimate of the number of jobs created and
jobs retained by the prime Contractor and all first-tier subcon-
tracts valued at $25,000 or more, in the United States and out-
lying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http: www.whitehouse. goviomb/
recovery fags contractors.

(8) Names and total compensation of each of the five
most highly compensated officers of the Contractor for the
calendar year in which the contract is awarded if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(i) The public does not have access to information
about the compensation of the senior executives through peri-
odic reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a). 780(«)) or section
6104 of the Internal Revenue Code of 1986.

(9) For subcontracts valued at less than $25,000 or any
subcontracts awarded to an individual, or subcontracts
awarded to a subcontractor that in the previous tax year had
gross income under $300,000, the Contractor shall only report
the aggregate number of such first tier subcontracts awarded
in the quarter and their aggregate total dollar amount.

(10) For any first-tier subcontract funded in whole or in
part under the Recovery Act, that is valued at $25,000 or more
and not subject to reporting under paragraph 9, the Contractor
shall require the subcontractor to provide the information
described in paragraphs (d)(10)(i), (ix), (x), (xi), and (xii) of
this section to the Contractor for the purposes of the quarterly
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report. The Contractor shall advise the subcontractor that the
information will be made available to the public as required
by section 1512 of the Recovery Act. The Contractor shall
provide detailed information on these first-tier subcontracts as
follows:

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.

(iii) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) The applicable North American Industry Classi-
fication System (NAICS) code.

(vi) Funding agency.

(vii) A description of the products or services
(including construction) being provided under the subcon-
tract, including the overall purpose and expected outcomes or
results of the subcontract.

(viii) Subcontract number (the contract number
assigned by the prime contractor).

(ix) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district if applicable.

(x) Subcontract primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district if applicable.

(xi) Names and total compensation of each of the
subcontractor’s five most highly compensated officers, for the
calendar year in which the subcontract is awarded if—

(A) In the subcontractor’s preceding fiscal year,
the subcontractor received—

(1) 80 percent or more of its annual gross rev-
enues in Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(2) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(B) The public does not have access to informa-
tion about the compensation of the senior executives through
periodic reports filed under section 13(a) or 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.5.C. 78m(a). 780(d})) or
section 6104 of the Internal Revenue Code of 1986.

(xii) A narrative description of the employment
impact of work funded by the Recovery Act. This narrative
should be cumulative for each calendar quarter and address
the impact on the subcontractor’s workforce. At a minimum,
the subcontractor shall provide—

(A) A brief description of the types of jobs created
and jobs retained in the United States and outlying areas (see
definition in FAR 2.101). This description may rely on job
titles, broader labor categories, or the subcontractor’s existing
practice for describing jobs as long as the terms used are
widely understood and describe the general nature of the
work; and

(B) An estimate of the number of jobs created and
jobs retained by the subcontractor in the United States and
outlying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of

jobs at htip:rwww.whitehouse gov/omb/
recovery fags contractors.

(End of clause)

52.205 [Reserved]

52.206 [Reserved]
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52.301 Solicitation provisions and contract clauses (Matrix).

KEy:
Type of Contract:
PorC = |Provision or Clause DDR = |Dismantling, Demolition, or Removal of Improvements
IBR = |Is Incorporation by Reference Authorized? (See FAR 52.102) A&E = |Architect-Engineering
UCF = |Uniform Contract Format Section, when Applicable FAC = |Facilities
FP SUP = |Fixed-Price Supply IND DEL = [Indefinite Delivery
CR SUP = |Cost-Reimbursement Supply TRN = [Transportation
FP R&D = [Fixed-Price Research & Development SAP = |Simplified Acquisition Procedures (excluding micro-purchase)
CRR&D = [Cost Reimbursement Research & Development UTL SVC = |Utility Services
FP SVC = |Fixed-Price Service (o] = |Commercial ltems
CR SVC = |Cost Reimbursement Service
FP CON = |Fixed-Price Construction Contract Purpose:
CR CON = {Cost Reimbursement Construction R = |Required
T&M LH = [Time & Material/Labor Hours A = |Required when Applicable
LMV = (tLeasing of Motor Vehicles (o} = [|Optional
COM SVC = |Communication Services '4 = |Revision
PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE PRESCRIBEDIN [POR| IBR |UCF| FP { CR [ FP [ CR | FP [ cR | FP | CR [T&M|LMV [cOM |DDR [A&E|FAC| IND | TRN [SAP [UTL| €
c SUP { SUP | R&D |R&D | SVC | SVC |CON|CON| LH svc DEL sve
52.202-1 Definitions. 2.201 C [Yes] | RIR|A|R|[R]|R R]IR|[R]|R R|I|R]|R]|R R
32.203-2 Certificate of Independent 3.103-1 P No | K A A A A A A A A A A A A

Price Determination.

52.203-3 Gratuities. 3.202 C |Yes| | A|lA|JA]JAITA]JA|A|A|A|JAIA|[A]JA|A]lA|A A
52 203-3 Covenant Against Contingent 3404 C|Yes[ ]l |R{RIR|JRIR[R|R}|RI[R|JR|JR|R|R|R|]R|R R

Fees.

32.203-6 Restrictions on Subcontractor |{3.503-2 C |Yes| | R R R R R R

Sales to the Government.

Alternate I 3.503-2 C |Yes R
52.203-7 Anti-Kickback Procedures. 3.502-3 CijYes| I |R[R|R|R[RI/R|IR|IR[IR|R}R|R}|RIR]J]RI|R R
52.203-8 Cancellation, Rescission, and |3.104-9(a) C |Yes| | A A A A A A A A A A A A A A A A A

Recovery of Funds for Illegal or

Improper Activity.

52,203-10 Price or Fee Adjustment for [3.104-9(b) C |Yes| | AlA]JA|JA|JAJA[AJTA]JA|ATA[AJA]JA|A]A A

Illegal or Improper Activity.

| Certification and Disclosure |3 §08(a) Pl Yes K{AJA|A|JA|[A|JA]JA|JAJA|A]|JA]|A|A]JATAIA A
ng Payments to Influence

Certain Federal Transactions.

532.203-12 Limitation on Payments to 3.808(b) C |Yes| I AlA|JA]JA|JA]JAJA]JA|JA|AIA|IA[A]JA[A]A A

Influence Certain Federal Transactions.

52.203-13 Contractor Code of Business |3.1004(a) C [Yes! | AlA]JAJA|A|A]JA]JA|JAJAIA|AJA]JA|A]A A

Ethics and Conduct. ’

52.203-14 Display of Hotline Poster(s). {3.1004(b) C |Yes| | A|ATA AJA|ATALATA|A]|A AlA A[A|A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN |[POR| IBR [UCF|[ FP | CR { FP | CR | FP | CR | FP | CR [T&M|{ LMV |COM | DDR [A&E | FAC | IND | TRN [ SAP [ UTL | CI
o] suP | suP |R&D [R&D | svc [ svCc { CON[CON| LH SvC DEL SvC

52.203-15 Whistleblower Protections 3.907-7 ClYes|Yes| A|A[A|A|A|[A|]A[A]A|AITA[AIAJAAITA|A]|ALA
Under the American Recovery and
Reinvestment Act of 2009.

52.203-16 Preventing Personal Conflicts }3.1106 C |Yes| | A|A|AILA|AJA|A|A|A|A|ALILA|[A|A]IA]A AlA
of Interest.

52.204-1 Approval of Contract. 4.103 C | No| | Al A A|lA|lA|A]lA]A|AIA]JAA|IA[A|A|IA]ALA

52.204-2 Security Requirements. 4.404(a) C |Yes| | A|lA|A|A|A|A]J]A|A|A|JA[A|A|A|A|A]|A]J]AIA
Alternate [ 4.404(b) C |(Yes| | A )
Alternate II 4.404(c) C |(Yes| | Al A Al A

52.204-3 Taxpayer [dentification. 4.905 P|INN|K|A]|A]J]A|JA|A|A|A]A|A|IA[AIA|A|AJA]JA|[A]|A

52.204-4 Printed or Copied 4.303 C |Yes| | A|JA|A[A|A|AJA|JA|IAITA|AIA|A[A]A]A Al A
Double-Sided on Postconsumer Fiber
Content Paper.

52.204-5 Women-Owned Business 4.607(b) PlYest K[ ATAlA{A|A|A|A|JA]J]A|JA|A|AIAIA]A]|A A
(Other Than Small Business)

52.204-6 Data Universal Numbering 4.607(a) PiYes| L|A|J]A|A|[AA|AA|A|AA|A|A|A|A]JAJA]|A]|A|A
System (DUNS) Number.

52.204-7 Central Contractor 4.1105 C [Yesi | A|lA|A|A|A|JA|JA|AJA|A|JA|A|IAIA]JA|A|AIAA
Registration.

52.204-8 Annual Representations and  |4.1202 P|No| K|[A|J]A|A[TA{A|AILA|JA|A[A|JAJA|A]JA|]A]JA]IA]LA
Certifications .

52.204-9 Personal Identity Verification [4.1303 C |Yes| I AlJA]JA|[A]|A|A|A|ALA A|lA|A[A|AJA]JA|[A|A
of Contractor Personnel.

52.204-10 Reporting Executive 4.1403(a) C |Yes| | AlAJ]A|lA[A|A]|AITA|JA]IA|A[AAIA|A|A|AA|A
Compensation and First-Tier
Subcontract Awards.

52.204-11 American Recovery and 4.1502 C [Yes| | A|lA|A[A|]A|A|A[AI]A]JAlA]JA|A|AITAIATA]JA]A
Reinvestment Act—Reporting
Requirements. »

52.207-1 Notice of Standard 7.305(a) P [Yes| L | A A A A Al ALA A
Competition.

52.207-2 Notice of Streamiined 7.305(b) PiYes| L{IA|A|A|A[A|A|A[AIA]|AA[A]A Al A A
Competition.

52.207-3 Right of First Refusal of 7.305(c) C |Yes| | AlA|AJA|AJA|A|A]JA|IA|IA|A]A Al A A
Employment.

52.207-4 Economic Purchase 7.203 P|No| K|A]|A A A
Quantity—Supplies.

52.207-5 Option to Purchase Equipment. |7.404 C [Yes| | AlA|A|JA|A|J]A|JA|A|[A|A]JA|A|JA|AA|ALTA]A

52.208-4 Vehicle Lease Payments. 8.1104(a) C |Yes| | A A

52.208-5 Condition of Leased Vehicles. |8.1104(b) C {Yes| | A A

52.208-6 Marking of Leased Vehicles. |8.1104(c) C |Yes| | A A

52.208-7 Tagging of Leased Vehicles. 8.1104(d) C |Yes| | A A

52.208-8 Required Sources for Helium |8.505 C [Noj | A{A|JA|A[|A]JA|A|A[A|]A|A|A|A|A|A|A]A]A
and Helium Usage Data.

52.208-9 Contractor Use of Mandatory |8.004 C {Yes| | A A A A
Sources of Supply or Services.

52.209-1 Qualification Requirements.  {9.206-2 C | Noj | Al A Al A A A A
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