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Introduction 

Thank you for the opportunity to speak to you today 

about the U.S. Consumer Product Safety Commission's 

agenda and priorities, and about its most recent Strategic 

Plan. 

I am Donald Mays, Senior Director of Product Safety 

and Technical Policy for Consumers Union, the non-profit 

publisher of Consumer ReportS®. I am responsible for our 

organization's product safety initiative whose mission is to 

reduce the number of unsafe products in the marketplace 

and to help educate consumers on ways to better protect 

themselves. For the past 73 years, Consumers Union has 

been informing and representing consumers without bias or 

undue influence from outside parties and has remained 

totally independent in its quest for a fair, just and safe 

marketplace. 

2
 



2010 Performance Budget Request 

I'd like to make several comments regarding the CPSC 
agenda and priorities: 

Laboratory Modernization. We are pleased that the 
modernized laboratory space will be completed in 2009. 
However, we remain concerned that the laboratory will 
be housed separately and physically isolated from other 
CPSC staff. Separate facilities may jeopardize the 
efficiency and effectiveness of both the laboratory and 
the work of the Compliance staff. Consumers Union has 
always believed that keeping our laboratories together 
with the operation that produces our products has been a 
key to our success. 

Import Safety. We strongly support the decision to 
increase staff at the ports. In addition, we support the 
expansion of the Import Surveillance Division. In the 
CPSC's 2008 fiscal year, imports accounted for nearly 97 
percent of all products recalled. We believe more has to 
be done to stop unsafe products from crossing our 
boarders rather than relying on after-the-fact recalls to 
alert consumers that they have been in harm's way. 
With more than 300 ports of entry for the U.S., the CPSC 
has had inspectors at only 15 locations. Although import 
surveillance isn't the only solution, clearly the CPSC 
must do more than set a goal to screen only 1,800 
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samples of suspect imported goods. We would like see 
a faJ more robust surveillance program. 

ATVs. All Terrain Vehicles are associated with nearly 
800 deaths and 150,000 serious injuries each year. 
About 30 percent of those injuries impact children under 
16 years of age. CU has cautioned against the use of 
ATVs by children under 16. However, we support the 
testing of ATVs, both youth and adult models, to better 
understand relative safety risks (e.g. stability, handling, 
braking, and compliance with voluntary standards). We 
applaud the Commission for working with the U.S. Army 
Aberdeen Test Center to test ATVs, and we also have 
offered the use of our state-of-the-art auto test center in 
central Connecticut for the CPSC staff to study dynamic 
performance characteristics of ATVs in an effort to 
reduce the disturbingly high injury and fatality rate. 

Public Outreach and Education. In order to better 
understand the CPSC's thinking during the continued 
implementation of the Consumer Product Safety 
Improvement Act of 2008 ("CPSIA"), we support the 
CPSC's outreach and education efforts, and planned six 
public and Web-cast meetings. 

Risk Management System. We strongly support the 
CPSC's goals relating to the creation of the Consumer 
Product Safety Risk Management System (RMS), to 
implement the publicly available database mandated 
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under the CPSIA. The database must be capable of 
being searched easily by consumers with minimal 
computer skills. 

Reduction in Fire Hazards. We support the CPSC's 
efforts to reduce the rate of death from 'fire hazards. We 
recommend that the Commission focus additional 
attention on cooking fires. Each year, cooking fires are 
responsible for about 80 deaths and almost 2,500 
serious injuries. The CPSC has developed an 
experimental range that is effective in preventing 
stovetop fires. It uses a temperature sensing and control 
system. Although the concept was proven effective, the 
goal of reducing cooking fires was eliminated from the 
CPSC strategic priorities several years ago. We strongly 
urge the Commission to renew this effort. 

Carbon Monoxide. We support the CPSC's strategic 
goal of reducing the death rate from carbon monoxide 
poisoning and working with industry to assess automatic 
shut-off safety systems that could save lives. We were 
encouraged by the demonstration that we witnessed at 
CPSC's labs of an automatic shut-off system on a 
portable electric generator. Perhaps broad 
dissemination of such systems can help reduce the 
nearly 40 annual deaths associated with CO poisoning 
'from portable generators. 
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Children's Hazards. We support the CPSC's efforts 
to reduce injuries to children from hazards, especially 
those associated with toys, nursery products, and 
swimming pools. In addition, we support the CPSC's 
efforts to reduce choking, suffocation, strangulation, 
poisoning and other hazards. We strongly urge the 
CPSC's increased focus on reducing increased risks and 
incidence of harm faced by minority children relating to 
products under the CPSC's jurisdiction. We believe that 
the information provided in the recent report from the 
General Accountability Office, mandated by Section 107 
of the CPSIA, underscores the need to better study and 
understand relative risks and incidence of preventable 
product-related injuries and deaths among minority 
children. 

Chemical Toxicity. We are very pleased to see a 
focus on Chemical Toxicity Assessment. In addition to 
the planned studies, we strongly urge the CPSC to 
quickly determine the reasons for the harms caused by 
Chinese drywall. 

Nanomaterials. We are very concerned with the 
rapid proliferation of products containing nanomaterials 
without a sufficient understanding of possible health 
effects. We strongly support the CPSC's study of 
nanomaterials in aerosols and nanosilver in consumer 
products generally, and particularly in children's products 
and products containing nanomaterials that come in 
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contact with the skin. We appreciate that the CPSC will 
be creating a database with detailed information on 
products containing nanomaterials, and hope the 
analysis and tracking of this information will lead to a 
better understanding of potential risks involved with 
products containing nanoparticles. 

Pool and Spa Safety, Portable Pool Protection, In
home drowning prevention. We appreciated the 
CPSC's activities relating to drowning prevention. We 
strongly urge the CPSC to increase focus on reducing 
the increased risk and incidence of drowning faced by 
minority children. We believe that information provided 
in the recent General Accountability Office report, 
mandated by Section 107 of the CPSIA, may provide 
assistance in focusing this effort. Furthermore, we 
believe that inflatable swimming pools pose a particularly 
acute risk of drowning to young children. We believe the 
CPSC should focus a study on inflatable pools and 
develop a strategy for reducing their risk. 

Sleep Environment Hazards. We agree that this is 
an important area in which to focus. We are aware of the 
CPSC's objective to develop a more robust crib safety 
standard, and are working actively to support this effort. 
In addition, we recommend that the Commission work 
with advertisers of children's cribs and bedding to 
recommend against displaying cribs with pillows, soft 
bumpers and quilts for use with infants. 
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Tip-Over Prevention. CU is very concerned about 
deaths and injuries - especially to young children 
caused by furniture tip-over. We also urge the 
Commission to focus on injuries resulting from breaking 
glass in tables. At least 20,000 injuries are suffered per 
year relating to glass furniture, and most injuries can be 
prevented through the use of safety glass. 

Consumer Outreach. CU supports the CPSC's 
increased public presence and outreach to disseminate 
safety alerts and messages. We are very concerned, 
however, that recall information is not reaching 
consumers who may be affected by hazardous products. 
We support any effort to enhance recall effectiveness. 

Emerging Hazards. We support the CPSC's work to 
identify emerging hazards, particularly the review of data 
relating to cooking equipment and toxic substances. 

* * * 

Thank you for the opportunity to address the 
Commission. I would be happy to answer any questions. 
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Hammond. Rocky 

From: Duncan, Janel! [DUNCJA@consumer.org] 
Sent: Tuesday, August 18, 2009 2:22 PM 
To: CPSC-OS 
Cc: Mays, Don 
SUbject: CU Oral Presentation Attached 
Attachments: CU CPSC Agenda Priorities Strategic Plan Presentation_Final.pdf 

Mr. Stevenson, 

Don Mays' presentation on behalf of Consumers Union for the August 25, 2009, public hearing is attached. 

Janel! Mayo Duncan 

Janel! Mayo Duncan 
Senior Counsel 
Consumers Union, Publisher of Consumer Reports® 
1101 17th Street, N.W., Suite 500 
Washington, D.C. 20036 
Voice: (202) 462-6262 
Fax: (202) 265-9548 
E-mail: jduncan@consumer.org 

** 
This e-mail message is intended only for the designated recipient(s) named above. The information contained in 
this e-mail and any attachments may be confidential or legally privileged. If you are not the intended recipient, 
you may not review, retain, copy, redistribute or use this e-mail or any attachment for any purpose, or disclose 
all or any part of its contents. If you have received this e-mail in error, please immediately notify the sender by 
reply e-mail and permanently delete this e-mail and any attachments from your computer system. 
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Consumer Product Safety Commission 
4330 East West Highway 
Bethesda, MD 20814 

SUBMITTER: David Rejeski, Director 

ORGANIZATION: Project on Emerging Nanotechnologies, Woodrow Wilson 
International Center for Scholars 

SUBJECT: CPSC FY20 10 Agenda and Priorities 

My name is David Rejeski, and I direct the Project on Emerging Nanotechnologies 
(PEN), an initiative of the Woodrow Wilson International Center for Scholars and The 
Pew Charitable Trusts. PEN is dedicated to helping business, government, and the public 
anticipate and manage the possible health and environmental implications of 
nanotechnology. As part ofthe Wilson Center, the Project conducts non-partisan, 
independent policy research organization that works with researchers, government, 
industry, non-governmental organizations (NGOs), and others to find the best possible 
solutions to developing responsible, beneficial, and acceptable nanotechnologies. The 
opinions expressed in this testimony are my own and do not necessarily reflect the views 
ofthe Wilson Center or The Pew Charitable Trusts. 

Our goal at PEN is to take a long-term look at nanotechnologies; to identifY gaps in 
nanotechnology information, data, and oversight processes; and to develop practical 
strategies and approaches for closing those gaps in order to ensure that the extraordinary 
potential benefits ofnanotechnologies will be realized. We aim to provide independent, 
objective information and analysis, which can help inform critical decisions affecting the 
development, use, and commercialization of nanotechnologies across the globe. All 
research results, reports, and outcomes of our meetings and programs are made widely 
available through printed publications and our website: http://www.nanotechproject.org. 

In short, both the Wilson Center and The Pew Charitable Trusts believe there is 
tremendous opportunity with nanotechnology to "get it right." Societies have missed this •
chance with other new technologies and, by doing so, forfeited significant social, 
economic, and environmental benefits. 

Project on Emerging Nanotechnologies 
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State of Commercialization of Nano-enabled Consumer Products 

I would like to begin by providing an overview ofthe state of commercialization of nano
based consumer products that may fall under the jurisdiction of the CPSC, share some 
observations, and end with a set of specific recommendations. These products are 
important because they will be where the public first experiences nanotechnology and 
where the CPSC's ability to protect consumers will likely be tested. 

Tbe number of nano-enabled consumer products is increasing rapidly. PEN 
maintains a public inventory of consumer products (Consumer Products Inventory 
or CPI) identified by manufacturers as being based in some way on 
nanotechnology. Three years ago, we had 212 manufacturer-identified, nano
enabled consumer products in the inventory. This number now exceeds 1,000. 1 A 
linear regression analysis conducted shows a near perfect fit in the increase of 
consumer products available over the past 4 years. An extrapolation out till 2011 
is also shown. The trend line of products that potentially fall under CPSC 
jurisdiction is also consistent with the trend ofoverall products available (roughly 
50% ofall products listed). This figure is probably a very low estimate ofthe 
actual number of products currently on the market that use nanotechnology, since 
there likely are hundreds of more products that have not been identified as using 
nanotechnology by their manufacturers and thus have not been included in our 
inventory. This number also does not take into account the many commercial and 
industrial uses of nanotechnology and nanomaterials that can currently be found 
on the market. 

Production and distribution ofnanotecbnology products is increasingly 
global. The products in our inventory come from nearly 500 companies in over 
20 countries. These products are available in shopping malls or over the Internet, 
and we have purchased many of them online. Thanks to business-to-consumer 
(B2C) e-commerce, nanotechnology products easily flow across international 
borders, raising control, trade, and oversight issues. Increasing numbers of 
nanotechnology products originate in the Pacific Rim, especially from countries 
like China and Korea. As a recent Government Accountability Office (GAO) 
report pointed out, the CPSC has no access to certain types of customs 
information that could be used to identify potentially unsafe consumer products.2 

Silver is currently the most commonly used nano-engineered material in 
consumer products. The type ofnano-engineered substances in these products 
has shifted dramatically in recent years from materials like carbon to silver, which 
is now used in over 200 products, primarily as an antimicrobial. However, with 

1 Nanotechnology Consumer Product Inventory. Washington, DC: Project on Emerging Nanotechnologies, 
Woodrow Wilson International Center for Scholars. Available at 
http://www.nanotechproject.org/consumerproducts 
2 Philip Curtin, a senior analyst from GAO, recently noted that," ... advanced notice, combined with other 
data that they have, would help [the CPSC] better identifY risks before the products enter the country," 
Quoted in: "Safety Agency Lacks Risk Data, Report Says," Washington Post, August 17,2009. 
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production costs of new materials like carbon nanotubes dropping rapidly, this 
mix is likely to shift in the future. 3 

The number of children's products is on the rise. Within the last three years, 
an increasing number of products on sale have been targeted towards children, 
including: pacifiers, toothbrushes, baby bottle brushes, and stuffed animals. These 
products originate from the United States, Australia, China, Germany, and Korea. 
This remains a category to watch as nanotechnology's commercialization 
proceeds, especially since young children and babies generally have a greater 
vulnerability to potentially harmful materials. 

Products are penetrating the market in areas where oversight regimes are 
weak. In 2007, as shown in Figure 1, about a half of the products in our 
inventory fell under the purview ofthe CPSC, which, according to CPSC 
Commissioner Thomas Moore, had spent only a total of $20,000 to do a literature 
review on nanotechnology at that time.4 According to our latest analysis, there 
are now 613 products that potentially fall under the purview ofthe CPSC, over 
half of all the products listed in our inventory (l 015). 

3 "Over the past two years, scale up of multi-wall carbon nanotube production has led to a dramatic price 
decrease down to $150/kg for semi-industrial applications. According to [NanoSEE 2008: Nanomaterials 
Industrial Status and Expected Evolution], the run for industrial CNT production plants has started in order 
to achieve a sustainable business with the commercialization of these high-tech materials with a mid-term 
price target of$45/kg." "Nanotechnology Industry is Moving from Research to Production with over 500 
Consumer Nano-Products Already Available," NanoVIP.com. Available at 
http://www.nanovip.com/node/6020. accessed April 17, 2008. 
4 Testifying before a Senate Subcommittee in 2007, CPSC Commissioner Thomas H. Moore, who has 
served at the agency since 1995, summed up the situation: "I do not pretend to understand nanotechnology 
and our agency does not pretend to have a grasp on this complicated subject either. For fiscal year 2007, 
we were only able to devote $20,000 in funds to do a literature review on nanotechnology." Available at: 
http://www.cpsc.gov/pr/moore2007.pdf, accessed April 17,2008. 
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Figure 1. Growth in the number ofmanufacturer- identified, nanotechnology-enabledproducts listed on 
PEN's CPlfrom 2005 to 2009 (in red) showing products under possible CPSCjurisdiction (in blue). 

This suite of already-commercialized products tells us something about the emerging face 
of the nanotechnology industry and the challenges we face as we begin to introduce 
nanotechnology into the marketplace. These changes are a sign that a set of issues related 
to consumer safety and health is emerging that was not as apparent when our inventory 
was first released. In addition, the current state of oversight regimes should raise serious 
concerns for policymakers tasked with the challenge of encouraging nanotechnology 
innovation in a responsible and sustainable manner. 

The Issue oCPublic Trust 

It is important to keep in mind that the willingness ofthe public to "buy nano" will be 
affected by changes that impact the overall climate in the commercial marketplace and 
influence consumer trust and confidence. Let me explore some ofthese changes. 

Over the past year, American consumers have painfully learned that the federal oversight 
system is failing. The public has had to deal with lead in toys (a use that was banned 30 
years ago by the CPSC), rat poison in pet food, antifreeze in toothpaste, and E. coli in 
meat. More recently, over 100 deaths were tied directly to a compromised blood thinnerS 
and worries about contaminated peanuts have left the public with serious doubts as to 

5 "FDA Links More Deaths to Blood Thinner," Associated Press, April 8, 2008. Available at: 
http://ap.google.com/article/ALegM5iT7Y6m5N3h8XK-CDe9bU7wuYNCcQD8VTUN600, accessed 
April 18, 2008. 
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whether federal agencies tasked with protecting the public from unsafe consumer 
products have the needed regulatory tools and are adequately staffed and funded. 

These were equal opportunity failures involving multiple government agencies: the Food 
and Drug Administration (FDA), U.S. Department ofAgriculture (USDA), and CPSc. 
In most cases, the agencies were not dealing with exotic toxins but ones with long 
histories of pernicious effects. One logical question consumers will have is: "If the 
government can't protect my children from lead, how will they deal with 
nanotechnology?" The challenge for the CPSC is how they will answer this question in 
the future. 

Not surprisingly, a series of national polls we have conducted over the past four years on 
public awareness ofnanotechnology show declining trust in the government's ability to 
manage the risks of emerging technologies. We will repeat our survey on trust in 
government this year in early September. Considering the events ofthe past year, it 
would not be surprising to see an even greater drop in the levels ofconfidence in 
government regulatory agencies. 

Consumer confidence will be further undermined if companies continue to make claims 
about nanotechnology in their products that cannot be supported. Last year, the 
Environmental Protection Agency (EPA) fined a California company $208,000 for 
making unsubstantiated claims involving the anti-bacterial benefits of a nano-silver 
coating for computer mice and keyboards. Since that time, the claim about the use of 
nanomaterials has been removed from the manufacturer's website, though the product 
appears to have remained unchanged. This phenomenon is one that has been seen with 
other products, including food storage containers and stuffed animals. This tendency for 
nano to go "underground" will make the CPSC's attempt to identify nano-enabled 
consumer products more difficult in the future, potentially requiring expensive sampling 
and testing regimes. 

In addition to disappearing product labels, the nanotechnology commercial landscape is 
awash with hyperbolic product claims so obtuse that no consumer could possibly unravel 
their meaning. Here are a few examples of products from the CPI that are geared towards 
children and could fall under the purview ofthe CPSC: 

Nano Silver Teeth Developer - originates in Korea. 

• Claims to utilize nano-silver. 
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NANOVERTM Wet Wipes - originates in Korea. 

•	 "NANOVERTM is nano silver-based antimicrobial
 
colloid."
 

•	 "Safe to use for children's toys Soft like cotton, \ 
protect babies' frail skin Low irritative natural 
ingredients protect and moisturize your skin, and 
prevent skin trouble Cleans hands and around lips 
After using NANOVER(TM) Water Tissue, not sticky" 

Nano Silver Baby Mug Cup - originates in Korea. 

•	 "Through silver nano poly system 99.9% of germs 
are prevented and it maintains anti-bacteria, 
deodorizing function as well as freshness." 
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CPSC Nanotechnology Goals 

The 2010 strategic plan, which is the focus ofthis public hearing, contains a number 
of statements on how the CPSC hopes to address the challenges of nanotechnology. 
Though these objectives make general sense, the CPSC is entering the 
nanotechnology arena late and needs to make up for lost time and lost opportunity. 

Goal: In 20 I0, a literature search will be completed and the experimental procedures, 
which use scientifically credible protocols to evaluate exposure potential to nanosilver 
from consumer products, will be developed to quantify releases and consumer exposure 
to nanosilver from treated products. Special emphasis will be placed on exposures to 
young children. Product testing and a final report on the results will be completed in 
2011.6 

Problem: While we applaud the CPSC for recognizing the potential risks associated 
with products containing nanotechnology and beginning to evaluate those risks; 
there are 9 products geared towards children already available in the CPI that 
contain nanosilver (13 if you include archived products), so the pubic is already 
being exposed to any potential risks that the study scheduled to be conducted in 
2010 may find. Nanosilver is the largest material being utilized in products listed in 
our CPI (currently found in over 200 products). The CPSC needs to be evaluating 
how to deal with the products already on the market and any potential regulatory 
measures that need to be in place. 

Goal: Beginning in 2010, staffwill produce an annual report on the overall use of 
nanomaterials in the marketplace and the consumer product categories that contain 
nanomaterials. Staff will also select products for additional review. 7 

Problem: There are 613 products listed in our CPI that potentially fall under the 
purview of the CPSC, over half of all the total number of products (1015). While we 
are encouraged by the initiative to track the overall use of nanomaterials in the 
marketplace, by the CPSC's own acknowledgement: 

"In March 2006, the Woodrow Wilson International Center for Scholars published an 
inventory ofconsumer products found on the Internet which were identified by 
manufacturers as nanotechnology products; products included aerosol household 
chemicals, apparel, and sports equipment. A large number ofproducts that are expected 
to contain nanomaterials will fall under the regulatory authority of the CPSC. Without 
pre-market notification, the staff is unaware ofthe products that contain nanomaterials 
and the specific nanomaterials incorporated in these products. Staff identifies products 
that claim or are believed to contain nanomaterials and maintains a database with detailed 
information on these products." 

6 U.S. Consumer Products Safety Commission. 2010 Performance Budget Request: Saving Lives and
 
Keeping Families Safe. Page 42, May 2009.
 
7 U.S. Consumer Products Safety Commission. 2010 Performance Budget Request: Saving Lives and
 
Keeping Families Safe. Page 55, May 2009.
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The CPSC has had access to our inventory for over three years and, therefore, has 
had the opportunity to track these products on the market. PEN stands ready to aid 
the CPSC in anyway we can, and we would be glad to share any relevant emerging 
data with the Agency that we identify between the time of our scheduled updates. 

According to the overview statement, "The 2009 appropriations allows CPSC to invest in 
developin§ agency expertise in emerging nanotechnology applications to consumer 
products." This resulted in an increase in $200,000 for nanotechnology research and 0 
full time equivalents (FTEs). 

Problem: There is a lack of human and financial support for the CPSC to evaluate 
any potential problems associated with nanotechnology in consumer products. An 
increase of $200,000 with no one tasked to focus specifically on nanotechnology 
reflects the lack of any serious priority setting by the CPSc. This $200,000 
investment needs to be put in relation to the over $1.5 billion the federal government 
will invest in FY2010 in nanotechnology research and development under the 
National Nanotechnology Initiative and the planned $87.7 million being allocated to 
other agencies for research in environmental health and safety research. 

NNI Investment in Environmental Health & Safety Research by 
Agency9 

FY2008(Actual) FY2009(estimated) FY2010(planned) 
NSF 29.2 27.9 29.9 
DOD 3.8 3.7 1.7 
DOE 2.6 3.1 2.9 

DHHS(NIH) 11.9 10.2 17.3
 
DOC(NIST) 1.3 3 6
 

EPA 11.6 15.8 17.1
 
NASA
 

DHHS(NIOSH) 6.9 7.4 12.4
 
DHS
 

USDA(FS)
 
USDA(CSREES) 0.6 0.4 0.4
 

DOT(FHWA)
 
DOJ
 

TOTAL 67.9 71.5 87.7
 

It is highly unlikely that agencies like NSF or Nffi can undertake the types of highly 
targeted and applied research needed to inform CPSC oversight decisions involving 
consumer products. 

8 U.S. Consumer Products Safety Commission. 2010 Perfonnance Budget Request: Saving Lives and 
Keeping Families Safe. Page vi, May 2009. 
9 Adapted from The National Nanotechnology Initiative: Research and Development Leading to a 
Revolution in Technology and Industry, Supplement to the President's 2010 Budget, May 2009. Available 
at: http://www.nano.govINNI_2010_budget_supplement.pdf 
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Recommendations 

Given the challenges the CPSC faces, it needs immediate resources that go far beyond 
those allocated in the strategic plan. Our recommendations in the resource area are: 

•	 Immediate dedication of2-3 internal staff to track emerging technologies in 
consumer products (focused largely, but not exclusively, on nanotechnology). 

•	 An additional $5-10 million in CPSC's appropriation to support targeted research 
on the potential health effects of nanotechnologies in consumer products, in 
collaboration with other agencies. 

•	 Increased efforts to coordinate with both domestic and international agencies to 
leverage resources needed to address nanotechnology safety issues in consumer 
products. 

In addition, our August 2008 report by Professor E. Marla Felcher of Harvard 
University's Kennedy School ofGovemment on The Consumer Product Safety 
Commission and Nanotechnology contained a number of recommendations worth 
repeating here: JO 

1.	 Convene a Chronic Hazard Advisory Panel (CHAP) to evaluate the health and 
safety risks associated with nanoproducts currently on the market that are 
intended for use by children. 

2.	 Appeal to industry to begin work on voluntary safety standards for the most 
prevalent nanoproducts currently on the market and those that are intended for use 
by children. 

3.	 Urge the U.S. Congress to amend the Consumer Product Safety Act to give CPSC 
the authority to require manufacturers to identify any nanomaterials in their 
products. 

4.	 Encourage the Congress to adopt Section 11 ofthe Consumer Product Safety Act 
bill recommended by the National Commission on Product Safety in its 1970 
Final Report, which would give CPSC the authority to promulgate safety 

10 These recommendations were designed to address a number of weaknesses concerning the CPSC's 
ability to deal with consumer products containing nanotechnology: (1) CPSC's data collection system is not 
nano ready; (2) CPSC has limited ability to tell the public about health hazards associated with 
nanoproducts; (3) CPSC has limited ability to get recalled nanoproducts out of use; (4) CPSC lacks 
sufficient enforcement staff to identify manufacturers that fail to report nanoproduct hazards to the agency; 
and, (5) CPSC does not have sufficient authority to promulgate mandatory safety standards for 
nanoproducts. 
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standards for "new" consumer products based on new and emerging technologies, 
including nanotechnology. 

Finally, CPSC should be tracking technological advances which may increase their 
ability to address nanotechnology in consumer products. For instance, recent innovations 
in radio-frequency and optical identification tags could provide the CPSC (and other 
regulatory agencies) with new opportunities to tag and track nano-enabled products (see 
Appendix A). 

Conclusions 

Let me end by summarizing the challenge for the CPSC. For the commercial success of 
any emerging technology, we need a better approach to governance that can support 
strategic risk research, provide adequate oversight, and engage the broader public in our 
technological future. Nanotechnology is no longer just a large government research 
project. Products are moving out of the lab, into the market, and onto store shelves at an 
accelerating rate. This is success, but success in not guaranteed forever. The next two to 
three years will be critical to ensuring that our investments payoff, public confidence in 
nanotechnology grows, and commercial markets expand. The structure and functions of 
the CPSC will play an important role in making sure we can maximize the benefits of 
nanotechnology while minimizing the risks. The Congress needs to ensure that the CPSC 
has the regulatory tools it needs and is adequately staffed and funded to meet the 
challenges posed by nanotechnologies and other emerging technologies in the future. The 
CPSC is not currently organized for the tasks at hand, and the challenges we face will 
only become worse as nanotechnology-based products increase in number and 
complexity. 
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APPENDIX A 

A new way to label consumer products 

Consumer product labels have always been a point of contention between regulatory 
agencies, business and the public. How much information should be required on a label, 
the space needed for such information, and what the public needs to know about a 
product have all been points of debate regarding labels. 

New labeling schemes (the next generation of bar codes) have 
recently been developed that have the potential to revolutionize 
how consumers can access information about products (Figure 
2). Working with Agency Magma I I , a company whose mission 
is to create new and innovative ways for people to interact with 
information, entertainment, and media, a "nano" consumer 
product data tag was developed that demonstrates how advances 
in technology can enable the public to gain access to more product 
information. 

QR-codes, which can be scanned via any web-enabled camera phone, store information 
such as basic text, web links, text messages, contact information, etc., all inside of its 
graphical image. QR-codes have already been used in other countries and are beginning 
to appear in San Francisco and New York City. Unlike traditional bar codes, QR-codes 
can be designed for any product, creating a unique label that is recognizable and distinct 
from other tags. These new ID tags could potentially be linked to all of the information 
that the CPSC has struggled to disseminate amongst the public (product recalls, safety 
incidences, etc.) Figure 3 is one example of how the tags could work in relation to 
nanoproducts. 

Figure 2. Example of
 
Next Generation Bar
 

Code
 

Figure 3. Example ofQR-Code for Nano Enabled Product. 

11 Agency Magma, www.agencymagma.comNewYork,NewYork. 
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FOREWORD 

During the fall of2007, many Americans faced a hazard in their products that had been banned 

for 30 years-lead. As millions of children's toys were recaUed, it became clear that government 

oversight had failed, and that the agency primarily responsible f(J[ the oversight of these toys-

the U.S. Consumer Product Safety Commission (CPSC)-was stretched too thin from years of 

neglect, underfunding and the challenges posed by an increasingly global manufacturing system. 

It is against this background that we need to ask the question: Is CPSC adequately prepared 

to deal with nanotechnology, which is now found in more than 600 manufacturer-identifIed 

consumer products ranging from infanc paciflers to painrs to appliances, to clothing?' This 

report provides an assessment of CPSC's "nano readiness" by examining the agency's history, 

mandate, resources and tools. Though CPSC: was once touted as "the most powerful federal reg

ulatory agency ever created," the fIndings of this analysis indicate that CPSC is poorly posi

tioned to address the oversight challenges posed by nanotechnologies today-challenges that 

will expand in scope and complexity in the near future as nano-enabled consumer products 

enter the marketplace at an increasing rate. 

Though CPSC's oversight responsibilities extend to potencially half of aU the nanotechnolo

gy products presently on the market, the agency has been starved of" funds under the U.S. gov

ernment's National Nanotechnology Initiative (NNI). The NNI is tasked with coordinating the 

U.S. government's investment in nanotechnology research and development within 25 different 

federal agencies.' Even under optimistic scenarios, C:PSC may only receive $1 million to begin 

to address nanotechnology in the future, a pilltry sum given the government's $I.ti billion annu

al investment.' 

This report lays out a clear set of steps that the federal governmenc must take to make sure 

that the public is proteeced from any potential risks associated with nanotechnolof,'Y in con

sumer products. CPSC can playa key role in ensuring that we reap the benefits of our invest

ments in nanotechnology, but to do so, the agency will need significant and immediate repair. 

--David Rejeski 

Director, Proiect on Emerging Nanotechnologies 
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EXECUTIVE SUMMARY 

When it was created in 1972, the U.S. Consumer Product Safety Commission (CrSC) W;L~ hailed 

as "the most powerful federal regulatory agency ever created.'" It has never lived up to these expec

tations, struggling since its inception to carry out its mandate: to protect Amrricansjrom lInremOIl

able risks associated with comumerprodllcts. In the 1970s, CPSC strived to set priorities and to jus

tify its existence; in the 1980s, it fought for its lite against many in the U.S. House of 

Representatives, U.S. Senate and White House who wanted to abolish it. In the 1990s, crsc 

starT and consumer advocates breathed a sigh of relief when a Democrat W,L~ elected to the White 

House, but by the end of the decade, there was little to celebrate. Congress, with the blessing of 

the White House, cut, then froze, CPSCs budget. At the same time, retailers were building and 

filling mega-stores with inexpensive foreign-made goods, creating, by the 2 Ist century, a vast 

resource imbalance between CPSC and the industries it regulates. 

This imbalance goes far to explain why, during 2007 House and Senate hearings, the pic

ture of CPSC that emerged was one of a crippled agency, fiiling to protect Americans ftom 

unsafe products. In the past five years alone, tens of millions of toys covered with lead paint (a 

substance that has been banned for decades) turned up in children's playrooms, dozens of chil

dren required abdominal surgery after swallowing tiny magnets that had broken off of shoddi

ly made and inadequately tested toys and dozens of dO-it-yourselfers were rushed to hospitals 

with respiratory illness after inhaling the fumes of a spray-on grout made with a poisonous 

ingredient. CSPC regulators were slow to discover these problems, slow to notifY consumers 

and even slower to take action against the manufacturers that profited from the sale of these 

hazardous prod uces. 

CPSCs inability to carry out its mandate with respect to simple, low-tech products such as 

Thomas the Tank Engine toy trains, Barbie dolls and Easy-Bake Ovens bodes poorly for its 

abiliry to oversee the safety of complex, high-tech products made using nanotechnology. The 

agency lacks the budget, the statutory authority and the scientific expertise to ensure that the 

hundreds of llanoproducts HOW on the market, among them baby bottle nipples, infant 

teething rings, teddy bears, paints, waxes, kitchenware and appliances, are safe. This problem 

will only worsen as more sophisticated nanotechnology-based products begin to enter the con

sumer market. 

PROBLEM SUMMARY 
1. CPSCs data collection system is not nano ready. 

2. CPSC has limited ability to tell the public about health hazards associated with nanoproducts. 

3. CPSC has limited abiliry to get recalled nanoproducts out of use. 

4. CPSC lacks sufficient enf(xcement stafr to identify manufacturers that fail to report 

nanoproduct hazards to the agency. 

5. crsc: does not have suHlcient authority to promulgate mandatory safety standards for 

nanoproducts. 



RECOMMENDATIONS SUMMARY 

1. Build CPSC's nanotechnology knowledge base and expertise. 

2. IdentiFy companies and industries that are currently manufacruring nanoproducts and 

request that they submit research studies, risk assessment data and any inFormation they 

possess that will enable CPSC scientists to assess nanoproduct safety. 

3. Coordinate with other health and safery agencies, and combinc efforts to evaluate the risks 

associated wi th nanoprod Ucts. 

4. Convene a Chronic Hazard Advisor)' Panel (CHAP) to evaluare the health and safety risks 

associared with nanoproducts currently on rhe marker that are intended for use by children. 

5. Appeal to industry to begin work on voluntar), safety srandards For rhe most prevalent 

nanoproducrs currently on the market and those rhar are intended For use by children. 

6.	 Urge the U.S. Congress to amend the Consumer Product Safety Act to give CPSC the 

authority to require lT1~lIlUElCturers to identify any nanom<lrerials in their products. 

7.	 Encourage the Congress to adopr Section I I of the Consumer Product SaFety Act bill rec

ommended by the Narional Commission on Product SaFety in its 1970 Final Report, 

which would give CPSC the authority to promulgare safety standards For "new" consumer 

products based on new and emerging technologies, including nanotechnology. 
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BACKGROUND
 

NANOTECHNOLOGY AND CPSC 
The U,S. Consumer rroduLt S,lfecv 

Commission (CrSC) is ehacgc·d wirh procccr' 

ing rhe public ~lgainst unreasonable risks of' 

injury or dearh 'lssociated wirh conSUITltT prod· 

ucts, More rhan \ 'i,OOO consumel' goods bll 

under crsC's jurisdiction, including tOl'S ;lnd 

baby products, sports equipment, [Irne" cquill' 

ment, home improvemenr and garden equip' 

mem, clothing, appliances, e1e',trunks and 

compute'rs, An invenwry of Illanur~lcturt'l'· 

identified, nanorechnology.enablc·J consulller 

products maintained by the I'rnjcct on 

Emerging Nanorechnologit's (PEN) at rhe 

Woodrow Wilson Intern~ltion;ll CelHcr of 

Scholars indicares that nanorechnolugv h~ls 

already found irs way into everyone of th,'se 

product categories (Figurc 1). 

Nanorechnology involves rhe: ~Ihilitv to 

measure, see, predict and nukc chings at ,I 

scale of approximarely 1 1'0 100 n;lI1UJ]ILTn,;. 

(A nanometer IS roughly the :;Ill' of 

I1100,OOOth thc width of a hUlllan haiL) At 

rhis scale, propcrties of materi~lb em ch;lI1ge, 

giving one the abiliry to do new ,md unique 

things, such as crcate more e'Hcerivl', hertcr 

rargercd drugs; srronger, more Hc"ihlc ma(lTi

als; and more nurritional, longer·lasting fuods_ 

Nanorechnology has the potcntial [() aH,y( 

every arca of life, fi'om consumer produ,:ts (0 

energy to mcdicine. But some of the' proper 

ries rhar make nanorechno!oh'Y so c''\citi ng abo 

give rise to concern. Utrle research Ius beell 

done on rhe porenrial risks of nallotechnol()~\' 

and nanomareri;11s. some of which could have 

,;erious impacts Oil rhe ellvirOllinClll .lnd Oil 

human healrh and safer)', 

FIG U RE 1. Products in Each Category 
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Humber of manufoctureridentif,ed, nanotechnology-enabled consumer products in 

PEH's inventory in each producl category. www.nanotechproject.org/consumer 

Civell tht' large gloh'l! invewllcllr in nan

otechnology rL'sL'arch and development, now 

esrimated ar around j; 12 billion annually, rhe 

numher of goods an,l products that incorporate 

nanorechnology is likely to increasL' dramatical· 

ly in the near hlrure,' Since PEN launched its 

invelHor,1' in !vLuch 2()()() , rhe number of prod· 

ucts in irs il1\'l'1ltory has grown fi-om 212 to 

(,09, Thcse products COllle from 321 compa

nil'S in 20 cOulltries, ,md all of [hem are avail

able h,r purchase' by consumers,' A preliminary 

analysiS indicarc's thai ;qlproximarely half of 

llolnorecllllo!ogy consumer products currently 

on the markc'r would hllunder CPSCs jurisdic

tion (Figure 2). 



FIG U RE 2. Products under CPSC Authority 
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FIGURE 3. CPSC Budget, 1973-2008 
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According ro an ,lila lysis hI' I.lI\, Research, 

nanorechnology will represent ;1Il vsrimated 

$3.1 rrillion in manuf;lcrured goods by 2(1), 

or about 1') perccnt of global manuLlCtllfed 

goods." A rapid increase in hoth rhe number 

and complexity of these produd.' places sig

niflcanr responsibility on (])'-,(: [0 takc til<' 

lead in regulating rhis new technology, but rhe 

agency is nor in a posirion to do so. lestifYing 

hef()re a U.S. Senare snhcommittee in 2007, 

CPSC Commissioner Thomas H. Moore, 

who has .'crn·d ar rhe agency since 1995, 

sUlllmed up rhe siW;ltion: "[ do nor pretend to 

undersrand nanotechnology and our agency 

do,s not prelend ro haye a grasp on rhis com

pliclted suhjeCl eirher. r~or fiscal year 2007, we 

were' only able ro devote $20,000 in funds to 

do a literature review on nanotechnology."'" 

A.' CPSC staff struggles to get up ro speed 

hy reading rhe literarure, governl11enrs, indusrry 

anri rill' fln.wcial community conrinue v,'irh 

their mulrihillion-doll,l[ investments in the 

dcvelopmcnr and commercialization of new 

nanorcchno!clgy products. Eyery day, new 

nanol'ngineCl'l'll products make rheir way onto 

srores' shelve.', ,lmong them kids' pants, teddy 

hears, bahy botdcs, pacifiers, teething rings, 

plasric t()od-storage conrainers, socks, chop~ 

sticks, humidifIers, mobile phones, computer 

proCl"SSOLS ~ltld tennis racquers. The henefits of 

nanotechno!of,'v to these products, often stated 

in nLlllUf~lcrurcrs' claims, are straightforward 

Jnd l"ISily understood hy consumers--panrs are 

w~lterproofed, blouses become stain resistant, 

sod,s eliminate f()ot Ollar, bahv hordes and 

p;ll ifi,'l's fight b.lCteria and computers are Elster. 

Bu( ",h,ll ahout rhe unknown health risks asso

ci~lted witll tllese products? Is it safe for an 

i (lLlm to spend hours each day sucking on a 

[l;(nocnh.lIHed pacifier? The dearth of infor

m'ttioll on (he toxicity of nanomateria[s and the 

inability to i~encralize findings from one prod

uc[ [() the neXl have serious implications. \X/ide 

vari;rlion in the typcs of I7rlnoproduct.< on rhe 

market (e.g., teddy he~lfS and computers), in 

the t!'FJCS ot' i'II,~illeercd !ltlllomatNia!s used to 

makc tlll:'se IHoducts (e.g., carbon, silver, titani

lllTl dioxide) ;11ld in rhe locations where 
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nanoproducts are manubctur",d (40 percent 

imported into the United States) creates a 

daunting tegulatory task. 

In 2007, when tens of millions of toys were 

recalled For heing covered wirll a substance 

that erse had banncd From childrcn's prod

ucts 30 years earlier--leaded paint-·-Congress 

turned its oversight attention to crst:. \'Vhat 

emerged from a series of L! .S. Home of 

Representatives and Senate hearings was a pic

ture of an agency that had been crippled by 

deep budget cuts during President Ronald 

Reagan's administration and subsequently 

neglected fat the next 2') years. Cl'SCs 20(J7 

budget, $63 million, was 40 percent less than 

what it had heen in 1974, adjusting for infh 

tion, and its staff, which had peaked in 19(1 I 

at 900 employees. W~IS down to 393." 

The U.S. Food an(1 Drug Adminisrration 

(FDA) h~ls pre-market testing authority fiJr 

drugs and medical devices; Cl'SC has 110 such 

authority. Manut~lcrurers of Cl'Se-regu!ated 

products are not required to safety test their 

products htfiJre rhey are sold in rhe United 

Srates; the agcncy's method of regularion is 

brgely posr hoc. "We do nor have the luxury of 

getting ahead of a prohlem," crsc 

(:omillissioner Thomas H. Moore told a Senate 

subcommittee in 2007. "We have to wait uncil 

one develops and then try to solve it. usually 

after it has killed or injmed consumers."i: 

Lacking the ilUthority to safety test products 

bd()re they reach the market, erse relies 

heavilv on manutacrurns to test their own 

products, and, if a problem surtaces after the 

goods ilre in srores, to obey the law that 

requires companies to self-report product haz

imls and defects within 24 hours. There is 

ilillple evidence' that companies do not take 

either of these responsihilities serioLlsly. A 2007 

'irudy by Canadian busi ness school professors 

Hari Bapuji and raul W. Beamish found that 

close to 70 percent of the roy recalls in 2006 

WLTe due to design Haws as opposed to manu-

FIGURE 4. CPSC Budget and Staffing, 1996-2007 
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bcturing mistakes (e.g. lead paint)--hazards 

dlJt should have surErced during pre-market 

safety testing.' And a recem study by Puhlic 

Citizen revealed that companies often wair)'i'fIi1" 

to report haz,lrds to CPSC.'" 

The congressional hearings of l007 also 

pointed our the importance of political will in 

carrying out CPSCs mandare. Twice in 

r<:'cent ye'lrs. much of CI'SC's work Ins come 

to a halt as a resnlt of President Ceorge W. 

Bush letting the agency languish with only 

two commissioners (one short of the three 

need<:'d f()[ a quorum). When Bush appointed 

an interim acting chairman. she opposed lcg.. 

islation intended to strengthen the agency. 

''I'm not trying to fight with you." Senator 

Mark Pryor (D-·Ark.) told the acting chair

man during the Senate sulxommitree hear

ings. ''I'm trying to ger you more money." 

During this same time, CPSC career staff 

morale plummered and many. including 

some of its most experienced scien tists. ldi. 

the dgency. In Deccmher 2007. Robin Inglc, 

a well-respected statistician who had work,·d 

at CPSC t(]J' a dozen years, made the painful 

decision to leave hn job 'lfter the agencv's 

general coull.\el (a political appointee) pres

Slued her to change language in a report she 

had written on all-terrain vehicles (ATVsl. ;r 

product 'ls.sociatcd with the deaths of about 

SOO people each ye,lr---a lluarter of them chil· 

dro1. The general counsel, a t(]J'mcr deknse 

lawyer t()i" the ATV industry, asked Ingle to 

write thar ATV-reLtted deaths were dccrm,rilfg. 

cven though her data showed that dK JlUIll

ber of deaths was not only higher than it had 

ever been in the 20 vears C:PSC h,ld lxcn 

keeping track ol' such events but also iner,'as

ing at an aLItfningly high rate. Rather than 

change her report. Ingle quit and wrote an 

op-ed in the Wtl.rhington l'r)J"f detailing the 

many ways political appointees were mLll.

zling Cl'SC scientists. "Thc agency should 

listen to its own scicntists" "and stop silencing 

the life-saving rcsearch happening in its 

buildinp," Ingle wrotc.'" 

Coing forward, thcse constraints will 

severely limit CPSC's ability to effectively 

regulate products that incorporate nanotech

nology or some future technology that scien

tists and engineers m'ly dcvelop in the com

ing decades. 

What follows in this report is a brief history 

of CPSC, with a f(KliS on the tools granted to 

the agency hy Congress. Following this. chal

lenges regulators have EKed in implementing 

Congress' plan over the past 35 years will be 

idcnritled and illusrrated through a case study. 

Thesc constraints h,lve prevenred the agency 

from carrying out its original congressional 

mandate--Io protect Americans .frorn unn'aJon

riMe risk, rlJ,roc!iIf"d with consumer product,r. 

CPSC: HISTORY AND HOPE 

BefcJre 1960. thc U.S. governmenr's response 

to rcgulating product safety was tragedy driv

cn, product specific, and non-systematic. The 

Rdi'igerator Safety Act of 1956 and the 

F1ammahle Products Act of 195.1, passed in 

response to widely publicized stories of Ham

mahle sweaters and children's cowboy chaps, 

arc representative oflegislation during this era. 

III the mid-1960s, Sen,lte Commerce 

Commirrec staW began to push for hroad

hased legislation that would cover an extensive 

list of consumer products. In ]967, a joinr res

Diu tion of Congress created the National 

Commission on Product Safety (NCPS), a 

hipartisan dfort to assess the impact of prod

uer-related injurics in the United States. 
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In its 1()70 Final Repon, the NCPS con

cluded that American consumers were unnec

essarilyexposed to unacceptably high levels of 

risk associated with common household 

products like hair dryers (asbestm), toys 

(small parrs), ctibs (strangulation) and home 

appliances (fire).'" The report prompted 

Congress to evaluate a number of solutions, 

among them an expansion of FDA's au thority 

to regulate all household produers and the 

creation of an omnibus agency that would 

subsume FDA and also oversee household 

products. In a joint conFerence, the House 

and Senate ultimately passed a hill in 1971 

that left food and drugs largely under the 

jurisdiction of FDA and placed 15,000 other 

consumer produers under the control of a 

new product safety agency. 

In 1972, Congress passed, and President 

Richard Nixon signed, the Consumer Product 

Safety Act, creating CPSc:." Congress also 

transferred the Federal Hazardous Substances 

Act and the Poison Prevention Packing Act to 

CPSC tor ent()(cement, which g'lVC the agency 

authority mainly in the ability to require child

proof packing and hazard warning labels. CPSC 

was to be headed by 11ve commissioners ap

pointed by the president of the United StJtes. 

Each commissioner would serve a seven-year, 

staggered term. Three comm issioners were 

re<]uired to form a quorum." The president 

would designate one commissioner to he chair

person. Of the five commissioners, no mort' 

than three were to be amliated wirh the same 

political party. 

CPSC's mandate was, and remains, br

reaching with «:spect to both the numher of 

products undt'!' irs jurisdiction aud tilt' reguLuo

ty tools gr:mted to it by Congress, The agency 

was originally imbued with the power to: 

•	 colleCT and maintain a nJtional database 

of product-related injuries and dearh.l; 

• dissem inate product safety news to the 

public; 

• rt'call	 dangerous producrs ti'OI11 the 

marketplace; 

• levy civil	 penalties against cOl11pJnies that 

bit to report product defects and hazards 

to the agency; and 

•	 create safety (ped()rl11ance) standards for 

products and ban any product that is too 

cLmgerous to be made sa fe by a standard. 

\Vhile the Consumer Product SJfery Act of 

1<)72 was drawn largely from s'1mple legislation 

cklhed by the NJtional Commission on 

l'roducc Safety in its 1970 Final Report, legisla

tor, cut a kt'y provision before signing off on 

the act. Tbe provisioll in question was section 

I I, \vhich would have given C:PSC the author

ity to promulg'lte soltety stJndards for "new" 

Lonsumer products r(1I' which there is little or 

no rest'arch available regarding sakty. In wrir

ing this provision, CPSCs architects were 

,1nticipelting the day when CPSA statures 

would t:I!! shorr of giving the agency the 

authoritv to adequately oversee rhe safety of 

new, high-tech, scielltitlcally complex products. 

Fearing the provision would give the agency too 

l11uc,h 'luthority, legislators did away wirh it. 

(:PSC opened its doors f(Jr business with an 

'lIl11ual budget of $54,7 million and a sraff of 

7H(;.' By 1977, hoth its budgct and staff had 

incre,lst'd, but the agency WelS still, by fu, the 

smallest tt·deral health ,wd satery agency in the 

natioll (sec "Elble 1). 



TAB LE 1. 1977 Budget and StaH Figures for Various Government Agencies34 

CPSC $39 million 900 

FDA $276 million 7,500 

Occupational Safety $130 million 2,700and Health Administration
 
Environmental Protection
 $1 billion 10,200

Agency 

CPSC: THE REALITY trains), or safety standards, which affected 

Although initially hailed as "the most powerful many products within an industry (e.g., lead 

federal tegulatory agency ever created," CPSC: paint banned from all toys). The commission

has never lived up to its expectations." Early ers chose to flxus on safety standards, which 

on, commissioners had tough choices to make turned out to be a strategic mistake. Standards 

with respect to how they would allocate agency development usurped an inordinate amount of 

resources-specifically, which product risks staff time and took years to complete, and 

they would mitigate and how. Their choices CPSC cOllsequelltly had too little to show for 

were to utilize recalls, which affected a single its dllms. During irs first five years, the agency 

product (e.g., Thomas the Tank Engine toy produL'ed only three safety stallcbrds; moreover, 

FIG U RE 5. CPSC Budget and Wal-Mart Sales, 1995-2006. 
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those standards covered products that CPSC 

critics complained presented trivial hazards: 

architectural glass, matchbook covers and 

swimming pool sliding boards. CPSC became 

an easy target for politicians eager to demon

strate their distaste for government waste, :lIld 

the agency was nearly abolished by President 

Jim my Carter and, a few years later, by 

President Ronald Reagan. 

When Reagan left otfice in 1988, the 

agency's budget had decre'lsed by $7.4 mil

lion, back to its !973Ievcl, and staff had been 

reduced by 40 percent. The agency's authori

ty to impose mandatory safety standards on 

products had been eroded, ,1S had its ability to 

make public announcements about danger

ous products. 

Over the next 20 years, CI'SC was large!v 

ignored by both the \"ihite House and 

Congress. In 1994, [Jresident Clinron sent a 

mixed message to the agency when he 

appointed a highly respected consumer advo

cate as chairman and then signed off on a con

gressionally proposed budget cut. 

During the fIrst dec.ule ofthe 21st century, 

structural changes in the marketplace h:l\T 

created an enormous resource imbalance 

between CPSC and the industries it regulates, 

making it more difficult tll'lIl ever for the 

agenL'y to keep up with cOllSumer demand for 

goods. In 1')99, the bab\--equipment industry 

(high chairs, pacifiers, baby bottles, reelhing 

rings, etc.) reporred sales of $4 billion; in 

20D), sales were up to $7.3 billion.'(' Mega

retailers, where most CPSC-regulated prod

ucts are sold, were pursuing aggressive growth 

strategies, insisting their suppliers cur COStS 

and provide cheaper goods. In 1997, \Val

Mart had sales of abollt .~ I00 bi Ilion; by 2D07, 

its sales exceeded $340 billion.' 

As retailers expanded their reach, manufac

turers deepened their supply chains. I\fom

and-poll stores were becoming increasingly 

rart, :IS were small, privately owned, U.S.

based manufacturers who bought their raw 

materials from only a handful of local suppli

ers. In 200(i, Chinese imports accounted ftlr 

B(l percent of the toys sold in America. Mattei, 

the world's largest tOY comp,1l1y, made its toys 

in te1l1r Chinese bctories, which, in turn, were 

suppl ied by 3,OOD subcontractors." 

In short, tht marketplace is considerabJy 

l1lore crowded and complex today than it was 

in 1072 when Congress charged CPSC with 

the task of protecting Americ:uls from danger

ous products. 'To say that CPSC's budget and 

authority h,we not kL'pt up with thest changes 

is a gross understatement. 

FIVE GENERIC WEAKNESSES
 

IN CPSC'S PRODUCT
 

OVERSIGHT CAPACITY
 

The weaknessts in CPSCs product oversight 

capacinJ art lIot unique to Stand 'n Seal and 

can he linktd to tht erosion of CPSC's budg

et ,lnd authority. The weaknesses have broad 

implications tClr the agency's ability to address 

any products using na notechnologies. 

1. CPSC'S DATA COllEe-rlON 

SYSTEM IS NOT NANO READY. 

Congress imhued CT'SC with one signitkant 

nOIH-<"gulatory responsibility-the crGltion of a 

National Injury InteJrlllation Clearinghouse to 

"collect. investigate, analyze, and disseminate 

product-related injuries.";" The agency's main 

S(\lIlLt' of inf()rmation about product-related 

injuries is its hospital reporting system. At emer

gene)' rooms across the country, CI'SC has 

tLlined hospital surf who collect data on emer
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gency room vis irs for producr-related injuries. 

The information is stored in CPSCs National 

Electronic Injury Surveillance System (NEISS) 

datab;l,e. epsc augmenrs its emergency room 

data with coroners' reports, insurance investiga

tions, reports of lawsuits, fire invesrigarions and 

consumer calls to its own hotline. 

1n 1997, the Covernmenr Accounting OH-ice 

(GAO) concluded that CPSC was doing a poor 

job of keeping rrack of product-relared injuries. 

Specifically, the NEISS database "underesti

mare(d) the total number of deaths and injuries 

with any given comumer product. The extent of 

this undercounrillg is unknown."" GAO inves

tigators reached this conclusion after learning 

that rbe agency based its injury estimates on 

data reponed from only 101 hospirals. Today, 

rhere are only 9G hospitals in CPSCs sample." 

A small sample size is nor necessarily a Elt,d 

shorrcoming of the NEISS system. ;LS irs pri

mary function is to help CPSC sraFf idemiry 

patterns of hazards as they emerge and before 

too many people are injured. But, as rhe Stand 

'n Seal case demonstrated, the agency docs not 

monitor the NEISS data closely and it does not 

always f()llow up calls and reports, even when 

mulriple sources implicate the same producr as 

being responsihle for dozens of serious injuries. 

Another shortcoming of crscs reporting 

system, the one that is !)erhaps most relevanr 

to irs oversight of nanoproducrs, is that NE1SS 

captures only injuries caused by acute hazards. 

Chronic hazards are not reporred, If Flexipel 

S-22W'S, the hazardous chemical in Stand 'n 

Seal, did nor sicken users immediately and 

instead caused injuries in the long term (as 

lead does), epsc would nor have recalled it 

because rhe agency would likely have not 

known about it. epsc does not have the staff 

or expertise to s)fstematically track injuries 

caused by most chronic hazards. 

During the summer of 2007. when cpse 
recalled tens of millions of Thomas rhe 'Elnk 

Engine trains, Ses,1I11e Street figures and orher 

toys because they were covered with lead 

p,lint, each of the dozens of recall press releas

es srated that no injuries had been reported. 

Failing to collect data on a hazard, of course, 

does not eliminate the hazard. 

Lesson 1: The current NEISS system sig

nificantly underestimates acute, product

related injuries and deaths and is iII
equipped to capture infonnation on injuries 

and deaths caused by chronic hazards. 

2. CPSC HAS LIMITED ABILITY TO 

TELL THE PUBLIC ABOUT HEALTH 

HAZARDS ASSOCIATED WITH
 

NANOPRODUCTS.
 

\X!hile the Consumer Product Safety Act 

requires CPSC to collect and disseminate 

product-related safery inf(lrmation to the pub

tic, section 6(b) of rhe act, strengthened in a 

1981 amendment, limits the agency's ability 

to Clrry out this responsibility, n Since 1981, 

CI'SC has been prohibited from releasing to 

the public filly inf(lrmation th~H identiHes a 

bl'and or manubctuter by name, without first 

g"tting rhe company's permission to do so. In 

other words, bd()re Stand 'n Sea! was recalled, 

if a doctor calling c:pse to reporr an injury 

had asked if other injuries had been reported, 

regul,Hors would nor have been permitted ro 

amwer the question. 

SimiiJrl:', rhe manuJ-'lcrurer musr approve 

every word reguJarors use in any press release 

tlur ~lLlIlOlLnCeS a recall to the public. The 

r'-'call notice f(lr Srand 'n Seal, negotiated 

between Roanoke lawyers and C:PSC, did not 

report that the product had sent multiple con

SUIllCfS ro intensive care, nor did it disclose 

th,lt two persons had died. It said only that 



"overexposure" to the fumes could resuli in 

"respir:ltory-related illness."" 

CPSC: did not issue a second recall notice 

when it learned that the product shipped to 

Home Depot to replace the recalled cam also 

contained Flexipel S-22WS. Consumer, who 

hought the product had no way of knowing 

that it was dangerous----unless thl')' used it 

and got sick. 

Lesson 2: Which product-hazard infor

mation CPSC discloses to the public, and 

when, is strongly influenced by the prod

uct's manufacturer. Press releases announc

ing product recalls sometimes trivializc or 

fail to reveal the true extent of the danger. 

3. CPSC HAS LIMITED ABILITY
 

TO GET RECALLED NANOPRODUCTS
 

OUT OF USE.
 

Recalls are volunury agreements nq~otiated 

between CPSC and a manufacturn or dis

tributor that require the company to Ukl' a 

hazardous product out of the stream of COIll

merce and to notify consumers who Jlre:ldy 

own the product to stop ming it. When a 

company agrees to a recall, it firsr norifies 

retailers to take the product off their storl' 

shelves. 'V-;!ith fewer than 100 field irm:,riga

tors to monitor hundreds of thousands of 

stores where products under CPSC's jurisdic

tion are sold (e.g., there arc more than 2,000 

Horne Dl.'por store, and about ,LOOO \V,J!

Marts in the United States), CPS(: nllist take 

retailers' word that they have rcmoved <1 

recalled prod uct from rhei I' stores." 

During 2007 congressional heari rigs, it "as 

revealed th,1t retailers sometimes l'(Hltinuc to 

sell products long after they have hecn deemed 

dangerous. '." For eX<1lllple, the Illinois AttOrIll'\' 

Ceneral's office f(lllI1d l'j stores sl'lling a toy 

more dun :1 year after CPSC: had rc'clilcd it.' 

The toy h,ld killed a child and sent dozens to 

the hospital for emergency surgery. 

[n addition, '1 rlurnber of tests indicated 

that children's products with haz;lfdous levels 

of le;ld were f()Und in stores months after they 

had heen recalled. In November 2007. 

California sued Wal-Mart ;lnd 19 other man

ubcturers 'lild retailers for selling roys covered 

with lead paint." 

Reaching consumers with recall news is 

rnore difficult than reaching retailers. CPSC: 

notifies the fJllblic about recalls via press 

releases isslled to the medi,1. \X!herher or not a 

newspaper or television 5tation reports a recall 

storv is hit or miss: CPSC does not have the 

authority to require the media to report it. 

The ;Igency does have the authority to require 

comp'lIlies to usc Illore effective notification 

techniques, 5uch as direct mail notices and 

paid advertising, hut it rarely uses this author

ity. ;\s a result, injuries and deaths can, and 

llo, occur .yeill'.( after a product has been 

recalled, as was the case with Stand 'n Seal. 

Lesson 3: If a nanoproduct is recalled 

because it presents an acute hazard, CPSC 

can ask the company to notify consumers in 
a number of ways. The notification tech

nique most commonly used is a press release 

issued to the media, which mayor may not 

result in the public learning about the haz

ard. If a nanoproduct presents a chronic haz

ard, CPSC is unlikely to detect a problem 

and therefore unlikely to rccaH it. 

4. CPSC LACKS SUFFICIENT 

ENFORCEMENT STAFF TO IDENTIFY 

MANUFACTURERS THAT FAIL TO 

REPORT NANOPRODUCT HAZARDS. 

Section 15(h) of the Consumer Product Safety 

Aer requires ,1 1l1,lIluElcturer to notif}' regulators 

il11ll1eJi,ltely if it suspects a product "creates an 
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unreasonable risk of serious injury or dearh." 

The agency intetprets "immediately" (0 m<.'cln 

within 24 hours. Congress enacted this stature 

with the aim of placing the burden of hazard 

identification on companies, rather th.lI1 on reg

ulators. l\1anur;lCturers, Congn:ss re;jsoned, are 

likely to learn that one of their produlTs is hcll

atdous before CPSC is privy to this inr(Hma

tion. This was the case with Sr,md 'n Seal. 

In 1')94, Cowumer Reports magazine noted 

that the law is often ignored, and, when it is, 

"rew scofflaws are ever punished" for hiding 

product hazards. Hi 

A 2008 study by the non-profit ;ldvoCllv 

group Public Citizen r<Jlll1d that between 20D 2 

and 2007, companies took an aver;lge of ')9.1 

days-almost three )'emj--to norif)' CPSC: of;1 

known product defeer.' Roanoke waited 

weeks to report the Stand 'n Se;1I hazard. 

CPSC: has had the authority to kvy a l'ivil 

penalty of up to $1.8 million on ,1 compall\ r(JI 

failing to self~repon a hazard. The COnSUllllT 

Produer Safety Improvement An of 200S 

(passed by the I-louse and Senate alld sigm'd bv 

President George 'Xi. Bush on August IIi, 

2(08), raises the penalty to $1') millioll, an 

amoun t mmr legislators bel ieve is 1lL'Cc'SS;IIT to 

compel companies to obey thL' h'I/,;lrd s,·if. 

report law.': 

As of August 2008, CI'SC had not tlned 

Roanoke for failing ro report the Stand 'n Sl·;d 

hazard in 200'). 

Lesson 4: CPSC docs not have enough 

staff to discover nanoprodllct hazards 011 its 

own or to identify companies that flout the 

hazard self-report law. 

5. CPSC DOES NOT HAVE 

SUFFICIENT AUTHORITY TO 

PROMULGATE MANDATORY SAFETY 

STANDARDS FOR NANOPRODUCTS. 

Congress originally imbued crsc with the 

power to impose mandatory safety standards 

on products. Regulators would develop rhe 

standarl\, and manuEKwrers would be prohih

ited from selling products that did not comply 

with it. ;\ttached to this authoriry, however, 

were onerous proceduLII rel]uiremems that 

made the mambtory standard-setting process 

cumbersome and resource consuming. 

In 1982, Congress passed and Presidem 

Ronald Reagan signed an amendment to the 

Consumer Product Safery Act that prohibited 

the agency rrom promulgating a mandatory 

standard jf a \'()luntary sarety standard would 

"eliminate or adequately reduce the risk of 

injury and it [wasllikelv there [would] be sub

stantial compliance with the volumary stan

lbrd.'" 'j,)(L!y', Cl'SC: rarely promulgates 

mandatory s;J!c'ty s[~llldards: volumary stan

dards are the norm. 

Voluntarv sarc't\· sl.lndarJs differ from 

mandatory standards in two important 

respeers. First, industry" not CPSC, decides 

which h,llards will he addressed, which will be 

ignored ami, ultimately, what it means for a 

produce to he "sclfe ellOugh." Second, the indi

vidual manubnurer can decide wherher or not 

to comply ,,'ith ,I voluntary standard. 

Consumers often han: uo way of knowing 

wlwthn or nor a prolluct they huy complies 

with a sclretv s[,uldanl. 

There arc 111,111\' ;Idvantages to voluntary 

sLmdards: m,lnut:ILlnrcrs h'l\'(' product-specific 

expertise thar l'egul:Hol's rarely possess, the stan

dards can hl' Elsrer to implement th'l1l a govern

l11enr-initi,lted malldatorv stand'lrd ;lnd, mosr 

import,lllt, in,lustry, nor tht~ resource-stretched 

C:PSc:. does the hulk of the work. And yet, as 

early as [')70, tile N:nional Commission on 

Product Sarety warned ,lg'linst crsc relying 

too heaVily on vnlunLny safety standards to 



keep consumer, sal~, noring that such stan

dards tended to he "chronicllly inadequate, 

both in scope and permissihle levels of risk." i, 

Today, dozens of products arc covered hy 

voluntary standards, among them gas grills, 

baby w,dkers, high chairs, Ltwnmowers and 

smoke detectors (see Appeudix 1 for a full 

list). Some products, like bahy belth seats, a 

product used to hathe 'III infant in all 'Idu!t

sized bathtub, can be Oll the market t(lr vears 

before industry develops a safety stdmhrd f(Ir 

them. During this time, COllsumers use the 

product, unaw,lre of its ha/ends and, in the 

case of bath seats, unaware that dozens of 

infants have drowned whik using it (.see 

Appendix 2). Other product, elll be ou the 

marker inddlnitely without a safety standard. 

For example, there are no mandatory or vol

nIltary salety standards for many nanoprod

ucts on the market, including baby bonle 

hrushes, infllH teething rings and pacifiers. 

Nanoproducts such as appliances, for which 

vO/limary standards do exist, address the safe

ty of electrical components hut not the nano

materials used to make them, 

Lesson 5: Given the variety of 

nanoproducts and the wide range of nano

materials used to make them, it is likely 

that many nanoproducts will be on the 

market for years before industry even 

begins to develop safety standards that 

will address their safety. 
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ANALYSIS OF CPSC'S TOOLS 
FOR REGULATING NANOPRODUCTS 

This section provides an analysis of cr'scs tools 

for regulating nanoproducts. It is organ ized 

around the three statutes that give the agency 

authority to regulate nanoproducts: the 

Consumer Product Safety Act, the Federal 

Hazardous Substances Act and the roison 

Prevention Packaging Act. Each act gives C['SC 

limited authority to regulate specific aspects of 

nanoproducts. 

CONSUMER PRODUCT SAFETY ACT 
Because CPSC does not have pre-market testing 

authority, its eHores to protect consumers [i'OIll 

unsafe products must be largely post hoc. If a 

nanoproduct is found to present an acute haz,ml 

arrer it is sold, the agency can recall it. In this 

respect, CPSC treats nanoproducts no diflcrently 

than it treats other products under its jurisd iction. 

CPSC does have two important pre-emptive 

regulatory tools that give it limited authority to 

influence the safety of products bd(Jr(:' th,'y reach 

the market: (1) the power to promulgate manda

tory safety standards; and (2) the authority to han 

products that are lOa dangerous to be made saf~' 

by a standard. 

Mandatory Safety Standards:
 
Acute Hazards
 

A mandatory safety standard requires that a
 

product conform to cenai n "perform'lIlce"
 

standards, but it may not stipulate llOW a man


ufacturer is to design that product. FOI' eX.llll
 

pIe, a mandatory safety standard could require
 

a manufacturer to ensure that nanomaterials do
 

not leach out of a baby bottle uipple when ,Ill
 

infant sucks on it, but the standard could nor
 

dictate exactly how the manufacturer should 

achieve this. 

\1anufacturers, nor regulators, are responsi

ble f()r testing their products and for making 

sure they conf(JrlTI to any relevant mandatory 

st'lildard. CI'SC: does not typically see the results 

of these tests unless the agency is considering a 

recall, in which use I·,'gulators request the infor

mation. If the company refuses to release it, 

ersc: can issue a subpoena to get it. Companies 

are also prohibited florn selling products that do 

not comply with a mandatory standard, but it is 

only after the non-conf(Jrming product is sold 

and in lISe that (:PSC can step in and recall it. 

lv!ost mandatory standards address acute, rather 

than chronic, h,lLHds, 

(J)SC regulators tvpically take a "carrot

and-stick" appnuch to mandatory-standard 

rule making. CPSC' ofTcrs manufacturers the 

carrot 01' writing the'ir own volulltary standard; 

if they l'ome up with a standard the commis

sion does nm like, the agency can pull out the 

rule-making stick. However, for the stick to be 

effective, industrv must genuinely helieve that 

the c:r'sc commi\sionCfs will follow through 

allli promulgate' a IInal rule, [luring the admin

istration of l'rnidclll Ceorge W. Bush, manu

f~lnurlTS havc llad linle incentiVe to write strin

gent volullt;u'Y standards, knowing the agency 

Ius not been il1tlTested in prolllulgating 

mandatory st.ll1llards. ," 

Mandatory Standards and Product 

Bans: Chronic Hazards
 

The Consumer l'roduet S;lfcty Act prohibits
 

CI)SC from prollluigating a product safety rull:'
 



(either a mandatory s,dety stanLbrd or an out

right pmduct ban) "reLaing to a risk of can

cer, birth defects, or gL'ne mutations from a 

consumer product,'" umil a Chmnic J Jazatd' 

Advisory P;lIlel (CIIA]') determines the risk 

involved ffL)ll1 exposure ro the product. 

CPSC commissioners ;lppoint seven people 

to serw on a CHAP: the I'articip;lnts are cho· 

sen from a list of experts llomin;lled hy the 

National Academy of SciL'nces. 

CPSC has convened ('HAPs only a hand

ful of times; the proLess is cumhersome and 

expensive (CPSC is responsihle' flH paying 

the scientists on the pane!) ;lnd therefllre 

usurps valuable stall tj Ille ;lIld money from 

the cluonicallv resouITt'·strapped ;lgency, 

CPSC has used CHAPs to assess the chron

ic hazards associated with <'(lnsumcr prod

ucts that contain !lJrlll,l1(khyde, asbestos 

'lIld phthalates, a class of Lhemic;lls used fre

quently in plastic children's products, 

CPSCs ilHerest in the toxicitv clf phtha

lates, beginning in the 1,)1ills 'llld continuing 

today, has much to tClch us abolll the 

ptocess the agency will undergo and the hur· 

dIes it will enCOlllHer if it chooses this route 

to regnbte nanoprodnt'ts, There al'e a num

ber of hroad similaritic's hL'lWL'L'11 phthalates 

and nanomaterials: 

•	 Many types ofphthalates (DI N I~ [)EHI~ etc.) 

;m:' nsed to make dinT'" I) pes of products 

(baby bottle nipple-s, rubher ducks, Bathie 

dolls, etc.), just as many rypes of nanomateri 

als (nanosilver, nanoc,lrhon, L'te.) are used to 

make diverse types of n'lIlpproducts (teddy 

bears, tennis r,lCquets, etL. \ 

• The same products that LOllt,lill phthalates 

are now being made wj th IUllOlTlaterials 

(e.g., inEmts paciHn.s ;111(1 teething rings). 

•	 Both phrll<llates and nanolTlateria]s can enter 

the human body through multiple pathways, 

such as the lungs or digestive tract. 

• Jurisdiction over phthalates in the United 

Sutes, like jurisdiction over nanomaterials, 

is splTad over muJtiple agencies. The U.S. 

Environmellta[ Protection Agency regu

I,HL's phthaLues that are released into the 

environment, the FDA is responsible for 

[,hth,dates used in medical devices, the 

NatiorLtI Institute of Occupational Safety 

and 1k.llth is responsible for exposure to 

phthalatc's in the workplace and CPSC 

regulates cOllSumer products that contain 

J'hthalates. 

DL'sl'ite the.se similarities, phthalates and nano

lllattTials diH~'r in two important respects. 

hrst, phthalates ha\·'e heen the subject of thou

sands of sciL·lltific studies documenting their 

dt~'ct on thL' health of animals and humans~ 

SOllle demonstrating a link between the chem

kaLs aud decreased sperm cou nt and s('Xual 

Irdf(Jrnutilln in boys~while little is known 

aboul thL' chronic hazards associated with 

n,lIlOl1latnials. Second, nallomaterials are sci

c,llti[jcdly (H mort' diverse than phthalates, 

illLTcdsing the L'otllplexity involved in under

standing thc'ir toxico]0f..,'Y. The CPSC: does not 

IL1\'e the allthority to require manufacturers to 

L'onduLI scielltiric rC'search to determine 

whcrher 01' nllt a speci fic nanomaterial is haz

;rrdolls or 5;1 rc·. 

Sbould rese,rrchers flnd a link between 

n;HloproduLls and ;ldverse chronic health 

eH~'cts, Cf'SC m,IV nonetheless disregard it. 

ThL' tholls;lIlds of studiC's conducted on 

phthalates, mostly by American scientists 

'lIld funded largely by tht U.S. government, 

led 11 COIlSUIII er advocacy groups to petition 
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CPSC in 1()98 to ban the chemkal from 

children's products, Two years later, CPSC 

convened a CHAI) to study the toxicity of 

one type of phthalate, DINT'. In 200 I, the 

CHAr concluded that "there m,l)' be .1 risk 

for any yOllng children who routinl'l\' mouth 

DINP-plasticized roys f(H 7'i-minutes per 

day or more."" In 2002, CPSC concluded 

that the risk was not serious enough to deem 

DINP hazardous to children, and the peti

tion for a phthalatc ban was denied, Thc 

European Union banned phthalates ill chil

dren's products in 19')'). Tilt' COllSUflll'f 

Product Safety Improvcment Act of 2008 

h<U1S children's products cOlltaining three 

types of phthalales, DEllI', DB!'. ,md BBP, 

but not DINP. 

Civcn the dearth of scientific' evidence on 

the cffects of nanomaterials on hUIll.lI1 h,.llth. 

it is unlikely that a CPSC,convened CHAP 

will have suHlcicllt evidence to conclnde, 

especially in the near futurl'. th;lt .lnv n.U10Jll;j

terial presents a substantial risk to humall 

health, Without such a findillg, tht' agency is 

unable ro promulgate a Illancbtory saft·ty stan

dard or a ban. 

THE FEDERAL HAZARDOUS
 

SUBSTANCES ACT:
 

LABELING AND BANS
 
The 1960 Federal Hazardom Substances Aer 

requires that "hnardous suhstancl's" bl' 

labeled if they are toxic and intl'lHled to be 

used in a household or bv children. The act 

definl's "toxic" as any substancl' (other than a 

t,ldioaerive substance) whkh has "the capacity 

to ptoduce personal iujury or illlll'\S [() InJn 

through ingestion, inhalation, or 'lbsorption 

through any body surLlce.'" It cmeTS both 

acute and chronic toxiclilts (c'.g., Glrl:inogl'n" 

neurotoxins). 

Beclllse CPSC does not have the authori

ty to test produers prior to marketing to 

determine whether or not they are toxic. it is 

the m<ll1uhcturer's responsibility to make this 

determination t(lr its own products. Although 

the agency does not stipulate the exact hazard 

label wording, the olltl'r wrap of the product 

must contain intiJrlllation such as the name 

and address of the manut~lerurer; the chemi

cd name of the hazardous ingredient; and the 

words "D;lllger," "Caution" or "Warning," 

depending 011 the' level and type of toxin. 

Products that coma in crrbon tetrachloride, 

cyanide salts, vinyl chloride and lead paint are 

among those th,lt have been banned. 

If future research indicates that a 

nanoproduct ull(kr CPSC's jurisdiction is 

roxic, that prodllct will be required to comply 

with Federal Hanr,jous Substances Act label

illg requirements. If ,I bhel will not adequate

ly protect consumer, from the hazard, the 

nanoproduct can be' b'lllned. '" 

POISON PREVENTION
 

PACKAGING ACT
 

The Poison !'rcwntion Packaging Act gives 

CI'SC the authority (() initiate rule making to 

require c"hild-re'sistam [lackaging t(lr h,lzardous 

household wbst.ulce:'. It, goal is to proteer 

children under tlve years old from being 

injured or killed whnl they open containers of 

hazardous products and then eat or drink the 

n)ll ten ts. Among the dozens of produers for 

whicll CPSC curn:mly requires child-resisranr 

packing an: tiirniture polish. lighter fluid. paint 

solvenr, liquid glue remover, mouthwash, 

clspirin and prescription drugs. 

/Ie nanoproduct would have to he det'med 

hazardol!' to ,·hildren before it would be sub

ject to pacbging rules under the Poison 

Prt'venrion Pacbging Act. 



CONGRESS' ROLE IN CONSUMER 
PRODUCT SAFETY 

If Congre,s drrermine\ rhat C:PSC is Ilor 

addressing a produer hal,~lrd or is dning so 

ton slowly, legislators cln take' rhe m~ltrer 

into their own h~l!lds, For example, in J (!~8, 

Congress voted to han ],1\vn ebrts, ~l toy that 

had seriously injured children wh,'1l it punc

rured their skulls, Unril th,lt timr, CPSC had 

required manufacturers to W~lrll of lawn 

darts' dangers through a label. as sllccified by 

the Federal Hazardous Subst,lnccs /\,'[, \x/hen 

legislators learned that ,hildrc'n ,'()Iltinucd tn 

be seriously injured l1l' the to\', [hcT illtrr

vened and ordered CPSC (() ball ir. 

1\'10re recently, Congress Ius ancmpred to 

strengrhen CPSC: legislativelv wirll the 

Consumer Producr Safety !mpr(.l\cmellt Aer. 

l"awmakers were mntiv'ltcd to act after fens of 

millions of childrcn's products were re'called 

during the summer of 2()()7 'lild m"dia atten

tion revealrd an agcncy t!lilt W.IS undrrfund

C'd, understaffed and ovcrwllc'lmed b>· ir, 

mandate. The Icgislarion addrt·ssc, ILullltech

nology directlv. by ~l]locltint~ S 1 million to 

study the safety of nal1opl'(lducu" (!ther pro

visions of the bill, which was ,lPfHOI'ed by a 

conference committee of IIOl:sc 'lild S,n~lte 

leaders on July 28, 2()()8 (and signed b." 

l'residcllt Gcorgc W flu,ll Oli r\Ugtls, lLJ, 

2(08) will indirectl\' bolster t!lc' '1~;t'l)l\'\ abil

ity to address nal1nproducr s.tt~·ty: 

Budget: Authorizes a hudget of~, II Ii millinn 

f(lr FY 2010, graduallv innea,illg to $13(1 

million hy 201 /1." Congrc'ss mu.sr <tppnwe 

thcse numbns via their Jppropri:ltions process 

e:lch \'Car. 

Testing: Requires rhird-party safery certifica

rion of children's products." 

Recalls: RnJuires m<tnuEleturers to label chil

dren's products with tr'lCking information so 

tklt thC'y cau he iden tified if recalled, 

Retailers wi]1 he prohibited from selling 

rC'ca]led produces. 

Subcontractors: Requires companies to identi

fy al] subcolltraclOrs in their supply chains. 

Quorum: Restorcs CPSC to five commission

ers to pre'vellt hlture absenccs of quorum. 

Publk Information: Establishes a public data

base that im-ludes reports of injuries, illness and 

death, complete with brand and producr 

names, 

Fines: InGcases the Uppl't limit of the penalty 

fell' (Ii Iing to d isc!ose a product hazard from 

S 1.8 millioll to S I '5 million. 

Attorneys General: Allows states greater lee

way ill ellf(lrcing lednal product safety laws. 

Rule Making: SimplifIes rulC' making from its 

CUHell t th rce-stql procC'ss [() a two-step process. 

StaHing: hlCTe:lses CPSC staff (() at least 500, 

wi th n(\ less than S[) inspectors sta tinned at 

ports of eutry. 
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RECOMMENDATIONS 

WHAT CPSC SHOULD DO 

Build the agency's nanotechnology knowl

edge base and expertise. There has been a 

brain drain of scientists hom CPSC, First and 

foremost, the agency must hire sciLntists with 

the expertise to ev;t!uatc nanotechnology 

research and prod ucts. 

IdentifY companies and industries that 

are currently manufacturing nanoproducts 

and request that they submit rc.~earch stud

ies, risk assessment data and any infomlation 

they hold that will enable CPSC scientists to 

assess the safety of nanoproducts. The 

Consumer Product Safety Act giws CPSC 

genera! investigative authority, as well as the 

authority to issue subpoenas in order to com·· 

pel uncooperative companies to submit rele

vant safety information, 

Coordinate with other health and safety 

agencies, and combine efforts to evaluate 

the risks associated with nanoproducts. 

Most of the tools that give rhe agency the 

authority to regubtc nanoproducts require 

document;ltion that rhe nanoproducrs prc's

em a chronic risk, Civen its budger con

straints, CPSC will never h<lve the resources 

or expenise to fully eva!u,He the chronic h;17" 

ards associated with nanoproducts, This 

expertise exists ar orher agencies, mO.,t 

notably EPA and FDA. 

Convene a CHAP to evaluate the health 

and safety risks associated with nanoprod

ucts currently on the market that are 

intended for use by children. CPSC: !la' ;1 

long history of putting the safety of childrcil 

first, by allocating a disproportionate amount 

of its scam resources to regubting childrcn's 

products (Le., rule making and recalls), Thi, 

should be the case with nanoproducts, espe

cially those already on the market, such as 

pacifiers and teething rings, that expose 

infants to untested nanomaterials directly and 

till' homs each day. 

Appeal to industry to begin work on vol

untary safety standards for the most preva

lent nanoproducts currently on the market 

and those that are intended for use by chil

dren. In 20(H, the American National 

SuncLmJs Institute (ANSI), a standards-devcl

opm,:nt organization, created an ANSI

NJnotecllllology Standards Panel. The goal of 

rhis panel is to "provide ,1 framework within 

which srakelwlders can work cooperatively to 

pl'Otrlotc, accelerate and coordinate the timely 

development of volnntary consensus stan

cLuds ... "" CPSC: should set priorities with 

re,pcct to which specifiC nanoprodLlcts the 

p;lnel should address. 

WHAT CONGRESS SHOULD DO 

Amend the Consumer Product Safety Act to 

give CPSC the authority to require manu

factures to identifY the presence of nanoma

terials in their products. CPSC has the 

autho('icy, under the Federal Hazardous 

SuhstJnces Act, to require warning lahels on 

pn Jd ULTS that cont;li n hazardous substances. 

llowevcr, a producr must be deemed toxic 

het<Jre such ;1 lahel can he required. Civen rhe 

dcarth of data on the risks ~lssociated with 

nanom.1terials, it is not likely that toxiciry dara 

will he forthcoming any time soon. In the 

meantime, consumers shonld l1.Ive the right to 

know if the products they buy, particularly 

those used by their infants and children, con

uin lIIHested nauomateriak 



Adopt Section II of the Consumer 

Product Safety Act bill recommended to 

Congress by the NCPS in its 1970 Final 

Report, which would give CPSC the ;luthori·· 

ty to promulgate safety standards for any 

"new" COnSUlTler products based on new and 

emerging tech nologies, like nanotechnolo

6'Y-~specifJcaIJy products where "there exists '1 

lack of inflHlnation adequate to determine the 

safl.'ty of such product in use by consumers"" 

(see ;\ppendix .3). Empowering CPSC with 

this authority would give the agency the tools 

it needs to oversee the safety of products that 

use nanomaterials, as well as new technologies 

that scientists and engineers may develop in 

the future. 
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APPENDIX 1: CONSUMER PRODUCTS
 
WITH VOLUNTARY STANDARDS 
(Source: http://www.cpsc.gov/volstd/standards.html) 

Carbon Monoxide 

•	 CO Alarms 

•	 Gas Appliances 

(CO Sensors) 

• Generators, Portable 

Chemical 

•	 Air Cleaners 

• Child-Resistant Packaging 

• Gasoline Containers, 

Child-Resistant. 

•	 Lead in Children's Vinyl 

Products 

Children's Products 
(Other) 

•	 Bassinets/Cradles 

• Bed Rails 

•	 Beds 

• Bunk 

• Toddler 

• Blind Cords 

• Booster Seats 

• Changing Tables 

• Cribs 

• Commercial 

• Full Size 

• Non-Full Size
 

and Play Yards
 

• Chairs 

• High 

• Youth 

• Infant Bedding and 

Accessories 

• Infant Bouncers 

• Infant Carriers 

• Frame 

• Handheld 

• Soft 

•	 Infant Gates 

• Infant Swings 

•	 Infant Walkers 

• Playground Equipment 

• Age < 2 

• Home 

• Public 

• Playground Surfacing 

Stationary Activity Centers 

• Strollers 

•	 Toys 

Child Drowning 

• Bath Seats 

•	 Infant Tubs 

•	 Pools/Hot Tubs/Spas 

• Portable Pools 

• Pool Alarms 

• Pools and Spas 

• Suction Release Devices 

Electrical/Fire 
• Arc-Fault Circuit 

Interrupters 

• Batteries 

• Electric Lighting 

• Extension Cords 

• Electric Heaters 

•	 National Electrical Code 

• Smoke Alarms 

Electrocution 

•	 Fans, Portable 

• Ground-Fault Circuit 

Interrupters 

Fire 
•	 Cabinet Heaters/ 

Cylinders 

• Candles 

• Emergency Escape 

Masks 

• Lighters 

• Sprinklers 

• Turkey Fryers 

Household/Recreation 
(Mechanical) 
• All-Terrain Vehicles 

• Amusement Rides, 

Portable 

• Bicycles 

•	 Fuel Tanks 

• Furniture 

•	 Garage Doors/Gate 

• Operators 

• Helmets, Recreational 

• Hot Tubs and Spas 

• Inflatables [Constant-Air) 

• Ladders 

•	 Mowers 

•	 Pressure Cookers 

• Ranges 

• Soccer Goals 

• Scooters, Motorized 

• Table Saws 

• Tree Stands, Hunting 

•	 Window Guards 



APPENDIX 2: A HISTORY OF THE VOLUNTARY 
SAFETY STANDARD FOR BABY BATH SEATS56 

Bath seats are a product designed for bathing an 

infant in a regular bathtub; the baby sits on a 

plastic seat that is aHlxed to the bottom of a tub 

with plastic suction cups. The inEint's legs strad

dle a plastic post attached to a chest-level plastic 

ring that surrounds him; the baby can hold on 

to the ring for support. The product retails f<Jr 

under $20 and is frequently found in second

hand stores tor less than $10, making it afford

able for most families. 

Bath seats tlrst appeared in stores in 1981. In 

1993, CPSC asked manufacturers to begin 

work on a voluntary standard after 14 habies 

had drowned while using the product and 

dozens more had nearly drowned. A year later, 

when industry had not yet come up with a vol

untary standard, CPSC statf recommended that 

the agen(:y move fOlward on a mandatory satt'

ty standard. The agency's three commissioners 

disagreed with CPSC stafT; opting to give the 

industry another chance to voluntarily improve 

the safety of the seats. 

Five years later, in 1999, manuf:lcturers 

completed their voluntary safety standard, but 

the committee of manuE1cturers who had writ

ten it ignored the request of CPSC statT engi

neers to address the two hazards that were 

most likely to cause a child to drown: (J) the 

suction cups that affixed the seat to the bath

tub were not strong enough and often allowed 

the seat to tip over; and (2) the leg openings 

were too big, allowing the baby to slide 

through a single opening and drown. The vol

untary standard did not address either of these 

design features, It cal.1ed for no significant 

changes to bath seats already on the market. 

In 2000, after 66 children had died while 

using bath seats, nine consumer groups filed a 

tormal petition with CPSC asking the agency to 

initiate rule making on a mandatory safety stan

dard for the product. They considered the vol

untary standard too lax. i
" This time, the com

missioners voted yes. When manufacturers told 

the agency they would strengthen the voluntary 

standard, regulators agreed to halt their work on 

a mandatory standard. 

Six years later, in 2006, industry's more strin

gent voluntarv bath seat standard went into 

eftt'ct. Between 2001 and 2006, another 58 

children had drowned while using the seats. 

Today, parents and caregivers continue to use 

bath seats made before the voluntary standard 

went into effect; since 2006, two dozen addi

tional children have died while Llsing the seats.'" 
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APPENDIX 3: 1970 PROPOSED CONSUMER 
PRODUCT SAFETY ACT 

FROM THE FINAL REPORT OF THE NATIONAL
 

COMMISSION ON PRODUCT SAFETY, 1970
 

PROPOSED CONSUMER PRODUCT SAFETY ACT
 

NEW PRODUCTS
 

Section 11 (d). ~The Commission slull have authority to promulgdte standards and proce

dures fi)r the purpose of insuring that new consumer products are ddequdtcly designed and 

tested to minimize unreasonable risk of death or personal injury to the puhlic. 

(b). - For purposes of this section a "new consumer product" is a consumer product which 

incorporates a design, material, or form of energy exchange which (1) has not previously been 

used substantially in consumer products and (2) as to which there exists a lack of information 

adequate to determine the safery of such product in use by consumers. 



ENDNOTES 

I. According the Projecr on Emerging 

Nanotechnologie.l' Comumer Products Ill\enrory. 

Consumer Products Inventory, Project on 

Emerging Nanotechnologies. Iltrp:llwww.nano 

tech project.org/in ven rorie.,1co nsumer/. 

2.	 More inhnmation about the NNI can be tClllnd 

on its wehsiK About the NNI, National 

Nanotechnology Initiative, hrrp:llwww.nano.gov/ 

hrm] labrJUt/home..ahou r. hrm I. 
3. M.P.	 McQueen. "Senare Forges Consumer-Satety 

Bill," Wil/! StrcetjouTlla!, Fehruarv IG, 2008. A3. 

.~.	 Tt'resa M. Schwam, "The Consumer Product 

Satety Act: A Flawed Producr of rhe Consumer 

Decade," The Ceorge Wi/.fhington Law Rt'I'it'll, 51.1 

(1982): 43-44. 

5. Consumer Products lnvtlltory. 

6. According ro Lux Research, in 2006, "worldwide 

invcsrment ill nanotechnology research and devel

opmenr reached S11.8 hillion, up 13'!-\, from 

2005." Lux Research, The NmlOteeiJ R'l'ort: 

IrJ11estmmt OWl"zoiew "lid Nfarker Re.'·/'{mhfor 

Ntmotecl1l1o!ogy. 5th Editioll (2007 ): iii. 

7. Consumer Product, lm·emory. 

8. Ibid. 

9. l.ux, iii. 

10. Thomas H. Moore. Sraremenr Submirred ro 

Senate Commirree on Commerce, Science, and 

Tramporration's SuhcolTlll1itcee on Consumer 

!\flairs. lnsurance, and Auromotivc Satety, 

\Vashillgron. DC, March 21, 2007. See 

hup:1Iwww.cpsc.gov/pr/moore2007.pdf 

I 1. "Product Safety Regulator Hohbled hy Decades 

of Negligence:' O,,",mWatch, Imp:!/www.omb

watch.org/articlc!anicl<~view/41541I 1527. 

12. Ibid. 
13. INd. 
\ll. Moote. 

15. Hari Bapuji and Paul \YJ. Beamish, "Toy 

Recalls-is China Reallv the Problem;" Cli1ad'l

A"ill Commentllry 45 (2007): 1-8. 

\6.	 Public Citizen, "Hazardous \Vait,: CPSC l.ets 

Crucial Time Pas" Betore Warning Public Abour 

DangLTous Producrs," Public Citizen's Congress 

Watch, Imp:!Iwww.ciri7.t'1l.org/documents/ 

HnardousWaits.pdf 

17. David l.azarus. "Product Sat<.~ty Undet Fire," 

San l-r.lJlt'i.\CO Chronic[,', April I, 2007, B J. 

18. The position of CPSC is intetesting givcn rhe 

recenr acrion by FDA, whose commissioner 

tInally weJ1[ to Congress in May 2008 and 

requested a hudget increase of $275 million. See 

"Tools for the FDA: The Food and Drug 

Adminisrration Finally Asks Congress for More 

Money,"Wizshington Post. ,\>fay J9, 2008, Al(l. 

19. Robin Ingle,	 "Which Toys Are Okay? Don't Ask 

the Satery Police," 'Wt/.fhillgtOIi POJt, December 

23, 2007, B3. 

20. rillt1! Report. Narional Commission on Product 

Satety, 1970. 

21. Consumer Product Satety Act. Puh. L 92-573, 

86 Stat. 1207. 27 Octoher 1972. 

22.	 Under Presidem Ronald Reagan. funding was 

eliminated telT two of rhe t,ve commissioners. 

No more rhan rhree commissioners have served 

together since this time. 

23. Schwam, 44. 

24. Ihid. 

25. Ibid. 

2G. "Juvenile Products Indusrry Experiences 

Extraordinary Sales for 2006:' Juvenile 

Producrs }v!anutacrurers Association, 

http://www.jpma.org/pdfs/061 ndustry 

Salesrls.pdt: 

27 . Based on net sales as reponed in Wal-Mart's 

1997 and 2007 annual rq10rrs. Repo[[!; are 

available at http://walmanstores.com/ 

Investors/76G6.a.spx. 

28. lhicl. CPSC: data available at Jmp:llwv,'\V.omh 

watch.org/anicle/anicleview/4154/1/527. 

2<).	 When one of these suhconrractors used hanned 

lead paint on millions of roys. ir was overlooked 

by the Chinese t;lCtories rhat had sLlbcontracted 

our the painting work, by Mattei's inspector, 

and by CPSc. The paim was discovered in 

2007 hv a French importer. 



The Consumer Product Safety Commission and Nanotechnology 

:'o. Robert Adler, "From 'J'dodel Agencv' to Basket 

Case---Can the Consumer Product Saf~ty 

Commission Be Redeemed'" AdminiJtnltil'e Law 

Rellicu' (1989): 67. 

31. "Consumer Product Saf~ty Commission: Berrer 

Data Needed to Help Idemif}' and Analyze 

Potential Hazards." General Accounting OfHce, 

19')7. 

32. Vicky Leonard, CPSC lechnical Information 

Specialist, National Injury Inf()rmation 

Clearninghouse, personal e-mail correspondence, 

May 22, 2007. 

33. USc. Secr. 2056(b) (1982), 

34. News. 

35. Renae Merle, "Panel Urges More Scrutiny Over 

Imports, R,'porc Cririciled fc)r l.ack of Concrete 

Proposal," Wil.<billgtoll PO;'{, September II, 

2007.01. 

36. 'livo weeks after	 I.5 million Thomas & Friends 

wooden railwa)' to)'s were recalled hecause of 

lead paint, Illinois investigators f()und the)' weI'" 

still being sold in some Target, Kohl's. Wal-Man 

and Kmarr stores, as well as in the Chicago 

Children's Museum gift shop. Sec Maurice 

Possley, "Recalled Thomas tovs in stores: State 

finds more unsafi., pieces," Chicago Ji-iblllle, June 

28,2007, Magnetix magnetic building block 

toys were recalled on March 31. 2006, and again 

on April 1I), 2007, after children continued to 

be injured, in some cases bully. after swallowing 

them. On May 7,2007, the Chicago 7ribune 

reported that it had bought the recalled toys 

from Toys "R" lk Walgreens, Wal-Mart and 

Am,lzon.COlll. See Parrici'J Callahan, "Inside the 

Botched Recti I of a Dangerous TiJ)'." Chimgo 
Tribune, Mav 7,2007, AI. 

37. Callahan. 

38. Joseph Pereira and Steve Stecklow. "Wal-Mart 

Raises Bar on Toy Safery:' Wid/ SmwJrnmw/, 

May 14, 2008. Bl. 

39. Consumer Product Sa},,[v AcT. Pub. L 1)2--573, 

86 StaL 1207.27 October 1972. 

40. Consumn Reports, "Product Recalls: Less Than 

Meets the Eye," Novcmber 1994: 7.E7;)S. 

41. The data used in the Public Citizen repon 

represents companies that were c\lIght and 

subsequently fined by CPSC: for violating 

Section IS of the Consumer Product Safety Act, 

which requires them to report product hJz,lrds to 

the agency immediJtelv. See Public Citizen's 

C"ngress \'Vatch. "Hazardous Waits: CPSC 

Lets Cruci,,1 Time Pass Before Warning Public 

About Dangerous Products," Puhlic Citizen. 

ht!l):1Iwww.citiz.en.org/documents/Hazardow, . 

Waits.pdf 

42. Jiln Tankersley and Patricia Callahan, "Bill 

Targets Toy Safety," http://www.chicago 

tribune.com, July 29, 2008. 

A.3.	 Rohert Adler. ''From 'Model Agency' to Basket 

Case--Can the Product Saf"tv Commission be 

Redeemed)," Admill/\/mri1!/' LflW Re1!iew 61 

(1989): ')8. 

44. Fir"'/ Report, National Commissi"n on Pmduct 

Safetv, 1970. 

4S. One notable exception is the mJndJtory standard 

that pmhihits le"d p'lillt on pmducts intended 

f'Jr children. 

4(). A mand'ltory standard addressing mJrrress flam

mability was finalized during the George W 

Bush administration: how,~ver, a preamble shield

ing manuf'lCturers from fi.nure product liability 

lawsuits slipped into the standard Jt the 12th 

hour. Thomas Moore, the sole Democrat on the 

commission, bas noted that the exception under

mines CPSC's ability to improve mattress safety 

in the long run. 

47.	 Consumer Product Safetv ACL Pub. I. 92-573, 

86 SLH. 1207.27 October 1972. See Section 

28 on Chronic Haz"rd Advisor)' Panels. 

48.	 ,. Report to the U.S. Comulller Product Safety 

Commi.,sion by the Chronic HJzard Advisory 

P,Jnel on Diisononyl Phthalate (DINP)," U.S. 

ConsnmCl' Prndllct Safety Commission, 

h rrp:l /www.cpsc.gn\·/librarylfoia!t()iaOl 10.51 

dinp.p& 

4'). Federal ]-Llzardow, Substances AcT. 1S USc:. 

1261 and 16 c:.F.R. Parr ISOO. 12 .lui)' 1')(iO. 

50. The only Jerion lInder Federal Hazardous 

Subst'mces Act that tequires CPSC to 

convene a CHAP is rule making to ban a 

specific subst:lnce. 



51. Poison Prevcntion Packaging Act. Pub L 91

(,() 1, 84 Stat. 1()70. 30 December 1970. 

52.	 "Consumer Products Safety Reform Clears 

Congress," OMB Warch, http://www. 

ombwatch.org/articlelarricleview/4316. 

53. Producrs will be sarety tested only	 rc)r hazards 

addressed by mandatory safery srandards, such 

as rhose rhar prohibir lead paint, small parts 

and sharp edges. This provision wilJ affecr 

nanoproducrs only if CPSC rirsr promulgates 

mandarory sraIllbrds thar address rheir satery. 

54. Jeffrey Bromme, "Nanorechnolngy and the 

ConsulTler Prodllct Safety Commission." 

Pmdult SrFt)' cr Litlbility Reporter 33.1 I 

120(5). 

55.	 hiM! Report, Narional Commission on Producr 

Sar~rv. 1')70. 12. 

56. For a more complete history of barh sear rule 

making, excerpted here, sec E. Marla Felcher, 

It:, No /leeidt'llt: Houl Corportltions Sell 

DtlllgerouJ fjtlhy Products (Common Courage 

Press. 20()]), 38-42. 

57. "Bahy Barh Sears-Dearhs Only, January 1, 

1983 to Felmlary 25, 2000," CPSC Hies. 

58.	 U.S. Consumer Producr Safery Commission, 

Narional Injury Information Clearinghouse 

Report, Baby Barhtub Seats or Rings, Calendar 

Year 2001 to January 18, 2008. 







Hammond, Rocky 

From: Todd Kuiken [Todd.Kuiken@wilsoncenter.org] 
Sent: Tuesday, August 18, 20094:50 PM 
To: CPSC-OS 
SUbject: PEN Testimony 
Attachments: PEN_submission_cpsc_Aug18.pdf 

I have attached testimony that David Rejeski will be giving for the August 25th meeting. Please let me know if there are 
any problems. 

Todd Kuiken 

Todd Kuiken, Ph.D.
 
Research Associate
 
Project on Emerging Nanotechnologies
 
Woodrow Wilson International center for Scholars
 
One Woodrow Wilson Plaza
 
1300 Pennsylvania Ave., N.W.
 
Washington, D.C. 20004-3027
 
todd.kUiken@wilsoncenter.org
 
www.nanotechproject.org
 
www.wilsoncenter.org
 
+1 (202) 691-4398 (direct phone + messages)
 
+1 (202) 691-4000 (main)
 
+ 1 (202) 691-4001 (fax) 

1 



ThermoFisher The world leader 
SCIENTIFIC in serving science 

August 18, 2009 

Consumer Product Safety Commission 
Office of the Secretary 
4330 East West Highway via email to: cpsc-os@cpsc.gov 
Bethesda, MD 20814 

Re: Agenda, Priority and Strategic Plan FY 20 II 

Mark Lessard requests to make an oral presentation at the commission's public meeting on 
August 25, 2009. He will be speaking on behalf of Thermo Fisher Scientific, Niton Analyzers. 
He is Business Development Manager for Consumer Goods. 

The text of Mark's presentation, as requested, is included here. 

The CPSC has concluded its statutorily-required study of using X-Ray Fluorescence (XRF) 
for determining compliance with the Consumer Product Safety Improvement Act (CPSIA). In 
the report, CPSC opens the door for manufacturers, importers & retailers to use XRF to test 
plastics. And, the CPSC is working with NIST to develop standard reference materials 
(SRMs) that will allow further examination ofXRF's capability to test paint and thin films 
for lead, as well. We ask that CPSC issue guidance on the practical uses of XRF for testing 
metals, textiles and other materials that are commonly used in consumer goods. 

Accelerating the SRM development timeline with NIST would hand manufacturers, retailers 
and importers a critical, cost-effective tool to comply with the intent and letter of the CPSIA. 
We ask CPSC to develop the SRMs quickly, in conjunction with NIST. 

We ask the CPSC to develop a standard test method for use of handheld XRF for testing for 
lead in paint and other surface coatings in parallel with the Commission's working with 
NIST on SRMs. Promulgation of such a test method could be accomplished well before the 
start ofFY 2011, so we ask CPSC to make it a part ofyour current strategic plan. 

Thermo Fisher Scientific Niton Analyzers is working with ASTM on the XRF standard test 
method. As the manufacturer ofCPSC's XRF units and the market leader inXRF 
technology, we offer to work with CPSC along the same lines. 

Sincerely, 

~~9z-
Tim Fenton 
Manager, Federal Government Relations 
Thermo Fisher Scientific 
(202) 741-9345
 
Tim.Fenton@ThermoFisher.com
 

Therrn 0 Scientific 900 Middlesex Turnpike Billerica, MA 1+978-Q7Q-7460 Tel www.tI1ellTlo.com/niton 

NITON Analyzers BUilling#8 01821 USA 1+978-Q7Q-7430 fax 



(202) 741-9345 
Tim.Fenton@ThermoFisher.com 

Thermo Scientific 900 Middlesex Turnpike Billerica. MA 1+978~7O-7 460 Tel www.lhermo.com/niton 
NITON Analyzers Building #8 01821 USA 1+97~7O-7 430 fax 
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Hammond. Rocky 

From: Fenton, Tim [tim.fenton@thermofisher.com] 
Sent: Tuesday, August 18, 2009 3:28 PM 
To: CPSC-OS 
Subject: Agenda, Priority and Strategic Plan FY 2011 
Attachments: CPSC Thermo Niton Presentation 25 Aug 09.pdf 

n~l~ ~:Il if~~I:k,tno Fisher 
: N T 1Ft C ir. fof.!"""'~ ~ilmr.P. 

August 18, 2009 

Consumer Product Safety Commission 
Office of the Secretary 
4330 East West Highway via email to: cpsc-os@cpsc.gov 
Bethesda, MD 20814 

Re: Agenda, Priority and Strategic Plan FY 20 II 

Mark Lessard requests to make an oral presentation at the commission's public meeting on August 25,2009. He will be 
speaking on behalf of Thermo Fisher Scientific, Niton Analyzers. He is Business Development Manager for Consumer 
Goods. 

The text of Mark's presentation, as requested, is included here. 

The CPSC has concluded its statutorily-required study of using X-Ray Fluorescence (XRF) for determining 
compliance with the Consumer Product Safety Improvement Act (CPSIA). In the report, CPSC opens the door for 
manufacturers, importers & retailers to use XRF to test plastics. And, the CPSC is working with NIST to develop 
standard reference materials (SRMs) that will allow further examination ofXRF's capability to test paint and thin 
films for lead, as well. We ask that CPSC issue guidance on the practical uses ofXRF for testing metals, textiles and 
other materials that are commonly used in consumer goods. 

Accelerating the SRM development timeline with NIST would hand manufacturers, retailers and importers a critical, 
cost-effective tool to comply with the intent and letter of the CPSIA. We ask CPSC to develop the SRMs quickly, in 
conjunction with NIST. 

We ask the CPSC to develop a standard test method for use ofhandheld XRF for testing for lead in paint and other 
surface coatings in parallel with the Commission's working.with NIST on SRMs. Promulgation of such a test 
method could be accomplished well before the start ofFY 2011, so we ask CPSC to make it a part of your current 
strategic plan. 

Thermo Fisher Scientific Niton Analyzers is working with ASTM on the XRF standard test method. As the 
manufacturer of CPSC's XRF units and the market leader in XRF technology, we offer to work with CPSC along the 
same lines. 

Sincerely, 

'SZffit~
 
Tim Fenton 
Manager, Federal Government Relations 
Thermo Fisher Scientific 
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Statement of the National Association of State Fire Marshals
 
Hearing to Discuss Agenda, Priorities for FY 2011 and Current Strategic Plan
 

U.S. Consumer Product Safety Commission
 
August 25, 2009
 

Good morning, Chainnan Tenenbaum, and Commissioners Moore, Nord, Adler and 
Northup. Thank you for the opportunity to address the CPSC's agenda and priorities for 
fiscal year 2011 and the Commission's current strategic plan. 

My name is J. William Degnan. I serve on the Executive Committee of the National 
Association of State Fire Marshals as Secretary-Treasurer and Board Liaison to our 
Science Advisory Committee. I have been State Fire Marshal ofNew Hampshire for 5 
years, and I have been in the fire service for 34 years. 

The members ofNASFM are the senior fire officials in the states and the District of 
Columbia, and their chief deputies. NASFM's mission is to protect human life, property 
and the environment from fire and related hazards, as well as to provide resources to 
assist our members in doing their jobs more effectively and efficiently. The safety of 
consumer products from fire has been a particular priority ofNASFM's over its 20-year 
history as an association. 

As you know, a NASFM petition resulted in a pending CPSC rulemaking on upholstered 
furniture flammability standards, and we are awaiting action on our petition regarding 
candle fire safety standards. We have spoken in favor ofother rulemaking proceedings, 
such as those on cigarette lighter mechanical safety standards and open flame ignition of 
bedclothes. We have keenly followed and weighed in on many other CPSC fire and 
combustion-related activities over the years in areas such as wearing apparel, smoke 
alanns, sprinklers, cigarette fire safety, mattress flammability and electrical hazards. 

While it has been several years since we have testified at the CPSC's agenda and 
priorities hearing, the changes that have occurred over the past year at the Commission, 
particularly due to the passage ofthe Consumer Product Safety Improvement Act of2008 
(CPSIA), warrant some comment in regard to Commission priorities. 

We understand that the U.S. Congress imposed the requirements ofthe CPSIA, which 
requires the Commission to develop and implement more than 40 new regulations. We 
understand that these regulations cover a broad range of activities and products, with a 
special emphasis on children's products. And we understand that the Commission has 
been consumed with meeting the requirements ofthe Act, diverting resources to address 
the additional mandates, and working very hard to meet deadlines. We also understand 
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that the Chinese drywall problem emerged over the past year, and that you have had to 
divert additional staff and resources to deal with that. We are truly impressed with the 
CPSC's management ofthese complex and multifaceted projects. 

The requirements of the CPSIA have had and will continue to have a ml\ior impact on the 
CPSC's operations. It is commendable that improvements are being made to allow the 
Commission to deal with the modern world of imported products, and we are very 
encouraged that funding is now being provided to allow the CPSC to staff up to 
necessary levels to help ensure safety in American homes. However, the emphasis on 
implementing the CPSIA must not overwhelm and minimize the important work 
necessary to address fire and carbon monoxide hazards - which are your two strategic 
goals. 

Unfortunately, we are beginning to see this diminishment and deferment in the CPSC's 
2010 performance budget request, and we need to do everything in our power to prevent 
this from continuing in fiscal year 2011 and beyond. 

Ever since the CPSC implemented the strategic planning process, it has had these two 
results-oriented hazard reduction strategic goals: 1) Reduce the death rate from fires, and 
2) Reduce the death rate from consumer product-related carbon monoxide poisonings. 
We understand that in this coming year the Commission plans to revise the Strategic Plan 
to reflect changes brought about by the CPSIA. But as it is, fire and carbon monoxide 
hazards clearly are not getting the attention they deserve. As a result, the message being 
sent to the staff, to industry, to the fire community - and, most importantly, to consumers 
- is that the Commission's strategic plan is only a paper tiger. 

According to the National Fire Protection Association, in 2007 structure fires killed 3,000 
civilians and injured more than 15,000. Property damage amounted to $10.6 billion. 
These are not trivial numbers, and unfortunately they have not been decreasing as 
steadily as we all would like. Late last year we saw an alarming spike in the number of 
multiple-fatality fires around the country from all types ofcauses. This suggests that we 
all need to redouble our efforts at prevention and fire safety education. We cannot let our 
guard down and say that our job is done. 

Historically, fire-related hazards have averaged about 1/3 ofthe Commission's resources. 
In the latest budget request, however, fire-related hazards are less than 1/4 ofyour 
budget; 16 fewer staffare being requested for 2010 compared with 2007. 

Carbon monoxide is the leading cause ofaccidental poisoning deaths in U.S., with more 
than 20,000 people hospitalized and nearly 500 killed each year, according to the Centers 
for Disease Control and Prevention. CDC reports that cases of carbon monoxide 
poisoning have been on the rise in recent years, climbing 36 percent between 2001 and 
2006. As public safety officials, we are seeing an increase in these casualties 
corresponding with utility shutoffs related to economic hardships. 
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The CPSC's budget for carbon monoxide hazards appears to be holding fairly steady over 
the past couple ofyears, but that is because carbon monoxide projects took a big hit in 
2008, when both staffand budget were cut by more than half from 2007 amounts. 

Voluntary standards activities in which the CPSC has previously participated have also 
suffered greatly. In FY 2008, the staff participated in 75 projects. But the mid-year FY 
2009 report on these activities shows only 31 projects. Among the fire- and combustion
related voluntary standards projects in which staff no longer appear to be participating are 
arc-fault circuit interrupters, carbon monoxide alarms, extension cords, fuel tanks, 
gasoline containers, ground-fault circuit interrupters, electric heaters, lighters, the 
National Electric Code, ranges, turkey fryers, and vented gas appliances. Commission 
staff's participation in these voluntary, industry-driven activities has provided crucial 
public interest input and expertise over the years that we are concerned may never be 
regained once it is lost. 

We are glad to see provisions in your budget to implement the Children's Gasoline Bum 
Prevention Act, nanotechnology research related to flame retardants, and increased 
diligence in the safety of Chinese-made products and imports. As part ofyour ongoing 
efforts and in service to your current strategic plan, we would ask that the CPSC also 
address the following activities in its budget and in the deployment of experienced staff: 

•	 Complete tbe upbolstered furniture flammability rulemaking. Fires originating in 
upholstered furniture consistently have been responsible for more deaths than any 
other product under the jurisdiction of the CPSC. Since the CPSC inherited a "finding 
ofneed" calling for an upholstered furniture flammability standard from the 
Department of Commerce in 1973, more than 30,000 people have died in upholstered 
furniture fires in the U.S. The CPSC has had an active rulemaking on this issue since 
1994, based on a petition submitted by NASFM. The CPSC issued a proposed rule in 
2008, but NASFM is on record with our concern that the proposed rule is grossly 
inadequate. The CPSC's upholstered furniture regulation needs to address both 
smoldering and open flame ignition sources. It also needs to deal with both resistance 
to ignition of the covering material and resistance to flame spread via the filling 
materials. You have the opportunity to get this rulemaking back on track, revise the 
proposed rule to deal comprehensively with the problem, and stop adding to the death 
toll from fires involving this product. 

•	 Complete tbe rulemaking to require mandatory mecbanical safety standards for 
Iigbters. This rulemaking, pending since 2004, would make the current ASTM F400 
voluntary Standard Consumer Safety Specification for Lighters a mandatory federal 
regulation. Voluntary safety standards are too often considered "optional," 
particularly by overseas manufacturers. This standard, which would apply to all 
lighters, would keep violative lighters out of commerce in the U.S., and would make 
our requirements consistent with those of our neighbors in Canada and Mexico. This 
action would complement the CPSC's excellent child-resistance requirement for all 
lighters. 
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•	 Grant the petition to make ASTM voluntary fire safety standards for candle 
products into mandatory federal regulations. Since NASFM's petition CP 04
1IHP 04-1 was submitted to the CPSC in 2004, ASTM has further improved its 
voluntary standards for candles and candle accessories. But according to the National 
Fire Protection Association, an estimated 15,600 home structure fires started by 
candles were reported to local fire departments in 2005. These fires resulted in an 
estimated 150 civilian deaths, 1,270 civilian injuries and an estimated direct property 
loss of$539 million. Although home candle fires fell 8% from 2004 to 2005, more 
than twice as many were reported in 2005 as in 1990. Most ofthe problems with 
candles are found in imported products, on which voluntary standards frequently have 
little impact. Making the ASTM candle standards mandatory would give CPSC the 
authority to enforce the standards for both domestic and imported products through a 
variety of enforcement measures. 

•	 Strengthen the General Wearing Apparel Standard 16 CFR 1610. Between 1997 
and 2006, more than 4,300 serious bum injuries per year in the U.S. were associated 
with clothing; children between the ages of 5 and 14 had the highest average annual 
bum injury rate. There were 120 deaths per year in the U.S. associated with clothing 
bums between 1999 and 2004; the death rate for those over age 65 was six times the 
national average. The General Wearing Apparel Standard has regulated the 
flammability ofclothing worn in the U.S. since 1953. Virtually unchanged in over 50 
years, the standard offers little, if any, real protection to consumers. Newspaper and 
tissue paper easily pass the standard. Yet experience with the Children's Sleepwear 
Flammability Standards in effect since the 1970s suggests that safer garments can be 
manufactured that would prevent many clothing bum injuries and deaths. 

•	 Develop performance standards to ensure reliability of residential fire 
sprinklers. Water-based fire sprinklers save millions ofdollars in property loss and 
many lives, and a significant victory was achieved when a requirement for fire 
sprinklers in all new one- and two-family homes and townhouses was adopted into 
the 2009 International Residential Code last fall. But we still face many hurdles, 
including the uncertain reliability of sprinklers in residential applications. Once 
installed in new privately-owned residential construction, fire sprinklers are not likely 
to be inspected or tested consistent with the procedures that history has shown are 
needed to ensure reliability. A number of factors complicate the residential 
application compared to those in commercial and public buildings, including much 
more diverse use and exposure patterns, reasonably anticipated misuse and abuse, and 
the lack of access by authorities to impose inspection or testing schedules. The 
CPSC, with its wealth of experience in sprinkler testing, can contribute to the 
development of standards for residential sprinklers to ensure their reliability in these 
quite different environments. The time to develop standards for residential sprinklers 
is now, before the widespread application of current commercial-type sprinklers in 
private residences. 

•	 Other fire-related issues. We would be remiss ifwe did not mention at least a few 
other issues - among many - that we believe require the CPSC's attention, including 
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the increasing problem ofbome beating equipment fires; diligent enforcement of 
the Commission's excellent federal mattress flammability standard; development 
ofan open flame standard for bedclotbes, particularly filled products such as 
pillows and comforters; and continued attention to the CPSC's own Residential Fire 
Loss Estimates report, which has not been updated since mid-2007. 

Currently, most ofthe fire- and combustion-related project areas are being deferred or 
delayed in favor ofCPSIA implementation. But unless a balance is regained with fire 
safety as a part of it, consumers will surely suffer. 

Arguably, you could reply that the FY 2010 budget request reflects the priorities that 
Congress has given you. However, everyone who is burned or killed in a fire in the 
United States, and everyone who dies ofaccidental carbon monoxide poisoning, is 
represented by a Member ofCongress. Many of the victims are those who are least able 
to help themselves - the very young and the very old. All of these individuals and their 
families deserve no less ofyour attention and no fewer of your resources than they have 
in the past - and arguably more. Please take advantage ofyour visibility on the national 
stage and ask for the resources to fulfill your entire mission in fiscal year 2011 and 
beyond. 

We look forward to being your partner in this endeavor and in working with the newly 
appointed Chairman, all of the Commissioners and your excellent staff to achieve greater 
safety for consumers in fire and related hazards - in pursuit ofthe missions ofboth ofour 
organizations. 

Thank you. 
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Hammond. Rocky 

From: KFernico@aol.com 
Sent: Tuesday, August 18, 20093:55 PM 
To: CPSC-OS 
Cc: J.William.Degnan@dos.nh.gov; jnarva@narvaassociates.com 
Subject: Agenda, Priorities and Strategic Plan FY 2011 
Attachments: NASFMagendaprioritiesFY11Aug09FINAL.pdf 

To: Mr. Todd A. Stevenson 
CPSC Office of the Secretary 
August 18,2009 

Dear Mr. Stevenson: 

This email is to request time for a representative of the National Association of State Fire Marshals (NASFM) to make an 
oral presentation at the public hearing scheduled for August 25, 2009, on the CPSC's Agenda, Priorities and Strategic 
Plan for FY 2011. 

The NASFM representative will be NASFM Secretary-Treasurer J. William Degnan, New Hampshire State Fire Marshal. 

NASFM's full statement is attached, and we understand that presentations will be limited to 10 minutes or less. 

Please confirm receipt of this email, and also let us know if additional information is needed. 

thank you, 
Karen Suhr 
Government Relations 
National Association of State Fire Marshals. 
202-737-1226, ext. 13 
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GASOLINE VAPORS ARE EXPLOSIVE 

AS GASOLINE IS STORED IT BECOMES EVEN 
MORE EXPLOSIVE WITH EVAPORATION AND 
MOVEMENT 

CONSUMER GAS CANS ARE NOT DESIGNED TO 
PREVENT EXPLOSION 

EVERY TIME A CAN IS FILLED AND EMPTIED 
IT PASSES THOUGH THE EXPLOSIVE RANGE 
CREATING THE POTENTIAL FOR A BOMB. 
LIKE EXPLOSION 
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CPSC REPORT
 

•	 In 1978, a deadly 
explosion of a gas 
can In an Ice 
cream truck in 
Manhattan lead to 
a call for all gas 
cans to be 
equipped with 
flame arresters. 

• The CPSC trusted 
the gas can 
industry to set its 
own standards for 
the design of gas 
cans. The industry 
failed to establish a 
fire safety 
standards for cans. 



Plastic Containers (Jerry Cans) For
 
Petroleum Products (1980)
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AMERICAN SOCIETY FOR TESTING AND MATERIALS 
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How Long Have Fla.ae
 
A....este..s Been Available?
 

•	 Flame arresters have 
been in use for 200 
years - Davy mining 
lamp. 

Examples: 

•	 Bacardi Rum Bottles 

•	 Jet Skis 
•	 Water Heaters 
•	 Car Batteries 
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GAS CANS AND 
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Hammond. Rocky 

From: Diane Breneman [dbreneman@kc.rr.com] 
Sent: Thursday, August 20, 2009 10:55 PM 
To: Hammond, Rocky 
Cc: db@litigationkc.com; km@walkermorgan.com 
SUbject: Tuesday's Priority 2011 Presentation 
Attachments: CPSC Power Point Abbreviated.ppt 

Importance: High 

Dear Ms Hammond:
 

Attached please find our abbreviated power point for Tuesday's 10:00 a.m.
 
Meeting with the Commissioners. Kirk Morgan will be presenting on behalf of our group. As
 
we discussed~ I forwarded 7 copies of the full power point presentation to you via overnight
 
Federal Express. If for any reason~ you have not received the package by mid-day tomorrow~
 

please let me know.
 
Following this e-mail with be the two video clips from our testing the Mr.
 
Morgan would also like to show immediately following his power point presentation.
 

We look forward to working with you on this issue and very much appreciate the opportunity to
 
present to the Commission. Best regards.
 

Diane Breneman
 
Breneman Dungan~ LLC
 
311 Delaware
 
Kansas City~ MO 64105
 
(816)421-0114
 
db@litigationkc.com
 

1 



ISPA 
~ 
INTERNATIONAL 
SLEEP 
PRODUCTS 
ASSOCIATION 

June 26, 2009 

Todd A. Stevenson 
Office of the Secretary 
Consumer Product Safety Commission 
4330 East West Highway 
Bethesda, Maryland 20814 

Re: Agenda, Priorities and Strategic Plan 

Dear Mr. Stevenson: 

The International Sleep Products Association (lSPA) represents mattress manufacturers and suppliers 
of components and services to the industry. ISPA and the industry have a long history of working with 
the Consumer Product Safety Commission (CPSC) to establish effective and reasonable product safety 
standards and to educate consumers about the fire risks associated with using mattresses unsafely. 

In response to the CPSC's request for input on its current strategic plan and priorities and agenda for 
FY20l1 published at 74 Fed. Reg. 27290, and in order to further promote fire safety, ISPA proposes 
that the CPSC establish the following educational program in partnership with the mattress industry. 

Background 
ISPA proposes ajoint safety campaign in partnership with the CPSC designed to raise awareness of the 
potential fire dangers of used and non-compliant renovated mattresses among consumers and resellers. 
The federal open-flame flammability standard for mattresses, codified at 16 CFR Part 1633, is intended 
to improve the fire performance of mattresses and applies to all new and renovated mattresses 
manufactured after July 1, 2007. Few mattresses manufactured before that date meet the requirements 
of Part 1633. Thus, used mattresses manufactured before July 1, 2007 and renovated mattresses often 
do not meet the CPSC's mandatory flammability requirement of Part 1633. 

Used and renovated mattresses are frequently sold to families and individuals in lower socio-economic 
groups who, according to statistics, are at the highest risk of fire. Furthermore, when a used or 
renovated mattress is sold, the purchaser, and too often the retailer, is unaware that the mattress must 
meet the requirements of Part 1633. This results in a large population of consumers - the very segment 
of consumers that are the most at risk of mattress fires - being needlessly exposed potential fire risks. 

ISPA is committed to mandatory flammability standards that are effective in improving product safety, 
and supports the CPSC's efforts to enforce Part 1633. ISPA believes that increased public awareness 
of the dangers of purchasing used or renovated mattresses that do not meet Part 1633 will improve 
compliance with that standard and enhance the ability of the new standard to improve public safety. 
Helping consumers understand the risks involved with purchasing a non-compliant mattress, and 
educating them about what to look for when purchasing a compliant mattress, will allow them to better 
protect themselves and their families. Likewise, informing state and local officials with responsibility 
for health, public safety, housing and consumer protection will enhance enforcement of Part 1633. 

501 Wythe Street. Alexandria, Virginia 22314-1917. (703) 683-8371 • Fax (703) 683-4503 
www.sleepproducts.org • info@sleepproducts.org 
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In tandem with this request, ISPA will also be working with other federal and state agencies with 
jurisdiction over other consumer health and deception issues related to the sale of used and renovated 
beds to develop public education messages that address those risks. For example, to prevent 
consumers from being deceived into thinking that the renovated or used mattresses they are buying are 
in fact new products, the Federal Trade Commission and a number of states regulate how those 
mattresses must be labeled. 

Likewise, a number of states and the Environmental Protection Agency are focused on hygienic risks 
associated with used and renovated mattresses, especially in light of recent bed bug problems in many 
urban and other areas of the country. Given that the CPSC and these other agencies are regulating 
different consumer issues related to the same products, perhaps a coordinated message that 
incorporates all of these concerns might be an efficient option to consider. 

Proposal 
For the reasons discussed above, ISPA proposes a joint ISPA/CPSC public safety campaign that targets 
the following audiences: 

•	 Consumers from lower socio-economic levels and consumers in general 
•	 Multi-family housing authorities 
•	 Thrift stores and used product resellers 
•	 Fire safety officials and local fire departments 
•	 State officials with health, public safety, public housing and consumer protection responsibilities 
•	 Members of the International Association of Bedding and Furniture Labeling Officials
 

(IABFLO)
 

The campaign would be designed to improve consumer awareness about buying a l633-compliant 
mattress and to improve overall compliance with Part 1633. As the government agency charged with 
protecting u.S. consumers, the CPSC's active involvement in the campaign would increase public 
awareness of this issue. We propose that ISPA and the CPSC jointly use their respective public 
information channels, publications and relationships to disseminate this information to the target 
audiences described above. 

ISPA suggests that the mattress industry and the CPSC work together through the campaign to develop 
educational materials and flyers and targeted media outreach to educate consumers on the inherit safety 
risks of non-compliant mattresses. The campaign should also target thrift and second hand retailers 
informing them of their responsibilities to sell only compliant mattresses under federal law. 

* * * * * 

For these reasons, ISPA requests that the CPSC identify this public education campaign as an agency 
priority and include funding to develop and implement the campaign in its FY20ll fiscal plan. 

Alternatively, we urge the CSPC to make this public education campaign a priority as the agency 
reconsiders its current strategic plan. 
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ISPA would welcome the opportunity to work with the CPSC to further these objectives in a manner 
that will help consumers make reasonable fire safety choices when purchasing mattress and encourage 
greater compliance with CPSC standards among retailers. 

If you have questions, please contact me at 703-683-8371. 

Sincerely, 

~~ r 

Ryan Trainer 
Executive Vice President & General Counsel 
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Attachments: ISPA Campaign for CPSC FY11.pdf 

I wish to make an oral presentation on behalf of (SPA at the Commission's hearing on August 25, 2009. My presentation 
will focus on ISPA's earlier comments submitted during the initial comment request. 

Chris Hudgins 
Vice President, Government Relations & Policy 
International Sleep Products Association 
501 Wythe Street 
Alexandria, VA 22314 
Ph: (703) 683-8371 x1113 
Fax: (703) 683-4503 
www.sleepproducts.org 
"Start Every Day With a Good Night's Sleep TM" 

2009 ISPA Industry Conference and Exhibition 
The All-Industry Event for Manufacturers, Retailers. and Suppliers 
November 4-6, 2009 
Hyatt Regency Coconut Point Resort and Spa 
Bonita Springs, FL 
www.sJeepproducts.org/lndustryConference 
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Office of the Secretary 
Consumer Product Safety Commission 
4330 East West Highway 
Bethesda, MD 20814 
Via email: cpsc-os@cpsc.gov 

Subject: Comments on Agenda, Priorities and Strategic Plan 

Kids In Danger submits the following comments in response to the U.S. 
Consumer Product Safety Commission ("CPSC" or "Commission") in the 
above-referenced matter, "Agenda, Priorities and Strategic Plan" 
("priorities").] 

Kids In Danger is a nonprofit organization dedicated to protecting children 
by improving children's product safety. We were founded in 1998 by Linda 
Ginzel and Boaz Keysar, after the death of their son Danny Keysar in a 
poorly designed, inadequately tested and belatedly recalled portable crib. 
Our mission is to promote the development of safer children's products, 
advocate for children and educate the general public, especially parents and 
caregivers, about children's product safety. 

CPSC has suffered from a lack of funding and staffing for years. With a 

budget smaller than the FDA's for regulating animal medicines, CPSC must 
attempt to keep consumers safe from the flood of unsafe products. We look 
forward to new priorities and funding at CPSc. The two things CPSC can 
do that will improve all aspects of their mandate are to operate with a 

greater sense of transparency and openness and to focus on making sure 
products are safe before they reach store shelves, rather than ineffective 
recalls after the fact. 

Kids In Danger would urge CPSC to prioritize the setting ofmandatory standards 
for durable infant and toddler products. Recent recalls of cribs and other sleep 

environments (more than 5 million since September 2007) shows the importance 

1 See "Commission Agenda, Priorities and Strategic Plan; Request for Comments," 74 
Fed. Reg. 27290 (6/9/2009), http://viww.cpsc.gov/businfo/frnotices/fi·09/priorities.pdf 
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of strong mandatory standards. Almost all these products met the current voluntary 
standards and yet led to deaths and injuries. In addition, within the list of durable infant 
and toddler programs, we would urge CPSC to consider sleep environment standards 
sooner rather than later as the lack of a strong standard is leading to product failures, 
injuries and deaths. 

Secondly, while the CPSIA did not directly take on the Section 6(b) provision that limits 
access to vital safety information; it does mandate a database of product complaints and 
injuries. This database will provide valuable information to consumers, researchers and 
advocates on injuries and product failures even prior to a recall. Now, many parents turn 
to Amazon.com, or other online sites to review customer comments on products. This 
sometimes gives safety information, but is not as reliable as a government database 
would be. 

First, as mentioned above, the Infant and Toddler Durable Product Safety Act is a top 
priority for Kids In Danger. This requires strong mandatory standards and third party 

testing for juvenile products such as cribs, strollers, high chairs and more. These new 
standards are to build on the current voluntary standards (ASTM) and be developed with 

input from all stakeholders. The ASTM standards were developed primarily by industry 
with a few consumer watchdogs on the committees. But consumers have never had 
enough of a presence to add stronger requirements to the standards. This is why almost 5 
million cribs that met the voluntary standards had to be recalled after product failures, 
injuries and deaths. CPSC must avoid going the way of ASTM and making sure 
consumer and safety experts' voices are heard as loudly as industry's. In the original 
thinking on this provision (it had been a stand-alone bill of Rep. Schakowsky since 2001) 
there would be a committee with no one group having a majority that would develop 
these standards. While that might not be the model now, the intent, to have a wide 
variety ofinput should still be a priority. 

CPSC has much to repair in terms of their relationship with consumer groups. The 
current administration seemed to regard manufacturers as their constituents and consumer 
advocates as their adversaries. Instead, CPSC should draw on their experience and 
knowledge, and allow for the new perspective they bring to the agency. CPSC leadership 
should communicate forcefully to staffthat consumer groups are allies; that information 
should be shared as fully as possible, not meted out only when forced. Some things they 
are doing should be continued - participation in the International Consumer Product 
Health and Safety Organization, participation in ASTM committees on consumer 
products. In addition, CPSC should consider establishing a consumer liaison, even if it is 



Kids In Danger, page 3 

an added duty to current staff, to assure that there is an open door at CPSC to work with 
consumer groups and victims. 

While the website is a good source of information for recalls, it is very hard to use for 
other information. For instance to get access to consumer statistics or documents, you 
have to know to go through the LibrarylFOIA link and much important information is 

behind the Business link - not exactly an invitation for consumers to access it. 

CPSC does a horrible job at recall effectiveness - in everything from keeping track of 
recall responses (while monthly reports are supposed to be filed, we have never seen a 
file that includes reports for every month, and most stop after a month or two, even 
though fewer than 10% of the products are accounted for) to requiring aggressive action 
on the manufacturer's part to reach consumers. When asking for recall effectiveness 
numbers through FOIA over the past several years, we have been told there are no 
monthly reports, the entire file has been lost, the investigation is still open and they can't 
give us that information or in a few cases gotten the data - which shows a dismal return 
rate of less than 10% for products already with consumers. 

The 'What we do" part of the CPSC website seems unfocused. A stronger statement of 
mission would improve the actual strength ofthe agency as well as how it is perceived by 

others. 

Consumers need to feel the agency is on their side. CPSC should initiate betterfollow
up on consumer complaints. This should include regular updates to the complainant on 
the progress made or the decision to close a case. 

Parents, grandparents and caretakers can be enlisted as the eyes and ears ofthe 
agency - reporting unsafe or recalled products when they find them on store shelves, in 
childcare centers or on second-hand websites. 

Use new powers under CPSIA to enlist state Attorneys General help nationwide. Create 
a clearinghouse for state activities on product safety. 

Section 6(b) should be repealed. It unfairly favors business interests and puts secrecy 
above consumer safety. 

FOIA process needs to be addressed. Currently CPSC shows blatant disregard for FOIA 
requirements responding slowly if at all to requests. Most are denied or severely 
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curtailed and without a legal team, consumers are left with no recourse to get the 
information. Between the flaws in both of these systems (6B and FOIA), most reporters 
are discouraged from reporting in depth because of the time delay and need to repeatedly 
enter FOIA's for basic information. 

Recall effectiveness rates should be a matter ofpublic information. Either in an annual 
report to Congress or on some other basis, CPSC should publicize the effectiveness of 
each recall. Transparency of information should be a goal. Perhaps if the woeful 
numbers shown by most manufacturers were subject to public scrutiny, they might make 
more of an effort to retrieve the products. 

In addition to product registration cards and online registration, CPSC should require 
notification of each state department that regulates child care and foster care and every 
licensed child care provider of every recall. When a death or injury is involved, CPSC 
should require reverse marketing - using marketing dollars to reach consumers after 
purchasing a recalled product. Blanket mass media has been proven ineffective in 
retrieving unsafe products. 

CPSC must improve the effectiveness oftheir field staff. In depth investigations are 
often missing pertinent information (for instance brand or model information) and 
investigators are too quick to blame the parents and stop the investigations. 

The key to safe children's products is strong mandatory standards, independent third 
party pre-market testing and rigorous enforcement by CPSc. The CPSIA has given 
CPSC many of the tools it needs to keep products safe, now CPSC needs the resources 
and the will. 
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From: Nancy A. Cowles [nancy@kidsindanger.org] 
Sent: Tuesday, June 23,200911 :56 AM 
To: CPSC-OS 
Subject: Agenda, Priorities and Strategic Plan: Comments 
Attachments: KID CPSC Priorities Comments. pdf 

Attached please find our comments on the CPSC's agenda, priorities and strategic plan. 

Nancy A. Cowles 
Executive Director 
Kids In Danger 
116 W. Illinois, Suite 5E 

Chicago, IL 60654 
www.KidslnDanger.org 

312.595-0649 
nancy@kidsindanger.org 

Kids In Danger is a nonprofit organization dedicated to protecting children by improving children's product safety. Learn 
more at www.KidslnDanger.org. Read what's new at our KID Blog. 

Raise money for Kids In Danger by searching the Internet or shopping online with GoodSearch - www.goodsearch.com 

powered by Yahoo! 

~ please don't print this e-mail unless you really need to 
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CPSC Agenda, Priorities and Strategic Plan for Fiscal Year 2011
 
American Apparel & Footwear Association Testimony
 

Hearing Date: August 25,2009 

On behalf of the American Apparel & Footwear Association (AAFA), I appreciate the 
opportunity to testifY today regarding the Consumer Product Safety Commission's 
(CPSC) Priorities and Strategies for the upcoming budget year. 

AAFA is the national trade association representing the apparel and footwear industry 
including its suppliers, manufacturers, retailers and service providers. Our members 
produce and sell products that touch every American - clothing and shoes. AAFA and its 
members are committed to ensuring that only safe and compliant products are on store 
shelves and in our homes. Therefore, my testimony today focuses on how the CPSC can 
better help our industry achieve this mutual goal of consumer product safety. 

To help achieve this goal, AAFA has maintained a long standing and active relationship 
with the CPSC and other product safety stakeholders. Through this partnership, we help 
inform the CPSC of industry product safety initiatives and activities while educating the 
industry on the development and implementation of new product safety standards and 
procedures. In the coming years, I hope this relationship continues to develop as we 
resolve current issues and face new challenges. 

For brand conscious companies, it is absolutely critical to ensure that their products are 
not only safe and compliant, but seen as being safe and compliant by consumers. The 
most cost effective way to do this is to use safe materials that are manufactured in a 
socially responsible manner. That is why our members like to build product safety into 
their garments and shoes and accessories at the design stage. 

And while one recall is one too many, we are proud of our industry's record of 
manufacturing and selling safe products. In 2008, of all the apparel and footwear sold in 
the U.S., only 0.0082% was recalled. Nevertheless, we need to work jointly to make sure 
this number gets even smaller. 

In the past four years, drawstrings in children's upper outerwear have been the number 
one reason for recalls in the apparel and footwear industry. So far this year, drawstrings 
have accounted for over half of all apparel and footwear recalls. AAFA supports stronger 
focus on this standard and we have communicated this to the Commission. We look 
forward to working with the Commission to tackle this drawstring compliance jointly. 

Likewise, we also look forward to ensuring that existing standards are properly enforced. 
The presence of unsafe and non-compliant products not only raises fundamental safety 
issues, but may also create unfair competitive advantages. For example, several of our 
members have documented and reported non-compliant sleepwear that remains on the 
market and continues to be sold year after year. We encourage the Commission to fully 
investigate all such reports to ensure that this standard is properly followed. 



But we believe the best tool to get hazardous products out of the marketplace is not 
through stronger enforcement or even through enhanced recall effectiveness. Educating 
companies about the standards and how to comply with the standards will go a long way 
in preventing a hazardous product from ever being made in the first place. 

By utilizing industry associations such as AAFA to help educate industry on product 
safety obligations, the CPSC can help achieve better compliance, improved product 
safety, and long term benefits for public health. 

Our industry and association has placed a priority on consumer product safety over the 
past decade. We have created a number of educational tools that have helped industry 
understand what product safety regulations apply to their products. Included in those 
tools is a Restricted Substances List, which we initially launched in February 2007 that 
tracks all regulated chemicals that go into apparel and footwear products. The RSL, 
which is free on our website, identifies the strictest international standard that applies to 
those chemicals, along with updated test methods, legal citations, and information on 
other jurisdictions. The RSL is updated every 6 months and is published free of charge 
on our website. In fact, Release 5 - which incorporates new safety standards from the 
Consumer Product Safety Improvement Act (CPSIA) - is being made public today. 

As a result of the CPSlA, our educational activity has increased markedly largely because 
industry craves information on how to comply. Shortly after the legislation passed, 
AAFA created a Product Safety Council to deal specifically with product safety issues 
that relate to our industry. The Product Safety Council started with 50 members and now 
has over 400 members. AAFA uses the Product Safety Council to distribute information, 
interpret regulations, provide best practices to comply, and keep members up to date on 
the ever changing product safety landscape. 

Furthermore, over the last twelve months, we have held, on average, an educational event 
every week. These include four product safety seminars (both in the United States and in 
China), three of which featured direct participation of the CPSC. AAFA has also held 
three Product Safety Council meetings for AAFA members, twenty additional meetings 
that have covered product safety, over a dozen conference calls that target specific 
product safety issues (like lead testing, phthalates, general conformity certification, best 
practices, etc.), and three webinars focusing on Proposition 65 and product recalls. 
Moreover, we have spoken at no less than ten different trade shows and other venues. In 
the upcoming four months, AAFA has already scheduled two more seminars in the 
United States, two in India, at least one more Product Safety Council meeting, several 
other meetings that will discuss product safety regulations, and product safety 
presentations at five trade shows. 

Finally, let me spend a few minutes to address the Consumer Product Safety 
Improvement Act (CPSIA). Over the past year, the U.S. apparel and footwear industry, 
like many others, has struggled to understand and implement this new law. And as you 
know, implementation has been a considerable challenge, has exacted extraordinary 



costs, and has even resulted in several of our members exiting the childrenswear industry 
or exiting the industry outright. But despite these enormous difficulties, the CPSIA has 
brought about a positive dynamic by ensuring product safety remains a top priority. 
Congress has approved additional funding for the agency and, for the first time in about 
two decades, all five leadership positions at the CPSC are filled. We hope new 
leadership brings about a renewed discussion on how to effectively and efficiently 
approach and enforce product safety regulations. 

Over the past year, we have worked closely with Commissioners and staff to implement 
this new law. We look forward to that continued close cooperation. In the meantime, I'd 
like to identify several lessons that we can learn from the CPSIA as we go forward. 

First, it takes time to phase in new product safety regulations. Like in other industries, 
the supply chain for a shirt or a shoe can take up to a year - even longer if you factor in 
purchases of some of the inputs. New regulations must give industry enough time to 
incorporate the changes into the supply chain. This means we need time to understand 
and communicate the changes up and down the supply chain so we can all speak from a 
single sheet of paper. 

Second, and on a related point, regulations should take effect prospectively, and only 
after there is clear and comprehensive regulatory guidance. The retroactive application 
of regulations unfairly punishes businesses for making products in good faith, especially 
when they were made to a previous product safety standard. 

Third, all product safety regulations should be designed to mitigate and protect against 
specific risks and be clearly supported by the data and facts. Understanding new safety 
standards implicitly involves understanding how standards will address a specific danger. 
Without that, the standards seem arbitrary and that perception will undermine the 
effectiveness and acceptance. 

Finally, product safety standards that work best are those that created through a 
transparent and predictable process. The product safety community involves a range of 
stakeholders, all of whom need to participate. If one group appears shut out, the final 
result may not be credible or accepted by all. This, in the long run, leads to a product 
safety regime that is not sustainable. Product safety should be based on fact, and not 
politics 

In conclusion, let me stress again how delighted we are to see five Commissioners sitting 
at this panel. We know that there are a number of challenges related to the CPSIA and to 
the on-going work of the Commission in other areas. At the same time, we believe there 
are many opportunities for further collaboration, and we look forward to strengthening 
our partnership for the benefit of consumer product safety and public health. 



Hammond, Rocky 

From: MARTIN BENNETT [martinbbennett@verizon.net] 
Sent: Monday, August 17, 20092:26 PM 
To: CPSC-OS 
Cc: Kessler, Charles; Martin Bennett 
Subject: Agenda, Priorities and Strategic Plan FY 2011 
Attachments: CPSCPriorityHearing.doc 

Agenda, Priorities and Strategic Plan FY 2011 
DRAFT 
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Agenda, Priorities and Strategic Plan FY 2011 
U.S. CONSUMER PRODUCT SAFETY COMMISSION 

Martin B. Bennett 

I will be discussing two hazards already mentioned in the Performance Budget Overview Statement and 
others not specifically covered. 

From 1968 to 1973 I was an inspector for the U.S. Food and Drug Administration (FDA). During that 
period I was in one way or another responsible for identifying one quarter of the first twelve and first 140 toys 
that FDA banned. I also played a key part in identifying the need for the first regulation of asbestos which 
involved clothing and the first regulation of noise involving toy caps. 

One of my inspections revealed that a manufacturer was using paint containing 4% lead on toy brooms 
intended for preschool children. During the holiday season of 1971 and 1972 I conducted more than half of a 
survey that supported the first federal regulation of lead in paint. We successfully utilized X-ray fluorescence 
testing detectors to screen toys and other children's articles for lead. 

I transferred to the Consumer Product Safety Commission's (CPSC) New York office in 1973 and later 
became a field compliance officer. In 2002 I retired upon completion of 42 years of federal service and 34 
years of product safety work. (I also had eight years of experience inspecting imports for foreign plant pests 
and diseases.) My recent activities in product safety were described in a Wall Street Journal article (March 5, 
2008). Some of the projects that I initiated on my own while working for CPSC are discussed below. 

In 1977 I suggested that CPSC use X-ray fluorescence detectors to monitor imported toys for the 
presence of lead. In 1980 I cited my work in FDA and 19 cases where imported children's articles were coated 
with paint containing from 1 to 29.1 % lead. I again urged the use of these detectors. Similar suggestions were 
submitted in 1988 and 1997. Each time my suggestion was rejected. 

In recent years lead painted products have flooded the American market. On August 8, 2007 I met with 
the staff of the House Committee on Energy and Commerce and submitted a copy of my 1980 memo. On 
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September 9, 2007 members of the House Committee questioned the Commission's failure to utilize lead 
detectors. Chairman Nord then stated that the Commission was at last planning to purchase a number of these 
devices to monitor imports. CPSC is also planning to hold public briefings on topics including the use of X-ray 
fluorescence testing for lead. This is long overdue. Unfortunately, i1 took thirty years to implement my 
proposal to monitor imports with x-ray fluorescence detectors. During that time our children were 
unnecessarily exposed to lead paint. 

Performance Budget - 2010 Page 2 
Comments of Martin Bennett 

Gasoline and Fuel Containers 

Portable gasoline containers for sale in the United States will have to conform to the child resistance 
requirements specified in the Children's Gasoline Burn Prevention Act. 

In 1978 an explosion associated with a gasoline container occurred in downtown New York City. Thus, 
I filed a citizen's petition (CP 1978-17,45 Federal Register 59376) requesting that the Commission establish a 
standard for gasoline and fuel containers so as to prevent explosions. My petition resulted in establishment of 
ASTM standards (F852 and F0976) for fuel containers. I am currently a member of the ASTM sub-committee 
overseeing these standards. However, they are not fire hazard standards "but a specification for portable plastic 
containers." 

Diane Brenenan, an attorney from Kansas City, Mo. has compiled data showing that injuries and deaths 
resulting from gas can explosions are not rare. She has also shown that old technology flame arresters can 
prevent or mitigate such explosions at a reasonable cost. CPSC should evaluate this hazard and determine if it 
should be addressed as I originally proposed in 1978. 

The standard should also cover charcoal lighter fuels, which may pose a similar hazard - especially when 
the fluid is squirted directly onto a live fire. 

Window Falls 

During the 1970s New York City initiated a program to prevent window fall accidents. The program 
successfully reduced the number of yearly window fall deaths in the city from 26 to one. Beginning in the 
1970s I repeatedly alerted CPSC to this hazard and to its solution. CPSC headquarters contended that this 
hazard was limited to New York City and that outside of the city borders window falls were not a significant 
hazard. Headquarters refused to take further action. 

By 1994 I had identified at least 227 preventable window fall deaths. These occurred throughout the 
country in rural and urban areas. By memo dated April 7, 1994 I informed Chairman Ann Brown of my 
findings. She initiated work on standards for window fall protection devices. I am now a member of the ASTM 
sub-committee for these standards (F2006 and F2090). 

It appears that the standards and local legislation have been effect reducing the number of falls and 
resulting deaths. However, two weeks ago, in Brooklyn, two children died after falling out of separate 
windows. 

2 



Performance Budget - 2010 Page 3 
Comments of Martin Bennett 

CPSC should issue a press release every year informing parents and landlords that these deaths and 
grievous injuries can be easily prevented by using window fall protection devices. In recent years the 
Commission has failed to issue yearly press releases. Last year I spoke to Julie Vallese, who was then CPSC's 
Director of Public Affairs. At my suggestion she had a release (#08-270) issued on May 15,2008. 

CPSC did not issue such a release at the beginning of this year's spring window fall season. It is already 
late in the year, but there is still time for parents to act to prevent additional deaths and grievous injuries. The 
Commission should review recent data and determine if a release should be issued every spring. 

Other Hazardous Substances - Chemicals and Art Materials 

The chemical labeling requirements of the Federal Hazardous Substances Act (FHSA) are not being 
enforced. I have recently identified a number of products containing lye, hydrofluoric acid and other chemicals 
that were not properly labeled. 

While working with a New York State agency I was able to identify seven companies that are 
distributing products in violation of the Labeling of Hazardous Art Materials Act (LRAMA). These children's 
products did not bear the required conformance statement indicating that their formulations had been reviewed 
by a toxicologist. Since the products were made in China, they may actually contain toxic chemicals. 

Mercury is used in ethnic magical rites. It is sold in capsule form over the counter in local "botanicas." 
It may be sprinkled on floors as a talisman to bring good luck and ward off evil. The Commission has not 
properly addressed this hazard which may result in illness and death of individuals and contamination of 
otherwise good housing. Reconditioning this housing may be very expensive. Dr. Wendroff 
(mercurywendroff@mindspring.com (718) 499-8336), can provide technical and non-technical articles on this 
hazard. 

CPSC employees attempted to suggest ways of improving the Commission's effectiveness. 
Unfortunately these suggestions were often turned down without proper evaluation. In 1975 I proposed that 
CPSC utilize certain records of the New York City Fire Department to identify hazardous household chemicals. 
The response was "The Fire Department Records are obsolete...." In 1980 management finally gave me 
permission to review Fire Department records and from 1980 to 1989 I reviewed more than 700 labels and 
identified many violations of the FHSA regulations. 

Later the New York City Fire Department provided me with information on other hazardous products. 
This included fires associated with hidden electrical failures control panels of some UL listed oil-filled electric 
heaters. This led to one ofthe Commission's largest recalls (#91-108, Aug. 15, 1991). 
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