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PART 28-NEW RESTRICTIONS ON LOBBYING
Subpart A-General
§28.100 Conditions on use of funds.

(a) No appropriated funds may be expended by the recipient
of a Federal contract, grant, |oan, or cooperative ageenent to
pay any person for influencing or attenpting to influence an
of ficer or enployee of any agency, a Menber of Congress, an
of ficer or enployee of Congress, or an enpl oyee of a Menber of
Congress in connection with any of the follow ng covered Federal
actions: the awarding of any Federal contract, the making of any
Federal grant, the meking of any Federal |oan, the entering into
of any cooperative agreenent, and the extension, continuation,
renewal , amendnent, or nodification of any Federal contract,
grant, | oan, or cooperative agreenent.

(b) Each person who requests or receives froman agency a
Federal contract, grant, |oan, or cooperative agreenent shal
file wwth that agency a certification, set forth in Appendi x A,
that the person has not made, and wll not make, any paynent
prohi bited by paragraph (a) of this section.

(c) Each person who requests or receives froman agency a
Federal contract, grant, |loan, or a cooperative agreenent shal
file wwth that agency a disclosure form set forth in Appendi x B,
i f such person has nade or has agreed to nmake any paynment using
nonappropriated funds (to include profits fromany covered
Federal action), which would be prohibited under paragraph (a) of
this section if paid for with appropriated funds.

(d) Each person who requests or receives froman agency a
comm tnent providing for the United States to insure or guarantee
a loan shall file with that agency a statenent, set forth in
appendi x A, whether that person has nmade or has agreed to nake
any paynent to influence or attenpt to influence an officer or
enpl oyee of any agency, a Menber of Congress, an officer or
enpl oyee of Congress, or an enployee of a Menber of Congress in
connection with that | oan insurance or guarantee.

(e) Each person who requests or receives froman agency a
commtnent providing for the United States to insure or guarantee
a loan shall file with that agency a disclosure form set forth
in Appendix B, if that person has made or has agreed to nmake any
paynment to influence or attenpt to influence an officer or
enpl oyee of any agency, a Menber of Congress, an officer or
enpl oyee of Congress, or an enployee of a Menber of Congress in
connection with that | oan insurance or guarantee.
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§28.105 Definitions.
For purposes of this part:

(a) Agency, as defined in 5 U S.C. 552(f), includes Federal
executive departnents and agencies as well as independent
regul at ory conm ssions and Governnent corporations, as defined in
31 U.S. C 9101(1).

(b) Covered Federal action neans any of the follow ng
Federal actions:

(1) The awardi ng of any Federal contract;
(2) The making of any Federal grant;
(3) The meking of any Federal | oan;

(4) The entering into of any cooperative agreenent;
and,

(5) The extension, continuation, renewal, anmendnent,
or nodification of any Federal contract, grant, |oan, or
cooperative agreenent.

Covered Federal action does not include receiving froman agency
a commtnent providing for the United States to insure or
guarantee a |l oan. Loan guarantees and | oan insurance are
addressed i ndependently wthin this part.

(c) Federal contract neans an acquisition contract awarded
by an agency, including those subject to the Federal Acquisition
Regul ation (FAR), and any other acquisition contract for real or
personal property or services not subject to the FAR

(d) Federal cooperative agreenent nmeans a cooperative
agreenent entered into by an agency.

(e) Federal grant neans an award of financial assistance in
the formof noney, or property in |ieu of noney, by the Federal
Government or a direct appropriation nmade by | aw to any person.
The term does not include technical assistance which provides
services instead of noney, or other assistance in the form of
revenue sharing, |oans, |oan guarantees, |oan insurance, interest
subsi dies, insurance, or direct United States cash assistance to
an i ndi vi dual .

(f) Federal |oan nmeans a | oan nade by an agency. The term
does not include | oan guarantee or |oan insurance.
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(g) Indian tribe and tribal organi zati on have the neaning
provided in section 4 of the Indian Self-Determ nation and
Educati on Assistance Act (25 U. S.C 450B). Al askan Natives are
i ncl uded under the definitions of Indian tribes in that Act.

(h) Influencing or attenpting to influence means naki ng,
with the intent to influence, any conmunication to or appearance
before an officer or enployee or any agency, a Menber of
Congress, an officer or enployee of Congress, or an enployee of a
Menber of Congress in connection with any covered Federal action.

(1) Loan guarantee and | oan insurance nmeans an agency's
guarantee or insurance of a |oan nmade by a person.

(j) Local governnment neans a unit of governnment in a State
and, if chartered, established, or otherw se recognized by a
State for the performance of a governnental duty, including a
| ocal public authority, a special district, an intrastate
district, a council of governnents, a sponsor group
representative organi zation, and any other instrunentality of a
| ocal governnent.

(k) Oficer or enployee of an agency includes the follow ng
i ndi vidual s who are enpl oyed by an agency:

(1) An individual who is appointed to a position in
the Governnment under title 5, U S. Code, including a position
under a tenporary appoi ntnent;

(2) A nenber of the uniformed services as defined in
section 101(3), title 37, U S. Code;

(3) A special CGovernnent enployee as defined in
section 202, title 18, U S. Code; and,

(4) An individual who is a nenber of a Federal
advi sory commttee, as defined by the Federal Advisory Committee
Act, title 5, U S. Code appendix 2.

(1) Person neans an individual, corporation, conpany,
association, authority, firm partnership, society, State, and
| ocal governnent, regardl ess of whether such entity is operated
for profit or not for profit. This termexcludes an |ndian
tribe, tribal organization, or any other Indian organization with
respect to expenditures specifically permtted by other Federal
I aw.

(m Reasonabl e conpensati on neans, with respect to a
regul arly enpl oyed officer or enployee of any person,
conpensation that is consistent with the normal conpensation for
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such officer or enployee for work that is not furnished to, not
funded by, or not furnished in cooperation with the Federal
Gover nnent .

(n) Reasonabl e paynent neans, with respect to professional
and ot her technical services, a paynent in an anount that is
consistent wwth the anount normally paid for such services in the
private sector.

(o) Recipient includes all contractors, subcontractors at
any tier, and subgrantees at any tier of the recipient of funds
received in connection with a Federal contract, grant, |oan, or
cooperative agreenent. The term excludes an Indian tribe, tribal
organi zation, or any other Indian organization with respect to
expenditures specifically permtted by other Federal |aw.

(p) Regularly enployed nmeans, with respect to an officer or
enpl oyee of a person requesting or receiving a Federal contract,
grant, | oan, or cooperative agreenent or a comm tnent providing
for the United States to insure or guarantee a | oan, an officer
or enpl oyee who is enployed by such person for at |east 130
wor ki ng days within one year inmmedi ately preceding the date of
the subm ssion that initiates agency consideration of such person
for recei pt of such contract, grant, |oan, cooperative agreenent,
| oan i nsurance comm tnent, or |oan guarantee commtnent. An
of ficer or enployee who is enployed by such person for |ess than
130 working days within one year i medi ately preceding the date
of the subm ssion that initiates agency consideration of such
person shall be considered to be regularly enployed as soon as he
or she is enployed by such person for 130 worki ng days.

(q) State neans a State of the United States, the District
of Col unmbi a, the Comonweal th of Puerto Rico, a territory or
possession of the United States, an agency or instrunentality of
a State, and a nulti-State, regional, or interstate entity having
governnmental duties and powers.

§28.110 Certification and disclosure.

(a) Each person shall file a certification, and a
di sclosure form if required, wth each subm ssion that initiates
agency consi deration of such person for:

(1) Award of a Federal contract, grant, or cooperative
agreenent exceedi ng $100, 000; or

(2) An award of a Federal |oan or a conmmtnent

providing for the United States to insure or guarantee a | oan
exceedi ng $150, 000.
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(b) Each person shall file a certification, and a
di sclosure form if required, upon receipt by such person of:

(1) A Federal contract, grant, or cooperative
agreenent exceedi ng $100, 000; or

(2) A Federal loan or a commtnent providing for the
United States to insure or guarantee a | oan exceedi ng $150, 000,

Unl ess such person previously filed a certification, and a
di sclosure form if required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure format the end of
each cal endar quarter in which there occurs any event that
requi res disclosure or that materially affects the accuracy of
the information contained in any disclosure formpreviously filed
by such person under paragraphs (a) or (b) of this section. An
event that materially affects the accuracy of the information
reported includes:

(1) A cunul ative increase of $25,000 or nore in the
anount paid or expected to be paid for influencing or attenpting
to influence a covered Federal action; or

(2) A change in the person(s) or individual(s)
influencing or attenpting to influence a covered Federal action;
or,

(3) A change in the officer(s), enployee(s), or
Menmber (s) contacted to influence or attenpt to influence a
covered Federal action.

(d) Any person who requests or receives froma person
referred to in paragraphs (a) or (b) of this section:

(1) A subcontract exceedi ng $100, 000 at any tier under
a Federal contract;

(2) A subgrant, contract, or subcontract exceedi ng
$100, 000 at any tier under a Federal grant;

(3) A contract or subcontract exceedi ng $100, 000 at
any tier under a Federal |oan exceeding $150, 000; or,

(4) A contract or subcontract exceeding $100, 000 at
any tier under a Federal cooperative agreenent,

Shall file a certification, and a disclosure form if required,
to the next tier above.
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(e) Al disclosure fornms, but not certifications, shall be
forwarded fromtier to tier until received by the person referred
to in paragraphs (a) or (b) of this section. That person shal
forward all disclosure forns to the agency.

(f) Any certification or disclosure formfiled under
paragraph (e) of this section shall be treated as a nateri al
representation of fact upon which all receiving tiers shall rely.
Al liability arising froman erroneous representation shall be
borne solely by the tier filing that representati on and shall not
be shared by any tier to which the erroneous representation is
forwarded. Submtting an erroneous certification or disclosure
constitutes a failure to file the required certification or
di scl osure, respectively. |If a person fails to file a required
certification or disclosure, the United States may pursue al
avai |l abl e renedi es, including those authorized by section 1352,
title 31, U S. Code.

(g) For awards and conmtnents in process prior to Decenber
23, 1989, but not nmade before that date, certifications shall be
required at award or commtnent, covering activities occurring
bet ween Decenber 23, 1989, and the date of award or conmm t nent.
However, for awards and comm tnents in process prior to the
Decenber 23, 1989 effective date of these provisions, but not
made before Decenber 23, 1989, disclosure forns shall not be
required at tinme of award or comm tnent but shall be filed within
30 days.

(h) No reporting is required for an activity paid for with

appropriated funds if that activity is allowable under either
subpart B or C.
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Subpart B-Activities by Own Employees
§28.200 Agency and legislative liaison.

(a) The prohibition on the use of appropriated funds, in
§28.100(a), does not apply in the case of a paynent of reasonable
conpensation nade to an officer or enployee of a person
requesting or receiving a Federal contract, grant, |oan, or
cooperative agreenent if the paynent is for agency and
| egislative liaison activities not directly related to a covered
Federal action.

(b) For purposes of paragraph (a) of this section,
providing any information specifically requested by an agency or
Congress is allowable at any tine.

(c) For purposes of paragraph (a) of this section, the
foll ow ng agency and |l egislative liaison activities are allowabl e
at any time only where they are not related to a specific
solicitation for any covered Federal action:

(1) Discussing with an agency (i ncluding individual
denonstrations) the qualities and characteristics of the person's
products or services, conditions or terns of sale, and service
capabilities; and,

(2) Technical discussions and other activities
regardi ng the application or adaptation of the person's products
or services for an agency's use.

(d) For purposes of paragraph (a) of this section, the
foll ow ng agencies and | egislative |iaison activities are
all owabl e only where they are prior to formal solicitation of any
covered Federal action:

(1) Providing any information not specifically
request ed but necessary for an agency to nmake an i nfornmed
deci sion about initiation of a covered Federal action;

(2) Technical discussions regarding the preparation of
an unsolicited proposal prior to its official subm ssion; and,

(3) Capability presentations by persons seeking awards
froman agency pursuant to the provisions of the Small Business
Act, as anended by Public Law 95-507 and ot her subsequent
amendnent s.

(e) Only those activities expressly authorized by this
section are allowabl e under this section.
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§28.205 Professional and technical services.

(a) The prohibition on the use of appropriated funds, in
§28.100(a), does not apply in the case of a paynent of reasonable
conpensation nade to an officer or enployee of a person
requesting or receiving a Federal contract, grant, |oan, or
cooperative agreenent or an extension, continuation, renewal,
amendnent, or nodification of a Federal contract, grant, |oan, or
cooperative agreenent if paynent is for professional or technical
services rendered directly in the preparation, subm ssion, or
negoti ati on of any bid, proposal, or application for that Federal
contract, grant, |loan, or cooperative agreenent or for neeting
requi renents inposed by or pursuant to law as a condition for
receiving that Federal contract, grant, |oan, or cooperative
agr eement .

(b) For purposes of paragraph (a) of this section,
"professional and technical services" shall be limted to advice
and analysis directly applying any professional or technical
di scipline. For exanple, drafting of a | egal docunent
acconpanying a bid or proposal by a |lawer is allowable.
Simlarly, technical advice provided by an engi neer on the
performance or operational capability of a piece of equipnent
rendered directly in the negotiation of a contract is allowable.
However, communications with the intent to influence nade by a
prof essional (such as a licensed | awer) or a technical person
(such as a licensed accountant) are not allowable under this
section unl ess they provide advice and analysis directly applying
their professional or technical expertise and unless the advice
or analysis is rendered directly and solely in the preparation,
subm ssion or negotiation of a covered Federal action. Thus, for
exanpl e, communications wth the intent to influence made by a
| awyer that do not provide | egal advice or analysis directly and
solely related to the | egal aspects of his or her client's
proposal , but generally advocate one proposal over another are
not all owabl e under this section because the | awer is not
provi di ng professional |egal services. Simlarly, conmunications
with the intent to influence made by an engi neer providing an
engi neering analysis prior to the preparation or subm ssion of a
bid or proposal are not allowable under this section since the
engi neer is providing technical services but not directly in the
preparation, subm ssion or negotiation of a covered Federal
action.

(c) Requirenents inposed by or pursuant to |aw as a
condition for receiving a covered Federal award include those
required by law or regulation, or reasonably expected to be
required by law or regul ation, and any other requirenents in the
actual award docunents.
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(d) Only those services expressly authorized by this section
are all owabl e under this section.

§28.210 Reporting.
No reporting is required with respect to paynents of

reasonabl e conpensation nmade to regularly enployed officers or
enpl oyees of a person.
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Subpart C-Activities by Other Than Own Employees
8§28.300 Professional and technical services.

(a) The prohibition on the use of appropriated funds, in
828.100(a), does not apply in the case of any reasonabl e paynent
to a person, other than an officer or enployee of a person
requesting or receiving a covered Federal action, if the paynent
is for professional or technical services rendered directly in
t he preparation, subm ssion, or negotiation of any bid, proposal,
or application for that Federal contract, grant, |oan, or
cooperative agreenent or for meeting requirenments inposed by or
pursuant to law as a condition for receiving that Federal
contract, grant, |oan, or cooperative agreenent.

(b) The reporting requirenents in 828.110(a) and (b)
regarding filing a disclosure formby each person, if required,
shall not apply with respect to professional or technical
services rendered directly in the preparation, subm ssion, or
negoti ati on of any commtnent providing for the United States to
i nsure or guarantee a | oan.

(c) For purposes of paragraph (a) of this section,
"professional and technical services" shall be limted to advice
and analysis directly applying any professional or technical
di scipline. For exanple, drafting of a | egal docunent
acconpanying a bid or proposal by a |lawer is allowable.
Simlarly, technical advice provided by an engi neer on the
performance or operational capability of a piece of equi pnent
rendered directly in the negotiation of a contract is allowable.
However, communi cations with the intent to influence nade by a
prof essional (such as a licensed | awer) or a technical person
(such as a licensed accountant) are not all owable under this
section unless they provide advice and analysis directly applying
their professional or technical expertise and unless the advice
or analysis is rendered directly and solely in the preparation,
subm ssion or negotiation of a covered Federal action. Thus, for
exanpl e, comunications wth the intent to influence nmade by a
| awyer that do not provide | egal advice or analysis directly and
solely related to the | egal aspects of his or her client's
proposal , but generally advocate one proposal over another are
not all owabl e under this section because the | awer is not
provi di ng professional |egal services. Simlarly, conmunications
with the intent to influence made by an engi neer providing an
engi neering analysis prior to the preparation or subm ssion of a
bid or proposal are not allowable under this section since the
engi neer is providing technical services but not directly in the
preparation, subm ssion or negotiation of a covered Federal
action.
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(d) Requirenents inposed by or pursuant to |law as a
condition for receiving a covered Federal award include those
required by law or regulation, or reasonably expected to be
required by law or regul ation, and any other requirenents in the
actual award docunents.

(e) Persons other than officers or enpl oyees of a person
requesting or receiving a covered Federal action include
consultants and trade associ ati ons.

(f) Only those services expressly authorized by this
section are allowable under this section.

28 - 11



DoD Grant and Agreement Regulations, DoD 3210.6-R April 13, 1998

Subpart D-Penalties and Enforcement
8§28.400 Penalties.

(a) Any person who nmakes an expenditure prohibited herein
shall be subject to a civil penalty of not |ess than $10, 000 and
not nore than $100, 000 for each such expenditure.

(b) Any person who fails to file or anmend the disclosure
form (see Appendix B) to be filed or anended if required herein,
shal |l be subject to a civil penalty of not |ess than $10, 000 and
not nore than $100, 000 for each such failure.

(c) Afiling or anended filing on or after the date on
whi ch an adm ni strative action for the inposition of a civil
penalty is commenced does not prevent the inposition of such
civil penalty for a failure occurring before that date. An
admnistrative action is comenced with respect to a failure when
an investigating official determnes in witing to commence an
investigation of an allegation of such failure.

(d) In determ ning whether to inpose a civil penalty, and
t he anobunt of any such penalty, by reason of a violation by any
person, the agency shall consider the nature, circunstances,
extent, and gravity of the violation, the effect on the ability
of such person to continue in business, any prior violations by
such person, the degree of culpability of such person, the
ability of the person to pay the penalty, and such other matters
as may be appropriate.

(e) First offenders under paragraphs (a) or (b) of this
section shall be subject to a civil penalty of $10, 000, absent
aggravating circunstances. Second and subsequent of fenses by
persons shall be subject to an appropriate civil penalty between
$10, 000 and $100, 000, as determ ned by the agency head or his or
her desi gnee.

(f) An inposition of a civil penalty under this section
does not prevent the United States from seeking any other renedy
that nay apply to the sanme conduct that is the basis for the
i nposition of such civil penalty.

§28.405 Penalty procedures.

Agenci es shall inpose and collect civil penalties pursuant
to the provisions of the Program Fraud and Cvil Renedies Act, 31
U. S.C. sections 3803 [except subsection (c)], 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these provisions are not
i nconsistent wwth the requirenents herein.
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§28.410 Enforcement.
The head of each agency shall take such actions as are

necessary to ensure that the provisions herein are vigorously
i npl emented and enforced in that agency.
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Subpart E-Exemptions
8§28.500 Secretary of Defense.

(a) Exenption authority. The Secretary of Defense may
exenpt, on a case-by-case basis, a covered Federal action from
t he prohibition whenever the Secretary determnes, in witing,
that such an exenption is in the national interest. The
Secretary shall transmt a copy of each such witten exenption to
Congress immedi ately after making such a determ nation

(b) Policy. It is the policy of the Departnent of Defense
t hat exenptions under paragraph (a) of this section shall be
requested only rarely and in exceptional circunstances.

(c) Procedures. Each DoD Conponent that awards or
adm ni sters Federal grants, Federal cooperative agreenments, or
Federal | oans subject to this part shall establish procedures
wher eby:

(1) A grants officer wishing to request an exenption for a
grant, cooperative agreenent, or loan shall transmt such request
t hrough appropriate channels to: Director for Research,
ODDR&E(R), 3080 Defense Pentagon, Washington, D.C. 20301-3080.

(2) Each such request shall explain why an exenption is in

the national interest, a justification that nust be transmtted
to Congress for each exenption that is approved.
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Subpart F-Agency Reports
§28.600 Semi-annual compilation.

(a) The head of each agency shall collect and conpile the
di scl osure reports (see appendi x B) and, on May 31 and Novenber
30 of each year, submt to the Secretary of the Senate and the
Clerk of the House of Representatives a report containing a
conpilation of the information contained in the disclosure
reports received during the six-nmonth period ending on March 31
or Septenber 30, respectively, of that year.

(b) The report, including the conpilation, shall be
avai l abl e for public inspection 30 days after receipt of the
report by the Secretary and the d erk.

(c) Information that involves intelligence matters shall be
reported only to the Select Commttee on Intelligence of the
Senate, the Permanent Select Commttee on Intelligence of the
House of Representatives, and the Comm ttees on Appropriations of
the Senate and the House of Representatives in accordance with
procedures agreed to by such commttees. Such infornmation shal
not be available for public inspection.

(d) Information that is classified under Executive O der
12356 or any successor order shall be reported only to the
Committee on Foreign Relations of the Senate and the Conmttee on
Foreign Affairs of the House of Representatives or the Commttees
on Arned Services of the Senate and the House of Representatives
(whi chever such conmm ttees have jurisdiction of matters invol ving
such information) and to the Commttees on Appropriations of the
Senat e and the House of Representatives in accordance with
procedures agreed to by such commttees. Such infornmation shal
not be available for public inspection.

(e) The first sem -annual conpilation shall be submtted on
May 31, 1990, and shall contain a conpilation of the disclosure
reports received from Decenber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the Ofice of Managenent
and Budget (OWVB), are required to provide machi ne-readabl e
conpilations to the Secretary of the Senate and the Clerk of the
House of Representatives no later than with the conpil ati ons due
on May 31, 1991. OMB shall provide detailed specifications in a
menor andum t o t hese agenci es.

(g) Non-mmjor agencies are requested to provide

machi ne-readabl e conpilations to the Secretary of the Senate and
the Cerk of the House of Representatives.
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(h) Agencies shall keep the originals of all disclosure
reports in the official files of the agency.

8§28.605 Inspector General report.

(a) The Inspector Ceneral, or other official as specified
in paragraph (b) of this section, of each agency shall prepare
and submt to Congress each year, commencing wth subm ssion of
the President's Budget in 1991, an evaluation of the conpliance
of that agency with, and the effectiveness of, the requirenents
herein. The evaluation may include any recomrended changes t hat
may be necessary to strengthen or inprove the requirenents.

(b) In the case of an agency that does not have an
| nspector Ceneral, the agency official conparable to an | nspector
Ceneral shall prepare and submt the annual report, or, if there
is no such conparable official, the head of the agency shal
prepare and submt the annual report.

(c) The annual report shall be submtted at the sanme tinme
the agency submts its annual budget justifications to Congress.

(d) The annual report shall include the follow ng: Al
all eged violations relating to the agency's covered Feder al
actions during the year covered by the report, the actions taken
by the head of the agency in the year covered by the report with
respect to those alleged violations and alleged violations in
previ ous years, and the anounts of civil penalties inposed by the
agency in the year covered by the report.

28 - 16





