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I T I S NOW 33 YEARS since the first State 
workmen's compensation law became 
operative. The casual observer might 
point w i t h pride to the fact tha t 47 
States 1 now have workmen's compen
sation acts—the Mississippi legisla
ture has again defeated the most 
recent of the long series of attempts 
to secure a compensation law i n the 
for ty-e ighth State—but the serious 
analyst may well be somewhat dis
couraged by the relatively slow prog
ress i n developing anything approach
ing adequate protection under the 
acts i n many of the States. Indeed, 
i n many jurisdictions the acts are 
l i t t l e changed f rom the or iginal laws 
of 30 years ago. 

For example, 28 of the acts are s t i l l 
of the elective type, and only 19 are 
compulsory. Under the elective form, 
employers can accept the workmen's 
compensation act or reject i t , as they 
see fit. True, under most of these 
elective acts the rejecting employer 
loses certain common-law defenses i f 
an injured employee brings action for 
personal in jury . This legal device, i n 
tended as a potent means for persuad
ing "acceptance" of workmen's com
pensation protection by management, 
however, is no part icular threat to the 
l i t t l e employer, who is judgment-

proof, or to the large employer, on 
the other hand, who rejects the act 
and then insures his common-law 
l iab i l i ty under a so-called Lloyd's of 
London protective plan. This stub
born adherence to the elective system 
is a hang-over of an outmoded theory 
tha t compulsory State laws are u n 
constitutional, but a t rend to the com
pulsory fo rm is already under way. 
W i t h i n the past 2 years, Delaware, 
Massachusetts, and Michigan have 
changed f rom elective to compulsory 
compensation laws. 

1 Laws are also in operation i n the Dis
t r i c t of Columbia, Alaska, Hawai i , Puerto 
Rico, and the Philippines. This discus
sion is l i m i t e d to the 47 State laws. 

Size-of-Firm and Industry Exemp
tions 
Of perhaps more concern to the 

American workman, however, is an
other defect i n the workmen's com
pensation structure common to many 
State acts. T h a t is the device of ex
empting small employers f rom work
men's compensation l iabi l i ty . Today 
29 jurisdictions exempt employers of 
less t han a stipulated number of em
ployees. The exemptions range from 
employers of not more than 2 i n Okla
homa to employers of 15 or less i n 
South Carolina. The new Massa
chusetts law exempts employers of 6 
or less f rom the compulsory feature 
of the act. 

There is no logical justif ication for 
these numerical exemptions other 
than legislative expediency. Actually 
the injured worker or his widow has 
a much better chance of redress i n 
court action against the noninsuring 
large employer, who is generally sol
vent, than against the l i t t l e employer, 
who frequently is unable to pay a 
judgment tha t is entered against h i m . 
To put the matter blunt ly , I believe 
tha t an employer engaged i n busi
ness for pecuniary gain, who is u n 

able to meet the expense of work
men's compensation coverage for 
even one employee as a charge against 
his product or service, should keep out 
of business. 

This exemption by size of firm, i n 
conjunction w i t h another device of 
exempting specific industries, means 
tha t today, i n 1944, probably not more 
t han half of the gainfully employed 
workers i n the United States actually 
are protected against loss of earnings 
occasioned by work injuries. I n ap
praising the present protective status 
of our workmen's compensation laws 
i t should be kept i n mind tha t almost 
a l l States exempt agricul tural em
ployees f rom coverage, and yet, i n 
1942, deaths f rom accidents i n agr i 
cul tura l employment greatly exceeded 
those i n manufacturing industries 
(4,400 to 3,100). 

Court Administration 
I n an appraisal of workmen's com

pensation statutes, the important fac
tor of administrative methods and fa
cilities is too often overlooked. I t can 
be accepted as axiomatic tha t no com
pensation law is better than its ad
minis t ra t ion. Unfortunately, a real
istic survey of the situation reveals 
that , i n this factor too, some early u n 
fortunate concepts and errors which 
had their or igin i n lack of experience 
have been carried over. Six States s t i l l 
adhere to court administrat ion of 
workmen's compensation, which i n ef
fect means no administrat ion. This 
statement is no reflection on the i n 
tegri ty of the courts. I t is a simple 
recognition of the fact tha t courts are 
neither equipped nor organized to 
carry out effectively the mult i tude of 
details incident to the proper admin
istrat ion of workmen's compensation 
laws. There is no more reason for us
ing courts of law for administrat ion of 
workmen's compensation acts t h a n 
there is for the administrat ion of u n 
employment insurance acts. As a 
matter of fact, court administrat ion 



of workmen ' s compensat ion is a con 
t r a d i c t i o n of p r inc ip le , because t he 
ma jo r objective of such laws was to 
e l imina te cou r t pract ice w i t h i t s a t 
t end ing delays, fo rmal i t i e s , a n d fees. 

Direct Settlement Procedure 
Some other serious defects i n our 

workmen ' s compensat ion laws persist 
despite the fac t t h a t experience poin ts 
to a need for change. One of the most 
ou t s t and ing of these, i n m y o p i n i o n , 
is t he d i rec t se t t lement or agreement 
procedure s t i l l c o m m o n i n m a n y State 
laws. T h i s procedure was b o r n of i n 
experience a n d the unders tandable 
d i f f icu l ty o f the o r i g i n a l f ramers i n 
v isua l iz ing the po t en t i a l dangers o f 
the device. T h e p l a n was seemingly 
based on t he naive assumpt ion t h a t 
the ex ten t of the d i sab i l i t y a n d the 
a m o u n t of compensat ion due could 
be de te rmined s imp ly a n d w i t h o u t 
controversy a n d t h a t , once t he e m 
ployer or h is insurance ca r r ie r h a d 
been handed a schedule of benefits 
adopted by the legislature, the a d m i n 
i s t r a t o r needed on ly to p u t the seal of 
approva l on the agreements as sub
m i t t e d . T h e system has one v i r t u e , 
a n d on ly one. I t is cheap. T h a t is t o 
say, i t is cheap fo r the State. T h a t i t 
is expensive for t he worke r was u n 
quest ionably proved t o the satisfac
t i o n of the legis la ture of the State o f 
New Y o r k , af ter an inves t iga t ion a n d 
a s c r u t i n y of the se t t lement agree
ments i n t h a t j u r i s d i c t i o n . 

W h a t the o r ig ina tors o f the p l a n d i d 
n o t envis ion were such p rac t i c a l 
po in ts as these: 

1. Ve ry few i n j u r e d w o r k m e n k n o w 
the provisions of the workmen 's c o m 
pensat ion act or w h a t they are en 
t i t l e d to under i t s terms. 

2. T h e system takes no account of 
the fac t t h a t the d e t e r m i n a t i o n of ex
tended d i sab i l i ty is a m a t t e r of j u d g 
m e n t and appraisa l by a phys ic ian , 
whose estimates, p a r t i c u l a r l y i n meas
u r i n g pe rmanen t in jur ies , are of ex
t reme impor tance . A n underes t imate 
by a n e x a m i n i n g phys ic ian can a n d 
does mean unde rpaymen t to the 
worke r for his pe rmanen t p a r t i a l d is
a b i l i t y . T h a t f ac t was disclosed 
po in ted ly a n d p a i n f u l l y i n the New 
Y o r k inves t iga t ion o f d i rec t set t le
ments , when a r eexamina t ion of per
m a n e n t l y i n j u r e d workers who h a d 
signed agreements a n d accepted set
t lements disclosed unde rpaymen t ag

grega t ing m a n y thousands of dol lars 
i n less t h a n 200 cases. 

Despite t h i s rel iance u p o n agree
m e n t set t lements t h r o u g h w h i c h a 
large percentage of the c la ims are 
closed w i t h n o t h i n g more t h a n per
f u n c t o r y s c r u t i n y or review by the 
admin i s t r a t i ve office, most of the State 
compensat ion agencies are unde r 
staffed and underequipped to hand le 
t h e i r w o r k p r o m p t l y a n d proper ly . 
Legislatures have been consis tent ly 
res t r ic t ive i n a p p r o p r i a t i n g funds for 
workmen 's compensat ion a d m i n i s t r a 
t i o n . I n some States, the pract ice 
of l evy ing assesments on p r e m i u m i n 
come to supply admin i s t r a t i ve funds 
has grea t ly helped i n securing ade
quate staff a n d faci l i t ies . Today , 
however, near ly a l l the State compen
sa t ion agencies lack t he one most 
i m p o r t a n t f a c i l i t y for equitable a d 
j u d i c a t i o n o f d i sab i l i ty claims—a f u l l -
t i m e medica l staff t o measure d i sab i l 
i t y and resolve the ever c u r r e n t a n d 
dif f icul t questions of causal r e l a t i on . 
Exper ienced admin i s t r a to r s k n o w 
t h a t i n 95 ou t of every 100 cases the 
m a j o r issue hinges o n a medica l f i n d 
i n g . Y e t the on ly medica l f indings 
on w h i c h sett lements are effected i n 
hundreds o f thousands of workmen 's 
compensat ion cases i n t h i s c o u n t r y 
are those o f physicians employed by 
employers and insurance companies. 

Scale of Benefits 
A ma jo r fac tor to consider i n ap

p ra i s ing the status o f workmen ' s 
compensat ion acts is, o f course, the 
scale o f benefits incorpora ted i n the 
l a w — n o t on ly the mone ta ry payments 
to the disabled workers or t h e i r de
pendents b u t also the i m p o r t a n t p r o 
vis ion o f medica l service. I have 
po in ted ou t t h a t the f o r m a n d qua l i ty 
of a d m i n i s t r a t i o n grea t ly influence 
the ac tua l benefits t h a t reach the 
workers , and i t is impossible to over
emphasize t h a t po in t . A t the same 
t ime , i t is clear t h a t l i b e r a l i t y of i n t e r 
p r e t a t i o n and diligence i n a d m i n i s t r a 
t i o n cannot , for example, increase a 
widow's benefits w h i c h are f ixed by 
s ta tu te a t a low level. No admin i s 
t r a t o r can go beyond the f ixed s t a t u 
t o r y weekly l i m i t i n award ing c o m 
pensat ion to a disabled worker . N o t 
o n l y do we f i n d today wide var ia t ions 
i n benefits among the different State 
acts, b u t i n m a n y instances u n f o r 
t una t e ly there has been l i t t l e change 

f r o m the s tandards established a 
genera t ion ago. 

S i m p l y to i l l u s t r a t e t h i s po in t , a n d 
w i t h o u t any c r i t i c a l inference w h a t 
ever, l e t us take the theore t ica l case 
of two widows whose husbands m e t 
dea th i n i n d u s t r i a l accidents—one i n 
V e r m o n t a n d the o ther across Lake 
C h a m p l a i n i n New Y o r k . L e t us say 
t h a t each of these men was ea rn ing 
$40 a week a n d each widow was l e f t 
w i t h five sma l l c h i l d r e n to care for . 
T h e V e r m o n t widow gets a n a w a r d for 
dea th benefits payable weekly for a 
m a x i m u m of 260 weeks, or exact ly 5 
years f o l l o w i n g the dea th of her hus 
band. No m a t t e r h o w h i g h her hus
band's weekly wage h a d been or how 
m a n y c h i l d r e n or dependents she has 
to support , the t o t a l amoun t o f c o m 
pensat ion payable to her d u r i n g t h a t 
5-year per iod must n o t exceed $3,500. 
T h a t is the m a x i m u m t h a t the e m 
ployer or his insurance ca r r ie r is 
obliged to pay for t h i s i n d u s t r i a l 
f a t a l i t y under the V e r m o n t compen
sa t ion l aw. 

Over on t he o ther side of the lake, 
t he New Y o r k widow receives a n 
award of about $36 a m o n t h fo r her 
self, and an add i t i ona l al lowance for 
each c h i l d u n t i l he reaches 18 years 
of age. H e r o w n al lowance w o u l d 
cont inue fo r l i f e or u n t i l she r e m a r 
r ied . T h e ac tua r i a l money value of 
the New Y o r k widow's c l a i m w o u l d be 
somewhere a round $18,000 to $20,000. 

A n o t h e r example w i l l i l lus t ra te the 
var ia t ions i n medica l benefit p r o v i 
sions, again as between these t w o 
ad jo in ing ju r i sd ic t ions . A w o r k m a n 
i n upper New Y o r k sustains a f rac 
tu red pelvis, an i n j u r y usual ly r equ i r 
i n g a n extended hea l ing per iod a n d 
expensive surgical care. Since he was 
i n j u r e d on the New Y o r k side of the 
l ine , he receives medical and hosp i ta l 
service w i t h o u t l i m i t as to e i ther t i m e 
or cost; whe ther i t means a year i n 
the hosp i ta l or $10,000 i n medica l 
service makes no difference. B u t i f 
th i s worker l ived and worked i n V e r 
mon t , he wou ld be en t i t l ed to m e d i 
cal service on ly for a per iod of 60 days 
and at a cost n o t exceeding $75. He 
w o u l d also be en t i t l ed to hospi ta l iza
t i o n fo r a per iod of 60 days, b u t no t to 
exceed $300 i n cost. W i t h a l i g h t 
t ouch of l i b e r a l i t y the V e r m o n t law 
provides t h a t i f the $75 doctor a l l ow
ance is no t used up, the balance m a y 
be appl ied on the hosp i ta l b i l l . 



S i m i l a r i l l u s t r a t ions could be made 
between m a n y other States h a v i n g 
close k i n s h i p geographical ly a n d i n 
dus t r i a l ly , and w i t h comparable 
s tandards of wages a n d l i v i n g costs. 
O n l y 9 State laws place no l i m i t a t i o n 
upon medica l service, e i ther as to 
l e n g t h or cost. I n 14 o ther States, 
however, t h e admin i s t r a t i ve agency 
is g iven a u t h o r i t y to extend medica l 
service indef in i te ly . 

Occupational Disease Coverage 

W h i l e some progress has been made 
i n recent years w i t h respect to w o r k 
men's compensat ion benefits fo r oc
cupa t iona l diseases, on ly 15 States 
cover a l l diseases inc iden t to w o r k 
exposures, a n d some of t h e m on ly i f 
the employer specifically elects to be 
covered under t he act . Twelve others 
provide p a r t i a l coverage t h r o u g h 

schedul ing or l i s t i n g specific diseases. 
I n 1 o f the 12, th i s schedule consists 
of j u s t one i n d u s t r i a l disease—sili
cosis. The re are a t th i s t ime , t he re 
fore, 21 States, i n c l u d i n g Mississ ippi , 
i n w h i c h workers disabled by diseases 
or h e a l t h exposures i n t h e i r employ
m e n t are w h o l l y w i t h o u t workmen ' s 
compensat ion pro tec t ion . 

I men t ioned t h a t i n m a n y j u r i s d i c 
t ions t he benefit levels have remained 
about as they were set 25 years ago, 
w h e n wages a n d l i v i n g costs were fa r 
below w h a t t h e y are today. I n 21 
States the m a x i m u m weekly compen
sa t ion payable to disabled workers is 
less t h a n $20. I n one State i t is $13.85. 

T h i s p ic tu re o f the present inade
quacies i n our workmen 's compensa
t i o n s t ruc tu re is by no means over
d r a w n . A more deta i led s tudy w o u l d 
reveal o ther i m p o r t a n t shor tcomings . 
Workmen ' s compensat ion laws were 

designed p r i m a r i l y fo r the benefit of 
the workers . I t is t he w o r k m a n a n d 
his widow a n d dependents who suffer 
most t h r o u g h low-scale benefits, de
layed p a y m e n t of c la ims, res t r ic ted 
coverage, a n d ind i f fe ren t a d m i n i s t r a 
t i o n of workmen 's compensat ion acts. 
I t seems to me t h a t the best inves t 
m e n t a State labor o rgan iza t ion can 
make w o u l d be t he f u l l - t i m e employ
m e n t of a workmen ' s compensat ion 
specialist, deta i led to the j o b of ana
lyz ing the State act, s tudy ing i t s ad 
m i n i s t r a t i v e methods a n d procedures, 
and observing a n d appra is ing per
formance of admin i s t r a to r s . I t should 
t h e n supply t he membership w i t h 
c lear ly s tated a n d basic i n f o r m a t i o n 
about t h e i r compensat ion r igh t s , a n d 
about the specific features of the c o m 
pensat ion acts t h a t f a i l t o afford 
decent p ro t ec t i on to i n j u r e d workers 
a n d t h e i r widows. 


