UNITEDR STATES OF AMERICA

BEFORE FENERAL TRADE COMMISSION ::1':‘&

—=

—_— —

Inn the Matter of

CHICAGO BRETDGE & TROM COMPANY MY,

i foragn corpomtion,

CHICAGO BRIDGE & IRON COMDPANY

a corparation, and
PITT-DES MOINES, INC.

a corporaticon.

To:  The Honorable D, Michael Chappell
Admnistrative Law Judge

Dacket No. 9300

(PUBLIC RECORD VERSION)

COMPLAINT COUNSEL’S CORRECTED REPLY BRIEF

Rhctt R. Krulla
Muomis A. Bloom
Depuly Assistanl Dircelors

J. Robert Bohertson
Senior Lingation Counst?l

Susan Creighion
Deputy Dirgetor

Joseph I. Simons
Director

Burean of Competition
Federal 'L tade Commission

March 14, 2003

Michael A. Franchak
Chuoi Pak

Hezctor B, Ruiz, fr.
Fric M. Spragne
April Tabor

Rubecrl 8. Tovsky
Cecclia M. Waideck
Steven L. Wilensky
Complamnl Connscl

Y asmine Carson
Honors Paralegal

Mary Forster
Merger Analys)

Jacquehine Tapp
Investigative Assistant




TABLE OF CONTENTS

TABLE OF AUTHORITIES .............. i e Iv
INTRODUCTION | e i e e I

Respondents Cannet Show That Other Competition
Iz Likely To Compete At Pre-Merger Prices Praftably . . .o L oo oo oo L. 2

Pronl of Anticompetitive Effects “Cements” Complaint Counsel®s Case ... ... .. 5

Thiz Tribunal Should Reject Respondents” Novel “Exiting Asset™
Detenze, Espeeially When They Cannot Satisfy Any OfIts Elements . ., .. ........ .. fa

Divestiture Iz Required Under The Undizputed Facts Of This Case, ... ... ... ... 6

L EXTRAQEDINARILY HIGH CONCENTRATION IN THE
RELEVANT MARKETS DEMONSTRATES THAT THE

ACQUISITION MAY LESSEN COMPETITION SUBSTANTIALLY. ... ........7
L RESPONDENTS FAILED TO REBUT THE PRESUMPTION OF
ANTICOMPETTITVE EFFECTS. « .. et 13
A The Alleged Entry Is Not “Timeh ™ (Within Two Years) . .......coveen ... 20
B. Entry Cannot Be “Profitable ¢t Pre-Merger Prices.” . ... ... ... .. 21
C. Entry Caumot Be “Sufficiemt” ToReplace PDM. .. .. ... ... ivieinn... 22
D. None OfFRespondents” Claimed Entrants Arc Sufficient To Restore
Pre-Acquisition Prices At Profitable Levels. . .. ... ... ... .. ... 31
E. Eespondents” Claims Of Entry Are Insufficient As A Matter Of Law., . .... ... 3l
1. ThereTs Mo Entry Tn TV s, Lo oL . 3l
2 Respondents ITave No Proof Of Entry InING ... ... Lol 34
3. There Is Na New Entry Inlo the Market For LP{3 Tanks. ............ 44

4, There Hias Been Mo Eniry Into the TS, LIN/.OX
Tank Martket Since the Aeqmisition .. ........... . i iirianan 47



Iv.

POST-ACQUISTITON EVIDENCE DEMONSTRATES
THAT ANTICOMPETITIVE EFFECTS ARE [LIKELY, :
BECAUSE THEY HAVE ALREADY OCCURRED. ... ... ..o oo oL 51

A Ry Eliminating its Only Significant Competitor,

the Acquisition Increases CBI's Mazket Power .......... .o ooy, a2
B. Actual Evidence Of Anticompetitive Conduct Independently

Requires A Finding Of Liability Apainst Respondents In This Case. ... .. .. .. 53
C. Budget Poces Are Relevanl, ... . i n e inrnnranna .. o
D. Post-Acquizition, CPRT Discourages Competitive Biddine . .. ... ... _._ ... 56
E. Following the Acquisiton, CBI Has Increased Prices

and Fatied to Honor PDXM’s Prices. ... .. ... it 58
F. Cnitical Loss Theory Confirms the Anticompetitive

Effects ef the ACqUISTHON ... ..ottt i e 58
G. Respondents™ Criticism of Avclion And Probabilily Theory Is Unfounded. . . .. &)
RESPONDENTS® “EXITING ASSETS™ DEFENSE
FAMS AS A MATTLR OF LAW. i tiiananns 62
DIVESTITURE 18 REQUIRED TO RESTORE THE
COMPETTIION ELIMINATED BY CBES ACQUISITIONOFPDM, ............ TR
A No Law Supports Respondents’ Position That Any Remedy

That Ormits Divesiiture Is Permitted Tnder Section 10¢b). ................. 70
B. Contrary To Respondents’ Assertions, FTC Precodent

Mandates DIvestiture, ..o o i 73
. Contrary To Respondents’ Claim, ULS. Supreme

Court Precedent Mandates Divestitura. ... ... ... e e T
D It Iz Respondents’ Burden Lo Show Thal FUT T Divestiture

Should Not BeOrdered. . ... ..o o o e it e e it
E. There Iz Substantial Evidence in the Record to Guide

the Trobunal in Ordering Drivestitore to Remedy the Etfacts
of the Acgusiton ifa Violation TsFound. .. ... oo oot 74

1i



Y1

F. The Provisions of Complainl-Counsel’s Propased Order
Are Tailored to Eestore the Competition that Existed
Froor to the Aequisilion .. ...

CONCLIFSION . ........... [ S

]

iii



TARLE OF AUTHORITIES

CASES:

Adve, fre. v Philadelphia Newspapers, Inc,,
B3 F. Supp. 367 (ED. Pa. 190d) ... e 30

Adve, Ine. v Philadelping Newspapers, Inc.,
I 1 I S 00T o 11 a0

Assoainted Pressv. U8, 326 08, 1 (1945) ... .. ... e e T2

Blue Cross & Blue Shickd United v Marshfield Clinig,
B2 F. Supp. 1247 (WD, Wi 1995} ............... e e e e e, 71

Biue Cross & Blue Shield United v, Marshfield Clinic,
65 F.3d 1406 (7" Cir. 1995}

I L e 1. 71,72
Borden, fric. v. FIC, 674 F. 2d 498 (0T Cir. 1982) . ... ii it i i2
Borowski v. DePuy, Ine 850 F2d 297 (Tth Cie. 1988) .. .. ... .. L. 19

Brunswick Corp. v. Puchlo Bowi-o-Mat, Inc.,
e O N N 70

Culifornia v. American Stoves Co,
T T ) TG, TF

California v. Sutter Healsh Sys.,
130F. Supp. 2d 1109 0OND. Cal 2001) . oo e e e enn . 6O

Citizen Publishing Co. v. United States,

T B . 68
Coca Cole Battling Co. of the Southwest,

TIRFT.CoA452 (1994) .. .. e 3 14, 15,20
Coce-Cole Comparne, LITET.CO75 (1994 Lo e 11, 18, 23,25, 28
Crown Zelferbach Corp., 84 F.T.C. TER (108 T) .. i e i iaans 78
Ligmond Alkali Co , T2FETC. 7001967y ... oo e e 71, %4

v



Eler Proguets Co,, 63 FTC 1163 (1984) .. oL oL . ... 24,34, 72,73, 74, 75,78, 70

Ford Motor Co. v UL 5., 405 U S, 502 (1072) oo e e 28
Fruehanif Corp. v. FTC, 603 P.2d 345 (Zd CIn 19797 . o oo e et 9
Fruehauf Corp., QU F L0 BOL (1877 e 71,78
Frughauf Traffer Co., 6TFT.C BYE(1963) ..o et TR
FTT v Affiani Techowtems, fac.,

808 F.Supp. 9D DG I992) L e 8,12 15 32
FIC v Cardingl Health, Inc.,

1I2F. Sepp.2d 34 (D DC1998) . oo 2.3,13,14,15,19,23,25
FTCy. Coca-Cofa Co., 641 F. Supp, 1128 (DD.C.ITBE) .. ...t ie e 3
FIC v, Consedidated Foods Corp., -

K I T 5,51,59
FTCv. Food Town Stores, 539 F24 1335 (4" Cir.1978) ... ... oo, a2
FTC v, Great Lakes Chemical Co,

528 T Supp. B3N D TE (1980) © oo et et e 10
FICy HE Heinz Co , 246 FAd 708 (DLC Clr 2000 .. ... ... .. 3.4,7.8 11,12, 13,20, 52
FIC v, Harbowr Group Fnvestments, L.P., No. 90-2525,

OO0 WL 198519¢D. B.C. Now. 18, 199 .. .. o e a4
FiCwy Lf!ﬁmy, e, leF. Supp. 2d 3D TLC2002) . 2,5, 13,51, 50
FICv. Naticdnal Teq Co., 003 F2d 694 {8th Cir. 1879 .. .. . .. 0o .. 18, 74, 75, 7o
FIOv PPG Incdus Tne, TORF2ZA130DC G I986) ... oL e g, 64
FTCvy, Procter & CGamble Co 380 US, 5681957 ... i i n EEERETTRRS 12
Py Staples, fne., STOF. Bupp. 1066 (DD.C. 1997y .. ... ... 3,014, 23 25 28 52
FFC v, Swedish Match N.A.dnce.,

131 F. Supp. 2d 15T RDC2000) ..o 3, 13,23, 25, 28,52
FTCv. Toys “R™ U, 221 R3A92B (75 Cir 20003 ... 000 e 5,51, 59




FTC v University Health, Inc.,

O38 F.2d 1206 (11 Cir 1902y . L i e e e e 14, 15
FIc v, Warner Communications, oo,

FA2F2d 1136 (9% CIn 1989) - oo oo e e T e e e e 69
FTC v, Wesiore Meaf Co, 272 U 8. 554 (1926) . ..ot i i e e e e 7
Grand Union Co., 102 BT.C. Bl {1083 L. i e e e e e caae, 74
Grunman Corp, v. LTV Corp.,

527 F. Supp. 86 (B, NY. 1981 ... e 8,13
Grupman Corp. v. The LTV Corp |

665 F 28 10 (2. CILIIBIY . oo et ittt e i e e e e e e 32
Heubleim, Inc,, B0 F T O 383 (1080 . .. i e e 20
Fat T Disteil. Cres, Tne. v, Walsh Trucking,

BI2 F.2d 786 (2d GO 1987} . o e e et e et e e e e e e 20
Jim Walter, Q0 E T . 6T (LT i e e e e 75
Lefara-Fend Corp. v. The Vendu Co.,

G0 . 2d 255 (T I 108D e ot e e e 13,61
MeGahee v. N, Fropane Gas Ca,,

B8 F2d 1487 (11th Cim 108B) . o i e e e ra s e snanansans a0

Mercantile Texas Corp. v. Board of Governors
of the Federal Rgserve Sysrem, 638 F. 2d 1255 (3UCm 1981y ... 2T

Mew York v. Kraft Gen. Foods,

Q26 . Supp. 321 (S D N Y. 1905} e g
Olin Corp. v FTC, 980 F.2d 1293 (0 CIr 1993) ... . oot iie s 2,9, 14,62, 64, 68
Odin Corporation, L13ET.C.400(1990) ... ... .. ... ... ... ... 34, 62, 68, F5, TR 79
Fillsbury Co., 93 L0 906 (0079 . e 13
RER Domnelly & Sons Co,, 120F.T.C.36{1995) ... e e s 32

Rebed (N Co., e v Ar_.iam:‘c:ﬁfchﬁe!d Cen,
R T B B s o 1 OO 20,28

vl



Reichhold Chemical Inc,, SLET.C.246 (1978} ... o i, 24
Retaif Credii Co. , 92 FT.C. L (1978 L e e 71,772,793

RSR Corp, 88 F.T.C. 800 (1976),

affd, G2 F2d 13170  Cir 1979) .. ..o 74,75, 83
Service Corp. fnrern 05 FR35043 . 32
Tuséy Baking Cerov. Ralston Purina, Inc.,

633F Supp. 1250(L.D. B 19871 .. e e 14, 52
UAW v NRER, 4539 B 2d 1329 (. C. G 197 . o o, 39

Unidted States v, dzzarelli Const. Co.,
0l ol B T 4 T . « |

Uhnited Srates v. Baker Hughes, Inc.,
OQOBFE2Q 981 DC. Cir 1990Y . ..o o na e 9, 10,13, 15, 16, 19, 20, 23, 24, 27, 28

Uniied Stictes v, BElue Befl, fne.,
395 FE. Supp. 538 (M.D. Temm. 1078) . ..o i fd

Lhnited Stutes v. Calmar, Inc.,
612 F. Supp. 1298 (DLNT 1985) oottt e e e 10, 20

United States v. Cdbro Corp.,
A F Supp G0l S D N Y LB . o e e e 63

United States v. E.1 du Pont de Nemours Co.,
300 TS LG 1B . . .. e e 76, 77, 88

United States v E.1 du Pant de Nemours Co.,
S5 UL SBEIYTY ..., e e e e . Th

Enited Staiey v. Bl Paso Notural Gas Ca.,
N % B 83,12, 78

Linited Siares v. Folsiaff Brewing Corp.,
e L R 5 i 19,27, 41

United Sttes v, Franklin Elec. Co_, Inc.,
130 F. Supp.2d 1025 (WDLWIse. 2000} - e e 23, 24, 37



United States v. General Dhvnantics Corp.,

T T T I . 3,13, 14, 51, 54
Unired States v, Gillette Co.,

S28F. Supp 7R{D.C1993) . . 28, 20
United States v. Greater Buffalo Press, Inc.,

T I Y L 1 e 64, 63
United States v. International Harvester Co.,

G4 F2d 260 (7 i 10T e 18
United States v. M.PA, Inc.,

307 F Supp. 78D, Colo. 1075 L e e 11
United States v. Microsafi Corp.,

2R E A R (D . Car 2000 51,71, 72
Linited States v. Pabst Brewing Co.,

206 F. Supp. O B D, Wis. 1060 L. e 63
Unifed States v. Phillins Fetroleum Co.,

367 F. Supp. 1226 {CD.Cal. 1972) ... B, 68
United States v. Sy fomer, D03 F2d 659 (9" Cir 1990) .. ..ottt e 1@, 19
United States v. United Tote,

FORE Supp. 1064 (DDl 19913 . .. vt e e e e 15, 24, 37, B
United States v. Von's Grocery Ceo., 3BTRS 27001965 . . . . .. 76, T8
Unired States v. Ward Beking Co, 370 US. 327{1964) .. .. ..o i i inenes 12
United States'v. Wasie Meomr. Inc.,

T E 20 70 2 Cin 9B . o e 10, 30
Wsol v. Great North Asser Memt., Inc.,

114 F Sopp. 2d T2HONTLIL 20000 . ..o . 27
STATUTES:

Clayton Acl,
Section 7, LS ULR.C. & 18 . L . pussim
Section L1{b}, I3 US.C. §210) ... ... oo .. paysim

viil




Federal Trade Commission Act, -
Seetion S, 1S U R 18 e PUSSIm

OTHER AUTHORITIES: -
2A P Areeda, H. Hovenkamp & 1. Solow, deitruse Law, (2002}
[ 7. 24
4 P. Areeda, H. Hovenkarmp & J. Salow, Antifrust Lew (rov. ed, 2000)
O03E © et e e e 31
L) DL O 14, 23
7. S 65
05 . o 63

Dalkir, et ool., Mergers in Symmetric and Asymmetric Noncooperative
Auction Markets: The Effecis on Prices and Efficfency,
2000 Int’] T of Industrial Orgamizatton 18 . oL oL o 50

Kovacic, William E., Merger Policy in « Declining Defense Industry,
36 Antitrast Bull 545 (1000 e 12

Kwoka & Warren-Boulton, Efficiencies, Failing Firrs
and Afternntives to Merger: a Policy Syrthesis,
31 Antitust Bull 431 (1088) . .. e 62, 64, 68, 64

Posner, B, Antitiust Low An Beonomic Perspeetive (1970) 0 o o0 L. 61

LS. Department of Justice & Federal Trade Commission,

Hurizomiel Merger Guidelines (1992, revd 1997) ... .. o, Passim
Von Kalinowski, I., 4ntizrust Law & Trade Regudation (2ded 1996y .. .. .. ... ... . 5,13, 51
Wormacoll, K., and I, Wonnucotl, Introductory Statistics (4% ed, 1985) ... o ees s, 61

i




INTRODUCTION

Respondents” brief reads asif thg}r were not present at the trial. Tn 173 pages. all they conld
muster in defense against overwhelming evidence of anticompetitive effects is a fow paragraphs of
unsupported demals. Often misciting the law, most of their brief instead attempts to change the legal
standards that apply to this case; the rest is devoted to a langthy arpument that several companics
elsewhere inthe world can build eryogenic tanks. Yel, substanlind evidence shows that no company
has restratned CBI from raising prices and margins in the United States, and thus, as 2 matter of law,
CBI's illegal acquisition must be undone.

In TV(s, CBIis simply amoenoepolist. Whatever price competition CBImight have reccived
from Howard, it guickly eliminated. As the customer, Mr. Neary said, “we’re basically hosed.”
{Weary Tr. 1451} And since CBI insists that 2 divested conmpany must be large, the public is entitled
to a complete divesttnre on the basis of this evidence alone. This Tribunal should take no comfort
in Respondents’ claim that it won’t increase prices in TV(s “because it has voluntarily restricted
sell {0 seeking no mare them o four percent mangen.” (B, Bnelat135, a26)  Alier raising prices
and margins; after colluding on prices in LNGs and TV Cs; and after taking out its closest competitor,
ihe most CBI can UE[‘E:in response is “TTust us  we won’l do il agam.” This isn’t enough.

Throughout the trial, substantial evidence has made it abundantly clear that {i) Complaint
Commnsel has proven its prima facie case; (i) Respondents ful 1o rebul that case with any showing
that other competition 15 replacing PDM as a competitive force, profitably at pre-acquisitien prices;
and (iii} Complaint Counsel has offered undisputed evidence of anticompetitive effects thal prove

that no other competition can restrain CBFs anticompetitive behavior in the way PDM could. We
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are well beyond the required proof of mere “ingipiency™ heve, and thus an undoing of this illegal
meryer 1s mandated as a matter al law.

Respondents Cannot Show That Other Competition Ts Likely To
Compete At Pre-Merger Prices Profitably.

TInder the law, once Complaint Counsel offers evidence of high concentration, it iz then
Respondents’ “hurden to rebt a prime fucie case ot illegality.™ Ofin Corp. v, FTC, 986 F.2d 1295,
1305 (2% Cir, 1993%, FTC v, Libhey, fnc, 211 F. Sapp. 2d 34, 51 (D D.C, 2002) (*The FTC s prima

facie case, which c¢reates 8 presumption of anti-compeiitive cffects, shifts the burden to the
defendants to produce evidence to rebut that presumption.™). Respondents’ entry story, howewver,
just doesn't work.

Respondents seem (o believe, emronenusly, that they nesd only prove that other competitors
exist. They are wrong. Complaint Counsel knows that these so-called entrants bave been building
cryogenic tanks ¢lscwhere in the world for many years. The exislence of these companies cannot
undo the eifects cansed by the elimination of PDM when they are not as cost-effective and hence,
ol as competilive as CBT is (and PDM was) in the United States. For decades, CBI and PDM, the
only two low-cost, quality competitors, have dominated the TS, market. Al other companies ars
far afT the mark r:m-‘.t:; riee, and guality.

The law requires more than mere compclition: Respondents must show that so-called
compelitors are likely W compele pro[tably at pre-acquisition prices. 115, Department of Justies
& Federal Trade Commission, Horizosnral Mergey Guidelines § 3.0 (1992, rev’d 1997} (Entry must
be “profitable” st “premerger prices™ and “be sufficient 1 relum murkel poees to their premerges

levels™), FTCv. Cardinal Health, Inc., 12 F. Supp. 2d 34, 58(D. D.C. 1998) (Following Gidelines).

The fact 15 that they cannot. For cxample, o companies besides PDIM and CBI could compute



eflectively i 1995 in Memphis for an LNG tank. |

HOCTE 869, 872: RX 157 at | 1 in camera)
Nonc could do so post-acquisition, when El Paso, [ ], CMS, and Poten & Partners all selected
{CRL Nome can compete agamst CBTin TVC. Nothing has changod these Tacls since the acquisition
—except that DM is gone, and CBILis free to raise, and indeed has alrcady raised, its margins and
prices towards the price of the next lowest-cost competitor.

Almost every antiirust case in history includes evidence of some other competition. Lven
tlicrosoft fzecs competition om IBM and Appie, Coca-Cola Bottling hud only i+ 54% market share
after it bought the rights to distribute Dr. Pepper, and vet the Commission still ordered it to divest
becanse there was “sume evidence” of pnee increases “since the acquisition.” Coca Colz Bottling
Cn. of the Southwest, 118 T.T.C, 452, 606-608 (1994)." Lven if there were other competitors
actually in the U.S. market, the deciding issues are that CBI bought its closest competitor, PDM,
which is not likcly o be replaced by an equally cost-effective and qualified competitor. Numerous

repent cases from eourts in the D.C. Circuit have used this economic principle to find lisbility.?

\Cardinal Healih, 12 F. Supp. 2d 34 {Meryer of [our wholesulers enjoined even though
there were 40-pius [wll=finc pharmacculical wholesalers inthe United States); FTC v Mapdes,
Ire., 970 F. Supp. 1066, 1079 (D.D.C. 1997) (Merger enjoined even though many other
competitors sold office supplies besides Staples and Office Depot}.

e, e.g., FTC v, H.1. Heinz Co., 246 F.3d 708, 725 (D.C. Cir. 2001) (By buying its
closest competitor, Heinz would create a “durable duopely” that “affords beth the opporunity
and incentive for both firms to coordinate to increase prices™); FTC v, Swedish Match NA. Inc.,
131 F. Supp. 2d 151, 169 (D.D.C. 2000) (“A unilateral price increage by Swedish Match is likely
aller the sequsiton because i wall clitminate one of Swedish Match’s pranary direct
compatitors. "), Cerdiral Health, 12 F. Supp. 2d at 64-65 (By combining with its closest
competitor 1o capture an 80% market share, defendants could “curb downward pricing pressiee
and adversely affect competition™); Staples, 70 T. Supp. at 1082 {By eliminating closcst
competitor, “this merger would allow Staples to increase prices or olherwise maintan poces at
an anti-competitive level.™); FIC7 v, Coca-Cola Ca, 041 F. Supp. 1128, 1139 (1D.1).C. 1985)
{""The statk, uirvaniished truth is that the Dr. Pepper brand has been a staunch effective
compelitor...thal Coca-Cola Company has tried to stifle” and is “now sesldng to buy™); Merger

3




Eespondents [atlcd 10 mention any of these cases — the most recent holdings from the conris in the
D.C. Crrcwnl that discuss the Merger Guidelinegs. Tndeed Respondents £ail to cie any Commission
case after 1991, which wortld have nscd these Guz’de{{ﬁgs.

Sioce Lhe acquisition and with competition eliminated, CBI is still the lowes{ cost provider.
No one else comes close. As Mr, Glemm 1old his investors, “we can still be low bidder and make
more froney™ thun the Uumpelitinn and “win the work™ af will, unless someone bids under cost.
{Flemm, Tr. 4380-81; CX 1731 at42_44) The Morger (ruidelines teach that a “merzer involvine the
first and second Jowest-cost sellers conld eanse prices to rise to the constraiting level of the next
lowsesi-cost geller,” M&!rlger Cuidelines § 221,021, Aednz, 246 F.3d at 717 (When two competiitors
competcd for the lower price position, itis simply ““an indisputable fact that the merger will climinate
compethon beliveen™ lhoem, and it would sean obvious that poces would mye).

Uniike: Indyge Henderson in Heirz, this Tobunal nead not decide whether higher poices s
likely to ocgur - they have. One of the clearest examples is the history of prices at Cove Point.
Prices and margine went down when CBLand PDM competed; thev went up when CBI drepped out,
they went up again when CBI bonght the contract and eliminated PDM. CBl%s prices then inercascd
towards the nexl lowest competitor’s price. The afleped new competition didn't resiram CBI one
hit. Far sxample, pm—acqfﬂsitiﬂn, Whessor's price was ahoul 78-90% higher than CBT's. Sinca the
acquisition, Whessoe’ prici 18 tnchanyed, bul CBI's price has increased 1o a point where Whessoe's
nrice i only 10% higher than CBI's. | ] Thus, the uncontested facts
prove that, CBI has now raisad its prices and margins far abnve where they were pre-metger — and

vet CBI's prices are still substantially lower than those of its alleged competition.

Crtiddeefines 021 (A merger involving the firsi and second lowest-cost sellers could canse prices
1o nise 1o the constraming level of the next lowest-cast scller.™).

4



Respondents have no proof that any competitor will replace PDM fully and drive prices hack
down in any market. In short, there sumply 1s no safficient cniry —just the usual suspeets that have
competed ineffectively for decades. Theseso-called com petitors havenever impeded CBLinthe past
{unlike PDM), and there is ne cvidence that they will now.

Proof of Anticempetitive Effects “Cements™ Complaint Connsel’s Case,

Almost half of Complamt Counsel’s closing was dedicated to anticompetitive effecls, and
vel Respondents’ 173-page brief all but ignored (his issue, offering a fow unsupported paragraphs.
Yet Complaint Counsel’s uncontested evidence of anticompetitive effects makes the remaining 171
pages of Respondents” brief imrclevant. That's because evidence of any “post-acquisition
anticompetitive”™ conducl (2g, atempted collusion or higher prices) completely “cements”
Complaint Counsel’s case. Von Kalinowski, 1., Antitrust Law & Trade Regdation (2d ed. 1996)
{hereinafler *Von Kalinowski™) at § 4.03[4] (Citation omitted); United States v. General Dynarmics
Corp., 415 U5, 486, 505 n.13 (1974 (*post merger evidence showing a lessening of competition
may congtitute an ‘incipicney” on which to base a divestiture suit.™ ).

Indeed, the sole pwpose of wsng HHIs, entry, and experts is to predict whether
anticompetitive effects may be likely, When there is evidence that such effects have occurred, no
other apalysis is needed.  L:bhey, 211 F. Supp. 2d at 49 {* Proof of actaal detrimental offcers®™ can
““obviate the necd for an inquity into market power, which is but a ‘suFogate for detrimental
effects’*) (citations omitted); FTC v. Yoys "R™ Us, 221 F.3d 928, 937 (7° Cir, 2000); FTC v,
Consolidated Foods Corp., 380118, 592, 598 (1965) (“1t is, of course, true that post-acquisition
conduet may amount to a violation of § 7 cven lhough there 1s no evidence to establish

probability...™),



Here, thers is evidence of attempted or actual collasion az well as higher prices and margins.
Nome of this evidence would exist if there were any genuine threat of entry at the same level as PDM.
Thus, it i5 no surprise that C Bl failed to o fier an?p ost-acquisition ¢ ompany d ocutments e ven
meritioning alleged entry as any kind of a threat. Nor did any CBI witnesses (e 2., Lacy, Sleimer,
Miles, etc.} come in and counter amy of the evidence of illegal conduct. See AW v NRES, 459 F.
2d 1329, 1336 (D.C. Cir. 1972) (Fatlure (o bnng in documents and wilnesses creates “the most
vatural infercnec, that the party fears to do so,” and that the evidence “would have cxposed facts
unfavorable to the party.™) (Citation omitted). Instead, CBI's ttue view is best summed up by
(ilenn’s statement that the only change in competitionis that CBI ean now “win the work” whenever
it wants. (Glenn, Tr. 4380; CX 1731 at 44} The bottom line is that, with PDMM eliminated, no other
competitor can stop CBFs quest for more profits at the cxpense of the customer.

This Tribunal Shonld Riject Respondenty® Novel "Exiting Asset” Defense,
Especially When They Cannot Satisfy Any Of Its Elements.

This Tribimal should refuse to follow Respondents” invitation to reject decades of ULS.
supreme Court and Commission preecdent o ercate 3 now “cxiting asset” delensc, capeeially when
the 1986 article Respondents rely upon proposes that at a minimmme: {i) all the assets leave the
market entirely; and (ii;m other allernative purchascr is available. Here, Respondents’ unproven
theory is that PDM would have liguidaied by selling its assets to other competitors who wonld
continue to build ongoing projects like Cove Print. Morcover, both Scheman and Byers —
Respondunis® only wilnesses on thes poml. admdlezd that they did oot try o contact any other
purchaser, There is simply no reason for this Tribunal ever to create new law.

Divestiiure Is Required Under The Undisputed Faces Of This Case.
Finally, Respondents argue that this Tribunal should only consider divestiture as some kind

of last resort. Respondents want to keep all the PDM assets and promise o leach others how lo
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compete batter. No law supports thear argument. Sinee this case began, Respondents have found

no case where the Commission, or any court in an FTC case, declined to follow the mandate of

Congress for some form of divestitore under Section 1 1{b) when avielation is found. Although it

is concepmally possible that in some extreme case the Commisgion might find that no form of

divestiture 15 passible, over many decades the Commission has not [onnd such a case. {(See Seclion

V infre.) This case does not begin to rise to the level that would warrant any exception to clear

Congressicnal intent.

T sum, the substantial evidence shows that CBI's acquisition of PDM may lessen
competition and indeed already has done so. Thus, Complaint Counsel requests thal this Tribumnal,
folowing Congress” mandate in Section 11(b) and established Commiission precedent, order CBI
0 divest the 235¢18 1t acquired from PDM, and take other steps necessary lo reestablish PDM as a
digtinet and separale, viable and competing business in the relevant markets,

I EXTRAORDINARILY HIGH CONCENTRATIONIN THE RELEVANT MARKETS
DEMONSTRATES THAT TIIE ACQUISITION MAY LESSEN COMPETITION
SUBSTANTIALLY,

Eespondents’ brief, ance again, does not challenge any ol the market definitions at issue.
Instead, they assert that-proot of high markct coneentration alone does not satisfyy a prima facie case.
Mot true. quz, 246 F.2d at 716 (“Sufficiently large FHI (igurcs estublish the FTC's prima facie
casc thal a merger is anti-competitive.™) (Citation omitted).

Respondents also do not contest that the HHI: m this case are between 5,900 and 10,000,
At best, they claim thal by shorlening the relevant time period and thus exeluding one of the partics,
the HHis are at the maximum 10.000 in soine of these markets. Their claim is thal even 10CRI bid
ani) even won projects, it was not in the market because those projects were not built during the last

couple of years before the merger. Respondents’ theory mukes no sense. Indeed, courts have



rejected this theory repeatedly, E.g., United States v Bl Pase Natwro! (Gaus Co,, 376 U8, 651, 661
{1964) (Helding thar “[u]nsuccessful bidders are no ic.ss competitors than the successful one™ and
omdering divestiturs even though acogmred COII[puIl}-‘E[J not made any sales, but had only bidy, FTC
v, Alliamt Techsystems, fnc., 808 F. Supp. % (D.D.C. 1992) (Enjoining merger of competitors of
amtnunition for Abrams tank hefore sales cver taok place); Grumman Corp. v LTV Corp., 527 F,
Supp. 86{E.D. N.Y. 1981} {Enjoining merger between delense conlrastors for attack aircraft even
though eme had not sold any products for years). Even under Respondents” theory. however, these
HHIs, still prove “by 2 wide margin”™ the likelihood of anticompetitive effects, Heinz, 246 F.3d af
716 (pre-merger HHis over 4,773); Merger Guidelines §1.5n1.17. Tndeed, it 15 a bit ridicalous for
Resgpondents to say that forgign competitors, who never won any business here, are in the mkel,
but that CBI, who competad and won projccts, s not.

Respondents nusstate the law when they say that Complaint Counsel has 1o show more than
high coneentration for iis prima facie case. In fhe most recent pronouncement of the burdens of
proof, ignored by Respondents, the ThC. Chitenrt plannly held that “[s]ullicienily {arge HHE fipures
cetablish the FTC's prima facie case that a merger is anti-competitive.” Heinz, 246 T.3d at 716
(Citation omitted). Indead, the verysystem of HHT mmalysis that Dr, Harms snd Respondents crilicize
i3 cxactly w_hat the Hefiz court used, and every court and agency have used since the Merger
Guidelines have been published — cven ibosc that Respondenis ermomeously cite for this proposition.
See id.. 0. 9. Even the case they cite about the Guidelines not being *tinding,” F7C v. PP Indus.
e, 798 F.2d 1500 (DWC. Cir, 1986) {Bodk, 1.3, used the HHI method, hofding: *There is no doubt
that the pre-and post-acquisition HHI's and market shares found in this case entitls the Conmuission

to same preliminary reliel’ fd al 1503,




Fespondents fail to mention that the very case they cite rgjected Respondents’ argument that
higheconcentration docs not satislythe primea facie case. For cxample, Baker ITughes states the same
ruls as laler cnunciaed in Heinz, United States v, Baler Hughes, inc Y08 F 22 981,982 (D.C. Cir.
19901 {*By showing that a transaction will lead to undue concentration.....the government eatablishes
a presumption that the transaction will substantially lessen competition.”™). Because, Complaint
Counszl shows post-acgusition HHT levels well above 1,800, ihe case & over unless Respondonts
“nroduce evidence” to rebut this legal presumption.

It 35 smply rresponsible [or Respondents o argue that (his case is “legally and factually
similar”™ to Baker Hughes and thos should have the same ouicome, (R. Brief &t 14) As the Minth
Circuil pomied oul 1o & defendant who inied Lo make this same arguarment, “|the clearest reazon why
Baker Hughes docs not confrol” in this case “is that the Comnussion responded to the Company’s
rebultal . whereas in Baker Fugheay, the government &id nol,” Ofn, 986 F. 2d at 1305.° None of
the ¢ases cited by Respondents, inciuding Baker Hughes, hold that evidence of high concentration

does not, by ilsell, eslublish a prime facie case.t

*Notably, in Baker Hughes, unlike the facts in this case, all compcetitors, including both of
the merging parties werZ foreign companies that built the products overseas. Boker Flughes, 731
F. Supp. at 4. Moreover, thers were already ather compettors besides the defendants who had
imporled Lhe products inio the United States. £d. al 10, The court also held that the market
sharcs were unreprescntative because these firms had traded competitive positions frequently
aver the vears. Jd, at 9, The Justiee Department, however, never went bevond its primy facie
case and offered no evidence of any anticompetitive effects. &f. at 12.

*Even the Kraft case, on which Respondents rely heavily, is to the contrary. There, the
court used the Merger Guidelines expressly, found that the State of New York did show that the
combined market share of only 14.52%, which had been declining, still reflected “significant
antitrust concerns,” but in light of the substantial evidence that the prodects at issue, Grape Nuts
dnd Shredded Wheat, were not consumers” first or second choeices and that the low market shares,
which were daclining, the State simply did not carry the duy. New York v, Kraff Gen. Foods, 926
F. Supp. 321, 366 (S.D. N.Y. 1995). Fruchauf Corp. v. FTC, 003 F.2d 345 (2d Cir. 1979) is also
inapposite. Tt involved a vertical merger (the partics did not compete) with resulting market
shares of approximatel ¥ 5 8% — hardly similar to this case. 4 at 3535,
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As pointed out in the Introduction above {at p.3, n.2}, Ruspundents ignore the mast recent
D.C. Crrcuit cascs on point as well as all the FTC precedent since the Merger (Fuidelines,
Additionally, they miscite the few cases they can nfmster for their point. For example, they claim
that “market share statistics are insufficient to void a merger.” (R.Bricl sl 7, eiting 1.5 v Wasie
Mgz, Ine., 743 F.2d %76, 982 (2d Cir. 1984}, But the court in Waste Management held: “a pasi-
merger market share ol 48 8% 15 suflicient to establish prima focie Wlegality.”™ fd at 981°F United
States v. Syufy Enter,, et af., 903 F.2d 659 {9% Cir, 1990} is no different. There, the court held thar
“[t]ime afler time, we have recognized this basic fact of economic life: *a high market share _may
ordinarily raise in infersnce of monopaly power.'™ I at 664,

Fespondents then ask that this Tribunal simply ighore the statistics and rely mstead on
“commercial realities.” (R.Briclat &, citing FTC v. Great Lakes Chemical Co., 528 T. Supp. 84 (N,
D T (1981); United Stafes v Calmear, Ine., 612 F, Supp. 1225, 1301 {D.N.). 1985)). But the
Respondents fail to mention that the court in Great Lakes decided that the “market share and
conueniralion slalisues” were “guestionable,” leading the court to determine, among other things that
there was not any competitive “overlap™ between the respondents’ products. Grear Lakes at 86, 92.
As this wag merely 2 preliminary injunction hearing, the court explained that if the FTC won at trial,
“divestiture would be an effective ultimate remedy.” 74 at 99, Calmar, ancother case cited by
K e:qpnndents.; held specifically Lhatat 2,302 HHI, the “merger will result in a degree of coneontration
which establishes prima focie that 1t is likcly to cause a substantial lessening of competition.”
Cardmer, 612 F. Supp. at 1305 (Holding that defendants” cvidenec of entry rebuotted the povernment™s

case). Finally, contrary to Respondents’ position, M.A2M. held that “market statistics therefore

"The court then went on to find that the prima facte cass has been rebutted anly hecause
BNy was so 2asy in the garbage truck market where trucks from Ft. Worth could be easily driven
lo the Dallas market. Weste Meme, 743 F.24d at 983,
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present a prima facie violation of the Clayton Act™ &t which poml the “burden then shifis 1o the
defendants to demonstrate clearly that the merger portends no prohability of substantial diminntion
olcompelon” Laifed States v MAAL, Inc, 397 F 3upp. 78, 81-92 (Td, Colg. 1975). Thus, nene
of these cases stand for the proposition offered by Respondents.

Ilere, the structural cvidenee of concentration is off the charts -- between 5,800 to 10,000
HHI (8ee CC Posi-Trial Briel, Section I). Bespomdents’ own documents corroborate these
conclusions.” For example, in early 2000, Mr. Scorsone estimated for the PDM Board that PDM and
CBleackhad a{ }and Morsea[ ] market share in domestic crvogenic tanks for a total
of [ Tmarket share for the combined CBIPDM/Morse, (CX 660 at3; Scorsone, Tr. 5[79-5180),
Mr. Scorsone also admutted that CBI was PDXM s andy competitor on domestic LNG, LPG and TVC
projects. {Scorsonc, Tr. 5183; CX 660 at 2, 5) There is no evidence to the conuary. Accordingly,
the concentrations here are extraordinarily high.

Respondents claim that they would prefer a short time period that then excludes one of them
from the market. Their basic prmeiple is flawed, however, since they were in the market. But also
the idea that one shonld use short time periods in this case when sales are so infrequent is against
all established theary on this poml and the facts in this case. For example, the Merger Guidelines,
established case law and economic theory teach that in markets “where individual sales are large
and inf requcr-it s0 that unmual data may be unrepresentative, the A gency may measure market shares
over a longer period of time.” Merger Guidelines § 1.41; see Baker Hughes, 908 F.2d at 986

{criticizing the government’s reliance on market data for only a throe-year period where shares were

The Comunission, courts and the Merger Guidelines allow consideration of such pre-
acquisition industry evidence. £.g., Mereer Guidefines §2.211, n.22 {*normal course of business
documents from industry participants™); I re Cocae-Cola, 117 F.TAC. 795, 945 (1994); Heinz,
Zdg F3dac 717
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*“volahile and shafting, and easily skewod™}) Evidence that high market shares are sustained over
many years ig regularly used in antitmst cascs 1o asscss market power. Yee feinz, 246 F.3d at 714;
Rorden, Faoo v, FTC, 674 F. 2d 498, 512(6" Cir. 1955, Even Dr. Harris testified that he could see
1o reasonnot 1o go back o 1995 or any particular year for that matter. (Harris, Tr. 7228) He offered
no altcrnate theory. Respondents’ own documents hst relevant projects that encompass the same
tzme period Complaint Counsel proposes.

Nevertheless, Respondents 2till claim that CRI was not a competitor in the TV market at
the time of the acquisition, and so a shorter time penod would yield 1o chanpe in the markel. This
argnment is wrong, Firse, CBI bid and then won a TVC project just six wecks before the merger,
after promising to Spectrum Astro that it could rely on CBI as a “long-term supplier and partner” in
the TV C business. {CX 1599 at 7). CBI had also bid on another TVC projeet just three vears before
and [

i

Second, the fact that CBI was a major loree m dding and even winmmyg @ recent bid
dormonatrates that they wore 8 significant market participart and thus must be included inthe market
for merger analysis purposes. See, e.g., FTC v, Practer & Gumbie Co., 386 U8, 508, 581 (1967)
(Tt 33 clcar thav the cxisience of Procter at the edpe of the industry exerted considerable infloence
on the maII-:.et”}; Ef Puso Natwral Gas, 376 TS, at 661 (“Unsvecessful kidders are no less
compelitors than the successful one. The presence of two or more suppliers gives buyers a choice™);
Merger Guidelines § 1.41 .15 (“Where all firms have, on 2 forward-looking basis, an e qual
likelihood of securing sales, the Guidelines indicate the agency will assign those firms equal
shares.”); William E. Kovacie, Merger Policy in w Declining Defense Indusory, 36 Antitrust Bull,

543, 573-74 (1991} (Assigning share to bidders who have a likelihood of winnmg); Affiant
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Techsysterms, 508 F. Supp. at 24 (D.ILC. Nov. 23, 1992} (Enjoining merger of competitors of
ummuniiion for Abrams tank before sales cver wok placey, Grmman Corp., 527 F. Supp. at 106
{Enjoining merger between defense contractars for atmek aireraft even thouph one had not sold any
produsts for years).

Finally, this Tnibunal shanld reject Respondents’ one-sided argument thit posi-scquisition
evidence is only useful to show pro-competitive behavior in the market, despite the 1.5, Supreme
Court having heid that such evidenee is pretly uselbess, excepl when 1l shows that the respondent
acmally did something, post-acquisition, that is anticompetitive. ndeed, the Court explained that
“post merger evidence showing 4 lessening competilion may constilule an ‘incipiency’ on which to
base a divestiture suit.” Feneral Dyvramics, 415 U5, at 505, n.13; Von Kalinowski at § 4.03[4],
eiting Lekro-Vend Corp. v The Vendo Co, 660 F.2d 255, 276 {7 Cir. 1981) (| Pjroof of post-
ﬁ.cquisitiun anticompetitive effect cements the plaintiff’s case.” ).

In surm, the acquisition has increased the concepimion in sach ol the relevant markets o
exireme HIII levels of | }to 10,000 — the level of “pure monopoly.” Merger Guidelines § 1.5,
1n.17. Whem one compares Lthese HHIs to recent decisions where the FTC hus prevatled, 1115 apparent
that Complaint Counsel’s burden of proof has already heen met overwhelmingly.”

1. RESPONDENTS FAILED TOC REBUT THE PRESUMPTION OF
ANTICOMPEITITVE EFFECTS.

Onee Complaint Counsel hag established a strong prime facte case through statislics, the
burden shifts to Respondents to provide similarly strong evidence to rebut the presumption of

anticompetitive effecls, Ceneral Dhramics, 415 TS, at 497-98; Baker Hughes, 908 F.2d at 991

"See, e.g., Cardimal Health, 12 F. Supp. 24 at 54 (D.D.C. 1998) (2,224 HHI); Swedish
Mateh, 131 F. Supp. 2d at 167 (4,733 HHT), Heinz, 240 F.3d at 716 (5,285 HHI); Libbey, 211 F.
Supp. 2d at 47 (5,251 premerger HHI).
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(*“The more compelling the prima focic cage, the maee evidence the defendant mus| present (o rebut
it.”™); Coca-Cola Bottling, 118 F.T.C. at 586; see 4 P. Areeda, TT. Tlovenkamp & J. Solow, Antifrust
Law, (tev. ed. 2000) (herenafter “Arceda™) at q ©Hb (“Even relatively easy entry should not
ordinarily be a defense o # racreer creating & monopalist or dominant firm™). Bespondents have o
such evidence.

Contrary to Respondents’ argument, all Jegal precedent places the burden of establishing
entry upon Respondents.  See Oin, 986 F. 2d ar 1305 ("[E)t is Olin’s burden to rebut a prima facie
case of tllegality.”); Cardinal Heafth, 12 F. Supp. 24 at 54; Staples, 970 F. Supp. at 1083); Tasiy
Baking Co. v. Ralston Puring, Inc., 653 F. Supp. 1250, 1264(E.D.Pa. 1987 ("[TThe burden of proaf
wolld be on defendants.™). Llirbversity Health, the case Respondents cite, says the epposite of whal
they claim. (R Briefat 12, citing FTC v, University Health, Inc., 938 F.2d 1205, 1220 {11* Cir.
1992)). deed, the 11% Circuil explained thal if (he governmenl shows high concentration, *a
presumiption of illegality arises,” and it is then defendant’s barden to *“rebut this presumption.” fd.
at 12187

Respondents have offered several emmoncous arguments in rebuttal: (1) efficiencies, (i) ease
of ctey, (jii) a powerful buyer defense, and {iv} unigue circumstances.” Respondents abandoned
their efficiencies defense at the beginning of tral, and their other defenses fail.

Fir.!rr,. the “powerful buyer” argument that Respondents argue is bused on theit unsupported

argument that the customers are big, and thus they can keep CBI from raising prices. Respondents

“Nowhere did the court say that it was the government’s burden to show an abscnce of
entry or barricrs (o catry. In fact, when the sovemnment did so, as we did in this cass, he court
explained that this evidenee was ““added to its prima facie case,” and that the FTC “boistered this
prima facie case with evidence™ of barriers. fd at 1219-20.

*Respondents also claim what they call an “‘exiting assct™ defensc, addressed in Section
TV below.
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did not actually cite any witnesses to prove this. Instead, their arpument appears ta be based on their
notion that having large customers is erough. The Guidelines explains, however, that “[b|uver size
alone is not ths determining characteristic,” but thaa defense may exist when large buyers tie up
the market with “long-term contracting” so that collusion would be difficult. Merger Guidelines §
2.12, That secnarto does notapply here. In any case, over the years, the “power buyer”™ defense has
been given little weight and is generally insufficient to counter evidence of high concentration.
University Heafth, 938 F.2d ol 1213 013 (*[Gjiven the FI'C's strong showing that the proposed
acguisition is likely to lessen competition substantially._we think that the existence of these
suphisitcaied purchasers in ihe relevanl markel, which may inhibit collusion, is insufficient to
overcome the FIC s case™); see alfve Cardinal Health, 12 F, Supp. 2d at 81 (Buyer power “alone
cannot rebut the povernment’s primo ficie case.™);, Unlted States v United Tote, T6R F. Supp. 1064,
1085 (D.Del. 1991) (Rejecling defense because it left smaller buvers “unprotected™); Alfiant
Techsystemy, BOE F_Supp.at 9, 24 {Granding prelimimary injunction even thoogh thers was only one
buyer — the United States mulitary).

Another case not mentioned by Respondents 15 the most recenl case m which the
Commission mnside_re_g and rejected this “power buyer” defense. In Coca-Cole Bortling, the
Commmission explamed] thal the defense is meanmygless unless most of the cusiomers “lacing un
antico mpetitive price increase could avail themselves of options ofher than paying the price increase
and thereby force™ the Respondents 1o lower their poices. 118 F.1.C ab 611 (1994} (Rejecung the
defense). As there arc no other fewer price options for customers of LNG, LEG, or LINFLOX tanks
— and no options at all for customers of TV s — this theary doesn’t worls at al] here.

Yet even the example in Baker Fughes of “sophistication” of some buyers proves the point.

There, the court found that the sophisticated buyers had competitive choices because they "typically
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wsist oo Tecedviny multiple, confidentizl bids for each order.” Paker Hughes U008 F.2d ol 956, OfF
contse, in Baker Hughes, ot least four companies competed, and twio of the alleged eninamts had
already antercd and sodd producty in the market, 7 at 988-989; 731 F. Supp. at 6. Buf those facls
Tz not even close ta those here. After the ﬂuniEitiC;.‘l_,JﬂlE largest of all customers, [ ], Bl Paso,
Poten & Partners, and CMS are dealing solely with CBT. Of these, [ ] and CMS looked at ene
ather potential supplier, Whessoe, whose prices were much higher than CRTs. There 18 no chance
that Whessoe, unliks one of the commpetiters in Baker Aughes, wonld become the mumber one
supplier, 90§ F.2d at 989 (top four cormpetitors frequently switched relative positions in the market).
Morcover here, CBI's price was at the same lovel as its Cove Point project, with ita [ ] profit
margn, which 1s neurly Lhree limes (he murgins sehicved when 200 and CEI woere campeting. (See
[ ] infra; CCEE TTE-831).

There is no evidence that most of these companies hiave any idea that CBI s raiging prices
and margmins. Ner could they, since PDM, the only other close cornparizon to CBL is gone, LIven
those large customers who know that they are heing “hosed,” are still forced to deal with CBIL:
TRW, Boeing, Linde, and Memphis G&W are hardly small companiss. Those companies thal are
small, likee Spectiun Astro and Fairbanks are just out of luck altogether. Accordingly, thete is no

| evidence that so phisticaté_h huvers have provented the anticompetitive effects of the merger.

Probahly the hest example of how a large customer 13 handling the lack of competition is
CMS, which selected CBI as their LNG contractor. {Scorsone, Tr. 5074 in camera) Bespondents,
of course claim that CWS is sophisticated. hut CTMES™s Imowledge base is limited (o CBT's high
margin business at Cove Point and the ¢ven higher prices of Whessoe, CMS thought that the price
of 1 quoted by CBI for the 140,000-cubie meter, single containment tank, way wilhin

range ol a compelibve prce, (f 1ir camera). CMS agreed to CBI's
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LNG tank price only [

= | in camera), SkanskaWhessoe
quoted to CMS a price of approximately [ ]. or about 10% higher than
CHI's price. {[ | in camera). Skanska/Whessoe’s quote o CMS was essentially
the same as Whessoe's carlicr quote to | ] for a 140,000 cubic meter, single
containment ING tank. (RX 157 at | ] in camera), | ] in camera).

Thus, in comparison with CBI's high Cove Point price and the even higher price from Whessoe,
CBI's price to CMS locked pretty good.

But CMS, of course, doesn’t know that prior to the acquisition, CBLhad quotedto [ Ja
price of | ] [or basically the same kind of tank. (RX 157 at [ ] in camera).
In fact, CBI's price to CMS forthetank is [ | higher than the price CBI quated for that size tank
prior ta the acquisition. [ 11 ] CBl is petting
nearly three times the profit on [ 1job> as it would have when PIDM was compeling.
(See | ] in camera (Using [ ] as a benchmark); [

] i camera)(Frofit margin on [ ] went from ahont | ] with competilion
to over | ] without}. Thus, sophistication docsn’t help if vou can’t see what the competitive
priccis becau-sc the only real competitor to CBlhasbeen eliminated. That’s why the companies who
know they've becn hosed ([ ] TRW, Linde, and Memphis G& W), ars those who had pre-
acquisition bids to compare with those, post-acquisition.

Second, Respondents also claim that this Tribunal should consider the “unigque ceonomic
circumstances” ofa “detenorating” market post-acquisition. (R.Briefat 10-11) This argument makes

little sense considering that CBI s making more money today than it ever has. {CX [ 731 at 4, 28)
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And Respondents offer no evidence to suppord. this claim. The other argument about cither PDM
or CBI heing weak doesn’t match any facts in thas case, since they were undisputedly the strongest
competitars in the markets. {R.Briefat {1, eiting Liitred States v. International Harvester Co., 564
F.2d 769, 7726-79 (7" Cir. 1977)) But even Interrutivna! Hurvester does not help Respondents,
because the weakness there of the target company could only be solved by the merger to help hoth
companics compete more strongly against existing competition. f& That can hardly work in this
citse where there 18 no other serious competition to compete against CBL

Respondents should have cited the eady Commission opinions on point, which have rejected
Respondents’ interpretation of Mnternational Harvester. Pillsbury Co., 93 F.T.C, 966, 1038-103Y
(1979) (*[W]e concluds that i { Fevernatioral Harvester wads Generaf Thmamics to extend to a widc
array of instances where *financial weakness’ constitites a defense for otherwise clearly illegal
mergers, we respecifally decline to follaw 1t,” declining to expand the “failing fina™ defense).'”

Finally, most of Respondenis” brief covers their assertions of foreign “entry” — even though
none of these have ever come close to winning any project against £2BI in the United States.  The
further problem with their entry stoty, howewver, is that they fail to even address any of the thiee
elemenls of ihe defense;_entry must be (i} timely (within two years): (ii) likely to be “profitablc at
premerger prices™; and (iii) sufficient to “deter or counteract” the possible anticompetitive effects
of the acquisitinn. Merger Guidefines §§ 3.1-3.4; Coca-Cofa, 117 F.T.C. at 953 {Entry “must be

abie to restore competitive pricing — i.e.. it must be effective in offsstting any loss of commpetition

""Respondents” citation at p. 24 to FTC v. National Tea Co., 603 F.2d 694, 699-700 (8th
Cir. 1%79) for a "weal” company defense docs not apply here. In that casc, it was proven that the
combined cormpanies would only have a 14.2% market share, and thus any exil from the markel
by the target company would be picked up by the “vigorous competition™ rom other grocery
stores, which would have actually made the market more concentrated. J. at 701, Thus, the
mergct was no worsc than that. :
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dueg to the business combinalion m queuli;:m"}. Yet, all that Respondents trned to prove was that
Messrs. Glenn and Scorsonc may think that foreirn firms may enter the LNG market, Dnited Stares
v. Falstaff Brewing Corp., 410 U5, 526, 565-568 {1373 (Discounting defendani’s testirnony as to
whether Lhey would enter a markel becavse “i0ws i the very nalure of such evidence that in the usual
case it is not warthy of credit™). But actions speak louder than words here: CBI's inercased prices
and margins, as well as their collusive conduet, are ontirely nconsistent with fear of sufficient entry.

Again, Respondents miscite the taw in an attempt to debunk the governing test for entry.
Relyving solely an Baker Hughtes, Respondents ¢laim that they do not have ta show any evidence of
the required three elements of entry.” 1t is no surprise that Respondents can cite Buker Hughes
from 189¢ and show that it does not endorse precisely the views set forth in the J992 Merger
(ruicfedines! No kidding. Woulds’t it make more sense to cite the post-1992 cases — especially from
the I».C. Circwii — that are on point and address the Merger Greidelines and appropriate merger
analysis? Thatis precisely what we did, and Respondents failed to do.™ And although Respondents
deny that this is the standard now, their Pre-Ttal Brief couldin® have said it better:

“Base of entry is established by evidence of timely, likely and sufficient entry. [Citing

Merver Guidelines as not binding] See generafly, Cardinal Health, 12 F. Supp. 2d

at 33, Entry i3 umaly ifit 1akes place within approximatcly two years. See Swgf, 903

F.2d at 666. Enfry is likely and sufficicnt if ‘case of crtrs in the market is such that
the producers in the market conld not long sustain an unjustified price increase.’

""Respondents also claim that “there have been no structural changes in the competitive
landscape which facilitate the exercize of market power.™ (R.Bricf at 130 (original in all caps))
But the acquisition combined the #1 and #2 dominant competitors in all the relevant markets.
Fespondents then claim that one couldn’t possibly have coordinated effects when there is
“sompetitive pocing from bidding” of “two to tluee” firms. {fd.) There is no such competition
here. When CBI wemt to Howard Fabrication and proposed that they “coordinate on a bid,” they
ohviously were not considering any other possiblc competitton.

"It is net appropriate fur Respondents (o use an “oslrch-like tactic of pretending that
potentially dispositive authority against [their] contention docs not cxist.” Berowsks v. DePuy,
Inc., 850 F.2d 297, 304-05 (7th Cir.1988) (Citation omitred)),
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Linited States v. Calmar, ine., 612 F. Supp. 1298, 1300 (TAN.], 19551 R, Pre-Tnal
Brief al 9.

Morceover, one of the cascs Respondents cite now for a differant point, Rebel (i, uses (he

—

Merger Gutdefines 1o explan thal “enlry”™ must be “timely, likely, and sufficient,” and thas entry is
not sufficient unless it can “take significant business away from™ the defendant. Rebel O4! (o, Fac,
v, AIEam{cRicﬁ iffeld Ce., 51 E.3d 1421, 1440 {0 Cir, 1995). Even more appropriaie, however, is the
precedent from the courts in the D.C, Ciremt itself and the Commission in merger cases using this
test. Heinz, 246 F.3d 715- 717 n.13; Coca-Cola Bortling, 118 E.T.C. at 586. Thus, the legal test
is clear, and the facts do not hegin to mset it.

Al The Allcged Entry Is Not “ Timelp” (Within Two Years).

Respondents clanm that Baker Hiughes has rejected the Merger Guéidelines” requirement for
timely entry (within two vears), even though this requirement wasn't added to the 1992 Merger
(ruideliner until two years after that case in 990, What Seker Fieghes sand was (hat the Depariment
of Justice™s argument for “quick”™ entry was undefined. 908 F.2d at 983, It is defined now, and
courts and the Commission follow it expressly. Merger Guidelines § 3.2

There is no evidence that any of the so-called foreign entrants have won, or are likely to win,
any bid for any relevant product in compelition against CBI sinet the acquisition. 1 has alremly been
over lwo yeurs smee the scquisition, and sdll there is no sufficient entry. Nor is there any proof that
any sufficient entry is likely any (ime¢ soon, since every project where CBI has shown any iolercst
and that has been awarded, CBIhas been selected. The onlv occasion where an}f-forcign competitor
may have 2 chance is the one project whete CBT rafiesed to bid, Dynegy, which tells us nathing about

any cntry’s ahility o restrain CBI's prices.
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B. Eniry Cannat Be “Profitable ut Pro-Merger Prices.™

Respondents’ [eaghy arguments that several competitors know how 1o build some of the
refevan: lanks miss the poim enlirely. The law requires that Respondents show that these
competitors can compete prolitably at pre;acquisitiﬂn?rices. The fact is that they cannot. They
could not campers aftectively when they tried in 1993 in Mamphis for an LNG tank. They did not
afterwards, when thev were dropped from considerationby El Paso, [ ], and CMS, who all s=lected
{CBI. ATV s briefsuccess ina few LIN/LOX projects proves only thal ALY s Anal prices, including
changre orders, arc higher than CBI's, and their quality of work 18 poor. Tven ATV admurs that it
cannot compete on large projects and that its capacity iz limited. And its building of a tiny LP{ tank
a few vears age shows only that they can build one tiny LP{3 tank in many decades and canmmat do
tuch more than that, as their President admits. In TV there is simply o evidence whatacever of
any entry of competition, CBIis 2 monopalist. (CCFF 221-226)

The evidence iz nndisputed that CBT and PDM woere the low-caat and preterred supplicrs in
this industry. Foreipn companies, with previous joint ventures, that tied to compete in 1995 in
Memphis could not come within 20% of CBT and PDM’s pricea — and at least one of these
competibors was already close to s cost. When a new LNG lank necded to be contracted for in
Memphis, just last year, thé customer ignored these companies and asid thai CBI was the only one
qualified to do the wark. [ ] reached the same conclusion. The high level of prices for other
compelilors is apparent in the LIN/LOXA AR manket as well.  As discussed below, (he man
problem with CBI's argument is that only it and PDM were the low-cost producers with potential
entrants like TKK and Whessod pricing 20-30% higher than thene. ‘Thus. once CBI got PDIM out of
the way, it had enough room fo improve its margins by raising pricss without any real threat from

these alleged entrants. {Merger Guidelines, n.21; CX 1721 at 42, 44-45; | 1 infra)
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Tndeed, Gerald Glenn, CEC of CBI, admitted that with the acquisition of PDM, CEI “now
hafs} unequaled capability in [its] chosen field” ((Flenn, Tr. 4384; CX 1720}, Tie alzo told his
sharchalders that CBT's casts were now lower than those of its carmpetitars: *we can sl he Tow
Bidder and mutie more mopsy on it ibain wost of our compentors, if nod all of them.™ (Glem Tr
4381; CX 1731 aL 42) The [acl 1s thal CB1 can “win the work™ whenever they want o, unless
someone bids under their cost. (Glenn 17, 4380; CX1731 at 44) PDAt and CB1 even discussed the
Fact that they had a “pricing advamage™ that they could vse to prevent any loss o market share.
(CX1544 m. 79415 Thus, no competitar will be successful in achisving profits at pre-merger prices
- ingiead, if they try to undercut CBL as Mr. Glenn admitted, he®ll jost “watch them go ont of
buginess.” {Gleon, T'e, 4380)

C. Eniry Cannni. Be “Sufficient” To Replace PIM.

There ig simply no evidence that any of the supposad entrants can replace the competitive
force that PDM was hefore. Indeed, CBI never expected that it would lose anv of the market share
it bought by buying PDM. (Glenn, Tr. 4252, 4239 4315-16, 4321) So far, none of these foreimn
entrants have wan any projects, and the only one that seems to be any posgihilily iz Thnegy’s LNG

- tank, for which CBI refiesed fo Bid. Tlven that customer now has Titlle chojee and is coneened that.
it will have to pay a higher price than it would have if C81 kad bid. {Price, Tr. 378, 822)
{BT's only other competition — though weak — 1s ATV for LINVLOX, bart it lacks capacily

1o replace PDOM (Curts, 11, 2366, 2375; CX 460 at 7235; CX 1654) [

] (Kisicomacher, Tt 862, 870; [
in camera; | ] in camera) Recently, ATV did sach a poor job

- an | ] job that Lhe costomer asked CBL (o slep i and do the project, but CBI refused.

I~
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{Scorsone, Tr. 5056) ATV's capacity is also 50 small that just recently it had (v 1erm down (wo
projects and could not get proper bonding for “larger jobs.” (Cutts, Tr. 2366, 2375)

In case after case, the Commissian and courtsiTave: fbund that potential expansion by smaller
cotnpetitors like ATY was not sufficient to overcome the presumption of anticompelilive effects
from mergers creating leading firms with large market sharcs. Coca-Cola, 117 F T.C. at 960 {“If
new entrants cannot sufficiently expand outpat to prevent existing producers from raising prices,
their entry will not be sutficient ™), Carding! Health, 12 F. Supp. 2d at 58 (The “absence of
ancther national” competitor through “merger is too great 4 competilive loss — which the [smaller
competilors] cannot sufficiently replace.”); Staples, 970 F. Supp. at 1087-88 (Other less-dominant
companics were not “likcly to avert the anti-competitive effects resulting from Staples” acquisition
alOffice Depot. ) Swedich Motch, 131 F. Supp. 2d at 170 (D.D.C. 2000) (Effective expansion by
smaller firms was *highly unlikely™).

Despite the fact that well-settled case law clcarly establishes Respondents’ burden to rebut
Complainit Counsel’s prima facie case, Respondents nevertheless complam that it would be untair
lo reyuire them actually to demeonstrate that entry would be sufficient to restore competition.
(R.Brief, at 12-14). Respondents assert, rather, that i they can point & the presence of any firm and
describe that firm as a *new entrant,” that cvidence will be sufficient to rebut the prima fucie case,
no matter hn!.-v streng. (R.Bref at 9, 20). They are wrong. As the Court of Appeutls explained in
Baker Hughes, the ultimatc 1ssuc is whether entry “would likely avert anticompetitive efTects from
[the] acquisition.” Bether Hughes, 908 F.2d ul 989, Contrary lo Respondents’ armment, theretore,
the fact of cntry does not, by itself, rebut a prima facie case.

Eespondents must be able te demaonstrate that competition from other firms will be sufffcient

to maintain the competition that PDM had provided against CBL. See United States v. Frantdin Elec.
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Co.,dnc., 130F. Sopp. 2d 1025,1033-35 (W D Wisc. 20003 (rejecting defendants® assertions thi (he
presence of newly eslublished competiter. whose success was “highly uncertain,” would maintain
the competition that had existed prior to the acquisition);”? United Tote, 768 F. Supp. al LUB0-§2
factual entry insufficicnt to rebut prima facie case, unless it would “constrain anti-comperitive price

mcreases by incurmbenis ™). As the Commuission explained in Ekeo Producets (o, 65 F T.C. 1162

(1964), aff'd 347 F.2d 745 (7th Cir. 1965):;

“A merget may violsie Section 7 even though there do not appear to be [ormidable
hatriers to entry...; the existence of potential competition does not justify or excuse
elimination of actual competition. In such a case, where the merger’s effects on
competition atc those proscrbed by Scction 7, it illegality cannot be overcome by
a showing of ease of eniry. Section 7 wounld surely ba violated in a cagse where all of
the finms in an industty fmerged Into one, even ifthe barriers to entry remained Tow, .
A merger that has been proved to be so anticompetitive as o violate Section 7, even
apart trom difficulty of entry into the market, cannoet be defended on amere showing
of absence of high entry hamiers.” Efen, 65 F.T.C. at1208; see ailso Reickhold
Chemteal Inc., 91 F.T.C. 246, 288 (1978)

Indeed, although Respondents rely heavily on Baker Flughes, it is striking that they do not
cite to a single case which has applied Respondents” erroneous interpretation of Baker Hughes in the
decade since that case was decided. The Courts and the Commission, before and since Baker

Hughes, have recopmized thal lhe simple presence of other compeatitors cannot alone be sufticient

-

" In Frankiin Electric, the defendants, the only two manufacturers in the U.S. of
submersible turhine pumps, combined their operations, Frantdin Elec, 130 F, Supp. 24d. at 1026,
The defendants asserted entry and, like Respondents m this case, delfendants clammed that
historical lack of competition was not relevant. &/, at 1034, The court rejected this argument and
hchd that the combination “should be viewed™ as nothing “other than a merger to monopoly that
by defimlion will have an anticompetitive effect.” Jd. at1035.

1 See 2ZA P. Areeda, H. Hovenkamp & I. Solow, dntitrest Law, ' 420h (20020 (“In the
case of mergers, by contrast, once high market concentration and a significant merger are shown,
the delendant should bear the burden of persuading 2s well as that of introducing evidence that
entty i3 sufficicnily cagy.... [Djoubl about easc of entry should be resolved against the defemdant
in order to carry out the prophylsclic purpose of anli-mernger law.™).
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te overcome the presumption of anticompetitive etfects, unless those comnctitors ate sufficiently
cipable of restoring the lost competiion. As the District Court stated in Carding! Health:

“Tf the Defendants were 1o engage in anti-¢Bmpetitive practiccs after the merzers,

these and other smaller distributors would certai nly win more basiness away (fom Lhe

Defendants. However, .. .this Court finds that the hkely and timely expansion of catry

into the market would not be sutticient to offset any post-merger pricing practices

that would resolt from the lack of competition. Fhe record develaped at rial is nat

strong enough for this Ceurt to conclude that the Defendants’ clain of eniry and

expausion is sufficient to rebut the Governmeni’s prima facie cose”’

12 F. Supp. 2d at 38 (D.D.C. 1998) {ermphsasis added). See Staples, 970 F. Supp. at 1087-38
(Although other firms sold office supplics, they were not “likely [to] avert the anti-competitive
effects resulting from Staples’ acquisition of Offiece Depot.”™);, Swedish Match, 131 F. Supp. 2d at
170 {“[D]efcndants have been unable to snbstantiate their projections of [entry] by introducing any
historical evidence to this effect. In fact, newly introeduced.. brands. . have had marginal success at
chlzining market share and at best a nominal effect on constraining the prices of existing brands of
loose Teafl ™), Corg-Cala, 117 F.T.C. at 850 (Defendant must show that entraniz can “suffeiently
expand cutput to prevent existing producers from raising prices,” otherwise “their entry wifl not be
sufficient to prevent a cartel from raising prices ™).

To rebut Complaint ¢ ounsel’s prima facie ¢ ase, R espondents must establish that these
companics would have the capability vo compete as elfectively agamst CBI as PDM had, See Coca-
Cola, 117F.T.C. a1 953 ("To be *suificient’ eniry must be able (0 reslorne competilive pricing - - ..,
it must be effective in offsetting any loss of competition due to the business combinabion in
question.”™). Since this merger created a “dominant firm,” even “relativelv easy entry™ would not
“ordinarily be a defense.” Areeda at ] %11b.

In short, Respondents’ denial of the relevant test -- imely, profitable at pro-merger prices,

and sufficient -- as well as their lack of any evidence on these points lead to only one conelusion:
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Respondents cannot rebut the primer fueie ease. Moreover, the evidence thal therc have been
anticompetitive effects, such as poec mcrcascs (see discession in Scetion I ixfral, likewiss proves
that any supposed entry has been insufficient as aTimatter of law. Indeed, unlike PDM, the other
firms that Respondents now rely upon to restore competition have major commerctal disadvaniages
relative Lo CRT, including, variously, higher material amd construction costs, lack of experience and
track record, higher levels of constrection risk, and lower levels of quality and reliability. (See CCHFF
291-419). All olthese factors make it highly uulikely that the few marginal competitors, who do net
have capabilities that PDM had, will be sufficient to maintain the Ievel of compention @nd prevent
a price increase by CBl in any of the relevant markets. See Merger Guidelines, § 3.4.

At hest, Respondents pravided some testimony from third partiss that they belicved there
were “sufficient™ competitors to maintain competition in some of the markels. See, g, RFOF
3.381. Howcver, giventhe lack of experience of Rospondents’ withesses — particularly with respect
to the history of competition between CBT and PDM — that testimony cannot be relied upon to
establish that new compelitors will replace PDM. For exaniple, Respondents called Izzo, Eyerman
and € arling, «nd nol one o ML hem had ever actugliy participated in a bidding process for any
. eryogenic tanks in the United States, Thus, as Izzo admitted, any view he nuight have as to the
competitiveness of the prices of the foreign firms would be “speculation.™ (lzzo, Tr. 6528) In
contrast, Cnﬁp]aint counse] presented several witnesses, all with experience in the purchase of the
relevanl producls, w bo ¢ xpressed congern that o ther companies could nof restore the level of
gompetition that had cxisted between CBI and PDM, and that the acquisition would reduce
competition and l2ad to higher prices. (CCFF 710-728). Other witnesses that Respondents promi sed

could testify on these issues never appeared at toal.



Rather than provide real evidence of entry, Respondents spend dozens of pages explaining
that these foreign compettors can hnld tanks, which of course they have for decadss. Nune have
actually eold even one tank anvwhere in the United States.”* The couple of LPG tanks that were huiit
by others, such as small tank by ATV and the Morse tank, built nearly a decade ag¢, have always
heen inchuded in Compiaint Counscl’s statistres for the prima facfe case. Obvionsly, one-tite
business i 1994 isn’t “entry™ today. particularly where the firm has exited through acquisition by
CEI. The other small LIN/LOX tanks built by ATV at a higher cost and poarer quality than CRI
docs not establish ATV ag o replacement for PDM. ATV hag been here for years, and there is no
chanee that they will expand their amall oulbl (0 become 3 deminant player o any of the relevant
product markets. (See CCFF 448-459).

Respondents also cite extensively to the testimony of their execntives about their view of
competition. (R.Brief, al 65-71, 96, 115-118), Huowever, the evidence paints a different picture. For
example, CBI's CEQ, Glenn, ' told his investors that CBI “can win™ every job in the LNG market.
{CCEF 769}, That same level of confidence is also reflected in CBl's publicly filed SEC reports,
where UBI detailed extensive competition hefore the acquisition and yet specifically omits any

reference to any competifive pressures after it slinhnated PDM as a competitor, (CCTF 753-760)

5 in Baker Hughes, in conlrast, it was guite clear that forciym companics could be
elfective competitors, since the mnerging parties were both based overseas, and the entrants had
already sold products in the United Statas. Baker Hughes, 908 F.2d 981,

% Respondents’ self-serving testimony is much less credible than their observations and
course ol conduct inthe markeiplace, See Mercantile Texay Corp. v Board of Geovernors of the
Federal Resevve System, 638 F. 2d 1235, 1269 (5™ Cir. 1981) (siatement of tinm’s intenl ““are
probative, but may frequently be self-serving and, therefors, entitled to little weight™), citing
Falstaff Brewing Co,, 410 U8, a1 365 {Marshall, ). concumng)). Justice Marshall reasoned in
Folstaff that “it is in the very nature of such evidence thar in the usual case it is not worthy of
credit.” Falsigff, 4107108, at 507-68. (. Wsol v. Greai Novih Asze? Memt, Inc., 114 F. Supp.
24 720, 725 (N.DU 1L 2000) (selCserving (estinony describmy business lechniques “carries little
weight™).
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As courts have regularly concluded, there is simply no reason that an interest of other Amms
in making saies is alone sufficient to restore compelilion and prevent CBT from cxercising market
power. See Rebel Oif Company, Inc. v. Affantic Ricigield Co., 51 F.3d 1421, 1440 (99 Cir. 1995)
(“The fact that entry has occurred docs not neecssary preclude the existence of *significant” entry
harners. Tfthe ontput or capacity of the new enirani 1s insufficient to take significant business away
from the predator, they are wmlikely to represent a challenge to the predator’s mankel power™)
{citations omitted). Rather, this Tribunaf’s inquiry must be focused on whether those fioms wifl
actually prevens an cxercise of market power. See Staples, 970 F. Supp. at 1087-88; Sweedich March,
131 F. Supp. 2d at 170, Coca-Cedg, 117 F.T.C. at 960 (Entrant must “be ‘successful’ in the sense
of being profitable” and “sufficiently expand output to prevent existing producers from raising
prices..”). The weight of evidencs in this case establishes that other firms will not prevent, and
mdced have not prevented, CBI from raising prices afier eliminating PDM.

To make their points, Respondents misstate, overstate, understate and misapply the law.
Specifically, Respondents attempt to mislead this court into believing that findings of bartiers to
entry in past cases apply o the case gt hand and thus rebut a primea focie case.

For example, citing to Baker ITughes, Respondents state that, “Evidence regarding actual
or potential entry rebuls @ prima frcie case.” (R.Brist at p.9} This is not a accurate reprezentation
of what the l:uurt in Baker Hughes stated. The Boker Hughes decizion clearly notes that, “If the
totality ol the defendant’s evidence suggests that entry will be slow and incficetive, then the district
cowurt is umlikely to find the prima facie case rebutted.” Baker Hughes 508 F.2d at 989,

Eespondents also state that, “Other courts who have cxamined the definition of an entry
barricr have found that experience, investment of thne, and investment of money are generally not

harriers to entry.” Respondents cite Unired States v. Gillerte Co., 828 F. Supp 78, 85 (D.D.C 1993);
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Ing' Distrib. Ctes., Ine v Walsh Trecking, 512 F.2d 786, 792-93 (2d Cir. 1987) and Heubiein, Inc.,
96 F.T.C. 385, 390-591 (19807 in suppor! ol their broad sweeping statement, (R.Bricf at 9). Again,
Respondents make a gratesque distartion of the holdfugs in those cases.

The court in Gifferte stated that, “Although it may take a significant investinent af time and
money to build matket share, the recond demonsirates that there are new entrants into the fountain
pen market which are able to check increases in price.” Gillette, 828 F.Supp at 85. Respumients
propose that this stalement means thal 1he mvestment of time and money are not barriers to entry
under any set of facts. This is plainly incorrect. The Giflette cowt was specifically addressing Lhe
market [or [ountain pens, and nel making a peneral holding for every market as Respondents asgert.
Furthermore, the court was not recognizing that any entry was sufficient to rebut a prita facie case,
but only that from entrants “which are able to check incereases in price.” fd. at 83

In fnt '] Distrib, Ctrs., the court reviewed the market for cartage of garments en hangers in
the Pennsylvanra Cormdor. A Justice Department report on entry into this segment of the trocking
industry noted that, “these capital outlays, thowgh relatively larges for the tucking industry, still do
not approach the entry costs into other industries.” fuef Distrib. Cres, 812 F.29 at 792, The court
held, “Under the conditions in the market for the carriage of garments on hangers in the Pennsylvania
Corridor, thercfore, NR'1"s market share was not sufficiently significant to give riscto a dangorous
probability ﬂ.:lﬂi it would monopolize the market.” Jd. at 793,

Respondents also cite Heuhiein for the proposition that capital costs arc not barriers to cntry,
but the Commission held no such thing. (E. Brief at 9, eiting 96 7. T.C. 385 {19801}, Instead, the
Commission found that “any ‘capital cost” advantage was highly unlikely to have existed.”

Heublein, 90 F.T.C. at 594, Thus, none of these cases support Respondents’ proposition.
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Respondents assert that “location disadvaniages and business management competence are
not barriers to entry becanse they can be overcome over time.” (R.Brief at 10). Tn support of
Respeondents’ broad statement, Respondents cite L7037 v. Waste My, Jne., 743 F.2d 976, 983 (2d
Cir. |984); and Adve, Inc. v Philadelphic Newspapers, Ine., 834 F, Bupp. 367,375 (E.D. Pa. 1994).
Neither case supports such a broad assertion. Again, Respondents atternpt ta mislead this Tribunal
into belicviny Lhat becuuse lociion disadvantages were found not to he barticrs o cniry in one case,
they are therefore, not barriers to entry in any case. A review of the case reveals that this simply is
not what the conrts in Waste Memi. and Phitadeipitic Newspapery intended.

In Waste Mgmt., the court found that a person “wanting to start in the trash collection
business can acquire a truck, a few containers, dove (he truck himsel £, and operale aul oThis home.”
Waste Momt., at 932, The court’s finding of easy entry was specific to the trash collection business,
not to every market. Tn Philadelphia Newspapers, 854 F.Supp at 373, the distriet court recognized
that, “Entry into the Advertizing Circulars market is comparatively easy.... Little initial capital is
reguired telalive to many other businesses.™ /d. at 375, Again, the court was not making gencral
conclusions about entry into every market. In fact, the appellate decision (to which Respondents
failed to cite} makes this abundantly clear: “the impartance of kmow-how can be determined only
in the context of a particular business.” Adve, frc. v Philadelphia Newspapers, fnc., 51 F.3d 11921,
1201-1202 {5“3 Cir. 1995}, The court explained: “While we do not guestion the judgment of other
couns of appeals that in offer market contexts Teputation is a significant barrier to entry, Advo has
faiied to create a gotwing issuc over the existence of barriers to entry in this case.”” fd. at 1202

{emphasis in original}.”’

'"Respondents’ citation to MiiFebee v. N. Prapane Gus Co., 858 F.240 1487 (11th Cir.
1988) also does not stand for the propositian they claim, and i was 2 case brought under the
Robmson-Patman Act.
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D. MNone Of Respondents® Claimed Entrants Are Sufficient To Restore Pre-
Acquisition Prices At Profitable Levels.

Another reason why these alleged foretgn entrants are nod ikely Lo have much of an impact,
if any, 18 that there are sigmficant barricr.s to cntry. s’;s st forth m Complaint Counsel’s Post-Tmal
Brief, therz 13 subsianiial cvidence ol bariers w eniry bere, The most imporianl oneis that CBI has
lower costs than any other supplier, except forthe former PDM, which it bought, (Glenn, Tr. 4381,
84; CX 1720; CX 1731 at 42). The fact is that CBl can “win the work™ whenever they want ta,
unless someone bids under their cost. (Glenn, Tr, 4380; CX 1731 at 44). PDM and CHT even
discussed the fact that they had a “pricing advantage™ that they could use to prevent any loss of
matket shate, (CX 1544 5t 7941). In sum, these barriers to entry make it unlikely that any polential
competitor, or even a long-time small competitor in the ULS., such as ATV, will be able to replace
PDM as a competitive force, by filling the capacity that PDM had or by heing profitable at pre-
merger prices at a level that contrels CBI's ability to raise prices.

E. Respondenis® Claims Of Entry Are lnsufficient As A Matter Of Law.

1. There Is No Entry In TVCs.

Respandents have no valid defense in the TVC market, and thus this Trihunal shonld find
0 favor of Complamt Counsel on this basis alone. Rather than try Lo show even a chance of entry,
Eespondents assert that the court should ignore this market, which involves TV s hetween 510-30
million, bocause it is in their view, toa small. First, 253 matter of law, this argument is unfounded.
{R.Brief at 11) There is no de minimiy cxoeplion 1o the anbirust liws,  Respondents” proposed
exception to Section 7, is simply not found in the statute, and is inconsistent with the very purpose
of Section 7. As Areeda’s leading treabdse explains: “Congress neither adopted nor rejecied
speeifically any particular tests for measuring the relevant markets.” Areeda at § 903a. Indesd,

courts have condemmed mergers (from grocery store acquisitions to funceral homes) with small effects
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on the economy and even when no sales bad yet occurmed, See, e.p., Graommar Corp. v The LTV
Corp, 665 F.2d 10 (2d. Cir.1981) (Court crjoined merger even though target company was not
currently selfing any of the products); FTC v, Food Fean Stoves, 330 F.2d 1339, 1345 (47 Cir. 1976)
(Enjoincd small supermarket mereer, even though overlaps were “de minimis™ -- *[he fael (hal the
tarkels v which the firms compcte may be small is irrelevant under the Clayton Act and does not
affcel the lezakity of the merger.™); Service Corp Intern., 65 FR 35643 (FTC consent ordering
divestiture of a funeral home); Aifian fechsystems, 808 F.Supp. 9 (D.D.C. 1992) (Enjoining
$700,000 merger of competitors of ammunition for Abrams tank hefore sales cver ook place).

MNot is the TV market insigmificant to the economy and defense of the United States. A
stradegic plan drafted by CBI in 1999 described demand az growing in “the commercial satellite
market” and in " military and NASA programs” which drive TVC sales. { TCX 1196 at PDM-
HOUG11519) (“good market for thermal vacuum and test facilities for the nexl 5 years™), NASA
programs likely to genemte d emand for new TVCs include t he S pace Station and the “Next
Genemation Spacc Teleseope,” which will be several times larger than the Hubble lelescope. {CX
212 at CBI-PLO31717). Engmesnng wark on this new telescope has alrcady started and prime
contractors are preparing proposal specifications. /4 Additionally, NASA has plans for extensive
satellite davelopments that will require new test facilinies. (fd at 1716).

At u'i-al, Mr. Gill of Howard Fabrication tegtified that “Jt]here is a growing market for larye,
thermal vacuarn chambers now.” (Gill, Tr. 185). “[T]he Department of Defense is allotting large
amounts of money to major aerospace companies for syslcmé that arc going 10 be required by the
military in the future.” (Gill, it. 212). For example, TRW, a defense contractor, plans to procure
a large, ficld-creeted thermal vacuum chamber in the next several years for the NIPOAS prﬁgrﬂm.

(Neary, Tr. 1425, 1474).  TRW hegan its procurement process for this TVC 1 1999 by obtaining
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ROM pricing fom CBlamd FDM. TRW plans {o awarnd the coniraet for this TV in late 2003 and
begin building it in 2004, (Neary, Tr. 1431, 1471-73, 1501). Thus bidding process is engoing, and
CBI has already atternpied 1o collude with the only=ather bidder on that project, which by itself
warrants 4 Anding agmnst CBI here.

Respondents arpgue that “CBI 1s not 4 player in the TVC markel.” Wot tue. For example,
In August 1998, CBlinformed Orbital Scienees: “The (BT - XL tcam has the strongest experience,
both long term and current, of any large thennal vacumm supplier.” (CX 1220 at CBI-PLOI3372).
CBI's business and strategic documents refer to PDM as CBI's “only compctitor™ for TVC projects.
{CX 212 at CBI-PLO31721; eee afeo CX 264 at CBT-HODG7E0 (Monly real competitor™), CX 265 ol
CBI-HO07057 (“single TISA competitor™. |

| in camera; see also TX 212 at CBI-
FLO2172]1 {FDM’s strategic alliance was *the only competition for the thermal vacunm systems
market™)), and “our major competition if new work emerges™ in TV s, (CX 1040 at PDM-HOTS
010889).

Mot only has CBI definitely been a player in the TVC market, its presence had a considerabls
impact on prices. Mr., ﬁcully, who was employed by CEI at the time of the maorger, testuficd that
since CBI “came hack into the market there was a tendency for the pricing [of TVCs] to go down
becanse of [(-351’5] desire to get back into the markel” (Scully, Tr. 1176). In 2000, a CBI e-mail
{rom Divvid Lacey, the hewl sales representative for TVCs, deseribed customers’ perceptions that

CEI and PDM [ ]. in camera). The same




e-mail recilcs the need to | ) 1 Id.; see alse Gill, Tr.
212, 213 (CEI and PDM competition lowered prices to customers).'?

In short, CRT and FDM competed aggressively for the TV busingss in the past. Now, that
PDM is pone, CBI has increased dramatically the prices it quotes to customers. {CCTF 1207-12135).
And it has asked the only bidder on a TV project to collude on a current bid. (COFF 1163-1180).
There is na defense for Respondents here, and thus this Tribunal should grant the proposed remedy
i fhis case based on the lce;sem'ng of competition in this matket alone. See Edco, 65F.T.C. 21 1229
{Ordering reconstijution of product line for divestitare); (Hin Corporation, 113 F.T.C. 400, 620-624
(1990} {Ordering divertiture of small produet tine, as well as another product ine that was not at
issue, so that divesied company could fully compete).

2. Respondents Have Na Proof Of Entry In LNG.

Most of Respondents” post trial briefis dedicated o attempting to depict an LNG tank market
that is juar filled with now entry. Respondente’ main thenat is that other companies and consortiums
such as Skanska’Whessoe, Technigaz/Zachry and TEE/ATY are big, qualified, and have past
cxpericnee in building tanks. {R.Bricfat 21- 41). However, this type of evidence. no matter how
many times they stafe i, falls far short of the mark. Comyplaint Counsel has never taken the position
that these companiez do not have the capability o construet LNG tanks. What is lacking is 2

ghowing that these companies can and would compete profitably at pre-merper price.

¥nexplicably, CBI denicd having made a TVC mailbox chamber in the past. This is
misleading, They made a mailbox-shaped chamber, and they boasted about their abilify ko make
it. In August 1998, CRI mloomed Orhital Scisnces: “CBI built & mailbox-shaped vacuum
chamber [or Grumman Aerogpacs in Bethpage Long Island which included a complete gaseous
nifrogen shroud similar to Orbital’s haseline requirement.” (CX 1220 at CBI-PLG13372).
Moreover, CBI told TRW that it could build the large, mailbax-shaped TVC which TRW plans
to construct besinning in 2004, (Neary, Tr. 1452, 1500-01).
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None of them have ever sold or oven ¢omi ¢loss to s¢lling sn LNG tank in competition with
CBL Thus, there is ne entry, much fess imely enry (salinn uwo vears). Moreover, the evidence is
nndisputed that these foreign (unk supphers” pnices are far above the pfé—m:qui.'sitiml'cnmpfﬂjtivu
prices of CBI and PDA. Thns, “entry”™ by these comp a;m_;es, if it ever happened, could not possibiy
he profitahle af pre-merger prices W fotce prices down W pre-merger levels.

For examiple, Respondants clabn that SkanskaWhessoe entered the LNG marker. Not tmue.
Respondents state that for Dynegy,“Skanska beat” CBL (R Briefat 21) This simply is not trie.
Skanska did not beat CBI at amything, neor has it ever been awarded any job to build an LG tank
it the United States. CBL refused to bid on the EPC pertion of the project. (Glenn, T 4242;
Puckett, Tr. 45653; CX 13% at CBI 019781-FHOU). Mo company has won any hid for an LNG tank
al Dhymegry, and if Whessoe is lucky enough to win it, it will ot be bacause its price is lower than
{_BI’s. CBI refused to hid. And from the evidence depicted on [ 1 (stigre at p. 3}, 1t 15
madisputed that Whessoe®s prices are far above anything that CBT has bid for LNG tanks.
Ri.zspondents ignore the fact that Dhmegy wanted “competitive hidding” to mive them the lowest
prices. (CX 139 at CBI019777-HOU). Yet, with CBI refising to bid, the customer is concerned
the cost ot the tanks will be higher than they would have heen with CBI and PDM bidding, (Price,
Tr. 622; 590 (Foreign compelilors poves are higher than CBI's), They are right. (Sea [ 1)

Respondents’ claim thal Dyvoesy was “salisfied wilh prices received by foreign competitors™
% absolutely untrue. (R.Brdef at 72} The customer was aclked a different question: “At thig time in
the process, speaking for Dvnegy, you are sutisfied with those hida” Jd. And when CBI refused to
hid, Dynegy was “very concemed” about “maimtaiming competition’ for the LNG tank. {Price, TT.
09y, Dynecgy ¢ven attempled to persnade CBi to Tethink its position, but CBI never oftered a bid

ofwiyvimd. {(CX 318 at CBL019777-H0T). Dynegy did not wani to change the bidding rules. as




demanded by CBL only because “it was 2o late in the bidding cvele. .that | Dynery)| did not feel it
would be fair to the other hidders.” {Puckett, Tr. 4372, Tnthe cnd, flhie customer was concermed that
its prices would be higher without any hid feom CBT or PDM. (Price, Tr, 578, 622).

Respandents attempl to [‘urlhursupﬁu-rl thear usr;;ﬁun that Skamslia/Whassoo has esered the
118, T.NG tank market by citing to evidence that Sleansla Whessoe has provided “preliminary
informalion” to Y ankee Gas, “called on reeport LNG™ and “provided budgelury priving” to CHS.
This iz hardly evidence of enty which will constrain an increase in price by CBL Indeed, as ]

| testimony shows, Whessoe was so far above CBI that they weran't being ssrouslhy
considerad, and as { ] shows, that was after CBI raised its price levels siomificantly after the
merger. Providing information to Freeport proves nothing, since the customer had no expericnce
in any pre-merger poces it the United States wo match i€ against. (Eyerman, Tr. 70303, Thus, there
1% ou procl that Skunska/Whessoc will enler the market wilh 1two years, prafitibly al pro-moozger
prices, and sofficiently to drive prices back to pre-merger levels,

Respondents’ story about TKE/ATY s oven more wenuwus, (R.Brielat 28) TRKE/ATV has
never come close to winning any bid for any [NG tank in the United States. The supposed tank
boilder in the consortium, ATEV, huy sever builf an LNG tank of any kind. (Catts, Tr, 2393-94,
tmophasis su.pplied). Indeed, ATV has such 2 shortage of capacity and size that it cannot competc
on lurpe jobs and recently had to nun two tank jobs down. (Cotts, Tr. 2366, 2375) Itis impossible
o believe that this unsuccessfl tandem will become a dominant plaver, replacing FDM.

Technigaz/Zachry cannot do it ¢ither, Respondents point to Dyoegy as an sxample of
Technigaz® entry, but they were eliminated from contcndon early in the process, (I.Brief at 37).
There is simply no evidence that this grawge cum be 4 replacermient for PDM when it admittedly cannot

EVEL | i
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in camera), See Fronkiin Elec. Co., 130 F. Supp. 2d ar 1033-35 (Rejecting defendants’ assertions
that a nowly gstablished competitor, whose success was “highly aneertam,” would muntam the
compelilion that had existed prior o the acquisition); Eited Tote, TE8T. Supp. at 1080-82 (Because
success of entry remained uncertain, such entry * ‘would not consirain anti-competitive pricc incteases
by incumbents.”). What is also telling is that Technigaz would [
] in camera) It knows what will happen if FDM comes back -
prices will go down.
Tn addition, Jolly testified that Technigaz/Zachry [ 1 (Jolly,
Tr. 4721-2). [
] .(Jully, Tr. 4713, 4721-2, [ 1. &t camera). Jolly further
states that CBI would have 3 cost advantage in Lthe United States because they possess a fabrication

fucilily. (Jolly, Tr. 4715). Jolly acknowledges that [

] in camerm, RX 738 at FTCQ01537

a

(Jally, Dee) én comera). Mr. JTolly gocs on to say, |

"1 (BX 738 at ¥FI'C 001535 (Jolly, Dec.) ir camera,

emphasiz supplied). Fahel, from Zachry, agreed and testified that [

1, in cumera) And the only time Techmgaz/Zachry have [

1 in camera) They [elt |
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] in camera) Thus, to claim that Technigaz has now replaced PDM
in any way is haseless.

Other s o-called enirants, such as D agwoo & Tractebel, THI or MHI surely build tanks
elzewherain the world, but there is absolotely no evidence that they will enier the United States LNG
matrket in a timely fashion (indeed, they alecady have missed the two-year window) with priccs thar
arc profitable and sufficient to drive prices down to pre-merger levels.

In short, Bespondents” LNG story is that there ate foreign firms that may be interested in
competing here, and since they can make tanks in Korea, Trinidad, or Africa, this Tribunal should
ignore CBI's acquired dominance, where, astheir CEO stated, CBLean “win™ these project s any time
they want. Their arguments for low entry are mostly recitations of these companies” ability to build
tanks. Mo evidence offered by Respondents deals with the economic issue of whether the foreign
Iirms can eormpete profitably at pre-merger prices —the ]{eifissua her¢. Without such an ability, they
will simply compete at CBI's higher priec level, whach harms customers.

One of Respondents” most transparent claims is that “Double and full containment tanks. . .are
the wave of the future,” and as such CBI has no competitive advantage. (R.Brief at 47).
Respondents omil the fact that PDM is the only company that ever built a double or full containment
I MNG tank anvwhers in the United States stnce 1971, (Scorsone, Tr. 4831, 494); CX 125 at PDM-
HOU 20171 54} Mureover, Respondenta mischaracterize the extent to which LING customers “sec
a trend toward double and fiull containment tanks in the United States.™ Respondents cite hessrs.
lzzo and Cutts, neither of whom have ever been involved in the constmoetion of an ENG tank in the
United States, and, in the case of Mr. Cutts, has not been involved in the construction of an T.NG
tonk anywhere, (Izzo, Tr. 6513-14; Cutte, Tr. 2393-94). Mr. lzzo testified that Calpine has not

decided what type of containment system it will build, and if FERC authorizes the construction of
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a single conlainment ENG bk, Calpine will not beeild o double or full containmernt tank. (Izzo, Tr.
6522-23). M. Cutts testifed that for “smaller applications,” cuslomers will continue to build singh:
cantainment tanks, and tor larger applications, Mr. Clitiz does not “really” know bocause he does not
“understand the FERC regulations,’” has not hean a *party to any first hand meetings wilh FE,RL“.
regulators associated with permnitting LING tanks,” and has not been told by anvone at FERC (hat
requiraments for LNG tanks are going to chaoge i the fomes, {Cutls, Tr, 2394, 2498997,

Furthcrmore, a look at the projects being butls confirms, there is no “rend™ toward double
or full containment tanks in the United Staics. CBI i3 in the process of construcling a single-
contmxinment timk al Cove Pomnl, Muryland, CMS Energy chose a single containment tank for the
expansion of its LNG import terminal at Lake Charles, Lomsiana. (J. Kelly, Tr. 6260, 6271).
Southern Matural Gas, @n affiliate of E1 Paso, is planming on building a single containment LN tank
at Elba Island, Georgia. (Brymgelson, Tr. 6214). Memphis Light Gas & Water will likely build a
single contaimment tank when it expands its current facility. (Hall, Tr. 1831, 1842).

Ultirnatcly, from Mr, Glenn®s perspective, it does not matter whether the “trend ™ is for sinple,
double or full containment tanks. IFCBI really had a frar that any such trend would canse significant
foreign cntry and thus dgmage CBL's business, one would expect that he would tell his investors so
when thay ask him specifically what changes there are in the market. Hig responsc to that preeise
quesizon was, CBI “ecan win the work every time techoically.” (CX 1751 at 44-45). Respondents
produced no records of any kind from CBT ghowing that its market pogition has somchow changed
due to some alleged trend towards double or full containment tanks or that thete is any real entiy in
the LNG bosiness,  Thus, it should be assomed that these alieped fears are simply exagperaled [or
lifigation purposes. See LA v MRLE, 450 T, 24d at 1336 {(Inforenec against party who fails to

priad e evidence on o point).
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Respondents’ own documents and admissions support the fast of barmiers, as detailed in
Complaint Counsel’s Post-Trial Brief at 22-26. For example, contrary ti: Respondents” claims, Mr.
Glenn does not tell his investors that reputation, weldimg and enpineering capability ate not harmers.
Much to the opposite, Glenn assures his investors that it is these very things that will ensure CBI's
future profitabality. In an investors conference call on October 31, 2002, Glenn addressed the
competitive landseape and clearly indicated that not only do these barriers exist, but thai CBI relics
on these harriers to give thern a competitive edge. Glenn toid hiz investors that, particularly on “LNG
project[s]™ CRT has a better “track record™ than ather competitors who may have “shoddy welding”™
ordo i “second-class job.” (CX 1731 at 44-45); see other testitnony un this point Cutts, k1. 2379-20;
Kistemmacher, Tr. 881-82; Fahel, Tr. 1628-29, in comera), CCFF 326,  Morcover, contrary to
Responidents” elaims, Glenn admits that an LING project or LNG tank is “very specialized, very
saphisticated” wiork CBl does. (CX 1731 at 44-43) The plan was to “create barniers to entry™ and
charge premiums, i.¢. raise prices (CX 101).

Since Respondentz could not actually find any entry in the United States, they claim that one
could look at the Trinidad bid contest off the coast of Venezuela to “provide[] & natura] experiment
that sheds tight on whether such barriers actually cxist.” (R.Brief at 50} This makes no sense for
many reasons, First, Eycrman stated the obvious when he explained that ome cannol comparc
furelgn tank I.ijects to those m the United States, (Evermoan, Tr. 7071). Second, Whessoe built the
first two oul of the four tanks vears ago, which begs the question why that shouldn’t indicate thal
Wheazoe could have won a bid in the United States? We know the answer 1o that because it did bid
on the Memphis project at almost he sume tme und was almost 50% higher than CBL. Fiznally,
TEK may have won (there was no actnal evidence that anyone won, just “state of mind testimony™)

simply bucause CBI raized its price, increasing it charges for material and other ¢costs in addition to
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al| ] price nergase for margin alone. (1X 11 at 2} We do oot know if TEX was profitabis
at all. Thus, the simple fact that TRK may have waon a bid recently in Trinidad after CBI bid up its
price doean™ el ws whethor TEK or Whessoe could compela profitably m the Umtcd Slales at pre-
acquisition prices, when they never could ;tﬁeihre and-‘r:van’t since.

The only other so-called evidence of eotry profTered by Respoudents “that new entry will
canstram CBIs poicing” 13 the (watimony of Glemn and Scorsone that they read a couple of press
releases and thus have decided that there may be entry in the ING market. (R.Brief at 84) This
srisupporled Lestimoeny, offercd solely for “state of nund” should be afforded liltle or no woeight.
Falstaff Brewing, 410118, at 564-563. hMoreover, their self interested testimony s nof correborated
by anyintema] documents at all. Respondents could not present 1 single sales presentation, sirategic
plantung documenl, or sven an e-mall which remotely discusses this supposcd threal to CBY. This
i5 in stard comtrast 1o the nimenons pre-merger isiness records in which CBI fretted that PDM *is
eating owr Tunch™ (CX 243 at CRI-PL 4084707) and that PDM loomed over CBI as its “main”
competitor {CX 163 at CBI-PLOO6OTYY. [f these forcign companivs threatencd CBI as moch as
Respondents contend, one would ¢xpect 8 lurry of g imilar e -mails, pregentations and m emos
articulating the nature of the threat and propoged cotniermeasires that CBI should undertake. Thus,

' am inforence should be drawn that such cvidenee exists against Respondants’ position.

Indeed, the public statements made by Gerald Glenn corapletely contradict his testimony to
this Tribunal regarding CBT's “fear of new competitors.” CRLbas won every NG project for which
it made any offer sines Lhe acquisition. Yet, it hasn'thad to lower its prics. Imdecd its prices and
margins are going up dramatically, ([ J: CX 1576 at 1, compare to CX 1628 at 23). When
askedl specifically hoew the competiion had changed “over the last five to ten vears,” Mr. {ilenn

angwered as follows:
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“There arc some [competitors] that huve run on hard dmes. There are those that have
slubbed thetr toe. You kuow, vou're only as good as your last job. And we're really
prowd of Lhe fact that, you kmow, a fot of gwners out there, if they go fo build 2
sophisticated project, like an LNG project or an LNG tank, they don’t want to
take a chance on a low price and a potential sccond cluss job or shoddy welding
or any of that kind of staff. The kind of workthar we do is very specialized, very
gophisticated. We have an excellent teack record.

Andwe think that, short of seriebedy coming i, which they do, and just takdng a big
dive on the price, thal we can win the work every time techoically. And if they
want to dive ip and take the work for less than they can exceute it for, that™s fine,
we’ll just sit and watch them go out of basiness, o (CX 1731 al 44-45)
{emphasis supplied),
When asked about CBT's higher marging, Mr. Glenn responded as follows:

“The margin levels are high.... |V ]e're trying to focus mere of our energy, more of
our eftforts, more of our resources on the higher margin work... And that’s worlk that
we — you kmow, we have to comnpete in some manner with others and becanse of owr
comeentralivn on lowsanng our costs and keeping our costs down, we cun still he low

bidder and make more money on it than most of eur competitors, if dot all of
them.™ {CX 1731 at 41-42) {crophasts supplisd),

When asked about CBI%s prospects zoing forward, My Glenn answered as follows:

“With thiz report, CBI has exczeded many of our previous records... The results

speak for themselves, so I will only comment that our markets and prospects

appear more atiracilve to us today than at any titee in our recent past. ... than

at any time since the IPO [in 199717 (CX 1731 at 4, 28 (emphasis supplied}
See alse CX 1735 at CBT 004168-HOU (new business taken has msen dramatically since 2001}
Scorsone, Tr. 3302, in ccﬁm),

Iy shore, the adimissions of Respondents tocether with uncontroverted evidence of increased
prices and margins proves that there is no eniry of any significance here. But talk is cheap, The
bidding at CMS, raised by Rospondents in their brief, tells what really happoencd when CBI

ghiminaled 13 closes. competitor, PDM. (The comparizons are reflected on [ |, infre ol p.3)

[
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l. in
camera). SkanskaWhessos quoted to [ ] a price of upproximately S39 million to $440 million,
or abaut 10% higher than CBI's poce. ([ ] in camera). Skamsla/Whessoe's
quote o [ ] wus essentially the same az Whessos's eariier quote to [ ] fora
140,000 cubic meter single containment ING tank. (RX 157 at | ] in cameray. Alicr
Teviewing the Skanska Whessoe budgerary quate, [

1y in camera). CMS did not kmow that prior
to the acquisition, {°BI had guoted io [ 1 for a 140, 000-cubvic metcr single
containment ING tank, (RX 157 at | ] in camera). In fact, CBI's price to CMS for the

tank is [ ] higher than the price CBI quoted for that size tank prior to the asquisition. {

1); see| 1.
Moreover, when CMS accepted CBT's [ 1. CMS [
1. ([ h I i cvmera). TS obzarved, |
1 ([ 1, in camera). TMS wus unware that the Cove Poini price of

] gave CBLover 4| ] protit margin, nearly three times higher than lhe pre-acyuisilion

margin when CBL sl PDM competed. {Scorsone, Tr. $333-34 im comera),

"Respondents’ comment about Elba Talund vmils say cvidinee thal any uther company is
actually comperng tor that job. Thus, it has no relevance,
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In sum, CBI's prices and margms in LNG tanks are going up. No actual, perceived ot
phantom eatry is keeping them down o pre-merper levels. Thus, Respondents” entire LNG 2ty
STOLY 15 untenable as a mavter of Law., - -

3. There Is No New Entry Into the Market For L.PG Tanks,

Respondents claim that “actual entry has already occurred in the LPG market, and more is
[oreseeable,”™ (R.Brief at 89) This statement 1s simply outrageons. There has been absolutely ne
new entry into the markel. The two examples raised by Respondents are a small tank, builthy Morse
{now vwned by CBI), nearly a decade azo, an a very small tank built in 2000 by ATV, Neither has
evett bid on, muoch less built one since. Moreover, since ATV is the only one lef, it can hardly be
qualified to replace PDM and keep prices at pre-merger levels.

Respandents state, “AT&V has recently entered the market for LPG tanks.” (R.Brief at §9)
and direct this court to projects built hy ATV 1994 (CX 397 in camera). Why Respondents claim
this is relevant while they tell this Tribunal to dizregard all evidence prior to 1999 is baffling.
Additionally, the project constructed in 1994 is rot @ fank. The very document Respondents cite to
illustrates that the 1994 project was a sphere, which is not in the ;elﬁ'am product market. ATV's
first LPG tank project was for [ ] tr camera). The projects value was only
[ J. Icss than 175 the value of the next largest tank bailt ffom 1990-2001, (CCFF 172). As
discussed Enﬁu, it 1z only on these much smaller lanks that ATV believes it can be competitive on.

In addition to falsely claiming ATV had built an LPG tank in 1994, Respondents claim: that
ATV hasbeal CBL on past projects because “ithad the hest price.” (R Bricfat 20) Respondents alzo
offer evidence that ATV has an “excellent reputation.” (/. at 91) However, a review ofthe evidence

Teveuls Lhese assertions are not acourate,




Diespite their assertion to this tnbunal that ATV has an “excellent reputation,” the evidence
at trial indieatcs otherwise, For exampie, Respondents’ cast a negative image of AT&Y in their
pralile oleompetilors. A PDM *“Competitor Profilestaies that AT&Y s “quality” and “safety’” are
“poor.” {CX 86 at PDM-CH 002617y, Another PTIM document notes Lhat on past projeets, AT&V
“performed poorly i terms of sapplying a quality tank or sphere and has not met costomer salely
standards.  Kellngg and Bechie] threw AT&Y o it projects due to poor quality or poor s afety
practices, Moreover, in the past, Dupont, Shefl-Norco and Exxon (Baton Rougs) would allow
ATEY to bid” on their projects. (CX 606 at PDM-CH (02617). CBI describes AT&V's safety
practices as “severely lacking ... and are being labeled as an undesirable rsk by many.” {CX 263 at
CBI-HOU-004606). More importantly, ATV admitted that it lacks capacity to replace PDM (Culs,
Tr. 2366, 2375; CX 460 ar 7235; CX 1654) |

-] {Eastemmacher, Tr. 862, 870 | ] £t camere;
[ ] in camera) Recently, ATV did such 2 poor joben an [ ] jct
that the customer ashed CB&] Lo slep in and do the peoject, but CB&L refosed. (Scorsone, Tr. 5036)
ATWV’s capacity is also so small that just recently it had to tun down two projects and eould not got
proper honding [‘ur“!ar_ﬁgr Jobs” (Cutts, Tr. 2366, 2375)

Respondents” other examples of purported entry are Matrix and Chattanooga Tank. Thesr
onby suppord .fm supposed entry by Matrix was that it was “permitted™ to bid on a projeet. {R.Brief
at 90} This is hardly evidence of cotry. The fact remains, that Matrix has never built an LPG tank
m the United States. In fact, Newmcister testificd that Matix had never even bid on one.
{(Newmeister, Tr. 1590, 1608). Moreover, contrary to Respondenls® claim that {Chattaniooga Boiler
and Tapk is “poiscd for enfry,” Chattancoga has been vaguely expressing its interest in buitding LPG

projects since 1976 and has never won any project. (iX 35 at 9, 143, 146 {Stetzler, Dep.) (“Q. Has
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Challanoogu Boiler & Tank ever sold a liquid petroleum gas storage tank? / A, Idon'tknow,™); id.
at 146-47 (*Q. To your knowledge, has Chattanoogs Boiler & Tank ever sold a ficld-erected tank
tntended to storc hiqueficd gas of temperatures arougnegative 50 degrees Fahrenhuit? / A. Ireally
don’i recall.”™) If ibeir prices on LIN/LOX are any comparison {which prices are the only evidence
itt this case for Chattanooga), Chattanooga is weil shove cvery other playerin the ficld. (CCFF 495).

As explained above in the discussion about LNG tanks, Respondents’ claim that there are
no barmers to entry is sitnply without basis.  Morsover, Mr, Kelley of ITC testified that he will not
purchase an LP{ tank from & company withne prior experience because “I don’t want to be a guinea
pig.”" (M. Kelley, Tr. 7104-03; yee alve Warren, Tr. 2290-91; CX 415 at 2). LPG enstomers want
a tank supplier with a long track record building several LPG tanks. (Carling, Tr. 4512 {the last ten
years would be the most relevant experience); JX 27 at 72 (N. Kelley, Dep.) (would “definitely want
[2n LPG (ank supplier] to have had prior experience butlding an LPG tank before [ would hire them
to build an LPG tank for me.”)). Engineering and design capabilities are also barriers in the LPG
market. (RX 682 at MOCG 000059 (*Texaco will verify that bidder is not overcommitted to perform
that work.”); Wamen, Tr. 2295 (Befors allowing a company (o bid, Fluor reviews a potential LPG
lank supplier’s volum ic o cnsure the supplier is capable of managing multiple projects
simultaneous(y, and to ensure there is not ton much backloy 1o prevent Fluor from acccssing the
supplier’s reslnurces promptly as nceded); see CX 415 at 2).

Additionally, the evidence demaonsirates that for larger LP(; tanks, ATV cannot compete with
CBI becavzc ATV cannot build the larger tanks. (CX 303 at CBI'PDM-H 4001283 (CBI is PDM's
“only competition on tanks over 100,000 |barrels|)). ATV’s eompetitiveness 1s generally linmited
to “small tanks. _$500K & under.” (CX 86 at PDM-CH 00261 8). Tt also cannul oblain the reguired

bonding lor lanprer jobs. (Cutts, Tr. 2366) (“we can’t bond these larger jobs becanse of aur financial




strength and the bond market’s atitude™). There is no evidence that Matrix or Chattanoopa, which
are also small compaties ke ATV, would have any greater success. They have ood had any in

decades, and there is no evidence that they will in tiT® future.

4. There Has Been No Entry Into the US, LINL.OX Tank Market Since
the Acquisition.

Respondents claim that entry has occurred in the LINVLOX market. (R.Brief at 48) By
whom? The only company lhat hus sold sy LINA.OX tunks recenily, other than FDOM, CBI and
Graver (which went ont of business), is ATY. Since December 1928, Matnx has bid on six
LIN/ILOX projects in the TUnited States, ind won none of them, {CX 703 at &; Kammulh, Tr. 19877

Diespite having some recent success in the LIN/LOX market, ATV has encountered nmumerons
problems. As Respondents concede, ATY has had problems on 4 LIN/LOX job with [ ]

{R.Briefal 100} The problems [ ] has had with ATV are net minor, as Respondents
wauld have this court believe. Nor should the problems ATV has had on this project be pinned on
the cuslonter as Respondents attempt in their brief. Rather, these problems go to the very essence
ol whether ATV 1s a supphier that can replace PDM. | } testaficd that AT&V has “not
pecformed well rom our perspective,” and that ATEV s “ability to manzpe 4 project is far worse
(han [ would have pussi_lzl}r mmagioed.” ([ lin camera). | ]
specifically slated that i will nat wse AT&EY agam on a TINOK tank project based on their poer
performance on the [ ] preject. (] . |i camera).

ATV is not cxactly a replacement for PDM. ks handful of engineers apd crews cannot

compete head to head against CBI with ils over 1,000 enginsers and crews all over the world.

*Respondents reliance on the testimony of V. Kelly is misplaced. Afler the LIN.OX
tanks werg awarded to AT&V, Mr. Kelley's responsibility [or the project cnded.  (Kelley, Tr.
4624) From others more knowledgeable about ATV s work, we know that ATV's work was
poorer and more cosily than CBIL (CCFT 466-467, 472-477)
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Moreover, ATV hag apoor reputation in the industry, which prevents it from filling the competitive
role PDM played. | ], admits hiz firm faces reputational and marketing

disadvantaees compared to Respondents. ([ ] in camera). Likewise,
Dr. Kistenmacher of Linde BOC westified that AT&V has “avery poortrack rocord.” (Kistetimacher,
Tr. 862}, Mareover, Cutts testified that ATV is capacity constrained and becansa of this has had 1o
turn work away. (Cuits, Tr. 2375).

Respondents counter this undisputed testimony by asserting thar [ ]
was happy with ATV as a supplier. {R.Bricfat 111) This reliance is misplaced. ATV hag never
cunstuciad a project for [ . Additionally, [ ] testimony canfirms that
neither Matnx and ATV can congtrain CBIs ability {o raisc priccs. [

1

(I | (& eamera)). While [ | testified that he was “satisfled” with

CBI's price in New Johnsonville, he wantal a “better price™ from them, (]
11l 1. Bt camera). [

1 ([ ], in camerit)).

Respi;rndents’ reliance on ATV s performnance | ]
misplaced. Not enly has | ] been dissatisfied with ATV s performance, | ]
recently asked [ ] L luke over the progescl, bul [ ] relused. (Seorsone, Tr. 53036} Respondents
then state that “BOC was extremely satistied with ATV’s price at Midland.” {R.Bricf at 114)
Respordents fail 1o mention that ATY “lhey hud many change orders, [so] thal in the end the price

was higherthan™ CBI's. (Kistenmacher, Tr. 932). BOC told CBl that it would discuss 2 sole source
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alliance arrangement with CBIL {RX 273). This docsn’t sound like a company that is that happy with
ATV,

ATV is a weak competitor, Plagued with imsufficient size, financial strength and a poor
reputation and quality, ATV is unable to price profitably al pre-acquisition prices and docs net have
the sulicient capacity to drive CBT's prices back (o pre-acquisition levels.

Mafrix likewise hus not been price competitive, and i1 bids have been too high on recent
projects. (Newmeister, Tr, 2156-58}. Aur Liquide's representative testified that Matrix’ s prices have
“never been below what we'd seen from any of the other competitors.™ (Kamrath, Tr. 2000-2001).
Likewise, Air Products, who purchased a LIN tank trom Matrix, belicves that Watrix has “mors
limited capacity to produce ficld-crocted ervogenic storage tanks,” as compared to CBT or PDM, and
that the former PDM is “much deeper in crews and manufwclurng capabilities than Matrix is "
{Hilger, Tr. 1354, 1382-83; JX 25 at 4 14 (Hilgar Dec.)). Additionally, Matrix sold its fabrication
facility, kmown as Brown Stecl, in Iale 2000, (Newmeisler, Tr. 1589-90). Bv lasing its fabrication
capability, Mattix is required to subcontract the fabrication work for these lanks, and subcontracting
could increase Matrix®s cosls, (Newmeister, Tr. 15369, 1570, 1602). Therefore, as Mr. Newmeiater
testified, the sale of Elmzﬂ;.'m Steel could have the effect of dinumishing Matnx's competitive strength.

Finally, Respondenis’ clim thal Chatlanooga Tank would somehow replace PDM iswithont
any sapport. | (R.Brief at 107) The evidence at trial clearly shows that Chattanooga cannot act as a
price constraint on CBL.  On the one occasion when it recently bid on a TINLOX projoet,
Chartanooga’s price was higher than any other competitor. (CX 18% at CBI-PLOL5LGS; |

1 in camera (Chattanooga’s pricc was | ] higher than [ 1). CBI's imernal
documents confirm Chattanooga’s weakness as a competitor, CBI questioned whether the customer

will “trust & *newhie’ figm like CBT 10 do cryo tanks.” {(CX 40 at CBI-EG07246). An Angust 2001
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report from a CBI salesman reports that MG Industries “has doubts™ of Chattanooga’s “abilities.”
(CX 41 at CBEEMOTI56); see also Cutts, Tr. 2533 (ATVY doesn’t even consider Chattanooga as a
competitor). —

Tn short, these se-called entramts have been here in the United States for years and have never
made any significant impact in the LINVLOX matkel. Only ene (ATV) has built any recently, and
its priecs are higher aod s guabily 18 lower and s capacity 15 less thin CBI's, Moreover, it is not
Jikely that anything will change in this market any time socn. Representatives from both ATV and
Matrix have testifed thal there are signilicanl bamers e enlry.  For example, ATV tecopnizes
developing a reputation similar to CBE s for suppiying crvogenic tanks can take as much as ten veas.
{Culls, 11, 2372} Mr. Newmeister {of Matrix) lestfied, “Well, | was involved with Matrix Service
as they penctrated in that market, and it iook a long time to develop the enginecring expertise 10 have
a qualily product to offer and it takes a fong time to be accepted by the customer base”
{Newmeister, Tr. 1567) Additionally, the evidence demonstrates that Matrix would need to spend
ihout 52 mlhon for 4 large press and a large number ol dycs and 52-3 million for the antomated
blast and paint systemn to be able to fabricate LINFLOX tanks. {(Newmeister, Tr. 1591). Morcover,
the wilding processes _jf‘“j oo a LIN/LOX tank are diffcrent from the processes used for ambient
temperaturs tanks. (Newmeister, Tr. 1582). The welding processes for a LIN/LOX tank require very
specialized l;nuw-hmw; oo imy company can doal casily. (Kistcnmacher, Tr. 842; Flilgar, Tr. 1347-
48). Welding technology is so important in maintaining a competitive advantage that CBI regands
its welding procedures as proprietary and does nol give them to compelilors. (Bano, Tr. 6028-29)

Respondents’ assertions of entry cannot explain how any of these companies will prevent
CRI fram raising prices. Wor can they explain how it was that (BT was abls to raise prices [or

LIN/LOX projects to Linde and Praxair by 8.7% after the acquisition and get away with i1, if enry
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iz such a threat. {CCFF 1053-1057) Morsover, as discussed above, CBT has never menlioned to any
one. outside this heanny, that there 1s any such threat to its business,

In sum, Respondents have simply failed to siow lhat any of this supposed entry is timely,
likely to inclode profitzble entry at pre-merrer prices, or sufficient to replace the competition Inst
by the demise of PDM. Thus, based on this faiture of proof alone, Complaint Counsel is entitled to

judgment as a matler ol Taw.

M. POST-ACQUISITIONEVIDENCE DEMONSTRATES THAT ANTICOMPETITIVE
EFFECTS ARE LIKELY, BECAUSE THEY HAVE ALREADY OCCURERED.

Respondents ignors the actual evidence of anticompetitive effects. Under the law, all that
we have discussed thus Far in this brief, and almost all that Respondents claim, is surphisage, singe
we have proofthat this acquisitien bas caused harm to competition. The sole purpose of HHIs, entry
analysis, and expert hypotheses is to predict whether anticompetitive offects may be likely to ocour,
When there iz evidence that such effects have indeed occuwrred, no other analysis is needed. Libhay,
211 F. Supp. 24 at 49 (“*Proof of actual detrimental effects™ can *““obviate the need for an inguiry
into market power, which is but a *swrogate for detrimental elfects...”” ™) (Crtations omutted); Foys
YR, 221 Fad at 937, Consolidared Foods, 380175, at 508, Where therc is such evidence that
Respondents have [nefeased price, “the existence of monopely power is clear” and “cemetits”
Complainl Counsel's case. United Siates v. Micrasaft Corp , 253 F.3d 34, 51 (D.C. Cir. 2001, Von
Kalinowski at § 4.03(4} (Citations omitted).

And there is more evidence of anticompetitive effects here than Complaint Counsel ean find
in any prior FTC case where divestimre has heen ordered. Anticompetitive effects have actually
tumead up here in spades: CBl has colluded with a potentizl competitor and prices and marging have
increased dramatically. TUnder the law, if Complant Counsel had nothing else, i1 conld base its

entire case on just one of these instances. General Dynamics, 415118, at 505, n.13 (*[Plost merger
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evidence showing a lessening of competition may constitete an “incipiency’ on which (o buse a
divestiture suit...”"); Merger Guidefines § 2.2, Tasty Baking Co.v. Ralston Purina, Inc., 55T Supp.
1250, 1267 (k. 1. Pu. 1987) (*“l'he mostrecent evidezes o defendants’ monopoly power is found
in defendants’ post-acquizition pricing desisions.™),

Respondents cannot rebut these priec inercases. Harris eannot do so cither. ( E.g., Harris,
. 7498 {reganding price increass at Cove Point: “Tdon’t remember every little price, .., Tdont
remember the details™y; 4. at 7506 {Docsn 't remember Boeing price increase); id. at T308-9{Doesn’t
“remember one way or the other” Linde price increase); i at 7460 (“unaware™ of chunge m
competition for Specirum Asto higher bid}). Instead, Respondenis simply claim that Complaing
Counsel has not offered a “shred ol evidence” ol price mereases and thal any apparetit poice increases
are really “budger prices,” and thus in their view irrelevant. As detailed in Complaint Counsel’s
Post-Trial brief there are far more than shreds of evidence here: The evidence is overwhelming.

Al By Eliminating its Only Sienificant Competitar, the Acquisition lncreases CBl's
Market Power

The resulting elimination of PDM as a “‘substantial independent competitor’” is evidence of
anticompetitive cifcet that warrants judgment against Respondents. Aeinz, 2460 F 3dat 716; Swedith
Mateh, 131 F. Supp. 2d at 169; Stapies, 970 F. Supp. at 1083; Merger Guidelines § 2.21; RR.
Domnetly & Sors Co., 120F T.C, 36, 193-201 (1995 discossing umlaleral exercise ol macket power
through merger of 2 closest substitutes and citing to Merger Guidelines 2.21.). By any standard, all
the evidence set forth in cur Post-Tnal Bref demonstrates that CBL elimminaled ils closest cormpetitar

and achieved more than deuble the 35% safe harbor level of the Merger Guidelines.




B. Actual Evidence ¢ Anticompetitive Conduoct Tndependently Requires A
Finding Of Liability Against Respondents In This Case.

F.espondents igore all the evidence o lanlicompetitive effects and simply blow it off in a few
paragraphs o[their bricf, simply charging that “there is not a shred of evidence.. only speculation and
canjectrre” thal (here are apy anticompetitive effocts,  {R.Bref at 129-300  This is not true.
Although not required to prove that anticompetitive effeels have occurred in order to catablish a
violation of the law, Complatnt Counsel has done so in spades. As our Post-Trial briel detailed,
evidence of collusive behavior and prce/margn increases are abundanily clear from CB&I's
deslings with Speetrum Astro, TRW, Boeing, Memphis L&G, Cove Point, Tinde, sod Prgeir.

As explained hetow, Respamdenls’ plea that afl the price inercascs are budget prices is not
relovart; however, the prices CB&I offered to Cove Pomnt, Specom Astro, TRW amd CMS are the
aciual prices the customer is supposed 1o pay. In the end, Respondents® entire case boils down to
this: Tell these customers not to worry abaut pa;-,ri:_lg millions of dollars above the price that they
would have pard 1f PDIM were sfill competing — an even higher priced foreign competitor i3 on the
way, This is not the law, Moreover, the colluzion CB&! engaged in with Spectrum Astro, TRW and
Cove Point cannot be justificd by any excuse that Respondents cun muster. Such collusion is a per
xet pifemse under Lhe Sherman Act, for which there is no defense (like, “we were only trving to get
the customer abetter price™). Unired States v. Azzarelli Const. Co., 612 F.2d 202, 204 (7% Cir. 1979)
{recognizing bid rigging has been recogmized as a per ve violation of the Sherman Act).

Respondents, however, raise the example of CMS to show that competition ig ative and well
in the LNG business. As explained in the Introduction above, CB&Ts deulings with CMS
demonstrate anticompoetitive afecls, [ ] As cxplained in detail at page 41, above, in the
lack of cniry section for LNG, CMS accepted u price from CBT for an TNG lank of about |

1. CM5 couldn®t tell if this price was competitive, 5o 1t [
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] What CMS didn't knew is that before the sequisidon, CBLs price was

[ ] lowser than Whessoe's (for simular tanks) and that CBI’s current price al Cove Point was
suhatanlially hagher thim the pre-acymsilion competitive price and had nearly triplc the profitmargin
as the ong resniting from competition belween PDM and CBI pre-acquisition. I

The evidence from [ ] also shows where Whessoc's price was in comparison to CBI's prior
to the acquisilion, as did the evidence from Memphis in 1995, whers Whessee's price was also far
higher than either CBI's or PDMs. Tn short, the unmmistakable facts demonstrate that CBI was uble
to ¢xtract a much higher price and margin from CMS that it ever could if PDM were competing,
Likewidse, 18 current solc-source armangemerts with | 1 and Poten Partners are likely to lead to
the same result. Tndeed.[ ] is relying on the fact that the next lowest compatitor now, Whessoe,
18 siill much higher than CBI. This evidence of post-acquisition price and marpin increases, as well
as tha other evidenes ol price meresses und collusion detziled in omr Post-Trial Bricl and Proposed
Findings demonstrate that dhis acquisition must be undonc, #s a matter of law. General Dynamics,
4153 U8, at 305 n. 13 ("posl merger evidence showing a lessening of compctition may constitute an
‘incipiency’ on which to base a divestiture suit...” ).

C. Budgzet Prices Are Relevani.

Respondents argue that the many documented examples of price inereases by CBI following
Lhe sequisilion should be ignored beeausc some of these involve only *budssat prices.” (R.Brief at

126-29). This argumentis 4 smoke screen. Following the sequisition, CBI has increased both eciveal




transaction prices and budget price quotes. No one can question that the Cove Point and Spactrum
Astra prices were actual, not budget, prices.

Nevertheless, budpet prices are indeed relevarsthere. Even they wentup after the acquisition,
Prior to the acquisition, CBI was forced to price close to its cost, in arder 1o compete against PDM,
which erjoyed 2 similar cost position to CBI. Since the acquisition, CBT i3 ho longer construined
to price as low. After the acquisition, 1l but one of the supplier selections for LNG tanks has been
to gole-source from CBI (the other (CMS) awarded the project tv CHT outnghty. For all of these
deals, budget prices are the anly competitive price information available to a customer when it makes
the decisiun whether to choose CHBT. Thus, budgel prices deternmine the oulcome.

Respondents are wrong when they assert that “[cJustomers simply do not purchase products
based on budget prices.” (F.Brief at 126). A budget price is an initial price quote that pravides the
basis for sclecting a supplier and negotiating a final price. (Neary, Tr. 1440 (“We first receive their
tnitial price. Thenwe scleet the vendor™) Mr. Cutts of AT&V explamed that s can be awarded
solely on the budget prices. (X 23 at 27-28 {Cutts Tr.)} That is exactly what happens.

When CBT and PDM competed lor the Cove Point LNG tank ibey reduced the bids (o tatch
the budget prices each hid carlier suppliedta [ ]. CCFF 889-37. When CBI and PDM competed
fra TRW TYC project, CRT's final prace to TRW was closc 1o the onginal budpgoliry poce. (Meary,
Tr. 1440-41).'[ 4l

] in camera). Allinla Gas Lighl Company selected PDM over CBI, 1o 1995,
hased on budget price bids submitied by CBI and FDM. (CX 161 at CBI-PL006113-114). PDM
outscored (CBl in the bidding competition “on the bazis of their lower budget price.” (X 161 at
CBI-PLOGS113).  Indeed. CBl's own docuuments reveal the fact that hids are won or lost on the

hodget prices. (CX 161 at CBEI-PLO0G114) (Customer’s selection “[a]ll in all - boded down to
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making a decision based on a budget prce™). In pulting together a proposal for an LNG peak
shaving facility, Praxair decided wo work with another contractor to develop the project based nn
CBI’s budget price being substantially higher than thesather supplier’s price. (Harris, Tr. 7634). De.
Harris concluded that Praxair compared CBT's budget price to another supplicr’s firm bid. (Heuxis,
Tr. 7635-36).

Respondents claim repeatedly that BOC s Oregon LIN/LOX tank job was “competitively
bid,” wet they fail to mention that that competition was based on budget prices. (R.Bricf at 99-104,
111, 118). Kelly of BOC confirmed that “costs were solicited and ATV had the low bid.” (V.
Kelley, Tr. 32923, The only bid submitted by CBI was a budget price. {(Scorsone, Tr. 5017-18).
Thus, these budget pri{:;as are indeed relevant”!

D. Post-Acquisition, CBI Discourages Competitive Bidding.

Respondents o yree 1 hal b udget prices are usually Lhe [rst round o [pnees provided by
competitors. (R.Briefat 128) (“The evidence shows that the more rounds of bidding and/or pricing
that peeur, the lower the prices go™). Yet, with its new-found clout, CBl now can sumply offer a
budget price, be selscted, and forgo any further competition. € BI gives the budgst prices to

customers to “reet their requirements thet they have some sort of competition belbre Lhey select

¥ Respondents’ assertion that budget prices do not reflect actual costs savings CBI
realizes on a proiect misses the point — [

] {(Srorssme, Tr. 3334 in
camera). In fact, [ ]
{Scorsone, Tr. 5337-5339 in camera). Delay of the Cove Point LNG tank enabled CBI to
“streteh” the margin on the praject by lowering itg cost. (CX 1617 at CBI061611 (“The Delay
allowed the Projeet Team to implement Best Practices that might not bave been able 1o
implement if the schednle had heen tighter ™)), CBT's Luke Scorsone presses his staft to identify
ways to “stretch™ CBE's margins after a project is awarded to CBL {CX 1617 at CBI 061612
{“We need from you the mount of margin in cxcess sold that will be “streteh® for you o
deliver.™)).
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sameons to move forward with ™ {Glenn, Tr. 4128). But pow CBI pressures customers to ole-
source Trom ORI and hasz walked away from customers who insisted on competitive bidding.

CRTs refusal to id on Dynery's Hackbeny LNG project, either for FEETY conrractor, for
EPC confractor, or for the ENG tanks, d.emnnstt‘sle;EET’s ahility to discipline a customer who
helieves it can abtain lower prices by insisting that CBI competigvely hid the work. Dynegy is nat
satisfisd with the pricing ithas received from foreipn suppliers, asasserted by Respondents. (R.Brief
at 134}, Dynegy will pay more and meur greater +isks hecause Dynegy is unable to source the TN
tanks from CBI or PDA. (Price, T 622, 626-28).

The legson CBL taught Dvhegy has niot been bost on CMS, | ]» El Paso, atnd Poten &
Partners, who have iined up to scle-source their LS. LNG projects through CBL CCFF 382-336.
For the many projects being sole-soureed through CBL, budeet prices provide the only competitive
price mlbmmation upon which cusiomers must rely Lo make ther purchase decisiuns. No cuslomer,
at Isast in the pas. 25 vewrs, has elected Lo source a 1.5, LNG unk fom apyone ather than
Respondents. {CCFF 582} Thus, except for further price increases resulting frorn change oxders,
m rlay’s enviromment, CB1's budzet price is the actual price that the enstomer will pay.

Forexample, CBI provided abudget prica to CMS foran LNG tank, which has bern aceepted

i}

by the cuslommer, |

1 (0 | in cameri) i“therﬂ reaily wasn't a
cormpelilive price for tae ank™), And, as discussed abowve, the pove CMS received was at the same
lzvil us (he finul price for Cove Point with its profit margin of over | ], neurly doutle dhat of
CBI's company-wide marain levels and theee times that of the margins fhat resulted from

competition hetween PDM and CBT pre-acquisition. (&L, [ 1
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E. Following the Acqnisifion, CBI Has Increased Prices and Failed to
Honur PDM’s Prices.

Respomdents eoncede that a “company providing 2 firm, fixed price is expected to “stand op
to their price and do the work for that price.™ (R. B'l;i.E—:f_:itl 126). However, [oltowing the acquisition,
when customers have asked CBI for a firm price, or 1o reconfirm a firm price, that PDM had
committed to prior to the acquisition, {B] has provided the cusiomer # higher prics them PDM had
pravicusly accepled for the waork. CBI's nnwillingness to stand up and do the work for the price
aureed to by PDM prior to the acquisition is an snticomnpetitive effect of the acquisition.

Thus, when Boeing askad CRI, followiny the acquisition, to renaw the {irm Axed poice POM
had provided to Boeing for a TVC, CBl increased the price by [ ] and labeled the price an
“*ROM™ signifyving that CRI would not carmmal to honor cven that hngher price. {CCFF 1213-106).
When Spectrum Astro asked for an updated bid, CBI told the costomer that it had to increase the bid
by over a S1 million due to cost increases. Of course, this was ahsolutely false: CBI was covertly
increasing its margins trom | 1. {CCFF 1151). Shortly after signing the
acquisition letter of intent, PDM provided budyet pricing for the Cove Point LNG tank that was
higher than the e bids CRT and PDM had previously submitted for the tank. CCFF 823, Ineach
sucecssive pricing round thereaficr Respondents further inercased the price and margin of the Cove
Point TNG tank. CCFF 8235, Accordingly, CBI's claim that a supplier should stand by its last
competitive bid does not apply to i, Thal 15 solely bl:ll.‘,i-ﬂlSvE thete is no competitive force lile PDAL
o keep it honest.

F. Critical Loss Theory Confirms (he Anticompetitive Effects of the Aequisition

Respondents’ ¢laim that a “critical loss™ anudysis shows thal CBI wounld not increase price
after acquinng PNM is incomecl. Al the outset, this entire argument is moot. The only purpese of

doing this unalysis is to predict whether a vompany could profitably taise prices in the Qiture. When
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it already has, it proves the point — not with expert hypothesis, bul with facts.  See Libbey, 211 F,
Supp. 2d at 4% (*‘Proof of actmal detrimental effects’™ can *‘obvisic the need for an inquiry o
markel power, which is but 2 “sumrogate for detrimentefeffects™ ™) {Citations omitted); Tovs "R ™ U,
221 F.3d at 937; Consolidnted Foods, 180 1].5. at 598

Dr. Simpson’s analysis proves that CBI can raise its prices without losing profitahility.
Respondents andd ther cconermic expert srgue (hat Dr, Simpson’s analysis is flawed for two reasons.
First, regpondents claim that Dr. Simpson overestimated the critical loss because he incorrectly
wlentified fubrication vest, drafting and engineering cost, project management cost, and certain ficld
erection costs as variable rather than fixed. Respondents’ ¢laim that these costs are fixed is based
entirely on Mr. Scorsone’s slulement that (Bl would not vary these costs if it lost business.
However, other evidence indicates that CBI and PDM would vary their use of these resources as
outpul changed. (Scorsones Tr 4887-4888)  And. Mr. Scomsone’s admission that these resources
could be redeployed to other projects indicates thar these costs are varable. Dr. Harris,
Respondents’ eeonomie experl, relied on Mr. Scorsone's statements about variahle costs in hig own
attalysis but later admitted that this cavsed him to erroneously identify a cost as fixed when it was
in fact varizble. fE-'fa:ﬁs_,ﬂ_Zl‘r. TRO1-FA03)

Second, Respondents ¢laim that the state of mind of CBI executives is such that they think
they cannel r..'iis:: prices. Bul CEI has raised prices. 8o, who's state of mind iz rclevant Messrs.
Steimer, Lacey and Miles who raised the priecs but whe did not testify? Or Mr. Glenn, whe simply
reverts (o a “trust us,” generalized denial that they would cver raise prices? Complaimt Counscl
respectfolly suprests that this Tribwnal look af the facts: prices and margms have gone up. Sige
CBIwas able 10 do so with afmost no opposition of any kind, as Dr. Simpson’s testified, “we would

expect [CBI] to learn what the condibions are 10 the marksiplace™ so they can sustain these higher
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prices and margins. (Simpson, Tr. 5781) That’s exactly the kind of success Mr. Glenn repeatedly
telis his investors. Never once did Gleann or anyone else at CRB1 tel] investors or their own emplovecy
that market forces were going to keep them from ralsmy morpins, CBMs [ ] price increasc
to CMS from pre-acquisition to post-zcquisition levels is twelve imes the price increase assumed
by Dir. Harris and would be profitable even 1f CBL fust 80% of its sales volume, {£X 1642 ertlical
loss is (.62/(1.62 - .35)= 8035)); see CCFF 633. Yet, the customers still want and need CBI, because
there simply ar¢ ot good alternatives.

G. Respondents’ Criticism of Auction And Probabiiity Theory Is Unfounded,

The acquisition enables CBl to increase its price because CBI has eliminated its closcst and
most cost effective competitor. The Merger Guidelines explain that the anticompetitive effects apply
boih to nepotisted awands and to bidding for project awards: “[[]n some markets sellers are priranly
distinguished by their relative advaniagesin scrving different buyers or groups of buvers, and boyers
negotiate individoally with sellers. Here, for example, sellers may formally bid against one
another for the buginess of a buyer, or exch buyer muy elicit individual price qootes from
multiple seliers. ... A merger involving the first and second lowest-cost seflers cuuld cavse prices
te rise to the constraining level of the next lowest-cost seller.™ Merger Guidelines § 2.21 n.21
{emphasis added);, Dralkir, et al , Mergers in Symmetric and Asypmetric Noncooperative Auction
Markets: T he. Effects on Prices and Efficiency, 2000 Tnt'1 1. of Tndustrial Organization 18 at 385 (“in
a scaled hidding environment | suppaose that [firm| § merges wilh sume olher liem, . . . it realizes that
with somc probability it has climinared the second lowest coat firm, - .. Hence {'s (wilh a partner)
expected price rises™). Dr. Simpson explained how the theory under the Merger Guidelines works.

(Simpson, Tr. 3072-3086).
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Respondents do not disagree, but claim that in a scaled bid environment one might enly find
price increases of “less then 5 percent.”  (R.Buocf at 136-37) While this theoretical argument is
incorrect (Simpson , Tr. 5764, 3072-3086), even 1™ prices were only increasing 1-5%, that is an
anticompetitive cifeet that mast be stopped.  Sealed bidding with fewer hidders alse facilitates
collusion. K. Posner, Anfitrust Law An Economiv Perspective 61 (1976). And we have ssen that
here in the TREW hidding.

Respondents also incarrectly state that Dr. Simpson assumes that many {itmns participated in
all of the LNG bids back to 1990. (R.Brief at 137). Respundents miss the point. Dr. Simpson’
prubability analysis for the NG market shows that custorners couldn't possibly consider that any
other supplier execpt CBI and PDM were on equal footing competitively, because they never selected
o1 even approached any other suppliers. (Simpson, Tr. 5752). Respondents also claim that Dr,
Simpson said that “probability theory essentially invelves flipping coins.” (R Boelat 137). Thisis
a cheap shol. While it is frue that Dr. Simpson referred to flipping a coin to explain probability
theory, many statistics books do the same. (Simpson, Tr. 3393-4; Wonnacoll, K., and T, Wonnacott,
Introductory Stefistics at 93 (47 ed. 1985)). Finalfy, Respondents are incorrect that “these companies
entered the market in the past two years. (R. Brief at 137). Mot one of the foreign finms has been
awarded let alone built a LNG tank in the United States,

¥ ¥ ¥ ¥ *

In sum, any one of these undisputcd acts of actual or attempied collusion or price/margin
increases “cements” Complaint Counsel’s case.  Lekro-Yend, 660 F.2d at 276, Tn the end,
Complaint Counse] could not find a reported case with 50 many instances of such post-acquisition
conduct, Against the backdrep of over five decades of divestiture orders from this Comrnission and

federal conrts on {ar less evidence, it i3 clear that complete divestiture is warranted here.
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V. RESPONDENTS' “EXITING ASSETS” DEFENSE FATLS AS AMAITTEROFILAW,

BEespondents admit that their so-called “exiung asset” defense is not based on any accepted
Law but mither upon barely six pages of an 1980 arksle: Kwoka & Warren-Boulton, Efficiencies,
Failing Firms and Alternatives to Merger: a Policy Synchesis, 31 Antittest Bull. 431 (1986). (R,
Brief at 154). Respondents also adrmut thar, when faced with such a proposed defense, the
Commission “declined” to “adopi[] the delense,” bor Respondents  nevertheless petition this
Tribunal to “adopt this defense™ anyway. (74, 154, n.29, citing Ofin, 113 F.T.C. 400, 618 {1950}
{The “facts would not support the description of the pruposed delenss, even if we adopled the
defense, and we decline to do 50 it this case™)). Thus, the question for this Tribunal 15 whether it
wishes to ignore lhe Conumission’s decision in (¥in, as well as lhe Merger Guidelines §§ 5.1,5.2, and
institute & new defense that the Commission and the Ninth Circuit both called a “novel” defense.
(Min, 986 F.2d at 1507; 113 E.T.C. at G1&. We respectfully supgest that it should not do so.

Yei, there's more. Respondents want this Tobunal to adopt this novel defense and iguore
its requirements as proposed by Kwoka and Warten-Boulton, Tn their 1986 article, which has never
heen adopted by anyone in aver 16 yvears, the authors argue that, at the very least, the respondent must
prove two elemenis:

=

& As Judge Ilyun explained tn (Min, “the authors would ‘insist, whenever
possible, on alternatives short of merger to echieve pardcular efficiencies ™
Olim, 113 FI'C w583, guefing 31 Anlitrust Boll, at 432433, As the
Commission put it, respondents would have 1o show that they “conducted an
exhaustive effort to sell” the assats. 113 FTC at 618,

. The “key element of such 1 defense i=s proof that, without the merger, the
aszets owrted by the acquired firm would shortly be leavineg the market.” {31
Antitrust Buli. at 446).

As in O, Respondents have proven neither element bere, and since this is an affirmative

defense, it is "undoubtediy” their burden w0 do so. Ofia, 986 F.2d at 1307,
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First, Respondents have failed to prove that CBT is “the only available purchuser” for PDIM s
EC and Water Divisions and that they have conducted an “exhaunstive” search for alternative buyers.
dd. a1l 1307, Glenn admitied on cross-examination-that PDM conld have sold the EC and Water
divisions to “any number of competitors.” {(Hlenn, Tr. 4262). Scheman testi Gext thal onee CBI was
identified asa “preemptive buver.. we didn’t go down the ronte of catling other people.” (Scheman,
Te 2031, 2939-40). The reasom they only wenl 1o CBE wag, as Glenn lestified, PDM was worth more
to themi than to anyone else. (Glenn, Tr. 4261; Scheman, Tr. 2967-08 ("It was unlikely that someone
could match [CBI's] price... becuuse sny other buyer would have lo compete with CRT™),

Whereas Tanner contacted twenty-five prospective buyers for another division of PDM, it
coniacled no one for the EC Division. Instead, PDM's (CEQ simply called np CBI's CEQ, and they
made the deal that would give both the most value. Indeed, I'DM even rebuffed expressions of
interest from other praspective porchasers. (Schemn, Tr. 6930; Vetal, 1. 418-423) Byers also
admitted o b ¢ ross-examination that ¢ ther ¢ompanies would have been interested in buying the
divisions, and yel thers was no evidence that anyone else was ever contacted. (Byers, Tr. 6799, 6558,
6306-6812; DX 29 at PDM-C 1006327 (Even as of closing, “few potential buyers,” and “some
cornpetilors might be 111[_:;:.13&- led™ in buying the EC division). PDM's CEQ even promised the Board
that he would contact other purchasers if the CBI deal fell through. (Byers, Tr. 6864; CX 1590 at
A065) 'l'ht:yj usi mever did. They just went to the buyer with the most money to offer. (Byers, Tr.
6730)  Quuie clearly, therciore, PDM has not made a “clear showing” that it “undertook a well
conceived and thorough canvas of the industry such as to forret our viable alicrnative partncrs.”

United States v, Pabst Brewing Co., 290 F, Supp. 994, 1002 (E.D. Wis. 1969). guowicd in Arceda at



19544 (“Fudlure even (o inguire of such obvious capdidates as competitors._ presumptively mdicates
that the search has not been diligent™).

Second, Kwoka's novel defense furlher reffuires that the assets are aclually exiting the
market.” Respondents’ plea that they would have hquidated does not meet this requirement, Byers’
idea was to scll {he currenl contracts, the plant, and the engineering and intsllectnal property assets
to other competitors who would carty out the current busincss. (Byrers, Tro 6802-05, 6829, DX 29 at
PI3M-C 1006327 { Assets would be sold to others in the markez)). Inshort, if CBIhad not purchased
PIM, under Byews® plan, some other company other than CBI {such as Matrix, Nooter or Pasadena
Tank) would be building Cove Point as we speak! Jd  Tn other words, the assets would ror “exit™
ihe murkel. in, 986 F.2d at 1307 (Repecting defense because “assets would not be guting the
relevant market'™. That sitply doesn’t satisfy even this novel defense. fd Thus, Respondents
cannot even make ot Kwalka's novel defonae, which has never been adopted by any court or agency.

That ne court of agen;r:yhas ever adopted the proposed “exiting asset” defense” isno surprise.
Evcn Kwolka and Warren-Boulton say that it “would seem unlikely...that 4 leading firm would wish
to acyquire capacily wilth the charactcristics of ¢xiting assets,” and thus the authors “cannot cite an

example of a dq:-minant_i:}nn” ever doing so. 31 Antitrust Bull. at 446. Nor would it make any sense

2 Respondents’ claim thul it was enough to send out a press release is also simply
insufficient ag a matter of law.  FTCU' v Harbour Group mvestments, LE. No. 92525 1990
WL 198819, at *3 (D. DuC. Now. 19, 1990) (Mcrely sending “offering materials™ and
“broclures” and “explomatory phone ¢alls™ was insufficient to establish the defense).

2 Simply wanting to exit isn’t enough to trigger this requirement, and that is all
Respondents really claim here. See, e.g., United States v. Greater Buffalo Pross, Inc., 402 118,
549, 555 (1971) (Even though “owncrs wished to sell,” defendani still had to prove that “there
was no ofher prospective purchaser for it"™);,  Ueited Stares v Phillips Petroleum Co., 367 .
Supp. 1220, 1260 {C.1. Cal. 1973}, (Desire by management to exit the business docs not satisty
the defense), Lffted States v. Biue Befi, Inc., 395 F. Supp. 53& (M.D. Tenn. 1973} (Company’s
mmtenton te divest ilsclf of 11y business 15 immatenaly;, PPG, 798 F.2d at 1507 (That company
simply wanicd to “g¢ll the company.. for the best price available™ is “irrelevant™).
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for CBI 1o pay anything for PDM if it truly were going to disappear from (he market and leave nothing
for smaller competitors to grab.

Indeed, that is exactly the issue nused by Respondents in their example of Graver
Respondents claim that what happened to “Graver thus constitutes a natural market experiment of
what would happen i PDM were liquidated. (K. Briefat 132) If Respondents arc commect, thep Rave
preved that they cannot use the novel “exiting ayser™ defense here.  As Respondents point out,
Graver's asscts did not exit the market either: Chattanooga Tank became more compelitive,
Respondents argue, because it “acquured “quile a bit of..equipment” from Graver - a former
compstitor in the LIN/LOX tank market -- when it went out of business in 1999, (K. Briefat 103,
citing Stetzler, Tr. 6317-19; R FOF 5.59).

There can be na doubt, therefore, that the sale nf PDM's EC division, even in a “liguidation,”
o smaller competitors, whose ability to compete in the relevant markets would be improved, would
be far more beneficial to competition than a transaction that makes CBI more dominant so it can now
“winl” cvery job it wants. {CX1731 at 44); see Areedu at § 9520 ("|E[xit might be preforabic on
competitive grounds to acquisition by an already dominant firm because without such acquisition
small rivals may have al better opportunity (o pick up the thailing finm’s customcers or regourses™).
Accordingly, Respondents cannot satisty even the novel exiting asset defense.

Whall is striking, however, 1s the extent lo which Respondents would miscite their own
testimony to make their argument here. Tor example:

Respondents uncquivocally tell this Tribunal that “Mr. Scheman evaluated the potential
purchasers and determined that only one - CBI -- had the requisite ability to purchase the EC and
Water Dhvisions at above liquidation valuc.” (R. Boef atld?, citing Scheman, Tr. 6924-26)

(Emphasgis added). Respondents even claim that Scheman “conducled™ an “mnalysis™ to determine
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that “nane of the purchasers potentiafly available to purchase the EC Division could have done so at
greater than liguidation value.™ (R. Brief at!46) Theose statoments arc fafse.

In his deposition {Respondents did not call Seheman at inal}, on pagss 6924-26 — the pages
Respondents cite— Scheman was asked whether he did such an analysiz and he enequivocaliy admits
that he “was never asked 10 dao this, so I'm not sure — Then Respondent’s counsel asks him if he
has “an opinion’ as to what he might have done. Scheman answers, “we would have ... regrouped
and evalnated all the options.” {(Scheman Tr. 6924-25) In short, Scheman did ko analvsis. At the
deposition, Respondents’ counseld tried to get Scheman to be more conumittal than he was, and thus
occumed the unmistakahle question and answer;

“02. And based on your years of experience and those of your pariners, did you see

any other purchaser who could have made 2 bid for the EC Division who was already

a competitor in that industry whose bid would have been higher than the liquidation

value that you had delermined for the EC Division!

A. Higherthan the liquidation valuc? Lmean, we were never asked to undertake that
study....” (Scheman Tr. 6352) {emphasis added).

Respondents then claim that “Scheman concluded that financial perefasers would not have
been interested in purchesing the EC Dhivizion, and would bave had cxtreme difficulty ralsing enough
capital 1o make 2 pu:cl'gse.“ (E. Brief at 146, citine Scheman, Tr. 6930 (Emphasis added).  This
sure sounds like Tamner conducted a “study” involving “perchasers” except that Scheman's
testimony is. about only eme financial buyer who cafled ro “express o potential inferest,”
{{d }{ crphasis added) Scheman simply “walk[ed] away™ from the couversation, because he thought
that such a sale would have heen “very diMfieail.” Thas s handly evidence Lthal no financial inveslor
would have been interested. In fact, Scherman wrote the opposite in hds report that there were a “few
potential buyers” as well as “some competitors’ that might wish to hay the BC Diviston. (Byers, Tr.

6320-21; RX 29 at PDM-C 1006327).



Fespondents also assert that “A press release was published in the Wall Street Journal and
relevant trade publications. This effort was successful ™ (K. Brief al 142) Although no one at this
trial kras ever seen this press release -- despite all ourcflorts 1o find any evidence in the Wall Street
Journal database (the alleged press releaase was never producced in discovery or offered at tral), it is
gitmply not true that it was “successful.” W, Glenn admitied that the “first time | he| heard that PTM
was up for sale”™ was when PDM's CEOQ — not Scheman — cailed him directly. (Glenn, Fr. 4203}

Respondents also state: *In December 2000, Mr. Byers became convinced that there would
be no other purchaser for the EC division.” (R. Brief, citing Byers, Tr. 6776-77) But there is simply
nothing in these pages or anywhere that supports this statement. (See 74 (reading RX 28, but ne
discussing Byers’ boing convinced of anvthing)., On ¢ross-cxamination, Byers admitted that, at that
time, he “was still thinking aboul the possibility of Tiquidation™ and “had not a1 that point investigated
whether there was a possibility of another purchaser,” (Byers, Tr. 6855).

Contrary to Respondents” assertions that Scheman’s and Byers' lestimany proves that PDM
would have “liquidated,” Schemman’s testimony is only that it was &ds “belicf” that it would be
liguidated bart that “it’s a prossibility that” others “would have made us ofters,” and Byers’ testimony
was thatitweuld have been his recommendation to Liquidate, but he never made this recommendation
and he would not have miade it until he had actoally confimned that there was no alternate buyer.
{Scheman, Tr.. 6923, 6932-53; Byers, T1. 6797-98, 6815-16, 6893). The only recommendation Byers
actually made was to take the company “povale,” bul this was rejected. (Byers, Tr. 6845) The cited
portion of Bycrs® lestimony simply deesn™ state what Respondents assert at all. (R. Buief atl145;
Byers, Tr. 6774-75) Indeed. B yers” purported commitment to liguidation was never as fimas
Respondents’ counsel claimed. O ncross-examination, Byers admitted that when he “was still

thinking about Lhe possibility of liquidation, [he] bad not at that point investigated whether there was

67



a possibility of another purchaser.™ (Byers, Tr. 6895)  Tn short, we don’L necd 1o lake counsel’s,
Scheman’s or Byers’ speculation on what the CEQ or PDM Board would have done. The final wand
on this topic was the documented oifer by Mr. Mckssz to the PDM board “that if the CBI deal fall
through, that PDM would continue its efforts to sell its PDM EC and PDM Watsr Trvisions by
seeking other purchasers.” (Byers, Tr. 6894-95; CX1590)

Respondents” use of case law is also misleading, Respendents yuesiion whether it is their
barden 10 prove this defense. Yet the case they cite, Citizen Publishing, holds unequivocally that the
“burden oproviug that the conditions of the failing company doctring have been satisfied 1s on those
who seek refuge under it.™ (R. Brief at146, 154; Citizen Publishing Co. v. United States, 394 1.8,
131, 138-39 (1969); (Hiin, 986 F.2d at 1306-7 (It is Respondents” “burden”).

Respondents also ¢latin that Complaint Counsel’s assertion that under the traditional “failing
firm™ defense, PDM KC had to be on the “bnnk of mnsolvency or hankopicy™ 18 "too narrow™ a
reading of Citizen Publishing. (R. Briefat] 34, citing Citizen Publishing, 324 1.8, at 137.) Not true.
I ksl case, the ULS. Supreme Count held that Respomients musl prove the company s resourres are
“so depleted and the prospect of rehabilitation so remote™ that it faces “the grave probahility of a
business [ailure.” 394 L_lS al I37. Moreover, Eespondents’ suggesiion thal the Kwoka, Warren-
Boulton article is a permissible interpretation of Citizen Publishing is ridiculous.  First, the U5,
Supreme Cm.n'l specificaily held: *“We confine the failing company doctrine o ils present nammw

scope.” Id. at 139.% Second, the article itself acknowledges that it proposes a change in current law.

* Courts have repeatedly emphasized that the “fatling firm™ defense has “stict limits™
and is not justified on a showing, as is the case here, that the defendant simply wants to leave the
murket. FTC v, Warner Communications, Ine., et af, 742 F.2d 1156, 1164 (5" Cir. 1984) (The
defense has “strict limits™ and *a conapany's stated intention to leave the market or its financial
weakness docs not in itself justify a merger™); .8 1w Phillips Fefroleum Co., 367 F. Supp. 1224,
1258-59 {C.I», Cal. 1973} {A company’s intcntion 1o leave the tnarket 13 not enough); Greater
Buffalo Press., 402 1S, at 555 (1971) (“That test is met oady 1f two requirements are
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(Kwoka at 447-49} (Using a lable io show which facts would work under their proposed defimse
versus current law.} That is why, of course, Tedge Hyun, the Commissicn and the Ninth Cireuit
called Respondents” “cxiting asset” defense, “novel™ n, LIZ FT.C. at 618 ; 986 F.24d at 1206-7,

Pespundenls also clum that under the law, Matrix®'s “cxpression of interest™ is insufficient
to block the defense.” (R. Briefat 148), etting Califurnia v. Suiter Health Sys. 130 F Supp. 2d 1105,
1136 (N.D. Cal. 2001). But Respondents fail to mention that in Switer Health, the defendani had
proven that it had conducted a three-year “extensive good faith search for purchasers™ in which it
“formulated a detailed and thorough proposal process and sought out numercus potential pariners.”
Swtter Health Sys., 130F. Supp. 2d at 1137, Indeed, the one “expression of interest” mentioned in
the case came only after the defendant, Summit, “repeatcdly contacted™ the potential huyer who
“failed to make any offer in response to these inquiries.” &7 at 1137, Sutter did not involve potential
buyers who were tumed away or a complete failure to centact any prospective purchasers, as
happened here.  Thus, Respondents® use of this avthorly is not a fair reading of that caze.

In sum, Respondents acknowledge that they cannot meet the accepted “faiiing firm" defense,

but wish that this Tribunal would adopt the Tess siringent “exiting asset” defense proposcd by a 1986

satisficd:...grave probability of business failure ..and that there was no other prospective
purchascr,” and rejecting defense even though “owncrs wished o sellemphasis added).

*Conmplain Counsel’s Post-Trial Brief establishes that Matrix was indeed interested in
purchasing PDM"s EC business. (CCPB at 43) What is bizarre, however, 1s Respondents’
argument that even if Matrix bought PDM EC, that it couldn’t be an effective competitor, (K.
Brefat 157) Yet, earlier in its bricl, Respondents claim that Matrix is some kind of cotnpetitive
threat to CBI. (74, at 103-04)

“Respondents alsa cite United States v. Culbre Corp., S04 F. Supp. 661, 668 {STNY.
1981}, which is odd. EN Witt was in Chapter 11 and was seeking to modify a congent decree to
allerw Culbro W purchase it. Neither the acquirer nor the seller were competitors of the other,
The Conrt also nuted Lhat “several” potential purchasers “discusscd the prospect of investing in
Eli Witt but, upon consideration, made ne offer and declined i invest.” fd. That is not this case
at all.
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article, but one they cannot qualify for either. Accordingly, this Tribunal shounld reject Respondents®
attempted defense, which is not supported in law,

LI MVESTITURE 1S REQUIRED TORESESRE THE COMPETITIONELIMINATED
BY CBI'S ACQUISITION OF PDM.

Respondents cannot get around the plait language of Seetion 11(b) of the Clavton Act, which
mandates thal the “Commission. shalf _issue and canse lo be served on such person an order
requinng such person to...divest isclf of the.. assets, held.” 15 U.S.C. § 21(b) (Emphasis added).
Tnstead, they incorrecly assert that the Commussion has reggeciad this plan langoays.

A Mo Law Supports Respondents’ Position That Any Remedy That Omits
Divestiture Is Permitted Under Section 11(b).

Respondents lead off their argument with the claim that the “purpose of an anlitrust remedy
isnota punitive one.” (R. Briefal 165, citing Brunswick Corp. v. Preblo Bowl-o-Mat, Inc., 429U 8.
477, 485-86 (1977)). While Complaint Counsel is not seeking punisiiient hers, just an application
of the established law, it is odd that Respondents would miscite this ¢ase or even use it here. The
onty issue on appeal was whether damages was appropriate, and the case actuafly holds that damages
in an antitrust case “were provided in part for punitive purpases,” but could not be awarded when the
plaintiff suffered no @Etmst mjury.  Brusswick Corp. V. Puehln Bowl-o-Muat, Foe, 420 115477,
485-36 (1977} Moreover, Brunswick 8 not ¢even a Seetion 11{b) case (it didn’t involve the FTC); it
was a pn'vaté plaintiff case,

Relyving on a ¢asc that docs not even mention the govermning law here, Respondents simply
ignore binding precedent. Tndeed, they never mention that:

» The LS. Supreme Cowrt bas held that under Section 11(b), the Commizsion

has the “drury™ to order divestiture in a Section 7 case (Culifornia v. American

Stores Co, 495 11.8. 271, 284-85, .11 (1990) {emphasis added);

& The Commission has specifically held that “a presumption should favor total
divegtiture”™ vorsus even partial divestilure “in merger cases,” and that “the
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burden vests wirh respondent to demonsirate that a Temedy other than fuli
divestiture would adequately redress any violation which is found.”
Fruchauf Corp., 90 F.T.C. 891, 882 (1977} (Emphasis added);

L The Commission held — quite conirary=ts Kespondents® enlire theory — that it
15 ok obligation 10 order divestiture of asscts.” Refalf Credit Co. 92 F T4
1, 164 (1578) (emphasis added); and

e The Commission held that Respondents” proof against total divestiture meust
be “clear and canvineing.” Diamend Alkeli Co., V2 V1L 700, 7342 (1967).

Ignoring this binding preccdent to the contrary, Respondents lead their argument that
Complaint Counsel somehow “bears the burden™ for showing that divestiture is “appropriate,” with
the Marshfield Clinic case. (R. Brief at 158, citing Blue Cross & Biue Shield United v. Marshfield
Clinic, 883 F. Supp. 1247 (W.D. Wis. 1993), ) One might think that Marshfield Clinic was a
Section 7 {merger) case, since Respondents state unequivocally that there was an “acquizition at
issue™ (fd) But again, Respondents have misstated the case: there was no acquisition ar issue!

Marshfieid Clinic \s rot a merger case! It's a private-party Sherman Act case (“essential
facilities™), where the plainii fTs were trving to get the cournt (0 order damages and divestture aPwhat
was legally attained. See Murshfield Clinic, 65 F.3d 1406, 1412 (7™ Cir. 1995) (Defendant achieved
manopoly without nsing any “improper means™). As the district cowt points ont, the plaindiffs there
“did not cite to a single Case in which retroactive divestiture was awarded in a private section 1 or 2
[Sherinan Act] case,” noung, by wigy ol coninast, that “Thvestitune has been awarded in section 7 cases
in the context of proposed mergers and in cases bronght by the government.” 883 T, Supyp. at 1264,

Bespomdents” emby other case law they cite for (heir false propasition is Micresofz. (R Bref

at 138-59) Yet, Microsgff was alsa not a merger case, and yel, like Kespondents here, the Anlitrust

“Respondents fail to note that the case was also reversed, not once but twice -- Not
exactly the kind of case that spunds like solid precedent, especially when it has nothing to do
wilh Seclions 7 or 11(b) of the Clayton Act or the FIC. Marshficld Clinic, 65 F.3d 1406 (7% Cir.
1995); 152 F.3d 588 {7% Cir. 1948).
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Divigion in M:'cmmﬁ ried to equate that monwpolizalion case to 8 merger ¢ase. The D.C. Circuit
repected this analogy, explaining: " emmplete divestitare Is particularly appropriate where usset or
stock acquisitions violate the antitvust laws’” Morosoft, 253 F3d at 105 (Citations omitled)
(Emphasis added).®

Thus, both the Microsofi and Marshiteld Clinic courts pot it right: divestiture és the
appropriate remedy m Claylon Act {Merger). Section 7 cases, bt {8 not the norm in Sherman Act
{(Monopolization} cases. So, why do Respondents cite these cazes and ignore all the case law to the
contrary - especially alter Complaint Counsel pointed out therr arror amonth ago in response to their
Motion for Directed Verdict? We respectfully submjt that this careless use of case law is
symptomatic of a much broader misuse of case law by Respondents in this case.

For example, Respondents omit the mostrecent ULS. Supreme Court opinion on this point and
the most recent FTC precedent. They erronsously cite Reraif Credit (1978) and Fkco Prods. {1964)
for the false proposition that the “Commission™ held that Comiplaint Counsel has lo show thal
divestiture w {he appropriale remedy (ve. other remedies) in Scetion 7 eases. They also clatm that the
Supreme Court has held that divestiture is “not a required remedy” in Secilion 7 cises involving the
FTC. (fh, citing ciu Font and rernational Sqlt — neither of which were FTC cases). This is a
complete misapplication of precedent. Let us first go through the FTC precedent in date order and

then include the most recent precedent. Then, we will do the same with the Supreme Couwrt precedent.

#Respondcnis note that Microsafi relied upon 7.5 v. Ward Bating Co., 376 U.S. 327
(1964} and Aspociated Pressv. US., 326 115, | (1945}, vet neither of those cass are even
remotely on point cither, Ward Baking was 2 price fixing case where divestiture was not even an
issue, 376 U.S. at 334 Associated Press was likewise a Sherman Act — not @ merger — case and
has nothing to do with remedies noder Sections 7 ar 11{b}. It simply held that a “full exploration
of facts is usnally necessary,” hut even thal cuse had ne evidentiary hearing, and still the
Supreme Court wis “unable to say™ if there wasn't enough basis for the relief ordered. 7d. at 7,
21. These cases are hardly support for Respondents’ position here.
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E. Contrary To Respondents’ Assertions, FTC Precedent Mandates Divestiture,

Respondents claim that in Fkeo “the Commission has also recognized that Section 7 does not
require divestiture as the only availabls remedy.” (R Brief at 162, cifing 65 F.T.C. 1163 {1964},
But that is not what the case decided at all. The issue the Comimission confronted was that the
“dizsappearance” of the assets purchased by Ekco prevented the Clommission frem deing mere than
a simple divestiture. /4. at 1212, Since divestiture of what was acquired was not a practical option
{the assels bad “disappeared™), the Commission heid that Ekeo conld be ordered to “reconstituie™ one
of the acquired companies as 4 “going concem”™ by providing it with all the assets ii would need to
*“be an effective competitor” inthe market — Ekco would then be ordered to “divest™ the reconstinited
entity. fd. at 1228-1229. This remedy, which is far beyond the strict contours of 11{b), hardly
suggeets that the Comimission would allow a remedy tess than divestiture in that case or in the one
at hand. Notably, the Commission also held that if its Order did not de whatever is ““practicable” to
restore competition to the state that it would bave been in absenl the merger, “*the government has
won a lawsuil and lost a cause.’™ I4. at 1216 (Citation omitted). Tn short, what the Commmidssion
ordered in Ekern was not less than divesiilure, 11 was more  and 1l is far broader than the remedy
aought in this casc. .

Respondents also claim that in Retes! Credi the Commission held that divestiture is not “an
autornatic Sﬁtliﬂn” in merger cases. (R. Brief at160, eiring 92 F.T.C, 1, 123 (1578)) The first
prolem is that the Commission never sand this  Adminisiralive Law Judge Hyun did! And, again,
Respondents quote this statement out of context. Judge Hyun was trying to decide whether
“complete™ versus “partial” divestiture was required under 11(h), which docs not make such a
distinction. Judge Hyun decided that he could exclude the West Coast offices {among many other

offices) from his proposed divestiture order. Id at 163, n.6¢. The Commission, however, reversed
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Todge Hyun and ordered the divestiture of the San Francisce office in addition to the others (Fortland

was cxcluded) and held:

“The purpose of rehel m Seclion 7 cases iz=to undo the probable anticompetitive

clleels ol the wnlaw [ul merzer, lo Testore competition to the state in which it existed

al the urne of the nrerger, or to the state in which it would be existing al the time relicf

is orderced.... In order to achieve this goal, a strong presumption favors total

divestiturc of the wnlawfully aquired entity as the surest means of achieving it Fd.

at 161 (Citabions omitted)

Respondents never mention the Commission’s decision. Moreover, as in £hoa, the
Cormmission decided that il had the power to order smore than divestitote, Indeed, it held that it is
oir obfigation 10 ordar divestiture of assets necessary to assure the viability and attractiveness o
would-be purchasers of the divested entity.” 74 at 164 That i3, of course, exactly what Complaint
Counsel seeks in this case.”

In RS8R Corp., not cited by Respondents, Judge Hyun had made the same decision — parifal
divestiture — and was similarly reversed by the Commission, which held that “a presumption should
favor total divestiture of the acquired assets™ even if it means divestiturs of cquivalent plants that
were not part of the original acquisition! RSK Corp, 88 F.1.C. 800, DEY2-97 (1976), aff 'd, 602 F.2d
1317 (9" Cir. 1979); see also Dinmond Aikati, 72 T.F.C. 700, 742 (19673 {ordering divestiture of the
acquiring company’s factory, where the acquired company’s assets had been eliminated and holding:
unless “clear and convineing” proof is offered “to the contrary™ the assumption of this Commission

must be that “only divestiture can reasonably be expected to restore competition and make the

allectsd markels whole again,” guoting National Tea Company, 69 F.T.C. 226 (1966).

“Respondents also cite Grand Union Co., 102 T.T.C. 812, 1028-1029 {1983) (R. Reiel
at162) for the irrelevant conchision that “partial” divestiture (of grocery stores in that ease) may
be uppropriaste when a violation iz only found as to those assets. Since the Commission found no
viglation 3l all in that case, it is difficult to sec how to apply that dicta here.

74




Judge Hyun obviously heard the aggressive: voice of the Commission in Ekce and RSR Corp.
Later, in e Corp, 113 F.T.C. 400, 584 (1930), Tudze Hyun held, "It is axiomatic ihal the normal
remedy in Sectton 7 cases is the divestiture of what wwas acquired onlawfilly. Indeed, divestiture is
the remedy specified in Section | 1{b} of the armended Claylon Acl.” Ofn. 113 FTC at 584, He thus
ordered: “As for relief, it is determined that the customary divestiture of the acquirerl assels and
business is appropnale.” fd at 416, In addition, Judge Hyun followed the Commission’s lead in
Eken by ordering more than divestiture: “The administrative law judge is of the view that full
restoration ol competilion m the relevant markets and the need to insure the viability of the divested
business require that the divestituire include™ both the product at issire as well as another Luclory for
a product where no competitive effects had been found. Idf at 416, The Commission affirmed. ™ &4
at 590, Once again, this is exacily the remedy that Complaint Counscl seeks in this case — divestinire
ol both the EC ind Watcr Divisions o, as Judge Hyun found, “ensure the viability of the divested
cotity.” fd at 619,

Apparenily, vnly once did the Commission order something different than a classic form of
divestiture and that was in National Fea, whers it found no evidence that the post-acquisition markel
wis nol compelitive, b}t it feared that any further acqmsitions might make it so. Thus, the
Commission decided that then was an ““appropriate place at which to call a halt™ and ordered Nationat
Tea o stop bl..!j"]'ﬂg any more procery stores. National Tea, 69 F.T.C. at 277, quoting Brows Shoe Ca,
v, United States, 370 U5, 294, 346 {1962). Yei, it made it clear that this was ;m unusual case. The

Commission m Piamond Alkali cxplained this unusoal holding:

"See alsr Jim Wuler, 90 F.T.C. 671, 764 (1977) (“Divestiture is particniarly desirzble
where, as here, the Section 7 vialation iz premised m pari on Lhe elimination of a substantial
independent competitor, No other form of relief can compensate for such loss as well as the
restoration of that competitive force in the marketr.™),
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“[T|hers are exceptional circumstances where the economic evil inhersnt in the
acquisition is not so much the immediate elimination of a competitor...but jn the
longer-tenn trend toward comcenralion of which the merger (s symptomatic. In cases
such as these an order confined to the prohibition of futore mergers is itset an indirect
Jorm af divestiture, since it frustrates systerfmtic acquisition programs ..
‘These exceptions to the gencral rule can be reasonabty invoked however only when
the proof of their probable elMicacy 15 clear and corvincing. Tn the absence of proof
to the contrary the assumption of this Comumission must be that ‘esfy divestitire can
reasonably be expeeted to restorg competition and maks the affected murkets whale
again."” i re Divmond Aikali Co., TAT.T.C. 700, 742 (1967), quriiny Nutional Teq
Cea., 69 F O 220 (19680,
Thus, the Commission held that divestiture is the presumed remedy unless an exception is
piovenr by Respondents with “clear and convincing” evidence. fd This docsn’t sound like the
unsupported “law™ Respondents atternpt to sail 1o this Tribunal ¥

C. Contrary To Respondents® Clalm, U.S. Supreme Court Precedent Mandates
Divestiture.

Regpondents then tum from their misapplication of FTC precedent to argue that the Jdie Prwd
case somehow held that “divestiture is nat 3 reyuired remedy under Seetion 7.7 (R. Brief at 161,
citing U 5. v. Ef du Pont de Nemours Co., 353 U.S, 586, 607-08 (1937); U 8 v. E.J du Pont de
Nemowrs Co., 3066 T1.8. 316, 348 (19613 Of course, this case never even micnitions the rule proposed
by Respondents heee, Hormver, it isn't even an FT'C case under Section 11{h), as it was a Jushee
Departinent case. But it &% Pord, the Court reversed the lower court and ordered fill divestiture

without any further bearing. 366 ULS. at 348, The Counrt noted that “[tlhe very words ol § 7 suggest”

#1)t should be noted that within weeks of National Teg, the Conmission pulled back on
1ts helding, in (reacre! Foods, which held in a similar ease: “Tt is settled...that divestiture is
normially the appropriate remedy n # Seclion 7 proceeding.... This cage would be a particularly
inappropriaie one in which w make an exception.” 6% FTC 38¢, 428 {1066) guoring in re
Proctor Gamble Co., 63 F.TC. 1465, 1584 (1963) But even the chance of ordering something
other than divestilure in a case like Nationa! Tea quickly vanished when, just two months later,
the 118, Sapreme Courl decided a nearly identical casc in LTS, v. For's Grocery Co., 3184 1.5,
270, 279 (1966) and reversed the Distiict Court, even though the post-scquisition market was
sull competitive, and ordered “divestiture without delay.”
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that divcstitore “is a natural remedy,” under Section 7 and that other remedies might be appropriate
— though rare {ctiing dozens of cases ordering divestiture), and it further cxplained that the case was
not brought under Section 11(b) (involving the FTES, where divestitur: might be ebligatory — an
issue it did not need to deeide. Jd. at 330, n. 9.* Thus, to use dr Pons as precedent to say ikat
thveshlure 15 ane of many remedies under Section 7 in an FTC, Section 11(b) casc is wrong.
Ycars after dn Pont, the Supreme Court did deal with the issue of what Section 1 H{b) meunt

in American Stores:

“In § 11 of the Act, Congress directed the FTC to issue orders

reyuinng that a vielator of § 7..."divest itself of the [assets] held” in

violation ol the Act. ... **The Commission’s duty was to prevent the

continuance ol this uniawful action byan order directing thatit...divest

itself of what it had no right to hold.*™
Califormiav. dm. Stoves, 495 118 271, 28485, n.11 {1990}, {quoting FTCv. Western Meat Co., 272
.5, 554, 559 (1926)). This "duty™ to order divestiture of what CBI had wrongfally acquired is clear.
From this clear precedenl, thers can bsen no misunderstanding from any decision by the Commission
or the U.S. Supreme Court that the FTC can award more than divestiture, nrt that at ieasi divesiilure
mustbe part o the final order under Section L1{b). Rezpondents have offered ae contrary precedent.

Inexplicably, i_n Elﬂir previous briefs and at closing, Bespondents failed to tnention uny of Lhis

pertinenl case liw or even the goveming provizion of the Clayton Act, § 11(b). Accordingly, as all
the partinent-casﬁ taw dictates, divestiture is the proper remedy for illegal mergers under Section
11{b}. In addition, Section 5(b) of the FTC Act cxpressly authorizes the Commission to award any

further reltefthal would restore competition. And the Commission has Jetermined that this authority

allows it to order “bread divestiiure™ including divestimre of assets ouiside of the relevant product

*# T'he Comt also held “it is well settled that once the Govemment has successfully borne
the considerable burden of estabdishing 4 violution of law, 21l doubts as to the remedy are to be
resolved in its favor.” 366 TLS. at 334,
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matket “m order o inerease the likelihood of a restoration of competition.”™ Gkin, 113 F.T.C. at 619-
see id. at 584, Respondents have failed to cite any cases to the contrary.

D. it Is Respondents’ Burden To Shew That FULL Divestiture Should Not Be
Ordered.

While there is simply no precedent suggesting that anything less than divestiture 1s required
under Section 11(bk), Respondents have the “burden” through “clear and convinging™ cvidenes to
show that coniplete — rather than partial — divesttere should not be ordered.  Fruchow, 20 F.T.C.
at 892; Digmand Alkali, 72 F.T.C. 700, 742, Respondents turn this mandate around and say that it
is Complaint Counsel’s burden to show some other loss rostrictive remedy other than any kind of
divesiilure wouldn’t resiore some competition. (B Brief at162) This is unfounded. Indeed, the
Commission has clearly held “the Commission need not justify its order beforehand by showing™ thai
a divestiture “will unquestionably restore competition.” Diamend Alkali, 72 T.T.C. at 742.

If Respondents were correct, then the 1.5, Supreme Court was wrong, when in facts far less
cgregious than those in this casc it ordered divestiture without any further hearing whatsocver. See
ET Paso Netural Gas, 370115, at (601-602; Von v Grocery, 384 US, al 279, Was the Commission

wrong when 1t ordered divestiture in dozens and dozens of cases since the birth of the Clayton Act

=

% See, e.g. Ofin, 113 F.T.C. at 619 {Order to divest relevant product as well as a corollary
one a3 welly:7n Re Crown Zellerbach Corp., 54 F.T.C. 769, 808 (1957) (Order to restore
whatever assets “as may be necessary Lo reslore 510 Helens Pulp & Paper Co. as a competitive
entity in the paper trade, as organized and in substantiaily the basic operating form it existed at or
around the time of the acquisition™); Fruchauf Traiier Co., 67 F.T.C. 878, 939 (1965) (order to
divest “all assets of its Strick Trailers Divigion and such other asscts as may be necessary to
restore The Strick Company and Strick Plastics Corporation as a going concem and cffcerive
competitor in all the lines of commerce in which it was engaged immediaicly pror to i
acquisition by respondent™); Ekeo, 65 F.T.C. at 1229 (1904), o' 347 F.24 at 754 (Order to
divest “all other asscts 48 may be necessary to reconstinzte McClintock Mamufacturing Company
as 4 gong concermn and cffeetive competitor™.
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in 1214, never once mentioning that Complaint Counsel had thiz alleged burden? Tn short, the
slandard advocated by Respondents simply docsn’t exist under the Jaw.

Rather than seck less than divestiture, the Ciiamission has consistently erred on the side of
adding more remedies fr addition to divestiture. Ofin, 113 F.T.C. at 619, 385 (the CA facility must
be divested together with a related ISOS [acility in order “to eavurc the viability of the divested
enfit’” as an IS0OS producer - “Anything less [would] be a divestiture in name oniy and would™ not
restore competition); Ekco, 03 F.T.C. at 1217 (Ordering divestimre to “recreste & viable concorn™.
In short, a complete and hroad divestitare i3 the appropriate remedy to successfully restore a viable
competitor 1o the markeiplace. Anything less will be inellective,

E. There 1s Suhstantial Evidence in the Record to Guide the Tribanal in Ordering
Diivestiture to Remedy the Effects of the Acquisition if a Violation Is Found.

Respondents crroncously assert that Complaint Counsel has some burden to show that
divestifure is approphale here and to disprove that Respondents’ mentoring remedy would be less
desirable. Nevertheless, as set forth in Complaint Counsel’s initial brief, there i5 ample evidence in
the recond eslablishing the need for complete divestitire to remedy the effects of the acquisition.

Respondents claim that Complaint Connsel “failed to ask any™ witness whether it would be
benelicial lo have PDM compete against CBI once again. (R. Brief at 162) Not true. Scveral
witnesses testifled as to the desirability of Complaint Counsel’s proposed remedy. (Neary, Tr. 1489,
1502) (Reestablishing PDM would give his company Lhe “competition™ they’re “looking for™);
{Simpson, Tr, 3606-09) (I'DM EC was as strong a competitor as il was because it possessed certain

tangible and intangiblc asseils). Numerous witnesses were asked what the benefits were in having
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PDM compete against CBL In addition, many customers testified that ithelped their company to have
POM compele against CRI and that PDM’s ahsence hart them. ™

But Respondents miss the point entirely. Thisisn't amualter for a vote. Divestiture is required
under 11{h). The only thing under consideration is whether the divestiture should he partial ar
complete and whether additional relief should be granted, In their quest to prove that sty kind of
divestiture is not warranted, Respondents fail to challenge any of these relevant remedy issues.
Instead, they miscile testimony to argne that any kind of divestiture wonld be had. Their usual trick
is to tuke a broad question m a deposivion, hke “whal iTCBIwere spht imto two companies,” or “what
if CBI were cut inhaif,” cic., and then take the answer W mean thal any kind of divestiture would be
harmful, Iven then, Respondents mislead this Tribunal with snippets of deposition, That, of course,
is why we asked for live testimony at the ontset of this case. For example:

Fiese, Regpondents argue erroneonsty that any kind of divestitare will “not create competition,
and thar it will harm consumers.” {R. Bref at 165) Respondents highlight therr argument with their
first example, Hilzar, who they claim testified that any “divestiture wonld be *bad for Air Froducts™

(K. Boelw 165, gueting Hlgar Tr, 1540) Sounds pretty clear — but here’s the actua) testimony:

* See, e.g., Neary, Tr. 1502 (TVC competition would be restored if PDM CC were
returtted 1o the marketplace); Gill, Tr. 212, 213 (CBT and PDM competition lowered prices to
customiers), Gill, Tr. 211 (post-acquisition pricing for these chambers “can’t be 35 good™ as when
lwer suppliers are competing for these projects); Thompson, Te. 2051 {Spectrum Astro
competitively bid the project, bocause “we wanted obvioushy to get the best price we could pet™:
[ ] ia camere ([ 1 was alle to use the close competition between CBI
and FPDM to lower the price of a TYC); Hall, Tr. 1804 (CEI and PI*M provided “very
competitive” supply options.); Price, Tr. 558 (the two competitors with the lowest prices were
CEI and PIM); Warren, Tr. 2304, 7-8 {the only compelitors available were PDM and CRI by
leveraging Respondents against eaach other, Fluor chtained a lower LPG tank price); |

1. i camera (“not having 3 PDM bid took away — took away what could have
heen the lower — lower price [ 1% Crain, Tr. 2592 {CBI lost some projecis lo
FDM because of PDM s “very low™ pricing levels), Kislenmacher, Tr. 876 {the moerger has
“reduced Lhe number of vendors, expenenced vendors Mrom prior i Graver gomg out off
busincss, we had three experienced, with PDM we had two, and now we have one™).
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“3, Tho you have any opinion as to whether breaking up at this point CBT into two
separate companies would he beneficial or harmful to competition in LINLOX?

A That's an interesting queshion. To #he extent that there was nothing leff o[f] either

of the two compames aller any FTC actiomves, T think ihat would inhebad - that

would be bad for Alr Products and the tndustrial gas business in general,” (i)
Thus, it is ¢lear that Hilgar somehow helieved that we are liguidating both CBIand PDM. Obvicusly,
i[ thers was “nothing lefi” of CBT and P, that would be bad, especially since Hilgar also testified
that Alr Products tried to gt o foreign firm {BSL) 10 work with them on LIN/ALOX tanks, bt they
simply could not compete on price. (Hilgar, Tr. 1378-79) Without either CBIor PDM, Air Products
would beip a fix — sinee there is no compelitive foreipn competition. Nothing in Hilgar's testimeony,

howewver, states that a divestiure — rather than liguidation - would be bad.

[ | teatimony is not any more supportive of Respondents” assertion. Inihe passage
they cite, [ 1 is asked ahoul [
] That iz zii the information [ | is given. | ] answer 15 1hal
| T 1 ] is then asked if [
il ] in camera) This is hardly strong evidence that a divestiture

will, in Respondents’ words, “harm consumers.” [ ]said nothing of the sort. The mere asseriion
that it might be [“diflicult”] is fair — ber we don 't want | ] 2o de ir. That 15 why we bavea
professional Compliance Division and a Monitor Trusice.  Respondents fafl to point out that
[ ] also stated that it would be [
1- ¢ I. in cameara)
Second, Respondents assert that o remedy s unworkable because it would be difficnit to
assign conlracts ot emplovess to PDM.  (R. Brief at 166) Their scle support for this is the aclf-

serviny testimony of Gerald Glenn., Yel, the cvidency af lnial reveals that Respondents dealt with this
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tssue when Praxair divested CBl and when PDM sold its assets to CBl. lndeed, Byers testified that
PDM was fully preparad to go out o cuslomers, “and pel cunsents bo make sure thosc contracts eould
betransiarred to another company.” {Byers, Tr. 6803=6084), Bycers dif not suggest this was diffienlt,
bul teslilicd that gettinp consents from customers was something he believed the company could do.
{Byers, Tr, 6805) There is no suggestion, other than Glenn’s self-serving teslimeny, lo the contrary.
Moreover, Bl Pase’s Bryngalson testified that he wonld even be willing to gwive PDM “one or two™
contracts. {Broymgelson, It 6156).

Titird, Respondents asgert thar the proposed cemedy will make both companies “incapabie™
of competing. (R. Bref at 166) There is no support tor this claim. Byers” dea is that anything
smaller than the mamracth CBI simply won't do. Net anly does this assertion make pa sense, it
contradicts Respondent’s argumenl thal size doesn’t maiter or that ATV, Chaianooga or Matrix do
not need to be large to compete. (K. Boof at 57) (bonding 15 not a barrier to entry). Respondents
cannot have it both ways.

In an attempt to further s upport their a ssartion, R espondents cile 1o Lamy lzzo and his
purperted concem overwhether two residual companies would have the requigite bonding capability,
_{R. Briefat 167} However, an ermss examination, Izzo admitted that his testimony regarding what
would happen if CBI was required to divest the assets it acquired was speculation, {17zo, Tr. 6533)
Izzo also admitted he did not know what the company would look like 171t was broken up.

Bryngelson's testimony duesn'l support Rospondents either. (R Brief at 108). All he says
is that El Paso would b “less inclined lo do any more than ong or two jobs with” the new FDM.
Indced, the fact that Bryngelson would ¢ven consider, sight unseen, hiring a new FDM for “one or
two jobs demonstrates that Respondents are wrong. Moreover, the quotsd transcripts show lhe

lengths to which Regpandents had to go to get even this testimony: Respondents repeatedly asked
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what would happen i CBL wers “split in two,” (R 168, T1. 6156). No one has even suggesied such
a remedy. CBI bought PDM for icss than a months’ revenucs and has many other businesses, such
as HBI, that give that company its immense size. The fact is that BT was doing great even before
it nearly tripled its size with the acquisitions of MBI, Morse, and PDM. Divesting PDM from this
conglomerate wonld still leave CBImuch larger thun it had been when 1t was successtul as a
datninant player for decades.

Respondents also cite | ] ter claim that a remedy would reduce the number of
cotnpetitors with sufficient financial sirength. (R. Brief at 163) Respondents offer |

] that [

| fir camera) The problem 1s that | | iz talking about CBl before the meryer, but he was
simply not familiar with the history of CBI’s size at that time. [ 1in
carrera. Additionally, [ ] estimony indicates that CMS has nol ;ade an assessment of the
proposcd remedy’s effect on CMS. In fact the testimony regarding a break up of CBL was, [

1(7d. at 28).

Respondents also assert that o remedy would disrupt projecls already in progress and direcis
_ this court again, to the [ 1. {R. Brief at 169) However, [ ] testimony
does nol support Respondents’ assertion that Complaint Connsel’s proposed remedy would not
restore compctition. | ] mercly clamms that il might be dasrojive 1 the bieak wp “occurred
during our project.” {[ 11 This is merely a claim of inconvenience ar most, which could
cerlinnly be addressed during the diveslilre process,

Fourdt, Respondents assert that the proposed remedy woald leave two companics without
sufficient Tesources or persunmel b servics their custamer. (R. Brief at 170, witing Sawchuck Tt

6066) Respondents asked Sawchuck from BD if he had any concems if the FTC tricd to “gplit up”
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CBIinioe “two separate companies.” {Sawchuck Tr. 6066) His answer was clear: T think we would
have to see the final outcome and how 1t was — how it was finally sct up.” {32 His only concern
n the deposition (Respondents did not call him v} was whether CBL would have o split one
person in bal M when they rmay have one or two — only have one or tlv.r'cr people in certain disciplines.”
(Sawchuck, Tr. 6077-6078) But there is substantial cvidenee in the record that CEI has no suech
limits on its personnel. Glenn lestified thal “We probably have about a thousand graduatc engineers
n the company. We may have a thousand pepple in the company that in seme way are designing or
engineering projects around the world. { don’t have an accurate number, bul 1% 12 a large number.”
{Glenn, Tr. 4356) Likewise, CBI's internal documents clearky illustrate that not only does CBI have
suffigient resources not to be concemed with having lo “sphil one person inlo lwo,” bul has eight
times the field resources of ATV or Matrix, which Respondents claim can compete as they are. (CX
460, CX 1654)

Fifth, Respondents also claim that since they have over 2,000 contracts, a break up will affect
thern all. (R Brief ar 170} All this proves is that there is plenty of business 10 keep the new PIIM
busy.

Finally, Respﬂ:!‘dxents claim that a divestitire would nol create lwo low-cosl companies. Yet,
their only support for this asscrtion is Dr. Harris® ¢laim that there is no evidence that he’s seen to
“suggest that;s true.” {fF. 171, Harris Tr. 7367-68) Perhaps Dr. Harris should look ai ibe undhsputed
evidence that both CBI and PDM were the lowest cost competitors before the acquisition.
Nevertheless, the law is that “the Commission necd not justify its order beforehand by showing"™ that
a divestilure “will unyueslionably reslore competition,” Diwmond Alkaii, 72 F.T.C. at 742,

Respondents” claims of future woe are not unprecedented. In at least two other cases, the

Commission has considered the risk that a divestilure order might weaken the resulting competitors,
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In Driamond Afkali, it even decided to order divestiture of the only factory the respondant had {since
the acquired company’s assets had already been dissipated). TL heard alf the same arsumcents
presented by Respondents herve and still held that “theassumption of this Commission must he thai
‘anly divestiture can reasonably be expected to restore competition and makce the affected markets
whole again.®” 72 FT.C. 700, 742 (1907). The Commission reasoned that:

“It ¢can either leave Diamond Alkali fx sraty quo on the assumption that it probably

will not be a poteniif competlor if we order divestiture, and Lhus nothing would be

pained by ordenng divestiture, or we can onder divesiilure on the assomption that

Diamond will remain a potential competitor notwithstanding tts declared intent to the

comtrary. Il we select the first course, we arg simply throwing up our hands and

surrendering all chanes (hat this Section 7 viclation will be remedied. Ifwe select the

second way, we preserve whatever promse of enhancernent of cotpelilion is imphicit

in Diamond Alkali as a potential comnpetitor. For the reasons set forth above we have

chosen this second course.” fd at 751.

L RSR Corp, the Conmissionmade an even more extreme choice, It took away several plants
from the acquiting company 1o make the divested company as strong as it would have been if an
acquisition had not oceurred — even 10 that would lead the acquisttg commpany inio bankrupley. B8
F.T.C. 800, 892-97 (1976}, aff 'd, 602 F.2d 1317 (9" Cir, 19759}, It reasoned that this course of action
was beller han allowing (he scquinny Gm to keep the advandaye 1l gaaned from illegal conduct. f4.

In this case, Compiaint Counsel is not asking for anything as extreme as in Diemiond Alkali
of K58, where the scquining company may have been eliminated as 2 competitor altogether. Here,
CEI would stll have revenues of over 51 hillion and would still be larger than it was prior w the
acquisitions of HBI, Maorse, and PDM. Although Complaimt Connsel could have sought the
divestiture of Morse as well, it has not done =0. Thus, CBI will be left with one more fabrication
plant than it had at the heginning of its strategy of monopoly by acquisition,

T sum, these witnesses and the law do not support Respondents’ position.  Moreover, the

issue under Secaon 11{b} is not whether the witnesses shouid tzke a vote on the remedy, it is simply
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toearry out the express will of Congress by determining whether the acquisition “may be substantially
to lessen competition,” and if it does, to order CBI to “divest” itsclf of the assets illegally acquired
and take other steps to chsure the competitiveness ez viability of ihe divested PDM. 15 ULS.C.
58 18,21,

[ The Provisions of Complaint Counsel’s Proposed Order Are Tailored to Restore
the Competltion that Existed Prior to the Acquisition

Complaint Counsel’s proposed Order in this matier is the appropriate remedy for restoring
competition. Respondents ignore these proposed remedies. Inslead, Respondents’ only allenadive
Temedy is a mentoring program of some means (o give others “assistance™ so they could compete.

This Trnbunal should scriously consider the implications of Respondents’ argument: It
undermines all the resi oltheie entire brief. If competition can be restored with some “assistance™ or
mentoring from CBI, why can’t a divested PDM commpete as well? Even though it would slll be
several times larger than ATV or Malrx, why couldn’t CBI do a little mentoring to recstablish the
corpany they illemally purchased?

MWevertheless, the law s clear, CBl cammol escape divestiture with a promise of mentoring,
No Commission or court decision has allowed such a cop-out that allows the offender 1o keep the
Negal acquired assets ™ See Diamond Alkati, 72 F.1.C. a. 744-45 (Rejecting Respondents’ offer to
mentor another potential competitor); United Tote, 768 F. Supp. at 1086 (Finding that divestiture 15
praper and thal respancents presented “no reasonabla altemative to the Court™ other than retaining

the assets from the proscribed acquisition).

“0f course, the evidence s that sueh a remedy would not work in any event. (See, e.g.,
Gl Tr. 2023t would take more than mentoring'™)y; Neary, Tr. 1458 (Mentoring wouldn't make
Howard a “real viable competitor)).
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Moreover, the testimony that Respoiidents nse to buttress this argument is misciled and indeed
mndermines theirenfirccase. For example, Respondents assert unsquivocally that Cutts testified that
ATV "eould fully compele ggamst CBIon zll fronls”ihereceived some employees, techmeal advice,
custamer lsts and specifications from CBL {R. Briefat 171) That™s shnplynot true. Cuotts was never
agked that question, ot anything elose to 1. He was simpiy asked what he would be willing to “buy”
that “would improve their ability to compete,” paried. (Cutts, Tr, 2371} No mention was made shout
competing “fully against CBI on all fronts,” or anything like that. Maoreover, the Jist he mentioned
included many items that CBT forgot to list, like:

“[A]Nl their bids, everyone they ve bid to in the last ten years. Second, their technical

specifications associaled wilh eryopenic TNG applications. Their welding systems

associated with cerlain cryogetue apphications. Their name, so 1 don't have to spend

ten years building our name and fighiing evervbody in the industry who savs things

that arcn't truc ghout us. And probably acquire a coupie of their people. | kmow one

in particuiar. After that, I'm not sure who.” {{d. at 2371-2372)

As one can see from the question and the answer, Cutts wasn 't asked about competing “fully
against CBI on all fronts,” nor did he complete his list of what he might want to “buy.” This is why
cross exarnination of live witnesses, rather than Respondents’ use ol smippeis of imprecise deposition
westimoiy, 18 tnore illustrative of the truth. Indeed, Respondents failed to mention that, clsewhere,
Cutts actually spoke about why ATV wasn'i a slrong compedilor, and be testified that his company
is (oo small to be as competitive because ATV cannot “bond these larger jobs,” and in fact recently
had to refuse “to bid two eryogenic taiks™ because they lacked “capacity.” {Cutts Tr. 2366, 2375; e
CX 460 at 2 and CX 1654 (showing ATV's capacity is dwarfed by CBD). ATV's woes were also
corroborated by Kistenmacher—Linde BOC Process Plants  who tustified that ATY had o *very poot
titack record” and “had many change orders [so] that in the end the price was higher than of the

comventional vendors, ™ (Kistenmacher, Tr. 862, 8709 | ]

{[ ], int camera (wouldn't use ATY because of lack of expenience and bad
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reputation)). Moreover, the undisputed evidence is that mentoring isn’t even a viable option. (See,
e.g., Gill, Tr. 202} (“It would take more that mentoring”'); Meary, Fr. 1458 (Mentoring wonldn’t make
Howard a “real viable competitor™)). —

The very case Respondents cite, Ford Motor Co,, U 8, 40515, 562 {1972y held: to “permnt
Ford to retaio the [manufacturing] plant and name and to contimue manufactunny spark plugs would

WL

perpetuate the anticompelitive effects of the acquisinon,” and it **would be novel, not to say absurd,
interpretation of the Anti-Trust Act to hold that after an wnlawiul combination. .. [the d«lfendant] must
be left in possession of the power it has acquired.™ 405 U.S. at 574 (Citations omitted). Then, the
Court ordered divestiture holding that “‘doubts as to the remedy are to be resolved in [the
government's| favor.™ fd. at 575, quoting di Pont, 366 ULS. al 334,

in short, Respondents’ misuse of deposition transeripts docs not eliminate the fact that they
violated the Clayion Act when they combined CBI with FDM. As in every case the Commission has
comsiderad, divestiture is required together with further relief to ensure PTXM s competitive position
in the markctplace, The remaining CBT will remain 35 a competitor. There is no evidence to the
contrary.
Vi. CONCLUSION

Afterreviewing dozens and dozens of divestiture cases in all contexts and fora, we cannot find
a pase that sézreams out more for divestiture than this one. On facts far less severe than these, the
Comrnission has ordered divestiture of what was acquired, and even what was nol acquired despite
the chunce that it would throw the respendent into bankruptey. If this case does not warrant a finding
of liability and an order of divestiture, then Scetion 11(h) has no meaning whatsoever. Complaint

Couvnsel therefare respectfutly asks this Tribunal (o apply the established law in the tradition of Judge
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Hyun «nd the many other judges and examiners that have carried out this diffienlt mission since the

Ulayton Act was first adopied in 1914 o stop anticompetitive effcets in their incipichcy.

Dated: March 14, 2003
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United Stptes Tstricr Court, District of Cofurabis.

FEDERAL TRADE COMMISSION, Plaintiff,

¥. '

HARBOUR GROUF INVESTMENTS, L.P., el
al., Defendants.

Civ. A, No. 902525,
Mo, 19, 1990,
MEMORANDUM OFINION
THOMAS F. HOGAN, Dhsirict Judpe.

*1 On November B, 1990, the Counl issucd zm
arder praniing plantifi's molien for a preliminary
injuction,  The Court beld that the defendants had
non men ther rden in esuabhshing their coddernem
0 the "feiling company™ defense.  The order siaed
thal a memorandmm opinion in support of e
Court's order wodd be loplcosine. Ths 16 Te
memorandum opinden in support of e Court's
order of Movember §, 1500,

Ear:'kgmund'

This antitrasi action was filed by e Federal Trade
Caonmmission ("FTC" or "Conumission") on October
15, 1990, pursuant to Section }3{b} of the FTC Act,
15 US.C.§ 53k} Scction 13b) of the FTC Act
aumhorizes sthe FTC w bring an action in federal
district coun to segk preliminary relief pending the
completion of adminisirative procesdings by the
FIC 1o dcermine whetser ‘the challenped
acquisition vinlatcs the antitrust laws.  The FTC
secks prescrvadon of the status quo pending full
vumsideration by the FTC o an administrative trial.
The siandard for Isspance of a2 prelimimary
mjumection umder Section 13¢h) is that "weighing the
cquilies  and  considering e Counumnission's
likelihoad of vitinnate success, such action would be
it the public interest.” 15 U.E.C. § 53(b). [FN1]

In the imerest of time, cost, and skmplification of
the ssues, all parlies decided to stipulate, for the
purposcs of the plaintiff*s motion for a preliminary
imjunction, that the FIC mel is burden in proving
an adeouate g facke case on all relevam issoes.
Accordingly, the poly issue befpre the Cour s
whether defendanis  have mel their burden in
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establishing  their entitiement to the "failing
company” defense. [FN2Z] ‘The Court holds that the
defendants have nol met (his burden, aod that eotry
of B preliminary mjunction is terefore appropriate.

The Puarniies and the Chellenged Transaclion

DPefendant Harbour Group Investoems, L.
" Harbowr Growp®) is a Missonri limited partnership
(hat buy: md sells companies,  Harbour Grouop
acquired Meade Instruments Corporation ("Meade™)
in December 1986, Mepde, a Californin

« corporanion Tomnded in 1972, manefactores and sells

Sthmid-Casseprain €lescopes ("SCT57), used by
amalenr astoooomers,  Meads is Jocaled m- Cosla
Mesa, Caiifornia.

Defendant  DHethelm Holding  (U0SA) Led,
{"Diethelm”), 8 MNevada Corporation, is a sabsidiary
of Diethelm & €o., Ltd., 2 Swiss company.
Dicthielm QWIS Celestron International

- {"Celestron”™), which is Jocated in Torrance,

California,  Like Meade, Celesoron marufactures
and sells SCTs,

The penposed transactinn involves o joint vemtore
between Habour Group and Diethelm regarding
eir two  ielescope  eubskliaries, Meade and
Celestron, Meade and Celesiron are the two
dominant mamafacturers in the SCT markel in this
COUnITY. Under the proposcd joimt wvonmarc,
Harbour Group and Drethelm will esch own 30% of
the joim venmire, to be named Celestron hearle
International {"CMI"). The proposal calls for
combining (he two businesses at a singls production
gite with centralized management, production and
sales. The agreement roearding the joiml venturc
was sipoed oo May 25, 1990,

Anebysis

*2 Section 7 of the Clayton Act, 15 U505 18,

prohibils any scquisition by a corporation of the
stock or assels of another corporation “where in any
line of commerce in any section of the cowniry, the
effect of such scquisition may be substantially 1o
lessen campetition or to tend to creaie a monopoly.”
[FIN3] The "fading company” defense is a
judicially crealed defense w a suit brovght under § 7
af the Clayton Act, and was first recognized by (be
Sopreme Court i Medernational Shoe v FTC 280
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U.S. 201 (1030},  The defense is to be oarrowly
coustrued, fee Ciizen Publishing Co. v. United
States, 394 U.S. 131, 139 (1969} ("[w]e confine the
failinp company dectrine 10 it present mamow
gcops.”), and the party seeking protection under the
defense bears the burden of proof. .

Subsequent to its decision  Jorermgrnonal Shoe,

the Supreme Court has reilerated the necessary
stendard o ouccessfully invoke the defonse. A
company mvoking this defemze must show that "its
resources fare] so depleted and e prospect of
rehabdiion 5o rémole that it faced the prave
probabilily of a business {ailure ... [and) that @1 triad
and Tailed 10 toerye with 2 comopany other than the
scquiring eme." ULS, v, Genera! Dynamics Corp.,
415 U.5. 485, 507 (1974), f{intcrnal citations
oinitted),  The defense will et sucoced *unless it is
esabliched that die compamy that is acquiring the
Tailmg comnpawy or brings il under dominion is the
only svatlable purchaser.” Cilzen Publishing Co,
v, Unfted Stetes, 394 11,5, 131, 138 {1969). [FMN4]

Probahitiry of Business Foilure

The parlies contest how close Meade is io business
failure. Indeed, dwey shurply eomest what
measurements the Court should use in decidimg
whether or not a company i fehr Talure.

Harbour Group acquired Meade on Decentber 18,
1986, purchasmg approximaiely 86% of Meade's
oulstanding shares from its owner, president and
chicf executive officer, John Dicbel, for o purchase
price of 56.5 million. [FN3] The principal lender
for the Meade acduisitiem veas the Bank of Bosion.
Harbowr Group weed the assers of Meade as
collsteral for s lvan from the Bank of Bosion.
Meade remains -idebied to the Bank of Bosion fur
just over $4 miilion at this time.  Harbour Group
- ¢laims that the Bank of Boston imends to call in its
loan a1 any memem.  The FTC couniers that
Harbour Group has produced no evideoce direcily
from the Bank of Boston thet the loan will be called
in imrnediaely. [FING]

The telescope incdustry has expericnced an actoss
the board decline 1o busimess ever since the public's
interast in Halley's Comer waped in 1986
Meade's cpeating profls reached their highesy
poml in fscal year 1986 Faollowing 1985,
Meade's sales declived.  [ts uperaling profies for
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the first part of this fiscal year showed a loss,

Cerainly Mesde i not experiencing the best
binancial healil st this time. s sales are down, It
haids comsidershle debt, and dts funare i85 uneertain,
Despite  these  difficulties, the Cowrt fmds i
umecegEary W decide how vlose Meade mos come
to financial failure before it can be considered to b
facing the "grave probability of a business failure,™
since Harbour Gronp failed to demonstrate that the
tnerger §s the "only available™ allernslive opon 1o
Meade. {FN7]

- mby Available Purchater

*3 The turden is o the parly cluiming emiftlernent
to the defense that the acquiring company is the ™
onfy available purchaser. Cirizen Publishing Co.
v, United Stan 394 15 131, 138 {1969
(emphasis sopplied).  The "only™ sugpesis that the
burden on the defendant in proving compliance with
this requirement ie quite heavy.  The Minth Cireuil
has stated that “noerely proving that some or all of
the most logical porchasers have declined is not
encuph o prove that the challepged purchaser was
the nnly ponspective purchaser  {npfden Grain
Macareni v. FI 472 F.2d 882, BR7 (9
Cir.1972}, citing  Undied States v. Greaier Buffnic
Press, Inc., 402 1.5 549 (1971). - :

In 5 v MPM., 397 FSiupp. 78 :
{D.Colorado 1975), the District Cournt foond 1hat
the failing commpany defemse had been estahlished by
the acyeirdng company. In i review of the
comopany's effons o fmd additiomal sources ol
fundmg, the Court found that the company explored
“virlvally every potwnfial sowrec of funding.”
{FNE]  The compsrdy's prosidem had coneacied
numerirus {irms, govermment agencies, and persons,

Cme of the miam stockholders "devoled substantialhy
all of his lLme toward the task of - exploring
investment and sales prospecits afler the Bk
threatened drastic action if new fonds were ool
raissd immediziely.  He participated in gpproaches
o as many as 12 persons in an effon to save o sel]
Mohile." fd. ar 100-102,  The Court found that

the "officets of Mobile conducled o esrnesl, wide
ranging, and good faith effort ta locate potemtial
investors or porchasers in order 10 maintain Mobile
as A poing concern,  The LOMECI WETE Tumerous
amd] varied during 1ime when Mobile faced 2 grave
prohahility of husiness failure." 2. ar 1052,
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In the instant case, the Court finds that defendamis
have not shown tha the joiot ventmre with Celestran
iz the only available alternative open 1o Meade, In
reaching  this  conchogion, the Court  looks
particularly &t the fact that thc deal bebween
Huarbour Group mmd Diethelm had already been
struck a the tme any serigus efforis to find
alternatives o the joint venture really bepam. [FN9]

The evidence shows thal a poternrial nerger
berween Meade and Celestron had feen considered
by Harbour Group 2s a possibility ag early as 1987,
Se¢ Plaionif™s Eahibiz 73, 170 .t 37. In late
1988, pressured by fmancial dfficulties, Harbowr
Group silempted (o mitiate new discussions with
Daethelm, wmd by February 1989, sevioos
discussions were undervay regarding e possibility
of combining. the businesses.  Affidavit of Ralph
Lobdell a1 7. [FN10] Thc Presidemt of 1larbour
Growp sestified what "[o]ly April of 1990, it seemed
likely ihar 2 jeint venlure agreement with Celesiron
could be achieved on svceplable terms. &d ot B
Hatbanar Groop and Didbelm zigned an agreement
on May 25, 1990, -

It was not wonid May 18, 1990, that Harbour Group
firmi comacted Merrill Lynch, the broker which
Harbour  Growp. conlends bamdled most of the
gearch, to discuss a possible search for altermoive
purchascrs for Meade, [FMN11] Memill Lynch only
sgreed ta hardle the search the followimg weck.
Defendant Harbour Group Exhibal U, Dxposition of
Curiis McWilliams m 33,  The efforts mede by
Merrill Lynch on behalf of Harbour Group did not
comport with. a normal Merrill Lyoch exhausiive
search. For one, the searcle was pot handled by he
division within Merrill Lynch that had expeniise in
selliing small companics. Twe, offering materials
prepared by - Merrill. Lynch  were  minimal,
conlgining 4 brief two page executive surmmary,
with fmencial information and prodocl brochures
attached. Three, the search consisted of minimal
exploratry phone <alls, with litle follow-vup or
sitention by Uw brokers who were responsible for
the search.

*4 The Court does not find that 3 company secking
protection under the fuiling company defense 3s
oblipated to hire a hig name broker 1o attempi to
sell the fompany, or 1o print the mos. sophisticated
materials in an attcmpt to =28, 1lowever, here (he
deparure from ihe normsal business oporations at
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Merrill Lynch supports e FTC's assertions thar
Harbour Group's search for an alternative tw the
joint venture with Celestron was characterized by 2
minimal effort and designed pomarily w0 e
perfunsiory,

Despite the fact that the agreement beobween
Harhour Group and Diethelm had taken a1 lcast five
months to work out, Merrill Lyoch was advised that
Hirbour Group was only imeresied in an ahernative
purchaser, if they came up with 2 purchaser before
the juinl venture was consamupated.”  Affidavic of
Ralph Lebdell at 11.  The shart tinos frame within
which aliermalive parchasers wonld be comsidered is
underscored by the deadline pposed in the joimt
vemure  agreement  sclf The joint venture
gpreemenl conlained an express provision thar either
Harwor Group wr Diethebm was free 10 solici
seguisition offers from third panies anpd thet il a
bona fule ofier was received by Meade or Celesiron
by Jume 29, 1990, (he joint venture cowld be
ermminated. 6 m 12-13. [FN12j

Defendante arpue thial iC makes no difference thar
an agreement between Hurbour Group and Diethelm
was already pending ‘al the tme searches for
alternative purchasers ook place. - In panicuiar,
they point o the faet hat- Hartboor Group
specifically” tnstrocted” Merrdll Lynch oot 10 reveal
the pending joint venture in any of their approaches
lo polential purchasers.  Howewver, ropardless of
Harhour Greup's inscroctions, the jomt vemoire
between Harbour Group and Diethelm was comznon
kmowledge among those in the telescopic industry .
In June 1990, WMeade announced the pending joint
venture (o fi= disoibowrs  end cosomers.
Plainuiff's Exhibit 113,  No mention was made that
other purchasers or mergers would sl be
coozidercd by Meade.  The' disunet impression
given by the memdrandum was thal the joint
venture was 2 nearly completed deal.  Thus, anv
potential purchaser of Mesade that received this
memorandum would likely have believed that oo
upporiunily remamed io acquire Meade, [FIN13]

Harbouy Group sugeests thal it 35 unressonsble 1o
reguire il o approach smafler - companies in e
industry ibat comld noi be expecied (0 have m
iuterest or ability W pucchase a larger company such
as keade. . The Supreme Court has inoplied har, at
least in some cases, approaching smaller companies
i g piven indwsity might be exacty what is
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Tequited of a company seeking the protection of the
faiting company defense.  In Greater Buffnin Press,
the Supreme Court reviewsd an acquisiion by
Greater Boflale Press, lue., of all e stock of
hternational Color Printing Co.  Bolh companics
wierz m ke business of printitg comic supplements
uzed cn the weekends by most newspapers.  In
reaching its decisiom that the Dastrict Coort had
crrid in finding thét the acquisition I qoestion was
within the failing company defense, the Supremc
Court pointed to the fact thm "omly King and
Greater Buffalo were considered as prospective
purchasers;  the numecrows other smaller comic

supplement printert wers hever cven approached.™ .

Jd. at 555-556.

*3 The IFTC contends that there are at least three
purchasers who are mterested in baying Meade, and
that they represent visble alternatives to the Meadef
Celestron joant venture.  Se Plaintiffs Answer to
Defendants” Prehearing Memoranda, at 4 See

alse Plantiff's Exhibis 173 and 174, Deposilion -

Transcripis filed Novernber 6, 1990, Harboor
Giroop's response 1o these assertions by the FTC has
not been te approach the potcoiial purchasers

sericusly to dolermine o & soceessful sgreemsent

could be reached.  lostead, defendants have spent
gulgtmizl enerpy b Ipang o difprove e FTO,
and show why these polentiat glternatives are nol
options al all..

The Court bas reviewed the depositions filed at the

e ef the Jesring. 1o b the deposiions, the
tenor of the tesumony s that these people would
consider purchasing Meade, have finamial backers
in mind that they would apgeoach if ey were to
pursue such an option, ot that they lack sofficient
fingneial informatiom about Meade to cntenain
scriously such a purchiase.  The lack of information
known by zuch polential purchasers repardmg
Meade points nol 10 8 weakoess 11 e FTO s case,
but o the faor that progpective alematives to the
merger exisl which have npever been sericusly
contacied by Harbouwr Group. Such lack of
information in the hands of potential purchasers
undermines the defendants’ position at they are
emitled to excepiion from the amlittoes 13ws under
the failing wompany defense. The FTC is oot
obligated to prove that these companies are
immediately ready and willing w purchese Meade.
Insiead, it = Harbour Croup's burden to show thal
the Mewde- Celastion joint venlere is Loaly”
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available  alternative, The FTC's revelation
reganding Lhese companies points only to the lact
that Harbour Growp's scarch hat been narrowly
stiuctored, and still has ot serously considered
gpticns within  the very industry occepied by
Meade.

Cerlaindy Celestron houghtl other companies niight

be interemed in poquiting Meade. Indeed, it
gppears thal one of the primary reasons that
Celesiron was iercsbed in Meade was H5 CORcerl
that if it $id not acquite Meade, anodher .compeany
might. A cemorandum obtained from Dicthelm
durmg discovery reviewed the opporunity provided
o Celestron by Meade's financial difficolties.  The
MEmTARd U States, in pertinent part:

[It appcars we have made progress over owr
compeliler during the last twelve months, My
major coswern with (his sinabion is e possiility of -
someone elge sequiring M1 [Meade] that is willing .

to mvest more moncy to maintain their market

“shigre. One such compzny could be Vixen.. .

Vixen is extremnely inleresied m disiribwlig inore of
their own products i the 1.5, Meade conkd he e
opporumity Vixen is leoking for o expand ieir
sales in the 1.5, Such an acquisition by Yizen could
b extremely detrimental 1o .our domestic sales as
well as sipnificamly redoce our sales in Jspan.  OF
coursc, ¥ixen i the ohyvious compeany” thA Commes 10
ouind ihat could see the acquisition of M1 as an
opporlanity b 1 amn Bure there are several others
lhal ey alse fadl g this catepory.

*6 | believe it would be in CI's- [Colesron's] best
imierest to ask Willi to comtact the Harbour Group 10
explore the purchase of MI, 10 wopld e exoemely
difficull 10 apother company 10 seriously compete
ggainst vs if we were able 0 acguire M1

Flamlitt's Exhilit 37.

The Court does not, in jis-ruling today, crcate a ger
se mole hat &l small eompanies wilhin a given
indusiry must be conmacied  before one  can
successfufly invoke the failing company defense.
Instead, the Court holds e, o the case before i,
Harbour Group's mvocaion of the failing busincss
defense cannot succeed, in part becawse the
evidence shows that | made minimal efforls; i any,
1o contael obvious companies inooits owh mdoetey
that appeat to ke willing io &t least entercain the
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ooion of puechasing Meade, Addidonally, the
search the was conducted by Harbour Group was
perfunctory, was commenced after the deal with
Diethclm was ciose ta finalization, and was nol
designed to result in setious altermaives 1o the joim
venture between Meade and Celgsiron that was near
frujtiom.

. Conclusion

Cme can wonder why the FTC has closen 10 sk
guch a substantial amount of it resources o
blocking & merger of t@o gmal] subsidiaries in an
industry that  makes “bhabhy  telescopes for a
minscale part of the populston.  Oon the seale of
consungr Poods, iU docs ool strike e Court a5
crying om for such  substmiial  governmenial
attention.  However, the Qourt acknovdedges that
this decision  lies  within the Opvernment's
prozecutoriel discretion.  ‘I'he Court caonot create 3
smalt company defense w0 the antitrust 1w, nor i #®
mclined 10 rewrite the faling company defense,
which has rightly lxeo construsd wery narmwly.

Az anotioust law now sandg, the offoecr of dhe |

propused joint ventare between Harbour Group and
Dicthelin - "may  be | subsiamtially to kessen
compethion or 10 CICHE B MOnopoly.” The
defendants have pot met their burden in showing
that they are epritled o e nareowly consimoed
failing company defonse, cven though thizs mey well
megn e demise of the defendants, and a
comcomilarni Iake-over G the market by foreign
competilion. Accordingly, the FTC is emiled to a
preliominary injunclion,

For the forcgoing rcasoms, the Court finds shet
defendants arc not emitled 1o the Tailing company
defense, and the FTC's modion fiv & preliminary
injunetion shali be granted.

FM1. Thaz standard places a dpiner burden om the
FTC than that imposed by he iraditional equiry
slandard for issuance of a preliminary injunction.
The TTC does not nave to show ihe iraditionsl
egquity standards of irveparable injury, prohabilicy
of success on ihe meris, znd thal the balance of
cquitis  fawors  die peliti FIC w
Weveriimeuser o 065 F.2d 1072, 1081-82
{D.C.Cir. 1081},

FNZ. The stipulation, sipncd on Ooober 17T, 1990,
aud filed on Guiober 19, 1900, providee, in par:
1. For the purpaees of detenniong the moton for
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preliminary injunction under Section 1306} of the
Federal Trade Comuonission A4, it 18 stipulated tha
plamill hus offered an adequa primea fack case
on all relevant issucs except the affitmative defense
of failing company, and thar defendanis oill nol
comest that suc prima focl showing mesis the
sandards wnder 13(WY for ssuing a prelimivary
imutetion excepd for the ssue of the failing
compamy defense,

2. The failmg comipany defense iz e only lega!
apd factval maner a6 jssuc in this procecding, and
delendams bear the burden of proof on thal issue.

FM3. In order o determime sn acquisition’s 1ikcly
impact on competition, & Coun Jooks w the
relevand prodect surket, geopraphic market, and
the wohgacion's impact on competitic  Laked

Natey v. E1. duForm de Newowrs & Co. 353 115,
5BG, 59345 (1957, I the amoisition may
substantially lessen compeiition in amy marker, it
violates the law, '

TN&. In Cirtgent Prbifshing, 394 1.5, 131 {18853,
the Swprcme Court, relying on fis holding in
Imtermotionad Shoe, restied o third requirelrment for
A sweosssful imwicaion Of the failimp cumpany
defense: that the prospects of  rcotganizacon
through receivership, or thmugh Chapier X or
Climer X1 of the Bankrupicy Act, would have 1o
be dim or nomexistenn w make whe failing company
doctrine spplicable & m 137-138, The
visghilip of (is  requircmend = commenly
guestionahle sice, o reo later  decisions, the
Supreme Court did net iclude this requirement
whik: discussing the failing company defense  See
iP5 v. General Dywummicr, 415 1.5 a0 307 U8,
v, {ireter Buffaly Presy, fne. 402 U8 540, 555
{19713, The Court need not degide whether or not
defesndants st prove that ¢he prospeces of
reargamization under the bankrupicy Jaws ane dim
or nonmexislent, sinec il finds ther defendams have
failed to show thar dhe merger s the “ooby
avellable™ alerpatve for Meade.  Accordingly,
the Count will oot reack the jgiue of reorganizativn
under the bankrunicy Jaws.

M5, EBhomty afier the perchuse, Harbour Group
nogotialed with Mr. Diehsl for o rermoactive $13
million reducticn ih the purchase price,

FN6. Tlarbour Group prezepied no affidavin from
any official at the Kaok of Boswon, did mor deposs
any official From the Bank of Boston, and did nol
file any documcm from the Benk of Rimun which
cstablishes precisely what the Bank of Boston

“imends (o do regarding Harboor Group loan 2t
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the prescol time.

F¥7. Likewisc the Count fnck it unneccssary o
decide the viahility of a “failing drvizion® deferse.
The FTC has orpest the Court tr hold thar Meaus is
a division of Harbour Crroup, and than as a divisten
of 3 healhy company, it i oot enitlled to
protection From the anttrist ks undes the "failing
company” defensg. The Coort will mil accepl

FTC s inviwalion o construe this uneetthed arca of -

the low.

FME. Tie bank hed informed the company that it
had to Taise an additional S200,0000 in new capital
before it would exwend futher credin, I, at 101,

FWO. Indeed, It appears i Harboor Group's
effars  w  Iind altermanive  purchasers were
motvated by advice of legal coonsel, after s of
thy deat with Diethelm fed Desm completed.
Falph Lobdell, the President of Harbour Group,
testified by affidoviv thot "[{o early May 1590, we
were advised by our cougeel the i we were going
I reby oo he fact thal Mesde was a Failing
company to praiect the contomplated joint: wendure
froty aaiy poesible amtitrust challenge, T would be
neccssary for us 1o demonsine that dere aene o
alernaitve porchasers wha wounld pay : reasomble
price 1o acquire Meade." - AfAdotit of Ralph
Tokdcll ac 9,

FNI10. Ralph Lotdell westified that in the fall of
g%, Harbour Groop "wett om and  made
inuirses mio scweral businesses ... to buy them.™
Flaintifi*= Fxlohin 170 et 35, Howewer, it appeacs
Lhat Uewe cOmtacts were W explore the possibilicy
of Harbour 'Grov purehasing ancther business.

Regardless of the purgosc for which Harhour
Gronp appriachad these hisinesses,, the Couet finds
that e approaches were oot macched by ahe
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twokers, 1ol refused o conduct the search, given
Meade's small size.  Addmionally. the Courl Fods
that other brokers conacied by Harbour G]‘.:mp
handled the Meade project intormally, with a
pronounced lack of direation and effort. It is oot
sorprisings thal this hoelfhearied effod resched in
no sreresied purchasers for Meade.

FM12. Harbour Group conerds thad the June 29,
1990, dalz was chosen lo conwply with the Har-
Seott-Roding weiling perind, ahich wonld cxpirc
on that dare. © Defendamt Harhour Groop's
Proposced Findings, st 20, Thoy funther jmply s
Rerbour Group's humis were tied by Govermmendal
repulation, suggestine that it is mpossible 1o sexd
out glerrative purchasers and ohizin FTC approvat
of a proposed merger simuolancoudy . The FIC' s
ntles require attestaion hal & comiTact, agrecnment
1n principke of Icttcr of intcnt W0 merge be executed
befre the FTC's process of amieast review
commences,  Harhour Group misss e poim.
Before 1 was closs to reaching = final agreement -
with Digtem, Hsrboor Groop shostd  haove
conchocied e Dopig fed search for an allernative
purchaser required by e antitrost laws.  Wailing
tp ocrmmmnenee e search omidl the deal @ mear
completion and until e process of governmental
review beping will unlikcly reselt in a scarch dhat
will pass muesier under the “faling compamy”
defienss.’ ' .

FM13, According to the FTC, potontial alicTnative
purchasers, knowitg of the pending deal between
Huarbour Group and Diedelm, would onlikdy ke
sieps wward stowwhyring an aherrative purchase,
for fear of liabiliiy for imerference with 3
precxisling  agreement, akin o the  lizbiity
recggoized in Terucs v Fermgorf, 125 5.W 24 168
(Tox Cr A 19873 PlaimifTs  Answer 10
Defendams’ Prehearing Momoranda, ac 56-37,

interest and miemsity with wiach Harbour Groop
sppruached Celesaron, .

1990 WL 198819, 1900 WL 198810 (DL.I.C), 59
LSLW 2370, 1903-2 Trade Cases P 69,247

FN1J. Although Harbour Group comtacied olher END QF DOCUMENT
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