
UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

     In the Matter of

NORTH TEXAS SPECIALITY PHYSICIANS,

a corporation.

 Docket No. 9312
    

COMPLAINT COUNSEL’S RULE 3.24 SEPARATE STATEMENTS 
OF MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE

Pursuant to Rule of Practice 3.24, and in support of its motion for summary decision,

Complaint Counsel submits this statement of material facts as to which there is no genuine issue.

A. NTSP’ actions directly affect interstate commerce 

1. United, Aetna and Cigna are national insurers, headquartered outside Texas, who sell

policies throughout the United States. 

http://www.unitedhealthcare.com/WhatWorksForYou/0,1456,pageID%3D101,00.html;

http://www.aetna.com/history/celebrating_150yrs.htm; http://www.prnewswire.com/cgi-

bin/micro_stories.pl?ACCT=165050&TICK=CI1&STORY=/www/story/02-25-

2004/0002116362&EDATE=Feb+25,+2004

2. NTSP negotiates or contracts with United, Aetna, and Cigna; each of which sells

insurance policies to corporations or employees located in the Fort Worth area.  Some of

these employers are large national and multinational corporations, with local operations

in Dallas.

3. United’s largest employers include NEC America (a Texas subsidiary of NEC USA,

headquartered in NY, which is in turn a subsidiary of a Japanese company, with 5,811



Fort Worth members or covered lives), Pulitzer, Inc. (a St. Louis MO corporation with

3,754 Fort Worth members), and Alcon Labs (a U.S. subsidiary of a Swiss

pharmaceutical manufacturer, with 16,845 Fort Worth covered lives or members).  FTC-

NTSP-UNITED-00072-75 [Tab 27].

4. Alcon Labs operates throughout the United States and the world, with manufacturing

plants located in Texas, West Virginia, California, Pennsylvania, Florida, and 8 foreign

countries, and worldwide sales of $3 billion a year. 

http://www.alconlabs.com/corporate/alcon_glance.jhtml.

5. United’s large customers include Trammell Crow (a real estate management company

with operations throughout the US; 11,040 Fort Worth members), Mary Kay, Inc.

(national cosmetics company with 6,518 Fort Worth members), Kinder Morgan (operator

of natural gas pipelines throughout the US, with 12,464 Fort Worth members), and

Cooper Cameron (a national supplier of oil and gas industry equipment, with10,646 Fort

Worth members).  FTC-NTSP-UNITED-00072-75 [Tab 27].

6. Physician members of NTSP routinely receive payments from out-of-state insurance

companies, including the federal Medicare and Medicaid programs.  Dr. Paul Grant, a

member of NTSP’s Board and Chairman of its Finance Committee, testified that, like

“the vast majority” of NTSP members, he accepts Medicare payments from the federal

government, and also accepts Medicaid as a “secondary” source of payments.  Grant dep.

at 116-17 [Tab 1]. 

7. Dr. Grant’s testimony shows the close interrelationship between private and federal

insurance:

A lot of people have two insurances.  They’ll have – a husband
may be insured through one – Aetna, and then the wife is insured



through Cigna or something.  And so then if you see the husband,
his primary is Medicaid and the secondary is Cigna.  Some people
will have Medicaid as their secondary.  They’ll have Medicare as
their primary and Medicaid as their secondary.

Grant dep. at 116-17 [Tab 1].

8. Individual physician members of NTSP at least on occasion treat patients from outside

Texas.  McCallum dep. at 167-68; Vance dep. at 297 [Tabs 5 and 6].  

9. NTSP provided a table showing its out-of-state vendor expenses from January 1, 1999 to

December 22, 2003.  This data shows numerous purchases from outside of Texas,

representing total expenditures of $1,047,820.  For example, major vendors included the

following:

Vendor                                                Purpose          Location                Payments
Aperture Credentialing Consulting Louisville, KY       $33,260
AT&T Telephone Omaha, NE          14,572
Avaya Financial Services Equipment rental Chicago, IL          18,099
Banco Popular Supplies, etc Baltimore, MD         22,995
Corporate Express Supplies  Chicago, IL          27,700
Executive Risk E&O insurance Simsbury, CT          13,543
Federal Express Delivery Memphis, TN            3,690
Intl. Assoc. Of Administrative Profession Dues, expenses Kansas City, MO       3,886
Kelly Services, Inc. Contract labor Chicago, IL         

19,934
Lucent Technologies Equipment Chicago, IL          19,934
McPhee & Associates Stop loss insurance Lacanada, CA        457,373
Millman & Robertson Consulting Seattle, WA          38,611
Nextel Communications Telephone Los Angeles, CA       4,499
PBCC Equipment Louisville, KY         13,211
Principal Financial Group Health/life insurance Des Moines, IA        59,851
Standard Insurance Company Health/life insurance Portland, OR          36,155
The Hartford Workman’s comp. Hartford, CT            5,404
Transamerica Occidendal Life Health/life insurance Atlanta, GA          17,907
UPAC D&O insurance Kansas City, MO     66,197
Watson Wyatt Dues&subscriptions Atlanta, GA         13,114
Xerox Equipment Chicago, IL          46,940

Exhibit 1151 (NTSP 083263-96) [Tab 28].

10. The physician members of NTSP likewise make purchases or use equipment



manufactured or sold outside of Texas.  Dr. Jack McCallum, a neurosurgeon who has

served as a Board member and Vice President of NTSP, testified that in his practice he

sends patients to use diagnostic equipment (such as CT and MRI scanners) made by

General Electric, Siemens, and other non-Texas manufacturers.  He also testified that he

uses out-of-state malpractice insurers.  McCallum dep. at 162-66 [Tab 9].  

11. Dr. Grant, also a Board member, testified that he recently purchased a piece of x-ray

equipment costing $170,000, made by Siemens, a German company. Grant dep. at 115-

16 [Tab 10]. 

12. Siemens is a leading supplier of electric transmission systems in the United States and

generates over one-third of US electricity; and it processes more than 25% of medical

date records in the United States.  Its systems are in over 20,000 United States facilities,

including the US Postal Service.   

http://www.usa.siemens.com/index.jsp?sdc_p=c194suo1067030pnflm&sdc_sid=5449086

638& 

13.. Dr. William Vance, a former President of NTSP, testified that he obtains malpractice

insurance from a carrier located outside Texas.  Vance dep. at 300-01 [Tab 12].

B. NTSP is a corporation organized to carry on business for the profit of its

members. 

14. A major function of NTSP is to enter into contracts with health insurance companies. 

FTC Ex. 1000 [Tab 31] at NTSP 000029, NTSP 00032-34, NTSP 00038-39 

15. Dr. Karen Van Wagner testified: "[w]e obviously have an objective to affiliate and do

contracts, do contracting with other area HMOs and PPOs".  Van Wagner Investigation

Hearing, August 29, 2002 at 10 [Tab 13]. 



16. NTSP was created for the purpose of negotiating contracts on behalf of its physicians.  

Dr. John Johnson testified that "NTSP was going to be a group of physicians that would

bring a voice to organizing physicians who often practiced in individual groups to

hopefully be able to secure contracts....it was to represent physicians...in obtaining

contracts from businesses or insurance companies or in dealing with hospitals").  Johnson

dep. at 10-11 [Tab 14].

17. In its communications to its member physicians, NTSP has expressed satisfaction about

its success in negotiating the fees to be paid to them.  See Ex. 1070 at SWN 001010

(“NTSP through, PPO and risk contracts, has provided a consistent premium fee-for-

service reimbursement to the members when compared with any other contracting

source.”); see also Ex. 1027 at NTSP 002876; FTC Ex. 1037 at NTSP 022341-342.  See

also MEB 000018 (“without help over the next three months it is likely NTSP will not be

around the next time Aetna, Cigna or United come to town with a 30% below market

contract....”) [Tabs 32, 33, 34, 35].

18. An October 9, 2000 “Open Letter to the Membership” from Dr. Vance (President of

NTSP) notes that NTSP was “started in an attempt to provide a seat at the table of

medical business for the individual specialty physicians in Fort Worth,” and goes on to

report that “NTSP has provided a consistent premium fee-for-service reimbursement to

the members.” FTC-NTSP-CONCARD 009493 [Tab 53].

19. Dr. Vance reported to members that NTSP had "convinced Cigna to utilize the NTSP

network in a non-risk contract," even though Cigna would be paying a higher price for

NTSP doctors.  Ex. 1129 at FTC-NTSP-CONCARD-009054 (Restricted Confidential)

[Tab 30].



20. Minutes of a 2001 Medical Executive Committee meeting (attended by 19 NTSP

physicians as well as NTSP staff) recorded that the committee members were concerned

about reductions in fees on non-risk contracts.  NTSP 045646-48.  This document, dated

April 28, 2001, expresses a desire to maintain NTSP’s “contracting clout” and states that

“NTSP wishes to avoid having its members experience a Florida fee-for-service

meltdown.” [Tab 52] 

21. Dr. Deas explained why he was in favor of NTSP pressing a payor to not reduce its

reimbursement rates, and said: "I assume you would prefer that your salary not be

reduced for services you render." Deas dep. at 87 [Tab 15].

22. Jim Mosley and Thomas Quirk testified that NTSP tried to influence the fee levels paid

by United to NTSP’s participating physicians by urging a newly-signed major employer,

the City of Fort Worth, to “assist” NTSP in its fee negotiations with United.  Mosley dep.

at 91; Quirk at 104-105 [Tabs 16 and 17].

23. NTSP termed its member physicians’ participation in the United HTPN arrangement

because “[t]he proposed reimbursement rates for the HMO and PPO product had fallen

significantly bellow Board approved minimums."  Exhibit 1103 at NTSP 004919 [Tab

36].

24. The PCP Quarterly Forum Minutes states: “an attempt is being made to raise those [the

Baylor contract available to NTSP physicians for the United products] rates.”  Exhibit

1081 at NTSP 015222 [Tab 37]. 

25. In 2000, NTSP negotiated price terms with Aetna, refusing to messenger Aetna’s FFS

contract offers to NTSP’s member physicians until Aetna substantially increased its

offered rates. Exhibits 9 and 12 [Tabs 38 and 39].



26. NTSP provides tangible benefits to its members, such as professional liability insurance,

publications, and practice management programs.  See Deas dep. at 104 [Tab 21].  

27. NTSP claims that its activities are intended to improve the efficiency of its participating

physicians’ individual practices.  Report of Robert S. Maness, February 13, 2004 at 39-

46. 

28. NTSP, though its Board members and officers Dr. Vance and Dr. Deas, has admitted that

it seeks to negotiate higher fees or compensation levels for its participating physicians,

but contends that such higher fees or compensation is justified by certain alleged network

efficiencies.  Vance dep. at 312-13;  Deas dep. at 97 [Tab 19, 23]. 

C. NTSP physicians are "members" of the organization

29. NTSP physicians pay dues and elect the Board of Directors.  NTSP physicians also meet

periodically in "general membership meetings" to discuss matters in the common interest

of all physicians, which sometimes includes the negotiation of payor contracts. 

Hollander dep. at 34, 21-23 [Tabs 24 and 25].

30. NTSP regularly reports to its physician “members” by fax or mail or in meetings,

including reports on matters relating to the business interests of the physicians (such as

the price terms of payor contracts).  FTC Exhibit 1030 (NTSP 022453-55); FTC Exhibits

1012, 1010, and 1011 (NTSP 012599, NTSP 005285, NTSP 005281); KC000004; NTSP

069204; KC000017 [Tabs 40, 49, 50, 51, 42, 45, and 43].

31. An NTSP communication states to “NTSP members” that “NTSP has also successfully

represented you in at least one large non-risk contract dispute,” and that members will

see many risk and non-risk contracts, and asserts that “[i]t seems reasonable that NTSP

should evaluate those contracts for its members.”  FTC Exhibit 1030 [Tab 40]. 



32. Another NTSP communication to physicians states that “in order for NTSP to act on your

behalf, we must first poll the membership to determine what rate would be acceptable to

the majority of our members.”  FTC Exhibit 1063 [Tab 41].

33. Letters from physicians to Cigna designated NTSP as their agent.  FTC-NTSP-CIGNA

000234-273 [Tab 44] 

34. NTSP terminated its member physicians’ participation in the Aetna-MSM arrangements

effective on or about December 7, 2000.  NTSP 008010-15 [Tab 46].

35. In a fax alert, the NTSP Board informed NTSP members that NTSP had terminated its

United-HTPN contract, and solicited powers of attorney for NTSP to represent the

members in all negotiations and contracting with United.  FTC Exhibit 1103 at NTSP

004919-921 [Tab 47].

36. In a fax alert to NTSP members, NTSP’s Executive Director, Karen Van Wagner,

reported that: "NTSP has been asked by the vast majority of its members to serve as their

agent with regards to this payor offer."  FTC Exhibit  23 at 005278 [Tab 48]. 
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

     In the Matter of

NORTH TEXAS SPECIALITY PHYSICIANS,

a corporation.

 Docket No. 9312
    

PROPOSED ORDER

Having considered Complaint Counsel Memorandum in Support of its Partial Summary

Decision and the Separate Statement of Material Facts as to Which There is No Genuine Issue,

IT IS HEREBY ORDERED that Complaint Counsel’s Motion for Partial Summary

Decision is granted.  

___________________________
D. Michael Chappell
Administrative Law Judge

Date:__________________


