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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9312

North Texas Specialty Physicians,

a corporation.

Respondent North Texas Specialty Physicians’ Response to Nonparty Payors’ Motions to
Modify the First Revised Scheduling Order and to Narrow Document Designations

Respondent North Texas Specialty Physicians’ (“Respondent”) files this response to the
Nonparty Payors’ motions to modify the first revised scheduling order and to narrow document
designations." In support, Respondent shows as follows:

L
Background

As a result of requests from the FTC and subpoenas served by Respondent, the Nonparty
Payors produced various documents relevant to this adjudicative proceeding. Once received,
Respondent learned that at least 90% of those documents were produced with a confidentiality
designation pursuant to the terms of the Protective Order. Respondent also deposed five

individuals employed by United, Aetna, and Pacificare. These three payors then designated

! Specifically, NTSP’s response is being filed in response to (1) Nonparty Payor’s Joint Expedited Motion to
Modify the First Revised Scheduling Order and to Narrow Document Designations, (2) Nonparty Pacificare of
Texas, Inc.’s Joinder to Nonparty Payors’ Joint Expedited Motion to Modify the First Revised Scheduling Order, (3)
Nonparty Humana Health Plan of Texas, Inc.’s Joinder in Nonparty Payors’ Joint Expedited Motion to Modify the
First Revised Scheduling Order and to Narrow Document Designations, (4) Nonparty Cigna Healthcare of Texas,
Inc.’s Joinder in Nonparty Payors’ Joint Expedited Motion to Modify the First Revised Scheduling Order and to
Narrow Document Designations, (5) Nonparty Blue Cross Blue Shield of Texas’ Joinder in Nonparty Payors’ Joint
Expedited Motion to Modify the First Revised Scheduling Order, (6) Non-Party Aetna Health Inc.’s Expedited
Motion for an Extension of Time to Seek In Camera Treatment and Joinder in the Nonparty Payors’ Joint Expedited
Motion to Modify the First Revised Scheduling Order and to Narrow Document Designations, and (7) any other
motions filed by nonparties in joinder of the above-listed motions.
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portions of each of those depositions with confidential designations pursuant to the Protective
Order. Pacificare designated an entire deposition as confidential, United designated 83 pages out
of 163 in one deposition confidential and 64 pages out of 73 in another deposition as
confidential, and Aetna designated 143 out of 201 pages in one deposition confidential and 44
out of 131 pages in another deposition as confidential.

As a result of the breadth of the Nonparty Payors’ use of the confidential designations
under the Protective Order, and because this case is beyond the discovery phase and trial
preparation has begun, Respondent’s ability to prepare its defense has been severely hampered.
Only a small portion of the documents produced and the deposition testimony given by the
Nonparty Payors can be shown to any of Respondent’s employees. In an effort to alleviate this
burden, Respondent sought to modify the protective order to allow one of Respondent’s
employees access to the documents under strict circumstances. The Nonparty Payors have
opposed this request.

Now that Respondent has designated its trial exhibits, the Nonparty Payors now
complain that Respondent’s exhibit list is somehow too broad and that Respondent’s notice is
somehow insufficient. As discussed below, however, neither allegation has merit. The true
culprit for the Nonparty Payors’ woes is their overly expansive use of the confidentiality
designations in the protective order and their refusal to allow any of Respondent’s employees

access to documents it must have to adequately prepare its defense.



IL
Argument and Authorities

A. The Nonparty Payors have abused their ability to designate documents and
deposition testimony as confidential under the terms of the Protective Order.

Of the approximately 33,000 pages produced by the Nonparty Payors, at least 90% have
been designated as confidential. Notably, not one of the Nonparty Payors disputes this fact.
Furthermore, out of the 706 pages of deposition testimony from the Nonparty Payors 472 pages,
or 67%, has been designated as confidential. As a result, the party against whom the FTC has
brought this proceeding is unable to view the vast majority of the documents produced and
deposition testimony provided by the Nonparty Payors. The Nonparty Payors’ abuse of the
provisions in the Protective Order has severely hampered Respondent’s ability to prepare its
defense and negatively impacted Respondent’s ability to make the best assessment regarding
what documents it intends to use with each witness. What the Nonparty Payors now complain
about is the effect of their own over breadth with regard to the use of the confidentiality
designations.

B. Respondent’s exhibit list is not overly broad.

Respondent is entitled to make decisions regarding the exhibits it intends to use at trial.
Although that ability has been prejudiced by the Nonparty Payors’ confidentiality designations,
Respondent has made every effort to make its exhibit list as narrow as possible. Given the severe
financial restraints on Respondent, counsel for Respondent has no desire to have a burdensome
amount of exhibits.

As the Nonparty Payors recognize, Respondent must be careful to be inclusive in its

exhibit designations. Respondent cannot predict each document it will need at the hearing.



This only makes sense, for Respondent puts its case on second. Respondent must be prepared to
meet the evidence Complaint Counsel presents. Respondent does not know what Complaint
Counsel will ask of each witness, what exhibits Complaint Counsel will show to each witness, or
how each witness will testify. Not only does Respondent have to try to predict these unknowns,
but under the present circumstances, it must attempt to do so without the assistance of its client.

The Nonparty Payors make reference that some of the exhibits designated by Respondent
are “irrelevant.” For instance, they state that many of the documents contain rate information
from providers who are not related to Respondent. The Nonparty Payors really have no standing
to argue what is and what is not relevant to Respondent’s defense. The Nonparty Payors also
miss the point. Comparative rate information provides perspective for the allegations being
made by Complaint Counsel. The Nonparty Payors also argue that clinical performance data for
providers not affiliated with Respondent has no bearing on this matter. Again, the Nonparty
Payors fail to recognize that in this rule of reason case, the efficiencies created by Respondent’s
risk contracting activities carry over into the provision of medical care under non-risk contracts.
The increased efficiencies of Respondent’s physicians can be shown by comparisons to clinical
performance data by providers who are not affiliated with Respondent.

The Nonparty Payors also make much of the argument that some of Respondent’s
exhibits are duplicates of the same document that have different Bates numbers. This necessarily
means that the Nonparty Payors have produced duplicate documents. It is not Respondent’s
burden to ensure that each document is not exactly like another and to do so would require a
time-consuming and expensive review. The Nonparty Payors are in the best position to cull
duplicates from their productions, but Respondent does not complain of their failure to do so.

Respondent understands that it is only natural to have some duplicate documents in a large



document production.

Finally, the Nonparty Payors claim that the list of Bates ranges is insufficient. This
argument is hollow at best. Complaint Counsel’s list also has a Bates range of documents, but
includes only three other pieces of information: the exhibit number, the date of the document,
and a description. As a practical matter, Respondent is willing to provide the Nonparty Payors
with its exhibit list. It is unclear, however, how this information will make the Nonparty Payors’
in camera motions any easier. Surely the Nonparty Payors are going to review each document
and do not intend to rely on Respondent’s description of their own documents to make
determinations regarding in camera treatment.

C. The Nonparty Payors’ complaint about Respondent’s desire to use “Restricted
Confidential, Attorney Eyes Only” material at trial is without merit.

Pursuant to paragraph 4 of the Protective Order, material designated “Confidential - FTC
Docket No. 9312” can be shown to witnesses at trial. No notice by Respondent of its intent to
do so is required.

The Nonparty Payors argue that the notice indicating Respondent’s desire to use
“Restricted Confidential, Attorneys Eyes Only” documents is defective. The Nonparty Payors
failed to read the letter. The letter provides a list of Bates ranges of the documents Respondent
intends to use. It then states that when using those documents as exhibits, Respondent intends
to disclose those documents to (1) expert witnesses, (2) employees or representatives of the
specific Nonparty Payor to whom the letter was sent, and (3) witnesses not employed by the
specific Nonparty Payor who has been given access to the document if the document so
indicates. Enclosed with the letter, which each of the Nonparty Payors has failed to note, was

both Respondent’s and Complaint Counsel’s witness lists. As a result, the Nonparty Payors know



exactly who the experts are, who the specific Nonparty Payor employees and representatives are,
and the finite universe of other individuals which may be shown the document if they had been

given previous access. Furthermore, as required by the Protective Order, the affiliation for each
of these persons is clearly listed in the exhibit lists.

The letter the Nonparty Payors complain about is not intended to be some ruse whereby
Respondent is able to gain access to the documents by Karen Van Wagner. A motion seeking
such relief is already on file and will be determined by the Administrative Law Judge.
Respondent does anticipate, however, that it will ask to be allowed to keep an NTSP
representative in the courtroom during the hearing to assist Respondent’s counsel with the
defense.

The Protective Order provides the next step, which is for the Nonparty Payors and
Respondent to confer regarding the disclosure of “Restricted Confidential, Attorneys Eyes Only”
discovery materials. Counsel for Respondent will do so and, to the extent it cannot reach
agreement with the Nonparty Payors, it will file the appropriate motion to use such materials at
the trial of this matter. Hopefully, the Nonparty Payors will review their own documents in light

of Your Honor’s recent order so that any unnecessary burden on the Court and the parties is

eliminated.
D. The Nonparty Payors have received an extension to file motions for in camera
treatment.

The Nonparty Payors seek an extension for their deadline to file motions for in camera
treatment. Respondent understands that Your Honor has already ruled upon this request. Due
to the high standard that must be met for in camera treatment, Respondent questions whether in

camera treatment is warranted for the documents the Nonparty Payors seem to indicate must be



kept from the public record and anticipates that once the standard is scrutinized, the number of
documents for which in camera treatment will be sought will decrease significantly.
II1.
Conclusion

For the foregoing reasons, Respondent requests that the Nonparty Payors’ motions be
denied and that the Nonparty Payors be required to file the appropriate motions for in camera
treatment as they deem necessary in accordance with the scheduling provided by the
Administrative Law Judge. Respondent also requests such other relief to which it may be justly

entitled.



Respectfully submitted,

Gregory S. C. Huffman
William M. Katz, Jr.
Gregory D. Binns

Thompson & Knight L.L.P.
1700 Pacific Avenue, Suite 3300
Dallas TX 75201-4693
214.969.1700

214.969.1751 - Fax
gregory.huffman@tklaw.com
william.katz@tklaw.com
gregory.binns@tklaw.com

Attorneys for North Texas Specialty
Physicians



CERTIFICATE OF SERVICE

I hereby certify that on March 27, 2004, I caused a copy of the foregoing document to be
served upon the following persons:

Michael Bloom (via Federal Express and e-mail)
Senior Counsel

Federal Trade Commission

Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Barbara Anthony (via certified mail)
Director

Federal Trade Commission
Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Hon. D. Michael Chappell (2 copies via Federal Express)
Administrative Law Judge

Federal Trade Commission

Room H-104

600 Pennsylvania Avenue NW

Washington, D.C. 20580

Office of the Secretary (original and 2 copies via Federal Express)
Donald S. Clark

Federal Trade Commission

Room H-159

600 Pennsylvania Avenue NW

Washington, D.C. 20580

Counsel for Aetna Health Inc. (via Federal Express)
Kay Lynn Brumbaugh

Andrews Kurth LLP

1717 Main Street, Suite 3700

Dallas, TX 75201

Counsel for United HealthCare of Texas (via Federal Express)
Helen D. Jaffe

Weil, Gotshal, & Manges LLP

767 Fifth Avenue

New York, NY 10153



Counsel for Pacificare (via Federal Express)
Lynda Marshall

Hogan & Hartson LLP

555 Thirteenth Street NW

Washington, D.C. 20004

Counsel for Blue Cross Blue Shield of Texas (via Federal Express)
Michael S. Hull

Hull Hendricks & MacRae LLP

221 West Sixth Street

Suite 2000

Austin, TX 78701

Counsel for Humana Health Plan of Texas, Inc. (via Federal Express)
Richard S. Krumholz

Fulbright & Jaworski LLP

2200 Ross Avenue

Suite 2800

Dallas, TX 75201

Counsel for Cigna (via Federal Express)
Kevin Maclay

Jones Day

51 Louisiana Avenue NW
Washington, D.C. 20001

and by e-mail upon the following: Theodore Zang (tzang@ftc.gov) and Jonathan Platt
(jplatt@ftc.gov).

Gregory D. Binns
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