UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

____________________________ x
In the Matter of :  Docket No. 9293
HOECHST MARION ROUSSEL, INC., :
a corporation, MOTION OF PROSKAUER ROSE
:  LLP TO QUASH SUBPOENA
CARDERM CAPITAL L.P., SERVED BY ANDRX
a limited partnership, :  CORPORATION
and
ANDRX CORPORATION,
a corporation.
____________________________ x

PRELIMINARY STATEMENT

Proskauer Rose LLP ("Proskauer") moves to quash the subpoena served on it in
this proceeding by Andrx Pharmaceuticals ("Andrx"), dated May 12, 2000 (the “Subpoena”), for
the sole reason that Andrx has been unwilling to consent to an order assuring Proskauer, or its
client Biovail Corporation International (“Biovail”), that the documehts; at issue, all of which
have already been obtained by Andrx in multi-district litigation pending in the Eastern District of
Michigan (the "MDL"), will receive the same level of confidential treatment as is required under

the protective order in the MDL.

Biovail and Andrx are direct competitors — both are now manufacturing generic

versions of Cardizem CD. Certain highly sensitive information that Andrx has agreed, in the



MDL, that its business people may not see, should not now become available simply because
Andrx wants the documents in this proceeding as well as the MDL. Without an order providing
that the small portion of the documents afforded highly confidential, attorneys eyes only
protection in the MDL will be similarly protected in this proceeding, Proskauer cannot consistent

with its duties to Biovail, consent to the use of the documents here.

For this reason, unless and until an order is entered requiring Andrx never to
provide any of the highly confidential, attorneys eyes only documents to non-attorneys, Proskauer
cannot voluntarily comply with the Subpoena as to do so would be a breéch of its obligations to
its client, which is rightfully concerned about providing highly sensitive, commercially valuable
materials to business people at Andrx, a direct competitor. Accordingly, Proskauer respectfully
requests that the Commission quash Andrx's Subpoena.

STATEMENT OF FACTS

The facts on which this memorandum are based are set forth in the accompanying
declaration of John Siegal, dated June 12, 2000 (the “Siegal Decl.”). The exhibit numbers cited
in this memorandum refer to the exhibits to the Siegal Declaration. »

The Subpoena

The Subpoena was served on Proskauer on May 26, the Friday afternoon before
the Memorial Day weekend. The first request contained in the Subpoena calls for “All
documents Biovail produced in the action captioned Biovail Corporation International v. Hoechst
Aktiengesselschaft, et al., N.J. No. 98-1434 (FSH)(SRC)” (the “New Jersey Action”). To date,
on behalf of its client Biovail, Proskauer has produced approximately 450,000 documents in the

New Jersey Action. To the extent that the Subpoena calls for any documents beyond the 450,000



that were produced on Biovail’s behalf in the New Jersey Action, any such documents in
Proskauer’s possession would necessarily arise from the firm’s work for Biovail in the New
Jersey Action. As such, they are work-product, and Proskauer would object to their production
on that basis.
The MDL Production

In the MDL, Andrx served a notice on its co-defendant, Hoechst Marion Roussel,
Inc. (“Hoechst”), seeking all of the documents that had been produced to Hoechst by Biovail in
the New Jersey Action. Andrx moved to compel compliance with that request. Biovail did not
oppose the motion, which was granted, and Andrx has obtained Biovail's full New Jersey
document production from Hoechst.
The MDL And New Jersey Protective QOrders

The protective order governing discovery in the MDL provides that:

in order to permit the parties to provide additional protection for a limited

number of documents which may contain particularly sensitive trade

secrets or confidential research, development or commercial information,

parties may designate documents or parts of documents as “Highly

Confidential Information” by stamping the document with that legend. It

is anticipated that any documents which may be designated as Highly

Confidential Information would contain such sensitive trade secrets or

confidential research, development or commercial information as to justify

such designation, and the parties intend to use this particularly restrictive

designation only for a limited number of documents.
(Exh. 3, §4.) The MDL protective order further provides that “Highly Confidential Information
may be used by any person receiving it for no purpose other than prosecution, defense or
settlement of” the MDL (id.,§ 5), and that if a producing party does not agree to waive the above

protection for Highly Confidential Information, it may be shown to a non-lawyer employee of a

party only by order of the court in which the MDL is pending. (Id., §6.)



The Stipulated Protective Order entered in the New Jersey Action contains similar
provisions. (Exh. 4, ]2, 13.) Thus, when Biovail obtains discovery of Andrx documents, it
will be subject to the very restrictions that Andrx refuses to accept for itself in this proceeding.

When Proskauer’s client, Biovail, determined not to oppose Andrx’s motion to
compel in the MDL, thereby enabling Andrx to use Biovail’s documents produced in the New
Jersey Action in the MDL, Biovail did so in reliance on the guarantee under the protective order
that the documents would only be used in the MDL and would always be afforded attorneys eyes
only when they contain Highly Confidential Information.

Andrx’s Refusal T In | nfidentiali

In response to the Subpoena, Proskauer advised counsel for Andrx that it would
agree to Andrx’s use of the documents it has already obtained in the MDL, provided that Andrx
is ordered to ensure that the documents will always be afforded the same level of confidentiality
required under the protective orders in the MDL and New Jersey Actions. The protective order
in this proceeding provides no category of protection for highly confidential information,
however, nor does it require that such documents never be provided to non-lawyer personnel at
the parties. R

Andrx, through counsel, has declined to consent to the order Proskauer requested. -
Rather, Andrx’s counsel has stated that currently under the confidentiality order in this
proceeding, Andrx’s only client representative entitled to see documents is an in-house corporate
attorney. (Exh. 2,9 5.) Andrx has refused, however, to agree to the order requested by
Proskauer that it will not at any point seek to change its designated corporate representative to a

non-attorney. Therefore, Proskauer cannot consent to the use of the documents in this



proceeding with a guarantee by Andrx that the highly confidential documents will always be
afforded attorneys eyes only protection.

Andrx has not provided Proskauer with any explanation for its refusal to agree to
the terms Proskauer seeks, other than its unwillingness to consent to an order that will be binding
at all times throughout the pendency of this proceeding. Nor has Andrx provided any reason that
it needs to reserve the option of being able at some later time to seek to provide the documents to
non-lawyers at Andrx, and Proskauer is aware of no reason that the option for Andrx to seek to
provide the documents to its business people would ever be reasonable or necessary.

ARGUMENT

As Biovail’s counsel, Proskauer is duty bound to its client to seek to protect its
highly confidential, proprietary information from any disclosure to business people at its direct
competitor, Andrx. The protective orders in the MDL and the New Jersey Action provide
reasonable assurances that have permitted the production of highly confidential information in a
manner that it can be accessed only by attorneys for Andrx.

The protective order in this proceeding does not provide similar protection; thus,
Proskauer cannot consent to Andrx’s use of the documents it obtained in‘the MDL until it an
order is entered providing that Andrx will never disclose highly confidential information to non-
lawyers within Andrx.

The protective order in this proceeding could easily suffice to protect Biovail’s
(and, therefore, Proskauer’s) legitimate confidentiality concerns simply through an order
providing that Andrx may not seek to switch its client representative for purposes of the

Proskauer documents to a non-lawyer. For some reason, however, Andrx refuses to consent to



such a simple and sensible order. As a result, Proskauer is not in a position to consent to the use
of the documents Andrx seeks, and the Subpoena should be quashed.
CONCLUSI
For the reasons set forth above, Proskauer respectfully requests that the

Commission quash the subpoena issued by Andrx.

Dated: June 12, 2000
Respectfully Submitted,
PROSKAUER ROSE LLP
By: % M
/ John Siegg/
1585 Broadway
New York, New York 10036

(212) 969-3342
Pro Se




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the matter of

HOECHST MARION ROUSSEL, INC., Docket No. 9293
a corporation,

CARDERM CAPITALL.P.,
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

STATEMENT OF JOHN SIEGAL PURSUANT
TO SECTION 3.22(F) OF THE CODE OF FEDERAL REGULATIONS

I am associated with Proskauer Rose LLP (“Proskauer™), counsel for Biovail Corporation
International. I submit this statement pursuant to §3.22(f) of the Code of Federal Regulations in
connection with Proskauer's motion to quash the subpoena, dated May 12, 2000, directed to
Proskauer by Andrx Corporation (“Andrx™). Over the past several weeks, I and my colleague,
Francis D. Landrey, have engaged in several conversations and correspondence with Solomon,
Zauderer, Ellenhorn, Frischer & Sharp, counsel for Andrx, in a good faith effort to resolve by
agreement the issues raised by Proskauer’s motion. During those discussions, we were unable to

reach agreement with counsel for Andrx resolving the objections to the subpoena.

Dated: June 12, 2000. % M

/ JOHN SH}GAL




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the matter of

HOECHST MARION ROUSSEL, INC,, Docket No. 9293
a corporation,
DECLARATION IN SUPPORT OF
CARDERM CAPITALL.P., MOTION BY PROSKAUER ROSE
a limited partnership, LLP TO QUASH SUBPOENA SERVED
BY ANDRX CORPORATION
and
ANDRX CORPORATION,

a corporation.

JOHN SIEGAL, a member of the Bar of the State of New York, declares under

penalty of perjury:
1. I am associated with Proskauer Rose LLP (“Proskauer”), counsel to
Biovail Corporation International (“Biovail”), a non-party to the above-captioned proceeding. I
make this declaration in support of Biovail’s motion to quash the subpoena, dated May 12, 2000
(the “Subpoena”), issued in this proceeding by Andrx Corporation (“Andrx”).
2. The following documents are annexed as exhibits:
Exhibit 1 — A copy of the Subpoena;
Exhibit 2 — A copy of the Protective Governing Discovery Material in
this proceeding signed by Administrative Law Judge
Michael D. Chappell on April 28, 2000;
Exhibit 3 — A copy of the Confidentiality Order in In Re Cardizem CD
Antitrust Litigation, MDL No. 1278 (NGE) (“‘MDL
Action”), in the United States District Court, District of

Michigan, entered by United States District Judge Nancy
G. Edmunds on January 8, 1999; and



Exhibit4 — A copy of the Stipulated Protective Order in Biovail
Corporation International v. Hoechst AG, et al., Civil
Action No. 98-1434 (FSH)(SRC), in the United States
District Court, District of New Jersey, signed by United
States Magistrate Judge Stanley R. Chesler on August 25,
1998, as modified on November 23, 1998 and August 9,
1999.

I declare under penalty of perjury that the foregoing is true and correct. Executed

on June 12, 2000.

/ JOHN S}EGAL



SUBPOENA AD TESTIFICANDUM -
Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. §'§f§3}3i'(o)(l:~)-‘(1=997),s..: S

Proskauer Rose LLP
By one or more officers, directors, or managing agents, or othg
persons who consent to testify on its behalf concerning the
subject matter of this action and/or of the subject matter of the
documents described in Exhibit A

r

1585 Broadway, New York, NY 10036

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to gopear and give testimony, a the date and time specifiedin ltem §; o
the request of Counsd listed in Item 8, in the proceeding describedin Item 6.7~ =+ .7 - -

3. PLACE OF HEARING

Solomon, Zauderer, Ellenhomn,
Frischer & Sharp

45 Rockefeller Plaza

New York, New York 10111

4. YOUR APPEARANCE WILL BE BEFORE ~

Respondent Andrx Corporation

5. DATE AND TIME OF HEARING OR DEPCSITION
June 16, 2000 at 10:00 a.m.

6. SUBJECT OF PROCEEDING

In the matter of Hoechst Marion Roussel, Inc., et al.

7. ADMINISTRATIVE LAW JUDGE
The Honorable D. Michaei Chappell

Federd Trade Commission
Washington, D.C. 20580

8. OOUNSEL REQUESTING SUBPCENA -

Solomon, Zauderer, Ellenhorn,
Frischer & Sharp =~

45 Rockefeller Plaza

New York, New York 10111

DATE ISSUED SECRETARY'S SIGNATURE

Counsel for Respondent Andrx Corp.

GENERAL INSTRUCTIONS

APPEARANCE

The ddivery of this subpoena to you o g
method presaribed the Comm'ssio}lw‘s R?Jslles oyf
Practice is legd service and may subject you to a
pendty imposed by law for fdiure to comgly.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit o h this subpoena be filed
within the ealier of 10 days cfter service or the fime
for complionce. The orignd and ten copies of the
e T Rometssion, Ooompiad by
dord Tr ( ssion, qooompani o)
dffidavit of service of the document upon counsel
listed in Item 8, and upon di other parties prescribed
by the Rules of Practice.

TRAVEL EXPENSES &0

The Commission’s Rules of: Practice require that f
and mileage be pddb‘gae porty that requested yeur: .-
%eamoe. You s d present your: ddm-fo .

nsd listed in 1tem 8. for ;payment. =df you.cre

mcnently or temporarily living somewhere ofher
han the addiess on this subpdena and it would
require excessive travel for you, to qoped.. you, must -
get prior goprovd from Counsedistedin em®B.' -

IR

This subpoena does nof'r . ire‘ ovd‘-'.; OMB
under the Poperwork Reng%n Act of ‘198(?{ '

FTCFam70-A (rev. 197)



RETURN OF SERVICE

! her cartify tha adudicate arignd of the within
s:.dpoavadv%x dl;y saved  (chek mevgsthodusecb

O inpasan.

O by registaredmai.

leovii a grincpd office ar pgace
O g"ajsinrgs, ow/f:p e A

on the parson naned herain on:

Maonth, doy, ond year)

(Name of person making service)

(Oftiad title)




EXHIBIT A

DEFINITIONS AND INSTRUCTIONS

1. As used here, the term "Biovail" shall refer to Biovail International
Corporation, and each of its predecessors, successors, groups, divisions, subsidiaries and
affiliates and each of their present or former officers, directors, employees, agents, con-
sultants (including public relations consultants and Anne George, John Grimaldi, Michael
Sitrick, Steven Seiler or Sitrick and Company), controlling shareholders (and any entity
controlled by any such controlling shareholder), attorneys or law firms, or other persons
acting for or on behalf of any of them.

2. As used herein, the term "Andrx" shall refer to Andrx Pharmaceuti-
cals, Inc. and each of its predecessors, successors, groups, divisions, subsidiaries and
affiliates and each of their present or former officers. directors, employees. agents, con-
trolling shareholders {and any entity controlled by any such controlling shareholder) or
other person acting for or on behalf of any of them.

3. As used herein, the term "HMR" shall mean Hoeschst Marion Roussel
and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates and
each of their present or former officers, directors, employeeé, agents, controlling éhare-
holders (and any entity controlled by any such controlling shareholder) or other person
acting for or on behalf of any of them.

4. As used herein, the term "Proskauer” shall refer to Proskauer Rose
LLP, including its partners, employees, agents, consultants or other person action for or

on behalf of any of them.



5. As used herein, the term "Cleary"” shall refer to Cleary, Gottlieb, Steen
& Hamilton including its partners, employees, agents, consultants or other person action
for or on behalf of any of them.

6. As used herein, the term "Keller and Heckman" shall refer to Keller
and Heckman LLP, including its partners, employees, agents, consultants or other person
action for or on behalf of any of them.

‘ 7. As used herein, the term "Verner, Liipfert,” shall refer to Vemer, Liip-
fert, B?ﬁhard, Mcpherson and Hand, Chartered, including its partners, employees,
agents, consultants or other person action for or on behalf of any of them.

8. As used herein, the term "Teva" shall refer to Teva Pharmaceutical In-
dustries, Ltd. and each of its predecessors, successors, groups, divisions, subsidiaries
(including without limitation Teva Pharmaceuticals USA) and affiliates and each of their
present or former ofﬁf:ers, directors, employees, agents, consultants, controlling share-
holders {and any entity controlled by any such controlling shareholder) or other person
acting for or on behalf of any of them.

9. As used herein, the term "Elan" shall refer to Elan Corporation, plc
and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates and
each of their present or former officers, directors, employees, agents, consultants, con-
trolling shareholders (and any entity controlled by any such controlling shareholder) or
other person acting for or on behalf of any of them.

10. As used herein, the term "Mylan" shall refer to Mylan Laboratories,
Inc. and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates

and each of their present or former officers, directors, employees, agents, consultants,



controlling shareholders (and any entity controlled by any such controlling shareholder)
or other person acting for or on behalf of any of them.

11. As used herein, the term "Forest" shall refer to Forest Laboratories,
Inc. and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates
and each of their present or former officers, directors, employees, agents, consultants,
controlling shareholders (and any entity controlled by any such controlling shareholder)
or other person acting for or on behalf of any of them.

S 12. As used herein, the term "Direct Purchaser” shall refer to a purchaser

who buys Cardizem® CD directly from HMR.

13. As used herein, the term "Indirect Purchaser" shall refer to a purchaser

who buys Cardizem® CD from a source other then HMR, whether a wholesaler, retailer or

some other source.

14. As used herein, the term "Substitute Cardiovascular Drug" shall mean
any branded and/or generic drug which you understand some persons use Or may use as a
substitute in whole or in part for, or in lieu of, Cardizem® CD, including but not limited to
therapeutic class.

15. As used herein, the term "person” shall mean any natural person, firm,
partnership, corporation, incorporated association, organization, joint venture, Coopera-
tive, governmental body or other form of legal entity.

16. The word "document” or "documents"” as used herein includes, without
limitation, writings and printed matter of every kind and description, correspondence,
memoranda, agreements, contracts, photographs, drawings, notes, records (tape, disc or
other) or any communication, statements, invoices, purchase orders, records of hearings,

reports of decisions of state or federal governmental agencies, telegrams, summaries or



records of telephone conversations, summaries of records of personal interviews, diaries,
graphs, reports, notebooks, note charts, plans, sketches, maps, summaries or records of
meetings or conferences, summaries or reports of investigations or negotiations opinions
or reports of consultants, motion picture film, brochures, pamphlets, advertisements
circulars, press releases, drafts marginal comments appearing on any document, micro-
film, microfiche, computer printouts, programs, tapes, cassettes, disks, magnetic drums,
and punch cards, all data stored in computer banks, all nonidentical copies of any item
listed above and all other writings of any kind.

17. The word "communication” or "communications"” as used herein
means any effort to convey information, whether written or oral, recorded or unrecorded,
including, but not limited to: (a) speeches and lectures, (b) statements, (c) monologues,
(d) dialogues, (e) telephone conversations and conferences, (f) discussions, (g) confer-
ences, (h) debates, (i) arguments, (j) discourses, (k) interviews, (1) conversations, (m)
consultations, and (n) information conveyed through documents.

18. As used herein, the term "concerning” means related to, referring to,
describing, evidencing or constituting.

19. Unless otherwise stated, each paragraph or subparagraph herein shall
be construed independently and without reference to any other paragraph or subparagraph
for purpose of limitation.

20. If it is claimed that any document responsive to any request is privi-
leged, work product or otherwise protected from disclosure, identify such information by
its subject matter and state the nature and basis for any such claim of privilege, work
product or other ground for nondisclosure. As to any such document, state: (a) the rea-

son for withholding it or other information relating to it; (b) the author of the documents;



(c) each individual to whom the original or a copy of the document was sent; (d) the date
of the documents or oral communication; (e) the general subject matter of the document;
and (f) any additional information on which you base your claims of privilege. Any part
of an answer to which you do not claim privilege or work product should be given in full.

21. Unless otherwise stated, the use of a verb in any tense shall be con-
strued as the use of the verb in all other tenses as necessary to bring within the scope of
the document requests that which might otherwise be construed outside its scope.

) 22. As used herein, the singular includes the plural and vice versa; the
words "and" and "or" shall be both conjunctive and disjunctive; the word "all" means
“any and all"; the word "any" means "any and all"; the word "including" means "includ-
ing without limitation"; the word "he" or any other masculin_e pronoun includes any
individual regardless of sex.

23. In the event that any document required to be identified or produced
has been destroyéd, lost, discarded or otherwise disposed of, any such document is to be
identified as completely as possible, including, without limitation, the following infor-
mation: date of disposal, manner of disposal, reason for disposal, person authorizing the
disposal and person disposing of the document.

24. Unless otherwise indicated, the time period covered by these inter-
rogatories and document requests is from January 1, 1995 to date.

25. Whenever a document request, in whole or in part, calls for documents
already supplied by Biovail in answer to a similar document request served in this action,
you need not repeat information already supplied, provided that you clearly indicate in

your answer to the document request () the portion of the document request for which

the information called for has already been supplied by Biovail, and (b) the specific



document request (or subpart thereof) in answer to which Biovail has already supplied

the requested documents.

SPECIFIC REQUESTS FOR DOCUMENTS

1. All documents Biovail produced in the action captioned Biovail Cor-

poration International v. Hoechst Aktiengesselschaft, et al., N.J. No. 98-1434

(MTB)(SRC).

2. All documents concerning regulatory approval, or the absence thereof,
from ﬁ?"govemmcntal agency, department or organization in the United States, Canada
or elsewhere, including any employee, agent or representative thereof, in connection with
Biovail manufacturing, developing, producing, licensing, marketing or selling any Sub-
stitute Cardiovascular Drug or diltiazem, including but not limited to any New Drug
Application (NDA) or Abbreviated NDA (ANDA).

3. All documents concerning any communications between Biovail and
any Direct Purchaser or Indirect Purchaser of Cardizem® CD, concerning (i) HMR; (ii)
Andrx; (ii1) Cardizem® CD; and/or (iv) Cartia XT.

4. All documents concerning any communications between Biovail and
any potential manufacturer of a generic version of Cardizem® CD, including but not lim-
ited to Faulding Inc., concerning (i) HMR; (i1) Cardizem® CD; (iii) Andrx; and/or (iv)
Cartia XT.

5. All documents concerning any communications between, on the one
hand, Biovail (including its attorneys, public relations contractors (Anne George, John
Grimaldi, Michael Sitrick, Steven Seiler, or Sitrick and Company) or other representa-

tives and, on the other hand, any law firm, including but not limited to Lowey, Dannen-

berg, Benporad & Selinger, P.C., Berman, Devaleno, Pease & Tabacco, Boies & Schiller,



LLP, Niewald, Waldeck & Brown, P.C., Aronovitz & Associates, P.A., Garwin, Bron-
zaft, Gerstein & Fisher, L.L.P., Calvin, Richardson & Verner, concerning (i) HMR; (ii)
Andrx; (iii) Cardizem® CD; and/or (iv) Cartia XT.

6. All documents concerning any purported agreement(s) between Andrx
and HMR, including, but not limited to, any documents concerning the negotiation,
execution, and/or modification of any such agreement(s).

‘ 7. All documents concerning Andrx’s generic version of Cardizem® CD
(Cartia XT).

8. All documents concerning any business relationship or proposed busi-
ness relationship between Biovail and HMR.

9. All documents concerning meetings of the Board of Management,
Board of Directors, or Managing Directors of Biovail at which any of the following
subjects were raised, discussed or included on the agenda: (i) Cardizem® CD: (ii) poten-
tial, actual or paSt competition for Cardizem® CD in North America or Canada; (iii)
Andrx; and (iv) litigation or governmental investigation concerning generic competition
for Substitute Cardiovascular Drugs.

10. All communications between Biovail and the FTC concerning: (i)
HMR; (ii) Andrx; (iii) any purported agreements between HMR and Andrx; (iv) Cardi-
zem® CD; (v) Andrx’s generic version of Cardizem® CD or any other generic version of
Cardizem® CD; (vi) the market for Cardizem® CD: or (vii) the 100-day exclusivity period
or the Mova decision.

11. All documents constituting communications between Proskauer,

Cleary (including George Cary), Keller and Heckman, and Verner, Liipfert (or anyone at



those respective law firms) and any other party, including, without limitation, the FTC or
FDA, with respect to (i) HMR; (ii) Andrx; (ii1) Cardizem® CD; and/or (iv) Cartia XT.

12. All studies, market analyses or other documents concerning any mar-
ket or submarket for Substitute Cardiovascular Drugs, including, without limitation, those
analyses concerning the impact of a generic Cardizem® CD.

13. All documents concerning Biovail’s actual or anticipated sales, reve-

nues, royalties, or other payments or income from or based on Biovail’s actual or planned

s

gehcri;é'rsion of Cardizem® CD.

14. All documents concerning Biovail’s actual or anticipated prices or its
policies or practices for setting, marketing or determining prices for Biovail’s actual or
planned generic version of Cardizem® CD.

15. All documents concerning any proposals or plans by Biovail with re-
spect to the actual or anticipated commencement of commercial marketing of Biovail's
generic version of Cardizem® CD.

16. All documents concerning communications with Sitrick and Company,
or any principals, employees, or agents thereof, concerning Cardizem® CD or HMR or
Andrx.

17. Any agreements ever operative between Biovail and Teva and/or any
affiliated entities concerning in whole or in part Cardizem® CD or any generic version
thereof.

18. All documents and communications concerning any agreements ever
operative between Biovail and Teva and/or any affiliated entities concerning in whole or

in part Cardizem® CD or any generic version thereof.



19. Any agreements ever operative between Biovail and Elan and/or any
affiliated entities concerning in whole or in part Adalat or any generic version thereof.

20. All documents and communications concerning any agreements ever
operative between Biovail and Elan and/or any affiliated entities concerning in whole or
in part Adalat or any generic version thereof.

21. Any agreements ever operative between Biovail and Mylan and/or any
affiliated entities concerning in whole or in part Verelan or any generic version thereof.

T 22. All documents and communications concerning any agreements ever
operative between Biovail and Mylan and/or any affiliated entities concerning in whole
or in part Verelan or any generic version thereof.

23. Any agreements ever operative between Biovail and Forest and/or any
affiliated entities concerning Tiazac or any generic version thereof.

24. All documents and communications concerning any agreements ever
operative betweén Biovail and Forest and/or any affiliated entities concerning Tiazac or
any generic version thereof.

25. All documents concerning any agreement or arrangement, concerning
which you are aware, involving an innovator or brand name pharmaceutical company,
and a generic company, that marketed any form of:

(a) payment from the brand name company to the generic company; or

(b) licensing and/or royalty arrangements between the brand name com-

pany and the generic company.

26. All documents concerning any investigation by or on behalf of the

FTC or any other governmental entity concerning Andrx and/or HMR.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSSEL, INC., Docket No. 9293
a corporation,

CARDERM CAPITALL.P,
' a limited partnership,

and

ANDRX CORPORATION,
a corporation.

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL
For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter (the “Matter”) against improper use and disclosure of confidential information
submitted or produced in connection with this Matter:
IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential Material

(“Protective Order™) shall govern the handling of all Discovery Material, as hereafter defined.

DEFINITIONS

|. “Marter” means the matter captioned /n the Matter of Hoechst Marion
Roussel, Inc., Carderm Capital L.P., and Andrx Corporation. Docket Number 9293, pending
before the Federal Trade Commission, and all subsequent appellate or other review proceedings
related thereto.
2 “Commission” or “FTC” means the Federal Trade Commission, or any of its

cmployees, agents, attorneys, and all other persons acting or purporting to act on its behalf,
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excluding persons retained as consultants or experts for purposes of this Matter.

“HMR” means Aventis Pharmaceuticals Inc., formerly known as Hoechst
Marion Roussel, Inc., a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Delaware, with its office and principal place of business located at
Parsippany, New Jersey.

4 “Carderm” means Carderm Capital L.P., a limited partnership organized,
existing, and d?ﬁg business under and by virtue of the laws of the Delaware, with ifs office and
principal place of business located at Hamilton, Bermuda.

5. “Andrx” means Andrx Corporation, a carporation organized, existing, and
doing business under and by virtue of the laws of the State of Florida, with its office and
principal place of business located at Fort Lauderdale, Florida.

6. “Party” means either the FTC, HMR, Carderm or Andrx.

7. “Respondents” means HMR, Carderm and Andrx.

8. “Outside Counsel” means the law firm(s) that is/are counsel of record for
Respondents in this Matter and its/their associated attorneys; persons regularly employed by such
law firm(s) (including legal assistants, clerical staff, and information management pefsonnel) and
temporary personnel retained by such law firm(s) to perform legal or clerical duties, or to provide

logistical litigation support with regard to this Matter, provided that any attorney associated with
Outside Counsel shall not be a director, officer or employee of Respondents. The term Outside
Counsel does not include persons retained as consultants or experts for the purposes of this

Matter.
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9. “Producing Party” means a Party or Third Party that produced or intends to
produce Confidential Discovery Material to any of the Parties. For purposes of Confidential
Discovery Material of a Third Party that either is in the possession, custody ot control of the FTC
or has been produced by the FTC in this Matter, the Producing Party shall mean the Third Party
that originally provided the Confidential Discovery Material to the FTC. The Producing Party

shall also mean the FTC for purposes of any document or material prepared by, or on behalf of

the FTC.

10. “Third Party” means any natural person, partnership, corporation, association,
or other legal entity not named as a party to this Matter - including without limitation Biovail
Corporation (“Biovail”) and Faulding Inc. (“Faulding”) -- and their employees, directors,
officers, attomeys and agents.

. “Expert/Consultant” means experts or other persons who are retained to assist
complaint counsel or Respondents’ counsel in preparation for trial or to give testimony at trial.

 “Document” means the complete otiginal or a true, correct and complete copy
and any non-identical copies of any written or graphic matter, no matter how produced, recorded.
stored or reproduced, including, but not limited to, any writing, letter, envelope, telegraph
meeting minute, memorandum statement, affidavit, dcclarétion, book, record, survey, map, study,
handwritten note, working paper, chart, index, tabulation, graph, tape, data sheet, data processing
card, printout, microfilm, index, computer readable media or other electronically stored data,
appointment book, diary, diary entry, calendar, desk pad, telephone message slip, note of
interview or communication or any other data compilation, including all drafis of all such

documents. “Document” also includes every writing, drawing, graph, chart, photograph, phono
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record, tape and other data compilations from which information can be obtained, and includes
all drafts and all copies of every such writing or record that contain any commentary, notes, ot
marking whatsoever not appearing on the original.

13. “Discovery Material” includes without limitation deposition testimony,
deposition exhibits, interrogatory responses, admissions, affidavits, declarations, documents
produced pursuant to compulsory brocess or voluntarily in lieu thereof, and any other documents

e

or informatfon .:p;&duced or given to one Party by another Party or by a Third Party in connection
with discovery in this Matter.

14. “Confidential Discovery Material” means all Discovery Material that is
designated by a Producing Party as confidential and that is covered by Section 6(f) of the Federal
Trade Commission Act, 15 U.S.C. § 46(f), and Commission Rule of Practice § 4.10(a)(2), 16
C F.R. § 4.10(a)(2); submirted to the FTC pursuant to the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, 15 U.S.C. § 182, or formal interpretations or rules promulgated
thereunder, 16 C.F.R. Part 800; or Section 26(c)(7) of the Federa) Rules of Civi] Procedure and
precedents thereunder. Confidential Discovery Material shall include non-public commercial
information, the disclosure of which to Respondent or Third Parties would cause substantial
commercial harm or personal embarrassment to the disclosing party. The following is a non-
exhaustive list of examples of information that likely will qualify for treatment as Confidential
Discovery Material: strategic plans (involving pricing, marketing, research and development,
product roadmaps, corporate alliances, Or mergers and acquisitions) that have not been fully
implemented or revealed to the public; trade secrets; customer-specific evaluations or data (e.g.,

prices, volumes, or revenues); personnel files and evaluations; information subject to
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confidentiality or non-disclosure agreements; proprietary technical or engineering information,
proprietary financial data or projections; and proprictary consumer, customer or market research
or analyses applicable to current or future market conditions, the disclosure of which could reveal

Confidential Discovery Materal.

TERMS AND CONDITIONS OF PROTECTIVE ORDER

1. Discovery Material, or information derived therefrom, shall be used solely by
the Parties for purposes of this Matter, and shall not be used for any other purpose, including
without limitation any business or commercial purpose. The Parties, in conducting discovery
from Third Parties, shall attach to such discovery requests a copy of this Protective Order and a
cover letter that will apprise such Third Parties of their rights hereunder.

2. Discovery Material may be designated as Confidential Discovery Material by
Producing Parties by placing on or affixing, in such manner as will not interfere with the
legibility thereof, the notation “CONFIDENTIAL - FTC Docket No. 9293” (or other similar
notation containing a reference to this Matter) to the first page of a docurnent containing such
Confidential Discovery Material, or, by Parties by instructing the court reporter to denote each
page of a transcript containing such Confidential Discovery Material as “Confidential.” Such
designations shall be made within fourteen (14) days from the initial production or deposition

and constitute a good-faith representation by counsel for the Party or Third Party making the
. designations that the document constitutes or contains “Confidential Discovery Material.”
| 3. To the extent any such material is made part of this proceeding, all documents

heretofore obtained by compulsory process or voluntarily from any Party, regardless of whether

9003 : _ .
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designated confidential by the Party, and transcripts of any invesrigational hearings, interviews
and depositions, which were obtained during the pre-complaint stage of this Matter shall be
treated as Confidential Discovery Material. Matenial previously produced by Respondents and
designated as a “Confidential,” regardless of whether such materials have been marked in
accordance with paragraph 2 above, shall be treated as Confidential Discovery Material as
provided herein. The material rcférred to in this paragraph shall only be available for use in this
proceeding onc:an independent basis has been demonstrated for such use.
4. Confidential Discovery Material shall not, directly or indirectly, be disclosed
or otherwise provided to an.yone except, in accordance with paragraphs 5 and 6, to:
(a) complaint counsel and the Commission, as permitted by the Commission’s
Rules of Practice;
(b) Outside Counsel;
(¢) Experts/Consultants,
(d) witnesses or deponents at trial or deposition,
(e) the Administrative Law Judge and personnel assisting him;
(f) court reporters and deposition transcript reporters;
(g) judges and other court personnel of any court having jurisdiction over any
appeal proceedings involving this Matter; and
(h) any author or recipient of Confidential Discovery Material (as indicated on
the face of the document, record or material), and any individual who was in the direct chain of

supervision of the author at the time the Confidential Discovery Material was created or received.

5. In addition to the above-designated persons, certain named designated

-6-
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individuals and in-house counsel not to exceed two attorneys per corporate party who do not
have day to day business responsibilities shall be provided with access on the condition that each
such in-house counsel or designated executive signs a declaration in the form attached hereto as
Exhibit “A." which is incorporated herein by reference. For Respondent Carderm, the designated
individual is Stephan Petri. For Respondent HMR, the designated individual is Edward
Stratemeier, Vice President and General Counsel. For Respondent Andrx, the designated
individual is Scott Lodin, Vice President and General Counsel.
6. Confidential Discovery Material shall not, directly or indirectly, be disclosed
or otherwise provided to an Expert/Consultant unless such Expert/Consultant agrees in writing:
(a) to maintain such Confidential Discovery Material in separate locked
room(s) or locked cabinet(s) when such Confidential Discovery Material is not being reviewed;
(b) to return such Confidential Discovery Material to complaint counsel or
Respondent’s Outside Counsel, as appropriate, upon the conclusion of the Expert/Consultant’s
assignment or retention;
(c) to not disclose such Confidential Discovery Material to anyone, except as
permitted by the Protective Order; and
(d) to use such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consulting services to a Party to this Matter, including
providing testimony in judicial or- administrative proceedings arising out of this Matter.
7. This paragraph governs the procedures for the following specified disclosures
and challenges to designations of confidentiality.

(a) Disclosure to Expertts
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If any Party desires to disclose Confidential Discovery Material to any expert who
may testify, who is not an FTC employee, and who may have interests in the pharmaceutical
industry beyond their employment as an expert in this Matter, the disclosing Party shall notify the
Producing Party of its desire to disclose such material. Such notice shall identify the specific
expert who may testify to whom the Conﬁdcntial Discovery Material is to be disclosed. Such
identification shall include, but not be limited 10, the full name and professional address and/or
affiliation of the proposed expert who may testify, and a current curriculum vitae of such expert
identifying all other present and prior employers and/or firms in the pharmaceutical industry for
which or on behalf of which the identified expert has been employed or done consulting work 1n
the preceding four (4) years. The Producing Party may object to the disclosure of the
Confidential Discovery Material within five (5) business days of receiving notice of an mtent to
disclose the Confidential Discovery Material to the identified expert by providing the disclosing
Party with a written statement of the reasons for the objection. If the Producing Party timely
objects, the disclosing Party shall not disclose the Confidential Discovery Material to the
identified expert, absent a written agreement with the Producing Party or order of the
Administrative Law Judge. The Producing Party lodging an objection and the disclosing Party
shall meet and confer in good faith in an attempt to determine the terms of disclosure to the
identified expert. If at the end of five (5) business days of negotiating the parties have not
resolved their differences or if counsel determine in good faith that negotiations have failed, the
disclosing Party may make written application to the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order. If the Producing Party does not object to the disclosure

of Confidential Discovery Material to the identified expert within five (5) business days, the

-8-
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disclosing Party may disclose the Confidential Discovery Material to the identified expert.

(b) Challenges to Confidentiality Designations

If any Party seeks to challenge a Producing Party’s designation of material as
Confidential Discovery Material or any other restriction contained within this Protective Order,
the challenging Party shall notify the Producing Party and all Parties of the challenge to such
designation. Such potice shall identify with specificity (i.e., by document control numbers,
deposition transcript page and line reference, or other means sufficient to locate easily such
materials) the designation being challenged. The Producing Party may prescrve its designation
within five (5) business days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties with a written statement of the reasons for the designation. 1f
the Producing Party timely preserves its rights, the Parties shall continue to treat the challenged
material as Confidential Discovery Material, absent 2 written agreement with the Producing Party
or order of the Administrative Law Judge. The Producing Party preserving its rights and the
challenging Party shall meet and confer in good faith in an attempt to negotiate changes to any
challenged designation. If at the end of five (5) business days of negotiating the parties have not
resolved their differences or if counsel determine in good faith that negotiations have failed, the
challenging Party may make written application to the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order. If the Producing Party does not preserve its rights within
five (5) business days, the challenging Party may alter the designation as contained in the notice.
The challenging Party shall notify the Producing Party and the other Party of any changes in

confidentiality designations.

Regardless of confidential designation, copies of published magazine or

.9.
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newspaper articles, and excerpts from published books and public documents filed with the
Securities and Exchange Commission may be used by any Party without reference to the
procedures of this subparagraph.

(¢) Resolution of Disclosure or Confidentiality Disputes

If negotiations under §ubparagraphs 7(a)-(b) of this Protective Order have failed to
resolve the issues, a Party seek'm.g'to disclose Confidential Discovery Material or challenging a
confidentiality d8signation or any other restriction contained within this Protective Order may
make written application to the Administrative Law Judge for relief. Such applicatiovn shall be
served on the Producing Party and the other Party, and be accompanied by a certification that the
meet and confer obligation§ of this paragraph have been met, but that good faith negotiations
have failed to resolve outstanding iésues. The Producing Party and any other Party shall have
five (5) business days to respond to the application, which time may be extended by the
Administrative Law Judge. While an application is pending, the Parties shall maintain the pre-
application status of the Confidential Discovery Material. Northing in this Protective Order shall
create a presumption or alter the burden of persuading the Administrative Law Judge of the
propriety of a requested disclosure or change in designation.

8. Confidential Discovery Material shall not be disclosed to any person described
in subparagraphs 4(b), 4(c) and 4(d) and paragraph 5 of this Protective Order until such person
has executed and transmitted to Respondent’s counsel or complaint counsel, as the case may be,
a declaration or declarations, as applica'ble, in the form attached hereto as Exhibit “A,” which is
incorporated herein by reference. Respondents’ counse! and complaint counsel shall maintain a

file of all such declarations for the duration of the litigation. Confidential Discovery Material
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shall not be copied or reproduced for use in this Matter except to the extent such copying or
reproduction is reasonably necessary to the conduct of this Matter, and all such copies or
reproductions shall be subject to the terms of this Protective Order. If the duplication process by
which copies or reproductions of Confidential Discovery Material are made does not preserve the
confidentiality designations that appear on the original documents, all such copies or
reproductions shall be stamped “CONFIDENTIAL - FTC Docket No. 9293.”

9. The Parties shall not be obligated to challenge the propriety of any designation
or treatment of information as confidential and the failure to do so promptly shall not preclude
any subsequent objection to such designation or treatment, or any motion secking permission to
disclose such material to persons not referred to in paragraphs 4 and 5 above. If Confidential
Discovery Material is produced without the legend attached, such document shall be treated as
Confidential from the time the Producing Party advises complaint counsel and Respondents’
counsel in writing that such material should be so designated and provides all the Parties with an
appropriately labeled replacement. The Parties shall return promptly or destroy the unmarked
documents.

10. If the FTC: (a) receives a discovery request that may require the disclosure by
it of a Third Party’s Confidential Discovery Material; or (b) intends to or is required to disclose,
voluntarily or involuntarily, a Third Party's Confidential Discovery Material (whether or not such
disclosure is in response to a discovery request), the FTC promptly shall notify the Third Party of
either receipt of such request or its intention to disclose such material. Such notification shall be
in writing and, if not otherwise done, sent for receipt by the Third Party at least five (5) business

days before production, and shall include a copy of this Protective Order and a cover letter that
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will apprise the Third Party of its rights hereunder.

11. If anyone receives a discovery request in another proceeding that may require
the disclosure of a Producing Party’s Confidential Discovery Material, the subpoena recipient
promptly shall notify the Producing Party of receipt of such request. Such notification shall be in
writing and, if not otherwise done, sent for receipt by the Producing Party at least five (5)
business days before production, and shall include a copy of this Protective Order and a cover
letter that "Q/il-f‘{fﬁﬁrise the Producing Party of its rights hereunder. The Producing Party shall be
solely responsible for asserting any objection to the requested production. Nothing herein shall
be construed as requiring the subpoena recipient or anyone else covered by this Order to
challenge or appeal any such order requiring production of Confidential Discovery Material, or to
subject iself to any penalties for noncompliance with any such order, or to seek any relief from
the Administrative Law Judge or the Commission.

12. This Order governs the disclosure of information during the course of
discovery and does not constitute an in camera order as provided in Section 3.45 of the
Commission's Rules of Practice (“Rule”), 16 C.F.R. § 3.45.

13. (a) The Commission’s Rules of Practice require that material may not be
withheld from the public record unless it falls within the scope of an order by the Administrative
Law Judge that such material, or portions thereof, be placed in camera. 16 C.F.R. §3.45(b) and
(d). To comply with this rule, the Paﬁy seeking to introduce into evidence by filing a pleading,
an exhibit thereto, or otherwise placing on the record Confidential Discovery Material (“filing

Party”) must first obtain an order by the Administrative Law Judge that such information has

been granted in camera status.

-12-
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An application for in camera treatment must: (1) specifically identify or describe
the materials for which in camera treatment is sought; (2) provide reasons for granting such
raterials in camera status; (3) specify the time period for which in camera treatment 1s sought
for each document; and (4) attach as exhibits to the application the documents containing the
specific information for which in camera treatment is sought.

A blanket in camera order for an entire pleading 1s contrary 1o public policy and
will not be granted. The parties must specifically identify the portions of a pleading, document,
deposition transcript, or exhibit for which in camera treatment is sought. Entire documents or
exhibits will rarely, if ever, be eligible for in camera treatment. The parties are reminded that
Rule 3.45 places the burden of showing that public disclosure will likely result in a clearly
defined, serious injury upon the person requesting in camera treatment. In addition, to sustain
the burden of proof, an application must be supported by proper evidence, such as affidavits, to
support all factual issues. Se¢ 16 CF.R. §3.43.

(b) The Scheduling Order requires the parties to file motions to request in camera

treatment of materials marked confidential pursuant to a protective order no later than September

1, 2000

———

A Party that has produced materials or information that it reasonably expects
to include in a pleading, motion, exhibit or other paper to be filed with the Secretary (“pleading™)
and that it believes meets the standards for in camera treatment must file a motion with the
Administrative Law Judge to request in camera treatment of such materials no later than

September 1, 2000.

A Party that has feceived materials or information from another Party or a

- 13-
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Third Party that it reasonably expects to include in a pleading must provide the opposing Party or
Third Party with a list of such materials no later than August 18, 2000. A Third Party shall be
provided with a copy of this Order along with such list. This list will not be filed with the
Secretary's Office, but must be served on the Administrative Law Judge.

(c) If any Party seeks to introduce into evidence, by filing a pleading

or otherwise placing on the record, information which includes its own Confidential Discovery
Material which has not previously been grame& in camera status, and the Party seeks to prevent
its own materials or information from being placed on the public record, at least 10 days prior to
filing such pleading, - unless it is impracticable (¢.g., when filing a response or reply brief) in
which case at least 5 days prior to filing such pleading -- the Party shall make an application to
the Administrative Law Judge to request that such materials or information be treated as in
camera information.

If any Party seeks to introduce into evidence, by filing a pleading
or otherwise placing o the record, information which includes another Party’s Confidential
Discovery Marerial which has not previously been granted in camera status, the filing Party must
notify the other Party’s counsel at least 14 days prior to such proposed filing -- unless it 1s
impracticable (e.g., when filing a response or reply brief). If 14 days advance notice cannot be
provided, the other Party’s counsel must be notified as soon as possible and prior to the time of
introduction of such documents or information. The Producing Party’s counsel shall have 7 days
from the date of notice to make an application to the Administrative Law Judge to request that
such materials be treated as in camera information. The parties shall not file pleadings or

attachments thereto that contain another Party’s Confidential Discovery Material unless the Party

- 14 -
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seeking to introduce such material has first obtained an in camera order or certifies that the other
Party has been given proper notice prior to the introduction of such material.

The parties shall not file pleadings or attachments thereto that
contain a Third Party’s Confidential Discovery Material unless the Party seeking to introduce
such material has first obtained an in camera order or certifies that the Third Party has been
given 14 days notice prior to the introduction of such material and a copy of this Order.

(d) The parties are cautioned that compliance with this Order will
require them to submit applications for in camera treatment in advance of filing motions which
include confidential materials and that deadlines for filing motions attaching c;,onﬁdential
materials will not be extended for failure to file applications for in camera treatment in a timely
manner. The parties are further cautioned that it is rarely necessary to attach co nfidential
information in support of pleadings. Absent strict adherence to these procedures, pleadings
should be composed in a manner which sufficiently apprises the Court of the matter at issue and
which does not identify or disclose any confidential information. Failure to comply with these
procedures may result in pleadings or portions thereof being stricken from the record.

14. Nothing in this Protective Order shall be construed to conflict with the
provisions of Sections 6, 10, and 2} of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50,
$7b-2, or with Rules 3.22, 3.45 or 4.11(b)~(¢), 16 C.F.R. §§3.22,3.45and 4.1 1(b)-(e).! Any

Party or Producing Party may move at any time for, treatment in camera of any Confidential

* The right of the Administrative Law Judge, the Commission, and reviewing courts 10 disclose
information afforded in camera treatment or Confidential Discovery Material, to the extent necessary

for proper disposition of the proceeding, is specifically reserved pursuant to Rule3.45, 16 CF.R §
3.45,
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Discovery Material or any portion of the proceedings in this Matter to the extent necessary for
proper disposition of the Matter.

15. At the conclusion of this Matter, Respondent’s counse! shall return to the
Producing Party, or destroy, all originals and copies of documents and all notes, memoranda, or
other papers containing Confidential Discovery Material which have not been made part of the
record in this Matter. Complaint c.ounsel shall dispose of all documents in accordance with Rule ‘
412,16 CFR § 4.12.

16, The provisions of this Protective Order, insofar as they restrict the
communication and use of Confidential Discovery Material shall, without written permission of
the Producing Party or further order of the Administrative Law Judge hearing this Matter,
continue to be binding after the conclusion of this Matter.

17 This Protective Order shall not apply to the disclosure by a Producing Party or
its Counsel of such Producing Party’s Confidential Discovery Material to such Producing Party’s
employees, agents, former employees, board members, directors, and officers.

18. The production or disclosure of any Discovery Material made after entry of
this Protective Order which a Producing Party claims was inadvertent and sﬁould not have been
produced or disclosed because of a privilege will not automatically be deemed to be a waiver of
any privilege to which the Producing Party would have been entitled had the privileged

Discovery Material not inadvertently been produced or disclosed. In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:
(a) The Producing Party may request the return of any such Discovery

Material within twenty (20) days of discovering that it was inadvertently produced or disclosed
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(or inadvertently produced or disclosed without redacting the privileged content). A request for
the return of any Discovery Material shal) identify the specific Discovery Material and the basis
for asserting that the specific Discovery Materjal (or portions thereof) is subject to the attorney-
client privilege or the work product doctrine and the date of discovery that there had been an
inadvertent production or disclosure.

(b) If a Producing Party requests the return, pursuant to this paragraph, of any
such Discovery Material from another Party, the Party to whom the request is made shall return
immediately to the Producing Party all copies of the Discovery Materia) within its possession,
custody, or control — including all copies in the possession of experts, consultants, or others to
whom the Discovery Material was provided — ualess the Party asked to return the Discovery
Material in good faith reasonably believes that the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (it) the
inadequacy of any explanations provided by the Producing Party, and shall not be based on an
argument that production or disclosure of the Discovery Material waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matter, the
Producing Party shall substitute a rcdacted version of the Discovery Material at the tume of
making the request for the return of the requested Discovery Material.

(c) Should the Party contesting the request to return the Discovery Material
pursuant to this paragraph decline to return the Discovery Material, the Producing Party seeking
return of the Discovery Material may thereafter move for an order E,ompclling the return of the
Discovery Material. In any such motion, the Producing Party shall have the burden of showing

that the Discovery Material is privileged and that the production was inadvertent.
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19. Entry of the foregoing Protective Order is without prejudice to the right of

the Parties to apply for further protective orders or for modification of any provision of this

Protective Order.

T

D. Michael Chappell
Administrative Law Judge

ORDERED: Y

Dated: April 28, 2000

-18 -
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

EXHIBIT A

In the Matter of

HOECHST MARION ROUSSEL, INC,, Docket No. 9293
a corporation, :

CARDERM CAPITAL L P,
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

DECLARATION CONCERNING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

I, [NAME], hereby declare and certify the following to be true:

1. (Statement of employment]

2. 1 have tead the “Protective Order Governing Discovery Material” (“Protective
Order") issued by Administrative Law Judge D. Michael Chappell on April 28, 2000, in connection
with the above captioned matter. I understand the restrictions on my use of any Confidential
Discovery Material (as this term is used in the Protective Order) in this action and 1 agree to abide

by the Protective Order.

3. [ understand that the restrictions on my use of such Confidential Discovery
Material include:

a. that 1 will use such Confidential Discovery Material only for the purposes qf
preparing for this proceedings, and hearing(s) and any appeal of this
proceeding and for no other purpose;

b. that [ will not disclose such Confidential Discovery Material to anyone, except
as permitted by the Protective Order; and

-1-
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c. that upon the termination of my participation in this proceeding [ will promptly
return all Confidential Discovery Material, and all notes, memoranda, or
other papers containing Confidential Discovery Material, to complaint
coupsel or respondent’s counsel, as appropnate.

4. 1 understand that if [ am receiving Confidential Discovery Material as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery Material also include the duty and obligation:

4. to maintain such Confidential Discovery Material in separate locked room(s) or
locked cabinet(s) when such Confidential Discovery Material is not being

. .. Teviewed,

b. to return such Confidential Discovery Material to complaint counsel or
Respoundent’s Outside Counsel, as appropriate, upon the conclusion of my
assignment or retention; and

c. to use such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consulting services to-a Party to
this Matter, including providing testimony in judicial or administrative
proceedings arising out of this Matter.]

5. I am fully aware that, pursuant to Section 3.42(h) of the Commission’s Rules of
Practice, 16 C.F.R. § 3.42(h), my failure to comply with the terms of the Protective Order may
constitute contempt of the Commission and may subject me to sanctions imposed by the
Commission.

Date:

Full Name [Typed or Printed]

Signature

— -
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSSEL, INC.,
a corporation,

CARDERM CAPITAL LP.,

a limited partnership, Docket No. 9293

and

ANDRX CORPORATION,
a corporation.

‘'ORDER AMENDING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

Upon consideration of Complaint Counsel’s Motion to Amend Protective Order
Governing Discovery Material, Respondents’ counsels’ opposition thereto, and arguments of
counsel, IT IS HEREBY ORDERED that Complaint Counsel’s motion is GRANTED, only as
herein specified, and that Paragraphs 3 and 19 of the Terms and Conditions of the Protective
Order Governing Discovery Material, entered in this matter on April 28, 2000, be amended as
follows:

3. To the extent any such material is made part of this proceeding, all documents
heretofore obtained by compulsory process or voluntarily from any Party or Third Party,

regardless of whether designated confidential by the Party or Third Party, and transcripts of any

LT¥Z 82¢ T0Z XYVd vZ:9T NOK 00/80/S0



investigational hearings, interviews and depositions, which were obtained during the pre-
complaint stage of this Matter shall be treated as Confidential Discovery Material. Material
prc';/iously produced by Respondents or a Third Party, and designated as “Confidential,”
regardless of whether such materials have been marked in accordance with paragraph 2 above,
shall be treated as Confidential Discovery Material as provided herein. The material referred to
in this paragr;g? shall only be available for use in this proceeding once an independent basis has
been demornstr»ated for such use.

19. Entry of the foregoing Protective Order is without prejudice to the right of the Parties
or Third Parties to apply for further protective orders or for modification of any provision of this
Protective Order.

Except as expressly stated herein the remainder of the Protective Order Governing

Discovery Material dated April 28, 2000, shall remain in effect.

ORDERED: ) (%Maz/v/

D. Michael Chappell /"
Administrative Law Judge

Dated: May 8, 2000
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
CRARLES ZUCCARIN, on behalf
of himself and all other similarty situated,
Playorait, ' -
Casc No. 93-74043

Hon. Ny G. Edonumds
HOPCHST ATTIENGESELLSCHAFT etal,

CONFIDENTIALITY ORDER

At a2 ssyon of the Court, beld on

v . 1998,
JAN TR 1959

Thbe Court onders, pursuam to the stipulation of the ptics, as followa:

wrm&mwm«mnmsmasamrnmsn
in exsocistion with other counse], represents Plaindffs in certain class actinns brought on behalf
ofpamﬁmsmmpusﬁmwbhmpﬁdforﬂ\cymthwofﬁedmg&dimom.
agpinet drfendants Hoechst Akticogeselischaft (“Hoechsr), Hoechst Marion Roussel (“HMR™)
md Andrx Pharmacereicals. Inc. (“Andix™) relating to the Cardizem® CD, in five state cours,
all of which have been removed to the federal cowrts of those states, some of which are subject to
remand motions, and besr federal index oumbers as follows:

U.S.D.C. Northem District of California ~ C-98-3609

MAR 15 '@0 15:27
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U.S.D.C. Middle Disuict of Alsbema CV-98.1057N

USD.C. Eattern District of Michigan ~ 98-74043

! U.SD.C. Easten Digtrict of Wiscomsin -~ 98-C-0933

U.S.D.C. Nosthern District of Illinois 98.C-7147 (the “Pending Astions™);

WHEREAS, LDBS, in sssociation with otber cotael, has represented thet it bas been
ngnhndtonqrc::ﬂcdmz]ﬂﬁnﬁﬂivﬂmlnwcpﬁdﬁuthpunh:uschhnﬁn:dbt:DiPoﬂ::
MwhWWGMWWMyWMwm
gexried in the Pending Actions (the “Other Actions™); .

WHEREAS, the law frm of Shoak, Handy & Bacon, in smocimtion with other
defendanty’ counsel, Tepresents defeadmty Hoechst eod HMR in the Pending Actiory and

oxpects 1 be retginad to represent said defendents in the Other Actions;

WHEREAS, the law firm of Solomen, Zsuderer, Ellenhorn, Frischer & Sharp, in
associxtion with other defendants’ counsel, represcars defendant Andex in the Pending Actions
£nd expects 10 be rewined 10 represent said defiendant in the Other Actions:

WHEREAS, the paties to the Peoding Actions and their counsel bave agreed that
duannums;ra&:zdinunyofﬂ::P:nﬁmglunkuuxnaybciuzdiur:uypzunn:ﬂﬂslnnyousin
oy of1hziPamﬁng‘A:ﬁon:lndethe¢3dr=‘A:ﬁuuaifodmniﬁsetekwln!:mildnﬁsﬂhh!i:
(howe mctions, to the sxme oxtent as if the documeats had been produced in those actions end to
the extent this Stipulation and Agreemment has been entered as an Order in said action;

2
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WHEREAS, the parties and their counse! have agreed that certain categories of
doaments to be produced shall be geated as confidential o1 highly confidential pursuant to the
terms of this Agreement; and that this Agroement shall apnly to all Pendmg Actions and Other
Actions; ad

WHEREAS, the parties jommtly agree thst any party may present this Stipulstion and
Agreement to cach cowt at any time in any of the Pending Artions or Otber Actions in which
discovery is to proceed mnd request that the court in each such sctioz snter- this Stipulation end
Agreement a5 sn order prior to the discovay in said action of documents or informution
owwbyxﬁsﬁpuhﬁmmdmmdmmdthumhﬂmxm
such gpplicatian to the Cowrt.

NOW, THERETORE, IT IS ORDERED AS FOLLOWS:

1. The term “document”™ sha)l include all evidentiary materials, whetber in electronic
or written form, and all drug samples or ather materials produced or provided i diseovery.

2 If =y party ot its counse! believes in good faith that any document required to be
produced comtains ¢r reveals amy trade secrets or confidential research, development or
commercial mfurmation that is eotitled to be protexrad pursuant to Rule 26(c), such document, or
pert thereof, may be strmped “confidential™;

PAGE . B4
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3. Confidentia! information may be used by any pesson receiving it for oo purpose
other than prosecution, defense or settlenrent af the Pending Actions and/or the Other Actions,
and shall be disclosed by the persons receiving it o no one except (i) employees of the receiving
pazty; (i) the Court presidmg over any actios, including any appeliste conrt and it personnel,
with sppropriate steps being taken to preserve (e confidentiality of the information; (iif) court
and deposition stenographers and videographers; (iv) connsel representing & paty in any of the

- ~Pending Actions and/or Other Actians, including peraicgal secretsrial and clerical persounel;

MAR 15 '@Q 15:29

and (v) independent outside consultares and experts, provided that any snch consultant or expext
sigos an Undertaking in the form annexed hereto as Exhibit A before such disclomre. All sach
dgnchndamldnsssbaubendnﬁnedmﬁlebydzemdinbtingmyCunﬁd;ﬁdu
Highly Confidemial Informarion to the independent cansultant or expert and shall only be made
available to the producing party for good cause shown by the producing paty.

4. In addition, in order to permit the parties to provids additional protection for a
limited pummber of documears which may cantain paticulady scasiive tade scorets or
confidential rescarch, development or commercial information, parties may designste documents
o1 puts of docurnents as “Highly Confidentisl Information™ by stamping the documant with thar
legend. Xt is apricipmed that any documents which may be designated as Highly Confidential
Information would contain such sensitive trade secrets or confidential research, development or
wchhlinfornuﬁmnmjusﬁfymhdesisn-nion.mdthepnﬁuhnmdw;xtﬂs

paicularly resmictive designation only for 8 limived mmaber of documents,

poric oo
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s. mghlycddaﬁdlﬁvmaﬁonmybemedbymmneﬁviuhﬁrm
pmmmwmdduuamﬂmofﬁcPdiuAeﬂmmﬂwmeOdm
Actions and stall be disclosed 1o no one except (7) nside cnunse] of the receiving party; (i) the
@mmﬁnmmymuhﬁngmmmmmndmwmk@mmm

v aq:sbcingnhmmpxmwdzm&knﬁaﬁtyohhehfomﬁom(dnwmnddq»ﬁﬁm

MAR 1S '@B 15:29

mwmmmma(inmmmammmi«u
Pending Actions end/ar Other Acticns, including paralegal, secretarial and clevical persounel.
Highly Corfidential Informstion shall pot be disclossd to non-lawyar cxployees of
Mmdnmmwh&ﬁdmmmmmumyhepwmﬂ
pursoant to Paragraph 6 below.

§. A party desiring to disciose Highly Confidential Information © 4 non-lswyer
employee of a perty or an independent expert or eonsultant or anyone not otherwize suthorized
by Paragraph 4 10 receive such informaticn may request in Writing that the producing party agree
topmitdisclosm:tomhmideudfyhgmhpmonbymc.ocwpnion.mdplmof
employment, $6 as 1o allow the producing party to decide whether to object to disclosure of such
Highly Cenfidertial kuformstion to such person. K the producing perty objects to diselosure of
Highly Confidartial Information to such persom, it shall move the sppropeiste Count for «
prmMm(ld)MSanwmmmmmh'm
wishing t disclose of its desire 1o do so. Pending the resolution of such motion, the Highly
Confidentia! Information shall be wemed as suech The identification by a party of an
mdependent expert or consulum? under this paragraph shall not constitite 8 waiver of any claim

of work product immunity for any work done for the reuining party by such expert or consultast.
5
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7. Where 2 party obmains Confidertial jnformation or Highly Comfidenval
Tnformation through the inspection of documents, the producing party may produce either
origiml documemts or legihle copies. The producing party remins the right o have i
npmmﬁmimldbgmmd,mhhwmmxmdmn The
doeummts being produced shall remzin in the custody and control of the producing paxty at all
times during the production process. The recciving purty sball pay for the reasonable cost of

. -oproducing documents.

MAR 15 'B8 15:3\

£ Any puty may designate any or all pertions of deposition testmeny as
Confidential Information or Highly Confidential Information if such deposition testimony
contxins information that is properly designmicd ¥s Confidential or Highly Comfidential
Informarion as defined berein. Depasition wstimony coucerming or relating w aay document that
has been designated as Confidential or Highly Confidential shall mtomatically be designated as
Confidegitial or Highly Confidential without further desipnation by the party that produced the
document, unless a lesser designation is specifically and expressly 2greed to by the producing
paty.  Deposition testimony shall be desiguated as Counfidemtia] Information or Highly
Confidentia] Iaformstion by indication on the record at the deposition, or by written notice
within thirty (30) days after receipt of the transcript of that deposivion. 1f any restimany given
during & deposition is designared as Confidential Information, the front cover of the depositon
shall bear the legend “CONTAINS CONFIDENTIAL INFORMATION™ and the pages of the
trauscript containing the testimomy so designated shall clearly identify the testimony so
designated.  If amy testimony given during a depesttion is desigoated as Highly Confidential
In(amaﬁon,ﬂn&sﬁmonymdmipmdshaﬂbcboundscpandyﬁmmmind;ofme

6
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depasition and fhe cover of such scparately bound transeript shall bear the Jegend “CONTAINS
HIGHLY CONFIDENTIAL INFORMATION — ATTORNEYS® EYES ONLY™ and the pages
of the wrnsoript comnining the testimony so designated shall clearly identify the testimony $0
desigmaed

9. Attepdance st 2 depositon shall be Limited to persens amthorized o receive
Coafidential Informetion pursuat to Paragraph 2 above, but all parties authosized hereunder to
mmwummwwwwmmm
WIiting 1o 2 broader atiegdance. In addition, at the beheet of any party authorized hacunder to
desigmatr the tranxcript as comuining Highly Confidential Informatics, sttendmce may be
fuzther Ymited for portions of depositions st which Highly Confidestial Information is discussed
ar docnments dasignmied as Highly Confidential are the subject of questioning, to those people
a:nﬁoﬁmdwnc&v:‘}ﬁghty@nﬁdmﬁnﬂnfomaﬂon.

10. If the receiving party objects to a “Confidemtial” or “Highly Confidemtial™
designation of amy docoment or to & refusal t permit diselosure, the receiving party shall
promptly notify the produsing perty af such objection in writing. The designating party or the
party obtjecting 10 disclosyre may spply to the Court within tex (10) business deys of reccipt of
such objection for 3 prorectve order pursuant to Rule 23(¢). On any such movon the desipnating
party shall bear the burden of proof. Until the motion is decided, the documeats st issue shall
comtinue to be tresmed as Confidential or Highly Confidential, as the case may be. Any Court

cntering this Stipnlation and Agroement as an ondet, upon a thowing of good casse, may =t any

PAGE. 88
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WW&MdM‘C«&Wm?ﬁﬁUMWWMny

" document, summary or shewract thereof or portions of testimory.

1. hﬁcm:wwﬁhumﬁlcmpludhgmo&qmummm
Confidential laformeetion or Highly Confidential Information with axy Court for agy purpese, the
plﬂymllﬁlchwidnthoMin;snled‘mdcpeban'ng the captiun of the case and u legend

. -~substantially in the following form:

MAR 1S '08 15:30

“CONFIDENTIAL INFORMATION - SUBJECT TO PROTECIIVE ORDER"

12 I the event that amy Confidential Information or Highly Confidegtisl Infognaticn
isudlmdinmoﬁmuuid«hthemofmy:ppd.tbpmiashnmbm
&Cmﬁ&:nﬁﬂhfmmﬁmmmghly&nﬁdwﬁdhﬁamﬁmmhdmddmmmoﬁb
MM&&WIWo:WCﬁWWﬂ
closed, unless the parties agree in writing to waive this requitement. The use of any Canfidential
Infoupation or Highly Confidential Information at trisl ot during an sppeal by any. paty,
Mmmuﬁmmmscmmwmum
CouﬁdmﬁdewﬂomMmtm&mnwﬁmdMWRofﬁnm
wsmmmmummquuwmwu
mwwmhmmmmw&emm.

13. hmmmmmnwmmjwtowmmP&&m
custody or control of any Confidentinl Information or Highly Confidegtial Information of any
ancdmhmnmmambwmmmhcmwmwh

|
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infomﬁoa.sxhpasmmpmshnnmpdymﬁfybyﬁ:ﬁmﬂenquﬂthe
wamammmmmcmmmumw
Cmﬁdaﬁdkﬁmdmmﬂnbysmhwbpmmoﬁammdmmm
antorpeys of rocord with a copy af said subpoens, process or ofder. The patty ot persen recciving
thenbpmuuothumshnﬂmkea&nﬂyobjeeﬁonwmmof&ecmﬁw
Inforation or Highly Confidential Information on the grounds thar production is praciuded by
%Amwshﬂlhsmmomaobﬁgdmhahmuﬁmwmmm&dmm
mmﬁuumwymmwmmmmmmmwmy
poﬁddmmmdﬁrum:m,mumwwﬂgﬁmbmqmﬁmm
compel production. mmmmmﬁemm.inmmmd
uﬁmmwm@mmmuﬁhﬂmmwww@dm
mﬂabyawmtnfmmpann}misdicﬁonwmpdﬁngpmducﬁmofthe&nﬁwmm
ot Highly Confidential Infarmation. In no event shall the person or party feceiving the subpoeaa
or other process produce Confideptial Toformation or Highly Confidential Infonmation of any
m«mmmmumormmmammmmams

ordered to do 90 by 2 court of competent jurisdictian.

14.  Neither the termination of any or sll of the actions por the termination of
mlmﬁmpawnvhohdmmmyCmﬁdmﬁllhfomﬁmor!ﬁgMy
Coafidemial Informarion shall relicve any pesson of the obligation of maintaining both the

corfiderniality and (be restricions on usc of anything disclosed pursuzat to this Order.

-

MAR 15 '@ 15:31
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15. Nothing in this Agressant shall be decmed in any way ®© restrict the use of
- documments ar information wiich any party or counsel lawfully obtains indeperdently of formal
dbwhmydmcmmmmmmmuwkdnobﬁmdw&mﬂ
w.mmmm:mmmwum.mpw'smmsm

- Confidegtial Information.
R 16. Noﬁnghﬁsmmmuaowmmwﬁum
) mﬂaingdﬁecmapu‘émﬁcntinwmwﬁmﬁthmpmmmumﬁ
&isa@hmdhbemxhawﬂnfaﬁngbunbhgmmbmuy'smiuﬁmef
Confidertial Information or Highly Confidential Information; provided, bowcver, that @
- rendering sach advice and in otherwisc cammunicaring with such client, the aniozney shall sot
dlﬂmm&nﬁdmlldmuﬁmorﬂkmy@nﬁdaﬁdlnfomﬁmmw

persons.

17.  In the even that s party serks discovery from a non-party in vy of the actions,
tbmmmybwhmemsofmbmmwimmpeamm&nﬁm
Mammwmmmmuaoumwmww»
advising oll perties to this suit in writing. |

1L Tbepmd\:ﬁonofadocumunonhiuginwho\zozinMSanmmsdmm.
admission that the produced document or thing, 6r portion thereof, is relevant or is admissible in
evidence and does not constitnte a waiver of the right to object to the admissibility of such
docurmett t tial.

10
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19. Noﬁ:h;hminshﬂp:mmpmyﬁmappmngwu&mhmya;don
form arder directing the parses to adbere 10 the terms of this Agreement; or from spplying to
thaCi;nxtbrfhnﬁcrornddhhnuﬂ;non:ﬁvccm&us

20. Nothing in this Order shall be deemed to waive the atorpey-client, wark product,
trial preparstion materials privileges or sy other spplicable privilege. The inadvertent
Mnm&admdmymmndﬂmwonmbjumthemydm
mekpﬁnpﬂem«nymmkpdﬁmmm
shall not be deemed 4 waivey, in whole or in part, of the producing party’s clsim of sach
privilege.

NANCY G, EDMUNOS

UNITED STATES DISTRICT COURT JUDGE

APPROVED AS TO FORM AND SUBSTANCE:

ELWOOD S. SIMON & ASSOC, P.C.
Anmneys for Plamuiff

11

MAR 15 'B8 15:32
PAGE. 12



MAK. [0, ¢UUU . 31 ZbbM SULUNMUN LAUDEREK

2 -

HONIGMAN MILLER SCHWARTZ AND COHN

for Apdrx

B

Normm C. Ankers (P30533)
2290 FPirst Natioral Building
Detroit, Michigun 48226
(313) 465-7306

. Of Cotnsel:

» ~Lowis M. Sohnnnn

SCﬂJJNﬂJllihﬁlﬂUERIEK[EIJJENEn)RIU
FRISCHER & SHARP

4S Rockefeller Plxza

New York, New Yark 10111

Q12) 556-3700

MAR 15 '@8 1S5:32
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EXRIBIT A

TN THE UNTTED STATES DISTRICT COURT
TOR THE MIDDLE DISTRICT OF ALABAMA,

ALY JOE LIGHTNER: L OMAX STANTORD;
JANOKA. INC., A/ THE MEDICINE SHOPPE:
SHOPPE; sod FREDERICK MARK FLEGAL,

)

)

)
individmlly and co behalf of Tl cthess similadty ) Case Ne_ST-T-1057-N
simnxzad a5 more specifically alleged in the complamt, ;
v, g A
HOECHST AXTIENGESELL SCHART, ) siTroLaTED
HOECHST MARION ROUSSEL, INC.. ) COMFIDENTIALITY ORDER
and ANDRX PHARMACEUTICALS. INC., g

)

Defendgms )
L . declare that 1 3 asthorized pusiamt © the Stipulawed

ConFidestialiry Order catad (the “Order™) to receive Confidential

aformation produced by
| 1 certify mry mndormoending that the Confidential Infopmation is being provided
mpmnmudmufh&da,mu[hmmdmawofwm
read md tnderstood my obligmion ender tat Order. | hereby agree w be bound by the weomt of
the Order. IMWMmcmmmmwmwm:am
tharetd may ouly be disclored 15 or discussed it thase persons permited by the Order ©

cerm cm  me A cpis

PAGE. 14
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T Mm;s Doc and eotrect and gt s

OULUMON ZAUDERER LLVRS I U VAR SR

Atbcmduialuftﬁsliipﬁnlvﬂldmywmﬂlm
that [ have prepared relasiog

mwmﬂmnnmsududw
mwwmddmédﬁrthemummahduchmkm. )
lmmaoupmdmmuumdm
duo&cudmmad-uobjecﬁmmwdm
Im;wmwqudmcm«mumh-dmdam
anﬁnnmdwaumdm&e
md

day of 1997 22 [City oc town] —

[sta2e]

(sigastare)

LI B0 BR, RA NIT
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At the conclosion of this igation, [ will desroy or e all msmrials
MWWMWQWMWMIMWWM
there, o counsel of reced for the pany tha has reaised me in this ctios.. i

1 brereby submit 1o the jucisdiction of this Court for the parpases of esfarcement
of the Order sud waive any aad xll cbjections w purisdiction and vesve.

Iddu;wpuhydydnqdﬁchwﬁuwsudm«ﬁn

mmumnﬂm»dmmnmmwisw@m

day of _, 1997 22 [CSty oc own)] md

(seaze]

(sigastare)

o QI BA, RO NME

MAR 15 '@8@ 15:33
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BIOVAIL CORPORATION
INTERNATIONAL,
: Civil Action No. 98-1434
Plaintiff, : (MTB)
vs. :
HOECHST AKTIENGESELLSCHAFT, : STIPULATED PROTECTIVE
HOECHST MARION ROUSSEL, INC., : ORDER

HOECHST MARION ROUSSEL NORTH
AMERICA, INC., CARDERM CAPITALLP., iy

HORST WAESCHE, DANIEL CAMUS, E].\ I i *v.E‘_ FILED
RICHARD J. MARKHAM, PETER W.

LADELL, GERALD P. BELLE and JURGEN 5+
DORMANN

A p eso M
e 0 an (TAMT, WALSH
CLERK

R o

Defendants.

Plaintiff, Biovail Corporation Intemationai (“Biovail”) and defendants Hoechst
Aktiengesellschaft, Hoechst Marion Roussel, Inc., Hoechst Marion Roussel North America, Inc.,
Carderm Capital L.P., Horst Waesche, Daniel Camus, Richard J. Markham, Peter W. Ladell,
Gerald P. Belle and Jurgen Dormann (collectively “Defendants”), hereby stipulate to the
following Protective Order pursuant to Rule 26(c), Fed.R.Civ.P., subject to the approval of the
Court:

1. Each document furnished in this litigation by a party or its representatives which
contains or reveals any trade secrets, confidential business information, know-how or
confidential matter that may be protected pursuant to Fed R.Civ.P. 26(c) may be designated
“CONFIDENTIAL” by stamping on each page of the document the legend “CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER” or where sufficient space is not available _

“CONFIDENTIAL INFORMATION” or “CONFIDENTIAL.” With respect to samples of

NYO1/WALSK/304044.2
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chemical compounds, one of these legends should be affixed to each container of a sample. With
respect to electronic information, the parties shall agree on a method by which such
documentation may be labeled. For purposes of this Protective Order, the term “document”
shall include all discovery materials, whether in electronic or written form, such as
interrogatories, requests for admission, document requests, responses to the foregoing, affidavits,
samples or other materials produced or provided in discovery. Documents and other discovery
materials designated “Confidential,” as well as all materials which quote from or are based upon
such material (including, but not limited to briefs, other papers and attorney work product) shall
be subject to the provisions of this Order.

2. In addition, in order to permit the parties to provide additional protection for a
limited number of documents which contain sensitive business strategic plans and/or competitive
analyses, parties may designate documents as “RESTRICTED CONFIDENTIAL, ATTORNEYS
EYES ONLY” by stamping such legend on each page of the document. It is anticipated that
documents to be designated “RESTRICTED CONFIDENTIAL ATTORNEYS EYES ONLY’;
would include marketing plans, sales forecasts, business plans, operating plans, analyses of
pricing or competition and that the parties intend this particularly restrictive designation to be
utilized for a limited number of documents. Documents designated “RESTRICTED
CONFIDENTIAL ATTORNEYS EYES ONLY” shall not be disclosed to individual
defendants or “designated executives” under paragraph 6, hereof, but, in all other respects
shall be treated as “Confidential Information” and all references in the Order and in the
attachments hereto shall mean and include documents designated “RESTRICTED
CONFIDENTIAL ATTORNEYS EYES ONLY™.

3. All documents produced for inspection in lieu of providing copies shall be

deemed Confidential and subject to this Order. Not until a copy of a document is produced

NYO01/WALSK/304044.2 2
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without any Confidential designation, or the Court orders otherwise, may the documents or the
information therein be deemed not to include Confidential Information.

4. Confidential Information shall be used by any person receiving it for no purpose
other than prosecution or defense of this action and shall be disclosed by the party receiving it to
no one except (i) to the Court presiding over this action and its personnel; (ii) to any court to
which an gppeal in this action might lie and its personnel; (iii) court and deposition
stenographers and vidéographers; (iv) to outside counsel engaged by a party, including paralegal,
secretarial and clerical personnel; (v) to independent outside consultants and/or experts provided
that such outside counsel and independent outside— consultant and/or expert signs an Undertaking
in the form annexed hereto as Exhibit A before such disclosure. Such executed affidavit or
declaration shall be maintained on file by the receiving party and shall only be made available to
the producing party if the individual to whom the Confidential Information has been disclosed is
designated as a trial witness in the manner set forth in paragraph 4 infra or for good cause shown
by the producing party. Such outside experts and consultants and their respective staffs shall ﬁot
include any present officer, director or employee of the receiving party or any of its affiliated
companies.

5. Once the receiving party determines that an outside expert or consultant will be
designated as an expert witness for the trial of this case, such outside expert or consultant shall
execute an Undertaking in the form annexed hereto as Exhibit B of this document. The
Undertakings of these experts or consultants, along with a list of the expert or consultant’s staff,
shall be transmitted to counsel for the other party by hand or express mail within three (3)
business days of such designation. If a party believes that disclosure of Confidential
Information to such expert or consultant or any member of their staff is injurious or prejudicial, it

may object to disclosure to such person or designation of such person by delivering to the party
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proposing to make such disclosure a written objection by hand or express mail within seven (7)
days of receipt of the Undertal&ng. If the parties cannot resolve their dispute, the party who
selected the expert or consultant may apply to the Court for an order permitting disclosure of
Confidential Information to the person regarding whom objection was made.

6. In addition to the above-designated individuals, any individual defendant as well
as in-house counsel and certain designated executives (not to exceed three executives per
corporate party) who ate either: (i) actively involved in the supervision of this litigation; or (ii)
required to actively consult with counsel on matters which require access to Confidential
Information shall be provided with access on the condition that each such individual defendant,
in-house counsel or designated executive signs an Undertaking in the form annexed hereto as
Exhibit C before such disclosure. The Undertakings of each individual defendant, in-house
counsel or designated executive shall be transmitted to counsel for the other party by hand or
express mail no later than fourteen (14) days prior to disclosure any Confidential Information to
such individual defendant, in-house counsel or designated executive. If the producing party |
believes that disclosure of Confidential Information to such individual defendants, in-house
counsel or designated executive would be injurious or prejudicial, it may object to disclosure to
such person by delivering~to the party proposing to make such disclosure a written objection by
hand or express mail within seven (7) days of receipt of the Undertaking. If the parties cannot
resolve their dispute, the receiving party may apply to the Court for an order permitting
disclosure of Confidential Information to the person regarding whom objection was made. Upon
the mutual written consent of all parties to this litigation, the 14 day prior notice requirement and

the right to object to disclosure to a particular in-house counsel may be waived.
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7. Disclosure of Confidential Information may also be made to any other person
with respect to whom the parties execute a joint written agreement permitting access, provided
such access is limited to the written agreed-upon terms and conditions.

8. Any party may designate any or all portions of deposition testimony as
Confidential by indication on the record at the deposition, or by written notice within thirty (30)
days after reseipt of the transcript of that deposition if such deposition testimony contains or
reveals any trade secrets, ;:;)nﬁdential business information, know-how or confidential matter
which may be protected by Fed R.Civ.P. 26(c). All depositions shall be treated as Confidential
for a period of at least thirty (30) days after a full and complete transcript of the deposition is
available. Interrogatory answers designated “Confidential” shall be set forth separately and the
first page thereof shall be marked “Confidential.” The use and disclosure of such designated
portions shall be governed by the same rules that govern the use or disclosure of “Confidential”
documents herein.

9. Inspection of documents or things by either party shall be conducted by personé
eligible under paragraphs 4 and 5 above. Such persons shall treat all information in such
documents or things as containing Confidential Information until copies are produced and
thereafter to the extent that such information is designated under paragraphs 1 and 2 above.
Attendance at a deposition shall be limited to persons authorized to receive Confidential
Information pursuant to paragraphs 4, 5 and 6 above but any paﬁy authorized hereunder to
designate the transcript as containing any Confidential Information may consent to a broader
attendance in writing. In addition, individual defendants and designated executives under
paragraph 6 may be excluded from portions of depositions at which documents designated

RESTRICTED CONFIDENTIAL ATTORNEYS EYES ONLY are the subject of questioning.
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10.  Where a party obtains Confidential Information through the inspection of
documents, the producing parfy may produce either original documents or legible copies. The
producing party retains the right to have its representatives, including security personnel, present
in the inspection room at all times. The documents being produced shall remain in the custody
and control of the producing party at all times during the production process. The receiving
party shall pay for the cost of reproducing documents.

11.  Nothing contained in this Order shall in any way limit a producing party’s use of
its own Confidential Information.

12.  If counsel for a receiving party wishes to disclose Confidential Information to the
individuals who are indicated on the face of the document to have been either an author or
recipient of the document or a person named in the document containing the Confidential
Information (regardless of whether such individual is at the time of the supposed disclosure an
employee) the receiving party shall give notice to the producing party of the proposed disclosure,
such notice to contain the name of the individual to whom disclosure is to be made, the |
documents which are to be disclosed and an executed Declaration and Understanding in the form
annexed hereto as Exhibit D. The producing party within six (6) business days shall give written
notice by hand or overnight delivery of any objection to the disclosure, in which event the
receiving party may not make the objected to disclosure until the objection is overruled by the
Court. With respect to any person to whom no objection is made as provided above, disclosure
of the Confidential Information identified in the notice may be made seven (7) business days
after the notice was transmitted. In the event the producing party permits disclosure of
documents containing Confidential Information to such author and/or recipients, disclosure

and/or discussion of Confidential Information shgll be strictly limited to that Confidential
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Information contained in the documents identified in the notice of proposed disclosure and to
which the producing party has made no objection.

13.  Notwithstanding the provision of paragraph 1 of this Order, any party who
discloses information to any other party during the course of discovery in the above-styled
lawsuit without designating such disclosed information as “CONFIDENTIAL - SUBJECT TO
PROTECTIVE.ORDER,” “CONFIDENTIAL INFORMATION”, “CONFIDENTIAL” or
“RESTRICTED CONFIDENTIAL ATTORNEYS EYES ONLY”, may subsequently elect to
treat such disclosed information as Confidential Information upon a determination that such
information is, in fact, confidential or proprietary.» The disclosing party shall notify the receiving
party or parties in writing of the disclosing party’s election to so treat the disclosed information
and shall provide to the receiving party new copies of the newly designated Confidential
Information properly marked or stamped with the words “CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER” or “RESTRICTED CONFIDENTIAL ATTORNEYS EYES ONLY”
in exchange for the materials previously produced. Confidential Information newly designateci
pursuant to this paragraph shall be subject to the full force and effect of this order with respect to
future disclosure by the receiving party; provided, however, that the receiving party or parties
shall under no circumstances be liable or accountable for any disclosure of the newly designated
Confidential Information to any person during the interval between the time the newly
designated Confidential Information is provided to the receiving party or parties without the
designation “CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER,” “CONFIDENTIAL
INFORMATION” or “CONFIDENTIAL” and the time at which the disclosing party so
designates the Confidential Information pursuant to this paragraph, nor shall the receiving party

or parties be required to retrieve any information distributed prior to such designation.
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14. At the conclusion of this litigation, by judgment or otherwise, all Confidential
Information shall be returned to the producing party along with all copies thereof or shall be
certified as having been destroyed, except that trial counsel may retain one copy of such
information which shall remain subject to the provisions of this Order. All documents prepared
by counsel of record, in-house attorneys or outside experts and consultants or their staffs
designated as provided in paragraph 2, containing summaries, abstracts or quotations of or from
documents protected by this Order, shall after the conclusion of this litigation, be kept within the
internal files of counsel of record for the party creating such work product documents or be
destroyed. In the event that, after the conclusion of this litigation, counsel believes there is a
need to disclose Confidential Information to its client(s), counsel shall provide written notice of
such proposed disclosure 24 days in advance to counsel for all other parties and shall provide
Undertakings similar in form to those provided for puréuant to paragraph 5. Such disclosures
shall not be made if any producing party objects thereto. This Court shall retain continuing
jurisdiction to resolve any dispute concerning disclosure of Confidential Information followiﬁg
conclusion of this litigation.

15.  To the extent the documents produced by the parties hereto contain the names and
addresses of patients or health professionals such as physicians, nurses or hospitals in connection
with clinical reports of the properties and effects of any drug or medical device, counsel for the
parties hereto or anyone acting on their behalf will neither record in notes or elsewhere such
information nor contact the said patients or health professional with respect to such reports. Any
documents included in said categories containing said names and addresses as to which counsel
for any parties wish copies shall be copied with said names and address expunged. Said names

and addresses shall be maintained as strictly confidential by counsel and shall not be shown or

divulged to any person or in any way used unless application is made to this Court for an order
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permitting counsel to show or divulge the names and address and such order is granted by this
Court. This paragraph limits a party’s right to obtain discovery concerning the names and
addresses of those directly involved in the clinical trials, but does not limit the right of either
party to obtain data from clinical trials or to depose those having supervisory responsibility for
such trials.

16, -..Ifthe parties disagree as to whether a “Confidential” or “Restricted Conﬁderitial”
designation or a refusal to permit disclosure to any person is proper, the party seeking to make
disclosure may apply to the Court for an order permitting disclosure. On any such motion the
parties shall bear the burdens of proof which woula have applied had this protective order never
been entered. In addition, the Court, upon a showing of good cause, may at any time order the
removal of the “Confidential” designation from any document, summary or abstract thereof or
portions of testimony or otherwise amend this Order.

17.  Nothing in this order shall be deemed in any way to restrict the use of documents
or information which party lawfully obtains independently of formal discovery in this action,
whether or not the same material is also obtained through formal discovery in this action.

18.  In the event a party wishes to file any paper or thing containing information which
has been designated “Confidential” or “Restricted Confidential” with the Court for any purpose,
the party shall file it with the Court in a sealed envelope bearing the caption of the case and a
legend substantially in the following form:

“CONFIDENTIAL INFORMATION - SUBJECT TO PROTECTIVE ORDER”

“Not to be Displayed or Revealed Except to the Court
or Counsel for the Parties in this Action
Unless Otherwise Ordered by the Court”

19.  Neither the termination of this action nor the termination of employment of any

person who had access to any Confidential Inforr;ati-on shall relieve any person from the
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obligation of maintaining both the confidentiality and the restrictions on use of anything
disclosed pursuant to this Order.

20.  Nothing in this order shall bar or otherwise restrict any attorney from rendering
advice to a party-client in this action and in the course thereof] referring to or relying upon such
attorney’s examination of Confidential Information; provided, however, that in rendering such
advice and in otherwise communicating with such client, the attorney shall not disclose any
Confidential Information to unauthorized persons.

21.  Inthe event that any person or party subject to this Order having possession,
custody or control of any Confidential Informatioﬁ of any opposing party receives from a non-
party a subpoena or other process to produce such information, such person or party shall
promptly notify by express mail the attorneys of record of the party claiming such confidential
treatment of its Confidential Information sought by such subpoena or other process, and shall
furnish such attorneys of record with a copy of said subpoena, process or order. The party or
person receiving the subpoena or other process shall make a timely objection to production of .the
Confidential Information on the grounds that production is precluded by this Protective Order,
but shall have no other obligation to take any action to protect the Confidential Information and,
providing notice has been appropriately provided to counsel for the party whose Confidential
Information'is sought by the subpoena or other process, shall have no obligation to oppose any
motion to compel production. The party whose Confidential Information is sought by the
subpoena or other process shall have the responsibility, in its sole discretion and at its own cost,
to move against the subpoena or other process, or otherwise to oppose entry of an order by a
court of competent jurisdiction compelling production of the Confidential Information. In no

event shall the person or party receiving the subpgena or other process produce Confidential
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Information of any opposing party in response to the subpoena or other process unless and until
such person or party is ordered to do so by a court of competent jurisdiction.

22.  The identification by a party of an expert or consultant under paragraph 4 shall
not constitute a waiver of any claim of work product immunity for any work done for the
retaining party by such expert or consultant.

23, -..Inthe event that a party seeks discovery from a non-party to thxs suit, the non-
party may invoke the térn; of this Protective Order with respect to any Confidential Information
provided to the parties by the non-party by so advising all parties to this suit in writing.

24.  Entry of thié Protective Order shall.not constitute a waiver by the parties of any
objections to disclosure and/or production of any information during discovery.

25.  The production of a document or thing in whole or in part does not constitute an
admission that the produced document or thing, or portion thereof, is relevant or is properly
produced and does not constitute a waiver of the right to otherwise properly withhold from
production any other document or thing or to object to the admissibility of such document at
trial.

26.  Nothing herein shall prevent any party from applying to the Court for a
modification of this Protective Order to resolve issues that may arise; or from applying to the
Court for further or additional protective orders; or from agreeing with the other parties to any
modification of this Protective Order subject to the approval of the Court. In the event of any

motion to modify this Protective Order, the receiving party shall make no disclosure of any
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Confidential Information which is the subject of such motion until the Court enters an order

requiring such modification and all appeals from such order have been exhausted.

Dated: @(W /[ /Wf /é‘//bf J(/K//(
-/ 4 Lizd M. Walsh
CONNELL, FOLEY & GEISER
85 Livingston Avenue
Roseland, NJ 07086
(973) 535-0500

Dated: 4M/€, 29 Al e

James

SH Y ONLLP
801 Pennsylvania Avenue, N.W.
Washington, DC 20004

(202) 783-8400

Dated: A\le/f)}/( 8’,12?8/ Mﬁ

_ Stacy Ehrlj¢h ~
Peter O. Bafir
KLEINFELD, KAPLAN & BECKER

1140 Nineteenth Street, N.W.
Washington, DC 20036
(202) 223-5120

P

Dated: ‘5/ IAV7MM4" [99F

Thorhag’M. Licata

LLEY, DRYE & WARREN LLP
5 Sylvan Way
Parsippany, NJ 07054
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LHitted States Magistrate Judge

Date:491/2’ 7’/7}}-’
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BIOVAIL CORPORATION
INTERNATIONAL,
: Civil Action No. 98-1434
Plaintiff, : (MTB)
Vs. _ :
HOECHST AKTIENGESELLSCHAFT, : DECLARATION AND
HOECHST MARION ROUSSEL, INC., : UNDERTAKING OF

HOECHST MARION ROUSSEL NORTH
AMERICA, INC., CARDERM CAPITAL L.P,,
HORST WAESCHE, DANIEL CAMUS,
RICHARD J. MARKHAM, PETER W.
LADELL, GERALD P. BELLE and JURGEN
DORMANN

Defendants.

I , declare that I am outside counsel and/or outside

el

consultant or expert engaged by and hereby acknowledge that I may receive

Confidential Information supplied by , as defined in the Protective Order of

I certify my understanding that the Confidential Information is being provided to

me pursuant to terms and restrictions of the Protective Order of in the above-

captioned case, and that I have been given a copy of and have read and understood my obligation
under that order. I hereby agree to be bound by the terms of the order. I clearly understand that
the Confidential Information and my copies or notes relating thereto may only be disclosed to or
discussed with those persons permitted by the Protective Order to receive such information.

At the cénclusion of this litigation, I will destroy or return all materials containing
Confidential Informmation, copies thereof and notes that I have prepared relating thereto, to

counsel of record for my employer.
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I hereby submit to the jurisdiction of this Court for the purposes of enforcement of
the Protective Order and waive any and all objections to jurisdiction and venue.

I declare under penalty of perjury of the laws of the United States of America that
the foregoing is true and correct and that this Declaration and Undertaking is executed on the

day of , 1997 at [City or town] and

[state] = ..

. [signature]
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BIOVAIL CORPORATION
INTERNATIONAL,
: Civil Action No. 98-1434
Plaintiff, : (MTB)
vs. :
HOECHST AKTIENGESELLSCHAFT, : DECLARATION AND
HOECHST MARION ROUSSEL, INC., : UNDERTAKING OF

HOECHST MARION ROUSSEL NORTH :
AMERICA, INC., CARDERM CAPITALLP., :
HORST WAESCHE, DANIEL CAMUS,
RICHARD J. MARKHAM, PETER W.

LADELL, GERALD P. BELLE and JURGEN  :

e e

DORMANN :
Defendants.
I, , declare that I have been designated as a trial expert by
and possess Confidential Information supplied by in

connection with the above-captioned lawsuit and hereby acknowledge that I am about to receive

Confidential Information supplied by ‘ , as defined in the Protective Order of

I declare that I am not a present or former officer or director or present employee
of plaintiffs or defendants or their affiliated corporations.
I certify my understanding that the Confidential Information is being provided to

me pursuant to terms and restrictions of the Protective Order of in the

above-captioned cése, and that I have been given a copy of and have read and understood my
obligation under the order. I hereby agree to be bound by the terms of the order. I clearly

understand that the Confidential Information and my copies or notes relating thereto may only be
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disclosed to or discussed with those persons permitted by the Protective Order to receive such
information.

At the conclusion of my engagement in connection with this litigation, I will
destroy or return all materials containing Confidential Information, copies thereof and notes that
I have prepared relating thereto, to counsel of record for the party by whom I was retained.

. ~J hereby submit to the jurisdiction of this Court for the purposes of enforcement of
the Protective Order an‘d‘v;aiive any and all objections to jurisdiction and venue.

I declare under penalty of perjury of the laws of the United States of America that
the foregoing is true and correct and that this Declaration and Undertaking is executed on the

day of 1997 at [City or Town] and [State]

———

_ [signature]
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BIOVAIL CORPORATION
INTERNATIONAL,
: Civil Action No. 98-1434
Plaintiff, : (MTB)
VS.
HOECHST AKTIENGESELLSCHAFT, : DECLARATION AND
HOECHST MARION ROUSSEL, INC., : UNDERTAKING OF
HOECHST MARION ROUSSEL NORTH :

AMERICA, INC., CARDERM CAPITAL L P.
HORST WAESCHE, DANIEL CAMUS,
RICHARD J. MARKHAM, PETER W.
LADELL, GERALD P. BELLE and JURGEN

.
Py .

DORMANN
Defendants.

I , declare that I am in-house counsel, officer or employee
of and hereby acknowledge that I may receive Confidential Information
supplied by as defined in the Protective Order of

I certify my understanding that the Confidential Information is being provided to
me pursuant to terms and restrictions of the Protective Order of in the above-

captioned case, and that I have been given a copy of and have read and understood my obligation
under that order. I hereby agree to be bound by the terms of the order. I clearly understand that
the Confidential Information and my copies or notes relating thereto may only be disclosed to or
discussed with those persons permitted by the Protective Order to receive such information.

At the conclusion of this litigation, I will destroy or return all materials containing
Confidential Information, copies thereof and notes that I have prepared relating thereto, to

- - ——

counsel of record for my employer.
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I hereby submit to the jurisdiction of this Court for the purposes of enforcement of

the Protective Order and waive any and all objections to jurisdiction and venue for these

purposes alone.

I declare under penalty of perjury of the laws of the United States of America that
the foregoing is true and correct and that this Declaration and Undertaking is executed on the

day of._ . ~, 1997 at [City or town] and

[state]

[signature]
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BIOVAIL CORPORATION
INTERNATIONAL,
: Civil Action No. 98-1434
Plaintiff, : (MTB)
VS.
HOECHST AKTIENGESELLSCHAFT, : DECLARATION AND
HOECHST MARION ROUSSEL, INC., : UNDERTAKING OF
HOECHST MARION ROUSSEL NORTH :

AMERICA, INC., CARDERM CAPITAL LP.,
HORST WAESCHE, DANIEL CAMUS,
RICHARD J. MARKHAM, PETER W.
LADELL, GERALD P. BELLE and JURGEN
DORMANN

Defendants.

I , declare that I am potential witness contacted by

and hereby acknowledge that I may receive Confidential Information supplied

by , as defined in the Protective Order of

I certify my understanding that the Confidential Information is being provided to

me pursuant to terms and restrictions of the Protective Order of in the above-

captioned case, and that I have been given a copy of and have read and understood my obligation
under that order. I hereby agree to be bound by the terms of the order. 1 clearly understand that
the Confidential Information and my copies or notes relating thereto may only be disclosed to or
discussed with those persons permitted by the Protective Order to receive such information.

At the conclusion of this litigation, I will destroy or return all materials containing
Confidential Information, copies thereof and notes that I have prepared relating thereto, to

- ~——

counsel of record for my employer.

NYO01/WALSK/304044.2
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I hereby submit to the jurisdiction of this Court for the purposes of enforcement of
the Protective Order and waive any and all objections to jurisdiction and venue.

I declare under penalty of perjury of the laws of the United States of America that
the foregoing is true and correct and that this Declaration and Undertaking is executed on the

day of : , 1997 at [City or town] ~__and

[state]

. [signature]
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WILLIAPFE'C i E% ;
AL G458} STATES DISTRICT. COURT
FOR THE DISTRICT OF NEW RSEY
1998 NOY 20 A‘:D 5‘1‘ g
CONNELL, FOLEY & GEISER LLP : .
85 Livingston ?S;Eg STAEES F\LED
Roseland, Ne O FUsRT .
(973) 535-0500 - NV 9 1998
(LW 4095)

o e, :30 ".""...- H
Attomeys for Defendants AT SW‘U-‘ASA\:EL WAL.S
Hoechst Aktiengesellschaft, - \
Hoechst Marion Roussel, Inc., %‘,
Hoechst Marion Roussel North \
America, Inc., Horst Waesche, \‘;
Daniel Camus, Richard J. Markham,

Peter W. Ladell, Gerald P. Belle,

And Jurgen Dormann

BIOVAIL CORPORATION
INTERNATIONAL, |
CIVIL ACTION NO. 98-1434 (MTB)

Plaintiff,

V.

ORDER MODIFYING THE
HOECHST AKTIENGESELLSCHAFT, STIPULATED PROTECTIVE ORDER
HOECHST MARION ROUSSEL, INC., ENTERED AUGUST 25,1998
HOECHST MARION ROUSSEL NORTH ' n
AMERICA, INC., CARDERM CAPITAL E N' | ER =

L P., HORST WAESCHE, DANIEL on

CAMUS, RICHARD J. MARKHAM, . -mg)?gcrﬁ Z §
PETER W. LADELL, GERALD P. BELLE on//~ w A;; r} ng.E’RR

and Jurgen Dormann, \gy‘%é < ;
(Deputy Clerk)

Defendants.

THIS MATTER, having come before the Court on motion filed by counsel for defendants
Hoechst Aktiengespllschaﬁ, Hoechst Marion Roussel, Inc, Hoechst Marion Roussel North
America, Inc., Horst Waesche, Daniel Camus, Richard J. Markham, Peter W. Ladell, Gerald P.

Belle, and Jurgen Dormann (the "Hoechst defendants") seeking an order modifying the terms of



the Stipulated Protective Order entered in this action on August 25, 1998; and the Court having

considered the written submissions and oral argument of counsel for all parties; and good cause

having been shown,

ITIS onthisz idayof QZ;E E ,1998

ORDERED that Paragraph 6 of the Stipulated Protective Order shall be amended to
contain the following language at the end of such paragraph:

Notwithstanding any other provision of this Order, it is expressly understood and
acknowledged by the parties, that in no event shall access be permitted to any Biovail
employee, agent, expert, attormey of other representative who from October 26, 1998
forward engages in communications. ‘with Stephen Lowey, Esq. of the law firm of Lowey
Dannenberg, Bemporad Sellinger, P.C. or any other attorney, law firm, consultant or
other indmdual who may be engaged in the litigation of the matter of Betnor, Inc. et al.
V. Hoechst Aktiengesellschraft, Betnor, Inc. etal. V. Hoechst Aktiengesellschraf, Case
No. 997353, Superior Court of the State of California for the for the County of San
Francisco or in any other comparable case against any defendant in this matter regarding
the subject matter of this litigation or the class action suits.

AND IT IS FURTHER ORDERED that the form Declaration and Undertaking attached
as Exhibit C to the Stipulated Protective Order shall be amended to include the following
language:

I further certify that neither I nor anyone subject to my direction or control will
engage in any communications or consultations with Stephen Lowey, Esq., the law fimm
of Lowey Dannenberg Bemporad Sellinger, P.C. or any other attorney, law firm,

consultant or other individual who may be engaged in the litigation of the matter of



Betnor, Inc. et al. v. Hoechst Aktiengesellschraft, et al. Case NO. 997353, Superior Court
of the State of California for the County of San Francisco or in any other comparable case
against any defendant in this matter regarding the subject matter of this litigation or the

class action suits.

__ANDIT IS FURTHER ORDERED that Mr. Kenneth C. Cancellara, General
Counsel of Biovail Corporation International, shall continue to be entitled to access to
CONFIDENTIAL INFORMATION and information designated as RESTRICT ED
CONFIDENTIAL ATTORNEY EYES ONLY produced by defendants provided that he executes
the form Declaration and Undertaking, as amended, attached as Exhibit C to the Stipulated

Protective Order, and continues to abide by-‘all terms of the Stipulated Protective Order, as

amended.

Al N >
S/MNLEY R. CHESLER, U.S.M.J.
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HOECHST AK N LLSCHAFT, ! ORDER AME ING
HOECHS N ROUSSEL, INC-» | THE PRO CTIVE ORDER
HOEC MARION ROUSSEL RTH |
AMERIC INC., CARDE ITAL | o
Lp., HORSTW CHE, DANIEL \ TERYD
C _RICHARD I MARKHAM, \ T
PETER W. LADELL, GERALD P. BELLE “« %‘ T
and JURGEN DORMANN \ ¢ e 05
i
Defendants ‘3 Ty ok
THIS MATTER, having come pefore the Courton 2 motion filed bY counsel for plaintiff,

Biovail Corporation Inteman'onal, secking an Order modifying the terms of paragraphs 2,3, 4
and 5 of the Stipulatod Protective Order entered in {his action oR August 23,1998 and modified
py order entered OB November 23, 1998 (the «Pprotective Order™)s and the Court having

considered the wrtten submissions and oral argument of counsel for all parties, and for the
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ORDERED that the proposed modification to paragraph 2 of the Protective Order be and
is hereby denied; and it is further

ORDERED that the proposcd modification t0 paragraph 3 of the Protective Order be and
s hereby denied; and it is further

ORDERED that paragraphs 4 and S of the Protective Order shall be amended to apply 0

non-testifying experts and provide as follows:

~ 4~ Tonfidential Information shall be used by any person receiving it for no purpose
other than prosccution or defense of this action and shall be disclosed by the party
receiving it to no one except (1) t0 the Court presiding over this action and its pcrsonncl',
(ii) to any court to which an appeal in this action might lie and its pcrsonncl', (iif) court
and deposition stenographers and videographers; @iv) to outside counsel engaged by 2
party, including paralegal secretarial and clerical pcrsonncl providcd that such outside
counsel signs an undertaking in the form annexed hereto as Exhibit A; (V) to independent
outside consultants and/or experts provided that such independent outside consultant
and/or expert signs a0 Undertaking in the form annexed hereto as Exhibit B before such
disclosure. Such outside experts and consultants and their respective staffs shall not
include any present officer, director Of employee of the receiving party or any of its

affiliated companies.

5. Once the receiving party determines that 2 outside expert ot consultant will be
retained as 3 consultant or expert witness for the trial of this casc such outside expert or
consultant shall execute an Undertaking in the form annexed hereto s Exhibit B of this
document. The Undertakings of these experts of consultants, along with 2 list of the
expert of consultant's staff, shall be transmitted t0 counsel for the other party by hand or
express mail as follgws: i) with respect t0 experts designated to testify at trial, within
three (3) business days of such designations; and (ii) with respect 10 all other experts and
consultants before any Confidential Information which has been designated
~RESTRICTED CONFIDENTIAL ATTORNEYS EYES ONLY" is disclosed to such
expert of consultant.  The identity of the consultant, the consultants’ staff and the
Declarations and Undertaking thereof shall be disclosed only to the individuals identified
in paragraphs 4 and 6 of the Protective Order. Nothing in the preceding sentence shall,
once a consultant ot non-testifying cxpert has been designated as an expert witness for
the trial of this cast, prevent the disclosure of the identity of the testifying expett, its
expert’s staff and the Declaration and Undertakings thereof from being disclosed as
‘otherwise permitted under the Order. If a party believes that disclosure of Confidential
Information to such expert of consultant or any member of their staff is injurious Of
prcjudicial, it may object to disclosure to such person orf designation of such person by
Jelivering to the party proposing 0 make such disclosure 2 written objection by hand of

express mail within seven (7) days of receipt of the Undertaking.
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resolve their dispute, the party who selected the expert or consultant may apply to the
on to the person

Court for an order permitting disclosure of Confidential Informati

regarding whom objection was made;

and it is further

d Undertaking B shall be amended to apply to non-

ORDERED that the Declaration an

¢ first paragraph of the Declaration and Undertaking shall provide as

testifying experts and th

follows:
I, , declare that I have been retained

as a consultant and/or expert by and possess

Confidential Information supplied by in connection

with the above-captioned lawsuit and hereby acknowledge that I

ential Information supplied by

am about to receive Confid

,as defined in the Protective Order

of

and it is further

ORDERED that all other proposed modifications to paragraphs 4 and § of the Protective

Order shall be denied.
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