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JOINT MOTION TO AMEND, MODIFY AND REISSUE
THE PROTECTIVE ORDER GOVERNING DISCOVERY MATERIALS
TO BE PRODUCED BY NON-PARTIES KAISER FOUNDATION
HEALTH PLAN, INC., BLUECROSS BLUESHIELD OF MICHIGAN, AND
UNITED HEALTHCARE AND MEMORANDUM IN SUPPORT THEREOF

Nonparties Kaiser Foundation Health Plan, Inc., BlueCross BlueShield Of Michigan, and
United HealthCare (collectively referred to herein as “Third-Party Payers”) have each been
served with subpoenas duces tecum from one or more of the Respondents in the above-captioned
matter. The materials sought by the subpoenas include highly sensitive commercial and
proprietary information. This information is not adequately protected by the Protective Order
Governing Discovery Material (“Protective Order”) entered in the above-captioned matter.

The Third-Party Payers therefore respectfully move for the amendment and modification
of the Protective Order consistent with that proposed by the Third-Party Payers which is attached
as Exhibit A to the Third-Party Payers’ Memorandum of Points and Authorities in support of this
Motion (hereinafter referred to as the “Third-Party Payers’ Proposed Order”). In particular, the
Third-Party Payers request the amendment and/or modification of paragraphs 2(b), 2(c), 4, 4(c),
5, 6(b), 6(c), 6(e), 7(a), 8, 11 and 13(c) of the Terms and Conditions of the Protective Order most

recently amended and reissued on August 7, 2000. The Third-Party Payers also request that their



proposed paragraph 20 be included in the Terms and Conditions of the Protective Order.
Although this is a fairly narrow issue, it is of extreme importance to the Third-Party Payers since
disclosure of their highly-sensitive, commercially valuable and proprietary information is at
stake. The present Protective Order does not adequately address the Third-Party Payers’ real and
legitimate concerns. The modified and amended Terms and Conditions set forth in the Third-
Party Payers’ Proposed Order will ensure that information provided in the course of this
litigation will be adequately protected from misuse or improper use outside of this litigation.

This Motion is based on the accompanying Memorandum of Points and Authorities, the
Declarations of Dale Kramer and Shawn Lisle attached thereto, all papers and documents on file
with the Commission, and upon such other evidence and further arguments that may be presented
at the hearing on this matter.

WHEREFORE, the Third-Party Payers respectfully request that the Protective Order be
amended and modified consistent with the Third-Party Payers’ Proposed Order, or in a form
substantially similar thereto.

Respectfully submitted,
Porter, Wright, Morris & Arthur LLP

. L Ao

W. Scott Simmer, DC Bar #460726
Shawn G. Lisle, PA Bar #71500
Timothy Curley, NY Bar #2726347
1919 Pennsylvania Ave., NW, Suite 500
Washington, DC 20006

Telephone: (202) 778-3000

Facsimile: (202) 778-3063

Attorneys for Third-Party Payers
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THIRD-PARTY PAYERS’ MEMORANDUM OF POINTS AND AUTHORITIES

I. Introduction

Nonparties Kaiser Foundation Health Plan, Inc. (hereinafter “Kaiser”), BlueCross
BlueShield of Michigan, and United HealthCare (collectively referred to herein as “Third-Party
Payers,” unless otherwise indicated) have each been served with subpoenas duces tecum from
one or more of the Respondents in the above-captioned matter. The materials sought by the
subpoenas include highly sensitive commercial and proprietary information. As explained
herein, this information is not adequately protected from compromise by the Protective Order
Governing Discovery Material (“Protective Order”) entered in the above-captioned matter.

As a result, the Third-Party Payers respectfully request that the amendment and
modification of the Protective Order consistent with the Third-Party Payers’ proposed protective
order attached hereto as Exhibit A (hereinafter “Proposed Order”). In particular, the Third-Party
Payers request that the amend and/or modification of paragraphs 2(b), 2(c), 4, 4(c), 5, 6(b), 6(c),

6(e), 7(a), 8, 11, and 13(c) of the Protective Order most recently amended and reissued on



August 7, 2000 by the Order of The Honorable D. Michael Chappell. Additionally, the Third-
Party Payers request that their proposed paragraph 20 be included in the Protective Order. The
terms and conditions contained in the Third-Party Payers’ Proposed Order will ensure that any
highly sensitive commercial and proprietary information that is provided by the Third-Party
Payers will be adequately protected from misuse by and disclosure to persons and entities that
could use such information in ways detrimental to the Third-Party Payers’ business interests.

II. Factual Background

1. On or about June 12, 2000, Respondent Hoechst Marion Roussel, Inc. (“HMRI™)
served or caused to be served on nonparty Kaiser, a subpoena duces tecum containing separate
requests for the production of documents. (See Declaration of Dale Kramer, §3, attached hereto
as Exhibit B).

2. On or about June 8, 2000, Respondent HMRI served or caused to be served on
nonparty BlueCross BlueShield of Michigan, a subpoena duces tecum containing requests for the
production of documents. (See Declaration of Shawn Lisle, 93, attached hereto as Exhibit C).

3. On or about June 7, 2000, Respondent HMRI served or caused to be served on
nonparty United HealthCare, a subpoena duces fecum containing separate requests for the
production of documents. (See Lisle Declaration, 94).

4. The return date of each of the above subpoenas was originally extended until June
29, 2000, by HMRI’s outside counsel in this litigation, D. Edward Wilson, Esq. of the law firm
Shook, Hardy & Bacon. Pursuant to further discussions between Mr. Wilson and counsel for
Third Party Payers, the return date was extended until July 13, 2000. If an agreement was not
reached by that date, then the Third-Party Payers had an additional five business days to seek

relief from the Administrative Law Judge. (See Lisle Declaration, 5).



5. Several telephonic conferences ensued between counsel for Third-Party Payers
and HMRI’s outside counsel. On July 18, 2000, an agreement was reached whereby the Third-
Party Payers agreed to produce, on a rolling basis, high-level core documents relating to the
following: (1) the Third-Party Payers’ drug formularies and formulary manuals (if any) for
“cardiovascular pharmaceutical products”; (2) the Third-Party Payers’ studies relating to
“substitutability therapeutics” for Cardizem CD; (3) the names of the pharmacy benefits
managers (“PBM’s”) utilized by United HealthCare and BlueCross BlueShield of Michigan; (4)
the contracts held by Kaiser for Diltiazem; (5) the names of the persons at United HealthCare and
BlueCross BlueShield of Michigan who are chiefly responsible for the PBM contracts; and (6)
the names of the persons at Kaiser chiefly responsible for pharmaceutical manufacturer contracts.
If after reviewing these core documents, HMRI’s outside counsel requires additional documents,
then it was agreed that counsel would so inform the Third Party Payers’ counsel. (See Lisle
Declaration, 6).

6. The Protective Order in this matter was first entered on April 28, 2000. It was
subsequently amended by The Honorable D. Michael Chappell, first on May 8, 2000 and then
again on August 7, 2000, to include additional Terms and Conditions. When the initial
Protective Order and the first amendment thereto was entered, the Third Party Payers had not
been subpoenaed. As a result, the Third-Party Payers had no input in drafting the Protective
Order and did not have the opportunity to negotiate its terms with the parties to the underlying
action. (See Lisle Declaration, 7).

7. On or about June 22, 2000, HMRI’s outside counsel faxed to counsel for the
Third Party Payers, a copy of the Protective Order dated April 28, 2000, the May 8, 2000

amendment thereto, and proposed additional language to be added to paragraph 2 of the Terms



and Conditions section of the April 28, 2000 Protective Order as amended. (See Lisle
Declaration, 8).

8. During a July 11, 2000 telephonic conversation, HMRI’s outside counsel, Mr.
Wilson, informed counsel for the Third Party Payers that HMRI and the other litigants were
negotiating yet additional modifications to paragraph 2 of Protective Order. Mr. Wilson faxed a
copy of the newly proposed modifications to the Third-Party Payers’ counsel. These proposed
modifications purported to place limitations on the disclosure of certain documents designated
“Restricted Confidential, Attorneys Eyes Only.” Mr. Wilson indicated that if the Third Party
Payers had any comments on the newly proposed modifications to paragraph 2 of the Protective
Order, that they would have to be provided to him no later than noon the following day. Counsel
for the Third-Party Payers advised Mr. Wilson that this would be extremely difficult to
accomplish given such short notice and because of the inability to reach each respective client to
discuss the matter due to the clients’ unavailability that day. (See Lisle Declaration, 99).

9. On July 18, 2000, after conferring with each respective client, counsel for the
Third Party Payers faxed Mr. Wilson their proposed modifications to the Protective Order. To
date, no response thereto has been received, except for a faxed copy of the Order dated August 7,
2000 Granting Consent Motion to Amend and Reissue Protective Order with the attached Second
Amended Protective Order Governing Discovery Material from HMRI’s counsel. (See Lisle
Declaration, §10).

10.  Sometime in July, 2000, Respondent Andrx Corporation (“Andrx”) served or
caused to be served on nonparty United HealthCare, subpoenas duces tecum and subpoenas ad
testificandum, directed to Dean Goldberg and Eric Bergen, employees of United HealthCare.

The subpoenas duces tecum are identical except for the name of the person to whom directed.



Both subpoenas duces tecum contain twenty-five separate requests for production of documents.
(See Lisle Declaration, J11).

11. On August 8, 2000, counsel for United HealthCare conferred with Andrx’s
outside counsel, Sharon Sash, Esq., of the law firm Solomon, Zauderer, Ellenhorn, Frischer &
Sharp, about the subpoena served on United HealthCare. During that conference, Ms. Sash and
counsel for United HealthCare agreed to substantially the same document production terms and
conditions which the Third-Party Payers and HMRI previously agreed. (See paragraph 5, supra.)
(See Lisle Declaration, §12).

12. During August, 2000, Andrx also served or caused to be served on Tony Baruetta
and Dale Kramer, both employees of nonparty Kaiser, identical subpoenas duces tecum each
containing twenty-five separate requests for the production of documents. Messrs. Baruetta and
Kramer were also each served by Andrx with a subpoena ad testificandum. (See Kramer
Declaration, 74.)

III. Argument

In a proceeding such as this, the Administrative Law Judge (“ALJ”) may enter an order to
protect a party or other person from annoyance, oppression, or undue burden or expense.

16 C.F.R. §3.31(d). Similarly, Federal Rule of Civil Procedure 26(c)(7) explicitly provides for
issuance of a protective order “that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a designated way[.]” This criteria
applies equally to administrative proceedings, such as this, where the statute governing such
proceedings does not contain its own provisions governing enforcement of subpoenas. See

United States v. Allen, F. Supp 468, 475 (W.D. Wisc. 1983) (holding that the federal rules of

procedure “apply to subpoena enforcement proceedings, except to the extent that the rule would



conflict with a statute”); New Orleans Public Service, Inc. v. Brown, 507 F.2d 160, 165 (5* Cir.

1975) (“No different standard should be applied to the handling of this [administrative] subpoena
than is ordinarily the rule under [Rule 45].”); see also Federal Trade Commission v. Dresser

Industries, No. 77-44, 1977 WL 1394 (D.D.C) (April 26, 1977) (applying an undue burden

standard in enforcing an FTC subpoena).

In this case, HMRI and Andrx seek from the Third-Party Payers confidential commercial
information. This information includes that which the Third-Party Payers have specifically
agreed to produce to HMRI and Andrx, which includes drug formularies and formulary manuals,
studies relating to “substitutability therapeutics” for Cardizem CD, and contracts and related
information that the Third-Party Payers have with PBM’s and pharmaceutical manufacturers or
suppliers. Additionally, the subpoenas duces tecum served by HMRI ask the Third-Party Payers
to produce training manuals, pharmacy benefit plans, contract negotiations and contracts for
drugs other than Cardizem CD, confidential drug pricing information, confidential sales
information and analysis, formularies, and substitutability studies on all cardiovascular
pharmaceutical products.! Similarly, the subpoenas duces tecum served by Andrx on Kaiser and
United HealthCare ask for information relating to sales volume, confidential drug pricing
information, market share and other financial data for the bioequivalent or generic versions of
certain pharmaceutical products, documents relating to the standards of care for the treatment of
hypertension and/or angina with certain pharmaceutical products, substitutability studies for

certain cardiovascular pharmaceuticals, and contracts and contract negotiations with Respondents

1

See Kramer Declaration at §3 and exhibits referenced therein (HMRI Doc. Request Nos. 1-6, 8-9,
11-12); Lisle Declaration at 92-3 and exhibits referenced therein (HMRI Doc. Request Nos. 1-6, 8-9, 11-12).



HMRI and Andrx as well as other pharmaceutical manufacturers and suppliers.’

The foregoing information is highly sensitive commercial information, not currently
available to the public, the competitors of Third-Party Payers, or pharmaceutical manufacturers
and suppliers who are the subject of the pricing and contractual information sought. (See e.g.,
Kramer Decl., §7). If disclosed without adequate protection, such information would enable the
competitors, pharmaceutical manufacturers and suppliers, and others to capitalize on and unfairly
exploit Third-Party Payers’ research, development, and other trade secrets, thereby placing
Third-Party Payers at a severe competitive disadvantage and causing them irreparable harm.

(See e.g., id.) Moreover, disclosure of drug pricing and related information could have severe

deleterious effects on market competition generally for the relevant drug vroducts and classes.

For example, as explained in the declaration submitted by Mr. Kramer, Kaiser enjoys a
significant advantage over its competitors based upon its ability to control its pharmaceutical
costs by employing specific strategies in negotiating unique contract structures with
pharmaceutical manufacturers and direct suppliers. (See Kramer Decl., 118-9.) Accordingly,
Kaiser closely guards its pricing and negotiating strategies to preserve the competitive advantage.
(See id. at 98.) Dissemination of this confidential information and these strategies would be
detrimental because it would seriously impair Kaiser’s ability to negotiate successful future
pharmaceutical pricing with manufacturers and suppliers, including HMRI and Andrx who are
significant suppliers to Kaiser. (See id. at 49.)

Indeed, the dissemination of confidential pricing information would reduce competition

among drug manufacturers and suppliers that compete for Kaiser’s business because price levels,

2 See Kramer Declaration at 94 and exhibits referenced therein (Andrx Doc. Request Nos. 1-16);

Lisle Declaration at 911 & 13 and exhibits referenced therein (Andrx Doc. Request No. 1-16).



structures and strategies would quickly become known in the manufacturing and supply industry.
(See id. at §10). Additionally, Kaiser has expended significant resources and many millions of
dollars developing its clinical protocols, including proprietary models used to select, classify and
price pharmaceuticals. (See id. at §11.) If Kaiser’s competitors or outside consultants were to
obtain this information, then the competitive advantage would erode very quickly. Competitors
could utilize this proprietary information to their advantage in their own contract negotiations
with drug manufacturers and suppliers, and could also use this information in constructing their
own cost control models. (See id.) Additionally, consultants armed with this highly valuable
information would be in a position to impart this “new-found expertise” to Kaiser’s competitors.
(See id.) United HealthCare, BlueCross Blue Shield of Michigan, and other similarly situated
third-party payers share similar concerns about their proprietary information.

Courts have addressed similar predicaments of subpoenaed businesses by crafting
appropriate protective orders aimed at protecting sensitive information such as contracts,
research and development, and pricing information that if revealed, would put a party at a

competitive disadvantage. See Davis v. AT&T Corp., Civ. No. 98-0189S, 98 U.S. Dist Lexis

20417 (December 23, 1998) (protective order issued for research and development information

on speech recognition technology); Chesa Int’l, Ltd. V. Fashion Assocs., Inc., 425 F.Supp 234

(S.D.N.Y.), aff’'d mem., 573 F.2d 1288 (2d Cir. 1977) (protective order issued for customer

lists); Maritime Cinema Serv. Corp v. Movies En Route, Inc., 60 F.R.D. 587 (S.D.N.Y. 1973)

(protective order for license fees and oral contracts with customers). Protection of such
information is warranted where disclosure of the information would cause a cognizable harm.

Zenith Radio Corp. v. Matsushita Electric Industrial Co., 529 F.Supp. 866, 889-90 (E.D.P.A.

1981). Whether commercial information warrants protection in a particular case depends on “1)



the extent to which the information is known outside the business; 2) the extent to which the
information is known to those inside the business; 3) the measures taken to guard the secrecy of
the information; and 4) the value of the information to the business and its competitors.”
Sullivan Marketing, Inc., v. Valassis Communications, Inc., 1994 U.S. Dist. LEXIS 5824, *4
(S.D.N.Y. 1994).

As previously explained, release of the information sought by the subpoenas would result
in irreparable harm on Third Party Payers because such information could be unfairly used by the
Respondents, their experts and consultants. As it currently stands, the Protective Order does not
adequately prevent the use of Third-Party Payers’ information by (1) competitors, (2)
pharmaceutical manufacturers and suppliers with whom the Third-Party Payers’ contract, and (3)
experts, consultants, and others who may later use, share, or sell this sensitive commercial
information in a manner detrimental to the Third-Party Payers.

The Third-Party Payers’ Proposed Order (see Exhibit A hereto) enhances the protection
of this sensitive commercial information. First, the Proposed Order will modify the provision
relating to highly sensitive documents designated “RESTRICTED CONFIDENTIAL,
ATTORNEYS EYES ONLY, FTC Docket No. 9293.” In this regard, the Third-Party Payers
seek to limit disclosures of this type of material to:

* * * (a) Commission counsel, their associated attorneys,
FTC Commissioners, and other employees of the FTC,;

(b) outside counsel of record for the Respondents (“outside
counsel”), their associated attorneys and other employees of
their law firm(s), provided they are not employees of a
Respondent; and (c) independent consultants or experts
retained by the Commission or outside counsel for
Respondents for purposes of assisting them in these

actions, provided, however, that such person(s) are not

presently employed by, nor have any present intention to be
employed by any Respondent, competitor of any



Respondent, any pharmaceutical company, any pharmacy

benefits management company, or any competitor of the

Third Party which provided the documents. * * *
(See Exhibit A (Terms and Conditions, §2(b); see also (Terms and Conditions 74, 4(c), 7(a),
6(b), 6(c), 6(e), 7(a) and paragraph 4(b) of the “Declaration Concerning Protective Order
Governing Discovery Material”)). Under the Proposed Order, documents so designated may not
be disclosed to any other person, including persons employed by any entity that sells services or
information to third party payers/insurers. (See Exhibit A (Terms and Conditions, §2(b).)
Similarly, documents designated as “Confidential Discovery Material” also deserve similar
profections for the reasons already set forth above. (See Exhibit A (Terms and Conditions, {5, 8,
11, and 13(c).) The foregoing proposed restrictions will safeguard the information which these
nonparty Third-Party Payers have been asked to produce. These proposals are more than
reasonable given the nature and inherent sensitivity of the documents requested. Moreover,
parties unduly burdened by these restrictions may seek appropriate relief from the Administrative
Law Judge if necessary. (See Exhibit A (Terms and Conditions, §2(c)).

These modifications will ensure that use of commercially sensitive documents is confined
to this litigation and is not misused by the Respondents, their experts or consultants in a manner
that would be detrimental to Third-Party Payers. At the same time, the changes accommodate
HMRTI’s and Andrx’s right to discovery in this litigation. See Chesa, 425 F.Supp. at 237
(upholding a protective order provision that data produced would be used by plaintiff’s attorneys
only and could not be divulged to their client or anyone not in the employ of the law firm);
Maritime Cinema, 60 F.R.D. at 590 (providing for limited disclosure of sensitive contract
information to plaintiff’s counsel only, for use in litigation after which the information would be

deposited to the court under seal).
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Finally, the Proposed Order also includes a new provision that excepts from the
production of documents all information and references that could reveal personal information
about patients and insureds, which may be in violation of applicable federal and state statutes and
regulations. (See Exhibit A, (Terms and Conditions, §20.)) This ensures that conflicts will not
arise between Third Party Payers’ obligation to produce documents pursuant to subpoenas and
the legal restrictions placed on the disclosure of patients’ and insureds’ information.

IV.  Conclusion

Based on the foregoing, the Third Party Payers respectfully request that the amendments
and/or modifications to the Protective Order sought by the Third-Party Payers be granted, and
that a new protective order be issued consistent with the Proposed Order attached hereto as

Exhibit A, or in a form substantially similar thereto.

Respectfully submitted,
Porter, Wright, Morris & Arthur LLP

Ny,

W. Scott Simmer, DC Bar #460726
Shawn G. Lisle, PA Bar #71500
Timothy E. Curley, NY Bar # 2726347
1919 Pennsylvania Ave., NW, Suite 500
Washington, DC 20006

Telephone: (202) 778-3000

Facsimile: (202) 778-3063

Attorneys for Third-Party Payers

WASHINGTON/114476 v.08
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CERTIFICATE OF SERVICE

I, Shawn Lisle, hereby certify that on September 12, 2000, I caused a copy of the Joint
Motion to Amend, Modify and Reissue the Protective Order Governing Discovery Materials to
be Produced by Non-Parties Kaiser Foundation Health Plan, Inc., BlueCross BlueShield of
Michigan, and United HealthCare and Memorandum of Points and Authorities Thereof , to be
served upon the following persons by First-Class U.S. Mail:

Hon. D. Michael Chappell
Administrative Law Judge
Federal Trade Commission

6" & Pennsylvania Avenue, N.W.

Washington, D.C. 20580

Donald S. Clark, Secretary
Federal Trade Commission

6™ & Pennsylvania Avenue, N.W.

Washington, D.C. 20580

Richard Feinstein, Esq.
Federal Trade Commission

6™ & Pennsylvania Avenue, N.W.

Washington, D.C. 20580

James M. Spears, Esq.

Shook, Hardy & Bacon, L.L.P.

Hamilton Square

600 14™ Street, N.W., Suite 800
Washington, D.C. 20005-2004

Louis M. Solomon, Esq.

Solomon, Zauderer, Ellenhorn,
Frischer & Sharp

45 Rockefeller Plaza

New York, NY 10111

Peter O. Safir, Esq.

Kleinfeld, Kaplan, and Becker
1140 19" Street, N.W.
Washington, D.C. 20036

i 0%

Shawn Lisle
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FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSSEL, INC.,
a corporation,

Docket No. 9293
CARDERM CAPITAL L.P.,
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

N N N N N N N N e N e N e

PROTECTIVE ORDER GOVERNING DISCOVERY MATERJAL
For the purpose of protecting the interest of the parties and third parties in the above-
captioned matter (the "Matter") against improper use and disclosure of confidential information
submitted or produced in connection with this Matter:
IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material ("Protective Order") shall govern the handling of all Discovery Material, as hereafter
defined.

DEFINITIONS

1. "Matter" means the matter captioned In the Matter of Hoechst Marion Roussel,
Inc., Carderm Capital L.P., and Andrx Corporation, Docket Number 9293, pending before the

Federal Trade Commission, and all subsequent appellate or other review proceedings related

Proposed Order



thereto.

2. "Commission" or "FTC" means the Federal Trade Commission, or any of its
employees, agents, attorneys, and all other persons acting or purporting to act on its behalf,
excluding persons retained as consultants or experts for purposes of this Matter.

3. "HMR" means Aventis Pharmaceuticals Inc., formerly known as Hoechst
Marion Roussel, Inc., a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Delaware, with its office and principal place of business located at
Parsippany, New Jersey.

4. "Carderm" means Carderm Capital L.P., a limited partnership organized,
existing, and doing business under and by virtue of the laws of the Delaware, with its office and
principal place of business located at Hamilton, Bermuda.

5. "Andrx" means Andrx Corporation, a corporation organized, existing, and doing
business under and by virtue of the laws of the State of Florida, with its office and principal place

of business located at Fort Lauderdale, Florida.

6. "Party" means either the FTC, HMR., Carderm or Andrx.
7. "Respondents" means HMR, Carderm and Andrx.
8. Outside Counsel" means the law firm(s) that is/are counsel of record for

Respondents in this Matter and its/their associated attorneys, persons regularly employed by such
law firm(s) (including legal assistants, clerical staff and information management personnel) and
temporary personnel retained by such law firm(s) to perform legal or clerical duties, or to provide
logistical litigation support with regard to this Matter, provided that any attorney associated with

Outside Counsel shall not be a director, officer or employee of Respondents. The term Outside
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Counsel does not include persons retained as consultants or experts for the purposes of this
Matter.

0. “Producing Party" means a Party or Third Party that produced or intends to
produce Confidential Discovery Material to any of the Parties. For purposes of Confidential
Discovery Material of a Third Party that either is in the possession, custody or control of the FTC
or has been produced by the FTC in this Matter, the Producing Party shall mean the Third Party
that originally provided the Confidential Discovery Material to the FTC. The Producing Party
shall also mean the FTC for purposes of any document or material prepared by, or on behalf of
the FTC.

10. "Third Party" means any natural person, partnership, corporation, association, or
other legal entity not named as a party to this Matter -- including without limitation Biovail
Corporation ("Biovail") and Faulding Inc. ("Faulding") -- and their employees, directors,
officers, attorneys and agents.

11. "Expert/Consultant" means experts or other persons who are retained to assist
complaint counsel or Respondents' counsel in preparation for trial or to give testimony at trial.

12. "Document" means the complete original or a true, correct and complete copy
and any non-identical copies of any written or graphic matter, no matter how produced, recorded,
stored or reproduced, including, but not limited to, any writing, letter, envelope, telegraph
meeting minute, memorandum statement, affidavit, declaration, book, record, survey, map,
study, handwritten note, working paper, chart, index, tabulation, graph, tape, data sheet, data
processing card, printout, microfilm, index, computer readable media or other electronically

stored data, appointment book, diary, diary entry, calendar, desk pad, telephone message slip,

Proposed Order



note of interview or communication or any other data compilation, including all drafts of all such
documents. "Document" also includes every writing, drawing, graph, chart, photograph, phono
record, tape and other data compilations from which information can be obtained, and includes
all drafts and all copies of every such writing or record that contain any commentary, notes, or
marking whatsoever not appearing on the original.

13. "Discovery Material" includes without limitation deposition testimony,
deposition exhibits, interrogatory responses, admissions, affidavits, declarations, documents
produced pursuant to compulsory process or voluntarily in lieu thereof, and any other documents
or information produced or given to one Party by another Party or by a Third Party in connection
with discovery in this Matter.

14. "Confidential Discovery Material" means all Discovery Material that is
designated by a Producing Party as confidential and that is covered by Section 6(f) of the Federal
Trade Commission Act, 15 U.S.C. § 46(f), and Commission Rule of Practice § 4. 10(a)(2), 16
C.F.R. § 4.10(a)(2); submitted to the FTC pursuant to the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, 15 U.S.C. § 18a, or formal interpretations or rules promulgated
thereunder, 16 C.F.R. Part 800; or Section 26(c)(7) of the Federal Rules of Civil Procedure and
precedents thereunder. Confidential Discovery Material shall include non-public commercial
information, the disclosure of which to Respondents or Third Parties would cause substantial
commercial harm or personal embarrassment to the disclosing party. The following is a non-
exhaustive list of examples of information that likely will qualify for treatment as Confidential
Discovery Material: strategic plans (involving pricing, marketing, research and development,

product roadmaps, corporate alliances, or mergers and acquisitions) that have not been fully
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implemented or revealed to the public; trade secrets; customer-specific evaluations or data (e.g.,
prices. volumes, or revenues); personnel files and evaluations, information subject to
confidentiality or non-disclosure agreements; proprietary technical or engineering information;
proprietary financial data or projections; and proprietary consumer, customer or market research
or analyses applicable to current or future market conditions, the disclosure of which could reveal
Confidential Discovery Material.

TERMS AND CONDITIONS OF PROTECTIVE ORDER

1. Discovery Material, or information derived therefrom, shall be used solely by the
Parties for purposes of this Matter, and shall not be used for any other purpose, including without
limitation any business or commercial purpose. The Parties, in conducting discovery from Third
Parties, shall attach to such discovery requests a copy of this Protective Order and a cover letter
that will apprise such Third Parties of their rights hereunder.

2. This paragraph concerns the designation of material as “Confidential” and
“Restricted Confidential, Attorney Eyes Only.”

(a). Designation of Documents as “CONFIDENTIAL — FTC Docket No. 9293.”

Discovery Material may be designated as Confidential Discovery Material by

Producing Parties by placing on or affixing, in such manner as will not interfere with the
legibility thereof, the notation "CONFIDENTIAL - FTC Docket No. 9293" (or other similar
notation containing a reference to this Matter) to the first page of a document containing such
Confidential Discovery Material, or, by Parties by instructing the court reporter to denote each
page of a transcript containing such Confidential Discovery Material as "Confidential." Such

designations shall be made within fourteen (14) days from the initial production or deposition

Proposed Order



and constitute a good-faith representation by counsel for the Party or Third Party making the
designations that the document constitutes or contains "Confidential Discovery Material."

(b) Designation of Documents as “RESTRICTED CONFIDENTIAL, ATTORNEY
EYES ONLY, FTC Docket No. 9293.”

In order to permit Third Parties to provide additional protection to documents that
contain commercially sensitive information, Third Parties may designate documents as
“RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293” by
placing on or affixing such legend on each page of the document. Documents designated
“RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY FTC Docket No. 9293 shall be
disclosed only to: (a) Commission counsel, their associated attorneys, FTC Commissioners, and
other employees of the FTC; (b) outside counsel of record for the Respondents (“outside
counsel”), their associated attorneys and other employees of their law firm(s), provided they are
not employees of a Respondent; and (c) independent consultants or experts retained by the
Commission or outside counsel for Respondents for purposes of assisting them in these actions,
provided, however, that such person(s) are not presently employed by, nor have any present
intention to be employed by any Respondent, competitor of any Respondent, any pharmaceutical
company, any pharmacy benefits management company, or any competitor of the Third Party
which provided the documents. Documents designated “RESTRICTED CONFIDENTIAL,

ATTORNEY EYES ONLY FTC Docket No. 9293 shall not be disclosed to any other person,

including but not limited to persons employed by any entity that sells services or information to

third party payers/insurers.

(©) Parties that are unduly burdened by the restrictions contained in Subparagraph (b)
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above, may seek appropriate relief from the Court as it is deemed necessary.

3. To the extent any such material is made part of this proceeding, all documents
heretofore obtained by compulsory process or voluntarily from any Party or Third Party,
regardless of whether designated confidential by the Party or Third Party, and transcripts of any
investigational hearings, interviews and depositions, which were obtained during the pre-
complaint stage of this Matter shall be treated as Confidential Discovery Material. Material
previously produced by Respondents or a Third Party, and designated as “Confidential,”
regardless of whether such materials have been marked in accordance with paragraph 2 above,
shall be treated as Confidential Discovery Material as provided herein. The material referred to
in this paragraph shall only be available for use in this proceeding once an independent basis has
been demonstrated for such use.

4. Confidential Discovery Material shall not, directly or indirectly, be disclosed or
otherwise provided to anyone except, in accordance with paragraphs 2, 5, 6, and 7 to:

(a) complaint counsel and the Commission, as permitted by the Commission's
Rules of Practice;

(b) Outside Counsel;

(© Experts/Consultants retained by complaint counsel or the Commission or
by outside counsel for Respondents for purposes of assisting them in these actions, provided,
however, that such person(s) are not presently employed by, nor have any present intention to be
employed by any Respondent, competitor of any Respondent, any pharmaceutical company, any
pharmacy benefits management company, any competitor of the Third Party which provided the

Confidential Discovery Material, or any entity that sells services or information to third party
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payers/insuers;

(d) witnesses or deponents at trial or deposition;

(e) the Administrative Law Judge and personnel assisting him;

63) court reporters and deposition transcript reporters;

(g)  judges and other court personnel of any court having jurisdiction over any
appeal proceedings involving this Matter; and

(h) any author or recipient of Confidential Discovery Material (as indicated on
the face of the document, record or material), and any individual who was in the direct chain of
supervision of the author at the time the Confidential Discovery Material was created or received.

5. Notwithstanding Paragraph 2, Respondents may disclose to their designated in-

house counsel, not to exceed two attorneys per corporate party who do not have day to day
business responsibilities, Confidential Discovery Material (but not documents designated
“RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY FTC Docket No. 9293”)
submitted by a Party or Third Party upon receiving the consent of the submitter. Disclosure to an
in-house attorney under this Paragraph can be made only if that attorney agrees to maintain all
such Confidential Discovery Material disclosed to him/her in a manner distinct from the ordinary
operations of his/her company so as to eliminate access to this material by others within (or
outside) the company, and further agrees to maintain a log of Confidential Discovery Material
actually reviewed and to use such Confidential Discovery Material only for purposes of these
proceedings and for no other purpose whatsoever. Disclosure to an in-house attorney under this
Paragraph shall be conditioned upon that attorney first signing a declaration in the form attached

hereto as Exhibit “A,” which is incorporated herein by reference. In the absence of consent to

Proposed Order



such disclosure by the submitter, any Respondent, after notifying the submitter and all parties,
may seek the Court’s permission to make such disclosures, subject to any limitations or
conditions that the Court deems to be appropriate.

6. Confidential Discovery Material shall not, directly or indirectly, be disclosed or
otherwise provided to an Expert/Consultant unless such Expert/Consultant agrees in writing.

(a) to maintain such Confidential Discovery Material in separate locked
room(s) or locked cabinet(s) when such Confidential Discovery Material is not being reviewed;

(b) to return to complaint counsel or Respondent's Outside Counsel, as
appropriate, upon the conclusion of the Expert/Consultant's assignment or retention, all originals
and copies of documents, notes, memoranda, or other papers containing or referencing
Confidential Discovery Material,

(c) to not disclose such Confidential Discovery Material to anyone during or
after the conclusion of the Expert/Consultant's assignment or retention, except as permitted by
the Protective Order;

(d to use such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consulting services to a Party to this Matter, including
providing testimony in judicial or administrative proceedings arising out of this Matter; and

(e to not use, divulge or otherwise share for any purpose any Confidential
Discovery Material or matters learned therefrom to competitors of the Respondents, any other
pharmaceutical company, any pharmacy benefits management company, any competitors of a
Third Party which produced such Confidential Discovery Material, or any entity that sells

services or information to third party pavers/insurers.
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7. This paragraph governs the procedures for the following specified disclosures and

challenges to designations of confidentiality.
(a) Disclosure to Experts
Except as otherwise provided for in this Protective Order, no party may

disclose Confidential Discovery Material or any documents which have been designated as
“RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293.” If any
Party desires to disclose Confidential Discovery Material (not otherwise designated as
“RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293”) to any
expert who may testify, who is not an FTC employee, and who may have interests in the
pharmaceutical or insurance industries beyond their employment as an expert in this Matter, the
disclosing Party shall notify the Producing Party of its desire to disclose such material. Such
identification shall include, but not be limited to, the full name and professional address and/or
affiliation of the proposed expert who may testify, and a current curriculum vitae of such expert
identifying all other present and prior employers and/or firms in the pharmaceutical or insurance
industries for which or on behalf of which the identified expert has been employed or done
consulting work in the preceding four (4) years. The Producing Party may object to the
disclosure of the Confidential Discovery Material within five (5) business days of receiving
notice of an intent to disclose the Confidential Discovery Material to the identified expert by
providing the disclosing Party with a written statement of the reasons for the objection. If the
Producing Party timely objects, the disclosing Party shall not disclose the Confidential Discovery
Material to the identified expert, absent a written agreement with the Producing Party or order of

the Administrative Law Judge. The Producing Party lodging an objection and the disclosing
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Party shall meet and confer in good faith in an attempt to determine the terms of disclosure to the
identified expert. If at the end of five (5) business days of negotiating the parties have not
resolved their differences or if counsel determine in good faith that negotiations have failed, the
disclosing Party may make written application to the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order. If the Producing Party does not object to the disclosure
of Confidential Discovery Material to the identified expert within five (5) business days, the

disclosing Party may disclose the Confidential Discovery Material to the identified expert.

(b) Challenges to Confidentiality Designations

If any Party seeks to challenge a Producing Party's designation of material
as Confidential Discovery Material or any other restriction contained within this Protective
Order, the challenging Party shall notify the Producing Party and all Parties of the challenge to
such designation. Such notice shall identify with specificity (i.e., by document control numbers,
deposition transcript page and line reference, or other means sufficient to locate easily such
materials) the designation being challenged. The Producing Party may preserve its designation
within five (5) business days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties with a written statement of the reasons for the designation. If
the Producing Party timely preserves its rights, the Parties shall continue to treat the challenged
material as Confidential Discovery Material, absent a written agreement with the Producing
Party or order of the Administrative Law Judge. The Producing Party preserving its rights and
the challenging Party shall meet and confer in good faith in an attempt to negotiate changes to

any challenged designation. If at the end of five (5) business days of negotiating the parties have
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not resolved their differences or if counsel determine in good faith that negotiations have failed,
the challenging Party may make written application to the Administrative Law Judge as provided
by paragraph 7(c) of this Protective Order. If the Producing Party does not preserve its rights
within five (5) business days, the challenging Party may alter the designation as contained in the
notice. The challenging Party shall notify the Producing Party and the other Party of any
changes in confidentiality designations.

Regardless of confidential designation, copies of published magazine or
newspaper articles, and excerpts from published books and public documents filed with the
Securities and Exchange Commission may be used by any Party without reference to the
procedures of this subparagraph.

(©) Resolution of Disclosure or Confidentiality Disputes

If negotiations under subparagraphs 7(a)-(b) of this Protective Order have
failed to resolve the issues, a Party seeking to disclose Confidential Discovery Material or
challenging a confidentiality designation or any other restriction contained within this Protective
Order may make written application to the Administrative Law Judge for relief. Such
application shall be served on the Producing Party and the other Party, and be accompanied by a
certification that the meet and confer obligations of this paragraph have been met, but that good
faith negotiations have failed to resolve outstanding issues. The Producing Party and any other
Party shall have five (5) business days to respond to the application, which time may be extended
by the Administrative Law Judge. While an application is pending, the Parties shall maintain the
pre-application status of the Confidential Discovery Material. Nothing in this Protective Order

shall create a presumption or alter the burden of persuading the Administrative Law Judge of the
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propriety of a requested disclosure or change in designation.

8. Confidential Discovery Material shall not be disclosed to any person described in
subparagraphs 2(b), 4(b), 4(c) and 4(d) and paragraph 5 of this Protective Order until such person
has executed and transmitted to Respondent's counsel or complaint counsel, as the case may be, a
declaration or declarations, as applicable, in the form attached hereto as Exhibit "A," which is
incorporated herein by reference. Respondents' counsel and complaint counsel shall maintain a
file of all such declarations for the duration of the litigation. Confidential Discovery Material
shall not be copied or reproduced for use in this Matter except to the extent such copying or
reproduction is reasonably necessary to the conduct of this Matter, and all such copies or
reproductions shall be subject to the terms of this Protective Order. If the duplication process by
which copies or reproductions of Confidential Discovery Material are made does not preserve the
confidentiality designations that appear on the original documents, all such copies or
reproductions shall be stamped “CONFIDENTIAL - FTC Docket No, 9293.”

9. The Parties shall not be obligated to challenge the propriety of any designation or
treatment of information as confidential and the failure to do so promptly shall not preclude any
subsequent objection to such designation or treatment, or any motion seeking permission to
disclose such material to persons not referred to in paragraphs 4 and 5 above. If Confidential
Discovery Material is produced without the legend attached, such document shall be treated as
Confidential from the time the Producing Party advises complaint counsel and Respondents'
counsel in writing that such material should be so designated and provides all the Parties with an
appropriately labeled replacement. The Parties shall return promptly or destroy the unmarked

documents.
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10. If the FTC: (a) receives a discovery request that may require the disclosure by it
of a Third Party's Confidential Discovery Material; or (b) intends to or is required to disclose,
voluntarily or involuntarily, a Third Party's Confidential Discovery Material (whether or not such
disclosure is in response to a discovery request), the FTC promptly shall notify the Third Party of
either receipt of such request or its intention to disclose such material. Such notification shall be
in writing and, if not otherwise done, sent for receipt by the Third Party at least five (5) business
days before production, and shall include a copy of this Protective Order and a cover letter that
will apprise the Third Party of its rights hereunder.

11. If any party has obtained a Producing Party’s Confidential Discovery Material
pursuant to this Protective Order and, in the context of another court proceeding or investigation,
receives a subpoena or other compulsory process commanding the production of such
confidential material, that party shall promptly notify the Producing Party and shall object to the
production of the material pursuant to this Order. Such notification to the Producing Party shall
be in writing and, if not otherwise done, sent for receipt by the Producing Party at least five (5)
business days before production, and shall include a copy of this Protective Order and a cover
letter that will apprise the Producing Party of its rights hereunder. If any party receives a motion
to compel production of confidential material of any other person or entity, such party shall
advise the person or entity which submitted such confidential material and shall advise the court
before which such motion is made of the existence of this Order. If a court nonetheless orders
the production of information that is subject to this Protective Order, then production of such
information pursuant to that court order shall not be deemed a violation of this Order. Nothing

contained in this Paragraph is intended to indicate that any other court order would have priority
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over this Protective Order. Moreover, nothing contained herein shall waive any party’s objection
to the jurisdiction of the other court.

12.  This Order governs the disclosure of information during the course of discovery
and does not Constitute an in camera order as provided in Section 3.45 of the Commission's
Rules of Practice ("Rule"), 16 C.F.R. § 3.45.

13.  In camera provisions

(a) The Commission's Rules of Practice require that material may not be withheld

from the public record unless it falls within the scope of an order by the Administrative Law
Judge that such material, or portions thereof, be placed in camera, 16 C.F.R. § 3.45(b) and (d).
To comply with this rule, the Party seeking to introduce into evidence by filing a pleading, an
exhibit thereto, or otherwise placing on the record Confidential Discovery Material (“filing
Party”) must first obtain an order by the Administrative Law Judge that such information has
been granted in camera status.

An application for in camera treatment must: (1) specifically identify or describe
the materials for which in camera treatment is sought; (2) provide reasons for granting such
materials in camera status; (3) specify the time period for which in camera treatment is sought
for each document; and (4) attach as exhibits to the application the documents containing the
specific information for which in camera treatment is sought.

A blanket in camera order for an entire pleading is contrary to public policy and

will not be granted. The parties must specifically identify the portions of a pleading, document,
deposition transcript, or exhibit for which in camera treatment is sought. Entire documents or

exhibits will rarely, if ever, be eligible for in camera treatment. The parties are reminded that
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Rule 3.45 places the burden of showing that public disclosure will likely result in a clearly
defined, serious injury upon the person requesting in camera treatment. In addition, to sustain
the burden of proof, an application must be supported by proper evidence, such as affidavits, to
support all factual issues. See 16 C.F.R. §3.43

(b) The Scheduling Order requires the parties to file motions to request in
camera treatment of materials marked confidential pursuant to a protective order no later than

September 1, 2000.

A Party that has produced materials or information that it reasonably
expects to include in a pleading, motion, exhibit or other paper to be filed with the Secretary
(“pleading”™) and that it believes meets the standards for in camera treatment must file a motion
with the Administrative Law Judge to request in camera treatment of such materials no later than

September 1, 2000.

A Party that has received materials or information from another Party or a

Third Party that it reasonably expects to include in a pleading must provide the opposing Party or

Third Party with a list of such materials no later than August 18, 2000. A Third Party shall be

provided with a copy of this Order along with such list. This list will not be filed with the
Secretary's Office, but must be served on the Administrative Law Judge.

(c) If any Party seeks to file a pleading or attachment thereto which includes
its own Confidential Discovery Material which has not previously been granted in camera status,
and the Party seeks to prevent its own materials or information from being placed on the public
record, at least 10 days prior to filing such pleading, -- unless it is impracticable (e.g., when filing

a response or reply brief) in which case at least 5 days prior to filing such pleading -- the Party
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shall make an application to the Administrative Law Judge to request that such materials or
information be treated as in camera information.
If any Party seeks to file a pleading or attachment thereto which includes

another Party's Confidential Discovery Material which has not previously been granted in

camera status, the filing Party must notify the other Party's counsel at least 14 days prior to such
proposed filing -- unless it is impracticable (e.g., when filing a response or reply brief). If 14
days advance notice cannot be provided, the Producing Party must be notified as soon as possible
and prior to the time of introduction of such documents or information. The Producing Party's
counsel shall have 7 days from the date of notice to make an application to the Administrative
Law Judge to request that such materials be treated as in camera information. The parties shall
not file pleadings or attachments thereto that contain another Party's Confidential Discovery
Material unless the Party seeking to introduce such material has first obtained an in camera order
or certifies that the other Party has been given notice prior to the introduction of such material.

The Parties shall not file pleadings or attachments thereto that contain a Third
Party's Confidential Discovery Material unless the Party seeking to introduce such material has
first obtained an in camera order or certifies that the Third Party has been given 14 days notice
prior to the introduction of such material and a copy of this Order.

(d) The parties are cautioned that compliance with this Order will require them to
submit applications for in camera treatment in advance of filing motions which include
confidential materials and that deadlines for filing motions attaching confidential materials will
not be extended for failure to file applications for in camera treatment in a timely manner. The

parties are further cautioned that it is rarely necessary to attach confidential information in
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support of pleadings. Absent strict adherence to these procedures, pleadings should be composed
in a manner which sufficiently apprises the Court of the matter at issue and which does not
identify or disclose any confidential information. Failure to comply with these procedures may
result in pleadings or portions thereof being stricken from the record.

(e) Should any party seek to introduce into evidence at the trial of this case or
any pretrial hearing Confidential Discovery Material which has not previously been granted in
camera status, the evidence will not be disclosed or admitted into evidence until the Producing
Party has had the opportunity to seek in camera treatment. The party seeking to introduce such
evidence must demonstrate good cause for not previously obtaining an in camera order. If the
Producing Party is a Third Party, the Party seeking to introduce or disclose such evidence must
provide notice to the Third Party within 3 days of the date on which the evidence was sought to
be introduced or disclosed. The Producing Third Party shall have 7 days from the date of notice
to make an application to the Administrative Law Judge to request that such materials be treated
as in camera information.

14.  Nothing in this Protective Order shall be construed to conflict with the provisions
of Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 57b-2, or
with Rules 3.22, 3.45 or 411(b)-(¢), 16 C.F.R. §§ 3.22, 3.45 and 4.1 1(b)-(¢).! Any Party or
Producing Party may move at any time for, treatment in camera of any Confidential Discovery

Material or any portion of the proceedings in this Matter to the extent necessary for proper

" The right of the Administrative Law Judge, the Commission, and reviewing courts to disclose

information afforded in camera treatment or Confidential Discovery Material, to the extent necessary for proper
disposition of the proceeding, is specifically reserved pursuant to Rule 3.45, 16 C.F.R. § 3.45.
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disposition of the Matter.

15. At the conclusion of this Matter, Respondent's counsel shall return to the
Producing Party, or destroy, all originals and copies of documents and all notes, memoranda, or
other papers containing Confidential Discovery Material which have not been made part of the
record in this Matter. Complaint counsel shall dispose of all documents in accordance with Rule
4.12,16 C.F.R. §4.12.

16. The provisions of this Protective Order, insofar as they restrict the communication
and use of Confidential Discovery Material shall, without written permission of the Producing
Party or further order of the Administrative Law Judge hearing this Matter, continue to be
binding after the conclusion of this Matter.

17.  This Protective Order shall not apply to the disclosure by a Producing Party or its
Counsel of such Producing Party's Confidential Discovery Material to such Producing Party's
employees, agents, former employees, board members, directors, and officers.

18.  The production or disclosure of any Discovery Material made after entry of this
Protective Order which a Producing Party claims was inadvertent and should not have been
produced or disclosed because of a privilege will not automatically be deemed to be a waiver of
any privilege to which the Producing Party would have been entitled had the privileged
Discovery Material not inadvertently been produced or disclosed. In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:

(a) The Producing Party may request the return of any such Discovery
Material within twenty (20) days of discovering that it was inadvertently produced or disclosed

(or inadvertently produced or disclosed without redacting the privileged content). A request for

Proposed Order
19



the return of any Discovery Material shall identify the specific Discovery Material and the basis
for asserting that the specific Discovery Material (or portions thereof) is subject to the attorney-
client privilege or the work product doctrine and the date of discovery that there had been an
inadvertent production or disclosure.

(b) If a Producing Party requests the return, pursuant to this paragraph, of any
such Discovery Material from another Party, the Party to whom the request is made shall return
immediately to the Producing Party all copies of the Discovery Material within its possession,
custody, or control -- including all copies in the possession of experts, consultants, or others to
whom the Discovery Material was provided -- unless the Party asked to return the Discovery
Material in good faith reasonably believes that the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (ii) the
inadequacy of any explanations provided by the Producing Party, and shall not be based on an
argument that production or disclosure of the Discovery Material waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matter, the
Producing Party shall substitute a redacted version of the Discovery Material at the time of
making the request for the return of the requested Discovery Material.

(©) Should the Party contesting the request to return the Discovery Material
pursuant to this paragraph decline to return the Discovery Material, the Pfoducing Party seeking
return of the Discovery Material may thereafter move for an order compelling the return of the
Discovery Material. In any such motion, the Producing Party shall have the burden of showing
that the Discovery Material is privileged and that the production was inadvertent.

19.  Entry of the foregoing Protective Order is without prejudice to the right of the
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Parties or Third Parties to apply for further protective orders or for modification of any provision
of this Protective Order.

20.  Inno event shall any Producing Party be required to produce or otherwise divulge
information, including but not limited to patient-identification or insured-identification

information, that would be prohibited by any federal, state or local laws, statutes, regulations or

ordinances.
ORDERED:
D. Michael Chappell
Administrative Law Judge
Dated:
Proposed Order
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

EXHIBIT A

In the Matter of

HOECHST MARION ROUSSEL, WC,, Docket No. 9293

a corporation,

CARDERM CAPITAL L.P.,
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

N’ N N N N e N N St N N Naaw? e

DECLARATION CONCERNING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

L[ |, hereby declare and certify the following to be true:
I. [Statement of Employment]

2. I have read the “Protective Order Governing Discovery Material” (“Protective
Order”) issued by Administrative Law Judge D. Michael Chappell on [Date Re-Issued], in
connection with the above captioned matter. I understand the restrictions on my use of any
Confidential Discovery Material (as this term is used in the Protective Order) in this action and I
agree to abide by the Protective Order.

3. I understand that the restrictions on my use of such confidential Discovery
Material include:
a. that I will use such Confidential Discovery Material only for the purposes

of preparing for this proceeding, and hearing(s) and any appeal of this
proceeding and for no other purpose;

b. that I will not disclose such Confidential Discovery Material to anyone,

except as permitted by the Protective Order; and
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C. that upon the termination of my participation in this proceeding I will
promptly return all Confidential Discovery Material, and all notes,
memoranda, or other papers containing Confidential Discovery Material,
to complaint counsel or respondent’s counsel, as appropriate.

[4. I understand that if I am receiving Confidential Discovery Material as an

Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery material also include the duty and obligation:

a.

to maintain such Confidential Discovery Material in separate locked
room(s) or locked cabinet(s) when such Confidential Discovery Material is
not being reviewed;

to return to complaint counsel or Respondent's Outside Counsel, as
appropriate, upon the conclusion of my assignment or retention, all
originals and copies of documents, notes, memoranda, or other papers
containing or referencing Confidential Discovery Material; and

to use such Confidential Discovery material and the information contained
therein solely for the purpose of rendering consulting services to a Party to
this Matter, and only for the purposes of this Matter, including providing
testimony in judicial or administrative proceedings arising out of this
Matter.]

5. I am fully aware that, pursuant to Section 3.42(h) of the Commission’s Rules of
Practice, 16 C.F.R. § 3.42(h), my failure to comply with the terms of the Protective Order may
constitute contempt of the Commission and may subject me to sanctions imposed by the

Commission.

Date:

Full Name [Typed or Printed]

Signature

WASHINGTON/115052 v.02
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSSEL, INC., Docket No. 9293

a corporation,

CARDERM CAPITAL L.P.,
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

e I i i I P S S S S

DECLARATION OF DALE KRAMER

I, Dale Kramer, under penalty of perjury, hereby declare as follows:

1. I am the Director of Material Services for Pharmacy Operations at Kaiser
Foundation Health Plan, Inc. (hereinafter “Kaiser” unless otherwise referenced), 300 Pullman
Street, Livermore, California 94550, and have held this position for the past 12 years. My
primary job responsibilities include national pharmacy contracting, supply chain management,
financial forecasting for the cost of pharmaceuticals, and advise on_pharmacy benefit
management as it relates to_the cost of pharmaceuticals. I am responsible for and have direct
reporting authority for two major warehousing units within Kaiser. I am a licensed pharmacist
and hold a degree in pharmacology from Columbia University in New York, New York. I have
personal knowledge of the matters stated in this declaration and, if called upon to do so, could
competently testify thereto.

2. This Declaration in submitted in support of the Joint Motion To Amend, Modify

And Reissue The Protective Order Governing Discovery Materials To Be Produced By Non-



Parties Kaiser Foundation Health Plan, Inc., Bluecross Blueshield Of Michigan, and United
HealthCare.

3. I have reviewed the subpoena duces tecum served in this matter by Respondent
Hoechst Marion Roussel, Inc. (hereinafter “HMRI”) upon the Custodian of Records for nonparty
Kaiser Permanente Insurance Company on or about June 12, 2000. A true and correct copy of
the subpoena duces tecum served by HMRI in this matter is attached hereto as Exhibit 1.

4. I have also reviewed the subpoenas duces tecum served in this matter by
Respondent Andrx Corporation (hereinafter “Andrx”) upon both Tony Barrueta and myself,
nonparties to this action and employees of nonparty Kaiser Permanente. These two subpoenas
duces tecum are identical except for the name of the person to whom directed. True and correct
copies of the subpoenas duces tecum served by Andrx on Mr. Barrueta and myself are attached
hereto as Exhibit 2.

5. The subpoenas served by HMRI and Andrx seek documents that contain
confidential commercial information. At the present time, Kaiser has agreed to produce to
HMRI pursuant to the subpoena, certain confidential documents including Kaiser’s drug
formulary, studies relating to “substitutability therapeutics” for Cardizem CD, and contracts for
Diltiazem. The subpoena served by HMRI also asks Kaiser to produce additional documents
including training manuals, pharmacy benefit plans, contract negotiations and contracts for drugs
other than Cardizem CD, confidential drug pricing information, confidential sales information
and analysis, and substitutability studies for all cardiovascular pharmaceutical products. (See
Exhibit 1).

6. Similarly, the subpoenas duces tecum served by Andrx ask for information

relating to sales volume, confidential drug pricing information, market share and other financial



data for the bioequivalent or generic versions of certain pharmaceutical products, documents
relating to the standards of care for the treatment of hypertension and/or angina with certain
pharmaceutical products, substitutability studies for certain cardiovascular pharmaceuticals,
contracts and contract negotiations with Respondents HMRI and Andrx as well as other
pharmaceutical manufacturers and suppliers. (See Exhibit 2).

7. All of the information referred to in paragraphs 5 and 6 above is highly sensitive
commercial information, not currently available to the public, Kaiser’s competitors, or
competitors of the pharmaceutical manufacturers and suppliers who are the subject of the pricing
and contractual information sought. If disclosed without adequate protection, such information
would enable these and other entities to capitalize on and unfairly exploit Kaiser’s research,
development, and other trade secrets, thereby placing Kaiser at a severe competitive
disadvantage and causing it irreparable harm. The disclosure of Kaiser’s contract pricing for
drugs and related information among competing drug manufacturers would have a severely
deleterious effect on market competition generally for the relevant drug products and classes.

8. Kaiser enjoys a significant advantage over its competitors based upon its ability to
control its pharmaceutical costs by employing specific strategies in negotiating unique contract
structures with pharmaceutical manufacturers and direct suppliers. The pricing and negotiating
strategies used by Kaiser are closely guarded in order to preserve the competitive advantage they
provide.

9. In this regard, Kaiser has developed significant leverage with pharmaceuticals
manufacturers and suppliers which has translated into lower pharmaceutical costs for Kaiser, and
in turn, lower drug costs for Kaiser’s customers. Dissemination of this confidential information

and these strategies would be detrimental because it would seriously impair Kaiser’s ability to



negotiate successful future pharmaceutical pricing with manufacturers and suppliers, including
HMRI and Andrx who are significant suppliers to Kaiser.

10. Dissemination of Kaiser’s confidential pricing information would reduce
competition among drug manufacturers and suppliers that compete for Kaiser’s business because
price levels, structures and strategies would quickly become known in the manufacturing and
supply industry.

11. Kaiser expends significant resources and many millions of dollars on its clinical
protocols that are utilized by physicians employed by Kaiser. This enables Kaiser’s physicians
to provide the highest-quality medical care to its customers while containing and controlling
medical costs. Proprietary models have been developed by Kaiser as a result of the methodology
and systems used by its physicians, pharmacists, and others working in a collaborative effort to
select, classify and price pharmaceuticals. If Kaiser’s competitors or outside consultants were to
obtain this information, then the competitive advantage would erode very quickly. Competitors
could utilize this proprietary information to their advantage in their own contract negotiations
with drug manufacturers and suppliers, and could also use this information in constructing their
own cost control models. Additionally, consultants armed with Kaiser’s competitive and highly
valuable information would be in a position to impart this “new-found expertise” to Kaiser’s
competitors.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on September [ V2000

Dale Krame’f‘
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3. PLACE CF PRODUCTION OR INSPECTICN

Shook, Hardy & Bacon L.L.P, -
600 14th Street, N.W., Suite 800 ‘
Washington, DC 20005-'2004

4. MATERIAL WILL BE PRODUCED TO

Shook, Hardy & Racen LI P. '
Aun: D. Edward Wilson, Counsel for Hoethst Marion Roussel, Inc.

5. DATE AND TIME CF PRODUCTION OR INSPECTION
June 26, 2000 at 10:00 3.

6. SUBJECT Cf PROCEEDING - .

In the maner of Hoechst Marion Roussel, Inc.. et al.

7. MATERIAL TQ BE PRODUCED

See Exhibit “A” attached hereto

8. ADMINISTRAYTIVE LAW JUDCE
The Honorable D. Michasi Chappei|

Federd Trade Commission
Weshington, D.C, 20580

9. OOUNSEL REQUESTING SUBPCENA

Shook, Hardy & Bacon L.L.P

James M. Spears

D. Edward Wilson

Petey D. Bernstein

Counsel for Hoechst Marion Roussel
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Exhibit A to Subpoena Duces Teenm

In the Marter of

Docket No. 92072
Hoechst Marion Roussel, Inc., et al.,

Respondents

bvvvvvv

HMRI’S FIRST DOCUMENT PRODUCTION REQUEST
T SE S C OMPANY

Respondent Hoechst Marion Roussel, Inc. (“HMRI™), pursuant to the Pederal Trade
Commission’s Rules of Practice for Adjudicative Proceedings, 16 CF.R. § 3.34(b), requests that
Kaiser Permenente Insurance Company (hereinafter referred to as “the company™) produce
documents and other things for inspection and copying, within 20 days, in response to the Document
Requests set forth below, and in accordance with the Definitions and Instryctions following
thereafier, at the offices of Shook, Hardy & Bacon, L.L.P,, 600 14th Street, N.W., Washington, D.C.
20005, or such looation as may be mutually agreed upon.

DOCUMENT REQUESTS

Request No. 1.: All documents that reflect or relate to determining pharmacentical products

for inclusion in, or exclusion from, formularies, including but not limited to contract manuals,

contract training manuals, account training manuals, standard form contracts, discount grids, market

ghare tiers, and market segment listings.

40203, 1
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Request No. 2.: All documents comprising pharmaceutical product formularies used in
conmection with any health benefit Plan or prescription benefit plan through which you reimburse
pharmacies and/or indi;'iduals for pharmaceutical products dispensed pursuant to doctors’
prescriptions,

Reguest No. 3. All documents that reflect or relate in any manner to the classification of
prescription pharmaceutical products in formularies, including the classification of pharmaceutical
Products for treatment purposes and for determining co-payments ar reimbursement amounts for
wndividual participants and/or payments to pharmacies.

Request No. 4.:  All documents that reflect or relate to any process or criteria, whether
clinical or economic, including those documents relating to any internal organization such as a
Pharmacy Quality Advisory Committee (“PQAC” or “QC"™) or Pharmacy and Therapeutics
Committee (“P & T™), used to determine the cardiovascular pharmacentical products to be included
in, or excluded from, any formulary.

Request No. 5.: All documents that reflect or relate to the policies or criteria for making any
mnitial classification in formularies as well as any reclassifioation of any previously classified
pharmaceutical product in subsequent formulary listings,

Requeat No. 6.: All documents that reflect or relate to the formularies in which Cardizem®
CD has been listed, including but not limited to documents identifying all classifications or
categories in which Cardizem® CD has been listed in each formulary, as well as the other
pharmaceutical products included in each category so describad.

Request No. 7.: All documents that reflect ar relate to standards of care for the treatment
of hypertension and/or angina through the use of cardiovascular pharmacentical products.

40203 | 2
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Request No. 8.: All documents that reflect or relate, in any way, the substitutability of any
cardiovascular phanuacqutical product for any other cardiovascular pharmacentical product.

Request No. 9.: All documents that reflect or relate in any way to programs, campaigns or
activitics undertaken by you which are designed to encourage the use or sbstitution of any
cardiovascular pharmaceuiical product for auy olier cardiovascular phanmaceutical product,

Request No. 10.:  All documents that reflect or relate to agreements or contracts between
you and any of the entities listed on Attachment 1 with regard to cardiovascular pharmaceutical
products.

Request No. 11.: All documents that reflect or relate in any way to the negotiation of
contracts or other agreements regarding discounts, rebates, credits, allowanoes, charge backs and
other price adjustments between you and any of the entities listed on Attachment 1 with regard to
cardiovascular pharmaceutical products.

RequestNo. 12.: Alldataand reports, including but not limited to data and repotts provided
by third-party vendors such as IMS, that reflect or relate to the sales of any cardiovascular
pharmaceutical product and any analysis that might consider: (1) the extent to which these products
compete against each other and compete against Cardizem® CD and other sustamed release
diltiazem products; (2) the extent to which sales of the products respond to/or are affected by
variations in price or manufacturer discounts, rebates, credits or other price adjustments; and (3) the
extent to which sales of the products respond to changes inthe formulary classifications maintained

by third-party payors, ingurers and other health care providers.

40203.1 3
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Request No. 13.; All documents sufficient 1o identify the individual(s) (by name, address,
position and date) who supervise the negotiation of contracts and/or agreements between you and
any entity listed on Attachment 1 with regard 1o cardiovascular pharmaceutical products,

E ONS S

L. Unless otherwise staied, the rquesis herein refer to $ic time pericd of Januerv 1,
1992 through present and to information relating to the

2. | As used hegein, the words “you” or “your" shall mean Kaiser Permenente Insurance
Company, and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates.

3. As used hm"ein, “HMRT" shall mean the Respondent Hoechst Marion Roussel, Inc.
and each of its predecessors, successors, groups, divisions, subsidiarics and affiliates,

4. As used herein, the term “formulary” means a list of prescription pharmaceutical
products generaily covered under a health or prescription benefit plan subject to applicable limits
and conditions. For the purposes of this document request, the term “formulary” excludes
pharmacentical products in classifications other than “cardiovascular pharmacentical products” but
includes all descriptive material, including but not limited to operating guidelines, definitions and
lists of abbreviations.

5. Asusedherein, “cardiovascular pharmaceutical products” means the products within
code 31000 of the IMS Uniform System of Classification.

6. As used herein, “Cardizem® CD” means the diltiazem formulation sold under this

name.

402014 4
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7. As used herein, “person” means all employees, individuals, and entities, including
but not limited to corporations, associations, companies, partnerships, joint ventures, trusts and
estates, |

8. As used herein, the terms “document” or “documents” or “documentation” include
these torms as defined by 16 CER. $ 3.24(%) and, in addition, tha crigingl or drafie or any kind of
written, printed, recorded or graphic matter or sound reproduction, however produced or reproduced,
whether sent or received or neither, and all copies thereof which are different in any way from the
original (whether by notation, indication of copies sent or received or otherwise) regardless of
whether designated “Confidential » “Privileged” or otherwise and including, but not limited to, any
correspondence, paper, book, account, drawing, agrecment, contract, e-mail, handwritten notes,
invoice, memorandum, telegram, object, opinion, purchase order, report, records, transcript,
summary, study, survey recording of any tolephone or other conversation, interviews or notss of any
conference. The terms “document” or “dacuments” shall also include data stored, maintained or

organized electronically or magnetically or through computer equipment, translated, if necessary,

by you into reasonably usable form, and film tmpressions, magnetic tape and sound or mechanical

productions of any kind or nature whatsoever.

9. Except for privileged materials, produce each regponsive document in its entirety by
including all attachments and aj) pages, regardless of whether they dircctly relate to the specified
subject matter. Submit any appendix, table, or other attachment by cither physically attaching it to
the responsive document or clearly marking it to indicate the responsive document to which it
corresponds. Except for privileged matenial, do notmask, cut, expunge, edit, or delete any responsive
document or portion thereof in any manner.

40203,) 5
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10.  As used herein, the words “describe”, “relates t0”, “refating to”, “reflects”,
“regarding”, or equivalent langnage shall mean constituting, reflecting, respecting, supporting,
contradicting, refetring to, stating, describing, recording, noting, containing, monitoring, studying,
analyzing, discussing, evaluating or relevant to,

11. Asused herein, the commectives “and” and “or” shall b constried sither disjunctively
or conjunctively as necessary to bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of it scope.

12. As used herein, the term “communication” means every manner of transwmitting or
receiving information, opinions, and thoughts whether orally, in writing, or electronically.

13. Asuscd herein, the term “heaith benefit plan” refers to any plan which you operate
or administer which provides for the payment or reimbursement of health care related expenses.

14.  As used herein, the taym “prescription benefit plan” refers to any plan which you
operate or administer, either solely or in conjunction with another entity, which provides for the
payment of or reimbursement for pharmaceutical products dispensed pursuant to doctors’
prescriptions.

15.  Asused herein, the term “plan” or “plans” vefers jointly to the health benefit plan and
prescription benefit plan.

16.  As used herein, the tenm “substitutability” refers to the degree to which doctors,
patients, pharmacies, wholesalers, pharmacy benefit managers (“PBMs"), and/or health benefit plans
shift purchases between or among pharmaceutical products based on considerations including, but

not limited to, cost, efficacy, and side effects.

40203.1 6
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17. The response to each document production request is to be numbered in 2 manner
consistent with these requests and is to be preceded by the specific request.

18, Ifany form ofprivilege or immunity is claimed as ground for withholding a response,
submit a written statement that describes the factual basis of the purported privilege or claim of
immunity in sufficient detail to permit the court ta adjudicate the validity of the claim.

19.  Ifarequest is deemed objectionable, state the reasons for the objection. If a portion
of arequest is deemed objectionable, state the objection, and answer the remaining unobjectionable
portion of the request.

SHOOK, HARDY & BACON L.L.P.

By@ Z. %/f"‘/{’
Sposrs

James M.,

Paul S. Schieifman

D. B. Wilson, Jr.

Peter D. Bemstein

600 14th Street, N.W.,
Washington, D.C. 20005-2004
202-783-8400

Attomeys for Respondent Hoechst Marion Roussel, Inc.
Dated: Juneé:‘ 2000
Attachment 1, attached
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Attachment 1 to Subpoena Duces Tecum
Issued on Behalf of HMRI

Pfizer, Inc.

Merck & Co., Inc. —
Astra Zeneca Pharmacenticals LP
Novartis Pharmaceuticals Corporation
Abbott Laboratories Inc.

Mylan Pharmacenticals Inc.
Parke-Davis

Key Pharmacentical, Inc.

Bayer Corporation

G. D. Searle & Co.

Watson Laboratories, Inc.

Zenith Goldline Pharmacenticals Ing,
Forest Pharmacenticals, Inc,

Biovail Corporation

Teva Pharmaceuticals USA, Inc.

Feal Fe )

PAGE 10/ 11
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Attachment 1 to Subpoena Duces Tecum
Issued on Behalf of HMRI

Pfizer, Inc.
Merck & Co., Inc. -
Astra Zeneca Pharmaceuticals LP
Novartis Pharmacenticals Corporanon
Abbott Laboratonies Inc.

Mylan Pharmaceuticals Inc.
Parke-Davis

Key Pharmaceutical, Inc.

Bayer Corporation

Q. D. Searle & Co.

Watson Laboratories, Inc,

Zenith Goldline Pharmacenticals Inc.
Forest Pharmaceuticals, Inc.

Biowvai] Carporation

Teva Pharmaceuticals USA, Inc.

gl 4l

PAGE 11, 11

June 2, 2000
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KAISER PERMANENTE

KAISER FOUNDATION HEAL TH PLAN, INC.
LEGAL DEPARTMENT

One Kaiser Plaza
Oakland, CA 94612

Fax No. (510) 271-6617

FACSIMILE TRANSMITTAL SHEET

DATE: June 13, 2000 Number of Page(s) to follo;a?: 10
TO:  Scott Simmer

. AT: 202/778-3063

FROM: Mitchell Cohen
Program Offices: (510) 271-6658

CONFIDENTIAL COMMUNICATION

THIS TRANSMISSION IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED,
AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM o
DISCLOSURE UNDER APFLICABLE LAW. IF THE READER OF THIS COMMUNICATION ISNOTTHE : -
INTENDED RECIPIENT, OR ITS EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE !
COMMUNICATION TO THE INTENDED RECIPIENT, YOU ARE NOTIFIED THAT ANY DISSEMINATION; =
DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE
RECEIVED THIS COMMUINICATION IN ERROR, PLEASE NOTIFY THE SENDER IMMEDIATELY BY ‘

TELEPHONE AND RETURN THE ORIGINAL COMMUNCATION TO US AT THE ABOVE ADDRESS EY TEE u.s.

POSTAL SERVICE. THANK YOU.

SPECIAL INSTRUCTIONS:



SUBPOENA AD TESTIFICANDUM

gl 1ssued Pursuant to Rule 3.34(a(1),

16 C.F.R. § 3.34(a)(1) (1997)

2. FROM
Dale Kramer
Kaiser Permanente
Headquarters UNITED STATES OF AMERICA
Ome Kaser Plaza FEDERAL TRADE COMMISSION
Oakland. CA 94612

This supoeNa recuires y

the request of Counsel listed

ou to gopea and give testimony, o the dare and nme spedified in Item 5. o
in itam 8. in the proceeding desaibed in tem 6.

3. PLACE OF HEARING

SOLOMON. ZAUDERER, ELLENHORN,

FRISCHER é&: SHARP

43 Rockefeller Plaza

New York, NY 10111

or at such other Jocation as
upon. .

4. YOUR APPEARANCE WILL BE BEFORE
Notary Public
(at 1he request of Respondent
Andrx Corporanon)

5. DATE AND TIME CF HEARING OR DEPCBITION
1s mutually agreed
Sept. 1, 2000 at 10:30 a.m.

6. SUBJECT OF PROCEEDING

. the marter of Hoechst Marion Roussel, Inc., et al.

7. ADMINISTRAT IVE LAW JUDGE

The Honorable D. Michael Chappell

8. COUNSEL REQUESTING SUBPOENA

SOLOMON. ZAUDERER. ELLENHORN.
FRISCHER & SHARP

45 Rockefelier Plaza, 7" Floor

New York. NY 10111

Fecerd Traze Cominissi
WCShinQYOn. D.C. 20580 Auomeys for Respondent Andrx Corporation
DATE ISSUED SECRETARY'S SIGNAT URE
. /.
2 \ o .1 , y V
7 GENERAL INSTRUCT IONS
APPEA_RANCE TRAVEL EXPENSES
The cdivery of this sipoena to you by aw  The Commission’s Rules of Proctice require thet foes
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e ]
pendty imposed by low for falure 10 comply.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practios require that oy
motion to limit or %x:sh this subpoena be filed
within the earlier of 10 doys dfiter service or the hime
tor complionce. The orignd ond ten copes of the
ion must be filed with the Seaetay of the
ecrd Traoe Cormmission.  cocompanied By
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isted in item 8, ona upon parties prescribed
by the Rules of Practice. s
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ﬁd listed in Item 8 for poyment. If you ge
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require exoessive travel tor you must
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ot prior goprovd from Counsé listed in tra¥\°§‘.
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5L JPOENA DUCES TEC M
issued Pursuont to Rule 3.34(M), 16 CF.R. § 3.34M)(1997)

Dale Kramer

Kaiser Permanente
Corporate Headquarters
One Kaiser Plaza
Oakiand. CA 94612

i2. FROM

UNITED STATES OF AMERICA

\ FEDERAL TRADE COMMISSION

This sucpoena requnes you 1o px
cooUments

; i 34(D). or tongole things i
(cs oefined in Rue 3.34D). or tong F Course listed in tem 9. in the procesdng oesaibed

ate ond time specified in ltem 5, a the reques?t
in item 6.

o8 ad pamil inspeciion

copYIing ighaed DOOKS.
- o 1o parmit inspechon of premises - came

3. PLACE OF PROOUCTION OR INSPECTION

SOLOMON, ZAUDERER. ELLENHORN,
FRISCHER & SHARP

45 Rockefeller Plaza

New York, NY 10111

or at such other location as 1§ mutually agheed

upon.

4 MATERIAL WiLL BE PRCOUCED 10 noian Public
13t the regquest o1 Responent
andry Corporauon?

5. DATE AND TIME OF PRODUCTION CR INSPECTION

Sept. 1,2000 at 10:30 a.m.

6. SUBJECT CF PROCEEDING

In the matter of Hoechst Marnion Roussel, Inc.. et al.

7. MATERIAL TOBE PRODUCED

See Exhibit A

8. ADMINISTRATIVE LAW JUDGE
The Honorable D. Michael Chappell

Federd T rade Commission
Weshington, D.C. 20580

0. COUNSEL REGUESTING SUBPCENA

SOLOMON. ZAUDERER. ELLENHORN,
FRISCHER & SHARP

45 Rockefelier Plaza. 7" Floor

New York. NY 10111

Auomeys for Respondent Andrx Corporation

DATE ISSUED SECRET ARY'S SIGNATURE
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EXHIBIT A
1. All documents which relare to the effect of biocquivalent or

generic versions of pioneer pharmacewtical products on the market for those pioneer

pharmaceutical products.
2. All documents which relate to the actual or potennal cffect on

competition with, or on sales, prices or market share for the Company's cardiovascular
pharmaceutical products by any actual or potential prescription or non-prescription drugs

for the wearment of bypertension and angmna

3. All docurnents which relate to the actual or potential effect on
competition with, or on sales, prices or market share for the Company’s cardiovascular
pharmaceutical products by Cardizem® CD or a bioequivalent or generic version of

Cardizem® CD.

4. All documents relaring to the inoduction or sale of bioequivalent
or generic versions of Cardizem® CD by any person, including, but not limited to:
| (a)  anempts to inroduce a bioequivalent or generic version of
Cardizem® CD to the commercial market,

(b)  the historical projections ar anticipated dates of entry into
the commercial market of each bioequivalent or generic
version of Cgrdizcm@ CD,

(c)  any analysis, srudy, projection, forecast, budget or plan on
the cffect of the introduction of a bioequivalent or generic
version of Cardizem® CD on the Company’s sales,

revenues or profits;



(d)

for each of the first three years following the projected or

anticipared inroduction or sale of bioequivalent or genenc

version of Cardizem® CD:

(i)  the projected or antcipated market share (measured
in terms of unit sales and revenues) of the
bioequivalent or generic version of Cardizem® CD.

(i) projected or anticipated price of the bioequivalent
or generic version of Cardizem® CD,

(i)  projected or anticipated price of Cardizem® CD;

(iv) the Company’s projected or anticipated lost annual

revenues and profits.

5. All documents reflecting the sales of any cardiovascular

pharmaceutical product and all documents reflecting any measure of the sale, price,

revenues and profits of each cardiovascular pharmaceutical product, including but not

limited to:

(@
(®)

(©
(@
(c)
03]
8

gross and net sales 1o all customers in units and dollars,
gross number and dollar value of promotional sample units
distibuted,

sales returns in units and dollars;

cost of goods sold in dollars;

gross and net profit i dollars,

sales, promotion, or marketing cxpenses;

the list price and wholesale acquisition cost,



®) productremmsmunits and dollars; and
@3) rebates, credits, allowances, charge backs, and any other
adjustment 1o price.

6. All data and reports, including bt not limited to data anad reports
provided by third-party vendors such as IMS, that reflect the sales of any cardiovascular
pharmaceutical product and any analysis that might consider: (1) the extent 10 which
these products compete against each other and compete against Cardizem® CD, Cartna
XT™, and other sustained relcase diliazem products; (2) the extent 0 which sales of the
products respond to/or are affected by variations in price or manufacturer discounts,
rebates, credits or other price adjustments; and (3) the extent to which sales of the
products respond to changes in the magner in which they are listed in formularies

maintained by third-party payors, insurers and other health care providers.

7. All documents which reflect in any way standards of care for the
creanment of hypertension and/or angina through the usc of cardiovascular pharmaceutical

products.

8. All documents sufficient 10 show the name and chemical entity of
all products which the Company belicves competes with Cardizem® CD or Cartia XT™.
For each product, produce documents sufficient 1o explain why the Company believes

that product competes with Cardizem® CD or Carua XT™.

9. All documnents which reflect, in any way, the substtability or
exchangeability of any acmal or potémial cardiovascular pharmaceutical product for

Cardizem® CD.



18.  All documents produced 1o the FTC by the Company in connecuon
with the Section 5 investgation of the Sripulation and Agreement, FTC File No. 981-

0368.

19. Al commumications and documents which relate 1o
communications berween the Company and the FTC (including without limitanon
documnents provided by the Company to the FTC and transcripts of testimony before the

FTC), concerning FTC File No. 981-0368.

20.  All communications with the FTC regarding request for
information, including but not limited 10 subpoenas and civil investiganive demands
received from the FTC and all documents and all communications transmitting responscs

or modifying the requests.

21.  All other documents produced to the FTC or FDA by the Company
relating to HMRI, Andrx, Biovail, Faulding, Cardizem® CD, Cartia XT™ or dilnazem

products.

23 All other communications and documents which relate 1o
communications between the Company and the FTC or FDA (including without
limitation documents provided by the Company to the FTC or FDA and transcripts of
restimony before the FTC or FDA) relating to HMR, Andrx, Biovail, Faulding,

Cardizem® CD, Carria XT™, or diltiazem products.

23 All documents maintained by the Company with respect 10 FTC

File No. 981-0368.



5. As used herein, the term ~HMRJ" shall mean Hoescbst Manon
Roussel and each of its predecessors, SuCCESSars, groups, divisions, subsidiaries and
affliates and each of their present or former officers, irectors, employess, agents,
contolling sharcholders (and any enury controlled by any such conuolling shareholder)
or other person acting for or on behalf of any of them-

6. As used herein, the term “other entities” shall mean Pfizer, Merck
& Company, Zeneca Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX, Abbotnt
Pharm Prods, Mylan, Parke-Davis, Key Pharmaceutical, Astra Pharm L.P., Bayer Pharm,
Searle, Watson Lab, Zenith Goldline, and Forest Pharmaceutical and each of their
predecessars, SUCCESSOTS, ETOUPs, divisions, subsidiaries and affiliates and cach of their
present or former officers, directors, employees, agents, controlling sharebolders (and any
entity controlied by any such conolling shareholder) or other person acung for or on
behalf of any of them.

7. As used herein, the term "payor” means any entity with which you
have a contractual or other relationship setting the terms by which prescription
pharmaceutical products are provided 10 members pursuant 10 plans, including, without
limitation, insurance companices, pharmaceutical benefit companies, and managed care
organizations. '

8. As used herein, the term “formulary™ means a list of prescription
pharmaceutical products generally covered under 2 health or prescription benefit plan
subject 1o applicabie limits and conditions. For the purposes of this document request, the
term “formulary” excludes pharmaceutical products in classifications other than

»cardiovascular pharmaceutical products” but includes all descriptive material, including



but ot limited to operating guidelmes, definirions and lists of abbrevianons.

9. As uscd herein, “cardiovascular pharmaceutical products” means
the products within code 31000 of the IMS Uniform Systes of Classification.

10.  As used herein, “Cardizem® CD" means the diltiazem formulanion
sold under this name.

11.  As used herein, "Cartia XT™" means the diltiazern formulanon
sold under this name.

12.  As used herein, “person” meaus all employees, individuals, and
entities, including but not limited to corporations, associations, companies, parmerships,
joixit yentures, trusts and estates.

13.  As used herein, the terms “document” or “documents™ or
“documentation” include these termas as defined by 16 CFR. § 3.34(b) and, in addition,
the original or drafts or any kind of wrinten, primed.rccordcdormhicmancrm'sound
reproduction, however produced or reproduced, whether sent or received or neither, and
all copies thereof which are different in any way from the original (whether by notation,
indication of copies sent or reccived or otherwisc) regardless of whether designated
«Confidential,” “Privileged” or otherwisc and including, but not limited to, any
correspondence, paper, book, account, drawing, agrecment, contract, e-mail, handwritten
notes, invoice, memorandum, telegram, object, opinion, purchase order, report, records,
transcript, summary, study, survey recording of any telephonc or other conversation,
interviews or notes of any conference. The terms “document” or “documents” shall also
include dara stored, maintained or organized clectronically or magnetically or through

~ computer equipment, translated, if necessary, by you into reasonably usabie form, and



plan which you operate o administer, either solely or in copjunction with another enory.
which provides for the payment of or reimbursement for pharmaceutical products
dispensed pursuant to doctors' prescripnons.

20. Asused berein, the term “plan” or “plans™ refers jomtly to the
health benefit plan and prescription benefit plan.

21.  As used herein, the term “group” refers to an employer or other

entity that purchases insurance or benefirs under a health benefit plan and/or prescripaon

benefit plan.

22. As used herein, the term “members” refers 1o individuals who are
eorolled in 2nd eligible to receive beaefits through a health beoefit pla and/or
prescription benefit plan.

23 As used herein, the term “pbarmacy” refers to any entity, including
rmail order vendars and other retailers, which dispenses pharmaceutical products pursuant
1o doctors’ prescriptions. When a pharmacy has more than one retail location or outlet,
please answer the document request for each location separately.

24.  As used herein, the term “substirutability” refers to the degree 10
which doctors, patients, pharmacies, wholesalers, PBMs, and/or health benefit plans shift
purchases between or among pharmaceutical products based on considerations including,
but not limited 10, cost, efficacy, and side cffects.

25.  The response to cach document production request is to be
numbered in a manner consistent with these requests and is to be preceded by the specific
request.

26.  If any form of privilege or immunity 1§ claimed as a ground for
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withholding a response, submit 2 Written statement that describes the factual basis of tae

purported privilege or claim of immunity in sufficient detail to permit the court to

adjudicate the validity of the claim.



SUBPOENA AD TESTIFICANDUM
Issued Pursuont to Rule 3.34(c)(1), 16 C.F.R. § 3.34(ad(1) (1997)

Tony Berena

Kaiser Permanente
Corporate Headquarters
One Kaiser Plaza
Oakland, CA 94612

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you 1o gpea and gve testimony. @ the adre ond time spedified in Item 5, o
the recuest of Counsd listed in item 8. in the procesdng describad in item 6.

. PLACE OF HEARING

SOLOMON, ZAUDERER, EL1 ENHORN,
FRISCHER & SHARP

45 Rockefeller Plaza

New York, NY 10111

or at such other locadon as is mutually agreed

upon.

4. YOUR APPEARANCE WILL BE BEFORE
Notary Public

(at the request of Respondent
Andrx Corporation)

5. DATE AND TIME OF HEARING OR DEPCSITION

Sept. 1, 2000 at 10:30 a.m.

.. SUBJECT CF PRCCEEDING

. the matter of Hoechst Marion Roussel, Inc., et al.

RECEIVED
AUG 0 8 2000
ANTHONY BARRUETA

. ADMINISTRATIVE LAW JUDGE
‘he Honorable D. Michael Chappell

Federd T rade Commission
Washington. D.C. 20580

8. COUNSEL REQUESTING SUBPCENA

SOLOMON, ZAUDERER. ELLENHORN,
FRISCHER & SHARP

45 Rockefelier Plaza, 7" Floor

New York. NY 1011}

Anorneys for Respondent Andrx Corporation

JATE ISSUED SECRETARY’S SIGNATURE

€ (lyne peesn
B SR A

GENERAL INSTRUCTIONS

APPEARANCE
The daliv of this ukx:omo 10 oy
method gaésyaxbed the Cz:m'nssluyw 'S Rtal/ of

Practics is lega service ondg i

10 ©
rendty imposed by law for fam fo corn:lv

MOTION TO LIMIT OR QUASH

The Commnission’s Rules of Proxctice req.urethd
motion to limit o %aczh this subpoena be
within the ecrlier of 10 coys ofter service or the time
for complianca.  The orignd ond ten copies of the
itlon must e filed with the Secretay of
ecerd Trade Commission,  Qocompeoni by
officovit of service of the cocument upon counse
listed in item B8, and upon di other porties prescri
-by the Rules of Practioe.

8

q
i

TRAVEL EXPENSES
The Comymission’s Rues of Practice require thot fees

oand mileqge o pod he porty that requested your
%g d present your dam to
a hsted In ltem 8 for payment. It you e

o tamporaily lwmg somawhere other

reqlremg(oas evgtrmd"f.d you 10 copea, p wr;?s?
i ou

get prior goprovd from Counsd listed in Ifa¥1 8.

This subpoena aoes not r ovdd
Uner The Peperwork Recaen A o580

CFoam70-A (rev. 187)



SUBPOENA DUCES TECUM
Issued Pursuaont to Rule 3.34(), 16 C.F.R. § 3.34®)(1997)

Tony Berenta

Kaiser Permanente
Corporate Headquarters
One Kaiser Plaza
Oakland, CA 94612

5 Su recu

procuce per
cocuments (cs aefined in Rule 3.34()). or Tonghle

!2. FROM

UNITED STATES OF AMERICA
FEDERAIL TRADE COMMISSION

ng

ighcfed Books.

m copyY _
things - or to parmit inspection of premises - & the

caae and time specified in Item 5, a the request of Counsel listed in Item 9, in the proceeding asscribed

initem 6.

3. PLACE CF PRODUCTION CR INSPECTION

SOLOMON, ZAUDERER, ELLENHORN,
FRISCHER & SHARP

45 Rockefeller Plaza

New York, NY 10111

or at such other location as is mutually agreed

4. MATERIAL WiLL BE PRODUCED TO Notary Public

(at the request of Responden:
Aadrx Corporation)

5. DATE AND TIME OF PRODUCTION OR INSPECTION

upon. Sept. 1, 2000 at 10:30 a.m.
5. SUBJECT CF PROCEEDING .
RECEIVED
In the matter of Hoechst Marion Roussel, Inc., et al. -AUG 0 8 2000
ANTHONY BARRUFTA —

7. MATERIAL TOBE PRODUCED

See Exhibit A

3. ADMINISTRATIVE LAW JUDGE
The Honorable D. Michael Chappell

Fecerd Trode Cornmission
Washingtens, D.C. 20580

9. OOUNSEL REQUEST ING SUBPCENA

SOLOMON. ZAUDERER. ELLENHORN,
FRISCHER & SHARP

45 Rockefeller Plaza, 7% Floor

New York, NY 10111

Auomeys for Respondent Andrx Corporatian

DATE ISSUSD SECRETARY'S SIGNATURE

B . M«%’

GENERAL INSTRUCT IONS

APPEARANCE

The celivery of this sutooena to you by oy
method resaiped by the Commission’s Rules of
Prectics 15 leg service and may sulject you to o
pendty impxserd by Iowe for taiure to comgly.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit o %ah s subpoena be filed
within the ecrlier of 10 doys dfer service or the time
for comgicnce. The orignd cnd ten copies of the
Eermon must be filed with the Secretay of the
ederd Trade Commission, oocomparved by
-Cftidovit of service of. the document upon _
listed in Item 9, cnd upon dl other paties presaibed
by the Rules of Practics.

2|

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees
ond milecge be pad %"_"9 party tha requested your
copeagave  You should present your dam to
counsa listed in Item 9 for poyment. if you ae
Fammenﬂy o tempoaraily living somewhere other
hon the akress on this subpoenc and it would
require excassive travel for you to apped, you must
get prior gxrovd from counse listed in item 9.

This subpoena does not recure

ovad by OMB
uncier the Poperwork Reduction

of 1980.

TCForm 708 (rev 1A



EXHIBIT A
1. All documents which relate to the effect of bioequivalent or
generic versions of pianeer pharmaceutical products on the market for those pionccr'
pharmaceutical products.
2. All documents which relate to the actual or bozcntial cffect on
competitiop with, or on sales, prices ar market share for the Campany’s cardiovascular
pharmaceutical products by any actual or potential prescription or non-prescription drugs

for the weament of hyperntension and angina.

3 All documents which relate to the acrual or potential effect an
competition Wwith, or on sales, prices or market share for the Company’s cardiovascular
pharmaceutical products by Cardizem® CD or a bioequivalent or generic version of

Cardizem® CD.

4. All documents relating to the introduction or sale of bioequivalent
or generic versions of Cardizem® CD by any person, including, but not Imuted to:

(a)  attempts to introduce a bioequivalent or generic version of
Cardizem® CD to the commercial market,

(b)  the historical projections or anticipated dates of entry into
the commercial market of each bioequivalent or generic
version of Ca_rdizcm@ CDh;

(c)  any analysis, study, projection, forecast, budget or plan on
the effect of the introduction of a bioequivalent or genenc

version of Cardizem® CD on the Company’s sales,

revenues or profis; RECEIVED
AUG 0 8 2000
ANTHONY BARRUETA



(d)

for each of the first three years following the projected or

anticipated introduction or sale of biocquivalent or generic

-version of Cardizem® CD:

@) the projected or anticipated market share (measured
in terms of unit sales and revenues) of the
bioequivalent or generic version of Cardizem® CD,

(i)  projected or anticipated price of the bioequivalent
or generic version of Cardizem® CD,

(ili) projected or anncipated price of Cardizem® CD;

(iv) the Company's projected or anticipared lost annual

revenues and profits.

5. All documents reflecting the sales of any cardiovascular

pharmaceutical product and all documents reflecting any measure of the sale, price,

revenues and profits of each cardiovascular pharmaceutical product, including but not

limited to:

(a)
(b)

(©)
(d)
(c)
4]
(®

gross and net sales 10 all customers in units and dollars;
gross number and dollar value of promotional sample units
distibuted;

sales returns in units and dollars;

cost of goods sold in dollars;

gross and net profit in dollars;

sales, promotion, or marketing expenses,

the list price and wholesale acquisition cost;

22



(h)  product renuns in units and dollars; and
(i)  rebates, credits, allowances, charge backs, and any other
adjustment to price.

6. All data and reports, including but not limited to data and reports
provided by third-party vendors such as IMS, that reflect the sales of any cardiovascular
pharmaceutical product and any analysis that might consider: (1) the extent to which
these products compete against each other and compete against Cardizem® CD, Carda
XT™, and other sustained release diltiazem products; (2) the exent to which saies of the
products respond to/or are affected by variations in price or manufacturer discounts,
rebates, credits or other price adjusuments; and (3) the extent to which sales of the
products respond to changes in the manner in which they are listed in formularies

maintained by third-party payors, insurers and other health care providers.

7. All documents which reflect in any way standards of care for the
treatment of hypertension and/or angina through the use of cardiovascular pharmaceutical

progducts.

8. All documents sufficient to show the name and chemical entity of
all products which the Company believes competes with Cardizem® CD or Cartia XT™,
For each product, produce documents sufficient to explain why the Company believes

thar product competes with Cardizem® CD or Cartia XT™.

9. All documents which reflect, in any way, the substitutability or
exchangeability of any actual or potential cardiovascular pharmaceutical product for

Cardizem® CD.



10.  All documents which reflect, in any way, the substinutability of any
cardiovascular pharmaceutical product for any other cardiovascular pharmaceuncal

product, including but not limited to, Cartia XT™

11.  All documents which relate in any way to programs, campaigns of
activities nndertaken by you which are designed to encourage the use or substtution of

any cardiovascular pharmaceurical product for any other cardiovascular pharmaceutical

product.

12.  All documents relating to agreements or contracts between you and
any of the following other entitics: Pfizer, Merck & Company, Zeneca Pharm (now Astra
Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan, Parke-Dawvis, Key
Pharmaceutical, Astra Pharm L P., Bayer Pharm, Searle, Watson Lab, Zenith Goldline,
and Forest Pharmaceurical, concerning or relating to cardiovascular pharmaceutical

products.

13.  All documents that relate in any way to the negotiation of contracts
or other agreements regarding discounts, rebates, credits, allowances, charge backs and
other price adjustments between you and any of the following other entines: Pfizer,
Merck & Company, Zeneca Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX,
Abbott Pharm Prods, Mylan, Parke-Davis, Key Pharmaceutical, Astra Pharm L.P., Bayer
Pharm, Searle, Watson Lab, Zenith Goldline, and Forest Pharmaceutical, with regard to

cardiovascular pharmaceutical products.

14.  All documents relating 10 agreements or contracts berween you and

any of the following other entties: Pfizer, Merck & Company, Zeneca Pharm (now Aswa



Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan, Parke-Dawvis, Key
Pharmaceutical, Astra Pharm L.P., Bayer Pharm, Searle, Watson Lab, Zenith Goldline,

and Forest Pharmaceutical, with regard to cardiovascular pharmaceutical products.

15.  All documents that relate in any way to the negotiation of contracts
or other agreements regarding discounts, rebates, credits, allowances, charge backs and
other price adjustments between you and any of the following other entites: Pfizer,
Merck & Company, Zeneca Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX,
Abbortt Pharm Prods, Mylan, Parke-Davis, Key Pharmaceutical, Astra Pharm L.P., Bayer

Pharm, Searle, Warson Lab, Zenith Goldline, and Forest Pharmaceutical, with regard to

cardiovascular pharmaceutical products.

16.  All documents sufficient to identify the individual(s) (by name,
address, position and dare) who supervise the negotiation of contracts and/or agreements
berween you and any of the following other entities: Pfizer, Merck & Company, Zeneca
Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan,
Parke-Davis, Key Pharmaceutical, Astra Pharm L.P., Bayer Pharm, Searle, Watson Lab,
Zenith Goldline, and Forest Pharmaceutical, with regard to cardiovascular

pharmaceuuncal products.

17.  All documents concerning your Company and Andrx, HMRI,
Faulding, Biovail, Cardizem® CD or Cartra XT™, any diltiazem product or FTC File

No. 581-0368.
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18.  All documents produced to the FTC by the Company in connecuon

with the Section 5 investigarion of the Stipulation and Agreement, FTC File No. 981-

0368.

19.  All communications and documents which relate to
communications between the Company and the FTC (including without limitanon
documents provided by the Company to the FTC and transcripts of testimony before the

FTC), concerning FTC File No. 981-0368.

20. All communications with the FTC regarding request for
information, including but not limited to subpoenas and civil investigative demands
received from the FTC and all documents and all communications transmitting responses

or modifying the requests.

21.  All other documents produced to the FTC or FDA by the Company
relating to HMRI, Andrx, Biovail, Faulding, Cardizem® CD, Cartia XT™ or diltiazem

products.

22.  All other communications and documents which relate to
communications berween the Company and the FTC or FDA (including without
limitation documents provided by the Company 10 the FTC or FDA and transcripts of
testimony before the FTC or FDA) relating to HMR, Andrx, Biovail, Faulding,

Cardizem® CD, Cartia XT™, or diltiazem products.

23.  All documents maintained by the Company with respect to FTC

File No. 981-0368.



24.  All documents maintained by the Company with respect to FTC

Docket No. 9293, “Hoechst-Andrx Generic Cardizem,” Complaint issued March 16,

2000.

25.  All communications berween the company and FTC with respect
10 FTC Docket No. 9293, “Hoechst-Andrx Generic Cardizem,”Complaint issued March

16, 2000.

DEFINITIONS AND INSTRUCTIONS

1. To the extent any of the foregoing requests are duplicative in
whole, or in par, with requests previously served by another Respondent on your
company, Andrx is not seeking materials already made available in this proceeding.

2. Unless otherwise stated, the requests herein refer to the time period
of January 1, 1992 through present.

3. As used herein, the words “you” or “your,” "your Campany,” or
“the Company” shall mean the individual and/or entity to whom this subpocna was
directed, and each of its predecessars, successors, groups, divisions, subsidiaries and
affiliates and each of your present or former officers, directors, employees, agents,
controlling shareholders (and any entity controlled by any such controlling shareholder)
or other person acting for or an behalf of any of them.

4. As used herein, “Anfixx" shall mean the Respondent Andrx
Corporarion, and cach of its predecessors, successars, groups, divisions, subsidianes and
affiliates and each of their present or former officers, directors, employess, agents,
controlling shareholders (and any enuty controlled by any such contralling shareholder)

or other person acting for or on behalf of any of them.



5 As used herein, the term "HMRI" shall mean Hoeschst Marion
Roussel and each of its predecessors, SuCcessors, groups, divisions, subsidiaries and
affiliates and each of their present or former officers, directors, employees, agents,
controlling shareholders (and any entity controlled by any such controlling shareholder)

or other person acting for or on bebalf of any of them.

6. As used herein, the term “other entities” shall mean Pfizer, Merck
& Company, Zeneca Pharm (now Asta Zeneca), Andrx, HMRI, Novarts RX, Abbott
Pharm Prods, Mylan, Parke-Davis, Key Pharmaceurical, Astra Pharm L.P., Bayer Pharm,
Searle, Watson Lab, Zenith Goldline, and Forest Pharmaceutical and each of their
predecessors, successors, groups, divisians, subsidiaries and affiliates and each of their
present or former officers, directors, employees, agents, controlling shareholders (and any
entity controlled by any such controlling shareholder) or other person acung for or on
behalf of any of them.

7. As used herein, the term "payor” means any entity with which you
have a conmactual ar other relationship setting the terms by which prescription
pharmaceutical products are provided to members pursuant to plans, including, without
limitation, insurance companies, pharmaceutical benefit companies,-and managed care
organizations.

8. As used herein, the term “formulary™ means a list of prescription
pharmaceutical products generally covered under a health or prescription benefit plan
subject to applicable limits and conditions. For the purposes of this document request, the
term “formulary” excludes pbarmaceutical products in classifications other than

“cardiovascular pharmaceutical products” but includes all descriptive material, including



but not limited to operaring guidelines, definitions and lists of abbreviations.

9. As used herein, “cardiovascular pharmaceutical products™ means
the products within code 31000 of the IMS Uniform System of Classification.

10.  As used herein, “Cardizem® CD" means the diltiazem formulanon
sold under this name.

11.  As used herein, "Cartia XT™" means the diltiazem formulation
sold under this name.

12.  As used berein, “person” means all employees, individuals, and
entities, including but not limited to corparations, associations, companies, parmerships,
joint ventures, trusts and estates.

13.  As used herein, the terms “document” or “documents” or
“documentation” include these terms as defined by 16 C.F.R. § 3.34(b) and, in addition,
the original ar drafts or any kind of written, printed, recorded or graphic matter ar sound
reproduction, however produced or reproduced, whether sent or received or neither, and
all copies thereof which are different in any way from the original (whether by notation,
indication of copies sent or received or otherwise) regardless of whether designated
“Confidential,” “Privileged” or otherwise and including, but not limited to, any
correspondence, paper, book, account, drawing, agreement, contract, e-mail, handwritten
notes, invoice, memorandum, telegram, object, opinion, purchase order, report, records,
transcript, summary, study, survey recording of any telephane or other conversation,
interviews or notes of any conference. The terms “document™ or “documcuts” shall also
include dara stored, maintained or organized electronically or magnetically or through

computer equipment, wanslared, if necessary, by you into reasonably usable form, and
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film impressions, magnetc tape and sound or mechanical productions of any kind or
nature whatsoever.

14 Except for privileged materials, produce cach responsive document
in its entirety by including 2ll arachments and all pages, regardless of whether they
directly relate to the specified subject matter. Submit any appendix, table, or other
antachment by either physically artaching it to the responsive document or clearly
marking it to indicate the responsive document to which it corresponds. Except far
privileged material, do not mask, cut, expunge, edit, or delete any responsive document

or portion thereof in any manner.

1

15.  As used herein, the words “describe™ or “relates to” or *relating to’
or “regarding” or equivalent language shall mean constituting, reflecting, respecting,
supporting, contradicting, referring 1o, stating, describing, recording, noting, containing,
monitoring, studying, analyzing, discussing, cvaluating or relevant to.

16. As used heren, the connectives “and”™ and *or” shall be construed
either disjunctively or conjuncrively as necessary to bring within the scope of the
discovery request all responses that might otherwise be construed to be outside of its
scope.

17.  As used herein, the term “communication” means every manner of
transmitting or receiving information, opinions, and thoughts whether orally or in writing.

18.  As used herein, the term “health benefit plan” refers to any plan
which you operate or administer which provides for the payment or reimbursement of
health care related cxpenses.

19.  As used herein, the term “prescription benefit plan™ refers to any

-10-



plan which you operate or administer, either solely or in conjuncrion with another enury,
which provides for the payment of or reimbursement for pharmaceutical products
dispensed pursuant to doctors’ prescriprions.

20.  As used herein, the term “plan” or “plans™ refers jomtly to the
health benefit plan and prescription benefit plan.

21.  As used herein, the term “group” refers to an employer or other
entity that purchases insurance or benefits under a health benefit plan and/or prescription
benefit plan.

22, As used herein, the term “members” refers to individuals who are
enrolled in and eligible to receive benefits through a bealth benefit plan and/or
prescription benefit plan.

23, As used herein, the term “pharmacy” refers to any entity, including
mail order vendors and other retailers, which dispenses pharmaceutical products pursuant
10 doctors® prescriptions. When a pharmacy has more than one retail location or outlet,
please answer the document request for each location separately.

24.  As used herein, the term “substitutability” refers to the degree to
which doctors, patients, pharmacies, wholesalers, PBMs, and/or health benefit plans shift
purchases between or among pharmaceutical products based on considerations including,
but not limited to, cost, efficacy, and side cffects.

25.  The response to each document production request is to be
numbered in a manner consistent with these requests and is to be preceded by the specific
request.

26.  If any form of privilege or immunity is claimed as a ground for

-11-



withholding a response, submit 2 written statement that describes the factual basis of the
purported privilege or claim of immumity in sufficient detail to permit the court to

adjudicate the validity of the claim.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of )
)
Hoechst Marion Roussel, Inc., et al., ) Docket No. 9293
a corporation, )
)
CARDERM CAPITAL L.P,, )
a limited partnership, )
)
and )
)
ANDRX CORPORATION, )
a corporation. )
)
DECLARATION OF SHAWN G. LISLE, ESQ.
SHAWN G. LISLE, under penalty of perjury, hereby declares and based on his personal
knowledge:

1. I am an associate with the law firm of Porter, Wright, Morris & Arthur, LLP,
1919 Pennsylvania Avenue, Suite 500, Washington, D.C. 20006, counsel to the subpoenaed
nonparties Kaiser Foundation Health Plan, Inc. (hereinafter “Kaiser”), BlueCross BlueShield of
Michigan, and United HealthCare (collectively referred to herein as the “Third-Party Payers”
unless otherwise noted) in the above-captioned case. This Declaration is submitted in support of
the Joint Motion To Amend, Modify And Reissue The Protective Order Governing Discovery
Materials To Be Produced By Non-Parties Kaiser Foundation Health Plan, Inc BlueCross
BlueShield of Michigan, and United HealthCare.

2. Upon information and belief, on or about June 12, 2000, respondent Hoechst
Marion Roussel, Inc. (“HMRI”) served or caused to be served on nonparty Kaiser Permanente, a

subpoena duces tecum containing thirteen separate requests for the production of documents.



3. Upon information and belief, on or about June 8, 2000, respondent HMRI served
or caused to be served on nonparty BlueCross BlueShield of Michigan, a subpoena duces tecuin
that contained thirteen separate requests for the production of documents. Attached hereto and
incorporated herein by reference as Exhibit “1” is a true and correct copy of the subpoena served
on BlueCross BlueShield of Michigan by HMRI.

4. Upon information and belief, on or about June 7, 2000, respondent HMRI served
or caused to be served on nonparty United HealthCare, a subpoena duces tecum that contained
thirteen separate requests for the production of documents. Attached hereto and incorporated
herein by reference as Exhibit “2” is a true and correct copy of the subpoena served on United
HealthCare by HMRI.

5. The return date for each of the aforementioned nonparty subpoenas was originally
extended until June 29, 2000, by HMRUI’s outside counsel in this litigation, D. Edward Wilson,
Esq. of the law firm Shook, Hardy & Bacon. Pursuant to discussions between Mr. Wilson and
myself on behalf of the Third-Party Payers, the return date was extended until July 13, 2000. If
an agreement was not reached by that date then the Third-Party Payers were permitted an
additional five additional business days to seek relief from the Commission.

6. Several telephonic conferences ensued in early to mid-July 2000, between Mr.
Wilson and me. On July 18, 2000, Mr. Wilson and I reached an agreement whereby the Third-
Party Payers would produce, on a rolling basis, high-level core documents relating to the
following: (1) the Third-Party Payers’ drug formularies and formulary manuals (if any) for
“cardiovascular pharmaceutical products;” (2) the Third-Party Payers’ studies relating to
“substitutability therapeutics” for Cardizem CD; (3) the names of the Pharmacy Benefits

Managers (“PBM’s”) utilized by United HealthCare and BlueCross BlueShield of Michigan; (4)



the contracts held by Kaiser for Diltiazem; and (5) the names of the persons at United HealthCare
and BlueCross BlueShield of Michigan who are chiefly responsible for the PBM contracts; and
(6) the names of the persons at Kaiser chiefly responsible for pharmaceutical manufacturer
contracts. If after reviewing these core documents, HMRI’s outside counsel requires additional
documents, then it was agreed that counsel would so inform the Third-Party Payers’ counsel.
Attached hereto and incorporated herein by reference as Exhibit “3” is a true and correct copy of
the confirmation letter of the agreement that I prepared and sent to HMRI’s counsel.

7. Upon information and belief, the Protective Order in this matter was first entered
on April 28, 2000. It was subsequently amended by the Commission on May 8, 2000 and
August 7, 2000, to include additional Terms and Conditions. When the initial Protective Order
and the first amendment thereto was entered, the Third-Party Payers had not then been
subpoenaed. As a result, they had no input in drafting the Protective Order and did not have the
opportunity to negotiate its terms with the parties to the underlying action.

8. On or about June 22, 2000, I received via facsimile from HMRI’s counsel, a copy
of the Protective Order dated April 28, 2000, the May 8, 2000 amendment thereto, and “proposed
additional language” to be added to paragraph 2 of the Terms and Conditions section of the April
28, 200 Protective Order as amended. Attached hereto and incorporated herein by reference as
Exhibit “4” is a copy of the “proposed additional language” referenced in this paragraph.

9. During a July 11, 2000 telephonic conversation, Mr. Wilson informed me that
HMRI and the other litigants were negotiating “additional proposed modifications” to paragraph
2 of the Terms and Conditions of the Protective Order dated April 28, 2000. Mr. Wilson sent a
copy of the “additional proposed modifications” to me via e-mail. Until that time, neither I not

the Third-Party Payers had been notified that this additional language was being negotiated. The



“proposed additional modifications” purported to place limitations on the disclosure of certain
documents designated “Restricted Confidential, Attorneys Eyes Only.” Mr. Wilson indicated
that if the Third Party Payers had any comments about the newly proposed additions to
paragraph 2 of terms and Conditions of the Protective Order, that they would have to be
provided to him no later than noon the following day. Iadvised Mr. Wilson that this would be
extremely difficult to accomplish given my inability to reach each of my respective client on
such short notice to discuss the matter due to their unavailability that day. Attached hereto and
incorporated herein by reference as Exhibit “5” is a true and correct copy of the “proposed
additional modifications” referenced in this paragraph which were provided to me by Mr.
Wilson.

10. After consulting with my clients, I sent to HMRI’s outside counsel on July 18,
2000, the Third-Party Payers’ proposed modifications to the Protective Order. To date, no
response thereto has been received, except for a faxed copy of the Order dated August 7, 2000
Granting Consent Motion to Amend and Reissue Protective Order with the attached Second
Amended Protective Order Governing Discovery Material from HMRI’s counsel.

11.  Upon information and belief, sometime in July, 2000, respondent Andrx
Corporation (“Andrx”) served or caused to be served on nonparty United HealthCare, subpoenas
duces tecum and subpoenas ad testificandum, directed to Dean Goldberg and Eric Bergen,
employees of United HealthCare. The subpoenas duces tecum are identical except for the name
of the person to whom directed. Both subpoenas duces tecum contain twenty-five separate
requests for production of documents. Attached hereto and incorporated herein by reference as
Exhibit “6” are true and correct copies of the subpoenas served on United Health Care by Andrx.

12. On August 8, 2000, on behalf of United HealthCare, I conferred with Andrx’s



outside counsel, Sharon Sash, Esq., of the law firm of Solomon, Zauderer, Ellenhorn, Frischer &
Sharp, about the subpoenas served on United HealthCare. During that conference, Ms. Sash and
. 1 agreed on behalf of our respective clients to substantially the same document production terms
and conditions which United HealthCare and HMRI had previously agreed to on July 18, 2000.
(See Exhibit “7” hereto which is a true and correct copy of my correspondence to Ms. Sash

concerning the matters referenced in this paragraph.)

Executed on September §, 2000 )//4, @ ﬂ 7:“2 ?
-/

Shawn G. Lisle, Esq.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Exbibit A to Subpoens Duces Tecum

In the Matter of

Docket No. 9293
Hoechst Marion Roussel, Inc., et al,,

Respondents

et sl N’ \as? N N

HMRI’S FIRST DOCUMENT PRODUCTION REQUEST
LD OF Ml AN

Respondent Hoechst Marion Roussel, Inc. (“"HMRI™), pursuant to the Federal Trade
Commission’s Rules of Practice for Adjudicative Proceedings, 16 C.F.R. § 3.34(b), requests that
Blue Cross and Blue Shield of Michigan (hercinafter referred to as “the company’”) produce
documents and other things for inspection and copying, within 20 days, in response to the Document
Requosts set forth below, and in accordance with the Definitions and Instructions following
thereafter, at the offices of Shook, Hardy & Bacon, L.L.P., 600 }4th Street, N.W., Washington, D.C.
20005, or such location as may be mutually agreed upon.

DOCUMENT REOUESTS

Reguest No. 1.: All documents that reflect orrelats to determining pharmacsutical products
for inclusion in, or exclusion from, formularies, including but not limitsd to contraot manuale,
contract training manuals, sccount training manuals, standard form contracts, discount grids, market
share tiers, and market segment listings.
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Request No. 2.: All documents comprising pharmaceutical product formulsries used in
commection with any health benefit plan or prescription benefit plan through which you reimburse
pharmacies and/or individuals for phammaceutical products dispensed pursuant to doctors’
prescriptions.

Request No. 3.: All documnents that reflect or relate in any manner to the clasaification of
prescription pharmaceutical products in formularies, including the classification of pharmacentical
products for treatment purposes and for determining co-psyments or reimbursement amounts for,
individual participants and/or payments to pharmacies.

Request No. 4.: All documents that reflect or relate to any process or criteria, whether
clinical or economic, including those documents relating to any internal organization such as &
Pharmacy Quality Advisory Committee (“PQAC” or “QC") or Pharmacy and Therapeutics
Committee (“P & T"), used to determine the cardiovascular pharmacentical products to be included
in, or excluded from, any formulary.

Request No. 5.: All documents that reflect or relate to the policies or criteria for making any

~ nitial classification in formularies av well aa any reciamaification of any previensly classified
sharmaceutical product in subsequent formulary listings.

Request No. 6.: All documents that reflect or relate to the formularies in which Cardizem®
CD has been listed, including but not limited to documents identifying all classifications or
categories in which Cardizem® CD has been listed in each formulary, as well as the other
pharmaceutical products included in each category so described. -

Reguest No. 7.: All documents that reflect or relate to standards of care for the troatment
of hypertension and/or angina through the use of cardiovascular pharmacoutical products.

4c205.1 2
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Request No. 8.: All documents that reflect or relate, in any way, the substitutability of any
cardiovascular pharmaceutical product for any other cardiovascular pharmaceutical product.

Request No. 9.: All documents that reflect or relate in any way to programs, campaigns or
activities undertaken by you which are designed to encourage the use or substitution of any
cardiovascular pharmaceutical product for any other cardiovascular pharmaceutical product.

Regnest No. 10.: All documents that reflect or relate to agreements or contracts betwegn
you and any of the entities listed on Attachment 1 with regerd to cardiovascular pharmaceutical .
products.

Request No. 11.: All documents that reflect or relate in any way to the negotiation ot
contracts or other agreements regarding discounts, rebates, credits, aliowances, charge banks and
other price adjustments between you and any of the entities listed on Attachment 1 with regard to
cardiovascular phapmasestical produsts

Request No. 12.: All data and reports, including but not limited to data and reports provided
by third-party vendors such as IMS, that reflect or relate to the sales of any cardiovascular
pharmaceutical product and any analysis that might consider: (1) the extent to which these products
compete against each other and compete aguinst Cardizem® CD and other sustained rclease
diltiazem products; (2) the extent to which sales of the products respond to/ar are affected by
variations in prics or manufacturer discounts, rebates, credits or other price adjustments; and (3) the
extent to which sales of the products respand to changes in the formulary classifications maintained

by third-party payors, insurers and other health care providers.
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Reguest No. 13.: All documents sufficient to identify the individual(s) (by name, address,
position and date) who supervise the negotiation of contracts and/or agreements between you and
any entity listed on Attachment 1 with regard to cardiovascular pharmaceutical products.

DEFINITIONS AND INSTRUCTIONS

1. Unless otherwise stated, the requests herein refer to the tims period of January 1,
1992 through present and to information relating to the |

2. As used herein, the words “you” or “your™ shall mean Blue Cross and Blue Shield
of Michigan, and each of its predecessors, successors, groups, divisions, subsidiarics and affiliates.

3. As used herein, “HMRI” shall mean the Respondent Hoechst Marion Roussel, Inc.
and each of its predecessors, successors, groups, divisions, subsidiaries and affiliates.

4, As used herein, the term “formulary” means a list of prescription pharmaceutical
products generally covered under a hsalth or prescription benefit plan subject to applicable limits
and conditions. For the purposes of this document request, the term “formulary™ excludes
pharmaceutical products in classifications other than *‘cardiovascular pharmaceutical products™ but
includes all descriptive material, inclndin; but not limited to operating guidelines, definitions and
lists of abbreviations.

S, Asused herein, “cardiovascular pharmaceutical products” means the products within
code 31000 of the IMS Uniform System of Classification.

6. As used herein, “Cardizem® CD"” means the diltiazem formulation sold under this

40205.1 4
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7. As uscd herein, “person” means all employees, individuals, and entities, including
but not limited to corporations, associations, companies, parterships, joint ventures, trusts and
estates,

8. As used herein, the terms “document” or “documents” or “documentation™ include
these terms as defined by 16 C.F.R. § 3.34(b) and, in eddition, the original or drafts or any kind of
written, printed, recorded or graphic matter or sound reproduction, however produced orreproduced,
whether sent or received or neither, and all copies thereof which are different in any way from the
original (whether by notation, indication of copies sent or received or otherwise) repardless of
whether designated “Canfidential,” “Privileged” or atherwise and including, hnt nnt limited tn, any
correspondence, papet, book, account, drawing, agreement, contract, e-mail, handwritten notes,
invoice, memorandum, telegram, object, opinion, purchese order, report, records, transcript,
summary, study, survey recording of any telephone or other conversation, interviews or notes of any
conference. The terms “document” or “documents” shall also include data stored, maintained or
orgenized ¢lectronically or magnetically or through computer equipment, translated, if necessary,
by you into reasonably ussble form, and film impressions, magnetic tape and sound or mechanical
productions of any kind or nature whatsoever.

9. Except for privileged materials, produce cach responsive document in its entirety by
including all attachments and all pages, regardiess of whether they directly relate to the specified
subject matter. Submit any appendix, tsble, or other attachment by either physically attaching it to
the responsive document or clearly marking it to indicatc the responsive document to which it

corresponds. Except for privileged material, do not mask, cut, expunge, edit, or delete any responsive

document or portion thersof in any manner.
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10.  As used herein, the words “describe”, “relates to”, “relating to”, “reflects”,
“regarding”, or equivalent language shall mean constituting, reflecting, respecting, supporting,
contradicting, referring to, stating, describing, recording, noting, containing, monitoring, studying,
analyzing, discussing, evaluating or relevant to.

11.  Asusedherein, thg connectives “and” and “or” shall be construed either disjunctively
or conjunctively as necessary to bring within the scope of the discovery request all responses that
might othsrwise be construed tc be outside of its scope.

12.  As used herein, the term *“communication” means every manner of transmitting or
receiving information, opinions, and thoughts whether orally, in writing, or electronically.

13.  Asused herein, the term “health benefit plan® refers to any plan which you operate
or administer which provides for the payment or reimbursement of health care related expenses.

14.  As used herein, the term “prescription benefit plan” refers to any plan which you
operate or administer, either solcly or in conjunction with another entity, which provides for the
payment of or reimbursement for pharmaceutical products dispensed pursuant to doctors’
prescriptions.

15.  Asusedherein, the term “plan” or “plans” refers jointly to the health benefit plan and
prescription benefit plan.

16.  As used herein, the term “substitutability” refers to the degree to which doctors,
patients, pharmacies, wholesalers, pharmacy benefit managers (“PBMs™), and/or health benefit plans
shift purchases between or among pharmaceutical products based on considerations including, but

not limited to, cost, efficacy, and aide effects.
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LAW OFFICES

SHOOK HARDY&BACON LLP

w‘mﬂﬂ‘“ HAMILTON SQUARE LONDON
60D 14TH STREET, NW., SUITE 80O ZURICH
S AN SRANGISCO WASHINGTON. D.C. 20005-2004 A DO
MW TELEPHONE (202) 783-8400 » FACSIMILE {202) 783-4211 BUENOS AREG
0. E- Wiison, Jr,
202.662-4961
dwilson®shb.ocom
June 16, 2000

MEMORANDUM FOR COUNSEL TO: Blue Cross and Blue Shield of Michigan

Re: Subpoena in FTC Docket No. 9293

This memorandum confirms that your client has an extension of time up to and including
Thursday, June 29, 2000, in which to begin producing documents or to file 2 motion to limit or guash
the subpoena issued in connection with the above-referenced matter. During these next two weeks,
we hope to reach agreement on the scope of the subpoena, any necessary amendments to the
outstanding protective order that will facilitate production, and the timing of production. The
granting of this extension is without prejudice to any defenses available to your client with regard
1o responding to the subpoena.

¥f we are not able to reach agreement by June 29 either to extend the time in which to file a
motion to limit or quash, or to produce responsive documents (or both these issues), we will afford
you an additional five business days (with neither July 3 nor 4 being a business day) in which to file
a motion with the Administrative Law Judge.

Thank you for your cooperation. We look forward to working with you. Please contact me
if you have any questions.

D. E. Wilson, Jr.
Attorney for Aventis Pharmaceuticals, Inc.

cc: James M. Spears, Esquire
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SvBPOENA DUCES TELUM
Issued Pursuent to Rule 3.34(®), 16 C.F.R. § 3.34()(1997)

1. 10 Cusodian of Records for. _ 2. FROM
Blue Croas and Blus Shield of Michigan -
600 Lafsyettz B, Bivd.

Detroit, M148226 -~ : UNITED STATES OF AMERICA
c/o Mr. Steven C. Hess

600 Lafeyetsc East FEDERAL TRADE COMMISSION
Detroit, M] 48226

— THIS sUEDoeNa requree you 10 produce Wm
docurmnents (c aﬂnedln Rule a. 34(b)). o tohgtie things - or to parmit lm;gon of premises - ¢ the

d:nemgﬁmspadﬂedln Hemn §, dfnereq.aestofcowsd listed In Item 9, In the procesding described
In 1tem _

3. PLACE COF PRODUCTION OR INSPECTION 4. MATERIAL WILL BE PRCOUCED TO
Shook, Herdy & Bacon L.L.P.
Ann: D. Bdwerd Wilson, Counsel for Hoschst Marion Rouasel, Inc.
Shook, Hardy & Bacon L.L.P. _ 5. DATE AND TIME COF PRODUCT IONOR INSPECT ION
600 14th Street, N.W., Suite 800 : '
Washington, DC 20005-2004 June 26, 2000 at 10:00 a.m.
6. SUBJSCT C5 EROCESDING |
CrF OF THE
‘ e=r~§gh el W“”'
In the matter of Hoechat Marion Roussel, Inc., et al. ‘ Ch
UNOB A
7. MATERIAL TO BE PRODUCED -

SERVICES

Sce. Mhitf"A" ttt:chédhentd : . ADMIN!S‘TRATIVL

8. ADMINISTRATIVE LAW JUDGE

9. COUNSEL REQ.!'ESTINGSUBPCENA
Shook, Hardy & Bacon L.L.P
The Honorable D. Michset Chappell Jemes M. Spesrs o
] D. Edward Wilson
Fedad Trae Corrsrission Peter D. Bernaein
Wmhmgfon. D.C. 20580 . Counsel for Hoechst Marien Roussel
DATE ISSUED 'S (3 TURE
WAY 17 200
ENERAL INST RUCT IONS
APPEARANCE : * . TRAVEL EXPENSES
The ddivery of this 3 ' 0. T he Corrrnission’s RuaofPra:ﬁcw re that fess
method qulb-d by m:x R .03 WMImmedd pazm%mtwvw
Praction is legd service and moy subect you o @ aeperoce. dam to
pencity impexeed by iow fa fdiure to comgly. coumd listed In- Itcn 9 tor r\eyc:u
FHMV or tmally IiVing sormew omer
MOTION TO LIMIT OR QUASH hon e cckies subers ondl 1t would

reqire ucnslve trozd fa you 1o q*xr you must
The Cormmissian’s Rules of Pra;ﬂm require that gy osf prior coprovd fremcnnd listedin Item 9.

motion to limit n utpoena
xvlthln he scriler of 1 c?u y avice or ﬁ-{emﬁd;
orignad tan Y g the
tion rruw_ ﬂlw.:‘mh ‘Secret the
t of service of mg"' og.ln%\

cocument upon
listed in item 9, ond won di other porties 10°-%] T umoa\o
oy the Rua d’ Fraa u:\“&l.tho Poparwork Rnx:nm of 1980

FICFam708 (rev. 1 A7)
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SUBPOENA AD TESTIFICANDUM
issued Pursucont to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a(1) (1997)

2. FROM
Dean Goldberg
United Healthcare
6300 Highway 55 UNITED STATES OF AMERICA
Minneapolis. MN 55427 FEDERAL TRADE COMMISSION

T his subpoenarequires you to goper and give testimony, o the ddte cnd time spedified in Item 5. a
the request of Counsel listed in Item 8, in the proceeding dsscribed in ifem 6.

3. PLACE OF HEARING

4. YOUR APPEARANCE WILL BE BEFORE

Notary Public
. (At the request of
Pat Carl & Associates Respondent Andrx Corporation)
10911 Highway 55. Suite 205 5. DATE AND TIME CF HEARING CR DEPCSITICN

Minneapolis. MN 55441

July 26. 2000 at 10:30 a.m.

4. SUBJECT CF PROCEEDING

Andrx vs

1 the matter of Hoechst Marion Roussel. Inc.. et al,

7. ADMINISTRATIVE LAW JUDEGE

8. COUNSEL REQUESTING

s . suspam;/ﬁ 922 2700

Solorpon, Zauderet, Ellenhom, Frischer & Shuy

The Honorable D. Michael Chappell 45 Rockefeller Plaza, 7th Floor

New York, New York 10111

Fecerd Troge Commission Attorevs tor Respondent Andrx

Washingten, D.C. 20580

DATE ISSUED SECRETARY'S SIGNATURE
MAY 12 200 MQ( é té
GENERAL INSTRUCT lo&s
APPEARANCE TRAVEL EXPENSES
The delivery of this subpoena fo you by The Commission’s Rules of Practice require that fees

method presaibed by the Comymission’s Rdesa::% ond mileage be pdd by the party that requested your

Practica Is | service ad ey
pendty impgge% by low for falure to comgly.

subject you to @ anca You s ld present your dam fo
i md listed in Item 8 for?paynmf. If you ge

mcnently o temporcrily living samewheare other
hon the cddress on this' subpoena and it would
require excessive fravel for you to goped must

to , you
MOTION TO LIMIT OR @UASH get prior cpprovd from Counsel listed in tern 8.
The Commission’s Rules of Practice require that oy

moticn to limit or g.ztsh
within the exrlier of 10 oy

this subpoena be filed

s cfter service or the time

for compiance. The orignd and ten copies of the

i‘nad'u grnéts be filed with the Seaetgg g{f the

eckex r Commission, ComEani a
cocument

offidavit of service of the

upon counsel

listed in 1tam 8. ond ypon dl other parties prescited T his subpoena does not requir ovd by OVB

by the Rules of Practice.

)
under the Paperwork Reduction Act of 1980.

TCFram70-A (ev. 1 R7)
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(®), 16 C.F.R. § 3.34(®)(1997)

P.@3715

Dean Goldberg

United Healthcare

6300 Highway 55
Minneapolis, MN 55427

This subpoenc rfequires yod 10 rodluce ond peximil Ins
cocuments (s defined in Rule 3.34(). o tangble things

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

fon and copying © ignaed COOKS,
- or to permit inspection of premises - & the

ddte ond time specified in Item §, o the request of Counsd listed in Item 9. in the proceedng osscribed

initem 6.

3. PLACE OF PRCDUCTION CR INSPECTION

Pat Carl & Associates
10911 Highway 55. Suite 205
Minneapolis, MN 5544]

&. MATERIAL WILL BE PRODUCED TO
Respondent — Andrx Corporation

5. DATE AND TIME OF PRODUCTION OR INSPECTION

Julv 26. 2000 a1 10:30 a.m.

6. SUBJECT OF PROCEEDING

in the matter of Hoechst Marion Roussel. Inc.. et al.

7. MATERIAL TO BE PRODUCED

See Exhibit A

8. ADMINISTRATIVE LAW JUDGE
The Honorable D. Michael Chappell

Federd Trade Commission
Waoshington, D.C. 20580

9. CCUNSEL REQUESTING SUBPCENA

Solomon, Zauderer, Elienhom, Frischer & Sharp
45 Rockefeller Plaza, 7th Floor
New York, New York 101]1

Aloraeys for Respondent Andrx

SECRETARY'S SIGNATURE

/-\:

DATE ISSUED

1Ay 12 206

i - GENERAL INSTRUCTIONS

APPEARANCE

The cdivery of this subpoena to you ay
method pre;/c'ibed by the Commission’s Rta{a of
Prcctice is legd service ond may subject you to @
pendty impased by low for falure to comply.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that oy
motion to limt o ca.:@h this sutpoena be filed
within the exrlier of 10 doys dfter service or the time
for comglionce. The orignd and ten copies of the
ifion must be filed with the Secetay of the
ederd Trage Commission, aocompanied by an
officovit of service of the document upon counsel
listed in Item @, ond upon dl other parties prescribed
by the Rules of Proctice

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees
<nd milecge be pdd me pcrty thot requested your
cpeaance,  You S d present your dam fo
counsd listed in item 9 for poyment, If you ae
?amcnenﬂy or temporgily living somewhere other

han, the address on this subpoena ond it would
require excessive trovel for you 1o gpper, you must
oet prior qoprovd from counse listed in item 9.

This subpoéno coes not require ovd OvViB
under the Poosrwork Remgrci“m Ag of 1<?8c'):fy

TCFom70-8 (ev. 1 R7)
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Exnitbit A to Subpocna Duces Tecum

In the Matter of

Docket No. 9293
Hocchst Marjon Roussc], Inc., et a],,

Respondents

HMRI’S FIRST DOCUMENT PRODUCTION REQUEST
TO ED HEALTYCARE SERVICES C.

Respondent Hoechst Marjon Roussel, Inc. (“HMRI"), pursuant to the Federal Trade
Commission’s Rulos of Practice for Adjudicarive Proceedings, 16 CF.R. § 3.34(b), requests that
United HealthCare Services, Inc. (hereinaftcr referred to ag “the company”) produce documents and
other things for inspection aud copying, within 20 days, in response to the Document Requests set
forth below, and in accordance with the Definjtions and Instructions following thercafter, at the
offices uf Shook, Hardy & Bucop, L.L.P.. 600 14th Strect, N.Ww, Washingion, D.C. 20005, or such
location as may be mutually agreed upon.

DOCUMENT REQUESTS

RequestNo. 1,; Al documents that reflect or relate 1o determining pharmaceuti cal products
for inclusion in, or exclusion from, formularies, including but not limited to contract manuals,
contract traming mannals, account training manuals, standard form contracts, discount grids, markct

share tiers, and mariet scgment listings.
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PAGE. B4
JUN 22 ’48 89:45



(Lau) 0. 44 VU y:iqp/ol. ¥140/NU 40003430 D

nUN

Request No. 2.: Al documents compnising pharmaccutical product formulanes used in
connection with any health bencfit Plan or prescription bencfit plan through which you reimburse
phanmacies and/or individuals for pPhamaccutjcal products dispensed pursuant 1o doctors’

prescnptions.

Request No. 3.: AJl documenits that reflce( Or relatc in any manner to the classification of

products for rreatment purposes and for determining C0-payments or reimbursement amounts for
individual participants and/or payments to pharmacies,

Request No. 4.: Al documents that reflect of relatc to any process or criteria, Whether
¢bnical or cconomic, including those documents relating to any internal orgunization sucl; as a
Pharmacy Quality Advisory Committee (“PQAC" or “QC") or Pharmacy and Therapeutics
Commitice (“P & T, used to detcrmine the cardiovascular Pharmaccutical products to be included
i, or excluded from, any formulary,

Request No.5.: Al docnments that reflect ar relatc to the policics ur criteria for making any
initial classification in formularies as we)] as any reclassification of any previously classified
pharmaceutical product in subsequcnt formulary listings,

Request No. 6.: All documents that reflect or relate to the formularies in which Cardizem®
CD has heen Jisted, including but not limited (o documents identitying al) classifications or
catcgories in which Cardizem® CD has been listed in each formulary. as well as the other
Pharmaceutical products included in each category so described.

Request No. 7.: A1l documents that reflect or relate 1o standards of care for the treatment
of hypertension and/or angina through the use of cardiovascular pharmaceutica products.

40195.¢ 2
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Request No. 8.: All documents that reflect or relate, in auy way, the substitutability of any
cardiovascular pharmaceutical product for any other cardiovascular phamnaccutica) product.

Request No. 9.: All documents that reflect or relate in any way 1o programs, campaigns or
activities undertaken by you which are designed to encourage the use or substitution of any
cardiovascular pharmaceutical product for any other cardiovascular pharmaceutical product.

Reguest No. 10.:  All documents that reflect or relate 1o agreements or contracts belween
you and any of the entities Jisted on Attachment | with regard 1o cardiovascular pharmaceutical
products.

Request No. 11.: Al documents that reflect or relate in any way to the negotiation of
contracls or other agrecments regarding discounts, rebates, credsts, allowances, charge backs and
other price adjustments between you and any of the entities listed on Attachment 1 with regard to
cardiovascular pharmaceutical products.

Request No. 12.: Alldata and reports, including butnot limited to data and reports provided
by third-party vendors such as IMS, that reflect or relate to the sales of any cardiovascular
Pharmaceutical product and any analysis that might consider: (1) the extent to which these products
competc against each other and compete against Cardizem® CD and other sustained release
diltiazem products; (2) the extent to which sales of the products respond to/or are affected by
vanations in pricc or manufacturc: discounts, rebates, credits or other price adjustments: and (3) the
extent to which sales of the products respond to changes in the formulary classifications maintained

by third-party payors, insurers and other health care providers.

40}%5.1 3
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DEFINITIQNS AND INSTRUCTIONS

1. Unless otherwise stated, the requests herein refer 1o the time period of January 1,
1992 through present and 1o informatjon relating to the

2. As used herein, the words “you” or “your” shall mean United HealthCare Services,
Inc., and each of jts predecessors, successors, groups, divisions, subsidiaries and affiliates.

3. As used lierein, “HMRI™ shal mean the Respondent Hoechst Marion Roussel, Inc.

and each of its predecessors, successors, groups, divisions, subsidiaries and affiliatcs,

Phammaceutical products in classifications other than “cardiovascular Phaninaceutical products” but
includes al] descriptive matena), including but pot limited to operating puidelines, definitions and
lists of abbreviatjons.

5. Asused herein, “cardiovascular phammaceutjeal products” means the products within

code 31000 of the IMS Uniform System of ClassiGcation.

6. As used herein, “Cardizem® CD" means the diltiazem formulation sold under this

hame,

40198, | 4
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7. As used herain, ““person” means g} cmployees, indi viduals, and entitics, mcluding

but not limited to corporauions, associations, companics, Partnerships, joint ventures, trusts and

8. As used herein, the terms “document” or “documents™ or “documentation” include
these terms as defined by 16 CF.R. § 3.34(b) anq, in addition, the original or drafts or any kind of
written, printed, recorded or graphic matter or sound reproduction, howcver prochiced or reproduced,
Whether sent or received or neither, and all copies thereof which are different in any way from the
onginal (whether by notation, indication of copies sent or received or otherwise) regardless of
whether designated “Confidentia), ™ “Privileged” or otherwise and including, but not limited to, any
cotrespondence, paper, book, account, drawing, agreement, contract, e-mail, handwritten notes,
mvoice, memorandum, tejegram, object, opinion, purchase order, report, records, franscript,
summary, study, survey recording of any te) ephone or other conversation, interviews or notes of any
conference. The termg “document” or “documents™ shall also include dara slored, maintained or
organized electronically or magnetically or through computer cquipment, Uanslated, {f necessary,
by you into reasonably usable form, and film impressious, magpetic Tape and sound or mechanical
productions of any kind or hature whatsoever.

9 Except for privileged matenals, producc each Icsponsive document in jts entircty by
inchnding al) attachments and all pages, regardless of whether they directly rejate to the specificd
subject matter. Submir any appendix, table, or other attachment by either Physically attaching it to
the responsive document or clearly marking it to indicate the responsive document to which it
comresponds. Except for privileged matcrial, do not mask, cut, eXpunge, edit, or delete any responsive
document or portion thercor it any rpanner,

30195 ) 5
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10. As used herein, the words “describe”, “relates to0”, “relating 0™, “reflects”,
“reganding™, or equivalent language shal) mean constituting, reflecting, respecting, supporting.
contradicting, refeming to, stating, describing, recording, noting, containing, monitoring, studying,
analyzing, discussing, evaluating or relevant 1o,

Tl Asused herein, the conncctives “and” aud “or* shall be construed entherdisjunctively
Or comjunctively as necessary 10 bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of jts scope.

12, Asused herein, the tem; “coramunication” means every mamner of transmitting or

receiving information, opinuons, and thoughts whether orally, in wriling, or electronically.

or adminjster which provides for the payment or reimbursement of heaith Care related expenses.

14, As used hercin, the 1crm “prescription benefit plan” refers to any plan which you

15. Asusedherein, the term “plan” or “plans” refers jointly to the health benefit plan and

prescription benefit plan,
16, As used herein, the temm “substitutability” rcfers to the degree to which doctors,

patients, phammacies, wholesalers, Pharmacy benefit Managers (“PBMs”), and/ot health benefit plans

40)95,) 6
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17 The response to each document Production request is (o be numbered in a manner
consistent with these requests and is to be preceded by the specific rcquest.

18, Ifanyformof privilegc Of Immunity is claimed as ground for withholding a Tesponse,
submit a written Statement that describes the factual basis of the purported privilege or claim of
Ummunity in sufficient detaj] 1o pemit the court to adjudicate the validity of the clajm.

19, Ifa request is deemed objectionable, state the reasons for the ohjection. If a portion

portion of the request.

SHOOK, HARDY & BACONLLpP.

By:z;23>,47?-4767(}3’7”47 ’

James M. Spears U
Paul . Schleifman

D.E. Wilson, Jr.

Peter D. Bemstein

600 14th Street, N.w,
Washington, D.C. 20005-2004
202-783-8400

Attorneys for Respondent Hoechst Marjon Roussel. Inc.
Dated: J uncg . 2000

Attachment | , Mtached

401954 7
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Attachment 1 to Subpoena Duces Tecum
Issued on Behalf of HMRI

Pfizer. Inc.
Merck & Co., Inc. -
Asltra Zeneca Phamaccuricais Lp
Novartis Pharmacenticals Corporation
Abbott Laboratories Inc.

Mylan Phammaccuticals Inc.
Parke-Davis

Key Pharmaceutical, Inc.

Bayer Corporation

G. D. Searls & Co,

Watson Laboratorics, Inc.

Zcnith Goldling Pharmaceuticals Tnc.
Forest Pharmaceuticals, inc.

Biovail Corporation

Teva Pharmaceuticals USA, Inc.

JUN 22 48 89:47
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PORTER WRIGHT MORRIS & ARTHUR ..

Attorneys & Counselors at Law

Shawn G. Lisle 1667 K Street, N.W., Suite 1100
202-778-3081 Washington, D.C. 20006-1605

slisle@portcrwright.com
Facsimile: 202-778-3063

Toll Free: 800-456-7962
* Admitted in Pennsylvania Only

July 19, 2000

By Facsimile (202) 783-4211
Original By Regular Mail

D. E. Wilson, Esquire

Shook Hardy & Bacon
Hamilton Square

600 14™ Street, NW, Suite 800
Washington, DC 20005-2004

Re:  In the Matter of Hoechst Marion Roussel, Inc. et al.
Docket No. 9293 (U.S. Fed. Trade Comm.

Dear Ed:

This correspondence is to memorialize the items we discussed during our telephone
conference yesterday afternoon. Despite our unfortunate inability to agree on a more focussed
list of relevant cardiovascular drugs, I nevertheless called you today to discuss a middle-ground
that we believe will fairly and reasonably accommodate your client.

We agree to begin, on a rolling basis, the production of high-level core documents that
are responsive to HMRI’s requests for: (1) formularies and formulary manuals (if any) for
“cardiovascular pharmaceutical products;” (2) studies relating to “substitutability therapeutics”
for Cardizem CD; (3) the names of the Pharmacy Benefits Managers (“PBM’s”) utilized by
United Health Care and BlueCross BlueShield of Michigan; (4) the contracts held by Kaiser for
Diltiazem; and (5) the names of the personnel at United Health Care and BlueCross BlueShield
of Michigan who are chiefly responsible for the PBM contracts, as well as the name(s) of the
person(s) at Kaiser chiefly responsible for pharmaceutical manufacturer contracts.

If, after reviewing our production of the core documents, you determine that you need
supplemental documents, then please inform us. In this regard, we will work with you in an
attempt to accommodate your requests so long as they do not become unduly burdensome.
Although we do not anticipate any disagreements arising in the future, if one should occur, we
will work with you in a good faith attempt to resolve any problems. If this cannot be
accomplished, only then would we seek limitations from the court.

Cincinnati ¢ Cleveland » Columbus ¢ Dayton » Naples, FL ¢ Washington, DC
www.porterwright.com



D. E. Wilson, Esquire
HMRI Subpoenas
Page 2

I have sent to you the proposed modifications to the Protective Order that we believe are
necessary in order to safeguard and preserve the confidential nature of the documents we are
willing to provide. To this end, we intend to request that the court modify the Protective Order
so as to provide the assurances that we believe are essential. Once a suitable protective order is
in place, we will be in a position to begin our documents production. As you know, the
Protective Order currently in place was entered months before we were served with the
subpoenas. As a result, we did not have the benefit of participating in the negotiations of its
terms, and now have no option other than to ask the court for the appropriate modifications.

Please let us know immediately if you have any concemns about the production format
that we have proposed. We appreciate your cooperation so far in this matter, and we look
forward to continued amicable communications with you.

Sincerely,

Shawn Lisle

WASHINGTON/114096 v.02
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Proposal to add language to the end of existing paragraph 2 of the FTC Protective Order:

Existing Paragraph 2:

2. Discovery Material may be designated as Confidential Discovery Material by
Producing Parties by placing on or affixing, in such manner as will not interfere with the
legibility thereof, the notation “CONFIDENTIAL - FTC Docket No. 9293 (or other similar
notation containing a reference to this Matter) to the first page of a document contaimng such
Confidential Discovery Material, or, by Parties by instructing the court reporter to denote
cach page of a transcript containing such Confidential Discovery Material as “Confidential.”
Such designations shall be made within fourteen (14) days from the initial production or
deposition and constitute a good-faith representation by counsel for the Party or Third Party
making the designations that the document constitutes or contains “Confidential Discovery
Material.”

Proposed addition to as new paragraph under current paragraph 2:

41224 ¢

In addition, in order to permit the Third Parties to provide additional protection for a limited
number of docurments which contain sensitive information, parties may designate documents
as "RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY" by placing on or affixing
such legend on each page of the document. It is anticipated that documents to be designated
"RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY" would include marketing
plaus, sales forecasts, business plans, operating plans, pricing and cost data, price terms,
analyses of pricing or competition information, personnel information and that this
particularly restrictive designation is to be utilized for a limited number of documents.
Documents designated "RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY"
shall not be disclosed to the individuals designated under paragraph 5, hereof, but, in
all other respects shall be treated as Confidential Discovery Material and all references in this
Protective Order and in the exhibit hereto to Confidential Discovery Material shall inchude
documents designated "RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY."

ido24



Propos

al to add language to the end of existing paragraph 2 of the FTC Protective Order:

July 10,2000 DRAFT

Existin

g Paragraph 2:

2. [(a)] Discovery Material may be designated as Confidential Discovery Matenal by
Producing Parties by placing on or affixing, in such manner as will not interfere with the
legibility thereof, the notation “CONFIDENTIAL - FTC Docket No. 9293 (or other similar
notation containing a reference to this Matter) to the first page of a document containing such
Confidential Discovery Material, or, by Parties by instructing the court reporter to denote
each page of a transcript containing such Confidential Discovery Material as “Confidential.”
Such designations shall be made within fourteen (14) days from the initial production or
deposition and constitute a good-faith representation by counsel for the Party or Third Party
making the designations that the document constitutes or contains “Confidential Discovery
Material.”

Proposed addition to as new paragraph under current paragraph 2:

PROPOSED

(b) In order to permit Producing Parties to provide additional protection for a limited
number of documents which contain commercially sensitive information, Producing Parties
may designate documents as "RESTRICTED CONFIDENTIAL, ATTORNEY EYES
ONLY, FTC Docket No. 9293" by placing on or affixing such legend on each page of the
document. It is anticipated that documents to be designated "RESTRICTED
CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293" would include
marketing plans, sales forecasts, business plans, contracts, operating plans, pricing and cost
data, price terms, analyses of pricing or competition information, personnel information and
that this particularly restrictive designation is to be utilized for a limited number of
documents. Documents designated "RESTRICTED CONFIDENTIAL, ATTORNEY EYES
ONLY, FTC Docket No. 9293" shall not be disclosed to the individuals designated under
paragraph 5, hereof, and shall not be disclosed to Experts/Consultants (paragraph 4(c),
hereof) and to witnesses or deponents at trial or deposition (paragraph 4(d) hereof) who
are officers, directors, or employees of pharmaceutical companies except in accordance
with subsection (c) of this paragraph 2. In all other respects RESTRICTED
CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293 material shall be
treated as Confidential Discovery Material and all references in this Protective Order and in
the exhibit hereto to Confidential Discovery Material shall include documents designated
RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293.

(c) Disclosure to Experts/consultants, Deponents or Witnesses Who_ Are Officers,
Directors, or Employees of Pharmaceutical Companies



If any Party desires to disclose RESTRICTED CONFIDENTIAL. ATTORNEY EYES
ONLY. FTC Docket No. 9293 material to any Expert/Consultant. deponent or witness who
is an officer, director, or employee of a pharmaceutical company (“the individual™). the
disclosing Party shall notify the Producing Party of its desire to disclose such material. Such
notice shall identify the specific individual to whom the RESTRICTED CONFIDENTIAL.
ATTORNEY EYES ONLY, FTC Docket No. 9293 material is to be disclosed. Such
identification shall include. but not be limited to, the full name and professional address
and/or affiliation of the proposed individual. The Producing Party may object to the
disclosure of the RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY. FTC
Docket No. 9293 material within five (5) business days of receiving notice of an intent to
disclose the RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY. FTC Docket
No. 9293 material to an individual by providing the disclosing Party with a written statement
of the reasons for the objection. If the Producing Party timely objects. the disclosing Party
shall not disclose the RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY. FTC
Docket No. 9293 material to the identified individual, absent a written agreement with the
Producing Party or order of the Administrative Law Judge. The Producing Party lodging an
objection and the disclosing Party shall meet and confer in good faith in an attempt to
determine the terms of disclosure to the identified individual. If at the end of five (5)
business days of negotiating the parties have not resolved their differences or if counsel
determine in good faith that negotiations have failed, the disclosing Party may make written
application to the Administrative Law Judge as provided by paragraph 7(c) of this Protective
Order. If the Producing Party does not object to the disclosure of RESTRICTED
CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293 material to the
Expert/Consultant within five (5) business days, the disclosing Party may disclose the
RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293
material to the identified individual. Disputes concerning the designation or disclosure of
RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY, FTC Docket No. 9293
material shall be resolved in accordance with the provisions of paragraph 7.

PROPOSED



sle, Shawn G.

om: Edward Wilson [DWILSON@shb.com]
:nt: Monday, July 10, 2000 12:14 PM
v SLisle@porterwright.com
ibject: Proposed Amend to FTC protective Order (Eyes Only) WPD
g
wordPerfect 6.1

Here is the draft. As we discussed, we are looking for whatever language you may want to define the
unterpart to pharmaceutical company.

.anks you.
! Wilson

E. Wilson, Jr.

100k, Hardy & Bacon, L.L.P.
lite 800

0 14th Street, NW.
ashington, D.C. 20005-2004
12-783-8400

)2-783-4211 (fax)
vilson@shb.com
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SUBPOENA AD TESTIFICANDUM

1)
Issued Pursuant to Rule 3.34(a)(1). 16 C.E.R. § 3.34(@(1) (1997)
10 2. FROM
Dean Goldberg .
United Heslthcare
6300 Highway 55 UNITED STATES OF AMERICA
Minmeapolis. MN 55427 FEDERAIL TRADE COMMISSION

1
This suDOoENa recuires you 10 oo and gve testimerny, o the ade ond fime spadified in item 6. G
the recuest of Caunsel listed in Item 8, in the proceeding asscribed in Item 6.
4. YOUR APPEARANCE WILL BE BEFORE

3 ACE OF HEARING

Nowry Public
) (At the nequest of
at Carl & Associates Respandent Andrx Corporation)
3911 Highway 33. Suite 205 3. DATE AND TIME CF HEARING OR DEPCSITICN

linneapolis. MN 35441

July 26. 2000 az 10:30 a.m.

SUBJECY CF PRCCEEDING

Andrx vs
‘he matter of Hoechst Marion Roussel, Inc.. et al.

ADMINIST RAT IVE LAW JUDGE 8. COUNSEL REQUESTING SUBPCENA
Mg{ /8 956 S700
e Honorable D. Michael Chappell prigisiem e T, Frischer & Sharp
New York, New York 10111
Washingten, D.C. 20580 )
ATE ISSUED SECRETARY'S SIGNATURE

GENERAL INSTRUCT IONS

APPEARANCE TRAVEL EXPENSES
The celivery of this S to by The Commission’s Rules of Prachce require thot fees
X O ety tha recuested your

rmarhod Fesained thelczamdss\qn' s Rules Of mdrrilecgaba;:4:::‘«:!::;\0‘Jl _
Practice Is legxd s 0o ond may subject yau 1o G ﬁm You § present your dam 1o
pendfy irmnpased by low for falure to comgly. @ listed in item 8 for poyment. If you ao
y o temporcrily livi somewhera other
T o vl o Y 10 R
) -
MOTION TO LIMIT OR QUASH o o Grpravd from QO Y O e Tremn B.

The Connission’s Rules of Proctice recaare thar ay

moticn to imit o g.n:sh this subpoena be filed

within the exlier of 10 doys dffer sevice ar the time

for comglionce  The arignd ond ten oopies of the

Estrhcn mus? e filed with the Seast_g of the
ecerd Trase Commission, GoCOmEXy by &

ﬁﬁm I%'nsg’wmdoe dupmdem mﬂm mxswa This sutpoena doss not require ovd by OMB
3 ! . e presc S S 1

oy the Rules of Prectioa d uncier the Paperwork Reciuction of 1980.

tho
d
?

"CFam70-A (ev. 107)
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SUBPOENA DUCES TECLM
lssued Pursucnt to Rule 3.34(0), 16 CF.R. § 3.34)(1997)

T-264 P.u3/13 r=uii

2. FROM

Dean Goldberg

Unirted Healthcare UNITED STATES OF AMERICA

6300 Highway 53 FEDERAL TRADE COMMISSION

Minpeapolis, MN 55427

S 5 feCKAres you 10 RF Pt mﬁim‘ﬁ"m‘mg‘ﬁiguﬁ' "COOKS., -

cocuments (cs asfined in Rule 3.34¢). o tongbe things - or 1o perrrit inspection of premises - @ e
core ond fime specified in item 5. o the request of Counsd listed in ltem 9. in the procseding asscribed
inltem 6.

LACE OF PRODUCTION CR INSPECTION

‘at Car] & Associates
0911 Highway 55. Suite 203
Ainneapolis, MN 535441

4. MATERIAL WILL BE PRODUCED TO
Respondent — Andrx Carporation

5. DATE AND TIME OF PRODUCTION COR INSPECTION

July 26. 2000 v 10:30 a.m.

R ——————
SURJECT OF PRCCEEDING

the matter of Hoechst Marion Roussel. Inc.. et al.

MAT ERIAL TO BE PRODUCED

See Exhibit A

ADMINIST RAT IVE LAW JUDGE

e Honorable D. Michael Chappell

0. CCUNSEL REQUESTING SUBPCENA

Solomen, Zsuderer, Ellenhom, Frischer & Sharp
4S Rockefelier Plaza, 7th Floor
New York, New York 10111

Fecderd T rae Commission Attorneys for Respandent Andrx
Washington, D.C. 20580
ATE ISSUED SECRET ARY'S SIGNATURE
HAY 12 200
GENERAL INSTRUCTIONS
APPEARANCE TRAVEL EXPENSES
The ddivey of s to, awy The Qorryrission's Rules of Prachice recyire thas fees
method pres arited the Corrrission’s Rules of a\dmle@bapadb{’mapawmareqatwyw
Pretion 16 lepxd service ond Moy 8 ect you 0 O s You S d present your dam fo
pendity Imposed by low for talure to comely. corsd listed in (tem 9 for ¢ . If you oe
me ;:g s on msw la":rp%ss\o aﬂrﬁewwd
s [
MOTION TO LIMIT OR QUASH require excessive frovel for you 1o goped. you must
. ) o=t prior goxxovd from coursd listed in item 9.
T he Cammission’'s Rules of Practice rexquire that ay
motion to limit o ms s be filed
within the ecrlier of 1 dter service o the time
tor complionca.  The erignd ond ten copes of the
Estmon must be filed with the Seaefay of the
erd Troeoe Commission ed by
F‘:ed|1|g¢:gwg}1gw\ di other port =) ‘b:: This sunpoéwa coes not require ovd by CVB
S n . ta cri
t‘w the Ruies of Practica = under e Poperwark Reauction A% 1980

TC fom70-8 (. 1 R7)
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S!"SPOENA DUCES TEC'IM
Issued Pursuant to Rule 3.34(), 16 C.F.R. § 3.34(®)(1997)

Eric Bergen

United Healthcare

6300 Highway 55
Minneapolis, MN 55427

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

THis subpoena recuires you fo produce and
documents (a8 defined in Rule 3.34(B)).
dote ond time specified in Item §, o the request
inltem 6.

perrit irspediion ond copying of designaied books,
or tangide things - or to parmit inspection of premises - ct the
of Counsd listed in Item 9. in the proceeding described

3. PLACE CF PRCDUCTION OR INSPECTION

Pat Carl & Associates
10911 Highway 55, Suite 205
Minneapolis, MN 55441

4. MATERIAL WILL BE PRODUCEDTO
Respondent — Andrx Corporation

5. DATE AND TIME OF PRODUCTION OR INSPECTION

Tuly 26, 2000 at 10:30 a.m.

6. SUBJECT OF PROCEEDING

In the matter of Hoechst Marion Roussel, Inc., et al.

7. MATERIAL TOBE PRODUCED

See Exhibit A

8. ADMINISTRATIVE LAW JUDGE

The Hounorable D. Michael Chappell

9. OOUNSEL REQUESTING SUBPCENA

Solomon, Zauderer, Ellenhom, Frischer & Sharp
45 Rockefeller Plaza, 7th Floor
New York, New York 10111

Federd Trade Commission Attameys for Respondcat Andrx
Washingtor, D.C. 20580
DATE ISSUED SECRET ARY’S SIGNATURE
MAY 12 2000 M\‘g (%L

GENERAL INSTRUCTIONS

APPEARANCE

The ddivery of this subpoena to you av
method presaibed by the Cormmission’s Rﬁa of
Practice is 'egd service ond may subject you to a
pendty imposed by low for fdlure to comgly.

MOTION TO LIMIT OR QUASH

Tha Commission’'s Rules of Pradtice recuire that any
motion to limit or h this su be flled
within the earlier of 10 ckys ofter service or the time
for comdianoe. The orighd and ten coples of the
itton must be filed with the Seaelay of the
edard Traoe Commission, aooompenied by
offidavit of service of the document upon ocounsd
listed in Item 9, ond upon di other parties rescribed
by the Rules of Practics.

TRAVEL EXPENSES

The Commission’s Rules of Practics require that fees
and milecge be pad b‘g}e paty that recuested your
aqpeamce.  You should present your dam to
ocounsd listed in item 9 for poyment.  If you ae
%qmmﬂy o temporaily living somewhere other

the address on this subpoena and it would
recpuire excessive travel

for you to , you must
Qef prior approvd from

oounsd listed |En tem 9.

This su does not require

C ovd by OvVB
unciexr the Poperwork Reduchion A

of 1980.

FICFam70-8 (rev. 1R7)
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_' SUBPOENA AD TESTIFICANDUM
Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(c)(1) (1997)

Eric Bergen

United Healthcare

6300 Highway 55
Minneapolis, MN 55427

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

T his suboana recuires you to cppear and give testimony, a the date ond fime spedified in [tem 5. a
the request of Counsel listed In Itam 8, in the proceeding described In item 6.

3. PLACE CF HEARING

Pat Car] & Associates
10911 Highway 55, Suite 205
Minneapolis, MN 55441

4. YOUR APPEARANCE WILL BE BEFORE

Notary Public
(At the request of
Respondent Andrx Cotporation)

5. DATE AND TIME OF HEARING OR DEPCSITION

July 26, 2000 at 10:30 a.m.

6. SUBJECT CF PROCEEDING

|
. In the matter of Hoechst Marion Roussel, Inc., et al.

7. ADMINISTRATIVE LAW JUDGE

The Honorable D. Michael Chappell

8. OOUNSEL REQUESTING SUBPCENA

Solomon, Zauderer, Eltenhom. Frischer & Sharp
45 Rockefelter Plaza. 7th Floor

Federd Trace G ission New York, New York 10111
Washingion, D.C. 20580 Attorneys for Respondent Andrx
DATE ISSUED SECRETARY'S SIGNATURE

‘NAY 12 2000 MQW

GENERAL INSTRUCTIONS

APPEARANCE

The ddivery of this subpoena 10
method prescribed the Ca‘m‘isslons R%,es of
Proctios Is legd service and may subject you to @

pendty imposed by low for fdlure to comrgly.

MOTION TO LIMIT OR QUASH

The Cammission’s Rules of Practios reauire that ay
motion to limit or %uh this subpoeno be filed
within the ecrlier of 1 s cfter sarvice or the time
for complionca.  The cngnd ond ten copies of the
ition must be flled with the Secetgg of the
edard Trode Corrmission, oooompani by an
officavit of servios of the document upon coursd
listed in item 8, and upon di other parties prescribed
by the Rues of Practice.

TRAVEL EXPENSES
The Commission’s Rules of Practice require that fees

axd mil b pad paty thatr ted your
GCOB m b(\ould nesenf y%%r‘esddm to
% e hsfed m ltem 8 for poyment. If you ae

y or tamporcrily living somswhere other
han fhe cddess on this sutpoena and it would
require excessive travel for you to goped, you must
gat prior cpprovd from Counse listed|in item 8.

This subpoenGa coes not 1 re ovd
uncier the Poparwork Dol recdite P sheY M

FICFam70-A (ov. 197)
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EXHIBIT A
1. All documents which relate to the effect of biocequivalent or
generic versions of pionser pharmaceutical products on the market for those pianeer
pharmaceutical products.
2. ' All documents which relate to the actual or potential effect on
competition with, or on sales, prices or market share for the Company’s cardiovascular
pharmaceutical products by any actual or potential prescription or non-prescription drugs

for the treatment of hypertension and angina.

3. All documeats which relate to the actual or potential effect on
competition with, or on sales, prices or market share for the Company's cardiovascular
pharmacentical products by Cardizem® CD or a bioequivalent or generic version of

4. All documents relating to the introduction or sale of bioequivalent
Or generic versions of Cardizem® CD by any person, including, but not limited to:

(2) attempts to introduce a bioequivalent or gencric version of
Cardizem® CD to the commcrcial market,

(b) the historical projections or anticipated dates of entry into
the commercial market of each bioequivalent or generic
version of Cardizem® CD,

(c) any analysis, study, projection, forecast, budget ar plan on
the effect of the introduction of a bioequivalent or generic
version of Cardizem® CD on the Company’s sales,

revenues or profits;
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for each of the first three years following the projected ar

anticipated introduction or sale of bioequivalent or generic

version of Cardizem® CD:

) the projected or anticipated market share (measured
in terms of umit sales and revenues) of the
bioequivalent or generic version of Cardizemn® CD;

(i)  projected or anticipated price of the bioequivalent
ar generic version of Cardizem® CD;

(iii) projected or anticipared price of Cardizem® CD;

(iv) the Company’s projected or anticipared lost annual

revenues and profits.

S. All documents reflecting the sales of any cardiovascular

phmmaoeunca.l product and all docurnents reflecting any measure of the sale, price,
revenues and profits of cach cardiovascular pharmaceutical product, including but not

limited to:

(a)
(b)

(¢)
(@
(©
)

gross and net sales to all customers in units and dollars;
gross number and dollar value of promotional sampie units
sales returns m units and dollars;

cost of goads sold in dollars;

gross and net profit in dollars;

sales, promotion, or marketing expenses;

the list price and wholesale acquisition cost,
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(h)  product retums in units and dollars; and
(i)  rcbates, credits, allowances, charge backs, and any other
adjustment o price.

6. All data and reparts, including but not limited to dara and reports
provided by third-party vendors such as IMS, that reflect the sales of any cardiovascular
pharmaceutical product and aay analysis that might consider: (1) the extent to which
these products cmnpmagainsteachoﬂlaandcmnpetc‘againstCardiwn@CD,Carﬁa
XT™, and other sustained release diltiazem products; (2) the extent to which sales of the
products respond to/or are affected by variations in price or manufacturer discounts,
rebates, credits ar other price adjustments; and (3) the extent to which sales of the
products respond to changes in the manner in which they are listed in formularies
maintained by third-party paycrs, insurers and other health care providers.

7. All documents which reflect in any way standards of care for the
treatment of hypertension and/or angina through the use of cardiovascular pharmaceutical
products.

8.  All documents sufficient to show the name and chemical entity of
all products which the Company believes competes with Cardizem® CD or Cartia XT™.
For each product, produce documents sufficient to explain why the Company belicves

thatpro&mcuutpcwswiﬂxCa:diwn(ﬁCDarCarﬁaXTm.

S. All documents which reflect, in any way, the substitutability or
exchangeability of any actual or poteatial cardiovascular pharmaceutical product for

Cardizem® CD.

3-
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10.  All docoments which reflect, in any way, the substittability of any
cardiovascular pharmaceutical product for any other cardiovascular pharmaceutical
product, mcluding but not limited to, Cartia XT™.

11.  All documents which relate in any way to programs, Campaigns or
activities undertaken by you which are designed to encourage the use or substitution of
any cardiovascular pharmaceutical product for any other cardiovascular pharmaceutical

product.

12.  All documents relating to aménmts or contracts between you and
any of the following other entities: Pfizer, Merck & Company, Zeneca Pharm (now Astra
Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan, Parke-Davis, Key
Pharmaceutical, Astra Pharm L.P., Bayer Pharra, Searle, Watson Lab, Zenith Goldline,

and Forest Pharmaceutical, concerning of relating to cardiovascular pharmaceutical

products.

13.  All documents that relate in any way to the negotiation of contracts
ar other agreements regarding discounts, rebates, credits, allowances, charge backs and
other price adjustments between you and any of the following other entities: Pfizer,
Merck & Company, Zeneca Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX,
Abbott Pharm Prods, Mylan, Parke-Davis, Key Pharmacentical, Astra Pharm L P., Bayer

Pharm, Searle, Watson Lab, Zenith Goldline, and Farest Phamaceutical, with regard to

cardiovascular pharmaceutical products.

14.  All documents relating to agreements or contracts between you and

any of the following other catities: Pfizer, Merck & Company, Zeneca Pharm (now Astra
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Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan, Parke-Davis, Key
Pharmaceutical, Astra Pharm L.P., Bayer Pharm, Searle, Watson Lab, Zenith Goldline,

and Forest Pharmaceutical, with regard to cardiovascular pharmaceutical products.

15.  All documents that relate in any way to the negotiatian of contracts
or other agreements regarding discounts, rebates, credits, allowances, charge backs and
other price adjustments between you and any of the following other entitics: Pfizer,
Merck & Company, Zeneca Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX,
Abbott Pharm Prods, Mylan, Parke-Davis, Key Pharmaceutical, Astra Pharm L.P., Bayer
Pharm, Searle, Watson Lab, Zenith Goldline, and Forest Pharmaceutical, with regard to

cardiovascular pharmaceutical products.

16.  All documents sufficient to identify the individual(s) (by name,
address, position and date) who supervise the negotiation of contracts and/or agreements
between you and any of the following other entities: Pfizer, Merck & Company, Zeneca
Pharm (now Astra Zeneca), Andrx, HMRI, Novartis RX, Abbott Pharm Prods, Mylan,
Parke-Davis, Key Pharmaceutical, Astra Pbarm L.P., Bayer Pharm, Searle, Watson Lab,

Zenith Goldline, and Forest Pharmaceutical, with regard to cardiovascular
pharmaceutical products.
17.  All documents concerning your Company and Andrx, HMRI,

Faulding, Biovail, Cardizem® CD or Cartia XT™, any diltiazem product or FTC File

No. 981-0368.
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18.  All documents produced to the FTC by the Company in connection
with the Section S investigation of the Stipulation and Agreement, FTC File No. 981-

0368.

19.  All communications and documcats which relate to
commumications between the Company and the FTC (including without limitation
documents provided by the Company to the FTC and transcripts of testimony befare the

FTC), concerning FTC File No. 981-0368.

20. All communications with the FTC regarding request for
information, including but not limited to subpoenas and civil investigative demands
received from the FTC and all documents and all communications transmitting responses
or madifying the requests.

21.  All other documents produced to the FTC ar FDA by the Company
relating to HMRI, Andrx, Biovail, Fanlding, Cardizem® CD, Cartia XT™ or diliazem

products.

22.  All other communications and documents which relate to
communications between the Company and the FTC or FDA (including without
limitation docurnents provided by the Company to the FTC ar FDA and transcripts of
testimony before the FTC or FDA) relating to m, Andrx, Biovail, Faulding,

Cardizem® CD, Cartia XT™, or diltiazem products.

23.  All documents maintained by the Company with respect to FTC

File No. 981-0368,
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24.  All documents maintained by the Company with respect to FTC
Docket No. 9293, “Hocchst-Andrx Generic Cardizem,” Complaint issued March 16,

2000.

25.  All commmunications berween the company and FTC with respect
ta FTC Dockst No. 9293, “Hoechst-Andrx Gencric Cardizem,"Complaint issued March

16, 2000.

DEFINITIONS AND INSTRUCTIONS

1. Tothemntmyofthefmcgoingmqummduplicaﬁvein
whale, or in part, with requests previously served by another Respondent on your
company, Andrx is not seeking materials already made _available in this procecding.

2. | Unless otherwise stated, the requests herein refer to the time period
of January 1, 1992 through present.

3. As used herein, the words “you” ar “your,” *your Company," or
“the Company" shall mean the individual and/or entity to whom this subpocna was
directed, and each of its predecessors, SUCCEssOrs, Eroups, divisions, subsidiaries and
affiliates and each of your present or farmer officers, directors, employees, agents,
controlling shareholders (and any eatity controlled by any such controlling shareholder)
or other person acting for ar on behalf of any of them.

4. Asusedherein,“Andrx"shallmmﬂxeRespondmAndxx
Corporation, aud sach of its predecessors, Successors, groups, divisions, subsidianes and
affiliates and each of their present or former officers, directors, cmployees, agents,
controlling sharebolders (and any entity controlled by any such controlling shareholder)

or other persan acting for ar on behalf of any of them.

-7-
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but not limited to operating guidelines, definitions and lists of abbreviations.

9. As used herein, “cardiovascular pharmaceutical products” means
the products within code 31000 of the IMS Uniform System of Classification.

10,  As used herein, “Cardizem® CD" means the diltiazem formulation
sold undexr this name.

11.  Asused herein, "Cartia XT™" means the diltiazem formulation
sold under this name.

12.  As used herein, “person” means all employees, individuals, and
entities, including but not limited to corporations, associations, companies, partnerships,
joint ventures, trusts and estates.

13.  As nsed herein, the terms “document” or “documents” or
«documentation” include these terms as defined by 16 CF.R. § 3,34(b) and, in addition,
the original or drafts or any kind of written, printed, recorded or graphic matter or sound
reproduction, however produced ar reproduced, whether sent or received or neither, and
all copics thereof which are different in any way from the original (whether by notation,
indication of copies sent or received or otherwise) regardless of whether designated
“Confideatial,” “Privileged” ar otherwise and including, but not limited to, any
carrespondence, paper, book, account, drawing, agreement, contract, e-mail, handwritten
notes, invaice, memarandum, telegram, object, opinion, purchase order, report, records,
transcript, summary, study, survey recording of any telephone ar other conversation,
interviews ar notes of any conference. The terms “document™ or “documents” shall also
include data stored, maintained or organized elcctronically or magnetically or through

computer equipment, translated, if necessary, by you into reasonably usable form, and
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film impressians, magnetic tape and sound or mechanical productions of any kind or
nature whatsoever.

14.  Except for privileged materials, produce cach respousive document
in its entirety by including all attachments and all pages, regardless of whether they
directly relate to the specified subject matter. Submit any appendix, table, or other
attachment by either physically attaching it to the respansive document or clearly
marking it to indicate the responsive documnent to which it corresponds. Bxcept for
privileged material, do not mask, cut, expunge, edit, or delets any responsive document
or portion thereof in any manner.

15.  As used herein, the wards “describe” or “relates to” or “relating to”
or “regarding” or equivalent language shall mean constituting, reflecting, respecting,
supporting, conu'adlctmg, referring to, stating, describing, recording, noting, containing,
monitoring, studying, analyzing, discussing, evaluating or relevant to.

16.  As used herein, the connectives “and” and “or™ shall be construed
either disjunctively or canjunctively as necessary to bring within the scope of the
discovery request all responses that might otherwise be construed to be outside of its
scope.

17.  As used herein, the term “communication™ meoans eVery manner of
transmitting or receiving information, opinians, and thoughts whether orally or in writing.

18.  As used herein, the term “health benefit plan” refers to any plan
which you operate ar administer which provides for the payment or reimbursement of
health care relatsd expenses.

19.  As used herein, the term “prescription benefit plan” refers to any

-

-10-
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plan which you operate or admimister, either solely or in conjunction with anotber entity,
which provides for the payment of or reimbursement for pharmaceutical products
dispensed pursuant to doctars’ prescriptions.

20.  As used herein, the term “plan” or “plans™ refers jointly to the
health benefit plan and prescription beaefit pian.

21.  As used herein, the term “group” refers to an employer or other
entity that purchases insurance or benefits under 2 health benefit plan and/or prescripuon
benefit plan.

23 As used herein, the tarm “members™ refers to individuals who are
enrolled in and eligible to receive benefits through a health benefit plan and/or
prescription benefit plan.

23.  Asused herein, the term “pharmacy” refers to any entity, including
mail order vendors and other retailers, which dispenses pharmaceutical products pursuant
to doctars’ prescriptions. When a pharmacy has more than one retail location or outlet,
;ﬂease:nnnnarthzndocumnwnxrequestfhreachlocadxuzseparanﬂy.

24.  As used herein, the term “substitutability” refers to the degree to
which doctars, patients, pharmacics, wholesalers, PBMs, and/or health benefit plans shift
purchases between or among pharmaceutical products based on considerations including,
but not limited to, cost, efficacy, and side effects.

25. The response to each document production request is to be
numbered in 2 manner cansistent with these requests and is to be preceded by the specific
request.

26.  If any form of privilege or immunity is claimed as a ground for

-11-
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withholding 2 response, submit 3 written statcment that describes the factual basis of the
purported privilege or claim of immunity in sufficient detail to permit the court to

adjudicate the validity of the claim.

-12-
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Attorneys & Counselors at Law

Shawn G. Lisle 1667 K Street, N.W._, Suite 1100
202-778-3081 Washington, D.C. 20006-1605
slisle@porterwright.com

Facsimile: 202-778-3063

Toll Free: 800-456-7962
* Admitted in Pennsylvania Only

August 23, 2000

By Facsimile (212) 956-3700
Original By Regular Mail

Sharon M. Sash, Esquire

Solomon, Zauderer, Ellenhomn,
Frischer & Sharp

45 Rockefeller Plaza

New York, New York 10111

Re:  Inthe Matter of Hoechst Marion Roussel, Inc. et al.
Docket No. 9293 (U.S. Fed. Trade Comm.

Dear Ms. Sash:

On August 9, 2000, you faxed to me a letter to memorialize our agreement with respect to
the subpoenas served by Andrx Corporation (“Andrx”) upon United HealthCare (“United”) and
Dean Goldberg. We had agreed that United would produce to Andrx the same documents that it
had earlier agreed to provide to Hoechst Marion Roussel, Inc. (“HMRI”) in response to its
subpoena. Additionally, you requested that United produce any communications that Dean
Goldberg may have had with the Federal Trade Commission concerning Andrx or the
investigation in this proceeding. I informed you that United would produce such
communications if they exist. We also agreed that the noticed deposition of Mr. Goldberg will
be deferred until a mutually agreeable date. Presently, no date has been agreed upon.

After reviewing the terms in your letter dated August 9, 2000, I contacted you and
advised that several of the terms in the letter did not comport with my understanding of our
agreement. We then discussed the specific terms of the agreement reached between United and
HMRI. You indicated that Andrx would agree to those same terms with the additional condition
that United produce any communications that Dean Goldberg may have had with the Federal
Trade Commission. Using the same terms as the HMRI agreement, United agrees to begin
producing to Andrx, on a rolling basis, the following high-level core documents: (1) formularies
and formulary manuals (if any) for “cardiovascular pharmaceutical products;” (2) studies relating
to “substitutability therapeutics” for Cardizem CD; (3) the names of the Pharmacy Benefits
Managers (“PBM’s”) utilized by United; (4) the names of the personnel at United who are

Cineinnati ® Cieveland » Columbus e Dayton e Naples, FL. « Washington, DC
www_porterwright.com
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chiefly responsible for the PBM contracts. If, after reviewing United’s production of the core
documents, you determine that you need supplemental documents, then please inform me. In
this regard, we will work with you in an attempt to accommodate your requests so long as they
do not become unduly burdensome. Although we do not anticipate any disagreements arising in
the future, if one should occur, we will work with you in a good faith attempt to resolve any
problems. If this cannot be accomplished, only then would we seek limitations from the court.
Please let us know as soon as possible if you have any concerns about the production format
previously described, or if any of the terms listed are not agreeable.

Additionally, we received the most recent amended protective order in this matter from
HMRI’s outside counsel. As you know, the protective order was entered months before United
was served with the subpoena. As a result, United did not have the benefit of participating in the
negotiations of those terms and conditions. After reviewing the most recent protective order, we
believe that additional protections are necessary to safeguard and preserve the confidential nature
of the documents our client is willing to provide. To this end, we intend to request that the court
modify the current protective order. Once a suitable protective order is in place, we will be in a
position to begin our documents production.

During our last discussion, you also stated that Andrx may have also served Eric Bergen
of United with a subpoena. Your letter of August 21, 2000, states that a subpoena was served.
We have inquired as to whether Mr. Bergen did in fact receive service of the subpoena, but do
not yet know this to be the case. At your earliest convenience, please provide me with the date
on which the subpoena was served on Mr. Bergen as well as a copy of the subpoena.

We appreciate your cooperation so far in this matter, and we look forward to continued
amicable communications with you.

Sincerely,

)7

Shawn Lisle

WASHINGTON/115240 v.01



