UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSELL, INC,,

a corporation,

CARDERM CAPITAL L.P.,

a limited partnership,

and

ANDRX CORPORATION,

a corporation.
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Docket No. 9293

Upsher-Smith Laboratories, Inc. (“Upsher-Smith”) requests that the Administrative Law

Judge hear oral argument on its Motion to Quash Third Party Subpoenae by Andrx Corporation,

which was filed on August 17, 2000. The response of Andrx Corporation (“Andrx”) was due to

be filed on September 5, 2000.

This request is made because of the unique and serious issues raised by Andrx’s attempt

to obtain vital information from Upsher-Smith regarding a product, the generic equivalent of

K-Dur, in which Andrx and Upsher-Smith are direct competitors and because Andrx’s requests

seek documents which are clearly irrelevant under the test of FTC Rule of Practice 3.31 (c¢) (1).

Similar issues are presented in a Motion to Quash filed by Schering-Plough Corporation on

August 24, 2000, regarding another Andrx subpoena. Moreover, Andrx has apparently served

similar subpoenae on numerous other third parties, so the issues presented by Upsher-Smith’s
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Motion to Quash will likely have application well beyond the two subpoenae served on

Upsher-Smith.

Respectfully submitted,

Dated: %// co % LFF & PONNE
VA4 Z;zé‘ z >;‘::D

Edward F. Fox Atty. Reg Q. 3132X
Gary Hansen Atty. Reg. No.: 40617
Dawn Van Tassel Atty. Reg. No.:297525

Plaza VII Building, Suite 3300

45 South Seventh Street
Minneapolis, Minnesota 55402-1609
Telephone: (612) 607-7000
Facsimile: (612) 607-7100

Attorneys for Upsher-Smith Laboratories

TC2: 479645 v01 09/05/2000



dr

CERTIFICATE OF SERVICE

I, Edward F. Fox, hereby certify that on September 6, 2000, I caused a copy of Upsher-
Smith’s Request for Oral Argument to be served upon the following persons via First Class Mail:

Hal S. Shaftel/Louis M. Solomon

Solomon, Zauderer, Ellenhorn, Frischer & Sharp
45 Rockefeller Plaza

New York, New York 10111

Markus M. Meier

Federal Trade Commission, Room 3114
601 Pennsylvania Avenue NW
Washington, D.C. 20580

James M. Spears

Shook, Hardy & Bacon LLP
Suite 800

600 14" Street N.W.
Washington, D.C. 20005

Peter O. Safir

Kleinfeld, Kaplan & Becker
1140 19™ Street NW
Washington, D.C. 20036

Marc Schildkraut

Howrey, Simon, Armold & White, LLP
1299 Pennsylvania Avenue N.W.
Washington, D.C. 20004

Donald S. Clark, Secretary
Federal Trade Commission
Room 172

600 Pennsylvania Avenue N.W.
Washington, D.C. 20580

and a copy sent Federal Express to:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission, Room 104
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dated: September 6, 2000 ﬂb
Edward F. Fox
Subscribed and Sworn to Before
(M7 this 6™ day of smer, 2000. P wwamane .

; <=5, JULIE ANN ANDERSON
\_Judtf Hi A S v\ g }\‘ NOTARY PUBLIC ~ MINNESOTA
NOTARY PUBLIC <29 My Comm. Explres Jan. 31, 2005
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