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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
Offce of Administrative Law Jndges

In the Matter of

Docket No. 9315
Evanston Northwestern Hea1thcare

Corporation
a corporation.

COMPLAINT COUNSEL'S MOTION TO STRIKE EXPERT REPORT
AS EXHIBIT TO RESPONDENT' S PRETRIAL BRIEF

In a elever tactical move, Respondent has submitted to the Court the expert report of Dr.

Monica Noether, one of Respondent' s experts who may testify at trial. This report consists of

125 pages of Dr. Noether s out-of-court statements , together with another 49 pages of additional

hearsay exhibits. Respondent assures the Court and Complaint Counsel that it "is not proffering

this expert report into evidence at this time but, instead , is merely providing it to the Court as a

reference for its convenience."! However, the submission of this report as a "reference" rather

Pretrial Brief of Respondent Evanston Northwestern Healthcare Corporation dated
Januar 25 2005 , at 7 n.

Respondent represents to the Court that it gave Complaint Counsel notice that a
copy of Dr. Noether s report would be provided to the Court with its pretrial brief. For the
record, Complaint Counsel notes that this notice was provided via email on 9:08 p. , January

, 2005 , less than 20 hours before the pretrial briefs were due. See Exhibit A. Complaint
Counsel expressed its objection to the filing of this brief by telephone message later that evening,
and in a telephone conversation with Charles B. Klein, Esq. , counsel for Respondents , the
moming ofJanuary 25 2005.



than "evidencc" -. if that distinction can be made - is highly prejudicial and, therefore, the report

should be strickcn.

First , the submission of Dr. Noether s hearsay report as a "reference" is unduly

prejudicial in the instant proceedings. Neither the Court nor Complaint Counsel has any basis for

assessing the veracity of the 174 pages of hearsay that Respondent has put before the Court as a

reference." More to the point, if this report is accepted as a "reference " Complaint Counsel

wil be obliged to cross-examine Dr. Noether on all aspects ofthis report, regardless of the scope

of Dr. Noether s direct testimony - assuming, of course , that Respondent actually calls Dr.

Noether to testifY and Complaint Counsel will have the opportunity to cross examine her.

Second, the submission of Dr. Noether s hearsay report will be unduly prejudicial in any

consideration of the record in this case, should there be an appeal. It would be all too easy for the

parties to mistakcnly consider Dr. Noether s report as record evidence in preparing their

submissions to the Commission (or, possibly, to a court). Unfortunately, the risk of this mistake

is particularly serious because Respondent's diselaimer is hidden away in a footnote in its pretrial

bricf which the Commission or the paries might mistakenly overlook.

An expert report is hearsay and, therefore, is properlyexeluded from the record. As the

Tenth Circuit concludcd:

The magistrate judge was therefore correct to conelude that the (expert) report was
hearsay. Given that the expert testified extensively at tral as to his opinion , ineluding the
reasons his opinion changed from his first report, the judge acted within his discretion in
refusing to admit the report as an exhibit.

Potts v. Sam s Wholesale Club 108 F. 3d 1388, 1997 WL 126089 (I O!h Cir. 1997) (Exhibit

B)("Instead, the (trial) court permittcd plaintiffs to use the document to impeach the expert'



opinion as expressed in his later report and his trial testimony. ) Respondent does not change this

conelusion by calling Dr. Noether s report a "reference.

CONCLUSION

For the foregoing reasons , the expert report of Respondent' s expert, Dr. Monica Noether

should be stricken fiom the record.

Respectfully submitted

Dated: (2 
fiGS '/uw ifd

homas H. Brock, Esq.
Kristina Van Horn, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.
Room H-360
Washington , D. C. 20580
(202) 326-2813
Fax: (202) 326-2884
Email: tbrock0Jftc. goV



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Offce of Administrative Law Judges

and

Docket No. 9315

In the Matter of

Evanston Northwestern Healthcare
Corporation

ENH Medical Group, Inc.,
Rcspondents.

ORDER

Upon motion of Complaint Counsel , and in consideration ofthe issues pertaining thereto , it

is hereby,

ORDERED , that the expert report of Dr. Monica Noether (November 2 , 2004), which is

attached as the first exhibit to the Pretrial Brief of Respondent Evanston Northwestern Healthcare

Corporation, dated January 25 2005 , be stricken fiom the rccord.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge

Date:



CERTIFICATE OF SERVICE

This is to certifY that a copy of the foregoing documents were served on counsel for the
respondents by electronic mail and first class mail deJivcry:

and delivery of two copies to:

/OS
Date 

Michael 1. Sibarium
Charles B. Klein
WISTON & STRAWN, LLP
1400 L Street, NW
Washington, DC 20005

Duane M. Kelley
WINSTON & STRAWN, LLP
35 WestWaekerDrive
Chicago , IL 60601-9703

The Honorable Stephen J. McGuire
Federal Trade Commission
600 Pennsylvania Avenue
Room 113
Washington, DC 20580

/l:c/rJ
Thomas H. Brock 
Complaint Counsel



Exhibit A



EXHIBIT A

Brock , Thomas H.

From:
Sent:
To:
Cc:
Subject:

Klein , Charles (CKlein(1winston. com)
Monday, January 24 , 2005 9:08 PM
Brock , Thomas H.
Sibarium , Michael
Pretrial Brief

Tom

To follow-up on our earlier conversations regarding the pretrial briefs , we at Winston & Strawn believe that the parties
should be candid with one another as to whether they intend to provide the Court with copies of expert reports with their
pretrial briefs. To date , however , you have not indicated whether Complaint Counsel intends to submit any of its expert
reports along with its pretrial brief. In the spirit of due candor , the purpose of this email is to notify you that ENH intends to
provide the Court with a copy of Dr. Monica G. Noether s expert report as a reference for the Court's convenience along
with ENH's pretrial brief. Please let us know if you intend to submit any expert reports along with Complaint Counsel'
pretrial brief.

Thanks
Chuck

Charles B. Klein , Esq.
WINSTON & STRAWN LLP
1400 L Street , N.w.
Washington , D.C. 20005
Phone: (202) 371-5977
Fax: (202) 371-5950

The contents of this message may be privileged
and confidential. Therefore, if this message has
been received in error, please delete it without
reading it. Your receipt of this message is not
intended to waive any applicable privilege.
Please do not disseminate this message without
the permission of the author.



Exhibit 



EXHIBIT B
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1997 U.S. App. LEXIS 5355
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I of2 DOCUMENTS

CAROLE POTTS; JAMES POTTS, Plaintiff - Appellant, v. SAM' S WHOLESALE
CLUB , doing business as Sam s Wholesale Club, Wal-Mart Stores, Inc., Defendant-

Appellee.

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 95-5253

1997 U.S. App. LEXIS 5355

March 21 , 1997, Filed

NOTICE: (*1) RULES OF THE TENTH CIRCUIT
COURT OF APPEALS MAY LIMIT CITATION TO
UNPUBLISHED OPINIONS. PLEASE REFER TO
THE RULES OF THE UNITED STATES COURT OF
APPEALS FOR THIS CIRCUIT

SUBSEQUENT HISTORY: Reported in Table Case
Fonnat at: /08 F.3d 1388, 1997 u.s. App. LEX1S 976/.

PRIOR HISTORY: (Northern Distrct of Oklahoma)-
(D.C No. CV-94- 184-W).

DISPOSITION: AFFIRMED.

LexisNexis(R) Headnotes

COUNSEL: For CAROLE POTTS , JAMES POTTS
Plaintiffs - Appellants: Robert A. Flyn, Frasier &
Frasier , Tulsa , OK.

For SAM' S WHOLESALE CLUB , Wal-Mart Stores, Inc.
dba Sam s Wholesale Club, Defendant - Appellee: Joseph
A. Sharp, Karen M. Grundy, Catherine Louise Campbell
Best, Sharp, Holden, Sheridan, Best & Sullivan, Tulsa
OK.

JUDGES: Before ANDERSON
MURPHY, Circuit Judges.

LUCERO and

OPINIONBY: CARLOS F. LUCERO

OPINION:

ORDER AND JUDGMENT *

* This order and judgment is not binding
precedent, except under the doctrines of law of
the case, res judicata, and collateral estoppel.

This court generally disfavors the citation of
orders and judgments; nevertheless, an order and
judgment may be cited under the terms and
conditions of 10th Cir. R. 36.

Carole and James Potts sued Sam s (*2) Wholesale

Club for damages arising from injuries Carole suffered
when she fell at a Sam s Club store. The parties agreed to
proceed before a magistrate , and after a trial the jury
returned a verdict for the defendant. Plaintiffs appeal
asserting that the trial court erred in instrcting the jury,
in al10wing the defendant to present testiony of two

witnesses via deposition, and in excluding defendant

expert witness s report, which conficted with his later
report and testimony he presented at tral. We conclude
that the magistrate acted properly in all respects, and
affnn.

A brief statement of the facts is sufficient for our
analysis. While visiting a Sam s Club store, Carole Potts
allegedly slipped on residue of automobile tires , injuring
herself sufficiently to require several surgeries. Her
claimed damages included medical bills, pain and
suffering, and emotional distress. Her husband' s claim is
predicated on loss of consortium. Defendant raised
several factual issues to counter plaintiffs' claims. In
particular, it contended that Mrs. Potts s injuries were

caused by medical problems unelated to her fall at Sam
Club. Although not made part of the record, the jury

apparently (*3J returned a general verdict in favor of
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defendant.

Plaintiffs first claimed error involves Jur
Instruction No. , which addresses the consideration to
be given the opinion of medical experts. In particular
plaintiffs take issue with the language in the instrction
that li the opinions of medical experts are to be based on a
reasonable degree of medical certainty. However
absolute certainty is not required. " Appellants ' App. at
217. This instrction was added after closing arguments

in response to remarks by plaintiffs ' counsel , who stated
in closing argument that "there were questions asked
about certainty, a medical certainty. Now, I represent to
you that a medical certainty is not what you are here to
decidc. Y Du re here to decide what's more probable than
not." Appellants' App. at 145; see also id. at 149

(" Anytime anyone asked a question of certainty, then you
should remember that the proper question should be
what' s more probable than not."'). Plaintiffs challcnge
both thc propriety of the instrction and the ting of its
addition.

The question of whether this jury instrction was
erroneous is one of state law, but federal law determines
whether the instruction in question (*4 affected the

instrctions as a whole and requires reversal of the
verdict. Dillard Sons v. Burnup Sims 51 F. 3d 910
915 (lOth Gir. /995). Whether a jur was properly
instrcted is a question we review de novo. United
States v. Lee 54 F.3d 1534 1536 (lOth Cir. 1995). "
consider all the jury heard and, ITom (the) standpoint of
the jury, decide not whether the charge was faultless in
every particular but whether the jury was misled in any
way and whether it had understanding of the issues and
its duty to deterne these issues. United States v. Voss

82 F.3d 1521 , 1529 (10th CiL) (quotations omitted), cert.
denied 117 S. Ct. 226 (l 996). We conclude that the jur
instrction was not erroneous.

Requiring medical opinions regarding causation to
be made to a "reasonable degree of medical certainty" is
a well-established evidentiary standard, and Oklahoma

appears to follow other states that have adopted the

general standard. aSee McKellps v. Saint Francis Hasp.
Inc. 741 P.2d 467, 472 (Okla. /987) (quoting cases from
other jurisdictions); cf. New York Life Ins. Co. 

Kramer 324 P.2d 270 272, 273 (Okla. 1957) (crediting
medical opinion made to (*5J a "reasonable degree of
medical certainty"). Plaintiffs contend that McKellips is
limited to medical malpractice cases , but this assertion is
belied by the language of McKellips itsclf: "
Oklahoma, the general principles of proof of causation in
a medical malpractice action are the same as in an
ordinary negligence case. " 74/ P.2d at 471. Moreover
plaintiffs assert that MeKellips has been limited by the

recent case of Hardy v. Southwestern Bell Telephone

Co., 910 P.2d 1024 (Okla. 1996). Hardy, however;

reaffirms McKellips, which, in addition to stating the
general rule of causation, established an exception for
cases involving medical malpractice causing lost chance
of survival to the decedent; the McKellips exception

would allow plaintiffs to recover for medical malpractice
creating an increased risk of death even if experts could
not opine that the malpractice was the cause of death.

McKellips 741 P..2d at 474. Hardy limted the MeKellips
exception to cases involving medical malpractice
creating a lost chance of survival. Hardy, 910 P.2d at
1030. The court's jury instrctions in this case properly
stated the applicable law involving (*6) opinions of
medical experts.

We also find no error in the cour s addition of the

jury instruction after closing argument. We review the
trial cour' s decision to accept a proffered instrction for
an abuse of discretion. Lyon Dev. Co. v. Business Men
Assurance Co. Of Am. 76 F.3d 1118, 1124 (lOth Or.
/996). Moreover, it is clear from the rules of procedure
that the trial court retains considerable discretion on the
timing of the jur instrctions. See Fed. R. Civ. P.. 51

The court, at its election, may instruct the jury before
or after argument, or both. " ). Given plaintiffs ' attorney's
closing argument, the instruction became necessary to
avoid confusion. His remarks could be constred as
allowing the jury to consider any medical opinion

regardless whether it was made to a reasonable degree of
medical certainty. The added instruction was offered to
cure any confusion plaintiffs ' counsel may have created
in closing argument. The magistrate did not abuse his
discretion in adding the medical opinion instrction after
closing argument.

Plaintiffs ' second and third issues are even more
straightforward. They contend the cour improperly
permtted defendant to read witness (*7) deposition
testimony into evidence without proving the witnesses

were unable to appear and without giving plaintiffs
adequate notice. We generally review the tral court
decisions regarding witness testimony for an abuse of
discretion. See , e. FDIC v. Oldenburg, 34 F.3d 1529
1556 (lOth Cir. 1994) (reviewing for abuse of discretion
trial court's decision on proposed testimony by witness

not listcd on pretrial order). In this case , both witnesses
who testified by deposition wcre listed in the pretrial
order and, contrary to plaintiffs ' assertion, the magistrate
judge satisfied himself that the witnesses were
unavailable upon representations made by defendant
counsel. The federal rules explicitly allow depositions to
be used at trial if the witness is unavailable to testify in
person. Fed. R. Civ. P.. 32(0)(3). Under this rule, no

notice need be given the opposing part unless the
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witness is available but "exceptional circumstances " exist
to pennt the deposition testimony. Compare Fed. R. Civ.
P. 32(a)(3)(E) (requirng notice to use deposition
testimony in open court if no showing of unavailability).
In finding the witnesses to be lUavailable, the magistrate
accepted (*8) the representation of defendant's counsel
that the two deposition witnesses were trly unavailablc.
The magistrate did not abuse his discretion in allowing
them to testify by deposition.

Finally, plaintiffs argue that the trial court cITed in
refusing to admit as an exhibit a report prepared by

defendant' s medical expert, a report that conflicted with
his later report and with Irs testimony at tral. Both of the
expert' s reports, as well as his testimony at trial, involved
his opinion regarding the sources of Mrs. Potts s injuries-
Plaintiffs were allowed to present the medical expert as a
witness in their case- in-chief, even though he was not
listed in the pretrial order. The court, however, would not
allow the earlier report to be presented as an exhibit

treating it as hearsay evidence. Instead, the cour

penntted plaintiffs to use the document to impeach the
expert' s opinion as . expressed in his later report and his
tral testimony.

We review the trial court's exclusion of evidence for
an abuse of discretion. Cartier v. Jackson 59 F.3d 1046

1048 (lOth Cir. 1995). We will not disturb the tral
court' s decision unless we are left with the finn and
definite conviction that (*9) it made a clear error in

judgment or exceeded the bounds of permissible choice
under the circumstances. Moothart v. Bell, 21 F.3d
1499 1504 (10th Cir. 1994). Plaintiffs argue that the fIrst
report, provided by the expert in preparation for
testimony and disclosed pursuant to Fed. R. Civ. P.
26(a)(2), is not hearsay as defIned by Fed R. Evid. 801
specifIcally, Rule 801(d)(1). That rule reads: "
statement is not hearsay if. . . the declarant testifies at the
trial or hearg and is subject to cross-examination
concerning the statement, and the statement is (A)

inconsistent with the declarant's testimony, and was given
under oath subject to the penalty of perjury at a trial
hearing, or other proceeding, or in a deposition. " Fed. R.

Evid. 801 (d). While the earlier report may indeed have
been inconsistent with the expert s later opinion, plaintiffs
do not assert that the document contains a statement

given under oath. . . at a trial, hearing, or other
proceeding, or in a deposition. " The magistrate judge was
therefore correct to conclude that the report was hearsay.
Given that the expert testified extensively at trial as to his
opinion, including the reasons his opinion changed (* I 
from his first report, the judge acted within his discretion
in refusing to admit the report as an exhibit. 

AFFIRMED.

ENTERED FOR THE COURT

Carlos F. Lucero

Circuit Judge


