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In the Matter of

Docket No. 9315

EVANSTON NORTHWESTERN HEALTHCAR
CORPORATION

and

ENH MEDICAL GROUP, INC.
Respondents.

THIRD ORDER ON NON-PARTIES' MOTIONS FOR IN CAMERA
TREATMENT OF DOCUMENTS LISTED ON PARTIES' EXHIBIT LISTS

Pursuant to Commssion Rule 3 .45(b) and the Scheduling Order entered in this litigation
several non-pares have filed motions for in camera treatment of documents that the paries have
listed on their exhibit lists as documents that might be introduced at tral in this matter.

In Commssion proceedings, requests for in camera treatment must show that the public
disclosure ofthe documentar evidence will result in a clearly defined, serious injur to the
person or corporation whose records are involved. In re Kaiser Aluminum Chem. Corp. 103
T.C. 500 500 (1984); In re HP. Hood Sons, Inc. 58 F. C. 1184, 1188 (1961). That

showing can be made by establishig that the documentar evidence is "sufficiently secret and
sufficiently material to the applicant' s business that disclosure would result in serious
competitive injur," and then balancing that factor against the importance of the information in
explainng the rationale of Commssion decisions. Kaiser 103 F. C. at 500; In re General
Foods Corp. 95 F. C. 352, 355 (1980); In re Bristol Myers Co. 90 F. C. 455 , 456 (1977).

Indefinite in camera treatment is granted only in those "unusual" cases where the
competitive sensitivity or the proprietar value of the information wil not diminish with the
passage oftime. In re Coca-Cola Co. 1990 FTC LEXIS 364, at *6-7 (Oct. 17, 1990). Examples
of documents meritig indefite in camera treatment are trade secrets, such as secret formulas
processes, and other secret techncal inormation, and information that is privileged. See Hood
58 F. T.C. at 1189; In re R. R. Donnelley Sons Co. 1993 FTC LEXIS 32, at *3 (Feb. 18 , 1993);
In re Textron, Inc. 1991 FTC LEXIS 135, at *1 (Apr. 26, 1991). Where in camera treatment is

granted for ordinar business records, such as business plans, marketing plans , or sales



documents, it is tyically extended for two to five years. g., In re E.I Dupont de Nemours &
Co. 97 F. C. 116 , 118 (1981); In re Int l Ass. ofConf Interpreters 1996 FTCLEXIS 298, *13-
14 (June 26 , 1996).

The Federal Trade Commssion strongly favors makg available to the public the full
record of its adjudicative proceedings to permt public evaluation of the fairness of the
Commission s work and to provide guidance to persons affected by its actions. In re Crown
Cork Seal Co. , Inc. 71 F. C. 1714, 1714- 15 (1967); Hood 58 F. C. at 1186 ("(T)here is a
substantial public interest in holding all aspects of adjudicative proceedings, including the
evidence adduced therein, open to all interested persons. ). A heavy burden of showing good
cause for withholding documents from the public record rests with the pary requesting that
documents be placed in camera. Hood 58 F. C. at 1188. Furher, requests for indefite 

camera treatment must include evidence to justify why the document should be withheld from
the public s puriew in perpetuity and why the requestor believes the information is likely to
remain sensitive or become more sensitive with the passage oftime. See DuPont 97 F. C. at
117. Thus, in order to sustain the heavy burden for withholding documents from the public
record, an affdavit or declaration demonstrating that a document is suffciently secret and
material to the applicant' s business that disclosure would result in serious competitive injur is
required. In re North Texas Specialty Physicians 2004 FTC LEXIS 109, at *2-3 (Apr. 23
2004). The paries and non-paries have been advised ofthese requirements. Scheduling Order

Additional Provisions, ,- 16; Protective Order, ,- 12.

II.

Non-par Humana, Inc. ("Humana ), on Februar 2 , 2005 , filed a motion seekig 

camera treatment for seventy-eight documents. Humana seeks in camera treatment for a period
often years. The paries do not oppose the motion for in camera treatment.

Humana s motion provides a declaration of John Paul Maxwell, Vice President of
Network Management("Maxwell Declaration ). As described in detail by the Maxwell
Declaration, the information for which in camera treatment is sought includes contracts and
amendments; correspondence and internal memoranda regarding provider agreements; internal
inormation regarding business strategies and products; sensitive business information; and
claims data files. As described by the Maxwell Declaration, ths inormation is sensitive and
material to Humana s business, competitiveness, and profitability and disclosure ofthe 
inormation would result in serious har to Humana.

A review ofthe declaration in support ofthe motion and the documents reveals that the
inormation sought to be protected meets the standards for in camera treatment. Accordigly,
Humana s motion is .GRATED. In camera treatment, for a period often years, to expire on
Feb~ar 1 , 2015 , is granted to:
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III.

Non-par United HealthCareofIlinois, Inc. ("United"), on Februar 14, 2005 , filed a
motion seekig in camera treatment for seven documents. Three ofthese documents have
previously been granted in camera status for a period of five years, however, United seeks
confrmation that a fial version, better copy, and missing attachment are entitled to in camera
treatment. United does not indicate the period for which it seeks in camera treatment. The
paries do not oppose the motion for in camera treatment.

United' s motion provides a declaration of Jillian Foucre, Regional Vice President for
United Health Networks for the Central Region ("Foucre Declaration ). As described by the

Foucre Declaration, the information for which in camera treatment is sought includes highly
sensitive information related to contracts, pricing, curent hospital or physician provider
information, and United' s strategic planng, disclosure of which would result in loss of business
advantage.

A review of the declaration in support ofthe motion and the documents reveals that the
inormation sought to be protected meets the standards for in camera treatment. Accordingly,
United' s motion is GRATED. In camera treatment, for a period of five years , to expire on
Februar 1 , 2010, is granted to: CX 21 , CX 163 , CX 6277, CX 2381 , RX 1321 , RX 736 , andRX 1679. 

IV.

Each non-par that has documents or information that have been granted in camera
treatment by ths Order shall inform its testifyng curent or former employees that in camera
treatment has been extended to the material described in ths Order. At the time that any
documents that have been granted in camera treatment are offered into evidence or before any of
the information contained therein is referred to in court, the paries shall identifY such documents
and the subject matter therein as in camera inform the cour reporter ofthe tral exhibit
number(s) of such documents, and request that the hearg go into an in camera session.
camera status will be granted to the tral testimony of witnesses who provide live testimony
regarding the information that has been granted in camera status in ths Order.

ORDERED:

hen J. McG . 
Chief Admstrative Law Judge

Date: March 16, 2005


