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COMPLAINT COUNSEL’S PROPOSED FIND]NGS OF FACT IN REPLY |
Pursuant to tile Court's Order on Post Trial Briefs da'ted April 6, 2005 , and its.lettgr dated
Decembér 14, 2004, ébmplaint Counsel respectfully submit thi following proposed ﬁndings
" replying to Respdndent’s May 20, 2005, proposed findings. (As required by Your Hondr’s April
6, éOOS, order, we have included in our response Responder{t"s' outline headings and singie- |

spaced findings and have added a double-spaced reply to each of those findings.) We are filing

separately our supporting reply brief, .



I THE PARTIES
'A.  Evanston Northwestern Healthcar'e

. i ' '
- 1. ENH is a not-for-profit, integrated health care delivery system that is affiliated .
with Northwestern University’s Feinberg School of Medicine. (Neaman, Tr. 1281-82; RX 1004
at ENH GW 3501; RX 1425 at ENHE F22 1393). The ENH health care delivery system consists
of, among other things, three hospitals, a physician multispecialty faculty group practice, a ‘
multimillion dollar reseasch énterpnse affiliated with Northwestern University and a charitable
- foundation. (Neaman Tr. 1281 -83).

: Res onse to Flndm No. 1: | o
RL I

This ﬁndmg and other findings in Sectlon I are misleading and incomplete

| because they fail to present an accurate picture of ENH and its role. ENH does not begin
" - its findings of fact with a fair and even-handed description of the corporate entity. Rather,

it describes itself as a “not-for-profit” health care delivery system (RFF D, as having as -

23

1 ‘ite “mission . . . ‘to preserve and impfove human life’”” (RFF 2), as “nationally recognized
as faithfhily serving this mission” (RFF 3), as “a rh_em_ber of numerhus hospital teaching
«orgamzatlons” (RFF 5) etc. Although these and later findings try to evoke an 1mage of

| “St Evanston,” sav1ng nghland Park from ruin, this is not an image shared by health
plans. Whether or not Respondent did some good things, Respondent used the merger to
exercise market power and increase prices for hospital care. (See, e.g., CCFF 37 3-745,
822-1337, 1346).

Intent
Respondtent’s findings 1-34 wrohgly imply that ENH’s non-profit status meant
that it was not a profit-maximizing firm. Regardless of any purported “good intentions”

that Respondent attempts to advance in its findings, the record shows that “non-profit

! In this document “RFF [number]” refers to the finding of fact bearing that number

in Respondent s May 20, 2005, proposed findings of fact, “CCFF [number]” refers to the finding
of fact bearing that number in Complaint Counsel’s May 20, 2005, proposed findings of fact, and
“CCRFF [number]” refers to Complaint Counsel’s reply finding of fact (i.e., the Complaint
Counsel response to the RFF of the same number) contained herein.
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hospitals eJrercise market power;’ fSimpson, Tr. 1621), that the merging partiee
strategized to gain market power through the merger eVerr hefore the merger took place
(CCFF 1346-1362), and that, through various price increase mechanisms, the rnerged |
- entity proceeded to exercise the market power that it he"d gained through the.merger
(CCFF 822-842, 848-880, 813-821, 881-903, 918-927, H42- 958)

In any event, there 1s no requirement of provmg an anticompetitive mtent ina,
merger case. Furthermore, Respondent’s ﬁndings regarding ENH'’s purportedly
phrlanthroplc intentions are misleading in unplymg that the merging partres motives with
regard to the merger were all phrlanthroplc Even if, arguendo, the mergmg parties had
one or more philanthropic motives, they were by no means the only motives. Highland
" Park Hospital strategic documents prepared around the time of the merger show the

motivation of Highland Park senior management and hoard members with regard to the '
merger:
. To reap “the economic benefit” of “not do[ing] battle” with Evanston (CX4atl)
. To “stop competing with each other” (CX 18%9 at 3-4)
. To “push beck on the managed care phenomenoh” (CX 4 at 2)
. To be “a b1g enough concerted enough entrty’ (CX 4 at 2)
. To “get geographic leverage” (CX 4 at 9)
. - To achieve “critical mass™ in the North Shore (CX 4 at9)
X To “exploit an area of the market in a meaningful way” (CX 3 at 1-2)
. To build “power to deal with managed care” (CX 3 at 2). »
In short, Highland Park hlew that “it would be real tough for any of the Fortune 40

companies in this area whose CE Os use either this place or that place to walk from

Evanston, Highland Park, Glenbrook, and 1700 of their doctors.” (CX 4 at 1-2; Spaeth,



Tr. 2210-11 (emphasis added)).
Evanston’s pre-merger strategic documents and testimony from ENH senior

. t '
managers show that Evanston’s goals through the merger were the same:

.. “[T]o join forces and grow to gether rather than compete with each other” (CX 2 at
_ 7)
N
. To “‘not com.pete with self” (CX 1 at 3)
«  To- ‘strengthen negotlatlon capability with managed care compames through

_ merged eptl,tles” (CX1at3)

- {—} (CX 1566 at 9;

Neaman, Tr. 1138, in camera; RX 2015 at ENHL MO 003485)

e {—} (€x

1566 at 9; Neaman, Tr. 1138, in camera; RX 2015 at ENHL MO 003485)

. To make the merged entityl “indispehsable to marketplace” (CX 19 at'1)

. To get better prices and better terms on comntracts with health plans (Neaman, Tr
1 036)
+  'To achleve “negotlatmg strength as a combined system of 3 hospitals. » (RX 704
: at ENH HF 001645)

Post-Merger Price Increases

ENH achieved all of these goals post-merger. ENH exercised marhet power,

attained through the merger, to raise prices in various ways. For example, ENH: (1)
' moved health plans to one contract for all three ENH facilities, i.e., the Evanston or
' Highland Park 'pre-merger contract, Whichever had the higher rates (see CCFF 822-847); -
(2) added a premium to the higher of the Evanston or Highland Park contract rates (see
CCFF 848-880); (3) moved health plans from a fixed price contract to a discount off
charges.contract ortoa contract that contained more discount off charges provisions than
the pre—merger contract (see CCFF 813-821); (4) adopted in 2000 the higher of the

Evanston or Highland Park chargemaster list prices for the particular product or service



'K

| (see CCFF 881-903); and (5) repeatedly increased ENH’s chargemaster list prices in the

years following the merger (see CCFF 918-927, 942-058).

Significantly, for each mechanism that ENH used to exercise market power and

o

raise prices, ENH extracted yet more price increases from health plahs. ENH got:

adopting in 2000 the higher of the Evanston or Highland Park

At least $10 million “ongoing” in revemie enhancement just from
converting all payer contracts to the most favorable rates (CX 23 at 2) .
. . . ¢! A . ' - ) ‘

At least $18 million in additional annlialized net revenue from the

renegotiation with only six named health plans and some small PPO

. contracts (out of approximately 35-40 total contracts) (CX 5 at 5;

Hillebrand, Tr. 1820; Sirabian, Tr. 5717. Sez CX 17 at 5-8)

A projected $100 million in increased‘gross revenue annually from -

chargemaster list prices (CX 2237 at 1; CX 42 at 2; CX 2462 at 1 ; CX

2238 at 1; CX 2239 at 1; CX 2384 at 2) S
'

I (CXx 45 at 8; RX 1687 at ENHL BW 027653, in

camera).

None of these figures captures the full scope of the past and future harm of ENH’s post-

merger actions, because most of the mechanisms that ENH used to raise prices worked in

conjunction with one another. For example, by shifting health plan contracts to discount

off charges arrangements or adding discount off charges provisiohs to contracts, ENH

guaranteed that it would be reimbursed under those contracts or provisions according to

its chargemaster (whose prices were under ENH’s exclusive control). (Newton, Tr. 366;



CCFF 799-800, 955-957). {1
—} (Newton, Tr. 365-66; RX 1687 at ENHL BW 027653, in

camera). L
) |
Dr Haas-Wilson’s pncmg analysis showed that ENH’s price increases were far

- greater than tho&e of other Chlcago hospltals post-merger {_
I (CX 6279 at
20, in camera). ([
‘ —} (CX 6279 at 18-19, in camera; CX 6282 at 6, in

camera) _ ' it
-

It is the community (particularly workers) that bears the burden of paying the
price increases imposed by this supposedly “community-minded” not-for-profit entity.
{
I} (B:llcngee, Tr. 239, in camera;

Ballengee, Tr. 19@97; Mendonsa, Tr. 483-84; Mendonsa, Tr. 549, in camera; Dorsey, Tr.
1450). |
Causation
The merger ié responsible for price inbreases, including price increases from

ENH’s use of the five price increase mechanisms listed above. (See CX 17 at 2 (“None



ke

of this could have been achieved by either Evanston or Highland Park alone™);
Hillebrand, Tr. 1704 (The question of whether Evanston should be put on the Highland

!

Park chargemaster for a particular product or service.or whether Highland Park should be
put on the Evaﬁston chargemaster for that product or sé;vice arose bécause (;f fhe mérgelj.
The shift of all three hospitals to one of the twé charger'fiastefs fbr that product or service_
and the 'price increases reéulting from the shift to the hi;gher of the two chargemaster rates
were both due to the merger), 1703-06, 1839-40 (Thé frllé\rger necessitated re-négotiation

of rlnanaged care contracts. ENH needed t.oA move fo one billing éystem and fhe sameA

price at all three hosi)itals. A single chargemaster was developed.); REFF 309 (“Merger

planning documents expléined that the merged entity ‘[m]ust have same managed care

' ‘contracts, pricing, technical/professional fees, etc. . . ;s CXSO atl,3; Neaman, Tr.

1031 (The question of Whether Highland Park should be put on the Evanston pre-merger'
contract for a particular health plan or whether Evanston should be put on the Highland
Park pre-merger contract for that health plan arose because of the merger. The shift of all

three hospitals to one of the two pre-merger contracts for each health plan and the price

~ increases resulting from the shift to the more favorable contract were both due to the

merger), 1345-46; CCFF 817-821, 930, in camera (NN

I ) C< 13 at 1 (“Neither Evanston nor Highland Park

alone could achieve these results™)).

Self-Serving Statements

The self-serving testimony and documents cited by Respondent in support of its



St. Evanston argument should be given little weight. For example, RFF 1's support, all

'ENH documents and 'ENH employée testimony, comes from RX 1425, an award |

L | ' .
application prepared by ENH on behalf of ENH, ENH’s “mission statement” as prepared

by thé board, and the“self-'serving testimony. of Mr. Neaman.

2.

ENH’s missioh “is to preserve and improve human life . . . through the provision

of superior clinical care, academic excellence, and innovative research.” (RX 1004 at ENH GW

-3501).

‘Response to Find'igg No. 2:

1
1

Respondent's finding is part of its St. Evanston argument. The finding is

- irrelevant to the fact that Responde"nt used the merger to exercise market power and

i

' increase prices for hospital' care. (See CCRFF 1).

3.
- this mission.

* Throughout the years, ENH has been nationally recognized as faithfully serving

(a) Since the mid 1990s, Evanston Hospital/ENH has been named ten times
by Solucient both as a Top 15 Teaching Hospital and a Top 100 Hospital in the
country. (Neaman, Tr. 1290-91; O’Brien, Tr. 3544-45; RX 1425 at ENHE F22
1393; RX 787 at ENH GW 4194). ENH was named a Top 15 Teaching Hospital
and Top 100 Hospital by Solucient in 2004. (O’Brien, Tr. 3544).

(b)  ENH has received the National Quality Award, which is givento a
provider with a demonstrated outstanding program to improve the quality of
healthcare delivery to its community. (Neaman, Tr. 1291).

(c) ENH has also received recognition from US News & World Report as one
of “America’s Best Hospitals.” ENH specifically was recognized for its
neurosciences, orthopedics and hormonal disorders programs. (Neaman, Tr.
1291). . ' ‘

(d) In 2004, ENH received the KLAS and Davies Awards, both given to the
hospital with the top-ranked medical information system. (Neaman, Tr. 1291).

(e) In 2005, ENH received the Leapfrog Award for being the top hospital
system in Illinois. (Neaman, Tr. 1291). Using the Leapfrog data, Consumers
Digest named ENH one of 50 exceptional hospitals in the United States and the
only such hospital in Illinois. (O’Brien, Tr. 3549-50).

Response to Finding No. 3:




LN
i

Respondent's finding is part of its St. Evanston argument. The finding is
irrelevant to the fact that Respondent used the merger to exercise market power and
‘increase prices‘fo'r_hospital care. (See CCRFF 1). The quality-related distinctions cited in
) ‘ o ‘

Respondent’s finding are irrelevant also because there was no significant quality

improvement at Highland Park Hospital due to the merger. (Seé CCFF 2032-2443).

{— .
. (Roimono, Tr. 3081-84! 3093 3211-13, in camera. See
CCFF 2061-2063, 2066- 2067 2074, 2078 2080)
M_oreover, the testimony cited in RFF 3 (c)) supports only part of the claim. Mr.

Neaman testified that ENH had received “the recognition by U.S. News & World

' ‘Report,” but did not say that it was named one of “Anllerica’s'Be‘st Hospitals,” nor did he
state for which programs the hospital was recognized. (Neaman, Tr. 1291). The U.S.

- News' & World Report article is not in evidence.

-4, ENH is located in the northern suburbs of the Chicago, Mlinois metropohtan area
referred to as the “North Shore.” (Holt-Darcy, Tr. 1425). The North Shore is a geographic area,
primarily affluent, starting in northern Cook County and southern Lake County and extending
through the towns of Kenilworth, Wilmette, Winnetka, nghland Park and Lake Forest, among
others. (Holt-Darcy, Tr. 1425; Ballengee, Tr. 162-63). The communities within the North Shore
that stretch from Evanston up to Highland Park are suburban, bedroom communities with single

family homes and sizable plots of land, and a limited retail environment. (Hlllebrand Tr.
. 2030-3 1)

Response to Finding No. 4:

The finding is incomplete in itsv discussion of the area around the three ENH
‘hospitals. The triangle created by Evaﬁston, Glenbrook and Highland Park Hospitals,
encompassing sections of northern Cook County and southern Lake County, “is very
heavily populated, and it is very heavily populated by some of thé most affluent
communities in the Chicago area.” (Foucre, Tr. 901-02; Holt-Darcy, Tr. 1426-27). The

~ Combined Core Service Area of Evanston and Highland Park, which roughly corresponds



t

to the North Shore area, had a population of 363,000 at the time of the merger, with an-
‘averag_e househeld ingome of $1_22;975. (CX'360 at 12).

5. ENH is|a member of numerous hospital teaching organizations — including the
Northwestern University Medical Center, the Council on Teaching Hospitals and the Association
of American Medlcal Colleges (“AAMC”) (Neaman Tr. 1282 -83).

Response to Fmdmg No. 5:

The ﬁndmg is mlsleadmg and mischaracterizes the testimony of Mr. Neaman the
sole source for the finding. When asked by Respondent’s counsel to identify the
“teaching hospital associations” to which ENH belongs, Mr. Neaman listed three: the -

- Northwestern University Medical ("?enter, the Council on Teaching Hospitals and the

* Association of American Medical‘Collegeé (“AAMC”). Nowhere in his testimony does
Mr: Neaman imply that ENH belonged to “humerous” téaching hospital organizations.

(Neaman, Tr. 1282-83).

6. Mark Neaman, who joined ENH in 1973, bas served as its Chief Executive
Officer (“CEO”) since 1992. (Neaman, Tr. 1278). Jeffrey Hillebrand, who joined ENH in 1974,
" has served as its Chief Operating Officer (“COO”) since 1998. (Hillebrand, Tr. 1827, 2009).

! i .

Response to Finding No. 6:
Complaint Counsel have no Speciﬁc response.
1. The Three ENH Hospitals
7. ENH owns and operates three acute-care hospitals:’ Evanston Hospital,; Glenbrook
Hospital and, since the merger at issue on January 1, 2000 (the “Merger”), Highland Park '
Hospital (“HPH”). (N eaman, Tr. 954). These fully-integrated hospitals provide a broad array of -
primary, secondary and tertiary acute-care inpatient and outpatient services. (N eaman, Tr.
1291-93). :
Response to Finding No. 7:
| (I
I . (5:llengee, Tr. 159; Holt-

Darcy, Tr. 1507-08, in éamera). .Also, the cited source did not testify that outpatient

10



services include secondary and tertiary services and acute-care services. (See Neaman,

Tr. 1291-93).

8. Evanston Hospital/ENH has been affiliated with Northwestern Medical School
since at least 1930. (Neaman, Tr. 1282). Evanston Hospital strengthened its academic
relationship with Northwestern University Medical School between 1992 and 1996. (RX 584 at
ENH JH 2951-52; RX 132 at ENH JH 275). As a result, from the mid-1990’s to the present day, -
the Evanston Hospltal/ENH hospitals have been classified as teAching or academic hospitals by

' the Medicare Payment Advisory Commission (“MedPAC™), a federal government agency.
(Neaman Tr. 1283, 1286-87). _ .

Response to Finding No. 8: "
| This finding is misleading and&ncéinplete. Different industry participants hé\;e

different ways of classifying hbspitals. Some of the classiﬁcétioné used by industry
participants include community hospital, teaching hospital, tertiary hospital, academic

l ‘teaching hospital, and academic hospital. (Ballengee,' Tr. 158-59 (community, tertiary, '
advanced teaching); Neary, Tr. 622 (academic teachiné hospital); Chan, Tr. 746
(Evanston Hospital was a tertiary hospital)). There is no official desigljation as to which
hospitals fall into which category. (Noether, Tr. 6155. See CCRFF 99 (dis,cﬁssing the
various ways hospitals are classified)). -

There is evidence, hbw'ever, that the health plané' that cbntracted with ENH did
not believe it was comparable to “advénced” or ‘;academic teaching” hospitals. such as
Northwestern Memorial Hospital, Rush-Presbyterian—S}é'. Luke’s or University of Chicago
Hospital. Representatives from Private Health Care Systems (“PHCS”), One Health and |
United all drew distinctions between the level of services Evanston offers and those

offered by these other providers. (See Ballengee, Tr. 189; Neary, Tr. 621-23; Dorsey, Tr.

- 1443-44; Foucre, Tr. 935-36).

{—

I . (Foucre, Tr. 1114,

I R X 1208 at UHCENH 3380, in camera; Ballengee, Tr. 212; Neaman, Tr. 1379).

11



Response to Finding No. 9:

Respondent’s'.fmding.mischaracterizes the testimony, is incomplete and cites

. ] + .
evidence that does not support its claim. First, it mischaracterizes the testimony of Ms.
Foucre. { I
s i ‘ : o
I (Foucrc, Tr. 1114, in camera).

Second, Respondent asserts that Ms. Ballengee acknowledged an affiliation befween ~

. ~ ENH and Northwestern Medical School, but Counsel neglects to mention that she

specifically declined to call ENH an advanced teaching hospital. (Ballengee, Tr. 212,
,‘l 89'). Lastly, Mr. Neaman is not an embloyée of a managed care organization and thus
cannot speak as an MCO in support of the clajfri Respondent makes in this finding.

10.  Having an academic affiliation and being a teaching institution creates an

~ environment which permits the presence of medical residents, .and is attractive to young
- physicians and the very best phys1c1ans (Neaman, Tr. 1289). From a marketing standpoint,
consumers believe that academic teaching institutions provide care “a notch above” commumty
hospltals and commumty-based physicians. (Neaman, Tr. 1289).

Response to Finding No. 10:
.|

I (Romano, Tr. 3124-25, in camera). (N

—} (Romano, Tr. 3118, in

camera)

11. - All three ENH hospitals operate as if they were a single hospital entity.

(Hillebrand, Tr. 1839-42). ENH has one Medicare identification number for all three hospitals.
(Hillebrand, Tr. 1840-41). And all three hospitals share one professional staff. (Wagner, Tr.
3953). {

Y (:il[cbrand, Tr. 1839-40; Foucre,

Tr. 890; Holt-Darcy, Tr. 1514, in camera).

12



Response to Finding No. 11:

The finding is misleading and incomplete. |/ GcTTTTCGEIENNENGEGEGEGEGEGEGNE

|

IN: (CX 5902 at 1, 3, in camera. See CCRFF 308, in camera).

(e
—} (Foucre, Tr. 890-92; Ballengee, Tr. 163-65; Dorsey, Tr. .

1445-46; RX 1503, in éamera; Holt-Darcy, Tr. 1528, in camera). {-

-} (Foucre, Tr. 890-92; Ballengee, Tr. 163-65; ]jorsey, Tr. 1446-47; RX 1503, in
camera. See Holt-Darcy, Tr. 1528. See CCFF 908-917, in camera).

12. A single unified medical staff is in place for the ENH system, meaning physicians

can admit patients to any of the three hospitals. (Hillebrand, Tr. 1840-41). Attending physicians:
- are on faculty at Northwestern University’s Feinberg School of Medicine. (Neaman, Tr. 1287).

"Response to Finding No. 12:

Respondent’s finding is misleading in implying that all of ENH’s physicians are
on faculty. Less than one-third of the physicians affiliated with ENH are on faculty.

(Neaman, Tr. 1281-82,1287).

13



13.  Closeto half of ENH’s hospltal services are paid by the federal govemment
(N eaman, Tr. 1312). The rates and schedules at which hospitals are reimbursed by the
government for providing gqods and, serviges to individuals covered by Medicare and Medicaid
are pubhcly available and non-negotlable (Neaman, Tr. 1312 1317-18; Hillebrand, Tr 1721)

Response to Flndlng No. 13:

Complaint Counsel have no specific response.

. : N ’ . .
- ‘14.  Approximately 45% of ENH’s hospital services are paid by non-governmental
_ entities providing medical insurance, including MCOs, based on negotiated rates. (Neaman, Tr.
1312). o .

A Ill

Response to Fmdmg No 14: ‘

Complamt Counsel have no specific response.
"-15. . ENH’s remaining 5% of ho"spital patie'nts are uninsured and, therefore pay for

services out-of- pocket at prices set by the hospital, or recelve free care from the hospital.
 (Neaman, Tr. 1312).

, Response to Fmding No. 15:

Tlte citation does not support the 5% c':laint. Mr. Neaman stated that .the
-remeiniﬁg 10% of hospital patients are um'nsurect. (Neaman, Tr. 1312).

F urthermote,' :Respondent mischaracterizes the testimony of Mr. Neaman by
sugarcoating his comments about the uninsured. Mr. Neaman c'haracterizes these patients
as people “who don’t pay their bills,” and whom Evanston “wtites off as charity care.”
(Neaman, Tr. 1312). -

a Evanston H‘o'spital
16. Evanston Hospital has more than 400 beds ano is located in Evanston, Illinois.

(N eaman, Tr. 1291). Evanston Hospital provides an extremely wide array of inpatient and
* outpatient services, from basic hospital services (such as obstetrics) to more intensive services

(such as cardio-angiogenesis; Rosengart, Tr. 4496). (Neaman, Tr. 1291). {| R
I (vicndonsa, Tr. 565-66, in
camera). '

Response to Finding No. 16:

Respondent mlscharactenzes the testimony of Mr. Mendonsa. {—

14
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N (cndonss,
565-66, in camera). ' ..
| b. Glenbrook ﬁospital o
17.  Glenbrook Hospital is a medical-surgical ho'sp.i‘tﬂél with approximately 125-150

~ beds that is located in Glenview, Illinois. (N eaman, Tr. 1292). Glenbrook Hospital was built by
Evanston Hospital and opened in 1977. (Neaman, Tr. 1292; Hillebrand, Tr. 1827).

- Response to Finding No. 17: , h | N
Respondent’s finding is _incomplete; So that ’cﬁé ;ecord is clear, Glenbrook
4 Holspital was a community hospital pr’e-rhéfgér and retains its community hbsp‘ital status
today. (Holt-Darcy, Tr. 1507; .Neaman, Tr. 1286; See CCFF 289).' |

18.  Glenbrook Hospital provides a broad array of both inpatient and outpatlent
services, but it does not provide obstetrics services. ‘(Neaman, Tr. 1292).

Response to Finding No. 18:
Complaint Counsel have no specific respbhse.

19. Glenbrook Hospital has a Center of Excellence in orthopedics and does a
significant amount of work in neurology, particularly movement disorders. (Neaman, Tr. 1292).

Response to Finding No. 19:

Complaint Counsel do not disagree.
c. HPH
. 20. HPH has approximately 200 beds and is located in Highland Park, Illinois.
(Neaman, Tr. 1292). Since the Merger, HPH provides a significant amount of medical-surgical -

~care. (Neaman, Tr. 1292). HPH’s inpatient and outpatient services range from general
obstetrics, but not high-risk obstetrics, to cardiac surgery. (Neaman, Tr. 1292-93).

Response to Finding No. 20:

The citation supports only part of the claim. Mr. bNeaman étatéd that HPH has
approximately 150—200 beds. (Neaman, Tr. 1292). Furtherrnore; HPH provided a
significant amount of medical-surgical care even before thé merger, and quality changes

claimed by Respondent are exaggerated. (See CCFF 2149-2293). HPH was considered a
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community hospital before the merger and remains a community hospital today. (See -

'CCFF 289; Ballengee, Tr. 159).

21.  As dlscussed in more depth below in Section VIII, HPH’s services have changed
dramatlcally both in breadth and depth since the Merger. (Neaman, Tr. 1293). In particular, ENH
has enhanced substantially the quality and complexity of care at HPH as a result of the Merger in
the following areas, among others: (1) obstetrical and gynecologic services; (2) nursing services;
(3) quality assurance; (4) quality improvement; (5) physical plant renovations; (6) cardiac

‘surgery; (7) interventional cardiology services; (8) intensive care unit services; (9) oncology
services; (10) laboratory services; (11) emergency services; (12) pharmacy services; and (13)
electromc medical records technology.

[} f

W H

Response to Fmdmg No 21: \ |

' Vanous ev1dence supports the view that quahty did not 1mprove s1gn1ﬁcantly at -
o HPH and ENH after the merger. (See CCFF 2033- 2293). Various evidence also supports
- the view that changes made to HPH after the merger were not merger speciﬁc. (See
| CCEF 2294-2443), | |
2. | ENH Faculty Practice Assoclates‘

, .22,  ENH Faculty Practice Associates is comprised of about 500 employed primary
~ and specialty care physicians. (Neaman, Tr. 1287-88).

~ Response to Finding No. 22:
Complaint Counsel have no specific response.
23. TheENHF aculty Practice Associates does not include the approximately 1200

non-employed, private practice physicians who have admitting pnvrleges at the three ENH
hospltals (Neaman, Tr. 1282) '

'Respon‘se to Finding No. 23:. |
| Complaint Counsel have no specific response.
3. ENH Research Institute
24. "l‘he.ENH Research lnstitu‘re, founded in 1996, performs translational clinical
research, meaning research that is taken from the bench to the bedside. (Neaman, Tr. 1289-90).

‘The ENH Research Institute’s translational research directly supports ENH’s nucleus of clinical
activities, such as oncology, cardiology, imaging, and patient outcomes. (Hillebrand, Tr. 2007).

Response to Finding No. 24:
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‘Respondent slightly mischaracterizes the testimony of Mr, Hillebrand. He stated

that the ENH Research Institute’s translational research “is directly related to,” not
directly supports, ENH’s nucleus of clinical aActivities.' (Hillebrand, Tr. 2007).

. N3
25. The ENH Research Institute receives funding from the federal government,
including the National Institutes for Health (“NIH”), the National Cancer Institute and the
Department of Defense. (Hillebrand, Tr. 2007-08; Neaman, Tr’ 1290). The Research Institute
“also receives small sums of money from corporations. (Hillebrand, Tr. 2008). The Research
Institute competes for NIH grants with all other major research institutes in the Umted States. ,
(Neaman Tr. 1289-90). .

o !

- Response to Finding No. 25:

Respondent mischaracterizes the testimony of Mr. Hillebrand. He did not state
that the ENH Research Institute r’eceiv.es small suﬁls from corporations; he merely stated
. that the “principal [sic] moneys™ come from the National Institutes of Health.

(Hillebrand, Tr. 2008). .
26. In 2004, NIH restructured its clinical research initiatives, including the creation of
the Patient Reported Outcome Measurement Information System (“PROMIS”), which is a top
NIH priority for measuring the quality of healthcare. (Hillebrand, Tr. 2008). In 2004, and as part
of the PROMIS initiative, the ENH Research Institute was named the National Coordinating
Center for NIH’s patient outcome studies. (Hillebrand, Tr. 2009). '

" Response to Finding No. 26:

Complaint Counsel have no specific response.

27.  ENH has over $100 million in NIH grants. (Neaman Tr. 1290). In terms of NIH
funding, ENH ranks twelfth nationally and first in Illinois. (Neaman, Tr. 1290).

Rgsponse to Finding No. 27:
C'omﬁlaint Counsel have no specific response.
4. ENH Foundation .
28.  The ENH Foundation is the fund-raising arm of ENH. (Neaman, Tr. 1290).

Ronald Spaeth (President of HPH before the Merger) has been the president of the ENH
Foundation since February 2005. (Spaeth, Tr. 2236; Neaman, Tr. 1326).

Response to Finding No. 28:
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Complaint Counsel do not disagree.

29.  Asthe head ofithe ENH Foundatlon Spaeth is responsible for growmg “friends
and funds” from ENH’s communities and to ensure that ENH has the support from these
communities for the Vanous healthcare programs the hospital provides. (Spaeth, Tr. 2237;
Neaman, Tr. 1327). Spaeth and the Foundation seek support from ENH’s many grateful patients
and others who have a history of supporting the hospital’s various research programs and facility
extensions. (Spaeth Tr. 2237) '

Response to Finding No 29:

Respondent ] ﬁndmg, partlcularly the ENH employee s claim that ENH has
E many grateﬁii p“atients is part of its,St. Evanston argument. The finding is irrelevant to
the faci that Respondent used the merger to exercise market power andincrease prices for
E hospital care. (See CéRFF 1). ' o '
| B. Evanston Hospital And HPH Before The Merger

1. Pre-Merger Evanston Hospltal

30, —
—} (Mendonsa, Tr. 529, in camera;

Holt-Darcy, Tr. 1505-06,'in camera; RX 107 at GWL 859)

Response to Flndmg No. 30 ' ‘ ; o |

This proposed finding is misleading and incomplete. {—
.. =
I (\:cndonsa, Tr. 529, in camera; Holt-Darcy, Tr. 1505-06, in

| ~camera; RX 1Q7 at GWL 859). 'Prior to the merger, Evanston Hospital was considered a

“community/tertiaw’ > hospital, falling somewhere in between an academic and
community healthcare provider. (Ballengee, Tr. 159; RX 2015 at ENHL MO 003489.
See also CCRFF 8 (discussing the absence of a single classification system for hospitals |
and the payerbtestimo'ny that ENH was not comparable to the “advanced” or “academic

teaching” hospitals in the Chicago area)).
3.
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camera). {

' . o : ' - ,
I | (0! Darcy, Tr. 1509, in

} (Holt-Darcy, Tr. 1509-10, irt camera). {|

} (Mendonsa, Tr. 529, in.

camera). _'

Response to Finding No. 31:

~ The proposed finding is misleading and mischaracterizes health plan testimony. .

—} (Mendonsa, Tr. 518, 520, 530, in camera). Ms. Ballengee

also testified that prior to the merger, ‘when Evanston and Highland Park were separate

| 'entities, PHCS could use one hospital and not the other. “Tf, in fact, the negotiation and '

the rates were not going well at one hospital ..., we had the alternative.” -(Ballengee, Tr.
167. See Ballengee, Tr. 166-67 (PHCS “could choose between the two [hospitals] and

work them against each other” because they were “competitors” prior to the merger.)).

| I

} (Holt-Darcy, Tr. 1518-19, in camera).

While certain hospitals may be important to certain employer groups, compétitive

‘pricing is of equal importance to employer groups. In fact, according to RFF 386,

employers want to provide a plan that is attractive to their employees, “subject to the
constraints of cost.” (RFF 386). Health plans testified that, when creating networks, the
hospitals must be “price competitive” and give the “discounts™ to allow health plans to _

competitively price their products. (Neary, Tr. 587; Mendonsa, Tr. 485, 491). After the
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merger, Kraft representatives, in particular, were “pretty vocal about their . . . concern -
about the increasing frend” in ENH’s chargemaster rates. (Foucre, Tr. 908).' They
“question[ed] t.he carreﬁt reimbursement structure that was at percentage of charges” andb
“supported [Um'ted’s] desire for more predietabilit}r on fixed rates.” (Foucre, Tr. ,909)‘.'
Respondent’é 'uselof the word “market” is ambiguous in the first sentence.
’Respondent does-not‘ attempt to addrees the product market or geographic rnarket‘ in this

" finding or to ma},(e glear, otherwise at to what “market” it is referring.

32._In comparison with HPH, {—

} (Holt-Darcy, Tr. 1515, in camera).
Evanston Hospital recruited high-quality physicians and staff with great success before the
Merger (CX 6304 at 11 (Livingston, Dep ). '

Response to Finding No. 32: {

The proposed finding is misleading and mcomplete The quality of care at -
nghland Park Hospital up until the year 2000 was “very good ifnot excellent ”

(N eWton, Tr. 376). The hdspital was well-respected in the community and considered by

many to be one of the “ﬁnest community hospitals in the country.” (Newton, Tr. 301.

See also Spaeth, Tr. 2095). Prior to the merger, Highland Park Hospital sought to recruit

the best physicians, to render the most effective experience for a patierlt, to have the best

outcomes for its patients, and to have the highest quality at the hospital. (Spaeth, Tr.

2089). The medical staff at' Highland Park Hospital before the merger was an excellent

medical staff, c>ons.isting of a very good group of primary care physicians and a very

excellent group of specialists, including medical oncologists. (Dragon, Tr. 4315).

33.  Evanston Hospital once offered sophisticated services, such as solid organ
transplants and specialized care for severe burns. For example, Evanston Hospital had a heart
transplant program for 6-10 years, but discontinued it because it did not have sufficient volume
to allow its physicians to perform a “first-class” job. (Neaman, Tr. 1295). Evanston Hospital
also had a burn unit from 1972 until the late 1980s or early 1990s. (Hillebrand, Tr. 2010). But

Evanston Hospital closed its burn unit because demand for such services has dropped
dramatically due to the widespread adoption of smoke detectors in homes. (Hillebrand, Tr. 2010).
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Tn February 2003, however, Evanston Hospital had burn treatment services as defined by the
Illinois Health Facilities Planning Board. (D. Jones, Tr. at 1678-79). As of February 2005, ENH
- still treats burn patients, but no longer in a demgnated burn unit. (Hlllebrand Tr. 2010).

Response to Fmdmg No. 33: |

W )
The finding is irrelevant. What services Evanston Hospital stopped offering years

ago and well before the time of the merger is not relevafit to any of the issues in this case.

Moreover, the finding is misleading. {_ ‘
_} (Haas-Wilson, Tr. 2702 (dlscussmg

DX 7058 at 1, in camera), in camera, Neaman Tr. 1378).

34. In 1997, Evanston Hospital Corporation changed its name to Evanston
Northwestern Healthcare because consumer surveys determined that the “Northwestern” and
“Evanston” names were associated with high value. (Hillebrand, Tr. 1782). Adding
“Northwestern” to Evanston’s brand clarified the hospital’s relationship with Northwestern
Medical School and benefitted both the hospital and the umver51ty (Spaeth Tr. 2133).

Response to Finding No. 34:

* Complaint Counsel have no specific response.

35.  Pre-Merger HPH was a not-for-profit hospital and a subsidiary of Lakeland Health
Services (“Lakeland”). (Newton, Tr. 472; RX 563 at ENH TH 1572). Lakeland contained four -
operating units: HPH, the HPH Foundation, Lakeland Health Ventures, Inc. and Groveland
Health Services, Inc. (RX 563 at ENH TH 1572; RX 218 at ENHL TH 330). -

1

Response to Finding No. 35:

Complaint Counsel have no specific response. 3

36.  The HPH Foundation was HPH’s fund-raising arm before the Merger. (Styer, Tr.-
~ 4954). The HPH Foundation was tasked with soliciting funds to support HPH from individuals
and corporations in the general Highland Park community. (Styer, Tr. 4954-55, 5001). The HPH
Foundation was dissolved immediately before, and in antlc1pat10n of, the Merger. (Styer Tr.
4953).

Response to Finding No. 36:
Complaint Counsel have no specific response.
37.  Lakeland Health Ventures, Inc. was a for-profit operating unit of Lakeland. RX

563 at ENH TH 1572). Lakeland Health Ventures, Inc. operated Lakeland Primary Care
"Associates, physician practice management services, real estate ventures and numerous joint
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ventures such as a fitness center and a mail order pharmacy. (RX 563 at ENH TH 1572).

| Response to FigdingNo. 37: ,

' T
Complaint Counsel have no specific response.

38.  Groveland Health Services, Inc. provided healthcare services and products ina
non-institutional setting. (RX 218 at ENH TH 330).
el | ’ ! ,

- Response to Finding No. 38:

Complaint Counsel have -no spveciﬁc réspoﬁse.

L 1]

.' 39.  HPH also owned 50% of Highland Park Healthcare Inc., a physician-hospital
organization (“PHO”). (RX 563 at ENH TH 1572). {

} (Chan, Tr. 789, in camera).

" Response to Finding No. 39: o

Complaint Counsel have no specific response.
.40. Spaeth was HPH’s president and CEO from 1983 up until the Merger. (Spaeth,
Tr. 2235). o

‘Response to Finding No. 40:

Complaint‘C(punsel have no specific response.

a.. HPHWasA Community Hospltal With Limited Services
Before The Merger :

41.  Before the Merger, HPH offered a “normal set” of general primary and secondary
inpatient and outpatient services. (Spaeth, Tr. 2239; Neaman, Tr. 1306). Unlike Evanston
Hospital, {

} (Holt-Darcy, ATr. 1596, in camera).
Response to Finding No. 41:

Respond(‘:-pf_’s finding is incomplete. Highland Paﬂ( was a good hospital pre-
merger and, pre-merger, was adding new clinical services and making improvements.
(See CCFF 2295). Mr. Spaeth testified that HPH was recognized by patients before the
merger as rendering more sophisticated medicai care than the‘average cpmrhunity

hospital. (Spaeth, Tr. 2095).
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42,
— BN} (Spaeth, Tr. 2239; Chan, Tr. 746; Chan, Tr. 838, in camera).

_} (Hillebrand, Tr. .

1944, in camera).

Response to Finding No. 42:

* Respondent’s finding is incomplete and Hlislead'ing. The categories of

“academic” and “commuhity” are ill-defined and ambiguous. (See CCRFF 99). In

. ‘ . o ’ '

addition, Highland Park was in the process of developing certain tertiary offerings,

including cardiac surgery, prior to the merger. (See CCFF 2353-2356). Indeed, HPH

already had entered into a joint venture agreement with Evanston to provide cardiac
surgery. (See CCFF 2357). Finally, Respondent’s finding br'elating to o_bstetricS volume is

' irrelevant. Pre-merger, HPH also offered strong serviees in non-obstetrics departments, '
such as reproductive endocrinology and breast cancer. (See CCFF 2327-30)1 In any

event, HPH did have a “very good” obstetrics program. (See CCFF 233 1).

43.  Before the Merger, many members of the Highland Park commumty tended to go
to Northwestern Memorial Hospital (“Northwestern Memorial”), the University of Chicago,
Loyola University Medical Center, Rush University Medical Center or the Mayo Clinic because
HPH could not fully satisfy their health care needs. (Spaeth, Tr. 2246). Before the Merger, HPH
physicians tended to refer their patients away from HPH for a number of different healthcare
services. (Spaeth, Tr. 2246). The Highland Park community viewed HPH as a “good

community hospital, but if you were really sick, you went somewhere else ” (Spaeth, Tr.
2243- 44) ’ -

Response to Finding No. 43:

Respondent’s’ finding is incomplete and misleading ’eo the. extent that it implies
that HPH was not an excellent hospital. that was develeping a wider array of clinical
services. Mr. Spaeth testified that HPH was recognized by patients before the merger as
rendering more sophisticated medical care than the average comﬁunity hospital. (Spaeth,
Tr. 2095). The community of Highland Park ahd the other communities surreunding

Highland Park Hospital respected the hospital and saw value in the facility. (Neaman, Tr.
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4

1228-29; Newton, Tr. 301 (HPH was considered by many to be one of the “finest ' .
‘community hospitals in the country.”). HPH was offering leading edge and innovative

. 1 '
programs before the merger (see CCFF 2324-2344), and was continually adding new

| chmcal services and making nnprovements (See CCFF 2345-2383).

b. . 'HPH Had Financial Problems Before The Merger

44. . As discussed in'more depth in Section IX.B.4. below, HPH had serious financial
' problems before the Merger.

(| "o

LR L] h

Response to Fmdmg No. 44: ,

Respondent cites no support for this finding, contrary to the court’s Apﬁl 6, 2005,
i Order on Post Trial Rﬁefs stating that eacn proposed finding shall have a valid and
correct cite to the reeord. In any event, HPH could have continued as a stand—alone
.competitor -witnout the merger. (See CCFF 3565367). Finally, Complaint Counsel in
their reply. findings to Section IX.B.4 set forth repiy findings demonstrating that HPH was
not in serious fmancial trouble before the merger and was looking toward strong and‘
| sustained financial h'e:"alth | o S
45. HPH’s operatmg income steadily declined as the 1990s progressed. (CX 6305at =~ - .
2-3, 5 (Stearns, Dep.)). From'1996 to 1999, HPH was not making money from operations ona
year-to-year basis. (Kaufman, Tr. 5811). In 1999, HPH had operating losses of over $3 million,

and its audited financials reported an $11 million loss. (Spaeth, Tr. 2307; CX 1732 at 4; RX 609
at EY 236).

Response to Finding No. 45: -

Respondent’s finding is incomplete, misleading and contradieted by the record
etfidence. Among other facts, HPH made money t‘rom operations for all years for which
data are available in the record except for 1999. (See CCRFF 2319-2321). In 1999, the
first year of operating losses', there were a number of non-recurring , one-time costs. In
addition, the $11 million loss inclnded $8 million in merger-related expenses. (See

CCREFF 2320).
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46. At the time of the Merger in 2000, HPH attempted to offset its operational losses

with investment income, it had $120 million in debt that exceeded its cash and investments by $3
million, it required millions in “critical” facility improvements due to years of insufficient capital
investments, and it lacked sufficient cash reserves to meet the competitive challenges of the
Chicago marketplace. (Kaufman, Tr. 5806-07, 5811, 5814-16; H. Jones, Tr. 4097-99, 4119; RX
465 at FTC-KHA 2179; RX 569 at ENH JH 1215, 1225-26).

Response to Finding No. 46:

K
Respondent’s ﬁnding is incomplete, misleading.and contradicted by the record
evidence. Among other facts, Respondent fails to count $100 million in assets. within the
“cash and investments” total referred to in RFF 46 that were spun off to form the post-

merger Highland Park community foundation. (See CCRFF 2355). In addition, Highland

Park had more than sufficient cash reserves to sustain itself, as well as a strategic plan in

. ‘pla'ce such that the hospital did not need to dip into its cash reserves to make all its

required facility improvements. (See CCRFF 2366-2370).
c. HPH Had Quality Of Care Problems Before The Merger

47.  As discussed in more depth in Section VIII below, before the Merger, HPH had

quality of care problems that were exacerbated by the hospital’s financial problems.

Response to Finding No. 47:

Respondent cites no support for this ﬁnding. This Is cdntrary to the judge’s April
6, 2005, Qrder on Post Trial Briefs stating that echh proposed finding shall have a valid
and correct cite to the record. As discussed in more deﬁth in fespoﬁse to Séction VIII

Below, before the merger the quality of care at Highland Park I-Iospital HPH was “very

‘good, if not excellent,” (Newton, Tr. 376). { N

EER:. (RX 412 at ENHL PK 017794, in camera. See, e.g., CCFF 2294-2352).
Pre-merger, HPH routinely made capital investments to upgrade and improve its
facilities. (Newton, Tr. 383-84). In 1999, HPH’s long-range capital budget projected

$108 million in investments (Newton, Tr. 431), and HPH possessed the financial assets to
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- remain viable and make any needed improvements to its quality of care, (See, e.g., CCFF

t

302-355,2440-2443), |

48.  The qua'tlity problems that existed at HPH before the Merger included, among
others: (1) problems in the Obstetrics and Gynecology Department; (2) ineffective quality
assurance programs; (3) a dysfunctional nursing culture; (4) weak quality improvement
programs; (5) difficulties in getting private practicing physicians to respond to calls about
patients; and (6) a series of déficiencies in the physical plant that affected patient safety.

(Chassin, Tr. 5191-92). o

Response to Finding No. 48: . -
. ' HoAN ' . . .
See CCRFF 47 discussing the fact that HPH provided a high quality of care in the
above-mentionéd services before the merger. (See also CCRFF 1227; CCFF 2166-2178
o (nursing), 2188-2201 (obstetrics and gynecology), 2210-2226 (quality assﬁrance), 2232-
| 2244 (quality improvement), 2430-2432 (physical improvement)).
49. HPH’s pre-Merger physical plant deficiencies so adversely affected the reliable
operation of the hospital that they put the hospital’s Medicare certification in jeopardy. (Chassin,
Tr. 5286-87; RX 525 at ENH JH 11548). :

Response to Finding No. 49:

Various evidénce silpports the view that the deficiencies were not significant and
that HPH immediately began_add;essing the physical plant concerns while merger

negotiations were ongoing and after the merger had been agreed to. (See CCRFF 1512).
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Il DYNAMICS OF MANAGED CARE

A. Overview: Interactlon Among Relevant Players (Patlents, Employers,
Private Payors And Pr0v1ders) :

50.  Hospitals, like most health care providers, compete for their ultimate consumers,
the patients, on both quality and price dimensions. (Noether, Tr. 6011).

W

Response to Finding No. 50:

Complaint Counsel have no specific response. ' ' .

. ) '
51.  Included in “quality” are both service and clifical dimensions. (Noether, Tr.
6016). Patients can assess service dimensions directly (for example, convenience, promptness,
courtesy of staff, physical aspects of the facility such as the availability of private rooms).
(Noether, Tr. 6018-19). But they generally rely on their physicians for assistance to evaluate
clinical d1mens1ons (Noether Tr. 6018- 19)

Response to Finding No. 51:
Complaint Counsel have no specific response:
52..  Direct price competition for patlents is often attenuated: patients generally pay ‘

only a portion of their bill and thus do not face (or react to) the entire amount of any change in
price made by a hospital. (Haas-Wilson, Tr. 2464).

Response to Finding No. 52:
Complaint Counsel have no specific response. '
53.  Hospitals compete to be on the “preferred panel"’ of the health plans offered by

MCOs. (Haas-Wilson, Tr. 2456-57). MCOs build provider networks to compete effectively
with other MCOs for employer health plan contracts. (Haas-Wllson Tr 2456-57).

Response to Finding No. 53:
Complaint Counsel have no specific response.
‘54,  Employers generally fall into one of two categories — self-insured and
fully-insured. Self-insured employers are those that are responsible for the actual medical
expenses of their employees but decide to pay MCOs to access and manage the network as well

as to process claims. (Mendonsa, Tr. 480). Fully-insured employers are only liable for
premiums, but not the actual healthcare dollars utilized by employees. - (RX 1743 at 7).

Response to Finding No. 54:

Complaint Counsel have no specific response.
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55.  Employers want to limit the amount they spend on employee health benefits, and,
asa result, price competition among MCOs is important. (Haas-Wilson, Tr. 2461). Therefore,
‘MCOs are interested in obtaﬁmng the lowest rates possible from the providers they include in
their networks, and this fosters price competition among hospltals (and other providers).
(Haas-Wilson, Tr. 2457 58).

Response to Flndmg No 55:

Complamt Co’unsel have no specific response.
| . .
_ 56.  Since employers must compete for qualified labor, they attempt to assure that their
employees are reasonably satisfied with the health plan(s) that they offer. (Noether, Tr.
5936-37). Consequen,t]y, employers demand adequate provider networks that span the range of
basic and specialty services that their employees may need, have good quality reputations, and
are geographically convenient to employees and their families. (Noether, Tr. 5936-37).

, Response to Finding No. 56: , '

Complaint Counsel note, for purposes of clarity, that an examination of the
‘contracts listed in CX 5910, which are in evidence, shows that contracts vary as to the
: 'raﬁge of specialty services covered (i.e., a coqtract may not cover all the specialty services

the employees may need).’

5 7 All of these dimensions can bé grouped into a category of attributes labeled
“choice.” (RX 987 at FTC-{FH 229; Hillebrand, Tr. 1834; Mendonsa, Tr. 479). Different
networks and plans may provide varying degrees of these dimensions for different prices so that
employers make the pnce—chmce tradeoffs that best meet their needs. (RX 1346 at BCBSI-ENH
5536).

Response to Finding No. 57:
Complaint Counsel' h_ave no'specific response.

58.  Inrecerit years, consumers (i.e., patients/employees) have demanded broad
provider networks with few restrictions from their managed care plans. (Hillebrand, Tr.
1761-62; RX 1189 at ENHL JL 14126; RX 1346 at BCBSI-ENH 5539). More tightly controlled,
traditional Health Maintenance Organizations (“HMOs”) — which offer limited provider
networks, have gatekeeper requirements and impose severe financial penalties for use of other
providers or services not authorized by a primary care physician — have given way largely to
more loosely structured Preferred Provider Organizations (“PPOs”) with large provider networks
and few financial incentives. (RX 987 at FTC-LFH 229 Hillebrand, Tr. 1834; Mendonsa, Tr.
479).

Response to Finding No. 58:

Complaint Counsel have no specific response.
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59. At the same time, the dlstmctlons between HMOs and PPOs have blurred
(Noether, Tr. 5982). Many HMO plans offer substantial networks, and gatekeeper referrals are
~no longer always necessary. (Noether, Tr. 5982).

Response to Finding No. 59: ' ;

i,
Complaint Counsel have no specific response.

60.  Consequently, price competition among hospitals is generally attenuated.

" (Noether, Tr. 5980-81). For example, HMO networks in the Chicago metropohtan area market
. are broad (Noether, Tr. 5982 (explaznzng DX 7045)) |

. Response to Fmdlng No. 60:
| Respondeut’s finding on price'condbetition is contradicted by the reeord evidence.

As demonstrated by the health plan representatives’ testimony and other euidence, health
plans in the Chicago area actively engaged in selective contracting. (See testimony of

- PHCS, Aetna, One Health, Unicare, and United as discussed in CCFF 219-244). For
health plans, the price offered by the hospital was an hupoﬁant factor in deciding which'
hospitals to include in their networks. (See CCFF 219-44). | |

Seleetive contracting can voccur'even where there appear to be a large number of

‘hospitals in a particular network. For example, PHCS contracted with about 75 of the 80-
90 hospitals in the Chicago area. (Ballengee, Tr. 154). 'Nevertheless, PHCS excluded
hospitals because their rates were too high compured to comparable hospitals. |

(Ballengee, Tr: 189-90).

o1
I (=X 1393 at ENHL BW

3684, in camera). As a new effort to address this phenomenon, some MCOs have created

“tiered” networks, which are broad networks in the aggregate that provide financial incentives for
employees to use a limited subset of the network providers that have relatlvely lower negotiated
rates. (RX 1346 at BCBSI—ENH 5536).

Response to Finding No. 61: ‘

Complaint Counsel have no specific response.

62.  Moreover, self-insured employer groups have vehicles available to them to control
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costs. (Dorsey, Tr. 1471-72). A cafeteria plan, for example, could achieve cost savings. (Dorsey,
Tr. 1471-72). In a cafeteria plan, employees pay a higher out-of-pocket fee to access a more
expensive provider, and a loyyer out-of-pogket fee to access a less expensive prov1der (Dorsey,
Tr. 1471) ,

Response to Finding No. 62:

Complaint Counsel note, for purposes of élarity, that there are limits on the ability
. , f . R R

of self-insured emplqyer. groups to control their health care costs. (See CCFF 146).

B. Types Of Managed Caré Plans

'
L]

63. The purpose of a network is tq prov1de employers and their employees with’ access
to the facilities they want and a discount for using those hospitals. (Mendonsa, Tr. 485). Access
means making sure thdat employees can get to the facilities to which they prefer to be admitted.
(Mendonsa, Tr. 485). Such access generally is provided through one of the following managed
care products. _ |

: Response to Finding No. 63:

Complaint Counsel have no specific response.

1. HMO

_ 64.  An HMO product provides prepaid health insurance coverage to members through
* anetwork of physicians, hospitals and other health care providers that contract with the HMO to
furnish such services. (RX 1743 at 6). An HMO is generally an insured product, meamng that
the insurance company takes the risk. (Neary, Tr. 585).

Response to Fmdmg No. 64:
Complaint Cc.mnsel have no specific response, assuming that “between HMOs” in
RFF 71 means “between HMOs and PPOs.”

65.  Traditionally, an HMO requires that a member’s primary physician approve
access to hospitals, specialty physicians and other health care providers. As a result, the HMO
product is the most restricted form of managed care. (RX 1743 at 6). The primary physician is
called a gatekeeper, who manages the relationship with the patient and will refer the patienttoa -

selected panel of specialists. (Hillebrand, Tr. 1834). Pediatricians, family-medicine physicians,
internists, and occasionally obstetricians act as the “gatekeeper.” (Hillebrand, Dep. 1834).

Response to Finding No. 65:

Complaint Counsel have no specific response.

66.  Inan HMO network, there are significant economic incentives for the patient to -
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only go to in-network providers. (Hillebrand, Tr. 1759-60). HMO networks work on a fixed
reimbursement methodology, and only provide benefits to patients if they go to in-network
hospitals. (Hillebrand, Tr. 1759-60). HMO members receive no beneﬁts for out-of-network
usage.. (Mendonsa Tr. 477). \

Response to Finding No. 66: "

Complaint Counsel have no specific response.

K]

¢7. (| (illcbrand,
Tr: 1834; Mendonsa, Tr. 479; Holt-Darcy, Tr. 1543, in camera). Consumers have rejected
closed-panel HMOs and increasingly have demanded “choice.” (RX 987 at FTC-LFH 229;
Hillebrand, Tr. 1834; Mendonsa, Tr. 479). At most, Chicagd had 25% HMO penetration, as
compared to 50-60% in Los Angeles, New York and the District of Columbia. (Mendonsa Tr.
479).

Response to Finding No. 67: .

Complaint Counsel have no specific response.

2. PPO

68. A PPO includes some elements of managed health care, but typically includes
more cost-sharing with the member, through co-payments and annual deductibles. (RX 1743 at
6). With a self-insured PPO product, the employer that contract with the insurance company is
responsible ultimately for the payment of expenses beyond the co-payment and deductible.

(Neary, Tr. 586).

Response to Finding No. 68: |

Complaint Counsel have no specific response.

69.  PPOs provide members more freedom to choose a hospital or physician. (RX

1743 at 6). In a PPO, the member is encouraged, through financial incentives, to use

participating health care providers that have contracted with the PPO to provide services at more

favorable rates. (RX 1743 at 6). If a member chooses not to use a participating health care

provider, the member may be required to pay a greater portion of the provider’s fees. (RX 1743 .
at 6).

Response to Finding No. 69:

Complaint Counsel have no speciﬂc response.‘
70. A PPO plan offers employers the abﬂity to have different co-pays, deductibles and

other means to make employees partially accountable and responsible for paying for their own
care. (Hillebrand, Tr. 1833-34).

Response to Finding No, 70:

Complaint Counsel have no specific response.
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3. POS

71. A pomt of ser‘mce product (“POS”) tends to have a different configuration and
generally involves a network smaller than a PPO network. (Ballengee, Tr. 142). POS plans are
traditionally between HMOs in terms of freedom and price. (Ballengee, Tr. 142-3; Mendonsa,
479). For example, with a POS product a member accesses a hlgher benefit level by utlhzlng a
primary care physmlan (Mendonsa Tr 478 79).

Response to Fmdmg'No 71:
Complaint Coun’sel have no specific response, assuming that “between IMOs” in

RFF 71 means “between HMOs and PPOs ?
4. Indemnity
72.  Inthe 1980s, the predommant form of managed care insurance in Chicago was

, mdemmty insurance. (Hillebrand, Tr. 1832) However, as of February 2005, indemnity
‘insurance was virtually nonexistent in the Chicago market. (Hillebrand, Tr. 1832).

Response to Finding No. 72:
~ Complaint Counsel have no specific response.
C. Role Of Outpatient Services

73.  Inpatient services are those that require an overmght stay at the hospital.
(Ballengee, Tr. 144). Over the last couple of decades, the proportion of hospital services that are
delivered on an outpatient basis (i.e., services that do not require an overmght stay) has increased
substantially. (CX 6321 at 82 RX 267 at EY97 2050 Neaman, Tr. 1153). '

Response to Fmdlng No. 73:

Respondent’s finding is misleading and incompletg because it implies that
outpatient servilces are a substitute for inpatient ser\‘fices such that both are in tile same
relevant product.. m_arkef. The key ihquify is what products can health plans substitute into
when faced With ‘a hospital inpatient price increasa. Health plans. could not have in their
networks outpatient-only providers and exclude higher-ﬁricad hospitais and still have a
marketable plan. (Haas-Wilson,l Tr. 2663). Mr. Hilllebrand testified that any shift toward
outpatient services from inpatient services is a factor af a change in medicine and other

factors, rather than pricing. (Hillebrand, Tr. 1756). Both Mr. Neaman and Mr.
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Hillebrand testified that changes in inpatient pricing have no impact on patients switching

from inpatient services to outpatient services.» (Neaman, Tr. 1210; Hillebrand, Tr. 1755-

56. See also CCFF 1635-44). .

~ 74.  The shift toward outpatient care is evident at ENH itself. (Neaman Tr. 1295- 96)
In the seven years from 1997-2003, ENH’s percentage of gross revenue obtained from its :
outpatient care has increased. (RX 267 at EY97 2050; Neaman, Tr. 1153). ENH’s percentage of
outpatlent services is approxnnately 45%. (Neaman, Tr. 1295-96).

Response to Fmdmg No. 74 ' _ \

1
] ¥

nw . Respondent’s finding is misleadiné and incomplete because it implies that
outpatient services are a substitute for inpatient services such that both are in the same
relevant product market. Outpatient services are not a substitute for inpatient services.
. (See CCRFF 73). |
D. Managed Care Contracting
: 1 Selective Contracting

: 75. Typically, MCOs are able to obtain discounts from providers’ list prices if the
MCOs can credibly promise to steer patient volume toward the providers. (Dorsey, Tr. 1474-75).
Such steerage can only occur if certain providers are “preferred” members of the plan’s network.
(Hillebrand, Tr. 1760-61). Patients are given financial incentives, through lower out-of-pocket
expenditures, to use the preferred providers. (Hillebrand, Tr. 1759-60). {_

} (RX 1393 at ENHL

BW 3691, in camera). - o '

Response to Finding No. 75:
Complaint Counsel have no specific response.
76.  Such “selective contracting” has been one of the fundamental tools of managed

“care. (Noether, Tr. 5980-81). Selective contracting, however, has not historically played a major
role in managed care in the Chicago area. (Noether, Tr. 5981)

Response to Finding No. 76:
The finding is incorrect. Respondent’s finding on selective contracting is
contradicted by the record evidence. As demonstrated by the health plan representatives’

testimony and other evidence, health plans in the Chicago area actively engaged in
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selective qontra;cting. (See testimony of PHCS, Aetna, One Health, Unicare, and Urﬁted
as discussed in CCF];{,ZI 9-44). For health plans, the price offered by a hospital was an
important factor in .deciding which hospitals to include in their networks. (See CCFF
21 9-2'44)  R - | | o |
More to ’the‘ péi_nt; health plans’ specific qxperiences related to the Evanston-
Highland Park merge'r demonstrate the importance of competition between hospitals in

 the cost-effectjve formation of providélr networks. 'The merger changed the alternatives .
available to the health plans, thereby affecting the outcome of the bargain between health .
plans and the merged entity. (Haas;Wilson, Tr. 2472). {_
|
(See, e.g.; Ballengee, Tr. 167 (pre-merger pricing more competitive); Mendonsa, Tr. 568-

69 (I

- I ) i ccrcra; Neary, Tr. 618-19 (One

Health discoveredthat it was unable to market its network without ENH hospitals); Holt-

Darcy, Tr. 1529 ({
—}v), in camiera; Foucre, Tr. 931-34 (United could not market a

network without ENH). See also CCFF 261-83).

2. Scope Of MCO Contracts

(Foucre, Tr. 1123, in camera; Ballengee, Tr. 200; Holt-Darcy, Tr. 1585, in camera). {.

} (Mendonsa, Tr.

557, in camera; Ballengee, Tr. 200). { v
} (Foucre, Tr. 1122, in camera; Mendonsa, Tr. 556, in



éamera; Holt-Darcy, Tr. 1585, in camera; Noether, Tr. 5906).

(Hillebrand, Tr. 1833). {

Response to Finding No. 77:

The finding is misleading to the extent that it suggests that the mere fact that
services are pufchased together has any significance uﬁwéler the Merger Guidélines in
terms of defining a product. As discussed in CCRFF 369, the Me_rger Guidelines make |
clear thét the definition of fhe relevant product market 1s determined by looking at the,
likely reaction of buyers to a price increase; including ’('af\nong other angs): ( 1') “evidence
tha't buyers have shifted or have consideréd shifting purchases between products in |

response to relative changes in price or other cdmpetitive variables,” and (2) “evidence

that sellers base business decisions on the prospect of buyer substitution between

' ‘products in response to relative changes in price or other competitive variables.” (Merger

Guidelines, § 1.11). (See CCRFF 369).
- 3. Reimbursement Methodologies

78.  Hospitals use a variety of MCO contract reimbursement methodologies. -

v (RX 387

at H 2637, in camera; RX 1503 at 3651, 3656-67, 3684, in camera).

Response to Finding No. 78:

It is irrelevant that other hospitals may use a Va{iety| of MCO contract
_reimbursemehf methodologies, because ENH was pushing one methodology for post-
merger conﬁact renegotiations. Post—merger,' ENH senior management strategized to
“shif[t], whenever possible, to a discount from charges from a per diem.” (Newton, Tr.
366; Hillebrand, Tr. 1855. See Hillebrand, Tr. 1705-06 (Mr Hillebrand’s “first
negoﬁating step” with health plans in 2000 was to “move to discbunt off charges.”)).
|
.|
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. I (CX 137 ot 14, in camera).

{
—} (Hillebrand, Tr. 1706. See, eg.

Hlllebrand Tr. 1893 Hlllebrand Tr. 1947, in camera; compare CX 5067 at 15, in

camera, CX 5059.at 1'7 and CX 5065 at 17; Ballengee ‘Tr. 252, 255, in camera; compare

CX 116 at2,in camera, ‘CX 117 at 1, in‘came_ra, and CX 5072 at 23, in camera; Holt-

Darcy, Tr. 153,6,,,1'5,',39, 1563, in camera; 'CX 5075 ét‘17, in camera).

79.  The rates negotiated by MCOs with hospitals are kept extremely confidential. For
example, ENH did (and does) not know the rates a particular MCO has negotiated with ENH’s
competitor hospitals. (Neaman, Tr. 1344; Ballengee, Tr. 193-94).

Response to Fmdlng No. 79

The ﬁndmg is mcomplete {—
I (15o!t-Darcy, Tr. 1602, in camera). Inany
event, ENH had some 'informetion, pfe-merger on which hospitals were getting better
rates. (Neaman, Tr. 1223).

a. Discount—Off7Charges Contracts

80. . A discount-off-charges rate is a negotlated discount from a hospital’s list price or
chargemaster. (Chan, Tr. 667).

Response to Finding No. 80:
Complaint Counsel do not disagree.
81.  Discount-off-charges rates may be preferred by a hospital because they offer less
risk to a hospital. (Chan, Tr. 673). Payments from MCOs are received more timely under this

reimbursement method, and fewer resources are spent “chasing underpayments” from MCOs.
(RX 1266 at AE 15228).
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Response to Finding Nb. 81:
| It is irrelevant whether Advocate Health (the' eomce of RX 1266) believes that
| “payments from heaith plans are received more timely under a discount off charges
reimbursement méthod,” because ENH’s goal in shiﬁiﬁﬂg health plan contracfs to discounf
off charges arrangements post-merger was to o‘btain better contrect rates. (Newton, Tr.
366; Hiilebrand, Tr. 1705-06, 1855. Seé CCRFF 78, CéFF 813-816). Respondent
ﬁresented ho documents or testimony in this matter to "s'ui)port a claim that ENH was

trying to achieve more timely payments through discount off charges contracts.

2.
I (Balicngee, Tr. 227, 270-71, in camera; RX 1503, in camera;
Neary, Tr. 772, in camera; RX 257 at GWL 3987; RX 1187 at GWL 26, in camera; RX 1047 at
9). In fact, hospitals all over the country have requested and are requesting, discount-off-charges

MCO contracts. (RX 1615 at 4)
Response to Finding No. 82:
+ Complaint Counsel disagree with the implication that there was a trend in the
Chicago area towards discount off charges contracts pre- or pest-merger. In the years

leading up to the merger, there was a movement by health plans towards fixed rate

contracts. {
IN: (s- CCREF 85).

83. When managed care contracting first began in the Chicago area, the most common
payment methodology for inpatient and outpatient services was the discount-off-charges method.
(Sirabian, Tr. 5703-04, 5725). {

I | (\cacy, Tr. 630; Dorsey, Tr. 1474; Mendonsa, Tr.

558, in camera; Holt-Darcy, Tr. 1572-73, in camera).

- Response to Finding No. 83:

Respondent mischaracterizes the testimony of Mr. Neary, Mr. Dorsey, Mr.

Mendonsa, and Ms. Holt-Darcy. {
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-} (Neary, Tr. 630; Dorsey, Tr. 1474; Mendonsa, Tr. 558, in camera; Holt-Darcy,
Tr. 1572-73, in camefa). In fact, the record shows that per diem contracts remain the

. . | !
“predominant” method of reimbursement in the Chicago area for hospitals in 2005. (See

CCREFF 85). .-

sy 2209090900090 9202
- 1=

I (R 270 at

ENH-RNSMC 312, in camera; RX 371 at CMC 17637; RX 233 at ALGH 1676, in camera; RX
244 in camera; RX 407,, in, camera; RX 275, at RHC 7799)

Response to Finding No. 84:

Complaint Counsel disagreg with the implication that there was a trend towards

discbunt off charges contracts pre- or post-'merger. In the years leadihg up to the merger,

,there was a movement by health plans towards fixed rate contracts. {— '

—} (See CCRFF

85).

- @000 |
B (Chan, Tr. 671; Chan, Tr. 852-853, in camera). (N

' —

' (RX 663

at ENHL TC 16939; Chan, Tr. 852-53, in camera).

Response‘to Finding No. 85: | ‘ - |
.
|
—} (CX 1099 at 10-11, 37-39, in
camera. See also CX 5068 at 27-29 ({ SN
4-}), in camera; CX 5148 at 12 (United pre-merger contract with Highland Park)).
{— |
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I
Complaint Counsel also disagree with this finding’s implication that there was a_

trend towards discount off charges contracts pre- or post-merger.

1

- {1
_} (Chan “Tr. 785, 787 in camera; CX 1095 at 6, CX.
439 at 8). {—
I (Chon,

. 786, 796 in camera).

Prior to the merger, Evanston also recognized that “fhe industry was r,noying”
towards “per diem or even in some cases per case pricing.” (Sirabiaﬁ Tr. 5725).
Evanston “stayed within the standards that were bemg followed” in response to health
plan pressure for fixed rates. (Sirabian, Tr. 5 725 See Noether Tr. 6090 ({_
—}), in
camera.). _ ;
{—}
(Chan, T2. 796, in camers), (N

. (-, ... Holt-Darcy,

Tr. 1521, 1526, in camera; Chan, Tr. 786, in camera; CX 5091 at 1, Neary, Tr. 775, in
camera; CX 5059 at 17; CX 5065 at 17; Ballengee, Tr; 253-54, in camera; CX 5068 at

27, in camera; CX 5070 at 28. See CX 1099).

|
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R (:iolt-Darcy, Tr. 1526, in camera).

86. Since 2000, qmcago area hospitals have negotiated even more aggressively for
the discount-off-charges on inpatient services. Even entire healthcare systems, such as Advocate
informed MCOs that it had made great efforts to move additional contracts to the
discount-off-charges methodology (RX 1266 at AE 15228).

Response to Finding No. 86: '

Respondent’s ﬁnding is not supported by the reeord and misleading to the extent |
that it attempts to genetalize beyond the Advocate‘system Respondent cites to only one
' document (R)i ‘1“26“6) regardlng one Advocate negotiation with Aetna and uses that’
' document to generalize for “Chlcago,area hospitals” and “healthcare systems” (plural).
, Complaint Counsel disagre'e with the ‘i'mplication that there was a trend towards
| discount off charges contracts pre- or post-merger. 'As discussed ebove, in the years

[

leading up to the merger, there was a movement by health plans towards fixed rate -

NN (5o CCREF 85, in camera).
g7. (I

}
(Dorsey, Tr. 1485; Mendonsa Tr. 558, 566-67, in camera; Holt—Darcy, Tr. 1600, in camera)

Response to Finding No 87:

The witnesses cited by Respondent did not testify that asking for a protection does
~ not mean that a health plan Wwill get a protection. {— '
I (Veiidonsa, Tr. 558, in camera (emphasis added)). ||
| (Mendonsa Tr.
56667, in camera) {_
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—} (Holt-Darcy, Tr. 1600 (empbhasis added), in camera). Mr. Dorsey testified

only that it was One Healthi’s “philosophy” to negotiate for protections from chargemaster
increases. He did nbt testify, however, that One Healtl;H '(Gréat West) is sucaessful today
or would have been successful in 2000 in negotlatmg for such protectlons One Health’
pthosophy wasn’t in place at the time of [the post—merger ENH] negotlatlons ” (Dorsey,

|"'\

Tr. 1485-86).

i
N | (Holt-Darcy, Tr. 1524-25, in camera).

88. In particular, escalator clauses protect a MCO from a hospltal’s chargemaster
'mcreases (Newton, Tr. 459). {——— S
} (Mendonsa, Tr. 566-67, 558, in camera). {-

I (\icndonsa, Tr. 567, in camera).

Response to Finding No. 88:

|
B

—} (See CCRFF 87, in

camera)

89. {
5072 at 18-19, in camera; Ballengee, Tr. 260-61, in camera.) {

(Ballengee, Tr. 260-61, in camera).

Response to Finding No. 89:
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: _} (Mendonsa, Tr. 567,in camerw) {—

- —} (Mendonsa, Tr. 567,
' in camera. See Holt-Dacy, Tr. 1523 ({—

I, . ir. camera).

90. {_
—} (Mendonsa Tr, 567, in camera). .

-Response to Finding No. 90
The cited source does not say what Respdndent’s finding claims. {_

I (icndonsa, Tr. 567, in-camera).
Respondent’s finding also misstates the record. {_
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(Holt-Darcy, Tr. 1523. See, e.g., CX 44 at 1 (When ENH increased its chargemaster
prices in April 2002, Mr. Hodges, ENH’s executive vice-president for finance, wrote to

ENH manégers that “[f]br a number of reasons we want to be as quiet-as possible and
. _ ; " S
there are relatively few people who have seen the scope of the changes.”); CX 54 at 1

(According to Mr. Hillebrand, “the only notification [of"charge ihcreases] we make is to

Blue Cross . . .we should not notify anyone beyond those we have a contractual obligation

to do 50.”). See also CX 59 at 1; Chan, Tr. 847-43 ({ R NN
). i camera).

91. To date, the pnmary payment methodology for outpatient serv1ces is the
d1scount—off—charges method. (Sirabian, Tr 5704).

Response to Finding No. 91: - ‘ ' |

Complaint Counsel do not disagree.

b. Per Diem

o2. N (\i--donse, Tr. 524-25, in camerd). {li

I (B:llcngce, Tr. 228, in camera). (N
_} (Ballengee, Tr. 228, in camera).

Response to Finding No. 92:

Complaint Counsel do not disagree.

o3. (I

I (Chan, Tr. 785-86, in camera).
Response to Finding‘ No. 93:

.
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I (\(cndonsa, Tr. 523-28, in camera; Ballengee, Tr. 234-

. ! . . .
35 255, in camera; Neary, Tr. 609; Newton, Tr. 366; Holt-Darcy, Tr. 1522, in camera;

Foucre, Tr. 889...Se¢ CCFF 790-803). {_
,—} (Neary,

3

| F?
i ~]
B =
(=)
5.
Q
‘ Q
‘ 3
S
Q
|

}

I (Chan, Tr. 675-76).
4.

I | (CX 5068 at 27, in camera; Chan, Tr.

785-786, in camera; RX 278 at ENH JL 5335, 5338). '

Response to Finding No. 94:

at 27-28, in camera). {

I (CX 5068 at 27, in camera). Moreover, the cited source does not
say what Respondent’s finding claims. {[ SN
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LN

—} (CX 5068 at 27, in camera). The discount

| dlscussed in RFF 829 was only apphcable in situations where 1t would it would be more
expensive for the health plan to pay the per diem rates. (CX 5070 at 28, 30). However, ' |
as Ms. Chan explained, per diem rates in generél result in greatér discounts “up to 50%” |
for serﬁces than do discount off charges a:rrangements." According to Ms. Chan,bpre- |
merger, Evanston and Highland Park’s ﬁed rate con‘tfe'ld\ts gave health plans ‘;much
higﬁer” discounts than the conﬁacts that Wére structured in a discount off c]iarées

-arrangement. (Chan, Tr. 675-’76).

' |
B (See RFF 93, in camera). (N

-.} A(See CCREFF 93, in camera).

o5
I (Chan, Tt 786, in camera). (N

I | (C 1099 at 12, in camera). (D
I (Chan, Tr. 818, in camera).

- Response to Fmdmg No. 95:

Respondent’s finding is incomplete because it fails to note that Cigna’s pre-
merger contract with Highland Park was a per diem contract that had a stop-loss

provision for scenarios in which charges exceeded $2,300 per case.
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—} (See CCRFF 590, in camera).

c. Case Rates

96. {

-
(Ballengee, Tr. 229, in camera). (I

t (Ballengee; Tr. 229, in camera).

Response to Finding No. 96:

{—

-} (Ballengee, Tr. 229, in camera). Respondenf’é ﬁnding.is also incomplete. .
-
(Sirabian, Tr. 5740). o |

d. Capitaﬁon : o _ ' , -
. |
]
I (Mcndonsa, Tr. 525, in camera; Holt-Darcy, Tr.

]

1537-38, in camera). {

97.

N, (\icndonsa, Tr. 525, in camera; Holt-Darcy, Tr.

1537-38, in camera).

" Response to Finding No. 97:
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(Ballengee, Tr. 239, in camera; Ballengee, Tr. 196-97; Mendoné;a, Tr. 483-84; Mendonsa,
Tr. 549, in camera; Dorsey, Tr. 1450). o ' - \

98. Despite the expectation that capitated contracts 'W\ould become a prevalent
payment mechanism in Chicago, this expectation never materialized. (RX 584 at ENH JH 2951).

Response to Finding No. 98:

7 Complaint Counsel have no specific respohse'.

'

E. Different Type of Hospitals (Academic And Community)

09. ([
I | (:io!t-Darcy, Tr. 1589, in camera). - . '

Response to Finding No. 99: |

This proposed finding is misleading,}and the citation to this ﬁnding.iliustrates the
misleading nature of the finding. (G
|
|
| hcrc arc many different
ways to classify hospitals. Some of the classifications used by industry participants
include community hospital, teaching ilospital, tertiary hospital, academic téaching
hospital, and academic hospital. (Ballengee, Tr. 158-59 (community, tertiary, advanced

teaching); Neary, Tr. 622 (academic teaching hospital); Chan, Tr. 746 (Evanston Hospital
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Awa‘s a tertiary h'ospital)). There is no official designatidn as to which hospitals fall into:
‘which category.} (N P,ether, Tr. 61 55). Different organizations have differerllt criteria for
including a hos'pita1 in 6n§: category as opposed to another category. For example,
M.édPac, the Medica;e P.a}imenf Advisbry Commission, an advisory body to Congress on
Medicare‘ reimbUr,séxﬂentlpdlicy, defines a major teaching hospital as one that has at least
0.25 medicai re'siden{s per bed. (Noether, Tr. 5995). Membership in the Council of
Teaching Hospli‘tma'lls"(“CQTH”) is ano‘d"l‘erI common measure of what a teaching hospital is.
(Noether, Tr. 5995). -

N Dr. Noether used her own <‘ileﬁnitions of an academic hospital and a community
hospifal that are not consistent with the usageI of those terms by those in the industry. Eor
| "example, Dr. Npethér required a hospital offering over 376 djffereqt DRGs to be
classified as an acédemic; hoépital, (Noether, ”'Fr. 5994), while neither Me'dPac ﬁor COTH
have any such requirement tb be considered a feaching hospital or major teaching

hospital. (Noether, 'l?r. 6155 (MedPac); Noether, Tr. 6165 (COTH)). Dr. Noether also
g

had a bed size requirement in her definition of an académic hospital, requiring over 300

staffed beds. (Dr.Noether, Tr. 5995). MedPac has no bed requirement to be considered a

major teaching ho'spi'tal. (Dr. Noether, Tr. 615 5).

These different definitions lead to such inconsistent results as Dr. Noether

~ classifying as community hospitals that MedPac considered major teaching hospitals and -

that on average treated more complex cases than ENH while Dr. Noether treated ENH as

an academic hosﬁitél. |
One example is Louis A: Weiss Hospital, which had a teaching program with

more than .25 residents per bed (Noether, Tr. 6170; RX 1912 at 60), meeting the MedPac

criteria for a major teaching hospital. Louis A. Weiss also had a higher case mix index
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than ENH for every year from 1997 through 2003, wﬁether or not one included obstetrics
cases (Noether, Tr. 6170; RX 1912 at 25 (same docﬁmentl as DX 7130) (including
obst_etrics cases); RX 1912 at 26 ({—}), in camera), as well as ;1 |
higher percentége of patients with a DRG weight great;f than two than ciid ENH. (RX
1912 at 27). Yet Dr. Noether classified Louis A Weiss"as a coﬁlmunity hospital.
(Nocther, Tr. 6170; RX 1912 at 60). | | .
Another example is St. Francis Hbspital, whith a\lso had a teachihg p'ro‘gram with
molre than .25 residents per Bed RX 1912. ét 60), meeting the MedPAC critérié fora |
major teaching hospital. St. Ffancis also had a higher case mix index thanvENH for every

year from 1997 through 2003, whether or not one included dbstetrics cases. (Noether, Tr.

' '6172; RX 1912 at 25 (the same document as DX 7130) (iricluding obstetrics cases); RX

1912 at 26 ({ ). :» camerq), «nd (N
I | (R 1912 at 27, in camera)). Yet Dr.

Noether classified St. Francis as a community hospitlaill. (Noether, Tr: 5999; RX 1912 at
60). | R

Mpfeover, the hospital categories may not be mutually exclusive, with some
observers putting hospitals simﬁltaneously into more than one category. vFor exambie,

Jane Ballengee of PHCS classified hospitals into three categories, community hospitals,

tertiary hospitals, and advanced teaching hospitals. (Ballengee, Tr. 1 58-59). Ms.

Ballengee considered Evanston both a community and tertiary hospital, since it offered all
of the services of a community hospital, the regular medical, surgery, child birth, and
those types of things, but it also did have an additional, higher level of services.

(Ballengee, Tr. 159). That there would be overlap in the perception of industry
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participants is not surprising. All hospitals typically offer a core of basic services that are
“considered to be primary seryices. (Noether, Tr. 61 59).

100. A commumty hosp1ta1 offers services that are relatively simple, such as med1ca1
surglcal and matermty (Ballengee Tr..158).

Response to Flndmg No 100‘
A

Respondent’s finding is incomplete. Com'munity hospitals can also offe; more
complex tertiary scwicés and prdgram§. For éxarﬂple, prior to the merger, Highland Park
' offered many fégdiﬁg ‘ed'ge and innovaﬁve clinical pfograms. (See, e.g., Newton, Tr. 291-
92, 299,339', 415; Drégon, Tr. 4403, 4399; CX 1863 at 10; CX 2415 at 2-4; CX 1052 at
"-4-5;CX 98 at2; CX I413 at 7 (1999 Certificate ofiNeed Application in which Evanston
. notes that “HPH has 6ver the lagt slevergl years brought leading edge and innqvative
clinical services' to residents of Lake County.”). See also CCFF 2325-2352). This finding
is also inc'omplete because, while community'hosﬁitals ’offer those relative;ly simple
services, éo do allhospitals. (Noether, Tr, 6159). , .
101,
.
_} (Neary, Tr. 622 Foucre, Tr. 935; Foucre, Tr. 1112,

in camera; Mendonsa, Tr: 565, in camera).
Response_ to Finding| No. 101:

See CCRFF 99 discussing the fact that there are many different ways to classify
hospitals. Th'is'v fmdiﬁg is inc'onsistent‘with the position Dr. Noether took in defining hef
academic control group. Dr. Noether required her aca_demic control group to have
provided a mlmmum of 370 different DRGs and have had a mlmmum of 300 staffed
beds. (N oether, Tr. 5994-95). None of Respondent’s citations in its finding have any
requirement that there be a certain number of DRGs o staffed beds to be considered an

academic hospital.

50



e

_} (Ballengee Tr. 158; Holt-Darcy, Tr. 1590, in camera).

Response to Finding No. 102 ' ' . ,

t

Neither source cited by Respondent says what Respondent’s finding claims. {.

I (5:ilcngcc, T+ 153). (N
—} (Holt-Darcy, Tr. 1590-92. (emphams

added), in camera).

103. {

-
(Mendonsa, Tr. 565, in camera). (I

I (\cndonsa, Tr. 565, in camera; Ballengee, Tr. 158-59, 189; Holt-Darcy,
Tr. 1590, 1592-93, in camera). o

Response to Finding No. 103: . | |

. This finding is incomplete and misleading. {—
o
(See CCRFF 99; Mendonsa, Tr. 565 (academic teaching hospital); Ballengee, Tr. 158-159
(advanced teaching hospital); Holt Darcy, Tr. 1590 ( {_
-}), in camera), {—
I (o CCRFF 99).

'

I :o: cxample, Ms. Ballengee agreed that “advanced teaching
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i

hospitals™ are significantly more expensive than cqmmunity or tertiary hospitals, but
“included only Nprihvypstem Memo;ri.al, Loyola University Medical Center, Rush—
Pres'byterian-S%, Luke’é, University of Chigago, and University of Illinois as advanced
teaching hospitals, Whjle specifically excluding ENH from that category. (Ballengee, Tr.
188-89);‘ . | -’I. | ‘ | :

97 0000 ]

_} (Holt-Darcy, '1:;. 1590, in camera; Foucre, Tr.'1121-22, in camera).

104.

i

Response to Flndmg No. 104:

| ‘This finding is misleading, {—
—}
(Holt-Darcy, Tr. 1590, in camera). { N
_} (Foucre, Tr. 1121-22, in camera). Because of the diverse way that industry
participants classify hospitals, it is impossible to draw conclusions from the finding’s
citations as to Whicl'l;‘,hospitals are being compared to which hospitals. (See CCRFF 99).
- F. The’Impact Of The Balanced Budget Act Of 1997 On Managed Care
105. Congress passed the Balanced Budget Act of 1997 (“Balanced Budget Act”) as
part of a larger deficit reduction package. Pub. L. 105-33, 1997 H.R. 2015. Overall, the
Balanced Budget Act was intended to reduce the annual rate of Medicare spending growth.
(Neaman, Tr. 1314). The Balanced Budget Act did, in fact, reduce expenditures in a number of
areas, including: general hospital payments, teaching, research, home care and payments to
physicians. (Neaman, Tr. 1314).
}Response‘to Finding No. 105:
Responde'nt’s finding is incomplete because {_

M} (Haas-Wilson, Tr. 2483-85, 2495, 2542-

44, in camera). Prices at ENH rose relative to the prices at other hospitals. (CCFF 579).
{

52



Y (2

Wilson, Tr. 2562-63, 2565, 2573-74, 2579, 2583, 2586, in camera).

The finding is also incomplete and misleading because, subsequent legislation

. . Vit ]
restored in part, reimbursement for various health care providers affected by Balanced

Budget Act cuts. (I

_} (RX 1205 at FIC,
RNSMO0000345, in camera). o -
- The finding also, by implication, ignores the financial status of Evanston and

Highland Park. There has neveribeen any question in this case as to the strong financial

status of Evanston Hospital. In a November 1999, Evanston board meeting, Mr. Neaman

' “highlighted that “[o]ver the past five years . . . [Evanston] experienced a 70% growth in ‘

operating revenue; total operating profits of $121 million; total Qperating and investment
rettu'ns of $400 million and growth in our Second Century Fund from $224 to $613
million.” (CX 657 at 3). Evanston’s finance committee alsol.noted that the aﬁdit'report
for the previous fiscal year showed “no material Wea.laless.” (CX 874‘at 3). Further, Mr
Neaman stated to employees that he expected great results” in 1999 and that Evanston
could expect a $14 million return, which would be well ahead of neighboring hospitals.
(CX 1566 at 3). I

Highland Park’s president realized that the Balanced Budget Act simply meant

that the hospital should continue “growing our business success as well as an enhanced

control of our costs” (CX 99 at 1). Furthermore, he noted that even though there were
payment reductions from Medicare, “the demand for service from patients and medical
staff continues unabated.” (CX 97 at 1). HPH’s president pointed out that, “[i]n spite of

the decline in operating margins, our historical cash flow has generated a strong balance
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sheet including $242 million of cash and investments through 6/30/98.” (CX 97 at 1). -

'He also emphasized tpat “our, ability to absorb short-term declines in operating margins is
a recognized as‘set that i:he' Committee was willing to deploy.” (CX 97 at 1).

106.  The reduction in general hospital payments placed significant strain on hospitals’
abilities to cover many of théir high fixed (or shared) costs. (Noether, Tr. 5973). Additionally,
these reductions limited hospitals’ abilities to care for their uninsured patients. According to
- federal regulations, hospitals must provide emergency care to all who require it, re gardless of
their ablhty to pay. 42 U.S.C. 1395dd; 42 C.F.R. § 489.24.

1

Response to Fllndmg No. 106:
The _ﬁnding‘is incomplete for the reasons stated in CCRFF 105. The ﬁﬁding_ is

also misleading because subsequen"t legislation restored in part reimbursement for

various health care providérs affected by the Balanced Budget Act cuts. i

. < 1205 at FTC RNSM0000345, in camera). The

finding is also misleading because ENH's payer mix includes only 3% Medicaid,

indicating that ENH is not in an area Where there Would likely be many indigent, self-pay
K

- patients. (CX 84 at 8).

107. The reduction in Medicare payments for teaching and research also had an adverse
impact on hospitals’ bottom lines. (RX 528 at ENH RS 005507). {

. (RX 1205 at FTC-RNSM 361, in camera). The overall impact

was to reduce academic hospitals’ Medicare revenues. (Neaman, Tr. 962; Hillebrand, Tr. 1837).

Response to Finding No. 107:
.|
- |

(CCREFF 105, in camera).

108. Finally, because hospitals provide both physician and home care services to their
patients, the reduction in payments due to the Balanced Budget Act for these services further
reduced hospital revenues. (Neaman, Tr. 1315)

54



Response to Finding No. 108:

The finding is incomplete for the reasons stated in CCRFF 105. The finding is

also misleading because payments for physician and home care services are not part of
. ., - |

the product market in this case. Dr. Haas-Wilson testified that the relevant product

market is general acute care inpatient services (excluding quaternary serv1ces) (Haas-

Wilson, Tt. 2663, 65- 66) Fulthermore Mr. Neaman adm1tted that the cutbacks affected

A

I
)

all hospitals. (Neaman, Tr. 1315). . ‘

109. Passage of the Balanced Budget Acf coincided with a continuing decline in the
growth of payments from MCOs. (RX 1346 at BCBSI-ENH 5540). {

I} (RX 1393 at ENHL BW 3681, in

camera). Meeting costs via cross-subsidization was standard practice among certain hospltal
administrators. (Haas-Wilson, Tr. 2684-85).

Response to Finding No. 109:

’i‘he finding is incomplete for the reasons stafed 1n CCREFF 105. Resﬁondent in its
ﬁndjn.g admits that payments from health plans were decreasing, not inCr'easir‘lg,.prior to
the merger. To the extent that Respondent argues it should have been othel.'wise‘,“
Respondent claims that competition does not work.

Respondent also mischamcteﬁzes the testimony of Dr. Haas-Wilson. ‘She never
testified that meeting costs via cross-subsidization was a sta'ndard practice. .In fact, she
testified that Wi]ile some hospital administrators have taken that view, she has never said .
that. (Haas-Wilson, Tr. 2685).
| 110. Both ENH and HPH réalized that the Balanced Budget Act would have a

significant effect on their finances. (RX 491; RX 551 at ENH DR 3196). One HPH analysis
projected that the hospital would lose over $3 million in revenue in 1999. (RX 491). As an

academic hospital, ENH was facing a larger effect, projecting a loss of $80 million in revenue
over 5 years, a prediction that came true. (RX 551 at ENH DR 3196; Hillebrand, Tr. 1844).

Response to Finding No. 110:

This finding is misléading as to the projected loss of $80 million in revenue over
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five years. As of April 14, 1999, Evanston proj ected a Balanced Budget Act impact of

just $47.9 million foF.,Evanstpn »and $13.3 million for Highland Park between fiscal years
1999 and 2002'! (CX 6'27'at 3). In its fiscal year 2000/2001 budget assumptions, ENH

proj ected a Balanced Budget Act deduction from revenue of just $2 million, while at the

same time expecting:at léasf $13.5 million in favprabie managéd care payment increases. |
(CX 25 at 2) | |
- The ﬁI_}q'i_I%g"iS also incomplete for the reasons stated in CCREFF 105. As to the
~ finding’s second assertion, the projec{ioﬁ is based on 1997 and 199b8 information. Yetin
December 1998, Ronald Spaeth informed his board’s chairman that “[iJn 1999, we will

continue to generate positiVe cash flow.” The finding is also incomplete and misleading

because, subsequent legislation restored, in part, reimbursement for various health care

providers .affected by Balanced Budget Act cuts. {—
I (R 1205 at FTC RNSMO0000345, in camera). Given the fact that all

_ 0 , ‘
hospitals faced changes in regulatioh, and that Dr. Haas-Wilson’s study controlled for
changes in regulation (Haas-Wilson, Tr. 2483-85), the Medicare cutbacks have no

relevance to the issues in this case.

G. Hospitals Have Felt Substantial Pressure To Reduce Costs

111

I (< 1393 at ENHL BW 3681, in camera).
Response to Finding No. 111:-
|
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I (Cx 84 at 8). ENH had the second highest net

income of the listed hospitals for the period 1996-1999 (first table following the Section

XTI title) and ranked highest among the listed hospitals in solvency ratio and investrhent

.

income. (CX 2389).
" In any eveﬁt, Evanston enjoyed a vefy favorablé"ﬁnanciél position before the

merger; In a November 1999, Evanston board meeting: Mz. Neaman hi ghlightecll that ,

“[o]vver the pést five years . . .[Evanston] ‘e)'(perienced a 7\0% growth 1n oberaﬁng revenue;

totelll operating profits of $121 million; totai operating and investment returns of $400:

million and growth in our Second Century Fund from $224 to $61.3, million.” (CX 657 at -

3). Asto Evanston’s future expectations, Evanston’s Decermber 7, 1999, Presentation to

' Standard and Poor’s, Strategic and Capital Structure Review, 'dated December 7; 1999, |

states as a goal “maintain very strong capital structure (over $1 billion in cash and

investments”). (RX 704 at ENHE JH 001616 (emphasis added)). In add;'tion since the

merger, the fund has reached nearly a billion dollars. (Hillebrand, Tr. 1843). '

Before the merger, Evanston’s finance comrrﬁitee also noted that the audit report
for the previous Aﬁscal year showed “no material weaknéss.” (X 874 at3). Fﬁrthermore,
Mr. Neama:h stated to employees that he expectéd “great results” in 1999 and tilat' |
E;ranston could expect a $14 million return, which woxﬁd be well ahead of neighboring
hospitals. (CX 1566 at 3). Similarly, Highland Park’s president pointed out that “[i]n
spite of the decline in operating margins, our historical cash flow has generated a .strong
balance sheet including $242 million of cash and investments throughl 6/30/98.” (CX 97
at 1). HPH also budgeted more than one Imillion dollars a year in charitablé gift income.

(Spaeth, Tr. 2104).

' |
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I (1zcs-Wilson, Tr. 2483-85,

2495, 2542-44:‘ in camérq.). Prices at ENH rose relative to the prices at other hospitals. |
- ccrr 579). (I
-} (Haas-erson Tr. 2562-63, 2565, 2573-74, 2579, 2583, 2586, in camera)

112, In addrtl,(,)n,,costs have risen due to personnel shortages Health Insurance
Portabrhty and Accountability Act of 1996 (“HIPAA”) compliance, infrastructure changes'in
anticipation of Y-2K, increased consumer demand for new technologies, homeland security
measures, malpractice'costs and a rising number of uninsured Americans. (H. Jones, Tr. 4108;
Hlllebrand Tr. 1779).

L] |
[

Response to ‘Finding No. 112:

The f'mding'is misleading and iricorrlplete for the reasons stated in CCRFF 111.
‘The finding is also misleading because Mr. Hillebrmd testified that many of the tylres of
costs cited were non—recrrn'ing costs. (Hillebrernd, Tr. 1779).

)

113.  These cost constraints, combined with reduced payment rates, adversely impacted
the operating margins of hospltals (Spaeth, Tr. 2260, 2262-63; Neaman, Tr. 963, 1314- 15 H.
Jones, Tr. 4108).

Response to Finding'No. 113:
The ﬁnding'is misleading and incomplete for the reasons stated in CCRFF 111.
Complaint Counsel also point to the‘vtestimony of Mr. Neaman, regérding managed care '
' contract discussions with Bain, eited in the finding. Mr. Neaman stated, “We had always -
had those discussions, that would include 1998 aswel_i as other time [sie].” (Neaman, Tr.
. 963). There is no reason to believe that Evanston increased prices post-merger because it .
“learned about demand” or faced adverse economic conditions peculiar to ENH alone.
114. Personnel shertages have been among the cost drivers at hospitals in recent years.

(H. Jones, Tr. 4108). Shortages among personnel affect not only the bottom line of hospitals, but
also the quality of care they aim to provide. (RX 1109 at FTC-IFHA 598).
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Response to Finding No. 114;

Respondent cites RX 1109, which is not in evidence. This is contrary to the

Judge’s April 6, 2005, Order on Post-Trial Briefs, stating that each proposed finding shall

. . o ‘
have a valid and correct cite to the record.

115. °~ HIPAA also created standards for electronic hedlth information transactions, such
 as claims, payment and coordination of benefits. (RX 1109 at FTC-IFHA 598). Such electronic
exchanges were intended to protect the privacy of files that were individually identifiable and, to
set security provisions to maintain medical records privacy. (RX 1109 at FTC-IFHA 598).

These requirements imposed additional costs on hospitals. (RX 1109 at FTC-IFHA 598; RX
1189 at ENHL JL 14125) o

Response to Finding No. 1»153
Respondent cites RX 1109, wlrich is not in"evidence. This is contrary to the '
. Judge’s April 6, 2005,' Order on Post;Trial Briefé, 'stérting thar each proposed ﬁndmg sha}l o
have a valid and correct cite to the record.
H. éhicago Healthcare Market
| a. Relevant Hospitals |
116. There are about 100 hoSpitals in the Chicago area market (N oether Tr. 5982).

These hospitals are differentiated along a number of attributes, mcludmg geography and
complexity of service offerings. (Noether, Tr. 5911).

Response to Finding No. 116

The ﬁndlng is mlsleadlng because it assumes a “Chlcago area market.”
Respondent cites no support for this “market.” Respondent refers here to a much broader
product and geo graphic market than Evanston and Highland Park hospitals relied on at

| the time of the merger. The reports presented to and relied on by the boards of the two
hospitals when they undertook the merger refer to a 20 zip code area termed the
“Combined Core Service Area” (“CCSA”). (CX 84 at 21; CX 1876 at 18; CX 359 at 16;
Hillebrand 1792-94; Spaeth 2158-61). In'the CCSA, ENH (44%) and Highland Park

(11%) together accounted for a 55% share in the CCSA of the two hospitals according to
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reports produceﬁ for the Evanston and Highland Park boards in 1996 as part of the merger
process. (CX 84, at2l; CX 1§76 at 18; CX 359 at 16). In December 1999, Elvanston
presented this 5',5 %.sha'r'e estimate to Standard and Poor’s, in a Strategic and Capital
Structure revie_w, ref¢rring to its “negotiating strengi:h as a combined system of 3

hospitals and 1,000 dbctors.” (RX 704 4t ENH HJ 001631).

[}
Respondent’s reference to a Chicago “market” also ignores the Merger Guidelines

analysis. (See Merger Guidelines, § 2.1). (N

I ;-5 Wilson, Tr. 2635-36, in camera;

Baker, Tr. 4645, iﬁ camera). ENH did not see a decrease in the number of maﬁage(i care
admissions as a result of ENH’s price increaseé in 2000. (Neaman, Tr. 1211-12). ENH
bm_anager‘nent did not‘gonside; the risk of health plans s'\}vitching to other hospitals.
(Neaman, Tr. 1212; Hillebrand, Tr. 1764-65; Newton, Tr 1'757-58).. Respondent.
bresented no evidence of any demand side substitution that would make th;a price increase
unprofitable as requifled by the Mefger Guidelines. (Merger Guidelines, § 1.21).

The finding is also incomplete and misleading because it focuses on the

 institutional relationship between employees and hospitals, which is often referred to as

“second-stage” competition in the economics literature. { | GGG
_} (Haas-

Wilson, Tr. 2463-65, in camera).

117.  Before 2000, five health care systems in the Chicago area were responsible for -

over 43% of total inpatient admissions. (RX 531 at 13819). {—

I, (< 1053 at
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AHHC 364 in camera, RX 1095 at AHHC 375, in camera, RX 1141 at AHHC 386, in camera)

Response to Fmdmg No. 117:

 The ﬁndmg is misleading for the reasons stated in CCRFF 116 because it assumes
1,
that the entire Chlcago area is a market ”? Respondent cites no support for there bemg a

Chicago “market” based on this patient flow data. "

118. Local industry observers doubt that the healthcare market in the Chicago area will
ever be reduced to a few large integrated delivery systems. (R.X.\ 1420 at CIG/ENH 1142).

»  Response to Finding No. 118:

| The finding is misleading for the reasons stated in CCRFF 116 hecause it assumes

a “healthcare” market and a “Chicago area” market. Respondent cites no support for

. either “market.” In any event, in the triangle area, the'Evanston and HPH merger has
reduced the number of players to one.

119. Certain hospitals ithat compete with ENH are discussed intmor_e depth in Section
VLB. 2. - ' '

Response to Finding No. 119:

Respondent cites no support for any finding that “[e] ertain‘ hospitals . . . compete
with ENH.” This is contrary to the Judge's Apnl 6 2005, Order on Post Tnal Briefs,
stating that each proposed finding shall have a vahd and correct cite to the record.
Furthermore, RFF 119 is not a finding of fact.

b. -~ Relevant MCOs

-120. A large number of MCOs operate in the Chlcago area. The largest of these MCOs
are discussed below. .

Response to Finding No. 120:
Respondent cites no support for this finding. This is contrary to the Judge’s April
6, 2005, Order on Post-Trial Briefs, stating that each proposed finding shall have a valid

and correct cite to the record. Furthermore, the second sentence is not a finding of fact.
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i. Aetna »

‘ '121.  Aetna Inc. (“éetna”) and its wholly owned subsidiaries constitute the nation’s
largest health benefits company based on membershlp as of December 31, 2000. (RX 1047 at 5).
- Aetna offers full-risk, where Aetna assumes the financial risk of health care costs, and
employer-funded products, where employers assume the financial risk of health care costs. RX
1650 at 6). Approximately 60% to two-th1rds of Aetna’s business in 2000 was 'self-insured.
(Mendonsa Tr. 480) SR '

Response to Fmdmg No 121

| The size and relatlve wealth of a health plan paymg the price increase in the first
“instance (ult1mately the pnce payed by employer groups and employees) is irrelevarit,
because lhe law on anlicompetitive price increases does not differentiate based on the |
- wealth or poverty of lhe firm payin"g the price incfease.
| Complamt Counsel d15agree w1th the 1mp11cat10n that Aetna’s size enabled it to’
fend off ENH’S post-merger price increases. {_
-
I
(Mendonsa, Tr. 54l), in camerq‘; Neamah, Tr. 960-l', 1269-71; Hillebrand, Tr 1725-6).
(I
I} (\(cndonsa, Tr. 539-40, in camera;

6279 at 18, in caiirera; Haas-Wilson, Tr. 2625, in camera. See CCFF 661-664, in

camera).
, (.
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. » . o » . ‘
—} (Ballengee, Tr. 239 in camera, Ballengee Tr

196-97; Mendonsa Tr. 483- 84; Mendonsa, Tr. 549, in camera Dorsey, Tr. 1450).

- 122, ° Aetna’s health care benefit products mclude HMO, POS PPO, a.nd mdemmty
‘plans (RX 1650 at 6).

"

Response to Finding No. 122: .

Y . Complaint Counsel do not disagreé

123. Aetna reported net income of $127.1 million in 2000. (RX 1047 at 35). By 2003
Aetna’s net income increased seven-fold to $933.8 million. (RX 1650 at 28). Aetna held
$13.776 billion in total assets in 2000. (RX 1047 at 36) Aetna held $11.24 b1111on in total assets
in 2003. (RX 1650 at 29).

' ‘Response to Finding No. 123:

The law on anticompetitive price increases does not differentiate based on the
size, wealth, or poverty of the firm paying the price increase. (See CCRFF ‘121)'.
Complaint Counsel disagree with the implication that Aetna’s size profected it from
ENH'’s price increases post-merger. { I
N (Scc CCRFF 121, in camera).

124.  Aetna is large and very successful nationally, but has been relatively unsuccessful
in the Chicago area. (Hillebrand, Tr. 1895).' For example, Aetna is the fourth or fifth largest
insurer in the Chicago area behind Blue Cross and Blue Shield of Tllinois (“Blue Cross™), United,
Humana, Inc. (*Humana”) and Unicare Life and Health Insurance Company (“Unicare™).
(Mendonsa, Tr. 481).

Response to Finding No. 124:
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The law on anticompetitive price increases does not differentiate based on the -
size, wealth or ppvergy of the'ﬁrm'paying the price increase. (See CCRFF 121). Further,
Aetna’s relative succesé' in the Chicago area is irrelevant to the question of whether

ENH S new- found market power after the merger enabled it to impose antlcompetltlve

price increases on, Aetna, {—
—} (See CCRFF 121, in camera). Morebver,_ ‘-
Resﬁoﬁdent presents nd documents" of testimopy to corroborate Mr. Hillebrand’s self-
. | servihg claim that Aetna “has been relatively ‘unsuccessﬁll in the Chicago area.” 'As of '
B 2002 Aema'represénted one of ENH’s “toﬁ five hospital contracts.” (CX 135 at 1-2)
125. During the late 1990s, Aetna’s business was declining in the Chicago area market
(Hillebrand, Tr. 1725). In 2000, Aetna had approximately 500,000 covered lives in the Chicago

area. (Mendonsa, Tr. 480). In 2000, Aetna had a network of 88 out of about 100 hospitals in the
Chmago area. (Mendonsa Tr. 484).

Response to Fmdmﬁ No. 125 ; ‘ o :

The law on antlcompetltlve ‘pnce increases does not differentiate based on the
51ze wealth or poverby of the firm paying the price increase. (See CCRFF 121). Aetna ]
busmess in the Chicago area is irrelevant to the question of whether ENH’s new-found
market power after the merger enabiéd, it to impose anticompetitive price increases on
Actoa. (N
N
|
] .(See CCRFF 121, in camera).

Respondent presents no documents or testimony to corroborate Mr. Hillebrand’s

self-serving claim that Aetna’s “business was declining in the Chicago area market”
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during the late 1990s. Compiaint éounsel further disagrees with this ﬁ.nding’s- _
implicatioﬁ that there is a “Chicago area market.” Tﬁe rele:‘vant geographic market in this |
| case is a triangle fonﬁed by Evanston, Glenbrook, and Highland Park, including thgir |
- campuses, the éréa -in-betwe'en, and some additional areét around them. This area is
,established through a rangé of evidence iﬁcluding post-therger pﬁcing studies, testimony
of payefs and others, anddqcuments of the parties. (Ha;;ls-Wilson, Tr. 2452, 2667,
Newton, Tr. 351-52; Foucre, Tr. 901-903; Ballengee, T 167-68; Holt-Dércy;, Tr. 1425-
142;7). |
| . ii. Blue Cross
126. Blue Cross is the largesf insurer in Chicago. (Foucré, Tr. 939; Hillebrand, Tr.

1806) Blue Cross Blue Shield has a share of approximately 52- 53%, and has about 2 million
members in Illinois (Foucre, Tr. 949; Mendonsa Tr. 481).

Response to Finding No. 126:

|

I (:ixcs-Wilsor; Tr. 2626, 2728, in camera). {l

| (13- Wilson, Tr.

| 2728, in camera; RX 1912 at 61-63, in camera; Noether, Tr. 6070-74, in camera). {-
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=} (Haas-Wilson, Tr. 2728, in camera; RX 1912 at 61-
63, in camera; Noether, Tr. 6070 74 in camera).
ENH representatwes including Mr. Sirabian, Mr. Hillebrand, Mr. Neaman, and
. Mr L1vmgston adrmtted that it was Blue Cross s market power, not “learning about |
. demand,” that made it rmpos51ble to raise prices te BlueCross post-merger. (See, e.g.,
Sirabian, Tr. 5731-3 3' (Blue Cross presented a pl‘icing and contract term preposail that ‘lwe
e_itlrer accepted, or ';d%dn’t-,’ ); Neaman, Tr. 1 182-83 (ENH had less opportunity to negotiate
suecessﬁllly“with Blue Cross/Blue Shleld than with other health plans because of Blue
" Cross’s size . . . There is little oppqrtrlnity for ENH to Iimprove its position 1n rlegotietions
bwith Blue Cross/Blrle Shield); Hillebrand, Tr.' 1807 (Blue Cross/Blue Shield is the
| “dominant player” in Chicago); CX 6304 at 16 (Livirlgstorr, Dep.) (Blue Cross/Blue
Shield is “such a big player, rhere is no way [ENH] can have any ability to negotiate with
them 51gn1ﬁcantly ”); CX 1998 at 49 (Accordmg to Bain, the early 2000 negotlatlons with
Blue Cross’s I—[MO (I—]MO Illinois), would “be challengmg given their strong strategic

" positions in [Tllinois].”)).

127. Patients insured by Blue Cross represent approxunately 20% of ENH s business.
(Hlllebrand Tr. 1806).

Response to Finding No. 127: o .

| B
-
(See CCRFF 126, in camera).

128.  In 2000, Blue Cross contracted with hospitals for its HMO product, HMO Illinois;
its PPO product, Blue Cross PPO; and its Blue Choice product. (RX 844 at ENH JL 2023).

Response to Finding No. 128:
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Complaint Counsel do not disagree.

129.  Health Care Service Corporation, the parent of Blue Cross Blue Shield of Illinois
(“Blue Cross™), had total assets totaling about $3.6 billion in 2001'and about $3.3 billion in 2000. -
(RX 1198 at 4). Health Care Service Corporation’s total assets equaled about $4.2 billion in
2002, and grew to about $5 billion in 2003. (RX 1587 at 5). Health Care Service Corporation
posted net gains of over $347 million in 2001 and $173 million in-2000. (RX 1198 at 7). By -
2003, Health Care Service Corporation posted net gains of over $624 million. (RX 1587 at 7).

‘s

Résgonse'to Finding No. 129:

—} (See CCRFF 126, in camera). Moreover,

“Respondent’s finding is irrelevant because the law on anticompetitive price increases does
not differentiate based on the size, wealth or poverty of the firm paying the price increase.

(See CCRFF 121).

130. Health Care Service Corporation is comprlsed of Blue Cross Blue Shield of
Illinois, Blue Cross Blue Shield of Texas and Blue Cross Blue Shield of New Mexico. (RX 1198
at 8).

‘Response to Finding No. 130:

Complaint Counsel do not disagree.
iii. CCN
131. CCN was a provider of “network services,” not a health insurer. (RX 832 at

-ENHL BW 12757). In 2000, CCN contracted with hospitals for its group health, automobile
medical liability, and worker’s compensation products. (RX 827 at ENH JL 12622).

Response to Finding No. 131:
Complaint Counsel do not disagree.

132.  In 2000, the magazine Business Insurance ranked CCN as the largest PPO in the
nation. (RX 832at ENHL BW 12757). In 2000, CCN managed more than $6 billion nationally -
in healthcare costs annually for over 9,500 employers, labor unions trust funds, national and
self-insured employers and insurance carriers. (RX 801 at ENHL TC 2556). CCN had over
290,000 physicians and 2,700 hospitals in its networks. (RX 832 at ENHL BW 12757).
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. Response to Finding No. 132:

Respondent’s ﬁndmg is irrelevant. The law on antlcompetltwe price increases

does not differentiate based on the size, wealth, or poverty of the firm paying the price

increase.  (See CCRFF 121) v
—} (CX
121 at 1). In February 2000 CCN proposed new hc?spital rates that would “recogniz[e]
' ENH's market position.” (CX 122 at,] (emphasis added)). On February 29, 2000, Mr.
‘ Hillebraﬁd sent Mr. J éns of CCN a letter including ENH’s “best and final offer” on |
" contract rates along v;rith an “aégré’ssive termihation letter.” (CX 120 at 1§ CX 122 atl).
‘. In a March 15’, 2000 létter, CCN atltempted to ac‘ce':ptv ENH’s ;cermihation, but .only‘ one

“week later accepted ENH’s “large increase.” (CX 122 at 1; 121 at 1).

.|
I | (CX 6279 at 4-5, in camera). (N
N : (CX 24 at 2, 8, in camera).

{
—} (Ballengee, Tr. 239, in camera; Ballengee, Tr. 196-97;
Mendonsa, Tr. 483-84; Mendonsa, Tr. 549, in camera; Dorsey, Tr. 1450).

133. First Health acquired CCN in August 2001 for approximately $198 million. (RX
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ke
1661 at 58 RX 1469 at 8). First Health’s net i Income was $152 734,000 in 2003, up ﬁrom

$132,938,000 in 2002, $102,920,000 in 2001, and $82,619, ooo in 2000. (RX 1661 at 50; RX
1469 at 104).

Response to Finding No. 133: g
Respondent’s finding is irrelevant. The law on anticompetitive price increases

does ot differentiate based on the size, wealth or povetty of the firm paymg the price

increase. (See CCRFF 121). {—
_} (See CCRFF 132, in

camera)
iv. Cigna

134. Cigna is one of the largest investor-owned employee benefits organizations in
the United States. (RX 1743 at 3). Cigna’s subsidiaries are maJor providers of health care
employee benefits through the workplace. (RX 1743 at 3).

Response to Finding No. 134:
+ Respondent’s finding is irrelevant. The law on anticompetitive p_ﬁce increases

does not differentiate based on the size, wealth, or poverty of the firm péying the price

increase. (See CCRFF 121), (I

—} (CX 6279 at 5, in
camera). |
—} (CX 6279 at

20, in camera).

o
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'—} (Ballengee Tr. 239, in camera; Ballengee Tr.

196- 97, Mendonsa Tr. 483 84; Mendonsa, Tr. 549, in camera; Dorsey, Tr. 1450).

135. Cigna, itself, is a holding company for several subs1d1ar1es engaged in health care,
group life, accident and disability insurance. (RX 1743 at 3).

W

Response to Finding No. 135:
The cited gource does noi say that Respoﬁdent claims. Respondent cites to a
- Humana docuiii'e'rft “(an SEC form lO-K) that says nothing about Cigna.

136 C1gna offers HMO, POS, PPO and traditional mdemmty medical insurance
products (RX 1742 at 6-7).. .

, Response to Finding No. 136:
Complajnt Courisel do not 'disag'ree ‘

137. Cigna offers two varieties of HMO products (RX 1742 at 7). In one type, the
“member selects a primary care physician who is responsible for primary care and preventive care '
and who must refer the member to a participating specialist for care. (RX 1742 at 7) Cigna’s
“open access” HMO removes the requirement of a referral from the member’s pnmary care
' physmian for spemahst serv1ces (RX'1742 at 7).

' Response to Finding No. 137:
| Complaint-Counsel do not disagree, provided “who must refer the inember toa
participating specialist for care” means ihat, to obtain the care of a specialist requires a
referral from the primary care physician (rather than meaning that the primary care

' physician is obliged io refes the member to a specialist even if the member does not need :
specialized care).‘ ‘

138. Cigna’s POS product allows members to choose out-of-network prov1ders fora
higher cost in the form of a deductible or cost-sharing. (RX 1742 at 8).

Response to Finding No. 138:

Complaint Counsel do not disagree.

139.  Under Cigna’s PPO product, participants are free to use any health care provider.
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(RX 1742 at 10).

Response to Finding No. 139: . : .

Complaint Counsel do not disagree. \

" ' - :
140.  Cigna considered initiating a variable co-pay product that would differentiate
hospitals by co-pay amounts based on the rate agreements negotiated. (RX 910).

o
Response to Finding NQ. 140:
The fact tha’F Cigna may have “considered” init’ila’ging a variable co-pay productf is
. irrelevant to the question of whether or nof ENH used its market power to impose
anticompetitive price increaées_ on he#lth plans post-merger. (See CCRFF 134).
141. Clgna posted net income of $668 million 1h‘1ts‘ 2003 ﬁnancw.i statements. (RX

1742 at 54). Cigna reported net income of $515 million for the second quarter of 2004. (RX
1715 at 1). Cigna holds over $11.6 billion in assets. (RX 1742 at 55)

Resgonse to Finding No. 141:

| Respondent’s finding is irrelevant. The Iaw on anticompetitive pﬁcé increases
does ﬁot differentiatg based on the size7 wealth,-of poverty of the firm paying thé price
inrease. (See CCRFF 121). (I

s
.
—} (See
CCREFF 134, in camera).
v. Great West

' 142. Great West Healthcare (“Great West”) was formerly known as One Health.
(Neary, Tr. 581).

Response to Finding No. 142

The finding is incomplete. As late as 2001, Great West was still referred to as

One Health. (See, e.g., CX 5067). -
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143. Great West is “the smallest payor at issue” in this case. (Neary, Tr. 614). During
the 1997-2004 time period, Great West covered approximately 100,000 lives. (Neary, Tr. 585).
Great West sells HMO .PPO and POS insurance products. (Neary, Tr. 585; Dorsey, Tr. 1428).

Response to Finding No. 143:

The ﬁndmg is maccurate Respondent completely misconstrues the record in 1ts
cite. Mr. Neary never testlﬁed that Great West/One Health is “the smallest payor at
issue” in this case. Respondent cites to Mr. Martin’s discussion of statements made by

| courrsel for ENH rlh.rrmg the opening stfiitéments in this matter. (Martin, Tr. 614). |
N Respondent’s finding is also irlrelevant because the law on anticompetifive price

mcreases does not differentiate basued on the s1ze wealth, or poverty of the firm paymg
, | the price increase. (See CCRFF 121). Re‘spondent’s finding is also incorrect. There are
| various payers at issue in this case, such as Aetna, Beech Street, Blue Cross, Cigna, First
Health/Affordable/CCN,A Heelth Marketing, ]E?FN,-Hmnana, Ppo Next, Preferred ‘Plz'ln,
PHCS, State of Illinois, United, anq Wellpoint‘(Unicare). (CX.5910). A chrparison of

. ’the pre- and post-merger contracts (identified in CX 5910 and in evidence) shows price
: " -
increases and subs,ta.ntially discount off charges provieicns .following the merger. 'Nobody
elaimed that One Health/Great West was the smallest payer m this case. As far as ENH
1tse1f was concerned 'One Health accounted for more business for ENH than some other
health plans. (See cX 5905)

One Health’s size is irrelevant to the question of whether ENH used its new-found .

market power to impose price increases on health plans post-merger. {_

I | (CX 6282 at 6, in camera).

72



. i ‘ . . . ) ) . .
(e
I . (CX 6279 at 20, in

camera). .

I (::.lcncce, Tr. 239, in
can"zera; Ballengee, Tr. 196-97; Mendonsé,:Tr. 483-84; Mendonsa, Tr. 549, 'in éaineréz;
Dorsey, Tr. 1450). | |

144.  During the 1997-2004 time period, approximately 90% of Gfeat West’s business

was self-insured. (Neary, Tr. 586). Rate increases on self-lnsured products are paid for by the
client. (Neary, Tr. 586-87).

Response to Finding ﬁo. 144:
- The cited source does not specify the 1997-2004 time period. (Sge Neary, Tr.
586-87). | |
{ .
| _} (Ballengee, Tr. 239, iﬂ:‘can'zefa; Ballengee, Tr. 196-97;
Mendonsa, Tr. 483-84; Mendonsa, Tr. 549, iﬁ cdmera; Dorsey, Tr. 1450). Price iﬁéreaseé
like those imposed by ENH post-merger can have a “direct impact” on the business’s
“bottom line.” (Mendonsa, Tr. 483). For example, in response to ENH’s rate increases to
PHCS in 2000, PHCS’s customers “had to raise their rates significantly in — the
- premiums to accommodate the increased rates at Evanston.” (Ballengee, Tr. 196-97).

145. At the end of 1999, Great West had roughly 105 hospitals in its network in
Illinois. (Dorsey, Tr. 1430).
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‘

. Response to Finding No. 145:

Complaiht C(')hnsel algre'es that Great West/One Health engaged in selective
contractmg in 1999 In fact, Mr. Neary testified that prior to the merger One Health’

network only contamed some'subset” of the hospitals in the North Shore because “the
o . A

premise behind a hogpital diseounting their prices or a physician discounting their prices
is that they are going te get something ih return, arid that would be additional membership
- or patients gomg fo their office or hosp1ta1 ” (Neary, Tr. 587- -88).
vi. HFN

“.146. HFN, Inc. (“I—IFN”) is a healthcare network that provides services through MCOs,

physicians and hospitals. (RX 1710 at 1; Chan, Tr. 727). {| EGzINGTNNEEEEE

. } (RX 1803, in camera). HFN is the largest such network in the’
six-county Chicago area, contracting With' 103 hospitals and 31,405 physicians. (RX 1710 at 1).

Response t0’ Finding No. 146:

- Respondent cites RX 1710, which is ot in evidence. The ,test’imqny cited by
| . Respondent aiso Sloes not say what Respont'lent cléﬁns. Ms. Chan did not testify that
: " v
HFN is a healthcare network that provides services through MCOs, physiciane and
hospitals. (See Chan, Tr 727). HFN develops networks that can be “rent[ed]” by

employer groups or health plané. (Chan, Tr. 727).

l

I} (CX 5304 at 1; CX 6279 at 5, in camera). { NN
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Vo)

I : (B-llengee, Tr. 239, in camera;

Ballengee Tr. 196 97, Mendonsa Tr. 483- 84 Mendonsa, Tr 549, in camera; Dorsey,

Vi,

Tr. 1450).

~ {—
’_} (RX 1803, in camera).

Response to Fmdmg No. 147:

B
1

¥ - Complain_t Counsel have no speciﬁc response. . ,
e —
I (R 1803, in camera).

. Response to Finding No. 148:

148.

But see RFF 149-150, in camera.

149. } (RX 1803, in

camera; RX 1830 at HFN 516-18, in camera). (N
I (RX 1803, in camera).
Response to Fmdmg No. 149:
. The findingis incomple ]
Bl (See CCRFF 145, 178, CCFF 192-254; RX 1803, in camera).

. 150

IE: (RX 1840 at HFN 72, in camera). (N

} (RX 1803, in camera.).

Response to Finding No. 150:
5

75



I (%X 1803, in camera). (L
. (5c- CCFF 192-254; RX 1803, in bamerd). -
| vii, ' Humana

151.  Humana is one of the nation’s largest publicly traded health benefits companies,
based on 2003 revenues of $12.2 billion. (RX 1743 at 4, 27)

R "

Response to Fmdmg No 151: , |
Res_pondent’s ﬁndmg is irrelevant. The law on anticompetitive' price increases
" - does not differentiate based on the 'size, wealth, or poverty of the firm payi'ng the price
increase. (Sée CCRFF 121). Complaint Counsel diéagree with the implication that
- Humana’s size enabled it to-fend off ENH’s post-merger price increases. {— '
—} (Neaman,
Tr. 960 1, 1269-71; Hillebrand, Tr., 1725-6; CX 6279 at 19 (emphasis added)).
{—
) (Ballengee, Tr. 239, in camera; Ballengee, Tr.

196-97, Méndonsa, Tr. 483-84; Mendonsa, Tr. 549, in camera; Dorsey, Tr. 1450).

152.  Humana’s net income was $228.9 million in 2003 as compared to $142.8 million
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LR i .
in 2002. (RX 1743 at 38). For the year ending December 31, 2003, commercial and individual
PPO premium revenues at Humana totaled approximately $3.4 billion, or 27.9% of Humana’s
total revenues and “administrative services only” (“ASO”) fees, e.g., fees that a self-insured
client would pay to an insurance company for processing claims. (RX 1743 at 6).

Response to Finding No. 152: , "
Respondent’s ﬁndmg 1S 1rrelevant The law on ant1compet1t1ve price increases
-

does not differentiate .based on the size, wealth, or poverty of the firm paying the price

increase. (See CCRFF 121). { [
I (s--
~ CCRFF 151, in camera).
153. Nationally and as of 2003, Humana had approximately 6.8 million members in its
medical insurance programs, and 463,300 contracts with physicians, hospitals, and other
providers of health care. (RX 1743 at 4). Humana had about 3,300 contracts with hospitals.

(RX 1743 at10). About 70% of Humana’s premiums and administrative fees were from
members located in Illinois, Florida, Texas, Kentucky and Ohio. (RX 1743 at 4).’

Response to Finding No. 153: .

Respondent’s finding is irrelevant. The law on anticompetitif/e price increases
does not differentiate based on the size, wealth, or poverty of the firm paying the price
increase. (See CCRFF 121). { [
—} (See
CCRFF 151, in camera)

154. In Chicago, Humana is the third largest MCO in the market (Foucre Tr. 939-40).
Humana has a share of about 10-11%. (Foucre, Tr. 949).

Response to Finding No. 154:
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Respondent’s finding is irrelevant. The law on anticompetitive price increases -
4 does not differex;tiate‘,]:ased on the ;size, wealth, or poverty of the firm paying the price
increase. (See CCRFF 121).

—} (See

CCREFF 151, in camera)

155. Humana was unique in Chlcago among MCOs in that it owned hospltals and -
physwlans (Hillebrand, Tr. 1863, 1867). Humana operated its hospitals, physicians and
insurance products as a completely mtegrated prov1der during the 1980s. (Hillebrand, Tr. 1838).
In fact, other insurers distinguished themselves from, Humana with billboards on the Kennedy

Expressway in Chicago that said: “We are your msurance company, not your doctor.”
L (Hlllebrand Tr. 1867)

Response to FmdingNo. 1585:

Whether Humana was in the 1980's an f‘integi‘ated provider” or not is irrelevant to
the quesﬁon of whether, post-merger, ENH used its new-found market power to impose
anticompetitive pricé increases on Humana and other health plans. (See CCRFF 151).

viii. PHCS
156.  PHCS is not an insurance company. (Hillebrand, Tr. 1892; Ballengee, Tr. 204).
PHCS is an organization that has come to gether to collectively negotiate prices with providers on
behalf of independently owned businesses. (Hillebrand, Tr. 1892). PHCS i is therefore different

from Cigna, Aetna, United Healthcare and other MCOs that offer insurance. (Ballengee, Tr.
204).

Response to Fiﬁding No. 156:
Complaint Counsel do not disagree.
157.  PHCS’s customers are insurance companies. (Ballengee, Tr. 143). PHCS also

has contracts for federal employee plans, Taft-Hartley union plans, and has some direct
employers such as the Salvation Army. (Ballengee, Tr. 143).

Respv onse to Finding No. 157:

Complaint Counsel do not disagree that PHCS’s customers include insurance
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(Ballengee, Tr. 144). PHCS’s customers make the payments to hospitals for hospital costs.

- companies, employers and others.

158.  PHCS’s customers pay PHCS for the use of the network on a per member basis.

(Ballengee, Tr. 144). PHCS takes a fee for what it provides to other smaller insurance companies
that are part of its group. (Ballengee, Tr. 204). PHCS does nof share the financial nsk with its
customers for healthcare costs. (Ballengee, Tr. 144).

Response to Finding No. 158: "

The finding is incomplete. Because PHCS “does not share the ﬁnanc1a1 risk with
its customers for healthcare costs,’ When ENH imposed 2 60% pnce increase on PHCS in
2000 PHCS’s customers “had to raise the1r rates 31gmﬁcantly in — the premlums to
accommodate the increased rates at Evanston.” (Ballengee,,Tr. 179, 196-97).

159. PHCS also has third-party administrators (“TPAs”) that handle admmlstratlve

serv1ces for employers and other self-insured entities. (Ballengee Tr 143). -

Response to Finding No. 159:

Complaint Counsel do not disagree.

160. In 2003, PHCS reported that its net revenue climbed to $153 million, an increase

of 6% over 2002. (RX 1615 at 3). PHCS’s earnings exploded by “an astounding 50%” in 2003.
(RX 1615 at 3).

Response to Finding No. 160:

Respondent’s finding is irrelevant. The law on anticompetitive price increases
does not differentiate based on the size, wealth, or poverty of the firm paying the price
increase. (See CCRFF 121). Respondent’s finding is also irrelevant to the question of

whether ENH used its new-found market power to impose anticompetitive price increases

post-merger, and misleading to the extent that it implies that PHCS’s financial strength

made it immune to ENH’s pest-merger price increases. —
B (5:lcngce, Tr. 196-97; CX 6279 at 4-5, in camera; Haas-
Wilson, Tr. 2522, in camera). Because PHCS does not share the financial risk of

healthcare costs with their customers, ENH’s 60% price increase was passed down
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directly to PHCS’s customers, who subsequently “had to raise their rates significantly in -

 the premiums to,acconmodai;e the increasedrates at Evanston.” (Ballengee, Tr. 179,

196-97).

161. PHCS was ranked as the “Top National PPO in Chicago” by Crain’s Chzcago ‘

Business in 2003.’ (RX 1615at 6). PHCS is also recognized in other regions as one of the largest
networks in the nation. (RX 1615 at 6). :

' Response to Fmdlng No. 161:

(See CCRFF 160 ({—

—}), in camera)

ix. Unicare .
. [

162. Unicare is a product marketed by Wellpoint, Inc. (“Wellpoint”), a publicly traded
- company. (RX 1663 at 7, 11; Holt-Darcy, Tr. 1416). As of November 2004, Wellpomt Inc.,
refers to the entity created by the merger of Wellpoint Health Networks and Anthem, ‘Inc.
(Holt-Darcy, Tr. 1416).

Response to Finding No. 162:

Complaint Counsel do not disagree.

163.  Wellpoint, Uhicare’s parent company, is a huge, and very successful national
insurance company. (RX 1663). Umcare is a national brand operating from coast-to-coast.
(Holt-Darcy, Tr. 1416).

RespA onse to Findrng INo. 163:

The citeri source (RX 1663) does not describe Wellpoint as “huge” and “very
successful.” That is Respondent’s eharacterization of the financial numbers invthat 2003
SEC filing ( lO-ﬁ) for Wellpoint.

o Respondent’s finding is irrelevant. The larv on anticompetitive price increases
does not differentiate based on the size, wealth, or poverty of the firm paying the price
increase. (See CCRFF 121). _Resp_ondent’s finding is misleading in its implication that

the size of Wellpoint or Unicare protected Unicare from price increases from ENH post-

merger. { [
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' , N ‘
I (Holt-Darcy, Tr. 1536, 1539, 1563, in camera; CX 5075 at 17, in camera; CX

124 at 1, in camera). {

-
= -

_} (Holt-Darcy, Tr.
1536, 1543, 1563, in camera), {_

I (CX 6279 at 5, in camera)

Fomdonad
l v
.

}

(Ballengee, Tr. 239, in camera, Ballengee Tr. 196- 97 Mendonsa, Tr. 483- 84 Mendonsa

el

, Tr. 549, in camera; Dorsey, Tr 1450).
164.  Wellpoint’s total assets in 2003 exceeded $14.788 billion. (RX 1663 at 50). In

2003, Wellpoint’s reported net income was $935,229,000. (RX 1663 at 48). In 2000, by
contrast, Wellpoint’s reported net income was just $342,287, 000. (RX 1663 at 48).

Response to Finding No. 164:

Respondent’s finding is irrelevant. The law on anticompetiﬁve price increases
does not differentiate based on the size, wealth, or poverty of the firm paying the price
increase. (See CCRFF 121). Respondent’s finding is misleading in its implication that

the size of Wellpoint or Unicare protected Unicare from price increases from ENH post- -

merger. (See CCREF 163). { [N
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—} (See CCREF 163; in camera).

165. As of December 31 2003, Wellpomt served approxunately 15 million medlcal
members nationwide. (RX 1663 at 6).' Wellpoint’s merger with Anthem added approximately
11 9 mllhon medical membefs to its rolls. (RX 1663 at 7)

B Response to Fmding No.165:

Respon_dent’s finding is irrelevant. The law on anticompetitive price increases
does not differentiate based on the size, wealth, or poverty of the firm paying the pﬁce
increase. _(See CCREFF 121). Respondent’s ﬁnding is misleading in its iniplication that

the size of Wellpomt or Unicare protected Umcare ﬁom pnce mcreases from ENH post-
merger. (See CCREF 163) {—
- N (5:c CCREF 163, in camera),
[ .

166. Wellpoint launched the Unicare brand and entered the Illinois markefplace in the
late-1990°s as a PPO. (Holt-Darcy, Tr. 1417). Unicare has been in the Chlcago area since the
early-1990’s. (Holt-Darcy, Tr 1417-18).

Response.to Fmdmg No. 166:

Complaint Counsel do not disagree assuming that Respondeht means that Unicare
has been in the 'Chjcego area since the early 1990s but that the Unicare brand itself was
not introduced until the late 1990s. |
167. {

(Holt-Darcy, Tr. 1535, in camera) {_

} (Holt-Darcy, Tr. 1535, in camera).

Response to Finding. No. 167:

Respondent’s finding is irrelevant. The law on anticompetitive price increases
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. . '. ' '
does not differentiate based on the size, wealth, or poverty of the firm paying the price

increase. '(See. CCRFF 121). Respondent’s finding is misleading in its implication that

the size of Wellpoint or Unicare protected Unicare from price increases from ENH post-

merger. (See CCRFF 163). (I
. : ‘ . ) " \ . V . - .

I (Scc CCREF 163,'in camera).

. =

(Holt-Darcy, Tr. 1504-05, in camera; RX 1663 at 6). Unicare purchased the Rush Prudential
health plan network business and converted it to Unicare. (Holt-Darcy, Tr. 1417).

'

Response to Finding No. 168:

Complaint Counsel do not disagree.
X. United

169. + United is a subsidiary of United Healthcare, Incorporated (“United Healthcare”),
which itself is a subsidiary of United Health Group. (Foucre, Tr. 877). o

Response to Finding No. 169; |

Complaint Counsel do not disagree. .

170. By 2003, United Healthcare served approximately 8.3 million members in the
country. (RX 1663 at 6). In Chicago, United is the second largest insurer as measured by
membership. (Foucre, Tr. 939; Hillebrand, Tr. 1868). The current membership of United’s
network in Chicago is approximately 875,000. (Foucre, Tr. 880-81).

Response to Finding No. 170:

United’s size is irrelevant. The law on anticompetitive price increases does not
differentiate based on the size, wealth, or poverty of the firm paying thg price increase.
(See CCRFF 1‘21). Complaint Counsel disagree with the implication that United’s size or

position in the market enabled it to fend off ENH’s post-merger price increases. {-
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' i . .
I ('comnan,

Tr. 960-1, 1269-71; Hill.ebrand, Tr. 1725-6; CX 6279 at 19 (emphasis ddded), in caméfa).

I

—} '(Ballengee, Tr. 239, in camera, Baliengee, Tr.
196-97; Mendonsa, Tr. 483-84- Mendonsa, Tr. 549, in camera; Dorsey, Tr. 1450).

171.  United Health Group isa multl—bllhon dollar insurance company. (F oucre, Tr
'939). As of February 2005, United Health Group was.worth over $30 billion. (Foucre, Tr. 939).
- United Health Group’s most current 10-K filed with the Securities Exchange- Commlssmn
'reports that United Health Group received $28 823 billion in revenues in 2003, (RX 1662).

Response to Fmdmg No. 17 1: ' , .

The‘ﬁnding is irrelevant. (See CCRFF 170 discussing the fact that United’s size
and position in the market did not enable it to fend off ENH’s post-merger price
increases.).

172.  United Healthcare’s' strongést financial year in its history occurred in 2000. (RX
1071 at 7). United Healthcare reported record revenues of $21.1 billion, a 12% increase over
1999. (RX 1071 at 7). In 2000, United Healthcare’s operating earnings increased by 27% over

its 1999 -operating earnings. (RX 1071 at 7). In 2000, United Healthcare posted net earnings of
$736 million. (RX 1071-at 7).

Resgonse to Finding No. 172:

The finding is 1rrelevant (See CCRFF 170 discussing the fact that United’s size
and pos1t10n in the market did not enable it to fend off ENH’s post-merger price

increases.).
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173.  William W. McGuire, Chairman and Chief Executlve Officer of Umted Health
Group earned in excess of $91,953,914 in 2003. (RX 1662 at 225, 227). Dr. McGuire’s
compensation included a $5,550,000 bonus on top of his salary of $1,996,154. (RX 1662 at
225). In 2003, Dr. McGuire also exercised stock options with a réalized value of $84 176,032.,
(RX 1662 at 227). .

Response to Finding No. 173:
~ The issue of executive compensation of bonuse$'at United is irrelevant to the
questloﬁ of whether ENH exercised market power and 1mposed price increases oﬁ Um,ted
and other health plans (and ultlmately, health plan cusfomers) post-merger (See CCRFF

170)
174. Robert J. Sheehy, Chief Executive Officer of United Healthcare, wés péid a salary

of $485,000 plus a bonus of $500,000 iri 2003. (RX 1662 at 225). In 2003, Mr. Sheehy
exercised stock options with a realized value of $9,283,536. (RX 1662 at 227).

' Response to Finding No. 174:
‘The issue of executive compensatioﬁ or bonusc;s at United is irrele_vapt fo the '
- question of whether ENH exercised market power and imposed price ii;c;‘eéses oﬁ United
and other health plans (and ultimately, health plan customers) post—.mergerl., (See'CCRFF
170). N |
175.  United has five primary health insurance products that 1t sells to employers.
(F oucre, Tr. 881). Two products are sold on the HMO license and have no out-of-network -

benefits. (Foucre, Tr. 881). One of the products on United’s HMO license requires a gatekeeper
physician while the other product does not. (Foucre, Tr. 881)..

Response to Finding No. 175:
Complaint Counsel do not d_isagreé. -

176. From 2001 through 2004, é.pprdximately 75% of United’s business was
self-insured. (Foucre, Tr. 881-82).

Response to Finding No. 176:

Complaint Counsel do not disagree.

177. In the late 1990s, United Healthcare acquired numerous other insurance
companies, such as Share, Chicago HMO, MetLife, and Travelers, and quickly became one of the
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larger players in Ch10ago (Hlllebrand Tr. 1838-39). At present United has a share in Chicago
of approximately 15%. (Foucre, Tr. 949)

Response to Fi'ndingr 'No. 177 :

The .ﬁnding is irrelevant. (See CCRFF 170 (discussing the fact that United’s size

and position in the miarket did not enable it to fend off ENH’s post-merger price

N
t

" increases.)). ;

178 . Bythe enq of 2002 approxunately 98 hospltals were in United’s network in the
Chicago area. (Foucre, Tr. 881). {
} (Foucre, Tr.,1122-23, in camera).
Response to Fmdmg No. 178:
Respondent’s ﬁndmg is mcomplete The fact that United eliminated elght
" hospitals from its n‘etwo_rk between 2002 and the present is an example of sel_ective
“contracting in tne Chicago area. (Foucre, Tr. 934).
i. MéO Negotiating Trends In The Cl'licagn Area Market
179. Relationships Between hospitals and MCOs have long been stfained (Speeth Tr.
© 2298). As MCOs have become more aggressive with hospitals and physicians, hospitals and
phys1c1ans have responded by becommg more aggressive with MCOs. (Neaman, Tr. 1347 -48).
| ~ Response to Flndmg No. 179,:

Respondent’s"slources for this finding are the self-serving testimony of Mr. Spaeth
and Mr. Neaman. In any event, Respondent’s finding is irrelevant. With fegard to ENH
itself, Mr. Hillebrand admitted that; 'With the exception of sending termination ietters,
ENH’s negotiatiyng'stance in 2000 with health plans was no more aggressive than
Evanston’s stance in the late 1990s. (Hillebrand, Tr. 1733-34). With regard to
termination letters, Mr. Sirabian testified that, prior to tne merger, “with the major
groups, the top seven to 10, we nvere always able to come to terms. With the smaller

groups, if we couldn’t come to terms quickly, we were able to — we then just would

terminate.” (Sirabian, Tr. 5753-54 (emphasis added). See Hillebrand, Tr. 1734-35
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letters, with or without Bain’s advice.)). "

doing so today (Hlllebrand Tr. 1727- 8 Neaman, Tr 1220 -21). Sumlarly, Mr

. . . f Y N ’ ‘
(Evanston negotiators understood prior to the merger that they could send termination

According to Mr. Hillebrand, very little changed in ENH’s negotiation posture
' R . W ’ : .
after the merger. Mr. Hillebrand, the man who oversaw managed care contracting at

Evanston hospital during the 1990s and led the relationships with health plans, is still

Hillebrand superv1sed Mr. Su'ablan in health plan negot1at1ons durmg the 1990s, and
contmued to do so in 2000 and thereafter unt1l shortly before M. Sirabian’s retlrement.
(I—hllebrand Tr. 1700 1729).

Significantly, Messrs. Hillebrand and Neaman believe that health plans

' 'bargammg positions have increased since the merger. (Neaman, Tr. 960-1, 1269-71'

Hillebrand, Tr. 1725-6). {_

'_} (CX 6279 at 20, in caﬁt‘em; Neaman, Tr. 960-61, 1269-

71; Hillebrand, Tr. 1725-26, 1733-34).

Complaint Counsel further disagrees \tvith this finding’s implication that there is a
“Chicago area market” (as the title of this section indicatas). The relevant geographic
market in this case is a triangle formed by Evanston, Glenbrook, and Highland Park,
including their campuses, the area in-between, and some additional area around them.

This area is established through a range of evidence including post-merger pricing
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studies, testimony of payers and others, and documents of the parties. (Haas-Wilson, Tr.

i

'2452, 2667, Nevyton,rTr 351-52; Foucre, Tr 901-903; Ballengee Tr. 167- 68 Holt-

Darcy, Tr. 1425-1427)

180. During the late 1990’s and early 2000s, there has been a trend of hospitals gettmg

‘more aggressive in their negotiation tactics. (Dorsey, Tr. 1475). {_
} (RX 1393 at ENHL BW 3682, in

‘camera). ‘

Reéponse to Finding No: 180: -

i _} (CX 6279 at 20, in camera; Neaman, Tr. 960-61, 1269-71; Hillebrand,

Tr 1725-26, 1733- 34 See CCRFF 179)

{—
—} (RX 1393 at ENHL

BW 3682, in camera).

Response to Finding No. 181

Y
. .
.
| ..

I (S X 1393 at ENHL BW
003652 (N ./
camera). (R
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camera). {

(Mendonsa, Tr. 559, in camera; Holt-Darcy, Tr. 1588, in camera). {—

{

" (Holt-Darcy, Tr. 1586-87, in camera).

' . . 3 l.' . .
—}‘
(CCRFF 189. See CCFF 822-847). ~

182. To be sure, however {_} (Mendonsa Tr 546 in

} (Holt-Darcy, Tr. 1588, in camera).
}

Response to Finding No. 182 L '\

_} The record shows that the d1fference at ENH between the pre- to post-

, merger period was ENH’s market power. Mr Hlllebrand the man who oversaw managed

care contracting at Evanston hospital during the 1990s and led the relationships with
health plans, is still doing so today. (Hillebrand, Tr. 1727-8; Neaman, Tr. 1220—21).

Similarly, Mr. Hillebrand supervised Mr. Sirabian in health plan negotiations during the

'1'9908, and continued to do so in 2000 and thereafter,qntil shortly before Mr Sirabian’s

retirement. (Hillebrand, Tr. 1700, 1729). ENH senior management d1d not work to keep

Mr: Gilbert and Ms. Chan — the Highland Park negotiators who had achieved purportedly

“higher rates” than the Evanston negotiators prior to the merger — when they left ENH in

. 2000. (Hillebrand, Tr. 1730; Sirabian, Tr. 5756-57). The health plans that ENH

negotiated with after the merger were the same that Evanston did business with before the

merger. (Hillebrand, Tr. 1723)
|

. (5:llengee, Tr. 177, 194;
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Holt-Darcy, Tr.' 1529I-30, 1544-45, in camera). The record shows that ENH exercised its

| ‘ market power, attainc':g through the merger, to raise prices in at least five different ways,
including: (1) 'moving health plans to one contract for all three ENH facilities, i.e., the -
Evanston or nghland Park pre-merger contract whlchever had the higher rates 2)
addmg a premium to. the h1ghe'r of the Evanston or nghland Park contract rates; (3)
movmg health plans from a fixed price contract to a discount off charges contract or to a
contract that contamed more discount off charges provisions than the pre-merger contract,
€)) adoptmg in 2000 ‘the higher of the Evanston or Highland Park chargernaster list pnces

" for the partlcular product or serwce, and (5) repeatedly mcreasmg ENH’ ‘schargemaster
list pﬁces in the years following the merger. &See, e.g., Hillebrand, 1856, 1704-06; |
Newton, Tr. 3v6'4-65; Chan, Tr. 709-10." See also CCFF 822-842, 848-880, 813-821, 881-

903, 918-927, 942-958).

{
_} (Holt-Darcy, Tr. 1587, in camera). { NN

} (Holt-Darcy, Tr. 1587-89, in camera).

Response to Finding No. 183:
'
I (See CCREF 182)

1. Hospitals Use Termmatlon Letters To Open Negotlatlons With MCOs -

134. (I
I (Dorscy, Tr. 1475, 1487; Ballengee, Tr. 198; Holt-Darcy, Tr.

1534-35, in camera; Chan, Tr. 734-35; Mendonsa, Tr. 559, in camera; RX 61; RX 172; RX 1372
at BCBSI-ENH 24630, in camera; RX 1075 at CIG/IL 200374, in camera) Actual terminations,
however, are uncommon. (Dorsey, Tr. 1475).

Response to Finding. No. 184:

¢ |
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. ’ , . e ) : . )
__} (Dorsey, Tr. 1475, 1487;

Ballengee, Tr. 198 Holt-Darcy, Tr. 1534 35, in camera, Chan Tr. 734-35; Mendonsa Tr

559, in camera (emphas1s added)). {_

|

(See, e.g., RX 61 ( “since our good faith negotiations have not restilted in agreed upon,

. ) ’ s
rates for 1994 .. .”); RX 172 (“after numerous unsuccessful attempts to contact you by

phone™); RX 1075 at CIG/IL 200374, in camera ({—
_}), RX 1372 at BCBSI-ENH 24630,
in camera «_

I ).

Moreover, Respondent’s finding is irrelevant.v Mr Siral;ian ‘testiﬁed lthat,Aprior to a
the merger, “with the major groups, the top seven to 10, we were alwé.&s aBle to come to
terms. With the smaller groups, if we couldn’t come to terms quickly, bwe Wére able to —
we then just would terminate.” (Sirabian, Tr. 575 3-5;1' (emphasis addéd). See Hillebrand

e

Tr. 1734 (Evanston negotiators understood prior to the r"nerger that they could send '

termmatmn letters, with or without Bain’s advice.)). {—

I (s, .2, Holt-Darcy, Tr. 1527, in camera ({—

_}); Mendonsa, Tr. 531, in camera ((describing CX 123)
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N ). Sce also Neaman, Tr. 1211-12; Hillebrand,

Tr. 1764-65 (Mcssrs. Neaman and Hillebrand admitted that théy did not believe that

ENH’s price demahds had to change because of any risk that ENH would lose businessto

other hospitals or that'other hospitals would change their prices in response to ENH’s

prices); Hillebrand, 'llr. 1708 (ENH did not lose a single health plan customer after the

pnce increases. ))

185. —

I | Ny, T 630; Mendonss, Tr

559, in camera). For example, Lake Forest Hospital believed that “[m]ost contracts must be
terminated to gain enough leverage to increase payment levels from insurance compames * (RX
987 at FTC-LFH 229)

+

Response to Finding No. 185: .
.|
| - Siiabian testified

- that, prior to the .mergér “with the maj or groups, the tob seven to 10, [Evanston was]
" : " ' .

always able to come to terms. With the smaller groups, if we couldn’t come to terms '
quickly, we were able to — we then just would terminate.” (Sﬁabian, Tr. 5753-54
(emphasis added). See Hillebrand, Tr. 1734 (Evanston negotiators understood prior to the

merger that they could send termination letters, with or without Bain’s advice.)). iR

I (5 CCREF 184, in camera).

{
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K . .
A
1
(Ballengee, Tr. 198; Mendonsa, Tr. 560, in camera; RX 859; RX906; RX 919; RX 927; RX
929; RX 950; RX 965; RX 983 at CIG/IL 141819; RX 995, in carhera; RX 1070, in camera; RX -
1075 at CIG/IL 200374, in camera; RX 1104; RX 1223, in camera; RX 1349 RX 1443; RX
1530). '

Response to Fmdmg No. 186

[

I (See CCREF 184, in camerq). (N

—} (See |
CCRFF 184, in camera)

o 2. System-Wide Contracts Are Gaining Popularity

187.
I (R 1223 at UHC 17769, in camera; RX 1982 at ALEX 2594-95).

{
I (R X 1223 at UHC 17769, in camera).

Response to Finding No. 187:

I (Compare RX 1223, in camera and REF 189),

l



(See CCRFF 189, in camera) ' - ' \

i

- 188. Consultants have also advised hospital systems to negotiate as one system. (RX
- 1982 at ALEX 2594-95). For example, the Tintari Group prepared an assessment of all the
active managed care contracts held by Alexian Brothers Health System and recommended that

- Alexian Brothers “negotiate in the market as one true system ” and “should aggressively
negotlate[] using a dlscount-from-charges pncmg methodology.” (RX 1982 at ALEX 2594 95).

Response to Finding No. 188:

- Respondent overstates the case for system-wide contracts. (See CCRFF 189). |
Moreover, it is irrelevant whether a consultant advised the Alexian’ABrothers to
move towards discount off charges 'arrangements with health plans, particularly when

Respondent cites nothing to show that the advice was followed. {_

—} (See CCRFF 85, -

in camera)
189.  But some healthcare networks in the Chicago area — including Advocate,

Resurrection, Provena and Rush, all with multiple hospitals in their systems — have separate
contracts for each hospital. (Foucre, Tr. 890-91; Ballengee, Tr. 163-64).

Response to Finding No. 189:

The finding is incomplete. Complaint Counsel note the inherent contradiction in
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. Y
‘Respondent down-playing these four hospitals systems as “some” healthcare networks

when, in RFF 117, Respondent builds up these four systems (plus ENH) as the “five

health care systems in Chicago™ that are responsible for “over 43% of total inpatient

admissions.” (REF 117). {—
—
—} (Foucre Tr 890-92, 933, 935 See Foucre,
Tr. 891-92 (Other than ENH, there are no other systeris in United’s Chlcago network that
demand the same rate and contract for all the hospitals in the system.) ; Ballengee, Tr.
163-65; Dorsey, Tr. 1445-46; RX 1503, in camera; Holt-Darr:y, Tr. 1528,.i.n camera; RX
722, in camera).

3. The Contract Negotiation “Pendulum” Is Swmgmg Back In Favor of
. MCOs .

100,
I (RX 1393 at ENHL BW 3683, in camera). ‘
Response to Fihding No. 190: A . . '
{
] (Neaman Tr. 960-1, 1269-71; Hillebrand, Tr. 1725-6). {—
| <—} (CX 6279 at 18-20, in

camera). - » ,
|
I ics:,

Respondent presents no pre- or post-merger documents to corroborate the idea that ENH
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hospitals recognized or were following a “trend” in its post-merger price increase. {.-

|
-
(CX3at 2; CX5 af 5§.VC}'( 6at7,CX2070at3; CX 12 at 2;'CX 13at1;CX 16 at 1; CX
17 at 2; CX 1879.at 3'-4; CX1lat3;CX2at 7; CX‘4 at 1-2, 9; CX 1566 at 9; CX 1519 at
1-2; CX 23 at Z%CX 24 at2, in camera; CX 26 at 1; CX 25 at 9; CX 31 at 1; Neaman, Tr.

1138, in camera. See CCFF 1346-1379).

B (CX 6279 at 20, in camera). (N

I (CX 6279 at 18-19, in

camera; CX 6282 at 6, in camera). ‘ -
.

I (. Hillebrand admitted that none of the price

increases that ENH attained in 2000 were taken away susbsequent to 2000, which means
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| 1708-09. See CX 13 at 1 (In July 2000, Mr. Neaman reported an additional $16

. , \ . I v
that the merged entity is still reaping the benefits of the at least $18 million in annualized

economic value that it extracted from health plans in 2000. (CX 17 at 5-8; Hillebrand Tr.

t

million/year in total managéd care re-negdtiation beneﬁts to the board); CX 17 at 8 |

V(September 2000 Humana contract re-negotiation resultéd in $2 million annitalized

economic revenue)). Health plans know that they continue to suffer the effects of ENH s

pric increass {—
I (' Do, v 1565, i
caners). R —

N (Foucre, Tr. 1103-04, in camera). | o o
s |

I, (Ncwton, Tr. 366; Hillebrand, Tr. 1855. See
Hillebrand, Tr. 1705-06 (Mr. Hillebrand’s “first negotiating step” with health plans in

2000 was to “move to discount off charges.” ENH sucgessﬁllly moved a number of

health plans to discount off charges arrangements after the merger.). See also Ballengee,

-Tr. 252, 255, in camera; Hillebrand, Tt. 1893; compare CX 116 at 2, in camera, CX 117

at 1, in camera, and CX 5072 at 23, in camera; Hillebrand, Tr. 1947, in camera; compare

CX 5067 at 15, in camera, CX 5059 at 17, and CX 5065 at 17; Holt-Darcy, Tr. 1536,

1539, 1563, in camera; CX 5075 at 17, in camera). { | NG
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I, (RX 1687 at ENHL BW 027653, in camera).

191,

} (RX 1393 at ENHL BW 3683,
in.camera)..

Respbnse to Finding No: 191: ' A ] '
_} , (See CCRFF 190)'. lResponde'nt"s finding i$ also incomplete because

it leaves out the fact that there was no new entry despite ENH’s price increases. (D. -

Jonés, Tr. 1664). ‘ | A
192, (.
. _ _ |
1393 at ENHL BW 3683, in camera).
Response to Fil}diﬂg N;). 152: ' : o _ ’
g
—
I (5c- CCREF 190). Most of ENH’s contracts were
.renegotiated (with price increases) in 2000. (Hillebrand, Tr. 1'70.7).4 Yet, as Qf 2005,
ENH’s ﬁrice mcreasés had not bceﬂ constrained by entry. (CCFF 1729-1741). ‘There is

also no reason to think that the CON process will sunset since the law has been renewed

in the past. (Sée CCEF 1740).

193 {
I (R X 1393 at ENHL BW 3683, in camera).

Response to Finding No. 193:

.
L
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-} (CX 6279 at 18-20, in camera; CX 6282 at 5; in camera).

—
—} (RX 1393

at ENHL BW 3683, in camera).

Response to Fmdmg No. 194:

I (CX 6279 at 18-20, in camera; CX 6282 at 5, in camera).

—} (RX 1393 at ENHL BW

3683, in camera).

Response to Finding No. 195:

I
B (CX 6279 at 18-20, in camera; CX 6282 at 5, in camera). || NKKKcTcNENE

|
. (s--
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\

CCRFF 190, in ca)nera).

196, {

| v (RX 1303 at
ENHL BW'3683, in camera). =

Respbnse to FindinAgv No. 196:

(See CCRFF 190, in camera). { | NI

|
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III.

PRE-MERGER BACKGROUND -

197. The Merger should be viewed in a broader factual context. Evanston Hospital aﬁd

HPH decided to merge only after: (1) the failure of a hospital petwork in which both parties
participated, the Northwestern Healthcare Network (the “Network” or “NHN™); (2) a failed
attempt by Evanston Hospital, HPH and another hospital to form a three-way hospital merger
(“NH North™); and (3) the failures of several HPH joint venturés and merger negotiations with
 other hospitals. (Hillebrand, Tr. 1785-86, 1791-92; Neaman, Tr. 1035-36; Spaeth, Tr. 2266).
This pre-Merger background — which confirms the pitfalls of loose corporate affiliations short of

a full asset merger like the one at issue here as well as the hurdles to merger consummation — is
described in more depth below. ‘

it

Reéponse to Finding No. 197:
- Complaint Counsel agfee that the Evanston-HPH merger “should be viewed ina -

broader factual context.” However, Respondent’s finding i$ incomplete. The previous .

' merger and other partnership efforts were part of a systematic effort on the part of

Evanston and HPH to increase their bargaining strength and market power vis-a-vis

health care plans.

Through the formation of NHN, its members, including the fpu‘nding‘ members,

~ Evanston and HPH, aimed to increase bargaining po'\;v'er versus healthcare plans by

negotiating jointly and combining the bargaining strength of the individual members.
(Neaman, Tr. 965 (unified contracting through NHN hopefully would result in better |
terms than individual negotiations)). This was a specific goal discussed bber. Neaman

of ENH and Mr. Spaeth of HPH at NHN r_neetiﬁ.gs and internally. (Spaeth, Tr. 2194; CX |

- 1802 at 2 (HPH joined NHN for “leverage”); CX 1802 at 3 (ENH belief that reason for

joining network was to get better pricing than negotiating alone); see also CCFF 1535-

1552).

Likewise, Evanston, in its proposed NH-North merger with HPH and Northwest .

Community Hospital, had as one of the main purposes to negotiate collectively with
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“healthcare plans for t}re purpose of obtaining better rates. (Hillebrand, Tr. 1726 (NH-
North’s key go'al to get better contracts by negotiating‘as one entity); see also CCFF
1565-77). . .. S

' Responden'r oites rno’ specific sﬁpport for its broad statement of the “pitfaﬂls of
loose corporate afﬁhatlons ” This is contrary to the Judge’s April 6, 2005, Order on Post
. Trial BI’leS statmg that each proposed ﬁndmg shall have a valid and correct cite to the
| record. quthernirore, this propos1t10n is not a finding of fact.
A. - Northwestern Healthcare N etwork | | |
198. The Network was a system of hospltals formed in Chicago in the early 1990s. (CX |

. 6306 at 2 (Meckienburg, Dep.)). The Network was formed pursuant to an afﬁhatlon agreement
dated October 23, 1989. (RX 22 at NHN 322).

~Resp0nse to Fmdmg N 0. 198:

. Complaint Counsel have no specific reéponse.

199.  The earliest formal discussions concerning the formation of the Network were
among a group of hospitals 4lready related to one another through a common affiliation with
Northwestern University Medical School. These hospitals included Evanston Hospital, the
Rehabilitation Institute of Chicago and Children’s Memorial Medical Center (“Children’s
Memorial™). (CX 6306 at 2 (Mecklenburg, Dep.)).

Response to Finding No. 199:
Complaint Counsel have nospecific response. .
200. Ultimately, the founding members of the Network were Children’s Memorial,

Evanston Hospital, Lakeland (HPH’s parent) and Northwestern Memorial. (N eaman, Tr. 963;
CX 1780 at'1). :

- Response to Finding No. 200:
Complaint Counsel have no specific response.
1. Purpese Of The Network

201. The goals and objectives of the Network included:
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Response to Finding No. 201:

(a) creating a vertically and horizontally mtegrated medical care dehvery
system for the Chicago metropolitan area; '

(b)  developing fully integrated marketplace‘ penetration strategies, including
‘ “the development of coordinated Phase I and Phase II systems and
processes for managed care contracting”;

h

(c) prov1d1ng leadershlp in the development of systems for assuring hlgh
quality patient care; :

(d)  enhancing the financial position of the faember institutions through an
' expanded patient base, diversified health care programs and cost position

improvements; and

(e) strengthening the academic programs at the hospitaIs and Northwestern
' University. (CX 1780 at 5-6; CX 6306 at 2-4 (Mecklenburg, Dep.)).

| Respondent’s finding is incsmplete. A primary goal of the network was to grow
enough ‘for member hospitals to negotiate successfully as a group w‘ith‘he;;llth plans.
(Near‘nan, Tr. 963). Mr. Neaman testiﬁed that Network members undersfood that one of
the problems they faced was that health plans had gr.e.e'lter bargaining 'power' than i:he
hospitals. (N eaman, Tr. 964). Through the Network, rr'lembers aimed to get better
pricing and terms from heslth plans. (Neaman, Tr. 964). Mr. Hillebrand testified that
Evanston had hopéd to “level ths playing field” by collsctively'negotiating with other
Nefwork memBers in the 1990s in order to obtain better fates from health plans.

(Hillebrand, Tr. 1726). For his part, Mr. Spaeth acknowledged discussing the idea of

getting leverage over health plans as a by-product of the unity of the Network. (Spaeth,

Tr. 2194. See also Spaeth, Tr. 2195-96).
Mr. Neaman'’s and Mr. Spaeth’s comments at a 1994 meéting of the chief
executives of NHN members, as set forth in meeting minutes, highlighted their goal of

getting leverage over health plans. (CX 1802 at 1). Mr. Spaeth “remarked that HPH
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“joined NHN for, leverrage and that 1f the member Institutions are not going to stand

united, then he'i is not sure where the value i is.” (CX 1802 at 2). Mr. Spaeth “hoped NHN

would get to the point that when a situation presented itself an Institution would be

w1111ng to act ina manner that allows for best leverage ”?(CX 1802 at 2) At the same
' ~meet1ng, Mr. Neaman agreed w1th this sentiment. He “responded that Mr. Spaeth’
comments are the absolute heart of what NHN is about. He [Mr. Neaman] would expect
| NHN to. get better pricing than the hosp1ta1 and that is the benefit of bemg in the

network ” (CX 1802 at 3).

] . '

202. The Network hospitals came together to respond to anticipated marketplace
behavior in terms of managed care contracting and in terms of exclusive contracting Wlth certain
MCOs. (RX 70 at NHN 873; CX 6306 at'4 (Mecklenburg, Dep ))

Response to Fmdmg No. 202: .

Respondent’s fmding is incornplete. They also came together to obtain better

R Ip'ri'ces from MCOs through bargaining collectively. (Sée CCRFF 197, 201).
'l,v - .
203. In particular, the Network was formed, in part, with an eye toward handling the
anticipated trend towards capitated contracts, pursuant to which a MCO paid a group of providers-

a fixed amount of dollars per member per month, thus placing all financial risk on that group of
providers. (Neaman, Tr. 1360).

Response to Finding No. 203:
| Respondent’s finding is incornplete. A primary reason for the formation was to -
obtain better priees from MCOs through bargaining collectively; (See CCRFF 197, 201). |
204. . While capitated contracts did come to Chioago in the mid-1990s, they never
became the major factor many had predicted. (Neaman, Tr. 1361). Thus, one of the driving

forces behind the formation of the Network never materialized in the Chicago area marketplace.
(RX 584 at ENH JH 2951).

Response to Finding' No. 204:

' Respondent’s finding is incomplete. A primary reason for the formation was to

104



obtein better prices from MCOs through bargaining eollectively. (See CCRFE 197). A

| problem the Network experienced was that NHN “was not makingveolle‘ctive decisions;;’
(Newton, Tr. 3 10’-141). In order for the Network to havem gone forward rethef than
weakening and ultimately dissolvmg, it would have neetled hlore central authofity and
less local authority. (CX 6306 at 18 (Mecldenbﬁrg, Dep.)). Mr. Neaman teStiﬁed that the
Network faiied in getting better prices and_ ferms from health plans because the hospital
members would not act collectivelsf in negotiations with health plans. (N eainavn,»Tr. 9,65-
66).

205. Evanston Hospltal Jomed the Network based on its belief that the then-existing
Rush, Humana (at that point, Humana owned several hospltals in the Chicago area, including the
former Michael Reese Hospital) and Evangelical (a precursor to the Advocate system) systems of
ownership of several hospitals in the Chicago area would be the operating model for the future.
There was some fear that Evanston Hospital might be left behind if it did not become an mtegral
partof a hosp1ta1 network. (RX 357 at ENH JH 10385).

Response to Finding No. 205:

Respondent’s finding is incomplete. Evanston also had the goal to obtain better

prices from MCOs through bargaining collectively. (See CCRFF 197, 201).

1

206. HPH joined the Network to enhance the hospital’s quality of care as well as its
perception in the marketplace. (Spaeth, Tr. 2194).

Response to Finding No. 206:
Respondent’s finding is incomplete. HPH also had the goal to obtain betfer’ pn'ceé
- from MCOs through 'bargaining collectively. | (.é'ee CCRFF 197, 201). |
2. Structure And Powers Of The N etworh

207.  Pursuant to the affiliation agreement, the Network became the “sole member” of
the member hospitals, in accordance with the Illinois General Not For Profit Corporation Act of
1986, as amended. (RX 22 at NHN 339, 372). The affiliation agreement provided for the
creation of a Council of Governors, appointed by the member hospitals, to serve as “Members”
of the Network. These “Members” were granted rights under the affiliation agreement and under
the Illinois General Not for Profit Corporation Act of 1986. (RX 22 at 340). In addition, the
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t

Network had its own ezgeeutl ve and 1ts own board of directors.. (CX 6306 at 5-6 (Mecklenburg,
Dep.); Newton, Tr. 457, NeaLman Tr 999) There “was a significant effort to integrate the local
CEOs 1nto the Networ'k ” (CX 6306 at 6 (Mecklenburg, Dop ).

Response to Fmdmg No. 207 o N

: The ﬁndmg i mcomplete Respondent neglects to mention the control the
| Council of Governors had over the Network. - The Council of Governors consisted of
seven representatrves named by each of the membeér hospltals (CX'1780 at 12) The

M
afﬁhatlon' agreement gave the Council of Governors control over the Network, mcludmg,
o inter alia, the authority to appoint ';and to remove members of the board of directors of the
- Network. (CX 1780 at 14). The Network' aciopted a policy in 1993 to state that the
- Network may. not rémove or replaee the chief executive officer or-board member of any
1individual member hospttal .except for limitec}, specifically defined reasons. (05:¢ 1831 at
13). | |
-208 The Network evolved in two phases, Phase I and Phase II. During both Phases I
and II however, the Network had the powers to: (1) approve the member institutions’ respective
strategic plans; (2) develop a “macro” strategic plan for the entire Network; and (3) approve the
member institutions’ respective operating and capital budgets. (Neaman, Tr. 967; CX 1780 at
16-17; Newton, Tr. 457-59; CX 6306 at 3 (Mecklenburg, Dep.)).
"Response to Finding: No. 208:

The ﬁndmg is incornplete. 'R.espondent neglects to mention that the authority of
the Northwestern Healthcare Network was limited because under the affiliation |
agreement, as amended, a member institution could withdraw from the network yif the
network imposec‘iu financial responsibility on such member institution to pay off the debts
of another member institution without the consent of the oetitioning member. (CX 1831

at 9). Furthermore, under the Network Affiliation Agreement, the Network hospitals

were autonomous in their financial operations, meaning each institution developed its
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967).

llu‘

own budgc;t. (CX 1777 at 50. See CX 6307 at 12-13' (Schelling, Dep.)).

Moreover, the financial integration of the member hospitals was limited. The |
Network did not ‘héve the éuthority_to liqliidéte a memi;er hospital or to reqﬁire a membe;
hospital to transfer its assets to the Network. Iﬁstead, even durihg Phase II, the affiliation .
agreemént specifically limited the amquht of _capitai a ﬁleﬁlber hospital could be- required
to transfer td the Network, either in any year or in the first five years of Phaéé I (X

1780 at 48).

209. Phase I started when the Network was first approved around 1990. (Neaman, Tr.
During Phase I, the Network’s governing board and the CEO of each of the member

institutions continued to be nominated, elected and appointed in accordance with the procedures
established by each institution. The Network had the reserved power and authority to approve
the election and/or appointment of each institution’s board members and CEOs. (CX 1780 at

" 15-16). ' . , '

“Response to Finding No. 209:

The finding is incomplete. Respondent neglects to mention that the individual
n'iembers hospitals retained significant control ovér t;hle Netwofk. Under the afﬁiiation
agreement, the board of directors of Northwestern Heal'thcare Netwdrk was appointed by
the Council of Governors, which was comprised 6f representatives of the fnember
hospitals." (CX 1780 at 12). The Network’s.Council otl" Governors retained authority to‘
reﬁove any member of the Network’s board of directors. (CX 1780 at 14). Furthermore,

the Network did not have complete discretion to remove the directors or the chief

executive officers of the individual member hospitals. (CX 1831 at 13)..

210. Phase II started in 1993. (Neaman, Tr. 967). The Network received

Hart-Scott-Rodino approval when it moved into this Phase. (Neaman, Tr. 1360).

Response to Finding No. 210:

The finding is irrelevant in that it relates only to purported actions of the Federal
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‘Trade Commission un,der the'Hatt-;Scott-Rodino Act, 15 U.S.C. § 18a, and actions.taken'
by the Federal Trade Commission pursuant to 15 U.SV.C. § 18a are irrelevant in evaluating
any action by the Federa] Trade Commission under Section 7 of the Clayton Act, 15
U.SV.C. § .18. Furthennofe, to the extent that Respondent refers to any action by the
. Federal Trade Comm'ission as an “approval” of the transaction under the Hart-Scott—
| Rodino Act, 1§| .[‘I"S"C § 18Aa, Responden't’s statemént is misleading in that the Act, which
| sets forth the obhgatiOns of private parties to notify the Federal Trade CommisSion and

~ the Department of Justice of certain transactlons does not establish standards for either
: u

agency to approve (or disapprove) a transaction. Failure of an agency to challenge a

transaction is not to be construed as thefage'ncy’s approval of that transaction.

211. During Phase II, the Network had the reserved power and authority to appoint
institution directors and remove directors and the CEDs of the member institutions for cause.
(CX 1780 at 15-16; Neaman, Tr. 974-77; CX 1831 at 13; Newton, Tr. 458). The Network also

had the additional reserved power to direct asset transfers by the member institutions to the
- extent necessary to accomplish Network goals and objectives. (CX 1780 at 18).

Response to Finding No. 211:

The finding is incomplete. Respondent neglects to mention that the Northwestern
Healthcare Network had very limited discretion to terminate the terms of directors and the
employment of the chief executive ofﬁcers of the individual member hospltals (X

1831 at 13). Inv partlcular whlle the Network could termmate the tenns of directors or the -
employment of chief executive officers, for gross misconduct and criminal activity, it
could not termjnatethe terms of directors or the employment of chief executive officers at

- its discretion simply because it disagreed with the business decisions of the directors or
chief executive officers. (CX 1831 at 13). As a result, the directors and chief executive

officers of each member hospital retained significant discretion in their decision-making.
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(CX1831at13;CX 1780 at6, 8, 10).

Furthermore, the Network Affiliation Agreement restncted the authority of the
Network to transfer assets of any individual member hospltal (CX 1777 at 62) Under
the Network Affiliation Agreement, a member hospital ¢ould withdraw from the Network

if the Network attemptedto impose certain obligations to transfer assets to another

b}

member of the Network. (CX 1831 at9). ' =

212. . Once Phase IT was initiated, there were a number of financial and operating
mechanisms that needed the approval of the Network and the Network’s Board. (Neaman, Tr.
969-70). For example, hospital budgets were modified as a result of discussions with the
Network (CX 6306 at 6-7 (Mecklenburg, Dep ). :

Response to Finding No. 212;

The finding is misleading and incomplete. Respondentbimpl.ies that the
Northwestern Healthcare Network had actual control over the individnal nlefnber’s
ﬁnaneial operations. In reality, each institution developed its own budget and operated
independently. (CX 6307 at 12 (Schelling, Dep.)). Under the Network Afﬁliation
Agreement, the Network hospitals were autonomous in their ﬁnancidl operations. (X
1777 at 50. See CX 6307 at 12-13 (Schelling, Dep.)). F‘urthermore, a member hospital
could umlaterally withdraw from the Network for 1 unposmg certain financial obllgatlons
on the other member hospitals. (CX 1831 at 9-10).

In addition, the Network did not have the authority to liquidnte a member hospital

'or to require a member hospital to tranefer its assets to the Network. Instead, even durrng
Phase II, the affiliation agreement specifically limited the amount of capital a member
hospital could be required to transfer to the Network, either in any year or in the first five

- years of Phase II. (CX 1780 at 48).

213.  The Network Board reviewed and commented on hospital expansion plans. (CX
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5507 at 16-17 (Schelling, Dep)). |
Response to Finding No. 213:
The finding is mcomplete Respondent neglects to mention that each member -
hospital deireloped 1ts' own pro gram expansion plans and remained autonomous (CX
'b 6307 at 12—13 (Schelhng, Dep.)). ~Furthermore a member hospital could umlaterally
‘ w1thdraw from- t‘l'le I“\Ietwork for imposing certain financial obligations on ) the other

- member hosprtals (CX 1831 at 9- 10)

214 ‘Evanston Hospital also subrmtted budget summaries to the Network. (RX 182 at
ENHL HJ 3672-76). .

- Response to FindingiNo. 214:
| The ﬁnding is incomplete. Respondent implies that the Northwestern Healthcare '
ﬁetwork had actual control over the individual: member’s financial operations. Each
institution, including Evanston, developed. its own budget and operated independently.
‘. (CX 6307 at 12-15 (S‘;"chelling, Dep..)):v Each individual hospital member of the.
" Northwestern Healthcare Network agreed to exercise autonomy in its financial

- operations. (CX l77:7l at 50). Furtliermore, a member l:lospital could unilaterally

withdraw from the Networl( for irnposing certain financial obligations on the other

member hospitals. (CX 1831 at 9-10).

215. The Network reviewed its member hospitals’ “keys to success” for each hospital,
new programs and Network initiatives. (RX 182 at ENHL HJ 3673)

Response to Finding No. 215:
The cited source does not say what Respondent’s finding claims. The ENH Fiscal
Budget Summary for 1997 simply states that ENH would undertake certain actions as

“Keys to Success,” and “New Programs/Activities.” (RX 182 at ENHL HJ 3673).
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However, the “Network Initiatives” were unrelated to ENH’S own “Keys to Success” and

“New Programs/Initﬁtives.” (RX 182 at ENH HJ 3673).
- 216.  The Network also pursued an employee benefits project that would cover the

employee benefits for the member institutions and yield millions of dollars in savings. (RX 182’
at ENHL HJ 3677-78). "

* Response to Finding No. 216: ,
The cited source does not say what Respondent’s finding claims. The document -
cited by Respondent outlines a proposal, to estabhsh a health plan for all employees of
hosp1tals that were members of Northwestern Healthcare Network, that was merely at the

“development” stage. (RX 182 at ENHL HJ 3679). That project was unsuccessful

' "however. Each member of the Northwestern Healthcare Network mamtamed 1ts
individual self-funded health insurance programs for it:s employees. (CX 6307 at22 '

(Schelling, Dep.)).

217. Even when the Network did not directly exercise its powers, there was significant
discussion about individual hospital actions and decisions at the Network level. (CX 6306 at 8
(Mecklenburg, Dep.)). Gary Mecklenberg, who served as the 'Network’s President and CEO for
approximately four years and was the CEO of Northwestern Memorial, did not recall any

member that was “not committed to the exercise of the reserved powers.” (CX 6306 at 15
(Mecklenburg, Dep.)).

_Response to Finding No. 217:
The ﬁnding is misleading and incomplete. Respondlent implies that the Network
~ had central authority and that the members were committed to the exercise of that
authority. The Northwestern Healthcate Network»was not effective because the
individual hospitals were unwilling to give up any of their eutonomy. (CX 1777 at 49,
52; CX 6305 at 6 (Steams, Dep.)).. Under the Network Affiliation Agreement, the
governing boards of each of the hospitals retained “local autonomy and control.” (CX

1777 at 68). Furthermore, the member hospitals were not committed to the exercise of
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-the reserved powers ig}asmucp as the Council of Governors, comprised of representatives
of the member hospitals, voted to dissolve the Network rather than permit the Network to
exercise its reserved powers. (CX 2231 at 4). '

218. Member hospitals irivested a great deal of resources in developing the Network.
(CX 6306 at 17 (Mecklenburg, Dep.)). In part, these resources were invested through member
hosp1ta1 contrlbutmns to the operating budget. (CX 6306 at 17 (Mecklenburg, Dep.)).

Response to Fmdmg No. 218: b
ThlS ﬁndmg is.incomplete. Mr. Mecklenberg testified that he did not recall the
sunk costs or any asset transfer to t"he Northwestern Healthcare Network. (CX 6306 at 17
| (Meeklenberg, Dep.)). " |
3. | Managed Care Contracting By The Netveork
219.  The Network negotieted contracts for the provision ef hospital services by its

member hospltals with the International Brotherhood of Teamsters, Health Network Great West
and MultiPlan. (CX 6307 at 18 (Schelling, Dep.)).

Response%to Fmdmg No. 219:

The finding is incomplete. Mrs. Schelling furtﬁer testified that the Network
%employed the “messenger model” in negotiating these contracts; (X 6307 at'18
(Schelling, Dep.). Sé'e also Statements of Antitrust Enforcement Policy in Health Care,
Statement 9(c)) (August, 1996)) Under the messenger model, the financial terms of the
contract between the payer and the member hospital were negotiated separately by the
payer and each individual hospital. Thus, the Network did not negotiate the pricing with
the Teamsters orl ‘evith each individual managed care organization. The Network did not
have the authority to enter into a contract binding on the individual member hospitals,

which retained the authority to enter into a contract or to refuse to enter into a contract

with each individual managed care organization. (CX 6307 at 18, 20-21 (Schelling,
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Dep.)). | v '_ ‘ |

220. The Network also negotiated and entered an agreement with North American
Medical Management (“NAMM”), which “set out sort of a baseline of what the-downstream
documents would be with the local providers.” (CX 6307 at 6 (Schellmg, Dep.)). Based on thls
agreement, each member institution had the option to enter into a direct contract with NAMM.
(CX 6307 at 6 (Schelling, Dep.)). . ~,.

ResQortse to Finding No. 220: .
The finding is incomplete. Respendent neélect's to mention that th_e t;Ietwork did

not'have_the authority to contratct vtrith the North American Medical Management
(“NAMM”) on behalf of its mem‘bers. Insteatl, each individual member of the Network -
retained discretion in deciding whether to contract with .NAMM to provide-contract

o admlmstratlon services, and not all members of the Network chose to enter into a contract

- with NAMM. (CX 6307 at 6-7 (Schelhng, Dep.)). The members of the Network that did
contract with NAMM did not jointly enter into contracts, but instead retamed the
discretion to contract or to refuse to contract with NAMM.. (CX 6367 at 6;‘7 (Schelling,

Dep.)). ‘ » -

221.  The Network also previewed and pre-selected a credentialing firm for use by
physicians affiliated with Network member institutions. (CX 6307 at 8 (Schelling, Dep.)).

Response to Finding No. 221:

The fmdmg is incomplete. Respondent neglects to mention that the Northwestern,
Healthcare Network did not exercise the authority to contract with a credentialing firm on
| behalf of the member hospitals. Insteatl, the Network negotiated the contract, antl each
member hospital exercised discretion to decide whether to contraet with the credentialing
group or not to do so. (CX 6307 at 8-9 (Schelling, Dep.)).
222. The Network, however, had only relatively minor successes in negotiating with

MCOs. (Neaman, Tr. 966). One of the agreements the Network was able to negotiate was a
capitated Home Health services agreement with Humana. (CX 6307 at 5 (Schelling, Dep.)).
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' Response to Finding, No. 222:
Respon'clent mischaracterizes the testimony or' Mr. Neaman and Ms. Schelling. .

While Mr. Neaman testified that the Network had ‘;relatively' minor su¢cesses” in

negotiatiug contracrs.Witlr MC(')s, Ms. Schelling testiﬁed that the Humana contract was

tﬁe_only contraet neg.otiated by the Northwestern Healthcare Network that provr'ded fora
VV capitated rate ansl rlhsk-shanng among the Network'members. (Neaman, Tr. 966 CX

6307 at 5 (Schellmg, Dep.)). Furthermore, this contract was for home health services and

not acute care hospital services, anfi itis uncertam whether a11 members part1c1pated in

this contract. (CX 6307 at 5 (Schelling, Dep.)).

223. The Netyvork also engaged'in extensive discussions with Chicago HMO to
negotiate a capitated agreement.. (CX 6307 at 5 (Schelling, Dep.)). Although the Network

- successfully negotiated a base contract, the agreement ‘was never signed. (CX 6307 at 5
(Schelling, Dep.)).

Respunse to Finding No.v223':
Respondeut rt:ﬁscharacterizes ;:he facts relating to the negotiation of the contract
* with Chicago HMO Because, as Respendent acknowledges, an agreemen_’r was never
signed, it is inapproprrate to characrerize the Network’s negotiations as “successful.” |
| (CX 6307 at ‘5 (Schelling, Dep.)). |
4.‘ Failures Aud Limifaﬁens Of The Network
" 224, By 1998 the Network had evolved into a “trade association.” (Neaman, Tr.
1008) As a “trade association,” the Network consisted of a general grouping of hospitals
des1gned to support the general well-being of the association. (Neaman, Tr. 1008-09).
Response to Finding No. 224: |
The finding is incomplere. In the remainder of the cited authority, Mr. Neaman

agreed that the Network moved away from its initial attempt to become a strong, centrally

managed and centrally run orgam'zatien that would make decisions on behalf of all of its
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| terms of its authority and what it was trying to achieye. (Neaman, Tr..1009).

members. (Neaman, Tr. 1009). - Rather, as a trade association, it had much lower goals in

i

225. The Network possessed the power to enforce the principle of unified action

among its members, but the Network did not act in accordance with that principle. (Hillebrand,
Tr 1788-89). The Network looked better on paper than it did it real life. (Hlllebrand Tr. 1789)

Response to Finding No. 225: |

The finding is misleading m thet it implies that'the Northwestern Heeithcare
Network had control over its memleers. The Network was not effecti\re because the |
individual member hospitals Were unwilling to give up any of their autondmy. (CX 1777 v

at 49, 52; CX 6305 at 6 (Steams Dep.)). Under the Network Afﬁhatlon Agreement of

" " the Northwestern Healthcare Network, the governing'boards of each of the hospltals

retained “local autonomy and control.” (CX 1777 at 50, 52, 68). The ind,ivirlual : ’
members of the Network retained theauthority to refuse to be bound by cohtracte
negotiated by the Network. ’(CX 6306 at 9-10 (Mecklenburg, Dep.j; X 1802 at 3).
Furthermore, a member hospital could unilaterally withdraw from the Network for
imposing certain financial obligations on the member hospital. (CX 1831 at 9 10)

226. The Network ultimately had limited success negotiating contracts with MCOs in

part, because it could not bring together the members for contract negotiations. (Neaman, Tr.

965-66). Some members were not convinced the Network could get better terms from MCOs

and, instead, negotiated independently. (Neaman, Tr. 966). For example, Mecklenburg felt that

managed care contracting decisions should be left to the individual member hospitals. (Neaman,
- Tr. 986). Mecklenberg recognized that there was no evidence in the Chicago area market that

large networks would negotiate more favorable prices than smaller 1nd1v1dual hospltals RX177
at NHN 115).

Response to Finding No. 226:
Respondent mischaracterizes the statement by Mr., Mecklénburg in RX 177 at
NHN 115. Mr. Mecklenburg made no reference to a “Chicago area market.” The

finding is also misleading because it assumes a “Chicago area market.” .Respondent cites
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‘no. support.fo_r thls “rn,arket.” ' Furthermore,. the »ﬁnding-is incomplete. The Nonhwestem-
Healthcare Net'work lacked the authority to bring to gether.the members for contract
negotiations. The menaged care organizations and each hospital retained complete
} | discretion in negotieting the‘ contracts and the Network did not exercise contracting
' authonty on behalf of its members. (CX 6307 at 21-22 (Schelhng, Tr. Dep.)). The
: md1V1dua1 mernb.ers of the Network retained the au‘thonty to refuse to be bound by
‘contracts negotlated by the Network. (CX 6306 at 9-10 (Mecklenburg, Dep.); CX 1802 at
| 3). Moreover, a member hospital could umlaterally withdraw from the Network for
imposmg certain financial obligations on the 'other member hospitals. (CX 183 1-at 9-10).
227. Similarly, the Network’s inability to get its members to work in a unified fashion -

rendered it unable to achieve the hoped-for cost reductions.’ (CX 6306 at 4 (Mecklenburg, Dep.);
RX 183 at NHN 81).

Response to Finding No. 227:

| The ﬁndnig is incomplete. The Northwestern Healthcare Network hoped to gain
these cost reductlons through increased bargalmng power Through formation of the
Northwestem Healthcare Network, its members, including ENH and HPH, almed to
increase bargaining p'ower versus health plans by negotiating jointly and combining the
bargaining strength of the individual members to get a better price. (Neaman Tr. 965
(unified contracting through NHN hopefully would result in better terms than 1nd1v1dua1
negotiations)). This was a speciﬁc goal discussed by Mr. Neaman of ENH and Mr.
Spaeth of HPH at 'N.etwork meetings ond internally. (Spaeth, Tr. 2194-96; CX 1802 at 2
(HPH joined NHN for “leverage™); CX 1802 at 3 (Mr. Neaman’s belief that the reason for
joining the Network was to get better pricing than negotiating alone)). Furthermore, a

member hospital could unilaterally withdraw from the Network for imposing certain
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financial obligations on the other member» hospitals. (CX 1831 at 9-10).

228. The Network was formed for a specific purpase and in anticipation of a spec1ﬁc
marketplace. But the marketplace did not form as anticipated, and so the Network was not
delivering value the way that its members had anticipated that it would. (CX 6306 at 13.
(Mecklenburg, Dep.)).

W

Response to Finding No. 228:
The finding js incomplete. ReSpondent neglecte to mention the specific purpos:e
. for which the Network was formeci. The speciﬁc purpose for which the Network was
formed was to increase the bargaining' poweb of the member hospitals to get better term
such as prlcmg (Neaman Tr 963-65; CX 1802 at 2-3. See CCRFF 227)
229. The cost of running the Network outweighed the value recelved from the:

Network. So the question arose as to whether the Network could gerierate enough value, whether
it was managed care contracting or other activities. (CX 6306 at 12 (Mecklenburg, Dep.)).

Response to Finding No. 229;

Complaint Counsel have no speciﬁc response.
230 The Network dissolution agreement was dated December 20, 1999, but went into

effectin J anuary 2000. (Neaman, Tr. 1016). All members of'the Network voted to dissolve the
Network. (Neaman, Tr. 1017).

Response to Finding No. 230:

The finding is mcomplete Respondent neglects to ment1on all the dates relevant
to the dissolution of the Northwestern Healthcare Network. In an August 3, 1999, board _
meeting, the ENH board of directors voted unammously to authorlze the termination of
the Northwesfem Healtbcare Network effective October 31, 1999. (CX 872 at 7). The
Lakeland Healtn Services board of directofs voted on August 23, 1999, to approve the
dissolution of the Nortbwestern Healthcare Network. (RX 592A at ENH RS 000880-8 1).
The Northwestern Healthcare Network members euthorized the dissolution of the

Network on October 26, 1999. (CX 1833 at 2). The articles of dissolution were adopted
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!

'by't,he Northwes;éfn ]ﬁealthcqre Ne;twork on-December 22, 1999. (CX 1833 at 2).
B. '~ NH North.

231. HPH and Evanston Hospital discussed a further collaboration as far back as 1996,
(CX 6305 at 7 (Stearns, Dep.); Neaman, Tr. 1017-18). These discussions between HPH and
Evanston Hospital were conducted under the auspices of the Network and also involved
Northwest Community Hospital. (CX 6305 at 7 (Stearns, Dep.); Neaman, Tr. 1017-18). .

Response to Finding No. 231;

Complﬁ'i‘ﬁt'éounéel have no spéciﬁc response.

[ '

232, The entity that would be created as the result of the proposed merger of HPH,
Evanston Hospital and Northwest Community would have been called NH North. (Neaman, Tr. -
1017-18). ! b ’ '

Response to Finding NQ. 232:

Complaint Counsel have no-specific response.

233.  One “principle” of NH North was to be “an entity that differentiates its product,
its brand and is indispensable to the marketplace.” (CX 395 at 2). The idea behind this branding
strategy was to use name-brand to differentiate NH North in such a way that it would make the
* NH North very distinctive.and very desirable in the minds of customers. (Neaman, Tr. 1363-64).

. . IU "

o

Response fo Finding No. 233:

Complaint Counsel have no specific response.

234, An August 1996 planning document for NH North prepared by Neaman and
Hillebrand similarly explained that for NH North to achieve “market influence” and
“indispensability,” it had to achieve “differentiation™ and “cost leadership.” (CX 394 at 13;
Neaman, Tr. 1018-19; Hillebrand, Tr. 1790). According to the planning document,
“differentiation” was to.be achieved through “superior outcomes,” “brand equity”” and “best
physicians.” (CX 394 at 13; Hillebrand, Tr. 2020). “Cost leadership” was to be achieved
through reducing “cost per unit of care,” “develop[ing] pathways” and “hospital & physicians
common incentives.” (CX 394 at 13; Hillebrand, Tr. 2020-21). :

Response to Finding No. 234:
| Respondent’s finding is incomplete. Part of the “market influence” goal was for
NH North to capture “30-40% of key health plans.” (CX 394 at 13). A revenue-side goal

for NH North was to “increase market leverage.” (Cx 394 at 3; Hillebrand, Tr. 1790).
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Increasing market leverage would prov1de the potentlal for ENH to obtain hlgher pl'lCCS

from health plans. (H111ebrand Tr. 1790-91). Through the proposed NH North merger

ENH aimed “to increase market share and obtain prermurn sustainable pricing through

managed care contracting.” (CX 395 at 1). | '

235. As used in the August 1996 NH North planmng document the word
mdlspensablhty’ meant that the customer would view NH North as the system of choice for

healthcare as a result of NH North having the best outcomes; the best service, the best physrclans
and the highest valued brand. (Hrllebra.nd Tr. 2021).

Response to Finding No. 235:
Respondent’s finding is rmsleadmg and mcomplete In the NH North planning
| document, “indispensability” was 11sted under * market mﬂuences” along with “30- 40% .
of key health plans,” “sole contracting authority,” and “hospltal-physrcran partnerships.”™ ‘
(CX 394 at 13). Factors such as “superior outcomes,” “brand equity,” and “best -
phys1o1ans were listed under “differentiation” as part of the strategy of “w_inning as an
mtegrated provider.” (CX 394 at 13).

236.  Another goal of NH North was to make the NH North brand “stand for the rrght
attrrbutes in consumers’ minds.” (CX 393 at 14). K

Response to Finding No. 236
Complaint Counsel have no specific response. -
237. Bain & Company (“Bain”), a consulting firm, was involved in strategizing for NH
' North (Neaman, Tr. 1024). Bain listed two “key tactics” that should be used by NH North to
“gain incremental market share.” (RX 477 at ENH JH 349). The two “key tactics” were: (1)

“improved/coordinated physician recruitment and development”; and (2) “developing and
leveraging brand name.” (RX 477 at ENH JH 349).

Response to Finding No. 237:

Respondent’s finding is incomplete. Bain also emphasized the “marketshare

‘clout’ (30-50%)” that the proposed merger would generate. (CX 393 at 1). Bain
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‘recommended “prriﬁegl eontractingl’f among the three enttties in order to “sqtleeze out
: inde‘pendent ho'spitals”'and “to obtain capitation/price premiums.” (CX 66 at 23).
Indeed, in the context of the NH North strategy, Bam counseled Evanston to “take share
from mdependents (e °g Condell)” and to be prepared “to act aggresswely when
| opportumty presents itself to buy and close a weak competrtor.” (CX 66 at 17).'
238.  NH North documents make it clear that it was not designed to succeed where the

Network was failing. (RX 132 at ENH JH 274). A 1996 document stated: “must identify key

linkages (and no duplication to NHN). Example managed care contracting to be in conjunction
w1th NHN. Everythmg else at local level.” (RX 132 at ENH JH 274).

- Response to Fmdmg No. 238: ' !
Respondent"s ﬁrrding 1s incomplete.' As early as 1994, some members of the

Northwestern ﬁealthcare Network viewed the Network as a weak, non-cohesive |

organization (Neaman, Tr. 977-78), without aetrorlg brand identity. (CX 6307 at 25

‘(Schelvling, Dep.)). The NH North participants aimed to establish “urriﬁed contracting”

among the three elatit:i'es in order “to obtain capitation/price prerru'ums.” (CX 66 at 23).

By contrast, the Network was ineffeetiVe. on the managed care corrtracting front.

(Neaman, Tr. 9665.

239.  The three-way discussions between HPH, Evanston Hospital and Northwest
Community with regard to the creation of NH North broke down in 1997 as the result of
differences over the proposed merged entity’s organization (such as the composition of the

board), personality conflicts and a lack of interest on the part of Northwest Community. (CX
6305 at 9 (Stearns, Dep.); Neaman, Tr. 1035; Hillebrand, Tr. 1791-92).

Response to Fintiing No. 239:

Complaint Counsel have no specific response.
C. Other Failed Merger Negotiations And Failed J ornt Ventures Involving HPH
240. HPH started thinking about aligning with another hospital, through a joint venture

or otherwise, as early as 1986. (Spaeth, Tr. 2264). During the mid-1980s, HPH discussed the
possibility of merging with both Lake Forest Hospital and Condell and also discussed the

120



possibility of linking with the Mayo Clinic. (Spaeth, Tr. 2265) HPH’s merger dlscussmns in the
1980s eventually evolved into HPH joining the Network. (Spaeth‘ Tr. 2264-65). '

Response to Finding No. 240:

Complaint Counsel have no specific response.

W

: 241. HPH first considered aligning with other hospitals through joint ventures in the -
late 1980s and early 1990s. (Spaeth, Tr. 2267). Overall, HPH sought to align with other '
hospitals because its Board and Spaeth knew that HPH would have a difficult time competlng as
a stand-alone institution. (Spaeth, Tr. 2266). o

Response to Finding No. 241:
Respondent’s finding that HPH’s Board “k.nevs} that HPH would haffe a difﬁcult '
time competing as a stand-alone institution” is contradicted by other record evidence. In
' "the years before the merger; Highland Park’s board and ména‘gement consistently
contemplated and madebplans for a stand alone, “statusl qﬁo” option in whichl Highland '
Park would not merge with another institution. (See, e.g., CX 1055 at 1 (Highlat;d Park’s
strategic and financial plans “developed assuming no affiliation with anothef provider
were to occur”); Spaeth, Tr. 2145-46 (plans set forth' goals for “going forward without a
merger”); CX 1869 at 5-6 (outlining benefits for stand-dlone gfowth strategy)). In
| addition, Highland Park during the Evanston‘me'rger negotiations erﬁphasizeci ﬁlat it 'did
not have a‘ financial need to merge with Evanston. (CX’1923 af 2). In any e\;ent, I—[PH
could have continued as a stand-alone competitér without the merger (CCFF 302-367),
‘and was an attractive candidate for dther mergers. (CCFF 368-372).
242.  As the 1990s progressed, bringing capital to HPH became a major factor in
seeking to align with another hospital. (Spaeth, Tr. 2266). Had HPH remained independent, it
- may have had enough capital to survive short-term, but it would have needed to link with another
hospital if it ultimately were to thrive and benefit the Highland Park commumty (Spaeth Tr.

2272).

Response to Finding No. 242:
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ReeponQent’s'iﬁndinglis contradicted-by other reeord evidence. Botn the HPH
board and man'agernenf believed that Highland' Park .nvas financially strong in 1999 and
for the foreseeable future, (CX 1055 at 3 (nghland Park “can remain financially strong
over the foreseeable ﬂlture ). | The management and board anticipated that Highland
Park’s i income would grow (CX 1055 at 2 (projecting increased net revenues)), 1ts debt
- | Would dechne (CX 1903 at 1 (projecting reduction'in long-term debt)) and its operatmg

| margin wenld increase frorn 1999 into the future (CX 1055 at 2 (setting forth higher

| opernting margin forecasts)). The)z also beIie\'fed that Highland Park wonld be able to
| make necessary capital investrnents, as well a'ls create new strategic initiatives to further -
increase ope‘reti_ng revenue. (CX 1903 et 1,3 (ontlining $79 million in planned capital
expendifu;es as well as $28 nnllion for strate%ic initiatives)). The 1999-2003 Highiand
Park financial plan empha'sized that “[e]xisting cash and investments are avaﬂable to fund

1]

.strategic initiatives and generate new programs.” (CX 545 at 3).

i
)"

243.  During this period, academic affiliation also was a factor in HPH’s consideration
of alignments with other hospitals because HPH wanted to give its community something’ beyond ‘
the quality of care provided by a community hospital. (Spaeth, Tr. 2267).

Response to Finding' No. 243:

The finding is incomplete. Respondent neglects to mention that {_

I (CCrF 2290-2293, in camera).

244.  To this end, HPH had discussions with Northwestern Memorial concerning a
potential merger, but the discussions did not progress beyond the initial stages. Northwestern
Memorial was not responsive to HPH’s inquiries. (Spaeth, Tr. 2270-71).

Response to Finding‘ No. .244:‘ .A

Complaint Counsel have no specific response.
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245.  Spaeth also spoke with Advocate senior executives about the possibility of
linking. But, after initial discussions, HPH determined that Advocate was not the best fit because -
Advocate’s religious affiliation might have affected patient carc in the H1ghland Park
commumty (Spaeth, Tr. 2271-72).

i,
Response to Finding No. 245:
Complaint Counscl have no specific response.
246. 'HPH also considered merging with a for-profit hospital, but HPH’s board felt \'fery

strongly that HPH should remain a community hospital and nét become a part of a for-profit
corpgration. (Spaeth, Tr. 2272).

Response to Finding No. 246:
Respondent’s finding is irrelevant as to whether Highland Park’s preferences

regarding a merger with a for- or non-profit hospital.

[

247.  As of May 1997, Spaeth and Neaman had talked about a variety of ways by which
HPH and Evanston Hospital might “align,” including through joint ventures for oncology and '
cardiac surgery. (Spaeth, Tr. 2202). Spaeth’s general view, however, was that joint ventures
suffered from a general lack of commitment. (Spaeth, Tr. 2269). According to Spaeth, ““joint
ventures’ are confusing, lead to mistrust, and are full employment acts for accountants lawyers,
and consultants ”(CX 1865 at 6; Spaeth, Tr. 2269).

~ Response to Finding No. 247:
| Respondent’s finding is incomplete. HPH continued to formulate plans with other
institutions to create joint devclopment proj ects énd ventures, includtng with Etfanston in
cardiac sutgery and oncology services. (See CCRFF 24’9). 'Indccd, I—IPH and Evanston
actually signed an agreement to develop a joint cardiac surgery prograrn at HPH in April |

1999, prior to the agreement to merger: (See ‘CCFF A2357-6O).
248.  As further explained by HPH’s former Vice Prestdent of Plannjng and Marketing,

Mark Newton, joint ventures between medical institutions can be problematic because there may

not be an alignment of business strategies or cultures. (Newton, Tr 449). And joint ventures
-also can be difficult to operationalize. (Newton, Tr. 449).

Response to Finding No. 248:

Respondent’s finding is incomplete. HPH continued to formulate plans with otherl
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institutions to create ]ioint deyelopment projects and verltures, including witrr Evanston in
cardiac surgery' and onéology services. (See CCRFFE :249) HPH and Evanston moved -
forward with the cardlac surgery partnershlp and 31gned an agreement ih Apnl 1999, prior -
to the agreement to merger (See CCFF 2357- 60)

249. During this same time frame, Mecklenburg lﬂ(ewrse expressed his dlstrust of joint

- ventures, writing to Spaeth that joint ventures similar to a proposed HPH-Northwestern
Memonal oncology program d1d not have a good history. (CX 1866 at 5; Spaeth, Tr. 2270)

Response'to Fmdmg No. 249: |
- Respondent’s, finding is meomplete. l:he cited exhibit (CX 1866) contains a
September 1997 letter from Mark Neaman to' Mr. Spaeth expressing errthlrsiasm for
creating joint programs between‘ Evanston and Highland Park in oncology and cardiac |
~ surgery. X 1866 at 2-4). Mr Neaman wro:ce that Evanston “remain[s] enthusiastic
about the opportunity of developing a [joint] cardiac Surgery program.”b (CX 1866 at 2).

Mr. Neaman also noted that Evanston’s “interest and expertlse in developing an oncology
o

program with you, along the same lines as with cardiac surgery, is extremely hlgh ” (CX

1866 at 3). HPH and Evanston moved forward with the cardiac surgery partnershlp and

signed an agreement in April 1999, prior to the agreement to merger. (See CCFF 2357-

2360).

250. See Section ]X B4 for addltlonal ﬁndmgs concernmg HPH’s fa11ed joint ventures .
and merger negotiations.

Response to Finding No. 250:

Respordent cites no support for this finding. This is contrary to the judge’s April
6, 2005, Order on Post Trial Briefs stating that each proposed finding shall have a valid
and correct cite to the record. Furthermore, this is not a finding of fact In any event,

Complaint Counsel likewise have set forth reply findings addressing HPHs joint
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ventures and merger negotiations in Section IX.B.4..
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Iv. THEMERGER

A Merger"N egotiations

1. Initial Merger Discussions !
251, After the NH North merger discussions broke down in 1997, some members of
the Network Board suggested that Evanston Hospital’s then-chairman of the Board, Jerry.
Pearlman, reinitiate discussions with HPH. (CX 6305 at 8 (Stearns, Dep.)). Pursuant to that
- suggestion, Pearlman contacted Stearns and explained that if HPH were interested and willing to
resume linkage discussions, Evanston Hospital likewise would be interested. (CX 6305 at 8
(Stearns, Dep.)). After Pearlman contacted Stearns, Stearns informed the HPH Board, and the
Board authorized HPH to enter into exploratory linkage discussions with Evanston Hospital. .
(CX 6305 at 8 (Stearns, Dep.)). ' ‘ ‘

[} |

~ Response to Finding 251:: |
Complaint Counsel have no specific response.

252. Subsequ'enﬂy, Evanston Hospital and HPH started discussing a merger solely
between the two hospitals. (Neaman, Tr. 1035; Spaeth, Tr. 2206).

Response to Finding 252: ,

Complaint Counsel note that the discussions for the Evanston-HPH merger began

in earnest in late 1998. (See CX 1879 (HPH’s November 1998 response to Evanston’s

merger proposal))..

253. Evanston Hospital and HPH were required under the Network Affiliation
Agreement to seek approval from the Network Board of Directors for the proposed merger since
both hospitals were members of the Network. (RX 562). Pre-Merger planning documents show
that the proposed merger between Evanston Hospital and HPH was not designed to replace the -
Network. (RX 288 at ENH RS 1031-32; RX 518 at ENH GW 2063; RX 558 at ENH RS 7725).
To the contrary, in April 1999, the Evanston Hospital executive committee was informed that

one “strategic rationale” for the Merger with HPH was to “strengthen network presence.” (RX
518 at ENH GW 2063). .- - ' S

Response to Finding 253:
In part given the limited role played by the Network in the mid to late 1990s,
Respondent’s finding is incomplete and misleading. As early as 1994, some saw NHN as

a weak, non-cohesive organization, (Neaman, Tr. 977-78), without a strong brand
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identity. (CX 6307 at 25 (Schelling Dep.)). Mr. Neaman testified that by 1998, NHN had
evolved into more of a general grouping of hospitals, becoming like a trade association, |

rather than a centralized organization. (N éaman, Tr. l(l)ﬂ(')8), The members decided to

terminate NHN in the late 1990s. In the absence of full ‘integration, the Network

" members decided NHN’s future was not necessary. (CX 6306 at 7 (Mecklenburg Dep,).

In June 1999, the NHN board voted to diés,dlve the Network and implemented plans to
“close down” the Network by October 3 1, 1999. (CX 2231 at 4).

254.  On June 29, 1999, HPH sought permission to move forward with the Merger.

(RX 562). HPH explained to the Network that the two hospitals were “very excited about the
opportunities the merger presents to enhance and expand services for [Evanston Hospltal and
nghland Park’s] respective patient communities.” (RX 562) :

Response to Finding 254:

Resi)ondent’s finding is incomplete, misleading and irrelevant. Theré is no
requﬁement of proving an anticompetitive intent in a merger case. Furthermgre,
Respondent’s finding regarding the parties’ purportedly philanthropic or inhocenf
intentions is misleading in implying that the merging parties’ motive in inerging was
philanthropic or innocent. Even if, arguendo, the merging parties had one or more -
philanthropic or innocent motives, they were by no means the only motives. HPH aimed
to eliminate compet1t10n between it and Evanston and increase the combined ent1ty s

bargalmng leverage agamst health plans (See CCRFF 2306).

25 5. Pearlman, Homer Livingston (Chairman of the ENH Board from 2000 through

2004), Lester Knight III, Mikesell Thomas, William White and Dan Toll represented the
Evanston Hospital Board during Merger negotiations. (RX 636 at ENH GW 5701; Styer, Tr.
4965; see (CX 6305 at 8 (Stearns, Dep. )).

Response to Finding 255:

Complaint Counsel have no specific response.
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'256. Neele Stearns Harvey Medvm Stan Golder and James Styer represented the HPH
board durmg Merger negotlahons (Styer Tr. 4964; (CX 6305 at 8 (Stearns, Dep.)).

Response to Flndmg 256:

Complaint COunsel have no speciﬁc‘response.
' [

- 257. © Neaman led the Merger dlscussmns from Evanston Hospital’s side, wh11e Spaeth
led HPH’s efforts. (Neaman Tr. 1320; Spaeth, Tr. 2283).

Response to I?‘hin'ding 257:

Complaint Counsel have no sp'eciﬁc response.

258.  ‘Neaman had overall respons1b111ty for the Merger and the subsequent Merger

integration. (Neaman, Tr. 955). |

Response to Finding 258:

Complailnt Counsel have no specific response.

2. Letter Of Intent '
259. The Merger dlscussmns resulted in a Letter of Intent, which became effective July

11,1999, (RX 567; Neaman, Tr. 1328; Spaeth, Tr. 2273-74). The purpose of the Letter of Intent
was to identify a series of setvice enhancements HPH desired for its community ~ such as a
multidisciplinary and comprehensive oncology program, a cardiac surgery program, an academic
linkage, and the creation of a community trust, among many others. (Spaeth, Tr. 2274; Styer, Tr. -
4968; RX 518 at ENH GW 2084). This Letter of Intent thus emphasized specific commitments
by Evanston Hospital to improve the quahty of care at HPH for the benefit of the Highland Park
community. (Spaeth, Tr. 2274; CX 6305 at 9-10 (Stearns, Dep.)).

Response to Finding 259:
Respondent’e ﬁndmg is misleading and incomplete. The Lette; of Intent outlined -
several principles for the merger, including economic ones. For example, the parties
recognized that “ ehangmg market dynamics, enhanced competition, reductions in
reimbursement and other factors require a more locally integrated approach to achieve

identified patient care and economic successes in the markets served by ENH and HPH.”

(RX 567 at ENH MN 1365). In addition, HPH pre-merger already had a pre-existing
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not mvolve a merger (See CCFF 2374-23 80) Pre-merger nghland Park also had a

oncology program and was lookmg to expand their serv1ces through partnershlps that did

foundatlon servmg the HP commumty (N ewton, Tr. 283)

" In any event, Respondent s finding generally is mcomplete mrsleadmg and

' 1rre1evant There is no requirement of provmg an antrcompetrtrve rntent ina merger case.

Furthermore, Respondent’s finding regarding the partié's’ purportedly philanthropic or
innocent intentions is misleading in implyirrg that the merging parties’ motive in vmerging
was philanthropic or innocent. | Even if, arguendo, the merging parties had one or more -

p_hilanthropic or innocent motives, they were by no means the only motives. HPH aimed

" 'to eliminate competition between it and Evanston and increase the combined entity’s

bargaining leverage against health plans. (See CCRFF 2306). A _ '
. For its part, Evanston’s pre-merger strategic documents and testirnony from ENH

’

senior managers show that Evanston’s goals through the merger were the same:

. “[Tlo join forces and grow together rather than compete with each other”
(CX 2at7); " |

. To “not ‘compete with self*” (CX. 1 at 3);

. | To “strengthen negotiarion capability wirh managed care companies

through merged entities” (CX 1 at 3);

- (I (CX 1566

at 9; Neaman, Tr. 1138, in camera; RX 2015 at ENHL MO 003485);

- (I

(CX 1566 at 9; Neaman, Tr. 1138, in camera; RX 2015 at ENHL MO

003485);
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. T'ov marlJ(e the nllergec;l entity “indispensable to marketplace” (CX 19 at 1);
. To get Eetter prices and better terms on contracts with health plans

A (Neanian, Tr. 1036). .

. : To ac}neve ‘negotiating strength asa combmed system of 3 hospltals

(RX 704-at ENH HJ 001645).

260. Spemﬁcally, as a condition of HPH agreemg to the Merger, the Letter of Intent
required Evanston Hosplthi to “build a new multi-disciplinary Cancer Center at the HPH campus
modeled after the Kellogg Cancer Care Centers at Evanston and Glenbrook.” RX 567 at ENH
MN 1374). - ' '

: Response to Finding 260: " .

As set forth in CCRFF 259, Respondent’s finding is misleédin‘g, incomplete and
irrelevant. (Séel CCRFF 259). In addition, HPH was actively pursuing a joint cancer
program with other hospitals, including Evanston,_befofe the merger. (See CCFF 2374~
2380). .

261. The Letter of'Intent also requifed Evanston Hospital to “establish a cardiac
surgery program at HPH by extending the cardiovascular surgery program at ENH.” (RX 567 at
ENH MN 1376).

Response to Finding 261:

* As set forth in CCRFF 259, Respondent’s finding is misleading, incomplete and
irrelevant. (See CCRFF 259). In addition, HPH and ENH actually signed an agreement
“to develop a joint cardiac surgery prograim at HPH in April 1999, before they agreed to
merger. (Rosengart, Tr. 4527-30, 4557; CX 2094.' See Also CCFF 2357-2373 (HPH had
.decided,to develop a cardiac surgery program before the merger)).
262. The Letter of Intent further required Evanston Hospital to commit to create what
ultimately became the Healthcare Foundation of Highland Park (“Healthcare Foundation™). (RX
567 at ENH MN 1384-85). Such a separate and independent, community-based foundation

would support health and social-related activities in the Highland Park area. (RX 385 at
FTC-KHA 2284). HPH and Evanston Hospital agreed to establish the Healthcare Foundation
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using $60 million from the old HPH Foundation and another $40 million from Evanston-
Hospital. (Styer, Tr. 4969-70). The $100 million Healthcare Fouhdation corpus was to be used
to support HPH and enhance healthcare in other areas of the, community. (Styer, Tr. 4969-70).
The creation of the Healthcare Foundation was a critical part of the Merger discussions because
HPH wanted to show the Highland Park community that the money the community used to build
and fund HPH would remain within the community after the Merger. (Styer, Tr. 4968-69; '
Kaufman, Tr. 5832-33). o

Response to Finding 262:

As set forth in CCRFF 259,‘Re$pc‘)n'dent’s finding is misleading, incéfﬁplete and
irrelevant. (See CCRFF 259). Thé finding is also inaccuréte. Respondent’s finding that
Evanston_contributed $40 million to the post-merger Highland Park foundétion is
contradicted by Mr. Neaman’s tes'timo'ny. Mr. Neaman ‘testiﬁed that Evanston and
'Highland Park discussed several different funding altérnatives but that eventually, the‘. '
foundation was funded entirely by $100 million qf caslll and assets previously controlled'
by Lakeland Health Services (HPH’s parent). (Neaman, Tr. 1‘.260-61; 'CX 84 at. 49 ($100
million principal balance — all from HPH funds)). o

More fundamentally, without the merger, the ‘ﬁre—fnerger foundation’s assets
would have remained in the corporate structure of Hi_ghland Park and been used to the
benefit of the Highland Park coinmunity. (Kauﬁnan, Tr. 5856). The.‘ establishrﬁent éf a
separate post-merger foundation was designed to compé’ﬁsate fhe Highland Park
community for the loss of control following the merger. (Kaufiman, Tr. 585 5-56). If
.there were no merger, there would be no loss 'o>f.‘ contrgl and hence no need to compensate
the community. (Kaufman, Tr. 5856).

263.  The Letter of Intent detailed a series of “key principles and goals established by
the Parties as reasons to support and guide the merger.” (RX 567 at ENH MN 1365).

AResponse to Finding 263:

Respondent’s finding is misleading, incomplete and irrelevant to the extent that it



“implies that the.lI_,e,tte‘}rI of Intent set;forth purely philanthropic and innocent motivations
for the merger. As disé’ussed in CCRFF 259, the Letter of Intent outlined several

principles for the merger, including economic ones. (See CCREFF 259). In addition, there

is no requirement of proving an anticompetitive intent in a merger case, and in any event,

both HPH and Evanston had r'noreA than philanthropic and innocent motivations for the

[

- merger. (See CCRFF 259). | »

: 264. These “key principles” included: (1) Approach the merger as partners with a
common vision; (2) Pursue a merger between ENH and LHS for the purpose of best serving the
healthcare interests and needs of their respectlve and combined patient communities; (3)
Combine the skills and talent of the Partie$’ respectiye organizations so as to enhance the ability
to mutually achieve the stated patient care and key goals; (4) Develop a coordinated plan between
the Parties to achieve growth for the resulting system; (5) Improve the existing clinical services

- at HPH and develop new specialty services to be rendered on the HPH campus in order to
enhance and expand community health, outreach and patient access; (6) Support a plurality of
physician practice styles, including the independent practice of medicine as well as the group
faculty practice plan, with all current and future physicians being entitled to the same privileges
at each site. It is. further recognized that physicians, in general, practice primarily at one hospital
site, and, hence, a fair and appropriate mechanism will be established on how representation on

~ Committees (including Medical Staff Executive Committee) from physicians practicing primarily
at Evanston, Glenbrook, Highland Park Hospitals will occur; (7) Strive to provide quality, cost
efficient healthcare services in a manner which promotes and allows local access to the facilities
of the Parties and respects a patient’s choice of physicians; (8) Use reasonable efforts to see that
all employees of the merged entity receive a fair and equitable salary and benefit package; (9)
With the exception of Highland Park Hospltal Foundation and Highland Park Health Care, Inc.,
functionally, merge all aspects of the two organizations as much as possible on “day one.” Areas
not merged “day one” must come together as soon as possible but no later than three years
following closing. (RX 567 at ENH MN 1366)

Response to Fmdlng 264:

Respondent’s finding is misleading, incomplete and irrelevant to the extent that it
implies that the Létfer of Intent set forth purely philanthropic and innocent motivations
fbr the inerger. As discussed in. CCRFF 259, the Letter of Intent outlined several
principlés for the merger, including economic ones. (See CCRFF 259). In addition, there

is no requirement of proving an anticompetitive intent in a merger case, and in any event,
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both HPH and Evanston had more than philanthropi_c and innocent motivations for the

merger. (See CCRFF 259),

265. The Letter of Intent further detailed the “key gogls’f of the merger as follows:
(1) Grow patient volumes through a collective, coordinated effort, particularly in Lake and
northern Cook Counties; (2) Increase the quality and value of clinical services to the respective
- communities by achieving a greater critical mass of patient volume; (3) Implement the “Evanston
Northwestern Healthcare” name brand throughout the merged entity in order to enhance the
Parties’ and the merged entity’s reputations and make the resultmg healthcare system the
provider of choice in the combined healthcare markets. Enhaficement of the individual hospital
names — “Highland Park Hospital,” “Evanston Hospital,” and “Glenbrook Hospital” — will also
be undertaken; (4) Develop new medical office and ambulatory care sites in locations within the
combined service area that have relatively low market share and that bring additional strategic
value to the system; (5) Enhance the future viability of the HPH campus by strengthening
existing programs and developing new clinical services; (6) Maintain each of HPH, Evanston
Hospital and Glenbrook Hospital as a separatély licensed, fully acctedited hospital with the goal
of obtammg one Medicare provider number for all; (7) Assure an effective and coordinated
nierger of the Medical Staffs so as to maintain the highest level of continuity of patient care
services while enhancing patient volumes, quality and reputation for all physicians; (8) Strive to
achieve cost benefits and economies of scale on a system-wide basis; (9) Establish a fully '
accredited residency training program with ENH and the Northwestern University Medical
School at HPH in Family Medicine and/or other disciplines; (10) Allow HPH patients to access
specific ENH specialists and services; (11) Ensure that both HPH and ENH will continue to
make a significant orgamzanonal commitment to enhancing healthcare services in their -
respective communities. (RX 567 at ENH MN 1367- -68).

Response to Finding 265: .

Respondent’s finding is misleading, incomplete and irrelevant to the extent that it
implies that the Letter of Intent set forth purely philantl?ropic and innocent motivations
for the merger.. As discussed in CCRFF 259, the Letter of Intent outlined several

 principles for the merger, including economic ones. (See CCRFF 259). In addition, there
is no requirement of proving an anticompetitive intent in a merger case, and m any evenf,
both HPH and Evanston had more than philanthropic and iﬁnocent motivations for the
merger.. (See CCRFF 259).
266. Evanston Hospital took its commitments in the Lettér of Intent seriously. On June

25, 1999, Neaman informed the Evanston Hospital Board of the “requirements™ of the Merger.
(RX 557 at ENH GW 4252). Neaman explained to the Board that these “requirements” included
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-an “immediate merger of hos 'pltal-based physmran groups into ENH Medical Group, expansion
of Kellogg Cancer Care Center, additional on-site ambulatory care, cardiac surgery and related
programs.” (RX 557 at ENH GW 4252- -53). Neaman further informed the Evanston Hospital -
Board on June 25, 1999, that “[a]n investment in marketing support of the ENH name in Lake
County and cost improvements in purchasing, systems, ‘overhead,’ and related 'cost effective
measures will be made.” (RX 557 at ENH GW 4253)

Response to Finding 266:

j | ,Responderlrt’s ﬁndlng is _misleag'lirlrg, iﬂcomplete and irrelevant to the extent that it
-implies that the Letfer of Intent set forfh purely philarrthropic and innocent motivations
- for the Irre'rger. 'As diseussed in CCRFF 259, the Letter of Intent outlined several
: prineiples for the naerger, including economic 'ones. (See CCRFF 259). In addition there
is no requrrement of provmg an antlcompetrtlve mtent ina merger case, and in any event,
both HPH and Evanston had more than phllanthroprc and innocent motrvatrons for the
merger (See CCRFF 259) HPH also was achvely pursumg and developrng cancer and
| cardrac surgery programs. (See CCRFF 260-261).
| Finally, Respbndent has not shown that the cost improvements cited in the finding
are “merger-speeiﬁc efﬁcieneies” that could only be achieved by the merger between ‘
Evanston and HPH (Merger Guidelines § 4). If either Evanston or HPH merged Wirh
another entity, they may have been able to realize the savings (such as from consolidating
administrative operatlons) without the antlcompetltlve effect. Respondent has not alleged
a cost savings efﬁmencres defense, and has not shown any savings were actually passed
on to consumers. -In any event, even assuming, arguendo, that certain efficiencies were
achieved and passed on, the anticompetitive impacts of ‘rhe merger substantially
outweighed any purported beneﬁts. For example, just from the year 2000 health plan
contract re-negotiations alone, ENH increased its net revenues by a minimum of $18

million annually. (See CCFF 1329-1337).
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267. The provisions of the Letter of Intent d150ussed above helped put to rest HPH’s
fears that Evanston Hospital would merely hang its shingle on HPH’s door, move HPH’s patienfs -
to Evanston Hospital and not follow through on the promises to expand services at HPH.
(Neaman, Tr. 1329-30; Styer, Tr. 4966-67).

o,

Response to Finding 267:
. o
| Respondent’s finding is misleading, incomplete and irrelevant to the extent that it
implies that the Letter ef Intent set forth purely philantt}repic and innocent mQtivations'
. for the merger. As discussed in CCRFF 259, the Letter of Intent outlined several
prtnciples for the merge'r, ihctuding ecenomic ones. ‘(See CCRFF 259). In addition, there
is no requirement of proving an antieotnpetitive intent in a merger case, and in any event,

both HPH and Evanston had more than philanthropic and innocent motivations for the

merger. (See CCRFF 259).

268. Sunultaneous with the execution of the Letter of Intent, Evanston Hospltal and
HPH sent a press release to area employers, elected officials, managed care companies and the
press describing the goals of the Merger — specifically, the service enhancements Evanston
Hospital planned to make at HPH. (RX 563 at ENH TH 1568-76; Hillebrand, Tr. 1857-58). For
example, RX 564 is the copy of the press release sent to Blue Cross Blue Shield. (RX 564).

Response to Finding 268: .
Respondent’s fmditlg is misleading, incomplete and irrelevant to the extent that it

implies that the Letter of Intent set forth purely philanth:ropie and innocent motiyations

for the merger.‘ As discussed in CCRFF 25 9, the Letter of Intent outlined sevetal
principles for the merger, including economic ones. (See CCRFF 259). In addition, there
is no requirement of proving en ant_icortlpetitive intent in-a metger case, and in any event,
both HPH and Evanston had more than philanthropic and innocent ntotivations for the
merger. (See CCRFF 259). |
269. Evanston Hospital did not know how MCOs would react to the Merger. (RX 609

at EY 172). In its merger due diligence, Evanston Hospital wrote: “Until actual negotiations
begin, one can only speculate payor reaction to the combined organization.” (RX 609 at EY
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172). Evanston Hospital th()‘tht that “[a]; few payors are likely to take this opportunity to
increase downward pressure on rates.” (RX 609 at EY 172). ‘ ’

Response to Findihg 269:

Respo_rident’s‘ ﬁndmg is misleading and incomplete. Evanston also believed that

the mérgéd entityI could "‘strer'lgthen negdtiatiﬁg positioﬁs with managed care th'rough ,
mérgéd entities aﬁd oné \}oiée.” ' (CX .19' at 1; Neaman, Tr. 1039; RX 74 at ENH HJ

001645 (Evangtgﬁ fold Standard and Poor’s that an édvantage of the merger would be

E “negotiaﬁhg strength és a combined system of 3 hospitals” with managed care.)). Oné of

* the goals of the‘me.rgler with Highland Park was té get better prices and terms froni health
plans for the post—rgerger ENH. (Neaman, Tr. 1036). In addition,‘ the merger wa;s seen és |
an opportunity 'for_ the hospitals to “joiﬁ forces and grow together rather than compete
| §vith each other.” (CX2at7). Asitturned Oilit, ENH was able to raise prices above-
market by utilizing its nev;/ found markef power. (See CCFF .3;92-393., 739-740). ‘
B.  Reasons For'The Merger B | , |

. 270.  The overriding reason for the Merger, from both parties’ perspectives, was'to
improve healthcare for the communities surrounding the hospitals by upgrading the HPH facility,
enhancing HPH’s quality of care, supporting the respective physician practices and extending
academic teaching to HPH. '(Spaeth, Tr. 2274, 2297; Neaman, Tr. 1322, 1327; Styer, Tr. 4966;
RX 288 at ENH RS 1031; RX 385 at FTC-KHA 2281).

Response to Finding 270: -

Respontient’s finding is incomplete, nﬁsleading and irrelevant. There is ‘no
requirement of proving an anticompetitive intent ih a merger case. F urthermore,‘
\
Respondent’s finding regarding the parties’ purportedlylphilanthropic or innocent
intentions is misleading in Mplﬁng that the merging parties’ motive in merging was

philanthropic or innocent. Even if, arguendo, the merging parties had one or more

philanthropic or innocent motives, they were by no means the only motives. HPH and
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Evanston both aimed to eliminate competition between themselves and increase their

bargarnmg leverage agamst health plans. (See CCRFF 259 2306)

271. Both partles intended for the: Merger to expand the breadth and depth of HPH’s
clinical services by adding services such as cardiac surgery and oncology, as well as by
implementing common pathways, protocols and strong physici4n leadership at all three hospitals.

- (Styer, Tr. 5027; Neaman, Tr. 1322-23). As discussed below, gach party also had its own,
add1t10na1 reasons to merge.

Response to Finding 271: ; | N 3
| Respondent’s finding is incomplete; misleading and irrelevant. There is no
requirement of proving an anticompetitirfe intent in a rnerger case. F urthermore,
.Respondent.’s ﬁndmg regarding the parties’ purportedly philanthropic or innocent
"intentions is misleading in implying that the merging parties” motive in mergingwas
philanthropic or innocent. Even if, arguendo, the merging parties had one or more '
philanthropic or innocent motives, they were by no means the only mdtives. Re.spondent
is correct: each did have it own, additional reasons to merge. HPH o_nd Evanston both
aimed to eliminate competition between themselves and increase their bargaining
' leverage against health plans. (See CCRFF 259, 2306)." Finally, HPH also wes actively”
pursuing and developing cancer and cardiac surgery programs. (See CCRFF 260-26l).
| 1. HPH’s Reasons For The Merger . | |
272. In the late 1990s, the HPH Board concluded that it needed to find a merger partner
~ that would: (1) enhance the hospital’s ability to serve the community by bringing new programs
to HPH that it could not justify creating as an independent institution; and (2) infuse
much-needed capital into the hospital. (CX 6305 at 7, 9-10, 15 (Stearns, Dep.)); RX 288 at ENH
RS 1031; RX 384 at ENH RS 7196; RX 385 at FTC-KHA 2282; Spaeth, Tr. 2273; RX 683 at

ENH RS 7694). The HPH Board was concerned about what would be necessary to sustain the
hospital in the future. (CX 6305 at 4 (Stearns, Dep.)).

Response to Finding 272:

Respondent’s finding is incomplete, misleading and irrelevant. There isno -
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‘requirement of prbvil'alg’ an aqttcompetitive intent in a ntarger case. F urthenuore,
Res'pondent’s ﬁnding régarding the parties’ purportedly philanthropic or innocent
mtentlons is rmsleadmg in unplymg that the merging parties’ motive in' merging was
phllanthroplc or mno¢ent Eveln if, arguendo the merging parties had one or more
phl_lanth_roplc or mnocent _motlves, they were by no means the only motives. HPH and
Euanston both* ‘F}%I'l;"l?d to eliminate competition between themselves and increase tueir
bargaim'ng 1éverage against health plalnst (See CCRFF 259, 2306).

| - In addition, HPH did not require EVanston’s financial assistance to develop new
programs and sustain itself for the future. (See CCRFF 2298-2318). HPH also was an
attractive candidate for other mergers. (See CCFF 368 372)

273. Forthe reasons dlscussed in more depth below, the HPH Board did not behéve

that the hospital could continue to serve its community in the long run absent a partnershlp with
another institution. (@X 6305 at 11-12 (Stearns, Dep.)). :

Response to Finding 273:
. . ‘u v

Respondent’s finding is incomplete and misleaaing. First, Mr. Stearns testiﬁed

that “had the merger [w1th Evanston] not gone through financially, nghland Park would |
* have been able to mamtam itself sufﬁc:lently to not be under pressure to have to merge

with anybody.” (CX 6305 at 11 (Stearns Dep.)). Second, Mr. Stearns believed that, at

the time of the mergar negotiatiuns, Highland Park’s continued existence was not in |

question for at least ten years. (CX 6305 at 5 (Stearns. Dep.). See CX 1065 at 3). HPH

did nat require Euauston’s financial assistance to develop new programs and sustain itself

for the future (See CCRFF 2298-2318). HPH also was an attractive candidate for other

mergers. (See CCFF”368-372).

a. The Merger Would Improve Quality Of Care At HPH And In
The Community In General
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_ 274, Before the Merger HPH’s contlnued Vlabrhty asa cr1t1ca1 care facﬂlty was in
Jeopardy (Styer, Tr. 4965). '

Response to Finding No. 274: , | »
| HPH was already a good hospital before the merger, it was also continuatly
: i
irnproving its services and adding new clinical services before the merger'. (N ewton, Tr.
292, 293, 376, 377, 388 CX 2415 at 2-9; CX 1052 at 4 3;CX 98 at 2; cX 96 at 1;
. Spaeth, Tr. 2102-05, 2110-11, 2113-17, 2120 22; Ballengee Tr. 160, 185; CX 6321 at
61. See also CCFF 2295-2352_).
HPH was well-respected in the commumty and consrdered by many to be one of
" the “finest commumty hospitals in the country.” (Newton Tr 301. See also Spaeth Tr.'
2095 97) As a matter of fact, JCAHO gave HPH an exceptronal prehmmary score of 95
on its accredrtatlon report. (Neaman Tr. 1198; Newton Tr. 388; CX 96 at 1. {-
_} (RX 412 at ENHL PK 017794, in camera). ENH clinical
administrators testrﬁed that HPH was a good hospital Ibefore the merger. (Dragon, Tr.
4402-03; Ankin, Tr. 5087-88).

HPH offered leading edge and innovative clinical programs before the lrterger.
(Newton, Tr. 291-92, 339, 415; Dragon, Tr. 4402, 4399.5 CX 1863 at10; CX 413 at3
(“HPH . brorlght leading edge and innovative clinical services to residents of Lake
County.”)). HPH created “Centers of Excellence” before the merger; it would focus on
certain clinical functions for which HPH would be partlcula.rly distinguished. (Newton,
Tr. 291-92; CX 6321 at 61 (“During the last several years the hospital has significantly - |
expanded the clir:u'cal servi-ces provided to the communitiesﬂ it serves”)).

Before the merger, HPH had already planned to add many new clinical services,

such as cardiac surgery and comprehensive oncology programs, regardless of whether it



“merged with angther‘}}ospitar. (CX 92at3,12; CX 545 at3; CX 1868 at 17; CX 1908 at
12,19). In fadt, before merger discussions with ENH even began, as early as December
1997, HPH pursued a joint oncology program with Northwestern Memorial Hospital and

a joint eardiac smgeny prc gram with Evanston Hospftal, neither involying amerger. (CX
~ s4latl), {—
(Romano, Tr. 3107-08, in camera). In rhe freld of heart surgery, HPH and ENH actually
signed an agreement which was nct connected Wlth the merger, to develop a joint cardiac
surgery program at HPH before they agreed to merge. (Rosengart, Tr. 4527-30, 4557; CX
2094). , | |
Before the merger, I—[PH had vthe ﬁnan'cial wherewithal to improve the qualiry of
services on its own. It certainly had the Wherervithal to maintain its viability asa critical
}care facility. (Nenztolm'r, Tr. 383-84, 430-32; Spaeth, Tr. 2137-38, 2147, CX 97 at 1; CX
) . -
545 at 3; CX 627 at 6; CX 1055 at 3; CX 1065 at 2-3; CX 1877 at 1. See also CCFF 302-
A372, 2440-2443). -

HPH had a .strong balance sheet pre-merger. Through its parent, Lakeland Healtn
Services, HPH was fmancrally backed up by the assets of the nghland Park Foundation.
(Kaufman, Tr. 5843, 5846, 5860 Styer, Tr. 4954; CX 1912 at 2; CX 413 at 120) Even
without the merger the assets of the Highland Park Foundation would have continued to
be available. (Kaufman Tr. 5856). In 1999, before the merger, HPH’s board and
management believed it was financially strong and would remain so for the foreseeable

future. (CX 1055 at 3; Newton, Tr. 432-34; Spaeth, Tr. 2147). Highland Park did not

have a financial need to merge with ENH. (CX 1923 at 2 (Highland Park does not
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“require a financial reason” for the merger); Kaufman, Tr. 5840).

275. 'HPH was not up to Evanston Hospital’s qualjty standards and, therefore, HPH
asked for Evanston Hospital’s assistance in improving quality of care. (CX 6304 at4,8
(Livingston, Dep.)). HPH hoped to improve its quality of care toa level on par with that-
provided by the Evanston and Glenbrook Hospitals, thus benefiting the community as a whole. -

(CX 6304 at 8 (lemgston Dep.)); RX 683 at ENH RS 7694; @X 6305 at 9, 13 (Stearns Dep.)).

Response to Finding No. 275: . : .
The citations do not supporf the statement that HPH thought that its qﬁality of
services were not on par with Evanston and Glenbrook Hospitals. (See CX 6304 at 4, 8
(Livingston, Dep.). See also CCRFF 274 (discussing the fact that HPH was already a
good hospital before the merger and was continually improving its services and adding
' new clinical services before the merger)).
276. One of the Wntten principles of the negotlatlons regarding the Merger was that '
“[t]he purpose of the affiliation [with Evanston. Hospital was] to assure the availability of the
widest range.of quality medical services to the North Shore marketplace.” (RX 385 at FTC-KHA
2281). “The Highland Park community clearly expect[ed] that one outcome of the affiliation

[with Evanston Hospital would be] that local access to medical services would be mcreased not
'diminished.” (RX 385 at FTC- KHA 2281).

Response to Finding No. 276:

These quotations are misleading in that they igncl)re tﬁat HPH was perfectly -
capable of mamtammg its high quality of care without the merger In fact, HPH had
specific plans to continue to improve its quality of care, 1nclud1ng by unplementmg some
of the same sgw1ces now claimed as a benefit of the merger. (See, e.g., CCRFF 274).

There is no requirement of prox;ing an anticompetitive intent in a mérger case.
Furthermore, Respondent’s finding implies that the merging parties’ motive with regard
to the merger was to inf;rease “local access to medical services.” Even if, arguendo, the
merging parties had one or more motives related to the quality of services provided By

HPH, they were by no means the only motives. Pre-merger documents of HPH show the
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* motivation of nghla'lll'd Park‘senio;r management and béard members with rlegard to the
me_r‘ger: |

« Toreap “the"econonlic beneﬁt” of f‘not do[ihg] battle” with Evanston (CX 4 at 1)
. . ’fo .“stop qofnpetiﬁg'wiéh each other” (CX 1879 at 3-4)
s To “push ‘.bac‘k on the managed care phenomenon” (CX 4 at 2)
. - To b¢ ‘:e}'b"l% enough concerted eriough entity” (CX 4 at 2)
. Tq “get geographic leverage” '(CX 4 at9)
. . To achileve “critical mass” in the North Shore (CX4at9)

] '

. To “expioit an area of the market in a2 meaningful way” (CX3at 1-2)

To build “power to deal with managed care’.’ (CX 3 at 2).
In short, Highland Park lélew, that "if Would b'e real tough for any of the F ortune 40
- companies in this area thse CEOs use either this place or that place to walk from
“Evar‘zston, Highla;zd Park, 'Glenbroolq and 1700 of their doctors.” (CX 4 at 1-2; Spaeth,
M _ ;
Tr. 2210-11 (emphasis added)). B

Pre-merger strategic documents and testimony from ENH senior mé.nagers show

that Evanston’s goals through the merger were the same:

. “[T]o join forces and grow tqgether rather than competé with each other” (CX 2 at
) . . .

. Té “not compete with self” (CX 1at3) -

. To ‘fstreﬁétﬁen negotiation capability with managed care companies through

merged entities” (CX 1 at 3)

C N (C 1566 9

Neaman, Tr. 1138, in camera; RX 2015 at ENHL MO 003485)
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. {IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIh (C)i
1566 at 9 Neaman Tr. 1138, in camera; RX 2015 at ENHL MO 003485)

. " To make the merged entity “indispensable.to marke_tplace” (CX 19 atl). -

*  To get better prices and better terms oﬁ contracts with health plans (Neaman, Tr.
1036). ' | -

. To achieve “negotiating strength as ;a coﬁbmed s'\ystem of 3 ho'spi.tal‘s..;" (RX 704

) at ENH HJ 001645). - | o

277. HPH sought a “meaningful relationship” with Evanston Hospital to enhance the
quality of care and access for the Northern Cook and Lake County communities. (RX 389 at
FTC-KHA 2226). The expectation of the Metger was that it would “lead to a relationship which
[would] provide the highest quality comprehensive services to the c1tlzens of northern Cook and

Lake Counties.” (RX 385 at FTC-KHA 2281).

Response to Finding No. 277:
. A merger with Evanston Hospital was not necessary to have a mutually beneficial
relationship. (See CCRFF 274; CCFF 2353-2439). For example, eveﬂ béfpré the merger

Evanston sent perinatal specialists to offer services at HPH. (Krasner, Tr. 3750). Before

the merger, HPH was able to refer high-risk obstetrics cases to Evanston Hospital, as it -

still does after the merger. (Silver, Tr. 3829). Also before the merger, HPH and ENH

contracted to begin a ¢ardiac sui‘gery program at HPH. ""(Ro‘sengart, Tr. 4527-29, 4531;

CX 2094. See CCRFF 276 above for a discussion on the intent or motives of the merging

. parties).

278.  As early as November 1998, HPH had a “high commitment to doing what is right
for the community” with respect to whether to combine with Evanston Hospital. (RX 389 at
FTC-KHA 2226). In November 1998, HPH emphasized its goal to “grow clinical services
including oncology, heart, orthopedics, [obstetrics] and other medical and surgical specialties™ as
a result of combining with Evanston Hospital. (RX 389 at FTC-KHA 2226). One of the key

goals from the beginning of Merger negotiations was to achieve growth in oncology, cardlology
and other services at HPH. (RX'385 at FTC-KHA 2282).
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‘Respo‘n'se to Fin ding.No. 278: '
~ This ﬁn'dmg is fnisleading'in that it suggests tﬁat the merger was necessary in
order for HPH to “gfbw?f the referenced sewices. As explained above, HPH planned to
add or exi)and m’ap& servi‘ce' ofi"eringé, including heart surgery and oncplogy, regardless of
" a merger. (See, TVe.g., CCREFF 274, See CCRFF 276 above for a discussion on the vintent or
mdtives of the‘_brll'ame'l;'%ing p,arties).' “ o
279. At the inception bf the Merger negotialltiéns, HPH asked how thé Kellogg Cancer Caré
Center might be developed and implemented at HPH. (RX 389 at FTC-KHA 2227). HPH also
highlighted the possibility that both HPH and Evanston Hospital would identify and agree on a
level of quality to be met by all providers dfter the Mérger. (RX 389 at FTC-KHA 2227).
“Response to Finding No. 2'79: ' | | | |
Fora dis'cussion on some additions and improvements to clinical services HPH
'ﬁjade before the merger and some additions ah%l hﬁproi}ements HPH planned to make
' regardless of a merger, see CCREF 274, {—
I (:rzo, T 3907, in camerc). (N
o
) (Romano, Tr.‘3097-98, in camera)."{—
3 ' _ : }
(Romano, Tr. 3097, in camera. See CCRFF 276 (discussing the intent or motives of the
merging parties)).

280. Other issues pertaining to quality of care at pre-Merger HPH are discussed in
more depth in Section VIII.

Response to Finding Ne. 280:
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Respondent cites no support for this finding. Th1s is contrary to the judge’s April
- 6, 2005, Order on Pdét Trial Briefs stating that each proposed finding shall have a Valici'
and correct cité'to tﬁe record. In any event, Complaint Counsel’s positioﬁ oﬁ these issues -
is likewise discussed in Section VIIL | d

b. The Merger Would Address HPH’s Deterloratmg Financial
Condition =

v !

. 28l. HPH also sought to merge with Evanston Hospital because HPH’s long-term -
survival, spec1ﬁcally over the next five to ten years, was in doubt from a financial perspective.
(Styer, Tr. 4965; CX 6305 at 2 (Stearns, Dep.); Kaufman, Tr. 5830-31).

Response to Finding 281:

Respondent’s finding is contrédiqted by I-IPH’S internal documents at the tinie.
For example, in a March 23, 1999, joint meeting of the ﬁnémc_e and planning cc')mmittees‘
of Lakeiand Heaith Services and HPH, the attendeeé (including the chgﬁﬁaﬁ of the
board‘, Neele Stearns) discussed the “long term financial viability of the o'rganization”
should the merger not occur. The attendees “concludgc} that the orgaﬁ;'zatioh can femain
financially strong over the fqreseeable future.” (CX 1055 at 3). Mr. Stearns also testified
that, at the time of the merger negoti‘ations, Highland Palrk’s continued existence was not
in question for atv least ten years. (CX 6305 at 5 (Stearns Dep.)).

HPH d1d not require Evanston’s ﬁnﬁncial assistance to develop new programs and
sustain itself for the future. (See CCRFF 2298-2318). HPH also was an attractive
bcandidate for other mergers. (See CCFF 368-372).
282. Financial issues at pre-Merger HPH are discussed in more depth in Section IX.B.
Respbnse to Finding 282:

Respondent cites no specific support for its finding. This is contrary to the court’s

April 6, 2005, Order on Post Trial Briefs stating that each proposed finding shall have a
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R Valid and eorreqjc cite"r';o the record.; Furthermore, thie prepoeition isnota ﬁrlding of fact.
In any event, Cemplahit Coupsel’s reply ﬁndings alse provide more discussion in Section
IX.B. L S 3

& The Merger Would Provide A Good “Fit®

283. * HPH also. decided to merge wirh Evanston Hospital because there Seemed tobea

good “fit” between the hospitals. Both were part of the North Shore culture, and many of the

hospitals’ physicians knew each other and trained with each other in the same medical schools.
(Spaeth Tr. 2273; RX' 288"at ENH RS 1031).

Response to Finding 283:

| _ Respondent’s‘ finding implies that Eva'nsten and HPH were similar in important
respects and thus a j‘good fit.” Indeed, pre-paerger E’vanston' and Highland Park rvere -
direct cempetiters_before the merger, With overlapping service offerings and servrce
arcas. (See CCFF 284-301 ) S
_284; Just before the Merger, HPH communicated to its community the types of services

- the Merger would bring to the hospltal (Spaeth, Tr. 2304). The Highland Park community and

area business were thrilled about the proposed merger with Evanston Hospital. (Spaeth Tr.
2304).

Response to Finding 284:
Respondent’s finding is irrelevant to the merger analysis. In addition, both HPH
and Evanston had more than philanthropic and innocent motivations for the merger. (See
- CCRFF 259). -
285.  Other neighboring hospitals did not provide viable merger opportunities for HPH.
HPH approached Lake Forest Hospital from time to time about partnering. But Lake Forest
Hospital was not interested, in part, because of its affiliation with Rush Presbyterian. (CX 6305
at 12 (Stearns, Dep.)).
Response to Finding 285:
~ Respondent’s finding is misleading to the extent that it implies that HPH believed

it had no other options besides Evanston as a merger partner or that its merger
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opportunities were limited to “neighboring hospitals.”. If the Evanston merger had not

| closed Highland Park was prepared to “continu[e] to explore other optlons meaning
“other partnership optrons > (CX 6305 at 11 (Stearns Dep ). Accordmg to Mr Steams
Highland Park “had at least some contact with other institutions and . . . would have

pursued those more aggressively had this — the merger with Evanston not gone through.”

B

(CX 6305at11-12 (Stearns Dep.)). N 0
’ 286. .In the late 1990s, Condell did not have the financial and clinical wherewithal to be
an attractive merger partner to HPH. (CX 6305 at 12 (Stearns, Dep.)).

Response to Finding 286:

‘Respondent’s finding is mlsleadmg to the extent that 1t implies that HPH- beheved
it had no other options besides Evanston as a merger partner. (See CCRFF 285).
Moredver, the testimony does not support the cite. Mr. Stearns ditl not teetify about the
“ﬁnancial and clinical wherewithal” of Condell. (CX 6305 at 12 (Stearns, Dep.)).
287. 'HPH was skeptical that the downtown Chicago hospltals such as Northwestem

Memorial, would commit to delivering the type of quality improvements HPH thought the
Highland Park community needed. (Spaeth, Tr. 2270-71).

Response to Finding 287: |

Respondent’s finding is misleading to the extent that it 1mp11es that HPH believed
1t had no other optlons besides Evanston as a merger partner (See CCRFF 285). HPH
believed it would not gain as much leverage if it merged with Northwestern Memorial.
(CX 42t 9; Spaeth, Tr. 2212). o

2.~ Evanston Hospital’s Reasons For The Merger

a. The Merger Would Allow Evanston Hoepital To Improve
Quality Of Care By Expandmg The Volume Of Its Services

288. Evanston Hospital viewed HPH’s geography as an attractive opportumty to
expand its volume of services because HPH is located in fast-growing Lake County. (Neaman,
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Tr. 1325). | | .
| Response to Findin_-g No. 288: _‘A S
| Evanston'alid Highlahd Park sought market poxiﬂf'er through the mergér. (See
CCFF 1346 -1400). Geography came into play as a merger opportumty, accordmg to an
HPH representative in terms of glvmg the combmed entity “geo graphic leverage with |
health plans. (CX 4 at 9; Spaeth, Tr. 221 1712. See also CX 2 at 7; Spaeth, Tr. 2213-14).

289. Expanding the volume of services is critically important to support subspecialty

- practices of medicine because a hospital needs to have enough patient volume to help physicians
maintain excellent and up-to-date quality of care. (Neaman, Tr. 1324-25). The ENH 1996-2000
Strategic Plan confirmed this, identifying ways of achieving growth and becoming the “best
integrated healthcare delivery system,” such as by significantly broadening the portfolio of

services through acquisition of, or affiliation with, addltlonal hospitals (CX 2037 at9; Neaman
Tr. 1153-54).

Response to Finding No. 289: : I. ' - '
. This finding is irrelevant because there is no requirement of proving an
anticompetiﬁve intent in a merger case: Furthennore; this fmdiiig is inisleadi’ng in
implying that the merging parties’ motive with regarii to the mérger was to expand tlie
volume of services offered by‘ the Evanston. Even if] afguéndb, this waS truly a motive, it
was not the only motive. Evanston’s pre-me_rger' strategicdocumenté and tesiiriaony from
ENH senii)r managers show t_hat Evanston’s goals thrmi‘gh the merger were to increase
and use its market power. (See CCRFF 276). Also, Respondent failed to éhow why
Evanston could only grow by acquiring HPH, and why it could not have mergeii with -
other hospitals in the Chicago area and elsewhere sirnplj to have grown its servipes. v

290. A hospital also needs to have enough volume of services so that the cost per case,
cost per admission and the cost per procedure are all competltlve with what the hospital gets
paid. (Neaman, Tr. 1325).

ResponSe to Finding No. 290:
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This finding i?.. irrelevant sipce, based on this finding, the calculation is done
separately for éach.hospital, it is irrelevant to a merger between hospitals.

b. The Merger Would Allow Evanston Hospital To Improve
' Quality Of Care By Rationalizing Its Services

|

291. Evanston Hosp1ta1 was a space-constrained fac111ty, with only 14 acres of -

available land. (Neaman, Tr. 1324). ‘Attempts to expand the Evanston Hospital campus failed -
because of strong protests from the surroundmg r631dent1a1 areas. (Neaman, Tr. 1324).

Response to Finding No. 291: |
This is finding is irrelevant and incomplete. It is irrelevant to the clinical

g rationaiization aspect' of the quality of care quéstiéﬁ. Respondent’s quality expert never
discussed ﬁow hosplital size relates to quah:tly of care. Furthermore, Respondent’; expert
did not study the effect of the merger on the quality of care at Evanston Hospital. |
(Chassm Tr. 5446- -47). This finding also does not explain why Evanston couldn t have
expanded by acquiring another hospltal
292. Because ceﬁ&'i'n services at E\;anston Hospital had reached the limit of that

campus’ capacity, Evanston Hospital viewed the Merger as an opportunity to allow it to

rationalize resources and free-up capacity by moving various services from Evanston Hospital to

HPH, thus i improving the quahty of care at both campuses. (Neaman, Tr. 1323; Hillebrand, Tr.
1798).

Response to Finding Neo. 292: |

This finding is irrelevant sin;:e there is no requirement of proving an
anticompetitive; intent in a merger case. This ﬁnding is misleading in implying that the
ﬁlerging parties’ motive with regard to the merger ‘was to allow Evanston to rationalize its
resources. Even if, arguendo, this was truly a motive, it was not the only motive.
Evanston’s pre-merger strategic‘documen.ts and testimony from ENH senior managers

show that Evanston’s goals through the merger were to increase and use its market power.

(See CCRFF 1, 276).
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I (o100, Tr. 3174-75, in camera).
_} (Rdma,no, Tr. 3176, in &ameraj. Furthermore,
the citation given to Mr. Hillebrar;d’st'estimony does not support the ﬁndmg

' '293 For example, if patients needed to be relocated because of operating room

overcrowding, the Merger would create clinical efficiencies because the merged entity would not
have to spend capital to build more operating room capacity. (Newton, Tr. 451). . '

Response to Finding No. 293:

This finding is speculative. It ignores the fact that there is no evidence that
patients needed to be relocated from Evanston to HPH or back because of operating room
overcrowding. "

294.  Other clinical services also stood to benefit from centralizing the resources of the
multiple hospitals after the Merger. For example, reproductlve endocrinology services are better
served by the efficiency of a single, rather than multiple, labs. (Newton, Tr. 451-52). Moreover,

the Merger was anticipated to create potential synergies in clinical areas such as behavioral
health, home health, skilled nursing and pediatrics. (RX 518 at ENH GW 2066).

Response to Finding No. 294

See CCRfF 292 above discussing the»mcenainQ as to whether the alleged
clinical rationalization of some clinical services after the merger improved the quality of
care. This finding is misleading becausg the cite to Mr. Newtdn’s tesﬁmony implies that

reproductive endocrinology services have been rationalized at ENH for a fact, when in
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B

-/
(Romano, Tr. 3176, it camera). (N
_} (Romano, Tr. 3115-16,

in camera. See also CCFF 2283- 2289 )

‘reality Mr. Nechdh was fequnding toa hypothetical question. (N eWton, Tr. 451-52). {I

c. . The Mergelu‘ Would Rgsult In Corporate Efficiencies

295. The Merger presented Evanston Hospital with an opportunity to improve the
combined operating margin through: (1) overhead cost reduction, through the consolidation of
core central functions like accounting, finance, billing and human resources; (2) the application
of benchmarks to those functions to achieve both scale benefit and process redesign; (3) the use
of best practices to improve service and cost reduce the on-site functions like care provision,
labs, food and environment; and (4) the identification of outsourcing opportunities for cost
- reduction or service improvement. (RX 477 at ENH JH 326; Hillebrand, Tr. 1798).

| Response to Fin(.ling“ 295:
;

Respondent has not shown that the cost improvlements cited in the finding are
“merger—speciﬁc efﬁciéncies” that could only be achieved by the merger bétween
Evanston and HPH. "(Merger Guidelines § 4). If either Evanston or HPH merged with
another entity, they may have been able to realize the savirgs (such as from consohdatmg
administrative bperations) Wlthout the anticompetitive effect. Respondent has not alleged -
a cost savings efficiencies defense, and has not shown any savings were actually passed
on to consumers.m In any event, even assuming, argﬁendo, that certain efficiencies were
achieved and passed on, the ahticompetitive impacts of the ﬁerger substantially

outweighed any purp'orted benefits. For example, just from the year 2000 health plan

contract re-negotiations alone, ENH increased its net revenues by a minimum of $18
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million annually. (See CCFF 1329-1337). v

296. The Merger was to be a total integration from the outset. The hospitals
recognized that cost savings could be realized by improving and merging the core central -
functions such as accounting, finance, billing, purchasing, mfonnatlon systems, human resources
and strategy. (RX 385 at FTC-KHA 2284; RX 518 at ENH GW 2066). Part of Evanston
Hospital’s strategic rationale for the Merger was to become a low-cost provider by achlevmg

+ $2-4 million in estimated cost reduction. (RX 518 at ENH GW 2063, 2066)

Response to Finding 296:

o !

y . Respondent has not shown that thc'g:ost improvements cited in the finding are
“merger-speciﬁc efficiencies” that coﬁld only be échieved by the merger between
Evanston'and HPH and were passed on from ENH to its customers. b(Mergcr Guidelines
§ 4). In any event, even assuming, a;;guendo, _thé.t certain efﬁciencies were échieved and 

 passed on, the anticompetitive impacts of the merger substantially outweighed any

purported benefits. (See CCRFF 295).

d. The Merger Would Provide Evanston Hospital Wlth An
Additional Teaching Site

297. Part of Evanston Hospital’s strateglc rationale for the merger was to provide an

additional teaching site for ENH and the Northwestern Umversrry Medical School. (RX 518 at
ENH GW 2063; RX 704 at ENH HJ 1625).

Response to Finding 297:
| Reéiaondent’s fmding is incomplete, rm'sleading."and' irrelevant. There is no
requirement of proving an anticompetitive intent in a merger case. Furthermore,
Respondent’s finding regarding the parties’ pﬁrportedly philanthropic or innocent
' intentions is misleading in implying that the merging parﬁes’ motive in merging was
philanthropic or innocent. Even if, arguendo, the merging parties had'one or more
philanthropic or innocent motives, they were by no met;ms tﬁe only motives. HPH and

Evanston both aimed to eliminate competition between themselves and increase their
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‘bargaining leverage against health plans. (See CCRFF 259, 2306). |

"In any event prov1d1ng an additional teaching facility at HPH could have been
accomphshed through somethmg less than a merger Northwestern Univer51ty Medical"
School was -afﬁhated. with Evanston but was not merged with Evanston. (O’Brien, Tr.
' 3540; Harris, Tr. 4251)." |
C | Merger Consummation ! o

l‘hll

298 In August 1999, before the Merger the FTC Pre-Merger Notification Office
notlﬁed the Network, Evanston Hospital and Lakeland, the parent company of HPH, that it

viewed the Network as already holding the assets of both Evanston Hosp1ta1 and Lakeland Health
Services. (RX 586 at 2).

- Response to Finding‘N‘o. 298:

Responcient cites RX 586 for its truth. RX 586 at 2 concerns the letter to the FTC
clanmng to set forth the FTC’s opinion. This'is contrary to paragraph 5 of the Joint
Stipulation Regarding Adnu551b111ty of Trial Exhibits dated February 10 2005, which

.‘ prov1des that “‘HearSay w1th1n hearsay (see Fed. R. Evid. 805) in documents admitted
into evidence shall not be adrmtted fer the truth of the matter asserted therein unleSS the
parties shall have separately satisﬁed the evidentiary requirements for the admission of
hearsay within hearsay.” (JX 1 at 2) Furthermore, RX 586 does not say what

‘Respondent’s finding claims, inasmuch as RX 586 refers te a hypothetical transaction_ -
(involving Hosr)ital Network A, Hospital B, etc.) and does not reference the Northwestern |
Healthcare Network, Evanston Northwestern Healthcare Corporation, Lakeland Health
Services, Inc. or the relationship among those three entities. Moreover, RX 586 is
irrelevant in that it relates only te the filing requirements under the Hart-Scott-Rodino

Act, 15U.8.C. § 18a, and actions taken by the Federal Trade Commission pursuant to 15

U.S.C. § 18a, are irrelevant in evaluating any action by the Federal Trade Commission
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| 299.  As such, the FTC Pre-Merger Notification Office did not view.the Merger

under Section 7 of the Clayton Act, 15 U.S.C. § 18..

between Evanston Hospital and HPH as an acquisition of assets under the HSR Act. (RX 586 at
2). “This conclusion is not altered by the fact that [the Network] will be dissolved and removed
as a member of [ENH] following the effective date of the merger. . .. [A]s long as [the Network]
exists and holds the reserved power over appointments to the b'dards of [Evanston Hospital] and

- [Lakeland] at the time of the merger, the merger will not be reportable.” (RX 586 at 2). -

~ Response to Finding No. 299:

b}
¢

Respondent cites RX 586 for its trufh.‘ The quotation and other part cited come

from the letter to the FTC claiming to set forth the FTC’s opinion. This is contrary to.

paragraph 5 of the Joint St1pulat1on Regardmg Adm1551b111ty of Tnal Exhibits dated

~ February 10, 2005, which provides that “‘Hearsay w1th1n hearsay (see Fed. R. Evid. 805) '

. in documents admitted into evidence shall not be admltted fqr the truth of the matter

asserted therein unless the parties shall have separately satisfied the evidei‘lti’ary -

requirements for the admission of hearsay within hearsay.” (JX 1 at 2), Furthermore, RX

- 586 does notbsay what Respoyndent’s finding claims, inasmuch as RX 586 refers to a

hypothetical transaction (involving Hospital Network A, Hospital B, etc.) and does not
reference the Northwestern Healthcare Network, Evanston Northwestern Healthcare -
Corporation, Lakeland Health Services, Inc. or the relationship among those three

entities. Further, RX 586 is irrelevant in that it relates only to the filing requirements

‘under the Hart-Scott-Rodino Act, 15 U.S.C. § 18a, and actions taken by the Federal

Trade Commission pursuant to 15 U.S.C. § 18a, are irrelevant in evaluating any action
by the Federal Trade Commission under Section 7 of the Clayton Act, 15 U.S.C. § 18.

300. On or about August 7, 1999, Evanston Hospital received notice from the FTC that

Evanston Hospital and HPH did not have to seek Hart-Scott-Rodino approval to proceed with the
Merger. (RX 589; RX 586; Neaman Tr. 1330).

Response to Finding No. 300:
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Respondent c%’ges RX ,5}8‘6 apd RX 589 for fheir fruth. This is contraljy to
paragraph 5 of the Joint St‘ipulation Regardjng Admiésibility of Trial Exhibits dated
February 10, 2005, v&hich- provides that “‘Hear'say Wlthm hearsay’ (see Fed. R. Evid. 805)
i documénts admlit.tedjn.to 'evildence shall not be admitted for the truth of the matter

'b assertéd therein mﬂegs thé_ parties shall have separately satisfied the evidentiary.' |
requjrements f%.t'};n% édmiSsi’on of hearsay Wfthin hearsay.” (JX 1A at 2). Furthermore, RX.
586 and RX 589 bdo not say what Resﬁoﬁdent’s finding claims, inasmuch as RX 586 |

refers to a hypothetical transaction "(ilivolvihg |Hospita1 Network A, Hospital B, etc.) and
‘does not reference the. Noﬁhwesteﬁ Heaithca;re Network, Evanston Northwestern

Healthcare Cofporafion, Lakeland Health Services, Inc. or the relationshiﬁ among those
three entities. Furthgr, tﬁe cited testimony (N eaman, Tr. 1330) relates only to the
Witness’s understandhig 6f _the purpprted action of the Federal Trade Commisgion and,

L]

) therefore, does not, say what Respondent asserts with réspect to any action of the Federal |
Trade Commissidn. Moreover, the cited authority is irrelevant in that it relates only to
i)urported actions of the Federal Tradé Commission under thg Iiart-Séott-Rodino Act, 15
U.S.C. § 18a, and actions téken by the Federal Trade Commission pursuant to 15 U.S.C.
§ 18a, are irrelevant in evaluating any action by the Federal Trade Commission under
Section 7 of the clayton Act, 15 US.C. § 18. |

| Furthermore, to the extent that Respondent reférs to any action by tﬁe Federal
Trade Commissign as an “appréval” of the transaction under the Hart-Scott-Rodino Act,
15U.S.C. § 18a, Respondent’s statement is misleading in that thelAct, which‘sets forth

the obligations of private parties to notify the Federal Trade Commission and the

Department of Justice of certain transactions, does not establish standards for either
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transaction is not to be construed as the agency’s approval of that transaction.

agency to approve (or disapprove) a transaction. Failure of an agency to challenge a

301. On October 29, 1999, the parties entered into thg Agreement and Plén of Merger.

(RX 651). This Merger agreement enumerated the same key principles and goals as found in the
Letter of Intent. (RX 651 at ENH MN 1557-58). The effectlve"date of the Merger was January
+1,2000. (RX 651 atENHMN1517) _

~ was January 1, 2000.

Response to Finding No. 301:

|"A

‘The cited source does not support this finding inasmuch as Respondent does not
cite the Letter of Intent to which the Agreement and Plan of Merger (RX 651) purportédly
relate. However, Complaint Counsel do not disagfeé that the effective date of the merger

302.  After the Merger, ENH published newsletters informing the community of the

achievements of the Merger. (RX 864 at ENH HJ 1781). In the newsletter, ENH advised the
community that HPH had undergone a “major turnaround” from the operating losses it had
before the Merger (RX 864 at ENH HJ 1781).

Rlesponse‘ to Finding No. 302:

To the extent that Respondent cites RX 864 fot the purpoée of proving that “HPH
had undergone a ‘major turnaround’ from the operating losses it had before the Mefger,”
it is citing RX 864 for its truth. The newsletter pﬁrports to say what i)eople saici at
employee fneetings. This is contrary to pafagraph 5of ‘éhe Joint Stipulation Regarding

Adrrﬁssibility of Trial Exhibits dated February 10, 2005, which provides that ““Hearsay

‘within hearsay’ (see Fed. R. Evid. 805) in documents admitted into evidence shall not be

admitted for the truth of the matter asserted therein unless the parties shall have

sepérately satisfied the evidentiary requirements for the admission of hearsay within

hearsay.” (JX 1 at 2).

The finding is also misleading and incomplete in implying that Highland Park was
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in serious financial d;;fﬁCuIty,Beforp the merger and neéded a “major turnarqund.”
‘Highland Park '¢ould hével continued as a stand—élone competitor without the merger (See
CCFF 302-367) and}"was,‘ an attractive candidate for .other mergers (See CCF F 368-372)‘.
D.  Effect Of The .AM'er'gerl On ENE’s Operations . |
303. To realizé the:I full benefit of the Merger, ENH consolidated all corporate activities

at the Evanston Hospital campus and eliminated all corporate functions at HPH — including
human resources, purchasing, payor contracting, the businéss office and information systems.

(Hillebrand, Tr. 1839-40; Neaman, Tr. 1345-46).
| ' Responée'to Fihding 363:

A Respondent. has no’.cv shown 'that the cost irﬁprovemgnts’ cited in the finding are
“merger-specific effiéieﬁcies” thgt coulfi oqu be achieved by the merger betweeﬁ
Evanston and HPH and were passed oﬁ from ENH to its cust'omefs. (Merger Guidelines
§ 4). In aﬁy event, even assuming, argueﬁdo,' t:hat‘ certain efficiencies were achieved and
passéd on, the énticompetitive impécts of the merger substantially oufweighéd any
pﬁrported beneﬁts: (S"ee CCRFF 295)‘.

. 304. To achjevé maximum cost efficiency from the Merger, ENH determined to
institute one billing system and one business office. (Hillebrand, Tr. 1839-40).

Respv onse to Finding: 304:

Respondent has not shown that the cost improvements cited in the ﬁnding are
“merger-specific efﬁciencie;” that could only be achievedvby the merger between
Evanston and HPH and were passed oﬁ from ENH to its customers. (Merger Guidelines
§ 4). In any ever#, even assuming, arguendo, that certain efficiencies were achieved and
passed 6n, the anticompetitive imﬁacts of the merger substantially outweighed any
purported benefits. (See CCRFF 295).

305.  In particular, ENH implemented a coordinated registration, scheduling and
charging system throughout its three hospitals. (Hill‘ebrand, Tr. 1840). This system allows any
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ENH patient to receive the same care at any ENH site and pay the same price for that care at any
ENH site. (Hillebrand, Tr. 1840 ‘Chan, Tr. 714). '

Response to Finding 305: - , "

To the extent that Respondent is implying that paying the “same price” at any

S

ENH facility was unambiguously a positive development for patients, the finding is

misleading and mcomplete Prices for ENH’s services rose due to this harmomzatlon

» ENH management planned to “use the better of the two [hospital] contracts” for health
plans post-merger. (Hillebrand, Tr. 1856, 1705; Neaman, Tr. 1031, 1346-47). After the
merger closing, ENH did convert the health plan contracts to whatever pre-merger rate

was more favorable. (CX 2386 at 2).

In fact, using the more favorable of the two pre-merger thosp_ital contracts was ‘

only ENH’ “starting point” in health plan renegotiations after the merget. (Hillebrand,

Tr. 1856, 17 05l). In the 2000 tenegotiations, ENH demanded the higher ofthe tvtro

contract rates plus a premium. (See CCFF 848-8 80). lIn addition, ENH adepted the

higher of the Evanston or Highland Park pre-merger chargemaster rates in the post-

merger period. (See CCFF 884-895).

306. Consequently, after the Merger, HPH physicians became part of the,um'tary
medical staff of Evanston and Glenbrook Hospitals. If a physi¢ian had clinical privileges with

ENH after the Merger, the clinical privileges were good at any of the three hospltal sites. (RX
518 at ENH GW 2082; Hillebrand, Tr. 1840-41).

Response to Finding 306:

Respondent’s finding is irrelevant. No merger was required to allow HPH
physicians to have clinical privileges at the Evanston facilities. (See, e.g., Ankin, Tr.
5034-35 (a physician may have privileges at-a variety of hospitals)).

307.  Allowing all ENH physicians to have privileges at all three ENH campuses is a
very unique quality measure because ENH’s twelve full-time clinical department chairmen are
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‘

' ‘respon51ble for quality of carg regardless of where it is rendered in the ENH system. (Hillebrand,
Tr. 1841-42). No other hospltal system in Cmcago besides ENH, allows its physicians to
automatically have pnv1leges at all campuses in those systems. (Hillebrand, Tr. 1841-42).

Response to Fmdmg 307 ‘ E | '

Respondent s 'ﬁndmg is irrelevant. No merger was requlred to allow HPH
; physrclans to have clm1ea1 privileges at the Evanston facilities. (See CCRFF 306).

308. ENH’s system of allowing all physicians to have pnv11eges at all three ENH
campuses is very difficult to achieve because it requires having hundreds, if not thousands, of
physicians successfully working together. (Hlllebrand Tr. 1842). ENH’s decision to coordinate
its registration, scheduling and charging systems throughout the three ENH hospitals resulted in
the three hospitals having a single chargemaster and a single Medicare ID number. (Hlllebrand
Tr. 1840; Neaman, Tr. 1346). This practice was consistent with Evanston Hospital’s prior
practice in that Evanston and. Glenbrook Hospitals had used the same Medicare ID since
Glenbrook opened on April 3, 1977. (Neaman, Tr. 1346; Hillebrand, Tr. 1842). From April °
1977, through at least February 2005, no MCO' complamed about ENH using a single Medicare
ID for all campuses in the ENH system. (Hillebrand, Tr 1843)

Response to Finding 308:

It was possible for health plens to pay different rates at different facilities even

: | E_
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I | (CX 5002 at 1, 3, in camera).

With regard to the fourth sentence, Respondent confuses Medicare ID. and tax
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LD. (TIN) numbers. While health plans can not complam about ENH using a smgle
| Medlcare D number because the government pays for Medlcare Umted and One Health
testified that ENH’ s insistence on one tax LD. number and identical rates for all three
facilities was “challenging” (Foucre, Tr. 890 -92) becauge, under ENH’s proposed b1111ng
system, health plans “ can ’t dlstmgulsh between services at the three hospltals to ,
determine which setvices were rendered at a partlcular hosp1ta1 in the system and Because
Evanston Hospital, Glenbrook Hospital, and nghland Park hospltal do not merit equal
rem1bursement rates. (Foucre, Tr. 890-92; Dorsey, Tr. 1446-47). |
_ 309. These post—Mergef corporate changes required ENH to renegotlate its MCO.
contracts. (Hillebrand, Tr. 1839; Neaman, Tr. 1345-46). Merger planning documents explained

that the merged entity “[m]Just have same managed care contracts, pricing, techmcal/professmnal
fees, etc. so pat1ents/phys1c1ans can go to any site.” (RX 402 at ENH MN 2049).

Response to Finding 309:

| Respondent’s finding is inaccurate and incomplete. The finding noteé “changes”
that “required” ENH to renegotiate contracts. In fact, Ithe contract rehegotiétions .Were not
requirements at all. ENH could have maintained separate contracts or consolidated both
contracts under a consent to assignment. (See CCRFF 862). As shoyvn in CCRFF 308, .
health plans can pay different rates at different facilitiee even under a single tax ID
nu;ﬁber. (See' CCRFF 308). Furthermore, other hospital syétems have different rates for
different hospitals. (See CCFF 909-917). Respondent’s finding is misleading in its
| implication that ENH stopped at sirnplsr renegotiating contracts to meet a “requirement,”
because post-merger ENH moved health plans to discount off charges contracts, added a
premium to the hi gher of the Evanstoﬁ or Highland Park contracfs, and increased its

chargemaster. (CCFF 817-821, 848-859, 884-895, 918-927). An ENH representative

admitted that the merged entity was successful in 2000 in negotiating prices above the

160



pre-merger rates of ei‘(gher Eveltnstoij. or Highland Park for numerous payors. (Hillebrénd,

Tr. 1705).

* The question of whether to increase prices using any of the mechanisms listed

- above arose as a rg_slul't"of: the merger. (See CX 17 at 2 (“None of this cvould have»been
| ach_ieved by either Ex;anstori or Highland Park alone”); CX 13 at 1 (“Neither Ev'aﬁston nor
: Highland Park}h g'l’()';rl‘g could achie\}e theée'resﬁlts.”)j Hillebrand, Tr. 1703-05; CX 30 at 3;
Neaman, Tr. 1031 (The shift of all thrleeAhospitals to one of the two pre-merger contracts
for éach health plan and the price iflcreases're§ulting from the_ sﬁift to the more favorable
contract were both due to the merger.); (Hillébrand, Tr. 1.704 (The shift of all three
hospitals to oﬁe, of the two chargerhasters for that product or .servic'e and the price
increases resulting from fhe shlft to the higher' of the two chargemeister ratés were bbth

due to the merger.)).

310. Moreover, ENH 1mmed1ate1y shut down most of the pre-Merger joint ventures
operated by Lakeland Health Ventures under the supervision of Mark Newton, former Vice
President of Planning and Marketing at HPH. (Newton, Tr. 449) Newton — who left HPH soon
after the Merger to work for a competitor hospital, Swedish Covenant Hospital — did not oversee -
the quality of clinical services at HPH. (Spaeth, Tr. 2282-83; Newton, Tr. 279). Moreover,
Newton had no responsibility for clinical quality at HPH, he was not responsible for information
technology at HPH, nor was he tasked with overseeing the credentialing or disciplining of
physicians. (Spaeth, Tr. 2283, 2285). The joint ventures Newton operated under Lakeland
Health Ventures were losing money when the Merger was consummated. (Newton, Tr. 449).

Response to Finding 310:
Respondent’s finding is inaccurate. Throughqﬁt his 12-year tenure as a member
of the senior marll.égement team at Highland Park, Mr. Newton was routinely “involved in
.. the issues of quality.” (Newton, Tr. 282-84, 289-90). As a member of the senior
management team, Mr. Newton was involved in many issues, ranging from the

“functional operations of the hospital,” the “pricing, quality, clinical service, [and]
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medical staff relationships™ at Highland Park; the hoks.pital"s finances, and contract
| negetiatioris with heelth plans throughout his tenure., (N ewton, Tr. 285-89).
E. Post-Merger Healthcare Foundation Of Higﬁlgnd Park
311. © As aresult of the Merger, E\}anston Hoepltal and HPH also created the Healthcare
- Foundation of Highland Park on January 1, 2000. (Styer, Tr. 4951, 4971; Belsky, Tr. 4894;

Spaeth, Tr. 2281). Evanston Hospital and the HPH Foundation signed the agreement creating the
Healthcare Foundation of Highland Park in December 1999. (R?( 2037; Styer, Tr. 4977-78).

.,‘ Response to Finding 311:
Re’spondent’s finding is incomblete end misleading to the extent that it impliee the
Foundation was a new, merger-related beneﬁt to the Highlanci Park community. Pre-

- merger, HPH had an affiliated foundetion “respoesibl'e for ﬁ@d raising for and on behalf
of Lakeland Health Services, Inc. (“Lakeland”), the Hospltal [HPH] and their afﬁhates”
that beneﬁted the community and the hospital. (CX 6321 at 61).

| The establishment of a separate, post—merger foundation to «serve'Highlaﬁd Park
was designed to compensate the Highland Park commlunity for the ldss of eontroi when
HPH merged with Evanston. (Kaufinan, Tr. 5855-56). 'W;'thout the :merger, there would
be no loss of control and hence no need to compensate the community. (Kaufman, Tr.
5856).
| Respoﬁdent’s reference to the creation of the foundation is especially ifonic given
that, during the merger negotiations, Evanston attempted to minimize the amount of
funds that Highland Park would contriBute to the post4merger‘foundatiovn. (Kaufman, Tr.
5863). |
Respondent’s finding is also iﬁelevant. There is no requirement of proving an
anticompetitive intent in a merger case. Furthermore, Respondent’s finding .regarding the

parties’ purportedly philanthropic or innocent intentions is misleading in implying that
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‘the merging parties’ lﬂotive in merging was philanthropic or innocent. Even if,
arguendo, the merging parties had one or more philanfhropic'or innocent motives, they

were by no means the only motives. HPH and Evanston both aimed to eliminate

i

competition betWeen.themselves and increase their bergainjng leverage against health
 plans. (See CCREF 259, 2306).

312. ~ The Foundatlon Agreement estabhshmg the Healthcare Foundation of nghland
Park describes the Foundation’s mission to support HPH and healthcare in the general Highland
Park community. (RX 2037 at HFHP 1356; Styer, Tr. 4951, 4979; Neaman, Tr. 1373). The
- creation of the Healthcare Foundation of Highland Park was another means of fulfilling HPH’s

- primary merger goal of benefiting the H1gh1and Park commumty (CX 6305 at 16 (Stearns
Dep.); Neaman Tr. 1373). .

_ Response to Finding 312:
Respondent’s ﬁndmg is mcomplete rmsleadmg and irrelevant. Philanthropic
motivations are irrelevant. (See CCRFF 259, 2306 CCFF 1346- 1362 1486 1496). In
| addition, a pre-merger foundation for the benefit of the Highland Park community already
existed. (See CCRFE'311).

313. The nghland Park Healthcare Foundation provides grants to HPH and other -
healthcare organizations in the community. (Styer, Tr. 4980-81, 4987-88; RX 2037 at HFHP
1362). The Foundation Agreement also g1ves the Highland Park Healthcare Foundation the
power to notify the Illinois Attomey General of “a material breach by ENH of any of its
obligations under the Merger Agreement which substantially undermines or adversely affects the

Highland Park community” if ENH and the Healthcare Foundation cannot themselves resolve
ENH’s alleged breaches within 90 days. (RX 2037 at HFHP 1364, Styer, Tr. 4971, 4985).

Response to Finding 313:

| " Respondent’s ﬁnding is incomple;ce, misleeding and irrelevant. Philanthropic
motivations are irrelevant. (See CCRFF 259, 2306). In addition, a pre-merger foundation
for the benefit of the nghland Park community already existed. (See CCRFF 31 1)

314. See Section IX.C.4 for additional findings on the I—hghland Park Healthcare
Foundation.
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Response to Finding 314: ' o

Respondent cites no specific support for its finding. This is contrary to the Judge"s
April 6, 2005, Ordef on Post Triél Briefs Stating that cé:ih proposed finding shall have a N
valid and _correct cite to the record. Furthemofe, this pfbpositidn is not a finding of fact.
In any évent, Complaint‘ Counsel’s reply findings also p“rovide more disqussion m Sectjon

A

IX.C4. ' , - v
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V.  ANALYTIC FRAMEWORK

A.  The Cﬂurt Should Analyze The Price Increases In The Context Of The
~ Relevant Market

1. All EXpei:ts Agree That Price Increases Alone Are Not
- Anticompetitive :

315
I (Baker, Tr. 4702, in camera; Noether, Tr. 5989; Noether, Tr. 6108, 6114, in
camera). Even Dr. Haas—Wllson Complaint Counsel s primary economic expert, admitted that
price changes, alone, do Iiot demonstrate the existence of market power. (Haas-Wilson, Tr. ‘
2482).

i

Response to Finding No. 315: _

Complaint Counsel have no specific response.
2. All Experts Agree That One Must Rule Out Viable Alternative
Explanations Before Concluding That A Price Increase Is The Result
Of Anticompetitive Market Power

316. Before concluding that post-Merger price increases were caused by the gain and
exercise of market power, viable alternatives for the price increases must be evaluated and

" eliminated. (Haas-Wilson, Tr. 2677-78; Noether, Tr. 5903-04). {NEG_E—
I . (B:ker, Tr. 4649-50, in
camera; Elzinga, Tr. 2404). : '

Response to Finding No. 316:

With respect 4:0 the second éentence, the first cited source, Baker Tr. 4649-50, in
camera, does not say what Respondent’s proposed ﬁnding‘ says. In any eveﬁt, Dr. Baker
lacked credibility. (See CC%F 1742-1762). -

The finding is incomplete and misleading.. In order for alternative explanetions to
eliminate the ﬁn&iﬁg of market power, the alternative exblanations must filly explain the

- price >in'crease. It is possible for there to be more than one explanation fer a price
increase. (See Noeth‘er‘Tr. 6142 (It is possible that a hospital could merge and both learn

about its demand and also obtain market power.)). It is for this reason that Dr. Haas-

165



B _} (¥iaas-Wilson, Tr.

2615, in-camera).

{—

N (1o Wilson, Tr. 2481-88; Baker, Tr. 4650-53, in camera; Elzinga, Tr.
2403-04). ‘

'

Response to Finding No. 317:

[ 1

The proposed ﬁndingA is incomplete and misleading. While there can be many

possible explanations for a price increase, any explanation for the large pbstimerger price
incre.';lse at ENH must be grounded in gcononﬁc theory. (Hdas-WiIQOn,» Tr. 248 1). In
order for an altemative explanaﬁon to eliminate a‘ﬁnldling of market plower; it; muét fully
explain the price increase. (See CCRFF 316).

3.~ Market Definition Provides The Necessary Framework In Which To
- Evaluate These Alternative Explanations

_} (Baker, Tr. 4702, in camera). Market definition is necessary to rule .

~out possible alternative explanations to market power, and when there are alternative

explanations — either pre- or post- merger — market definition is necessary in the analysis.
(Noether, Tr. 5904).

Response to Finding No. 318:
The finding is incorrect. When there is persuasive evidence on the consequences
of a merger, it is not necessary to define product or geographic markets. (Elzinga, Tr.

2355; Haas-Wilson, Tr. 2658-59). In this case, Dr. Haas-Wilson was able to reach a
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" conclusion aboqt the rgonseqqenceq of the merger without first having to address the issue

| of the relevant 'marketsl‘ (Haas-Wilson, Tr, 265 8). {—
-(Haas-Wilson', Tr, 2732-53). L
.
. "_ } (Hhas-Wilson, Tr. 2534, in camera), and
then, based én economic theory and I;eaithcare research, compiling a list of the factors

that could have caused such a pric,eg ﬁlcreaSé. (Haas-Wilson, Tr. 2480-81). -

B (5icos Wilson, Tr. 2733, in camerd). (R
I (:::s-Vilson, Tr. 2734, in camera). (L
_} (Haas-Wllson Tr. 2733- 34 in camera)

{—.

319.

Response to Fmdmg No. 319:

The finding is misleading. {—
I (5-: CCREF 318; Haas-Wilson, Tr. 2733-34, in

camera).
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It is also misleading because in this case, if a market structure analysis is applied,

| it leads to the sameeenclusion that the merger increased concentration to highly
eoncentrated, presnmptively anticompetitive levels. In"RFF 509, Dr. Neether estimated |
ENH’s post-merger market share at 30%. Compiaint ctunsel note that even using
Respondent s internal market ana1y31s Evanston (44%) and Highland Park (1 1%) had a
combined 55% share of their combmed service area.' (Ck 84 at21; CX 1876 at 18; CX
359 at 16). Moreover, Dr. Baker, the only source cited for this ﬁnding, lacks credibility.
(CCFF 1742-1762). | |
B. TheConrt Should Evaluate The Competitive Effects Of The Merger
1. The Court Should Evaluate Price Effects Of The Merger |
_ 320. The goal of economic analysis of a merger is td “assess or infer whether
combining these two firms will raise market prices and reduce industry output.” (Elzinga, Tr.

2360, emphasis added). A merger only harms consumers when both prices go up and output
goes down. (Elzinga, Tr. 2403) -

Response to Finding No. 320: .

The cited source does not say what Respondent"s proposed finding ciaims. Dr.
Elzinga did not say a merger only harms consurmers When both prices go up and output
goes down. (Elzinga, Tr. 2403-04 (emphasis added)). -

| - The pai'ticular natnre of this industry disguises the quantity effect. Because of
what Dr. Elzinga called the “payer problem,” individual patients who choose the hosnital
at which to seek services do not bear the costs of those hospital services. (CCFF 1669).
Instead, it is the managed care plan that nays for the hospital services.  Thus, the person
who chooses the hospi’ial at which to obtain hospital services is not the same person who

pays for those services. (CCFF 1670).

In this case, when ENH raised its prices, only one managed care plan, One
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'Health/Great Wpstb, tﬁigd to drop thp hospitals (reduce ciﬁantity). 'It was not §uccessful, so
it eritered into a contract with ENH. (See CCFF 113-3;41 162). As such, ENH did not see a
direct decline in the ﬁumber of patients treated. Th1s is because individual patienfs d1d
not directiy pay tvh'eApric.:e 'inc':ree;ses tﬁat ENH charged the managed care plan. (See CCFF
1669-16’_73). Wﬁen rhariaged care plans pass Qﬁ the increased cost to employers 1n terms
of hjghér priccusj“tflxez quantity effect would be‘ seen at the employer/employee level §vhere
empl-oyers_ raiseci the employee’s costs of dropped health insurance altogether. (See | |

CCFF 145-151; CCFF 1338-1343; Mendonsa Tr. 483-84,; Dorsey, Tr. 1450).

} (Noether, Tr. 5987 88; Baker, Tr. 4620-21, in camera)

Response to Finding No. 321:

The cited sources do not say what Respondent"s proposed finding claims. Neither
P ’ : )

source mentions many various alternative explanations and neither mentions quality

improvements. Neither source says that one must consider price increases :and price
levels to rule out all Ilalossible explanations for the price increase. |

Relative price changes, not re}ative prices, is the appro_priate‘méthodology to test
for market power. Using th;: pﬁce changes approach, one cé.n concludg thereis a changé
in market poWer if there is a price increase after having ruled out the other possible
explanations for éréater price increases at onevhospital versus another. (CCFF 503-504).

322. For eXa{mple, ENH’s price increases can be explained by the fact that it learned
more about MCOs’ demand for its services. Just before the Merger, Evanston Hospital learned
about HPH’s surprisingly more favorable contract rates with a number of MCOs. (Hillebrand,
Tr. 1871; Neaman, Tr. 1344-45; RX 2047 at 10-11 (Ogden, Dep.)). At or about this same time,
ENH retained Bain, a consulting firm, to learn more effective negotiation strategies and to help
ENH obtain a one-time corrective adjustment in its own negotiated prices. (RX 2047 at 10-11

i
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(Ogden, Dep.) {—
. ]

I (Nocther, Tr. 6060, in camera; RX 1912 at 73, in camera; Baker, Tr. 4669-71, in '

camera (explaining DX 8046))

Respondent’s proposed finding claims.

sft,

Response to Finding No. 322:

- "‘

One of the cited sources, in particular RX 2047 at 10-11, does not say what

L)
P

‘The proposed finding is incorrect. A.’ENH’S price increases cannot be explained by
Respondent’s learning about demand excuse. ENH could not learn about its demand -

from seeing HPH’s contract rates. First, learning about contract rates does not necessarily

tell one which hospital has the higher prices. {—

I
-} (Haas-Wilson, Tr. 2645-48, in camera, CCFF 696-702, in camera).

Second, hospital services are an example of a ,cllifferentiated pfoducf, and EVanston
and Highland Park were different in a number of dhnengions. Since Evanston and
Highland Park haci some different characteristics, they were in some;;vhat different
bargaining positions relative to MCOs pre;merger. The“bargaining position of the

hospital and the health plan will greatly affect the outcome of the bargaining over the

price that a hospital charges an MCO. Théfefore, learning how another hospital made out

in its bargaining with an MCO will n'ot'necessarily inform a hospital how it will make

out. (Haas-Wilsbn, Tr. 2469-70; Noether, Tr. 5910, 613 1 ; CCFF 1797-1809. See also
CCFF 1763-2031 discussing the fact that the learning about dem;and excuse is without
merit).

This proposed finding is also incorrect because ENH’s true competitors are not
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‘academic hospials. (N
_} (Haas- Wikon, Tr. 2659-

2700, 2702 2708 09,2711-13, in camera RX 1912 at 25; CCFF 703- 727). Health plans

also did not view ENH as an acade"rmc hospital. (CCFF 722-727).
323. Moreover, quality improvements need to be considered in e'valuatmg competltlve
‘effects because, if quality i improves, the buyer gets more for its money. (Baker, Tr. 4604- -06).
The quality-adjusted price is a way of accounting for the value of quality improvements. ‘(Baker,
Tr. 4604-06). If quality improves, the observed or nominal price could rise, but the quality-
adjusted price could stay the same or decline. (Baker Tr.-4604-08). If the quahty—adjusted
“prices stayed the same or declined, consumers would'be better off with the Merger — or at least
not worse off than they would have been had the Merger not occurred. (Baker, Tr. 4606).

Response to Fmdmg No. 323
This finding is incorrect, {—
_} (Baker Tr. 4799-80, in

camera). In this case, the only companson of the relative quality changes at ENH
compared to a control group was done by Dr. Romano. (CCFF 2045). I
—} (Romano, Tr.
3004-05, 3008, in camera. Sée also CCFF 597-599 and CCFF 2032-2293 discussing that
Respondent failed to prove that quality improved at ENH after the merger.)

Moreover, Df. Baker, the only source cited for Respondent’s ﬁﬁding, lacked

credibility. (See CCFF 1742-1762).
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- 2 The Court Should Evaluate Quallty Effects Of The Merger As A Pro-
' Competitive Effect ,

324: Quality has both clinical and non-clinical aspects (Noether, Tr 6016) Clinical

quahty in healthcare is the degree to which health services for 1nd1v1duals and populations
increase the likelihood of desired health outcomes and are consistent with the state of current
professional knowledge. (Chassin, Tr. 5141). The non-clinicalaspects of quality include:

- service, amenities and patient convenience. (Noether, Tr. 6016). These non-clinical aspects are-

economically significant because patients value them. (Noether, Tr. 6018).

Response to Finding No. 324: woe !
'This finding is misleading. To the extent that this section of Respondent’s

proposed ﬁndings are making a legal argument that this co_urt must evaluate the quality -

_effects of th1$ merger, it is inappropriate to make such arguments in proposed fmdmgs of
“fact, and moreover, the findings misstate the appropriate standards. To the extent that

this section of proposed findings are makmg an economic argument that this court should

weigh quality improvements against the anticompetitive price increases, the ﬁndtngs
misstate the appropriate economic principals.

The standards for considering quality improver'nents or other efficiencies in a
merger case are set forth in the Merger Guidelines. Cor'npl'aint Counsel treat the issue of
quality inlprovements in our post-trial brief, as is appropriate, and merely note nere tnat :
under Section 4 on Efficiencies, of the Merger Guidelin'és, “[t]he [FTC] will consider

only those efficiencies likely to be accomplished with the proposed merger and unlikely |

‘to be accomplished in the absence of either the proposed merger or another means having

comparable anticompetitive effects. These are termed merger-specific efficiencies.”
(Merger Guidelines, Section 4). Nowhere in Respondent’s findings does Respondent
address the requirement that the efficiencies, in this case the alleged quality

improvements, must be merger-specific.
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(N
,_} (Haas-Wilson, Tr. 2545, in

camera) Experts in the field of healthcare quahty rely principally on dutcome and
process rﬁeasures (Romano "'Fr 2988-89; CCFF 2122 -2132). In lookmg at quahty,

N outéomes’ are “what We all care about”. (Chassin, Tr. 5153, 5461). ENH itself focused
oﬁ outcomes WI'I?'I‘l Fvaluating its quality of care. (O’Brien, Tr. 3555-56). Non—clinical

aspects of care, such as amenities, are unlikely to actually affect health.outcomies.

(Romano, Tr. 2987-88).

325.  Quality is important in the analysis of competitive effects because it is one of the

dimensions in which hospitals compete. (Noether, Tr. 6011). Patients are made better off when
~ quality is improved, and they certainly use quality to the extent that they can evaluaté it as one of
- the dimensions by which they choose hospitals. (Noether, Tr. 6011). Quality “certainly affects

_ the competitive strength of the institution as well as the benefits to the consumers.” (Noether, Tr.
6039).

Response to Flndmg No 325

This finding f5 rmsleadmg {—
_} (Efaas-Wilson, Tr.
2545, in camera). {_
N
I . (5, Tr. 4799500, in camera).
The only compa..rism éf quality at ENHF relative to other hospitals was done by Dr.
Romano, and he found that quality did not improv'e at ENH relative to other hospita/ls.
(Romano, Tr. 3OQ4-5 ; Chassin, Tr. 5448-49; Noether, Tf. 6181-83). Respondeﬁt has not
shown how any changes to HPH"S quality of services outweighed the anticompetitive
effects of the merger. (CCFF 203 8-2045). It should also be noted that alleged guality

improvements did not factor into ENH’s negoti'ation of managed care contract price
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LR

increases with health plans. (CCFF 2470-2496). MOIII'COVCI, virtually all of the alleged
| quality improvemenfé occurred after the price increasés were negotiated. (CCFF 2444; '
2469). | ) |
326. ° Quality improvements should be considered in the analysis of competitiﬁre effects
- regardless of whether outpatient services are included in the relevant product market. (Baker, Tr.

4602, 4608). In this case, improvements in both inpatient and outpatient services should be |
examined in the analysis of the competitive effects of the Merge\r. (Baker, Tr. 4608-09).

. Response to Finding No. 326:

This finding is incompiete and misleading. Like any efficiency, an increase in the

quality of outpé,tient services would have to be merger specific and would have to be
shown to be greater than the quality iﬁcrease at dther ‘lnospitals in order to affect the

competitive analysis of this merger. (See CCRFF 324—,325). Requndent has shown |

neither requirement here. Outpatient services are irrelevant to an analysis of the anti-

competitive effects of the merger. Outpatient services are not substitutable with inpatient

services. (See CCFF 1625-1628, 1635-1644). ([  NNGEGEGEGEGEGGEG
e,
(Haas-Wilson, Tr. 2614-15, in camera. See also CCREF 325)." Furthermore, Respondent
has not offered any evidence why any alleged improvements in outpatient services at
HPH necessitated a merger with ENH. Moreover, Dr. Baker, the only source cited for

this finding, lacks credibility. (CCFF 1742-1762).

327. All improvements in the quality of inpatient services should be counted because
they are improvements that are within the product markets of both Drs. Noether and Haas-
Wilson. (Baker, Tr. 4608-09). Similarly, improvements in the quality of outpatient services also
should be counted in the analysis of the competitive effects of the Merger because they are part
of the proper relevant market of all acute care hospital-based services, as defined by Dr. Noether.
(Baker, Tr. 4609). '
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o Response to Findingl No.327:

 The finding is irrelevant, and the reasons for its irrelevance are explained in

greater detail at CCRFE 324-326. Moreover, Dr. Baker, the only source cited for this -

i

finding, lacks credibility. (CCFF 1742-1762).

328. Improvements in the quality of outpatlent services are relevant even under Dr.
Haas-Wilson’s more limited relevant product market, which excludes outpatient services.
Outpatient quality unprovements should be counted in that circumstance because the benefits of
those services accrue to the MCOs, which purchase inpatient and outpatient services in the'same
contract. Moreover, outpatient services are mextncably linked to quality 1mprovements m
inpatient services. (Baker Tr. 4609). »

~ Response to Fmdmg No. 328: ' !

The~ﬁnding is irrelevarlt and the reasons for its irrelevance are explained in
greater detail at CCRFF 324-326. Moreover Dr. Baker, the only source cited for this
ﬁndmg lacks credibility. (CCFF 1742- 1762)

329; Although Dr. Noether rehed on Dr. Chassin for an evaluation of clinical quality,
- she mdependently analyzed non-clinical quality. (Noether, Tr. 6016). Dr Noether concluded,
“based on the evidence in the record, that quality [including clinical and non-clinical quality]
improved substantially at Highland Park Hospital post-merger.” (Noether, Tr. 5901-02). By
contrast, Dr. Haas-Wilson did not do an independent empirical analysis of post-Merger quality
changes and, instead, relied on the analysis of Dr. Romano alone to conclude that clinical quality

did not improve after the Merger. (Haas-Wllson Tr. 2446-47, 2586; Noether, Tr. 6018-19). Dr.
Haas-Wilson did not evaluate the non-clinical aspects of quality. (Noether, Tr. 6019)

Response to Fmdmg No. 329:

The finding is rmsleadmg Dr. Noether has never prev1ously g1ven opinions about .
whether quality at a particular hospital has improved over time. (Noether, Tr. 6183). In
fact, Dr. Noether does not have the skllls training and ability to do her own evaluation of
the exper_t report of Complaint Counsel’s quality expert, Dr. Romano. (Noether, Tr.
6182).

This finding is also irrelevant and the reasons for its irrelevance are given at
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CCREF 324-325. | | .

3. The Court Should Take Into Account Other Competltlve Effects

Consmeratlons y

a. The Court Should Evaluate Issues Pertaining To Market Entry
And Repositioning "
330. Repos1t10mng or entry is “the enhancement of compet1t1on either through brand
~new entry — in a hospital case, it would be a new hospital bemg constructed and opened — or
more modestly, repositioning can imply an existing hospital 'upgradmg its capacity, expanding its
capagity, adding new services, updating its physical plant, doing things that essentially make it a

more attractive facility to managed care organizations and their enrollees and thereby making it
more competitive in the marketplace.” (Noether, Tr. 6023).

Response to Finding N;", 330:
The finding is irrelevant. Reépondent’s ﬁropc?sed finding of fact is irrelevant

- because there was no meaninéful repositioning of entry and no meapingﬁll demand or '
supply éide Substitution following a large sustained price increase by ENH ENH’S price
increases were not constraméd by entry, nor was ENH forcéd to roll back prjces increases
because of repositioning or entry. {—
L
e
_} (Haas-Wilson, Tr. 2635-36, in camera. See

also CCFF 643-692). Following the price increases ENH did not see a decrease in the
| number of managed care admissions. (N eaman, Tr. 1211-12). ENH management did not
believe that other hospitals would act as a pricing constraint byl changing their prices as a
result of ENH’s 2000 price increases (Neaman, Tr. 1212;. Hillebfand, Tr. 1764-65;
Newton, Tr. 367. 'VSee also CCFF 952-954).

331. In evaluating the competitive effects of the Merger, the proper economic analysis
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‘

compares the actual s1tl,1at10nI post-Merger to the situation that- would have existed during the
post-Merger time penod if the Merger had not occurred. (Noether, Tr. 6024). Consequently, if
hospitals that compete' with ENH have become more competitive through repositioning, then it is

likely that competition would have increased in this way even absent the Merger. (Noether, Tr
6024). : - '

Responsé to Finding No. 331;
. The finding ié irrelevant. ENH’s pricg increases have not been coﬁstraiﬂed by

reﬁqsitionirig cgr‘ "C.I;li;"ry, nor was ENH forced to roll back prices increases because of

repositionjng or entry.. (See CCFF 95l2-§54). If hospitals became more dbmpetitive‘

- through repositioning, the premise"of' the ﬁhdilng of fact, and these hospital were not able
to constrain or force the rollback of the price 'increases at ENH, it is irrelevant whether or
not such rep'oéit;icini'ng would haVe'oécﬁrred absent fhe mefger.

332. quositioning is éigﬁiﬁcant because, in this casé, there is substan’;iél evidence that
a number of hospitals in the Chicago area — and, most particularly, hospitals around Highland

Park — have spent, and are spending, substantial resources to upgrade their facilities and to make
themselves competitive in the market place. (N oether, Tr. 6023).

i

Response to Fmdmg No. 332

The ﬁndmg is irrelevant. {—
—} (See CCFF 1982- 2015, in camera; Noether |
Tr. 6201 (no health plans switched business away from ENH followmg the merger)) If

“hospitals were not able to constrain or force the roll back of the price increases at ENH, it
is irrelevant whether these hospitals upgraded their facilities to make thémselves more
coﬁipetitive. No hospitals moved their facilities to the area within the triangle formed by

Evanston, Glenbrook and Highland Park
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b. . The Court Should Evaluate The Flnanclal Condltlon Of HPH
Before The Merger '

|
333. The financial condition of HPH before the Merger is unportant to take into
account in evaluating competitive effects because if HPH were in a weakened financial condition
before the Merger, this would have limited HPH’s ability to have any competitive significance
going forward had it remained independent. (Noether, Tr. 6026). ’

Respoﬁse to Finding No. 333: ,
- Respondent's finding is irrelevant. _Re,spondent's'\ﬁnding is only rele'\}é.nt if HPH

were in a seriously weakened ﬁnaﬁéial cohdition before the merger and if HPH were ‘not
an attractive candidate for other mergers. -Both scenarios are contfary to thé facts. As
HPH management noted in 1999, Highland Park "caﬁ rémain financially strong over the

o foreseeable future." (CX 1055 at 3). As discussed in greater detail in the reply fmdinés'
to Sectlon IX.B, nghland Park had a strong balance sheet good operatlonal results, and'a
strong strateglc plan for the future. (See CCRFF 2319-2404). nghland Park was also an
attractive candidate for other mergers (See CCFF 368-372), meaning it might have
increased its competitive significance through‘ another merger had it not been aciquiredr by

Evanston. ’ : ' K

334. To ﬁnderstand HPH’s pre-Merger financial condition, one must weigh HPH’s
future cash needs against its sources of cash. (Noether, Tr. 6028).

Resnonse to Finding No. 334:

Respbndent's finding is irrelevant. Respondent's finding is only relevant if
| weighing HPH’s future cash needs and.' sources of cash would lead to some conclusion
that HPH’s financial condition was somehowl sériously poor. This is contrary to the facts |
as explained in the reply findings to Section IX.B. (See CCRFF 2319-2404).
c. The Court Should Evaluate ENH’s Not-For-Profit Status

\

335. Not-for-profit hospitals, like ENH, reinvest their revenue into the hospitals. (CX
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R 6304 at 11-12 (Livingst.oﬁ, Dpp.)). Revenpe earned by a not-for-profit hospital, like ENH, does
not leak out of the hospital system in any way at all. (CX 6304 at 11-12 (Livingstoh, Dep.)).
. ] v

Response to Finding No. 335;
" The finding is

N

nﬁs'leading, because it implies, incorrectly, that the excess revenue

; 'géined through th'e market power resulting from the méfger went for medical purposes.
Sufpius re‘sulting.'from éupra-cqmpetit%ve? prices can be used to benefit Hospital executives
rather than consurhers. (Simpson, Tr. 1 649). F 6110v§7ing the Evanston and Highland Park
merger, ENH’S compéns‘atidn contracts did not align management’s interests Witﬁ ,

' consmﬁers on the iésile of price. (Simpson, Tt. 1629).

In fact, ENH management had a plap for using some of the money derived from |
raising hospital'prices post-merger. The president of ENH proposed adding an aciditional
>$3 million into the 2000 Bonus pool attﬂbutabie té the merger integration activities. -
(Neaman, Tr. 1263-64; CX 31 at1). Furthermore, ENH’s managers Were gi%/'en bonuses
fdr meeting revenllle *%érget's from ope;afions. (Simpson, Tr. 1629-3 0). Additionally,
shortly before the ILetter of Intent to Mérge was signed, Highland Park senior exeéutiv‘es
entered into enhaﬂcefil compensatiop agreements that “offered additional retention
bonuses as well as enhanced severance agreements” at a cost of $8 million. (CX 534 at
3). Several of ENH’s senior executiVes received merit inc;'eases in their salariés in the -
range of 5-6% 1n 1998 to 1999 and another saiary increase of 10% from the fall of 2000
tb the fall of 2001. (Neaman, Tr. 1265-67; CX 2099 at 2-3). A éimilar trend is apparent
\;vith annual incentive compensation awards. Various ENH executives received
substantially higher awards at tﬁe end of 2000, compared td the awards in 1998 and 1999.

. (Neamar;, Tr. 1267-69; CX 2099 at 8-9).

336. - Economic theory does not necessarily predict that a not-for-profit hospital would
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try to maximize profits. (Simpson, Tr. 1646). In fact there is expert theory by Drs. William
Lynk and Lynette Neumann that “found that non-profit hosp1tals tended not to exploit market -

power.” (Smpson Tr. 1626)

Response to Flndmg No. 336:

* The finding is incomplete. The theory By Drs. Lynk and Neumann requifes that
the board set up a mechanism to ensure that the not—for-proﬁt hospital basmally sets the
competitive price, which was not the case here (Sunﬁson Tr. 1622, 1629 (The ENH
board did not actively monitor the pricing ‘decisions of hospital management and “did not
try to ensure that pricedwas sét'at basically the competitive{level.”)'). :

Furthermore, Respondent neglécts to mention that Dr. Simpson also testified that

' economic studies do support the view that not-for-profit hospitals exercise market power.

(Simpson, Tr. 1621). Four peer-reviewed studies perfdrmed by.fou’r differedt sets of '
researchers and using four different research methods found that hdspitals tend 'td exploit
market power and that not-for-profit hospitals in concentrated markdts set higher prices
than in less concentrated markets. (Simpson, Tr. 1624-25). An additional case study,
involving a merger of not-for—proﬁt‘ hospitals, that was done by a differént set of .
researchers'; using a different methodology, also found that non—proﬁt hospitals- exerdised
market po§ver. -(Simpson, Tr. 1627-28). The two studiés fmdidg that non-p‘r(.)’ﬁt hospitals
tend not to exploit market power were bdth performed by Dr. Lynk and used different
data sets and a different analysis structure frdm the fogr studies finding that hospitals do

tend to exploit market power. (Simpson, Tr. 1625-27).

337. The decision to.open a new service not in the hospital where it would be most

profitable, but in the hospital that would best benefit the community, is evidence that the hospital
system is not acting like a profit-maximizing firm. (Simpson, Tr. 1633). The provision of more
charity care that would benefit the community is another example of how a not-for-profit hospital
provides benefits to the community that a for-profit hospital might not. (Simpson, Tr. 1633-34).
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‘Response to Fin ding‘No. 337:

The ﬁnc'iing is incomplete, and Respondent has not provided any evidence

‘demonstrating that this finding is relevant. Respondent neglects to mertion that Dr.

Simpson élso said t.hat:a ﬁot-for—proﬁt hospital could both exploit market power and do
'. -somé gopd things for a,commﬁnity. (Simpson, Tr. 1648-49). For example, a not-for-
préﬁt hospital _n?%g'g'h“t sét prices above af'cbmpétitivé level, and that would generate 'a
- surplus, W.hi.Ch céuld be used in part for éharity care, and in part for things that 'people.
| might view as wasteful. (Simpson Tr. 1648-49). :
| 338. Complamt Counsel’s expert on not-for-proﬁt issues did not testify that ENH used

surplus funds in a wasteful manner, or tried to build a prestigious facility that the commumty
would not otherwise need. (Slmpson Tr. 1635, 1648, 1650)

Response to Finding No; 338:

The finding is misleading. While Dr. Simpson never claimed that ENH built

. unnecessary facilities, this was merely an illustrative eiample. Dr. Simpson did testify

that the surplus resulting from supra-competitive pricés' can be used for higher 6xecutiye
éalaries. In othér words, it can be used to benefit the hospital e);ecutives rather than
consumers. (Simpsoi;, Tr. 1649). This is precisely what happened following the
Highland Park and Evanston merger (See, e.g., CCRFF 335). Dr. S1mpson also testified
~ that ENH’s compensa’uon contracts did not align management s mterests with consumers .
on the issue of pr1c‘e (Simpson, Tr. 1629).

C. ENH’s Economlst Experts Analyzed The Facts Of The Case In The Context
Of This Analytic Framework

1. Dr. Monica Noether

339.  Dr. Monica Noether is an economist who specializes in the economics of
industrial organization. She has focused on healthcare markets for the past eighteen years.
(Noether, Tr. 5889). :
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Response to Finding No. 339: -

' Complaint Counsel have no specific response.

340. Dr. Noether recelved her Bachelor’s degree from Wesleyan Umvers1ty in 1974.
She received her Masters of Business Administration degree with a specialization in finance from
the University of Chicago in 1980. And she received her Ph.D"in Economics from the
- University of Chicago in 1983. (Noether, Tr. 5890). Dr. Noether lived in Chlcago during the
tlme she studied for her MBA and Ph.D. (Noether Tr. 5890). =

Response to Finding No. 340: S v
Complaint Counsel have no speciﬁe response.
341.  After receiving her graduate degrees, Dr. Noether worked for the FTC from 1983-

1987 as a staff economist, a part-time adviser to one of the Commissioners and, eventually, as the _
Deputy Assistant D1rector of the Bureau of Economics. (Noether, Tr. 5892)

' ‘Response to Fmdmg No. 341:
Complaint Counsel have no specific response. . o '

342. . From 1987- 1996 Dr. Noether worked at a policy research and'consiﬂtlng firm
called ABT Assoc1ates where she eventually served as managing vice president. (Noether Tr.
. 5892).

Response to Finding No. 342: |
Complaint Counsel have no specific response "
343. In 1996 Dr. Noether joined Charles Rlver Associates. (Noether Tr. 5892) Dr

Noether is currently a Vice President at Charles River Associates and, since 2001, she has served
as the head of Charles River’s Competition Practice. (Noether; Tr.'5889, 5892-93).

Response to Finding No. 343:

The finding is incomplete. Dr. Noether is paid both a salary and bonus by Charles
River Associates. Her bonus is based on the overall proﬁtability of Charles River. In this
case, she had thirty employees of Charles River assisting her. Charles ARiver makes a
profit on the time billed by the people who assisted Dr. Noether in this matter. Dr.

Noether could not say how much Charles River billed for its work in this matter.
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‘(Noether, Tr. 6134) '.

. 344 Dr. Noe'ther has published varieus papers in peer-reviewed journals. (Noether, Tr.
5891). o ' o
Reeponse to Finding‘ No 344>

- o : :

- The ﬁndlng is ineomprete. The articles that Dr. Noether wrote do not address the
key i‘s‘,sue's in this 1_itigat.ior1. Dr. Noether .knov'vs of no articles in any refereed journal that
even consider the qhesti()n of whether a hospital's prices increased because of learning

: ahout derriand as oppoeed to increasing because of a hospital's obtaining market power
N through a merger. (N oether, Tr. 6144). Not k'novﬁng of any such articles, none of the
| articles she had published could have addressed that issue. Dr. Noether did not hase her
selection of hospltals for her control group on any artlcles in econormc literature.
(N oether, Tr. 6150). Having no articles to base her selection of a control group on none
of the artrcles that she published could have addressed that issue.

| 345. Dr Noether has worked on a variety of different hospital mergers, both for the
merging parties as well as for the Government, as well as a number of health plan merger cases
on behalf of the mergmg partles generally (N oether, Tr. 5893).

Response to Flndmg No 345; ‘

The ﬁndmg is incomplete. Dr. Noether never previously gave opim'ons about key
issues in this 11t1gat10n Dr. Noether has never previously testified in a merger case where
the merger was already consummated. (Noether Tr. 6134) Dr. Noether has never
previously given-epinions about whether quality ata particular hospital has improved
over time. (Noether, Tr. 6183). In fact, Dr. Noether does not have rhe skills, training and
ability to do her own‘eveluation.of the expert report of Conrplaint Counsel’s quality
expert, Dr. Romano; (Noether, Tr. 6182).

346.  Dr. Noether has testified as an expert in three hospital merger cases on behalf of
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the Federal Government, including: FTC v. Unzverszty Health FTCv. Columbia Hospztal Corp o
U.S. v. Mercy Health and Finley Health Services. (Noether, Tr. 5893- 94) »

Response to Finding No. 346: "
The finding is incomplete. The positions that Dr. Noether took when shé was
: _ " ;
| testifying as an expert fetained by the government are inconsistent with the positions she
is taking in the ENH case. In her previous liﬁgation, D“r "Noether testified that the '
.. relevant product market in which to evaluéte a merger of acute care hospital's was limited
to inpatient care, but in this case she testified that the relevént market in which to evaluate
a merger of acute care hospitals includeé both inpétient and outpatient care. (Noether, Tr '
| 5924-25). | | |

347.  Dr. Noether was invited to testify twice in the recent FTC/DOJ joint hearings on
healthcare competition and policy. (Noether, Tr. 5894, 6194-95).

Response to Finding No. 347:
Complaint Counsel have no specific response.
348. Dr. Noethef is the vice-chair of the Antitrust #factice Group of the American
Health Lawyers Association, she is a member of the American Bar Association where she

part101pates on the Antitrust Committee and the Health Law Committee, and she is a member of
the Assoclatlon for Health Services Research. (Noether, Tr. 5894).

Response to Finding No. 348:
Complaint Counsel have no specific response.

349. Dr. Noether was retained by ENH to conduct an economic analysis of competitive
effects, and to review the work of Complaint Counsel’s experts retained in this case. (Noether,
Tr. 5895).

Response to Finding No. 349:
The finding is incomplete. Dr. Noether is paid both a salé.ry and bonus by Charles
River Associates. Her bonus is based on the overall profitability of Charles River. In this

case, she had thirty employees of Charles River assisting her. Charles River bills out its
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“employees’ time at re‘rges such.that ;CharlesrRiver makee a profit on their tirne. Dr.
Noéther could not say how much Charles River billed for its work in this matter. Dr.
Noether’s time was bllled out at $520 per hour and she had put in approxnnately 850 -
hours prior to her test'lmony (lN oether, Tr. 5898- 99 6134)

350. Dr. Noether performed a comprehensive analysis using the economic pr1n01ples

underlying the Merger Guidelines. (Noether, Tr. 5895). In assessing competitive effects, Dr.
Noether con81dered both pnce and quality. (N oether, Tr. 5895).

Response to Fmdmg No. 350:

- The finding is mcorrect D”r Noether performed a less then comprehensrve |
analysis and did not appropriately apply the economic pnnc1ples underlying the Merger
Guidelines. Although she claims to have apphed the Merger Guidelines principles in her |
-ana1y31s she never perforrned the test in the Merger Guldehnes for arnvmg at definitions
of relevant markets, i.e. she never assumed a small but significant and non-trunsitory

- ‘price increase and.examined what would have happened in her proposed market.

i
'

(Noether, Tr. 6198-99).
| In addition, while Dr. Noether claims to have considered quality, Dr Noether does.
not have the skills, tfhining and abﬂity to do her own evaluation of the expert report of
Complaint Counsel’s quahty expert, Dr Romano. Dr. Noether does not have a medical
degree, and she never preformed an exammatlon of the relatrve changes in quality at
Highland Park compared to control group hospitals. (N oether Tr. 6181-83).

Finally, wh11e Dr. Noether purports to have performed a comprehensive analysis,
her arbii:rary and biased control groups used in her price level analysis preclude her
conclusions from being given any weight. (See CCFF 1814-195 1).

351. Dr. Noether used testimony, documents and data analysis as the basis for her
conclusions about the competitive effects of the Merger. (Noether, Tr. 5895-96). Dr. Noether
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- reviewed Investigational Heanng transcripts, deposition transcnpts and trial testimony.
(Noether, Tr. 5897). The documents that Dr. Noether considered included, among other thmgs

strategic plans, documents prepared by consultants, financial statements of HPH and managed
care contracts. (Noether, Tr. 5 896)

ff,

Response to Finding No. 351:

'

The finding is incomplete. While Dr. Noether may have reviewed documents and

testimony in this case, a critical part of Dr. Noether s analy51s is based on her control

)
'i

. groups, which she selected herself. Her selection of these control groups was arbitrary,
and her comparisons of ENH’s prices to these control groups are biased and

inappropriate. (See CCFF 1814-195 1).

1

352. The data used in Dr. Noether’s analysis mcluded (1) claims data provided by
some of the relevant MCOs; (2) hospital discharge data provided by the Illinois Hospital
Association; and (3) data contained in the Medicare Cost Reports. (N oether, Tr. 5896-97).

Respoose to Finding No. 352: | o

| The finding is incomplete. W]dile Dr. Noether analyzed this data, sl'le. relied on
control groups, which she selected herself. Her seleo.t'ion of these cootrol g'roups.was
arbitrary, and her comparisons of ENH’s prices to these control groups are biased and
inappropriate. (See CCFF 1814-1951). |

2. Professor Jonathan Baker

353. Professor Jonathan Baker is an economist spemahzmg in applied industrial
organization. He is employed as a Professor of Law at the Washington College of Law at -
* American University, and is also a Senior Consultant at Charles River Associates, an economics
consulting firm. (Baker Tr. 4588; RX 2036 at 1).

Response to Finding No. 353:
Complaint Counsel have no specific response.
354. Professor Baker worked at the Antitrust Division of the United States Department
of Justice from 1990 through 1993, in the Economic Analysis Group, as the Director of

Litigation Studies and Special Assistant to the Deputy Assistant Attorney General for
Economics, the chief economist at the Antitrust Division. (Baker, Tr. 4592; RX 2036 at 1).
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‘Response to Finding No. 354:
Compleiint Counsel have no specific responsev.k‘

355. While working at the Antitrust Division of the Justice Department, Professor
Baker advised the Deputy Assistant Attorney General for Economics on all major merger and
non-merger cases that the Antitrust Division was investigating. (Baker, Tr. 4593-94). Professor
Baker also helped write the first draft of the 1992 Merger Guidelines. (Baker, Tr. 4593).

Response to Finding No. 355:

Compl'ai{?lt‘ Counsel have no spéciﬁq response.

L )

356.  After leaving the Antitrust Division, Professor Baker was the senior economist for
regulation, industrial organization and law at the Council of Economic Advisors in the Executive
Office of the President, an organization within the White House that provides dispassionate
academic economic advice to the President. He served in that position from June 1993 through
Apnl 1995. (Baker Tr. 4593 RX 2036 at 1) :

Response to Fmdmg No. 356:

Cdmplaint Counsel have no Speciﬁc résponse. |

- 357.  Professor Baker then worked for the FTC, where he was the Director of the
- Bureau of Economics from Apnl 1995 through December 1998. (Baker, Tr. 4594; RX 2036 at
1. ’

Response to Find.ing No. 357:

Complaint Counsel have no specific response.

358. While Bureau Director, Professor Baker advised the Commission on every
antitrust and consumer protection matter that the Commission considered, supervised a staff of
around 60 Ph.D. economists, and was a member of the task force of senior FTC and Justice

‘Department officials who drafted the revisions to the efficiency section of the Merger Guidelines. .

(Baker, Tr. 4594-95). Professor Baker received an award for d1st1ngulshed service from the FTC
in October 1998. (Baker Tr. 4595; RX 2036 at 1).

Response to Finding No. 358:

Complaint Counsel have no speciﬁc response.

359.  In 2002, Professor Baker was invited by former FTC Chairman Timothy Muris to
be an unpaid consultant to the FTC on merger policy. (Baker, Tr. 4595).

Response to Finding No. 359:
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Complaint Counsel have no speciﬁc response.

t

360. Professor Baker worked on hospital merger cases while at the Justice Department
and the FTC, has participated in an FTC/DOJ workshop on merger policy and testified in -
FTC/DOJ heanngs on healthcare policy. (Baker, Tr. 4595- -96).

Response to Fmdmg No. 360: : : "

Complaint Counsel have no speciﬁc response. |

361. Professor Baker was the chair of the Antitrust and Economic Regulatlon Section
of the Association of American Law Schools, an organization of law professors. (Baker, Tr..
4596 RX 2036 at 1). Professor Baker currently is a member of the Council of the Section of
Antitrust Law of the American Bar Association, and was the editorial chair of Antitrust Law
Journal, which is the publication of the American Bar Association’s Section of Antitrust Law -

that publishes legal and economic articles regardlng antitrust issues. (Baker Tr. 4596- 97, RX
2036 at 9). ,

' "Response to Finding No. 361: '
Complaint Counsel have no specific response. ' S :
362. . Professor Baker has authored several articles 1nvolv1ng the application of
econometric methods to the measurement of market power, including: “Empirical Methods in
Antitrust Litigation: Review and Critique,” “Contemporary Empirical Merger Analysis,”

“Bconometric Analysis in FTC Versus Staples,” and “Empirical Methods of Identlfylng and
Measunng Market Power.” (Baker, Tr. 4597-98; RX 2036 at'2-9).

Response to Finding No. 362: K
The finding is incomplete. {
I . (5:kcr, Tr. 4771, in camera).
Professor Baker also wrote an article titled “Unilateral Competitive Effects
Theories in Merger Analysis.” { [
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(Baker Tr. 4787- 88 in camera)

~ 363. . Professor Baker provided trial and deposmon testimony on behalf of the merging
firms in the case of FTC v. H.J. Heinz & Co., and gave deposition testimony on behalf of the

Government in'the case of Unzted States v. Northwest Airlines, Inc. (Baker, Tr. 4598; RX 2036
at 10) '

- Response to Finding No. 363
The finding is incomplete. ‘Neither of these cases involved hospital mergers. (See

FTCv. HJ. Heinz & Co. and United States v. Northwest Airlines, Inc.) {_

»
.
X
-
.

. _} (Baker Tr. 4751, in camera)

In the Heznz éase the only prior case in Whlch Professor Baker gave trial
testimony, Profe'ssor Baker testified to a defense theory about competitive harm that was .'
refuted by the record evidence. FTC v. H.J. Heinz Co., 246 F.3d 708, 724 (D.C. Cir.

2001).

364. Professor Baker worked on more limited aspects of this case than Dr. Noether. -
(Baker, Tr. 4600-01). He was retained by ENH to conduct an analysis of the magnitude of the
price changes that followed the Merger. In particular, he was asked to determine whether there
- was a benign explanation for the price change — i.e., whether learning about demand could
explain the price change: (Baker, Tr. 4601). Professor Baker also examined the role of quality
improvements in the analysis of competitive effects. (Baker, Tr. 4601). Finally, Professor Baker
was asked to review the methodology used by Complaint Counsel’s experts retained in this case.

~ (Baker, Tr. 4601).

Response to Finding’ No. 364:

The finding is incomplete. {| I
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I (Soker, Tr. 4708, in camera).

' |
I (5:ic:, Tr. 4706, in cathera; Baker, Tr. 4598-99). {l]
-} (Baker Tr. 4708 in camera) ' !

Moreover, the work done by Professor Baker in this case is not credlble (See

CCFF 1742-1762).
365. Professor Baker analyzed claims data provided by four MCOs; reviewed trial,
depos1t10n and investigational transcripts; toured the three ENH hospitals; and interviewed some
of ENH’s executives. (Baker, Tr. 4601). He also examined ‘all of the expert reports provided by

both ENH and Complaint Counsel. (Baker, Tr. 4601). Finally, Professor Baker relied on work
performed by Dr. Noether. (Baker, Tr. 4600-01).

Response to Finding No. 365:

The finding is incomplete. {—
-
(Baker, Tr. 4752-54, in camera). Moreover, the work dorle 'by Professor Baker in this

case is not credible. (See CCFF 1742-1762).
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VL RELEVANT MARKET

A. ' The Relevant Product Market Cons1sts Of All Acute Care Hospital-Based -
- Services : :

t

366. To 1dent1fy the. relevanﬁ product market, “the [M]erger [G]uidelines mstruct that
one should look at the product actually being sold to relevant customers.” (N oether Tr. 5905)

| Response to Fmdmg No. 366:
The ﬁndmg is incomplete and rmsleadmg The Merger Guidelines instruct that
“[a] market is deﬁned as a product or group of products and a geographic area in which it

is produced or sold such that a hyp'othetical proﬁt—maxirnizing firm, . . . that was the only

| present and future producer or seller of those'products in that area likely would impose at
least a ‘small out significant and nontransitory’ rncrease in price [“SSNIP”], assuming the
terms of sale of all other vpro.ducts are held corlstant.” '- (Merger Gu.idelines,' § 1.0). Using
this approach, Dr. Ha_as-WilSon testified that the relevant product market is general acute

\

. care inpatient services '(excluding quaternary services) 'eold to managed care plans.
‘ o

- (Haas-Wilson, Tr. 2659, 2663, 2665-66). “A relevant market is a group of products . . .

that is no biéger than necessary to satisfy this test.” (Merger Gurdelines, § 1.0). More
speciﬁCally, with reference to product market definition, one must look at “each product
(narrowly defined) produced or sold by each mergmg firm ‘and ask what would happen if
a hypothetical monopohst of that product imposed at least a ‘small but 51gmﬁcant and
nontransitory’ increase in price, but the terms of sale of all other products remained
constant.” (Meréer Guidelines, § 1.11).

Thus, one does not simply “look at the product” beiné sold as Dr. Noether

testified. (Among other reasons, a firm may sell relevant customers various different

products that do not fall in the same product market.) Rather, one applies a rigorous
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analytical framework that attempts to answer the question of what would happen as a

| hypothetical monopoiis‘t imposes a SSNIP for a narrowly defined product.

1. The Product At Issue Being‘Sold Includgs All Acute Care
-‘Hospital-Based Services :

A
. 367. The product at issue is acute care hospital-based services. The term * acute care
services” refers to services of a “relatively short-term nature” provided “to patients with an acute
need” and is “distinguished from more long-term services, such as rehab or sometimes
psychiatric care that are applied to more chromcally ill patients.” (N oether, Tr. 5905).

B

Response to Finding No. 367:
The finding is incorrect, incomplete, and misleading. Respondeﬁt’é assertion is

incorrect bepause the Merger Guidelines require that oné begin the énalysis with “each

' “product (narrowly defined).” (Merger Guidelines, Section 1.11). Usiﬁg this appgbach;
Dr. Haas-Wilson testified that the relevant product mafket is general acute care inpatient
séwices (éxcluding quaternary services). (Haas-Wilson, Tr. 2659, 2663, 2665-66). By
comparison, Dr. Noether began with the set of “all acute care hospital-baséd services,”
including both inpatient and outpatient services. Dr. Noether skipped a step required by
the Merger Guidelines,‘whio‘:h is to look at “each produdt” a‘nar'rowly deﬁned” and then to
apply the hypothetical monopolist test to that prdduct. Under the Mérger Guidélines' itis
inappropriate to start the analysis by grouping all s_erviéés théf are provided‘at an acute
care hospital facility. Respondent also ignored the evidence that, when faced with a price'
increase for inpatient s.ervices,r health plans céuld not $ubstitute inpatient for outpatient
services. (CCFF 1635). Moreover, Respondent ignored ftestimony from Mr. Neaman and
Mzr. Hillebrand thaf changes in inpatient pricing have no impact on wﬁéther patients
switch from inpatient services to outpatient sérvices. (Neaman Tr. 1210; Hillebrand, Tr.

1755-56).
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368. Hospital servi 'pes are a differentlated product. (Noether Tr. 5910; Haas-Wilson,

Tr. 2492). Hospital services are differentiated on both product and geographic dimensions.
(Noether, Tr. 5911). '.

Response to Finding No. 368: | .

Complamt Counsel have no specific response

2. The Relevant Customers, i.e., MCOs, Purchase All Acute Care
Hospital-Based Serv1ces Together

PN
tv "

a. MCOs Purchqse-lnpatient And Outpatient Services Together

360 (I

(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr. 556, in camera; Hillebrand,
Tr. 1862; Foucre, Tr. 1122-23, in camera; Holt-Da.rcy, Tr. 1585, in camera).

Response to Fmdmg No. 369:

The ﬁndlng is irrelevant. The fact that a buyer contracts for the purchase of
different services under the same contract isnot a bas1s for concluding that the different
products are in the same product market. The Merger Guidehnes make clear that the

| deﬁm'tion of the reieiiént product mericet is determined by looking at the likely reaction of
buyers to a price ilicrease, inciuding (among other things): (1) “evidenceb that buyers have -
shifted or have coosiciered shifting purchases between products in response to relative
changes in price or other competitive variabies,” and (2) “evidence that sellers base
business decisions on the prospect of buyer substitution between products in response to
relative changelslin price or other competitive irariables.” (Merger Guidelines, § 1.11).
The record evidence is that changes in inpatient pricing have no impact on patients
switchiiig from inpatient to outpatient services. (Neaman Tr. 1210; Hillebrand, Tr. 1755- .
56). To the extent that the buyer’s perspective is taken into account in defining a product
market, it is also inappropriate to include both inpatient and outpatient ‘services in the

same market. ENH did not base its business decisions on the prospect that patients would
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- switch from inpatient services to outpatient services .as a result of the. inpatient price
| changes (Neaman, Tr 1210-11). Moreover, when ENH developed its plan to negotlate
higher prices, ENH d1d not prepare or ask for any documents analyzing whether more
patients would switch from inpatient to -outpatient servites as a result of changes in

inpatient prices. (Hillebrand, Tr. 1756).

—} (Foucre, Tr. 1122, in camera). In addition, Ballengee -

testified that when entering into a contract with a hospital, she contracts “for the entire set of
services at a hospital.” (Ballengee, Tr. 200).

Response to Finding No. 370: |

The finding is misleading and'incomplete. Ms.-Ballengee testified that she |
distinguishes inpatient acute care hospital services and outpatient hospital services, and
that PHCS contracts for them separately. (Ballengee, Tr. 144-45). Moreover Dr. Haas-
Wllson testiﬁed that “many sellers offer multiple products,” and the mere packaglng of
the products together “would not be any basis” for concluding that the two products are in
the same product market. (Haas-Wilson, Tr. 2664-65). ‘Th_us, Dr. Haas;Wilson

concluded that the relevant product market is general acute care inpatient services

(excluding quaternary services). (Haas-Wilson, Tr. 2665 66)

{—

. (\c:ry, Tr. 590-91; Holt-Darcy, Tr. 1587,

in camera; Mendonsa, Tr. 557, in camera). |

} (Neary, Tr. 590-91;

Holt-Darcy, Tr. 1586, in camera)

Response to Finding No. 371:

- The finding is irrelevant. The fact that services are purchased together does not

have any significance under the Merger Guidelines in terms of defining a product market.
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(Merger Grlidelipé.s, | ?J 1.11). . Furtlliermore, Dr. Haas—Wilson testified that t}re testimony
Qonc':erm'ng health plans aqcei)ting higher prices for ilrpatient services in return for lower '
prices for outpatient"vseryices is Aconsistentv with _thé f‘act that many sellers offer multiple

- products Aﬁd mayltradr: or'f an rncreaée in price r'or one produbt. That does not mean here

that the two produc’cs| are in the same product market. (Haas-Wilson, Tr. 2663-65).

372. Moreover mpatlent and outpatient services are mtertwmed (Neaman, Tr. 1295).

Dependmg on the patlent some ‘procedures may be done on either an inpatient or an outpatient
basis, one example bemg a laparoscopy (Neary, Tr 592-93).

Response to Fmdmg No. 372:
. (3 |

~ The finding is incorrect, incomplete and‘misleading. Mr. Neaman never used the
- word “intertwrrred.” Instead, he stated that “medicine,” in general, cannot be performed

on just anlinpatieﬂt or orrtparient basis. (N ear'nan,ATr, 1295). When Mr. Neary was‘asked
What percentage of services that are done on an inpatient basis can also be dorle on an

B outpatient basis, lre rcplieq “None.” (Neary, Tr. 592) Also, Mr. Nearry testified that none

o b

of the services that are done on an inpatient basis can be done on an outpatient basis, |
Because, “[T]f the service is an inpatient service, then it should Be done inpétient not vice
versa,” and ‘;If it’s inilaatient, it should be done inpatient. Ifit’s outpati'errt, it should be
done outpatie.nt.’.’ (Néary Tr. 592). ‘-Even if there was a possibility of havirrg a surgery
done on an outpatierrt basis,"“it Would dépend- on factors, . . ., the general‘ health of the — i ‘
of the patient and what the physician wanted.” (Neary, Tr. 593). Mr. Neary also
explained that, e;en in instances wheré there could be overlap (e.g., MRI services or
outpatierlt surgery services), “you could not substitute that in totality for a hospital.”
(Neary, Tr. 594). |

ENH officials did not contradict Mr. Neary’s testimony. Mr. Spaeth, former
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president of Highland Park, and Mr. Newton both tesﬁﬁed that the physician determines
| whether a patient shculd be admitted to the hospital., tSpaeth, Tr. 2076; Newton, Tr. |
302). Indeed, Mr. fIillebrarid testified that any shift tougiard outpatieut services .from

inpatient services is a factor of a change in medicine and other factors rather thau pricing. |
(Pﬁllebfand, Tr. 1756).

373.  Dr. Noether found that in this case,_ Evanston'Hoépital and HPH b'otl.li pfovided a
rangg of acute care services (inpatient and outpatient services) that they sold as a package to
- MCOs. (Noether, Tr. 5906).
Response to Finding No. 373:
The finding is irrelevant. The fact that services are purchased together does not
' "have any significance under the Merger Guidelines inl terms of deﬁmng a product market.
The Merger Guidelines make clear that the defmiition of the relevant prod,uctl market is "
determined by looking at the likely reaction of buyers to a price increés'e. ' (I\/Ierger
Guidelines, § 1.11).
Dr. Noether’s analysis is unfounded in economic theory and unfounded in the
Merger Guidelines, because she merely points to testimony that inpatient aud cutpatient
services are contracted for in the same contract. ‘Dr. Haas-Wilson teetiﬁed thatv“mauy
sellefs offer multiple products,” and the mere packagin‘é‘ of the ufoducts to gether “would
not be auy basis™ for concluding that the two preducts are in the same product market.
' (Haas-Wilsou Tr. 2664-65). Even Respondeut’s executives recognized that changes in
'mpatlent pricing have no impact on patients switching from lnpatlent to outpatlent
services.. (Neaman Tr. 1210; Hillebrand, Tr. 1755-56).

Executives of ENH confirmed that buyers do not consider inpatient acute care

hospital services and outpatient services to be interchangeable. ENH does not base its
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‘business decisiope on, Y'the pro‘spect that patients would evrirch from inpatien’r services to
outp'atient services.as a resulr of the inpatient price chainges. (Neaman, Tr. 1210-11).
Moreover, when ENH developed its plan to negotlate higher prices, ENH did not prepare
or ask for any documénts analy'zmg Whether more patlents would switch from inpatient to
outpatlerlt services as a result of changes in irrpatient prices. (Hillebrand, Tr. 1756).

374, § .
} (Haas-Wilson, Tr..

2891, in camera).

Response to Finding No. 374: |
" The finding is irrelevant, incomplete altnd misleading. Dr. Haas-Wilson testified -
that “many s'ehers offer multiple produdte,”' and the mere oackaging of the products
together “would not be ahy hasis” for concluding that the two products are‘ in the sarne
product market. (Haae-Wilson, Tr. 2664-65). Furthermore, Dr. Haas-Wil’son.testiﬁed

L)

that the testimony eoncerniﬁg health plans accepting higher prices for inpatient services in
- ll_l " .
- return for lower prices for outpatient services is consistent with the fact that many sellers

offer multiple products and may trade one product off on price for the other. That does

not mean here that the two products are in the same product market. (Haas-Wilson, Tr.

2664-65).

375. (I
—} (Neaman, Tr. 1295-96; see.also Foucre, Tr. 1123, in camera).

Response to Finding No. 375:

. The finding is irrelevant. Resporrdent has failed to demonstrate that_ outpatient
services should be included in the same market as inpatient services using a Merger
Guidelines’ analysis. The Merger Guidelines make no reference to the percentage of

various goods or services sold by a seller that should be considered in deterrmmng
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whether those goods and services are iu the same product market Instead, the Merger

| Guldehnes make clear that the deﬁmtlon of the relevant product market is determmed by
looking at the 11ke1y reaction of buyers toa price mcrease (Merger Guldelmes -§ 1. 11)
Further Respondent’s witnesses acknowledged that chatiges in inpatient pricing have no

impact on patients electing to purchase outpatient services. (Neaman T;. 1210, |

Hillebrand, Tr. 1755-56). B o

b. MCOs Purchase Prlmary, Secondary And Tertlary Serv1ces
Together

—} (Ballengee Tr. 200; MendOnsa Tr. 557, in camera;

Holt-Darcy, Tr. 1585, in camera). MCOs thus essentially purchase all of the services of a

particular hospital in one contract when they negotiate prices with that hosp1ta1 (N oether Tr.
5906-08, 5927).

Respvonse to Finding No. 376:
The finding is misleading and irrelevant. Managed care organizations do not

always purchase all of the services of a particular hospital in one contract when they

negotiate with that hospital. {{ GGG
- I (1vicndonsa, T

556-57, in camera).
3. Dr. Noether Has Correctly Defined The Relevant Product Market
377.  The relevant product market, as defined by Dr. Noether, appropriately includes all
acute care hospital-based services sold to MCOs. (Noether, Tr. 5901, 5904). Dr. Noether’s
product market is consistent with the Complaint, which identified the relevant customer in this

case as the MCOs. (Compl. 16, Noether, Tr. 5906). Moreover, Dr. Noether followed the

economic principles underlying the Merger Guidelines in defining her relevant product market.
(Noether, Tr. 5905).

Response to Finding Ne. 377:

The first sentence of the finding is misleading. It suggests that the relevant
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product merket ipcluc}_es all aeﬁte C?rehospital—based se&ices sold to managled care plans
rathér than the 'gene;al écqte eare “inpatient” services'l sold to managed care plans. (Haas-
Wilson, Tr. 2659, 2663, 2665-66). ENH successflﬂly over the long term raised the priCes |
of iﬁpatieﬁf servicee. 'Applymg| the pﬁnciples of the hyp,othetical fnonebolist test found in
- the Merger Guidelines, Dr. Haas-Wilson coneluded that inpatient services, 'excluding
) quaternary serYli‘cme;s,“were a product market. (Haas‘Wilson, Tr. 2665-67). {_
I ;- Wilson, Tr.
2615, in came;q). By comparison, Dr. Noether drew her erroneous cenclusioh from the
mere fact that ‘inpa'tient serviees and outpatien’t services often are purchased and sold
p'ursuantAto the same conf_ract ioetween the maneged care organization and the ecﬁte care

. hospital. C
N 'I.'

The second sentence of the ﬁndirig is incorrect and misleading. The Complaint
elleges in Paragraph 16 that the “relevant prodﬁct market is general, acute cere hospital
inpatient s_ervices soli‘i to privafe payers, including commercial payors, managed care
plans, and self-insurance plans (collectively ‘private payers’). (Complaint, ] 16

' (emphasis added)). ” | |

The third sentence of the finding is incorrect and misleading. Dr. Noether did not
follow the Merge; Guidelines in determining the relevant product market. Rather than
relying on the Merger Guidelines to find an “economically meaningful market, i.e.
markets that could be subject to the exercise of market power” (see Merger Guidelines,

§ 1.0), Dr. Noether attempted to find a basis to include both inpatient and outpatient
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services in the same product market based on the fact.that‘both services are purchased and
sold pursuant to the ééme contract between managed care organizations and hospitals.
~ This approach is riot consistent with the Merger Guidel'iﬂ'nes because: (1) it does not focus
on demand substitution factors, (2) the purportéd market is bigger than necessary to
satisfy the hypothetical monopolist test, and (3) the apptoach’ ignores record evictence that
buyers did not shift their purchases vin rospohse to relative changes 1n pricé a.r‘ldvthat the
seller — ENH — did not baoe its bustness decision on the prospect that buyers would
substitute between products in i-esponse to changes in price or other competitive
variables. (Merger Goidelines_, §§ 1.0-1.1). o
' '378.  This relevant product market includes both inpatient and outpattient servioes.
(Noether, Tr. 5904). This market definition, however, does not assume that inpatient and
outpatient services are substitutes for each other, just that they are bought together by MCOs. '

(Noether, Tr. 5908). Individual services, for example, would not be substitutes for each other

either. Even Dr. Haas-Wilson lumps all the individual inpatient services together in her market.
(Noether, Tr. 5909).

Response to Finding No. 378: }

The first sentence of the finding is misleading. As‘discussed in CCRFF 377, Dr. |
Noether did not employ the Merger Guidelines approach‘, but rather based her conclusion
on the fact that inpatient servioes and outpatient serx)ice.s are sold pursuant to the same
oontract betweon the managed care organization and the hospital as a principal basis for
concluding that inpatient and outpatient services are in the same product market. The
Merger Guidetines, however, make cleetr that the definition of the relevant product market
begins with the likely reaction of buyers to a small but significant and non—transitorsf price
increase by a hypothetical monopolist and that the “Agency will begin with each product

(narrowly defined).” '(Mérger Guidelines, § 1.11).

The second sentence of the finding is incomplete. Under the Merger Guidelines,
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 the basis for deflining‘.,a pfodupt market is demand subs‘dfution_ and consume'r responses to
price increasesf‘ (Merger Guidelines, § 1.0). Fnrthenmore, although an individual patient
may not be able to snbstitute speciﬂc individual hoepital services for others, this market is
deﬁned in ie contexi! of the pdrchase of acute care mnatlent hospital eervwes purchased

| by managed care. orgamzatlons (See CCFF 192 254)

| The thnd s‘e"ntence of the finding is incorreét and misleading. Health plans can .

substitute _and regularly substltute one hosp1ta1 s inpatient services for another s by no.t
connacting with hospitals whose puriees are excessive and employing selective contracting
to keep prices competitive. (See CCFF 19'2-554). The sentence also ignores evidence
| fhat, before the merger, health plans had the alteﬁafive of excluding Evanston or
Highland Park. - (See CCFF'ZS 5-283). By cdmpan'son, health plans cannet enbstitnte
outpatient for inpatient services. (See Ballengee, Tr. 144; Neary Tr. 590; Hillebrand, Tr.
v1756’. See generc;lly ,Spaetlh, Tr. 2076, 79; Newton, Tr. 302),

The fourth sentence of the finding is mlsleadmg Respondent mischaracterizes
Dr Haas-Wilson’s testimony as it ignores the context in which she views mpatient
hospital services. (C'CFF 192-210). Dr. Haas-Wilson used the Merger Guidelines
approach to distinguish situations where product substitution was possible from those
- where it was not. Using the Merger Guidelines appfoach, she found that outpatient
services were not substitutes for inpatient services from the perspective of the purchaser
or, for th.at‘ matfen, from the perspective of the seller. (Haas-Wilson, Tr. 2663). She
determined that the relevant product market is the market for “general acute care inpatient

services” (Haas—WilSon, Tr. 2451-52), that primary, secondary and tertiary services are

included in the relevant product market (Haas-Wilson, Tr. 2661), but that quaternary
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services are not in the relevant product market. (Haas-Wilson Tr. 2665-66). Moreover
health plans festified that ENH did not offer quaternary servrces that are offered by noted
academic teachmg hospltals in Chlcago (Ballengee Tr. 188-89; Dorsey, Tr 1443-44
Foucre, Tr. 935-36). o

379. Some services in Dr. Noether’s product market are provided by prov1ders that are

not hospitals. (Noether, Tr. 5923). By defining the product market to include only -
hospital-based services, Dr. Noether thus does not include as tharket participants providers that

perform some of these services outside the hospital setting (such as outpatient surgery centers).
(Noether, Tr. 5923). :

Response to Finding No. 3‘?9':

| The finding is incomplete. While Dr. Noether testiﬁed that general acute care
' hospitals contract with managed care organizations for both i’npatient.and outpatient
services, often in the same contract, she did not provide any basis for concluding that the -
outpatient services that are furnished by outpatient sﬁrgery centers are, from the
perspective of the buyer, interchangeable with the outpatient services sold by an acute
care hospital. | .

380. Dr. Noether also excludes from her product market specialty hospitals that do not

provlde the full range of services, such as Children’s Memorial Hospital. (Noether, Tr. 5924)

Response to Finding No. 380;

The ﬁndlng is incomplete. Although Dr. Noether testified that she did not 1nclude
in her product market the services of specialty hospitals like Childrerr’s Memorial
Hospital, she did not provide arly bas}ish' for concluding that such services are, vﬁ'om the
perspective of the buyer, interchangeable with the services sold by a general acute care
hospital.

4. Dr.Haas-Wilson Has Not Correctly Defined The Relevant Product
Market
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'381. Dr. Haas-Wﬂ?on defined the relevant product market as “general acute care
inpatient hospital services. (Haas W1lson Tr. 2489) (emphasis added). Unlike Dr. Noether, Dr.
- Haas-Wilson did not follow the Merger Guidelines methodology in defining this relevant product

market. (Noether, Tr. 6216) ' :

+

Response to Finding No 381:
o )
: Complaint Cou‘nsel have no specific response to the first sentence.
The ﬁndlrrg in the second sentence is misleading. Usirlg the Merger Guidelines
methodology, Dr. Haas-Wilson found that, from the perspective of the buyer, outpatient -
- services HWere not substitutes for inpatient services. (Haas-Wilson, Tr. 2660, 2663). Dr.

- Haas-\lVﬂson ] conclus1on ‘was supported both by testimony from representatlves of
health plans (Holt-Darcy, Tr. 1422 1423 Ballengee Tr. 144; Neary, Tr. 590) and
test1mony from present and former executwes of ENH. (Newton Tr. 302; Neaman Tr.

: 1210 11; H111ebrand Tr. 755-56; Spaeth Tr. 2076 77) Applymg economic analysrs Dr.
Haas-Wilson testified that “many sellers offer multlple products ” and the mere packaging
of the products together ‘would not be any basis” for concluding that the two products are
in the same product market. (Haas-Wllson Tr. 2663- 65)

382. Although Dr Haas-Wﬂson includes tertiary services in her relevant product
market, she excludes outpatient services. (Haas-Wilson, Tr. 2489-90, 2660). Dr. Haas-Wilson’s
decision to exclude outpatient services from the relevant product market makes no economic

sense given that the customers at issue are the MCOs, which, as discussed above, purchase both
inpatient and outpatient services inthe same contract. (Noether, Tr. 5909-10).

Response to Firiding No. 382:
.‘ Complaint Counsel have no specific response to the finding’s first sentence.

" The finding’s second sentence is irrelevant and rrlisleading. Respondent relies on
the fact that some of the managed care organizations purchased inpatient services and
outpatient services under the same contract as the basis for the conclusion that the two

services are included in the same product market. Under the Merger Guidelines,
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however, the relevant inquiry is, “if ENH were to raise its prices for inpaﬁent services,

would the relevant cnstomers be able to substitute other services” in place of tnose
inpatient services. .(Haas-Wilson, Tr. 2659-60). The view of the.buyer m the nmrket is
conﬁrmed by the views of ENH management, Wthh did not believe that patlents would
switch from inpatient services to outpatlent services as a result of mpatlent pnce changes
(Neaman, Tr. 1210-11). Thus, ENH never analyzed the' mterchangeab111ty of mpatlent
and outpatient services when it.set'it»s price's for inpatient services. (Hillebrand, Tr. |
1756).

B. The Relevant Geographlc Market Consists Of Multlple Competltor Hospltals
In The Chicago Area

1. The Court Should Consider Patient Preferences And Physician
Admlttmg Patterns When Evaluating The Relevant Geographlc Market

383. . An appropriate starting point in analyzing the relevant geo graphlc market is to
identify the closest competitors of Evanston Hospital and HPH, respectively, from a geographic
perspective. (Noether, Tr. 5928). Dr. Noether applied the methodology underlying the Merger
Guidelines in defining her minimum geographic market by taking each of the merging hospitals
and identifying its closest competitors to build up the markets, an iterative kind of approach
(Noether, Tr. 595) : :

Response to Finding No. 383:

The finding is misleading and irrelevant. Respcndent’s first assertion is
inconsistent wifh the Merger Guidelines. The Merger Guidelines sfate' that “the Agency A
will begin with the location of each mergzng firm (or each plant of a multiplant firm) and

| ask what would happen zf a hypothetical monopolist of the relevant product at that point
imposed at least a ‘small but significant and nontmnsztory increase in price,’ and, “[ilf
in response to the price increase, the reduction in sales of the preduct at that location
would be large enough that a hypothetical monopolist producing or selling the relevant

- product at the merging firm’s location would not find it profitable to impose such an
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f

next-best substftute for production at the merging firm's location.” (Merger Guidelines, |

increase in price, then the Aglency Will add the location from which production is the

§ 1.21 (emphasis added)). | '
- Rééponder;t;s. S¢c6nd aslseniﬁn also is inconsistent with the Merger Guidelines
" because fche Guidelinéscall for analyzing “evidence that buyers have shiftéd or héve
. | coﬁsjdered smﬁ‘lp'g purchases between different gedgraphic locations in response to
.relative chaﬁges m price” or “evidence tilat sellers base business decisions on the prospect |

of bﬁyer substitution between geog"raphic locaFiohs in response to relative changes in
| price or other competitive variables.” (Mergér Guidelines, § 1.21).
Agai'n,- Respondent and its economic expert ‘Dr. Noether offer an approach that is
not consis]:ent with the sﬁbsfance or the intent' of the Merger Guidelines or with vgoo'd
economic analysis. Dr. Haasv-Wilson, by contrést, employed the principles of ‘the Merger

R Guidelines, in particylar thp hypothetical monopolist test, to demonstrate that ENH raised
_ Bt

its prices in a sigm'ﬁcant way' over the long term and that customers did not turn to
;ltemative sellers located outside of the geographic area. (Haas-Wilson, Tr. 2667-68).
Moreover, ENH manlr;tgement did not believe that other hospitals would change their
prices as a reéult of ENH’s price setting, nor did management consider the risk of health
plans switching to otﬁer hos;)itais. (Neaman, Tr. 1212; Hillebrand, Tr. 1764—65 ; Newton, .
Tr. 367). Furthermore, ENH did not see a decrease in fhe number of managed care |
admissions as a r;sﬁlt of ENH’s price iﬁcreases in 2000 (Neaman, Tr. 1211-12; Haas-

Wilson, Tr. 2667) and, with the excepﬁon of a partial decrease at Humana, did not have

to roll back its price increases (Hillebrand, Tr. 1709-10).

384 (I
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} (Haas-Wilson, Tr. 2902, in camera). In fact, it -
would have been impossible for Dr. Haas-Wilson to define the gebgraphic market as containing
only the merged hospitals if she had employed the iterative approach of identifying closest
competitors because all of the evidence discussed in the following subsections suggest that

Evanston Hospital and HPH were not closest competitors in geographic space. (Noether, Tr.
5959). : :

K]

Response to Finding No. 384: .
The finding is misleading as to Dr. Haas-Wilsoﬁp’As application of the- Merger |

. Guidelines and its characterization of whaf the Mergér Guidelines require. Df.__Haas—
Wilson did define the relevant geo grabhic market as including only the three ENH
hospitals, “béginning with the loc'at_ion‘ of each mefgingﬁrm (of each plant of a

‘ V. multiplant firm).” (See Merger Guidélines, § 1.21 (er'nphasis‘added)); Because ENH was
able to impose a price increase in excess of the SSNIP standard, there Was no need to ‘
undertaice further iterations of the hypothetical monopolist test. The Merécr‘Guidelines
state, t“This process will continue until a group of locations is ;denty‘ied such that ba
hj}pothetical monopolist over that group of locations yltzéuld proﬁtably impbse at 2ea$‘t a
‘small but significant and nontransitory’ increase, inclztlding the pricé charged at a
location of one of the merging firms. (Merger Guidelines, § 1.21 (emphasis added)).
Having satisfied that test Withjust the three ENH hospiEals, there was no reason to go
furtherin a meéhanical way ignoring the substantial price incré;ase. At the same time, Dr.
Noether ignored testimony from Dr. Elziﬂga that under the Merger Guidelines test, if a
hYpothgtical monopolist could proﬁtably impose a SSNIP, then a geographic area is

considered a geographic market for the product in question. (Elzinga, Tr. 2377-78).

a. Patient Preferences Are Relevant To The Geographic Market |
Analysis ' ‘

385.

}
(Haas-Wilson, Tr. 2803, in camera). This view is supported by the testimony of Foucre (United),
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 Mendonsa (Aetna) and Holt-Darcy (Unica;re), all of whom testified that MCOs consider patient
‘preferences. (Noether, Tr. 5937; Foucre, Tr. 885; Mendonsa, Tr. 485; Holt-Darcy, Tr. 1420).
Similarly, Ballengee (PHCS) testified that geography and price play roles in what patients
demand from their health care network; in general, patients want to know that they are receiving
cost-effective healthcare as well as access to quality health care. (Ballengee, Tr. 152-53).

- Response to Finding No. 385:

| The first sent'ence is misleading. Dr. Haas-Wilson testified that {—

) '(Hlaas-Wilson, Tr. 2803-05, in camera).
| The second sentence is misleading. Represc%ﬂtatives of the managed care
-organizétions similarly téstiiied that they tool$ intci account various factors whén building
a network, one of wh_ich-was patient preferencés. (£.g., Fourcre, Tr. 885 (in_gddition to

. patient preferencé.s, Iiianagcd care organization takes into account residence of the

. o

individuals who negotiate contracts with managed care plans); Mendonsa, Tr. 485.
'(patient preferences aife but one factor that is taken into account in buildiné a network);
Holt-Darcy, Tr. 1420-21 (manfiged'care plan assesses geographic needs, marketing needs,
access, credeiltialing criteria).

The thitd seritence 1s misleading, in that it suggests that Ms. Bailengee testified |
that price and geography are the only twé factors manéged care plans take into account in
negoi:iating contiiicis with hospitals. Ms. Ballengee testified that managed care
organizeitions take a variety of factors into account, including the quality of the hospital,
the quality of .service's, the breadth of services, and ease of accessibility. (Ballengee, Tr.

151-53).
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386. Even though insurance companies may be the purchasers in the first instance of
hospital services, they construct hospital networks to create plans ‘that are attractive to their
customers, the employers. (Elzinga, Tr. 2407). The employers, in turn, are driven to provide a
plan that is attractive to their employees, subject to the constraints of cost, because employees-
may consider health care benefits in deciding where to accept employment. (Elzinga, Tr. 2407).
Therefore, MCOs must take patient preferences into consideration in constructing their hospital

networks. (Elzinga, Tr. 2407-08). ' "

Response to Finding No. 386:

The statement is misleading. Dr. Elzinga testified that managed eareplans
construct their networks to be attractive to employers, who are the customer of the
managed‘care plans; and that, in turn, the employer, in choosing a plan, considers the
costs of the plan, its employees’ convenience, and other factors in choosing the health
"plans to make available to its employees. (Elzinga, Tr. 2407). Asa result Dr. Elzinga " '
agreed that managed care plans would attempt” to take patient preferences mto account’
as one element of their choice of plans. (Elzmga Tr. 2407-08). Furthermore Dr. Elzmga
testified that, notw1thstand1ng the managed care plans’ consrderatmn of patlent :
preferences in choosing the hospitals with which the'y contract, the use of patient flow
analysis for the purposes of defining geographic markets has inherent flaws, Wthh would
lead to the deﬁmnon of a geographic market that is much larger than it actually is.

(Elzinga, Tr. 2417-18).

i. Geographic Proximity Is Relevant To Patient
Preferences

387. Travel distances for employees is a critical component for employers that are
evaluating health care benefit plans. (Foucre, Tr. 885). Patients generally want access to a

hospital within 30 miles of where they live or work. (Holt-Darcy, Tr. 1420). {—

} (RX 1912 at 20, in
camera). :

Response to Finding No. 387:

- The finding in the first sentence is irrelevant, misleading and incomplete. Ms.
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‘ Foucr¢ testified that t‘l}ere we'fe a variety of different fac;tors that managed cellre
organizations tiook. into account in selecting hospitals, one of which was the employers’ |
c'onsideration, of theﬁ employees’ preferencé. (Foucre, Tr. 884-85). In'turn, the
employeés:’ cdnce;rﬁs- are é criti|ca1 cémponent forvthe'employer, but only to the extent it
relates to emplqyees" preferences. (Foucre, Tr. 885).

.b | " The ﬁr%d'liri.gnm th.e’second sentence is misleading. Ms. Holt-Darcy testified that a |
managed care plan wanted “t’o make sluré that members‘ have access to the hospital Within

)

30 miles of where they live or work™ in order “to meet the standards that the plans pilt

“together.” (Holt-Darcy, Tr. 1420). Ms. HoltlDarcy did not purport to speak about this in
the pontext of what “patients genetally Warit,” or What a rﬁanaged care plan perceived as
necessary to make a _healfh éare plan marketa‘t'ﬂe, as suggested by Respondent. (Hoitf
Darcy, Tr. 1420). Ms. Holt-Darcy testified that “You look at geographic neegl, you look: |

_at marketing needs, you look at access,” and that “You want to see what population thét
you have or potentially have, what marketiﬁg thinks that they need in a particulérsefvice
érea.” (Holt-Darcy, Tr. 1420) Thus, having access to a hospital within 30 miles of
Where enrollees live é)r work is mc:r'ely one aspect of an overall process of marketing a
network. (Holt-Dércy, Tr. 1420). .
o Nod Price-Constraining Substitute‘

The third sentence of the finding claims that tl;ere are at least 47 hospitals within
thirty miles of ar;IENH hqspital. Even if, arguendo, there are 47-plus hospitals within
thirty miles of ENH, they are not price-constraining Substitutes for ENH because they did

not prevent or put an end to ENH’s post;merger price increases, which have remained in

effect. Indeed, if any hospital or group of hospitals had been a competitive substitute for
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ENH, health plans could have declined‘ to pay ENH"Q post-merger pricés and dropped

) ENH from their netWorks (which health plans could not do), while substituting therthé'r
hospital or groﬁp of hospitals. In contrasf, preémerge_r,‘ﬂl'ivanston and its “main
competitor” HPH were price-constraining subsﬁtutes fot each o_the;r in the eyes of their

customers, the health plans. (See, e.g.,Neary, Tr. 600-6bl; CCFF 295-299, 999-1001,,

)

1083-84, 1152, 1204-1210, 1281-1288, 1729). o
335, (I
(RX 1912 at 20, in camera). The travel time between the two locations is approximately 25 to 30
minutes. (Spaeth, Tr. 2157). { | N
(RX 1912 at 21, in camera). o o ‘

' Response to Finding No. 388:

Complaint Counsel have no specific response to the finding’s first sentence.

The findings in the second and third sentences are misleading. The driving time between
the two hospitals is as little as 15 to 25 minutes. (Rosengart, Tr. 4445-46; Spaeth, Tr.

2157)

T | "

oL 020 0 020 |
I ('caman, Tr. 1303; Ballengee, Tr. 212;

Ballengee, Tr. 263, in camera; RX 1912 at 20-21, in camerun).

Response to Finding No. 389 (a):

The finding is also misleading. Priceé charged to health plaﬁs are determined at
the “first-stage™ of cémpetition, in which hospitals comp_'ete for contracts with managed
care organizations. (Haés-Wilson, Tr. 2456). This finding, however, is the basis for
examining competition for patients and physicians, when they choose a hospital at which

to seek services for that patient. This constitutes the “second-stage” of competition
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'among hospitals for p',atients (and their physicians) based on non-price variables, such as
geographic dist'ances between hospitals. (Haas-Wilson Tr. 2463-65; CCFF 1'92-194).

The f'mdmg is also rmsleadmg to the extent that it purports to form a basis for -

deﬁmng the geograph&c market based on patient ﬂow analysis. As Dr, Elzinga testlﬁed
4 basmg geographrc market definition on patient migration and patient flow analy'srs
mherently w111 overstate the size of the' geo graphic market for general mpatlent acute care

‘hospital serv1ces First, as Dr. Elzmga testlﬁed it is mcorrect to base geographrc market

definitions for acute care hospital services on static analysis of current patient flow,
If | . . .

inasmuch as the existing willingness of certain residents of an area to migrate to more
distant hospitals, is not probative of the Willingrless of other residents of that area, knoWn "
as the “silent maj o'rity,” to travel longer distar'lces for hospital services. (Elzinga, Tr.

"~ 23 85-94. See CCFF 1674-1679). Furthermore, as Dr. Elzinga testified, it‘is 'irlcorrect to

. base geographic market definitions for acute care hospital services on current patient
. . 'l.v " .
flow, due to the payer problem, inasmuch as individuals will not respond to the price

changes for the services because insurance companies, rather than the patient, will pay for

the price increases. (Elzinga, Tr. 2395-99. See CCFF 1680-1684).

o) (.
_ } |
(Neaman, Tr. 1302-03; RX 1912 at 20-21, in camera; Mendonsa, Tr. 562, in camera).

Response to Finding No. 389 (b):
This finding is misleading because it addresses “second-stage” competition and
patient flow analysis as a basis for defining the geographic market, neither of which is

appropriate in this case. (See CCRFF 389(a)).

() {
I (\caman, Tr. 1297; RX 1912 at 20-21, in camera; see also
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YRX 1912 at 21, in camera).

Mendonsa, Tr. 556, in camera). (NN

I (N'cman, Tr. 1301;

Response to Finding No. 389 (c):
- This finding is misleading because it addresses “Second—étage” competition and

patient flow analysis as a'basis for deﬁning the _geograpin'c market, neither of which is,

appropriate in this case. (See CCRFF 389(a)). !

(d)

—} (Neaman, Tr. 1303-04; Ballengee, Tr. 263, in camera; RX 1912 at

20-21, in camera) |

Response to Finding No.389 (d): ’
This finding is misleading because it addresses “second—stagef’ competitiqn and

patient ﬂovs;' analysis as a basis for defining the geographic market, neither o_f which is

appropriate in this case. (See CCRFF 389(a)). B | ~

oK 0202020022222

I (Nc:man, Tro 1298; RX 1912 at 20-21, in camera)

Response to Finding No 389 (e):

This finding is misleading because it addresses “second-stage” competition and

patient flow analysis as a basis for defining the geographic market, neither 6f which is

appropriate in this case. (See CCREFF 389(a)).

o0 { . |
I (Ncaman, Tr. 1305; RX 1912 at 20-21, in camera).

Response to Finding No. 389 (f):

This finding is misleading because it addresses “second-stage” competition and

patient flow analysis as a basis for defining the geographic market, neither of which is

appropriate in this case. (See CCRFF 389(a)).

212



(& { ,
: } (R)'( 1912 at 20-21, in camera).
Response to Finding No. 389 (g):

- This finding is misleading because it addresses “second-stage” competition and
. . . \ ' ' ) .

. patient flow analysis as a basis for defining the g'eographic market, neither of which is

app_rdpriate in this case. (See CCRFF §8|9(a))’.

—} (RX 1912 at 20- 21 in camera).
Response to Finding No. 389 (h)

~ This finding is misieading because'it addresses “second-stage” competition and

] [
1

patient ﬂow'analysi's as a basis for'defining the geographic market, neither of which is

appropriate in this case. (See CCRFF 389(a)). ‘

| ‘.—} (RX 1912 at 20 21, in camera)
Response to Fmdmﬁ No. 389 (i):

This ﬁndin|g is misleading be_cause it addresses “second-stage” competition and
paﬁgnt flow analyéis ,a's a basis for defining the geographic market, neither of which is

appropriate in this case. (See CCRFF 389(a)).

300, (I
.

(@  Lake Forest Hospital is about six miles from HPH.} (Neaman, Tr. 1304; Spaeth,
Tr. 2240; Mendonsa, Tr. 555, in camera). {

} (RX 1310 at FTC-LFH 669; RX 1912 at 20-21; in
camera). ' ‘

Response to Finding No. 390 (a):

This finding is misleading because it addresses “second-stage” competition and

patient flow analysis as a basis for defining the geographic market, neither of which is
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(b)

appropriate in this case. (See CCRFF 389(a)). .

g I

-} (Neaman, Tr. 1304-05; Hillebrand, Tr. 2006; Spaeth, Tr. 2240; Mendonsa Tr.
333, in camera; RX 1912 at 20-21, in camera). {

} (RX 1912 at 20—21, in

camera; Hillebrand, Tr. 2006). "

Response to Finding No. 390 (b): ' '

This finding is misleading because it addresses'"‘gecond—stage” cofnpei:ition and
pati'ent flow analysis as a basis for deﬁnin‘g. the geographic market, neither of which is
appropriate in this case. (See CCRFF 389(a)).

() {

B (RX 1912 at 20-21, in camera).

ReSgonse to Finding No. 390 (c):

’fhis finding is misleading because it addresses “second-stage” cofnpétition and
patieril‘c flow analysis as a basis for deﬁning the geographic market, neither of which is
aﬁpfopriate in this case. (See CCRFF 389(a)). -

ii. Travel Patterns Are Relevant To Patient Preferencés

391. MCOs also consider patient travel patterns because they recognize that they need

to put together provider networks that are going to be attractive to employers. And employers, in
turn, are concerned about where their employees want to seek hospltal care. (Noether, Tr.
5936-37, 5948). Consequently, to the extent that patients value convenience, there is a derived
demand by the MCOs for hospitals that are convenient to their enrollees. (Noether, Tr. 5937).

Response to Finding No. 391:
The finding is incomplete and misleading because the relationship between a

managed care plan’s choice of hospitals and a patient’s choice of managed care plans is

attenuated. The choice of hospitals by a managed care organization may rest on both the

perceptions of the employer of its employees’ preferences as well as the individual

preferences of the employers’ personnel officers in selecting ma.haged care plans located
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in the areas in vs(hich',’ghey live. (FQucre, Tr.885). Ms. Holt-Darcy emphasized, in the |
context of how a hospital comes to be in Unicare’s network, that “you want to see what

population that you have” and “what marketing thinks they need ina particular service

ea.” (Holt-Darcy, Tr. 1420). Also, Mr. Mendonsa emphasized, in the context of
developing a hospitai network, “[a]ccess is. .. . making sure that employees can gét to the

fac111tles that we belzeve and have determined are the faczlztzes they want to go to.”

u,m )

(Mendonsa, Tr 485 (emphasis added)). {—

(Mehdonsa, Tr. 517, in cainera).

392.  To identify the closest geographic competitors, Dr. Noether started with the
location of each merging hospital, and looked to see which hospitals were geographically closest
to each of the merging hospitals. (Noether, Tr. 5931). To identify “geographically close”
hospitals Dr. Noether looked at the driving times between hospitals, discussed above. (Noether,
Tr. 5933). Driving times are a better measure of geographic proximity than driving distances
because distances do notaccount for variations in road and/or traffic patterns that can affect
- patient preferences. (Noether, Tr. 5933).

. ) ™ v

Response to Finding No. 39’2:

Complaint Counsel have no specific response to the finding, insofar as it is

limited to a descriptfon of the methodologies employed by Dr. Noether.

{

} (Noether, Tr. 5934-35; RX 1912 at 21, in camera). Even

Northwestern Memorial (26 minutes), located in downtown Chicago, is about the same distance
from Evanston Hospital as HPH. (Noether Tr. 5935)

Response to Finding No. 393:

The finding is misleading because, even if some hospitals are close to particular
ENH hospitals, there are a significant number of residents of the area between the three

ENH hospitals and for whom the closest hospital is a hospital owned by ENH. A person
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traveling up the North Shore from Chicago “would srop at Evanston” first, and then
| “nghland Park Would be the next hospltal ” (Holt-Darcy, Tr. 1426 See Ballengee Tr

167-68 (“nghland Park sits to the north of these cornmumtles Evanston on the south.
There’s [sic] no hospitals in between, and it tends. to be"‘a north-south migration of the
populaee ”)). Evanston and nghland Park Hospitals compete for patrents from people
living in between those two commumtles (Neary, Tr."600- 01; CX 1 at 3- 5 CX 2at7).

ThlS' finding is also rmsleadlng because it addresses ‘second-stage” competltlon
and patier1t flow analysis as a basis for defining the geographic market, nerther of which ’
is appropriate in this case. (See CCRFF 389(a)). | |

The finding is also irrelevant because the application of the Merger Guidelines '
hypothetical monopolist test is the proper method for cielineation of the geographic
market. (Merger Guidelines, § 1.2). Dr. Haas-Wilson’s empirical study determined that
the hypothetical monopolist test supports the conclusion that ENH suceessﬁilly raised its
prices without managed care organizations. terminatirr'g their contracte with ENH hospitals
in favor of other hospitals located outside the triangle formed by ENH facilities. (Haas-
Wilson, Tr. 2667). In any erlent, even if some hespitals are closer to‘Evanston rhan HPH,

those hospitals are not price-constraining substitutes fo‘f ENH. (See CCRFF 387).

394 (I
—} (Noethes, Tr 5935, RX 19122t 21 n

camera).
Response to Finding No. 394:
This ﬁncﬁng is misleading because it addresbses “second—étage” competition and
patient flow analysis as a basis for defining the geographic market, neither of whichv is

‘appropriate.in this case. (See CCRFF 389(a)). The finding is also irrelevant because the
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application of tHe Metger Guidelines hypothetical monopolist test is the proper method
O i ' ’ -
for delineation of the geographic market. (See CCRFF 393). In any event, even if Lake

Forest, Rush North.Shor'e’, Holy Family, and Condell are close to ENH, those hospitals -

are nd_t price-constrai'ﬂing substitutes for ENH. (See CCREFF 387).

| . . .

395.  To evaluate patient travel patterns, Dr. Noether considered, for all of the merging
hospitals and other relevant hospitals, where they drew 80% of their patients. (Noether, Tr.
5938). This analysis shewed that Evanston Hospital was drawing 80% of its patients from a
reasonably broad area that extended north, included a variety of hospitals, and covered thirty-two
zip codes. (Noether, Tr. 5939). Pre-Merger HPH was drawing 80% of its patients froma .

somewhat smaller area than Evanston Hospital, pulling more from the north than from the south

and only covering twenty zip codes. (Noether, Tr. 5941-42). Evanston and Glenbrook Hospitals
did not fall within HPH’s pre-Merger 80% service area. (Noether, Tr. 5942).

Response to Finding No. 395: . |

This finding is misleading because it addressés “second-stage” competition and
patient flow analysis as a basis fo1“ defining th'e geographic market, ne_ither, of which is
appropriate in t}né case. (See CCRFF ‘389(a)). The finding is also irrelevapt ‘t;ecause the
application bf the Mé;ger éuidelir_les hypofhetical monopolist test is the proper method

for delineation of the geographic market. (See CCRFF 393).

} 396. Dr. Noether also considered the overlap of zip codes between Evanston Hospital
and HPH’s pre-Merger 80% service areas with the 80% service areas of other hospitals.
(Noether, Tr. 5943). '

Response to Filllding' No. 396:

The fmdi.ng is irrelevant because the application of the Merger Guidelines
hypothetical monopolist test is the proper method for delineation of the geographic
market. (See CCRFF 393). This finding is also misleading because it addresses “second-
stage” corﬁpetition and patient flow analysibs as a basis for def“ming the geographic

market, neither of which is appropriate in this case. (See CCRFF 389(c)).

307. (I
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. (Nocther, Tr. 5943#44; RX 1912 at 54, in camera).

To the extent patient travel patterns are indicative of patient preferences, this suggests that are
several hospitals that are closer substitutes to Evanston Hospita] than HPH. (Noether 5944-45
. (explaznzng DX 8120)).

Response to Finding No.. 397: . o : ‘ | ‘
The ﬁndmg is nrelevant because the apphcatror'; c;f the Merger Guldelrrres

hyplothetlcal monopohst test is the proper method for dehneatron of the geographlc

market. (See CCRFF 393) This finding is also rmsleadmg because it addresses “second- |

stage” competltron and patient flow ana1y31s as a basis for deﬁmng the geographic

market, nelther of which is appropriate in this case. (Se_e CCRFF 389(c)).

To the extent that the patient ﬂow anelysis was considered by managed care
organizations, Dr. Noether’s theoretical analysis is inconsistent with tﬁe aerual business
practices of managed care plans. Maneged care plans considered Evanston ﬁospital and
Highland Park Hospital as competitors, because a pereen traveling up'th_e North Shore
from Chicago “would stop at Evanston” first, and then ‘;IHi‘ghland Park would be the next
hospital.” (Holt-Darcy, Tr. 1426). There are no other hospitals located between
Highland Park and Evanston. (Ballengee, Tr. 168). Peeple"‘could go either way [to
Highland Park or Evanston] and receive the same services at the same level.” (Baliengee,
Tr. 166). Thus, Evanston Hospital ernd'-Highland Park Hospital corrrpeted for business
with the managed care plans (covering patients living between those two communities),
even if the patient flow analysis of Respondent yields a different conclusion. (Neary, Tr.
600-01; CX 1 3-5;Cx 22t 7). (R

—} (Ballengee, Tr. 166; Neary Tr. 600-01; Mendonsa, Tr. 569, in
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camera). PHCS relied on Evanston and Highland Pa;rk"as the “primary” alternatives to
‘ ' . : ' \
each other. (Ballengee, Tr. 166-63). { [ NEEEENNEGEGEGNGGG
‘ o b , | .- o
- I (\icndonsa, Tr. 530, 569, in camera). One Health
 viewed Evanston and Highland Park as “main” competitors because their services were

. “comparable,” and the two hospitals drew patients from the same general popuiation. '

. (Neary, Tr. 600-02). {
—} ,(Holt-Darcy, Tr. 1517-19, in camera).
50

! OO
-

(Noether, Tr. 5945; RX 1912 at 54, in camera). Advocate Lutheran General had the most

overlap with HPH’s 80% Service area with thirteen out of nineteen zip codes. (Noether, Tr.
5945). Lake Forest Hospital had overlaps in ten out of nineteen zip codes. (Noether, Tr. 5945
- (explaining DX 8119)).

Respv onse to Finding No. 398:

The finding is meléyant bbeclaluse the‘ application of .the Mergér:Guidelines
hypothetical m<l)'nopolist test is the proper method for delineation of the geographic :
market. .(See CCRf_‘F 393). This finding is also misleading because it addresses “second-
stage” cpmpétition "and patient flow analysis as a basis for defining the geographic
market, neither of which is apprbpriate in this case. (See CCRFF 389(c)). To the extent

that the patient flow analysis was considered by managed care organizations, Dr.

Noether’s theoretical analysis is inconsistent with the actual business practices of
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managed care plans. (See CCRFF 397).

399, Dr. Noether ﬁlrfher looked at the 80% service area for Northwéstern Memorial’s
obstetric services. (Noether, Tr. 5947 (describing DX 8121)). “This examination revealed that

Northwestern Memorial is drawing from a very large geographic area for its obstetrical services.
(Noether, Tr. 5947).

n
Resgonse to Finding No. 399:
This finding is irrelevant and misleading becauge:it addresses “secondastage”

competition and patient flow analysis as a basis for defining the geographic market,
neither of which is appropriaté- in this case. (See CCRFF 389(0)). To the extent that the
patient ﬂdw analysis was considered by managed éare ofgaqizations, Dr. Noether’s

. .theoretical analysis is inconsistent with the actual business practices of 'managebd”care .

plans. (See CCREFF 397). '

: 400. Hospitals frequently consider patient travel patterns in evaluating competition.
(RX 518 at ENH GW 2055-57, 2059; RX 2021 at 3; RX 135 at 4; RX 1361 at 1; RX 1564.
According to a Lake Forest Hospital customer survey report, dated November 8, 2001,

consumers are willing to travel, on average, up to 16 minutes for emergency care, 28 minutes to a

primary care physician for routine care, 31 minutes for outpatient services, and 35 minutes to a

hospital for an overnight stay. (RX 1179 at LFH 845). {

} (RX 1912 at 21, in camera.)

Response to Finding No. 400:

This finding is irrelevant and misleading because it addresses “second-stage”
competition and patient flow analysis as a basis for defining the geographic market,
neither of which is appropriate in this case. (See CCRFF 389(c)).

401. One quarter of consumers in Lake County have left the county for medical
services, and 28% of Lake County consumers travel to Chicago. (RX 1179 at LFH 895).
Lake Forest Hospital used this information to “provide[] some parameters for
determining the potential geographic draw of [Lake Forest] and its medical staff, and for
identifying the optimal distance for placing services in outlying areas.” (RX 1179 at LFH
845). Lake Forest Hospital recognizes that Northwestern Memorial is one of its
competitors because “[p]art of the community goes downtown every day so it is natural -
for them to use Northwestern.” (RX 306 at FTC-LFH 68).

220



Response to Fihding‘ ‘No. 4_0'1: '
o ' . |
This finding is irrelevant and misleading bedause it addresses “second-stage”

competition and patient‘ﬂow analysis as a basis for defining the gcogra;l)hic market,
‘neither of whiéh is afJ'propriate in this case. (See CCRFF 389(c)). To the extent that the
. , _

patient flow analysis was considered by managed care organizations, Dr. Noether’s

theoretical analysisiis inconsistent w1th the actual busmess practices of managed care

plans. (See CCRFF 397). In any event, even if, arguendo, there are morc than fifteen
N hospltals located within 35 mmutes of ENH, those hospltals are not price-constraining
substitutes for ENH. (See CCRFF 387).

402. Slmﬂarly, Condell found that around 31% of Lake County residents left Lake
County for hospital services in 2001. (RX 1352 at CMC 20371). Condell runs ads in ENH’s
area emphasizing Condell’s marketing strategy of engouraging patients to use that hospital
instead of the downtown hospitals. (Hillebrand, Tr. 2004).

, 'Respv onse to Finding No. 402:

Thié finding is irreievant and misleading because it addresses “second-stage”
competition and p_atient flow analysis aé a basis for defining the geographic markét,
neither of which is appropriate in this case. (See CCREFF 389(c)). To the extent that the
patient flow analysis was considerec} by managed care organjzations, Dr. Ndether’s
theoretical analysis is inconsistent Wlth the actual business practices of managed care
plans. (See CCREF 397).

403. ENH, Rush North Shore and Advocate Luthernn General have similar marketing
material aimed at patients who use, or are inclined to use, the downtown hospitals by -

emphasizing that patients can receive quahty healthcare in their suburban neighborhoods.
(Hillebrand, Tr. 2004). :

Response to Finding No. 403:

This finding is irrelevant and misleading because it addresses “second-stage”
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- competition and patient flow analysis as a basis for defining the gedgraphic mafket,

neither of which is appropriate in this case. (See CCRFF 389(c)). To the extent that the
. . N “ : .

patient flow analysis was considered by managed care organizations, Dr. Noethe}fs

. . |’|
theoretical analysis is inconsistent with the actual business practices of managed care

‘plans. (See CCRFF 397). . - ) .
' oA '

404. Rush Pre’sbyferian, the University of Chicago', Loyola and the University of

Illindis at Chicago — all downtown Chicago hospitals — are within driving range of patients who
live in ENH’s general service area in northern Illinois. (Neaman, Tr. 1301). This is especially
true given that wealthier, more affluent patients (such as those who live in the Chicago North
Shore) generally are more willing to travel to receive health care treatment because, among other
reasons, they may have the income to supplement what might not be paid for under their health
insurance program.. (Elzinga, Tr. 2408). ' ’

Response to Finding No. 404:

This finding is irrelevant and misleading because it addresses “second-stage”
competition and patient flow analysis as a basis for defining the geogréphié market,
neither of which is appropriate in this cbase. (See CCRFF 389(c)). To t;he exfent that the
patient flow analysis was considered by managed car.elzlbrganizations, Dr. Noether’s
theoretical analjrsis is inconsistent with the actual businle':ss.practices of manag§d care '
plans. (See CCRFF 397).

Mr. Hillebrand did not see any analysis or ever ﬂgarlanyone at ENH warn against
fhe increases on the grounds that the price inqrease would lead to ENH losing health plans
to other hospitals. (Hillebrand, Tr. 1757-5 8). On the other hand, Mr. Hillebrand testified
that employers would have balked at the idea of a health plan telling the employe_r’s
enrollées that they have to go to another hospital system instead of ENH. . (Hillebrand, Tr.

1764). Moreover, Mr. Hillebrand testified that Evanston and Highland Park could not

have achieved the increased revenues from the post-merger health plan negotiations if
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they had been mdependent hospitals (Hillebrand, Tr. 1816-17), thus mdmatmg that
|
Evanston and HPH were pre-merger price constramts on each other.
405.  An evaluation of patlent travel patterns in this context is not an EIzmga—Hogarty
analysis “in d1sgulse (N oetl}er Tr. 5947- -48). Instead, Dr. Noether was simply using patient

travel patterns as one piece of evidence, among other pieces, in ‘considering the likely d1mens1ons
of geographlc competltlon (N oether, Tr. 5948)

Response to Finding No. 405: 0 | ., .
| Th1s ﬁ;lé;r;g" is rmsleadmg Dr. Noether, contrary to the test1mony of Dr. Elzmga |
relied on patlent ﬂow analysis in an effort to define geographic markets for acute cares
| mpatlent hospital seryices,-and her"analysis stiffers the defects that Dr. Elzinga identified
~ in the use of patient. flow analysis for ’;he purposés of defining geographic markets for |
acﬁte care hospital services. (Elzinga, Tr. 2393; Noéther, Tr; 5948).

A; Dr. Elzinga testified, basing geogre'tphic market definition on patient migration
and patiént ﬂO\;V a'galysis inherently will overstate the size of the geographic rﬁarket for
general inpétient acu't; car;: hospital services. (Elzinga, Tr. 2393). First, as Dr. Elzinga
testified, it is inco;rec? to base geo grap]:ﬁc market definitions for acute care hospitél
services-on static analysis of current patient flow, inasmuch as the existing willinghess Qf
certain residents of an area to migra'te to more distant hospitals is not probativg: of the
willingness of other residents of tha.lt.ar-ea, known as the “silent majority,” to travel longer . |
distances for hoépital services. (Elzinga, Tr. 2385-94). Furthermore, és Dr. Elzinga
testified, it is inc6rfect to base geographic market definitions for acute care hospital
services on current patient ﬂow,. due to the payer problem, inasmuch as individuals will

‘not respond to the price changes for the services because insurance companies, rather than
: the patient will pay for the price increases. (Elzinga, Tr. 2395-99).

Significantly, Dr. Elzinga expressly stated that the problems with using patient
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_ flow analysis in geographic market definitions — the silent majority fallacy and the payer

t

problem — were in'h_ererlt in any use of patient flow inl defining the geo’graphibc ‘markets for
: "
acute care hospital services. (Elzinga, Tr. 2417-18). -While Dr. Noether did not'use the .
traditional Elzinga-Hogarty test for the purposes of deﬁ'rlling the | geographic markets, she.
did use patient flow analys1s for the purposes of deﬁnmg the geographrc markets of
Evanston Hospital and nghland Park Hospltal (See ;; Noether, Tr. 5947- 48)
Nevertheless Dr. Noether failed to ‘explain how her use of patrent flow analys1s to define
the geographic markets of ENH did not suffer the defects in the use of patient flow
analysis identiﬁed.by Dr. Elzinga. (See CCFF 1669-1673). '

b. Physician Admlttmg Patterns Are Relevant To The _
' Geographic Market Analysis ' |

406. Dr. Noether also considered physician adrmttmg patterns in evaluatmg geo graphic
competltlon '(Noether, Tr. 5949). Physician admitting practices are significant “‘because the

physician is the one who is often the most responsible for choosing where a partlcular patient is
going to be admitted toa hospital.” (Noether, Tr. 5949). :

Response to Finding No. 406:

- The finding is irrelerrant and misleading. | Prices"chlarged to h_ealth plans are .'
determined at the “first stage™ of competition, in which hospitals compete for contracts
with managed care orgamzatrons (Haas-Wilson, Tr. 2456) As stated in this fmdmg, Dr
Noether is examining the hospital’s competition for physicians, when the latter choose to

“admit a patient to a hospital.. This constitutes the “second-stage” of competition among
hospitals for patients (and their physicians) based on non-price variables. (Haas-Wilson,
Tr. 2463-65; CCFF 192-194).

In any event, the application of the Merger Guidelines hypothetical morropolist

test is the proper method for delineation of the geographic market. (Merger Guidelines, §
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1.2). Dr. Haas-Wilsen’s empirical study determined that the hypothetical monopolist test -
. | ' . ) .
supports the conclusion that ENH successfuly raised its prices without customers turning

to other hospitals outside'of the North Shore triangle of ENH facilities.l (Haas—Wilson,.

Tr2667). - v
| .

407. Lake Forest Hospltal conducted a survey of customers in Lake Forest Hospltal’
service area in 2001, and'found that the customers’ primary care physicians (“PCP”) admitted
patients to such hospitals as Lake Forest Hospital, Condell, HPH, Evanston Hospital, Northwest .
Community and Advocate Lutheran General: (RX 1179 at LFH 857). The survey also found that
the most utilized hospitals were Lake Forest Hospital, Condell, HPH, Victory Memorial, Provena
St. Therese, Evanston Hospital, Advocate Lutheran General, Good Shepherd, Northwestern
Memorial, Glenbrook Hospital and Rush Presbyterian. (RX 1179 at LFH 891).

* Response to Finding No. 407:

Corrtplaint éouueel objeote to 't]:te uee of RX Al 179, to the extent that it is being
used to prove the truth of the matter asserted therein as conetituting hearsay, as defined
by Rule 801(a), F R.E. Furthermore, the results of the surveys set forth in 1 RX 1179

~ constitute double hearsay, and are madn:uss1ble for the purpose of proving the truth of the
;m_atter asserted therein pursuant to Rule 805, F.RTE., and JX 1 9§ 5 (February 10, 2005).
Subj ect to th15 objection, thls finding is irrelevant and misleading ats it relates
i merely to the “secontl—stage” of cotnpetition among acute care hospitals for patients (and
their physmans) based on non-pnce competition. (Haas—Wllson Tr. 2463- 65)
| 2. Thé Court Should Consnder The Fact That There Are Multiple Hospitals
In The Chicago Area When Evaluatmg The Relevant Geographic

Market

409. A number of hospitals compete for patients within ENH’s core service area. (RX
518 at ENH GW 2057). .

Response to Finding No. 409:

'This finding is misleading because it addresses “second—stage” competition and

- patient flow aualysis as a basis for defining the geographic market, neither of which is
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appropriate in this case. (See CCRFF 389(c)). In any event, even if, arguendo, there are ‘
more than fifteen hospltals located w1thm 35 minute§ of ENH, those hospltals are not .

Vit
price- constralmng substitutes for ENH (See CCRFF 387)
‘ 410. By way of example, in 1998, over 15,000 patlents were admitted to hospitals other
~than Evanston Hospital or HPH from the combined core service areas. (RX 518 at ENH GW
2059). Rush North Shore attracted 30% of the outmigration from ENH’s core service area. (RX
518 at 18). Advocate Lutheran General represented 16% of the outmigration. (RX 518 at ENH
GW 2059). 16% of the outmigration went to the downtown academic hospitals, a trend of
incréasing “leakage” to the downtown academic hospitals from ENH’s core service area. (RX
518 at ENH GW 2058-59). 15% of the outmigration chose St. Francis Hospital of Evanston.
(RX 518 at ENH GW 2059). 6% of the outmigration was to Lake Forest Hospital (RX 518 at

ENH GW 2059). 17% percent of the outm1grat10n selected other hospltals (RX 518 at ENH.
GW 2059) ‘

. . Response to Finding No. 410: ’ .

This finding is misleading because it addreases' “secand-stage” competitipn and ,
patient flow analysis as a basis for deﬁm'ng the géographié markat; neither 'ot' which is
appropnate in this case. (See CCREFF 389(c)).

In any event, the finding and the related fmdmgs (RFF 411 454) below are
irrelevant because the application of the Merger Guidelines hypothetical monopolist test
is the proper method for delineation of the geographic market. (Merger Gutdelines, §
1.2). Dr. Haastilson’s empirical study determined that the hypothetical monopolist test

: -supports the conclusion that ENH successfully raised its prices without customers turning
to other hospitals outside of the North Shpre triangle of ENH facilities. (Haas-Wilson,
Tr. 2452, 2667). ENH did hot see a deprease in the mtmber of managed care adtm'ssions
aé a result of ENH’s pﬁce increases in 2000 (Neaman, Tt. 1211-12; Haas-Wilson, Tr.
2667), and, with the excéption of a partial decrease at Humana, d1d not have to roll back
its price increases (Hillebrand, Tr. 1709-10). ENH management did not consider the risk

of health plans switching to other hospitals. (Neaman, Tr. 1212; Hillebrand, Tr. 1764-65;
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- ~ Newton, Tr. 1757-58): Finally, even if there is somé}outmigration of patients from the
o ] o
Evanston and HPH service area to other hospitals, these hospitals are not a-price-

constraining sﬁbstitute fof ENH. (See CCRFF 38_7).
a; ! Advocate Lutheran General

{—
B (Neaman; Tr, 1296-97; see also Ballengee, Tr. 225, in camera RX 1503 at PHCS
3667, in camera; RX 1912 at 60; Mendonsa, Tr. 558, in camera). {
I (R X 1053 at AHHC 363, in
camera; RX 1095 at AHHC 374, in camera; RX 1141 at AHHC 385 in camera; Mendonsa, Tr.
558, in camera).

Response to Finding No.411: . .
The finding is misleading, irrelevant and il.lc‘omplvete.vRespondent presents this

- information without providing ahy proof that 'the Chicago éreé is the relevant geographic
’market of that Ad'\'/oc'ate Lutheran Geperal is properly considered a competitO'r in the
market. (I
-
O
_} (Haas—Wﬂson Tr. 2635-
36, in camera; Baker, Tr. 4645, in camera).

" Based on her empirical study, and applying thé Merger Guidelines hypothetibal
monopolist test, Dr. Haas-Wilson determined that the relevant geographic market is not
larger than a triangle ‘adjacent or contiguoué to the three hospital campuses that make up’
ENH: Evanston Hospital, Highland Park Hospital and Glenbrook Hospital. Dr. Haas-

Wilson’s definition of the relevant geographic market is consistent with the testimony of
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_ health plans that ENH had power over price in network contracting due to its stfong

presence in the North Shore triangle area. (Newton, Tr. 351-52; Fouc're,_ Tr. ,901'903;

[

Ballengee, Tr. 167-68; Holt-Darcy, Tr. 1425-27; Mendonsa, Tr. 543-44 «@ B
i : ‘" -
I ). i camera, and 568 (¢ N

I,‘. A

-
(emphasis added), in paméra). |
| This finding is also misleadihg because it addresses “second-stage” competition |
and patient flow analysis és a basis fdf defining the geograplhic market, neither of which
| Ais appropriate in this case. (See CCRFF 389(c)).’ J |
412.  Advocate Lutheré.n General provides all basic services, cardiac surgery and most'

everything in between. (Neaman, Tr. 1297). Advocate Lutheran General also has a teaching
component with University of Illinois at Chicago Health Services Center. (Neaman, Tr. 1297).

Response to Finding Neo. 412:
The ﬁﬁding is misleaidinQ, irrelevant and incorrllplete. Respondent presents this

- information without providing any proof that the Chicaéo ;lrea is the ,relevar;t. geographic
market or that Advocate Lutheran General‘ is properly cpnside:ed a competitor in the
market. (I
|
]
.
Y | (1:z25- Wilson, Tr. 2635-

36, 2548-49, in camera; Baker, Tr. 4645, in camera).

Based on her empirical study, and applying the Merger Guidelines hypotheﬁcal
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monopolist test, Dr. Haas-Wilson detemﬁried that the relevant geo graphic market is not
largéf than a tr;angle; adj acent or contiguous to the t}iree hospital campuses that make up
ENH Evanston Hqsini_tal,' Highland Park Hospital and Glenbrook Hosp|ita1. Dr. Haas- |
Wilson’s deﬁﬁiﬁdn 6.f the rélevant geographic market is consistent with the testimony, of

health plans that ENH had power over pricé in network contracting due to its strong

l 4

presence in the North 'Shovre‘triangle area. (N CWtOIll, Tr. 351-52; Foucre, Tr. 901_—90,3;V
Ballcngee, Tr. 167-68; Holt-Darcy, Tr. 1425-27; Mendonsa, Tr. 543-44 ({—
I  canera, nd 565 (I
, ' ' )
A'(emphasis added), in camera). , .
. 413;. Advocate Lﬁtheraﬁ» General provided 379 ciiagnosis—related gfoupé (‘;DRGS”) in
. 1999. (RX 1912 at 60). DRGs are a system that can be used to categorize inpatients into what

are thought to be relatively homogenous groups based on the resources that are used to treat
patients on average. (Noether, Tr. 5912). ‘ ‘

Response to Finding No. 413:

The finding is incomplete. This calculation was performed by Respondent’s
expert, Dr. Noether, who made several specific adjustments to the calc‘ulation.“ For
example, Dr. Ngethér did not design‘ate. a hospital as providing care for patients in a

| p_articuIar diagn;)sis-related group (“DRG”) unless the hoépital providéd care to four or
more patients in that DRG. (RX 1912 at 60; Noether,. Tr. 5914-15). Therefore, this
methodolo gy does not necessarily accurately reflect the capacity of the hospital to provide
services to a patierﬂ: Within a particular DRG but rather reflects the hospital’s provision of
care to four or more patients in that DRG in 1999. (See Noether, Tr. 5914—15).

Furthermore, because this methodology does not reflect the actual number of patients in
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each DRG, it does not accurately reflect the number of patients treated at one hospital ina

DRG fhat was regularly treated at another hospital. (See Noethef, Tr. "6172)7 Dr. Noether
. . : o '

did not calculate the relative number of patients at one hospital who were in DRGs that -
aleo ai'e treeted at a second hospital. (Noether, Tr. ‘617‘5). Thus‘ for example, in 1999
Alexian Brothers treated patlents in 334 DRGs whﬂe ENH treated patlents in 384 DRGs.
(RX 1912 at 60). However 97.2 percent of the ENH 1;a£1ents were in DRGs for wh1ch
Alexian Brothers had prov1ded care in that year. (Noether, Tr. 6169).

The finding’s second sentence is incomplete. Complamt_Counsel refers the Court
to the definition of “Diagnosis Related Group,” as set forth 1n the parties’ joint Amended

Glossary of Terms dated April 22, 2005.

T ..
I . ;25 il 01, Tr. 2706, in camera).

Response to Finding No. 414:

The finding is mlsleadmg In her evaluation of other hospltals Dr. Haas-Wilson
.|
I . (122 Wilson, Tr.
2706, in camera). {_
I
T

The finding is also misleading because prices chérged to health plans are
determined at the “first stage” of competition, in which ﬁospitals compete for contracts
with managed care organizations. (Haas-Wilson,' Tr. 245 6). This finding, however,
considers competition for patients and physi-cians, when they choose a hospital at which :

to seek services for that patient. This constitutes the “second stage™ of competition
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among hospital$ for patients (and their physicians) based on non-price variables, such as

geographic distances between hospitals. (Haas-Wilson, Tr. 2463-65; CCFF 192-194).‘
415. In 1999, Advocate Lutheran General had .36 residents per bed. (RX 1912 at 60).

: o C :
Response to Finding No. 415:

Complaint Counsel have no specific response but have the general response
discussed in GORFF 410. ‘
: 416. Before the Merger, patients who went to HPH’s or Lake Forest: Hospltal’
emergency room with a heart attack were referred to Advocate Lutheran General for more -

advanced care. (Spaeth, Tr.2241-42) |

Response to Finding No. 416:

Complamt Counsel have no spe01ﬁc response but have the general response
discussed'in CCRFF 410. .

b. Condell

417, —
I . (1\c2:mzn, Tr. 1326; Hillebrand,

Tr. 2006; Mendonsa, Tr. 562, in camera; RX 1912 at 60). {

I (RX 1220 at CIG/IL 120108, in camera).

'Response to Finding No. 417:

Complaint Counsel have no'speciﬁc response to the ﬁnding’s first sentence.

The ﬁn&ing’s second sentence is incornplete insofar as it does not specify the
methodology that ryas used to calculate “market share.” To the extent it is based on
patient flow, this finding rs misleading because it addresses “second-stage” competition
and patient flow analysis as a basis for defining the geographic market, neither of which
is appropriate in this case. (See CCRFF 389(c)).

418.  As of February 2005, Condell provided a Afull array of services, including
everything from general obstetrics to cardiac surgery. (Neaman, Tr. 1305). Condell is not,
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however, an academic hospital as in 1999 it had no residents per bed. (RX 1912 at 60).
Response to Finding No. 418: ' !
Complaint Counsel have no specific response.

419, In 1999, Condell prov1ded 292 DRGs. (RX 1912 at 60)

Response to Finding No 419: A o : o
The ﬁndmg is incomplete. This calculatlon wa; I;erformed by Respondent’

expert Dr. Noether who made several specific adjustments to the calculatlon For
example, Dr. Noether did not deslgnate a hospital as providing cafe for patients in a
particular diagnosis-related group (“DRG”) unless the hospital pro\}ided care to four or

h more patlents in that DRG. (RX 1912 at 60; Noether Tr 5 914 15) Therefore, this
methodology does not necessanly accurately reflect the capamty of the hosp1ta1 to prov1de
services to a patient within a particular DRG but rather reflects the hospltal’s provision of
ca:re to four or more patients in that DRG in 1999. (See Noether, Tr. 5914—15).
Furthermore, becaose this methodology does not reﬂeot the actual nuﬁnber of patients in
each DRG, it does not accurately reflect the number of ;I;atiento treated at one hospite_ll ina
DRG that was regularly treated at another‘hospital. (See Noether, Tr. 6172). Dr. Noether
did not calculate the relative nomber of paﬁents at one ﬁosplital who were in DRGs that
elso are treated at a second hospital. (Noether, Tr. 6172). Thus, for example, in 1999
Alexian Brothers treated patients in 334 DRGs, while ENH treated oatients in 384 DRGs.
However, 97.2 percent of the ENH patients were in DRGs for which Alexian Brothers
had provided care in that year. (Noether, Tr. 6169).

R
—

} (RX 1521 at CMC 19875, in camera)
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Response to Finding'No. 420:

| ‘.
- Complaint 'Counsel have no specific response.

421. Condell hasa cardlac surgery program that does more open heart procedures per

year than HPH (Hlllebrand Tr 2005)

Re_sg' onse to Fmdlng No. 421: :

" 4o ,

Compleint, Counsel have no specific response.
422. Condell dida market share study of Lake County residents in 2002 and found that
“Evanston & H1ghland Park show[ed] a drop [in market share] from 14.4% to 13% over the 6 '

quarters reviewed. In absolite terms, theiy d1scharges fell by 249 cases.” (RX 1352 at CMC
20374).

Response to Finding No. 422: . .

The finding is irrelevant and misieading becelise Lake County is a political

division and not an economic “market,” and quarterly data can reflect seasonal changes.
“This finding is also misleading because it addresses “second-stage™ competition

) " v .
and patient flow analysis as a basis for defining the geographic market, neither of which

is appropriate in this case. (See CCRFF 389(c)).

c. - Lake Forest Hospital

} (Hlllebrand Tr. 2005; Holt-Darcy, Tr.
1595, in camera; RX 1912 at 60).

Response toFin‘i'iihg No. 423:

| The finding is nﬁsleading, to the extent that Mr. Hillebrand merely spoke of
services relating to the active obstetrics program at Lake Forest Hospital but concluded,
on the basis of this testimony, that Lake Forest is a “significant competitor” of Highland

Park. (Hillebrand, Tr. 2005). Furthermore, this finding mischaracterizes Ms. Holt
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Darcy’s testimony. {

. i . )
—} (Holt-Darcy, Tr. 1595,

in camera) In any event, Respondent’s expert excluded spec1alty hospltals (whlch '
oY

mclude chlldren S hospltals and women’s hospltals) from the product market (See RFF

380).

424. Lake Forest Hospital is a “very good general hospital” and “nice facility” with a |
particular strength in obstetrics. (Neaman, Tr. 1304). Lake Forest, Hospital does not prov1de any
tert1ary care. (Neaman, Tr. 1304).

Response to Finding No. 424:
Complaint Counsel has no specific response.
425.  In 1999, Lake Forest Hospital provided 213 DRGs. (RX 1912 ‘ét 6Q).
* Response to Finding No. 425: |
The finding is incomplete. This calculation V\I/a.s performed byiRespondent’s
' expert, Dr. Noether; who méde several specific adjustr:rl'é:nt.s to the calcuiation. For
example, Dr. Noether did not designate a hbspital as pfovidihg care fdr patientsina
parﬁcular diagnosis-related group (“DRG”) unless the ﬁosp'ital provided care to four or
ﬁore patients in that DRG. (RX 1912 at 60; Noether, Tr. 5914-15). Therefore, thié
methodology does not necessarily accﬁrately reflect the capacity of ihe hospital to pro{fide
services to a patient within a particular DRG but rather reflects the hospi;cal’s provision of
care to four or more patients in that DRG in 1999. (See Noether, Tr. 5914-15).

Furthermore, because this methodology does not reflect the actual number of patients in |

each DRG, it does not necessarily reflect the extent to which the services actually
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furnished by the'two hospitals in 1999 overlap. Dr. Noether did not calculate the relative -

[
number of patlents at one hospital who were in DRGs that also are treated at a second

hospltal (Noether Tr. 6172) Thus, for example, in 1999 Alexian Brothers treated

| patients in 334 DRGs, while ENH treated patients in 384 DRGs. However, 97.2 percent

of the ENH patients were in DRGs for which Alexian Brothers had provided care in that

year. (Noethey, oTr. 6169).

426. Lake Forest Hospital is not an academic hosp1tal as in 1999 it had no re81dents
per bed. (RX 1912 at 60)

Response to -Finding‘ No. 426:
The ﬁnding is misleading, to the extent Respondent relies on 1999 data regarding

the number of residents per bed, but asserts that Lake Forest Hospital “is” not now an

academic nospital. The evidence presented b;f Respondent is limited toa conclusion that,

© in 1999, Lake For'est Hospital was not an academic hospital.

427. 1In 2003, Lake Forest Hospital found that there was “an increasingly competitive
1andscape as Condell Medical Center complete[d] their $100 million facility replacement, '
Evanston Northwestern Healthcare invest[ed] $70 million in the Highland Park facility and Vista
Healthcare plan[ed] to close St Therese and build a new hospital in Lindenhurst.” (RX 1206 at
FTC-LFH 217.) ‘ .

Response to Finding No. 427:

The finding is inconiplete anci misleading. Lake Forest’s Hospital Foundation
Strategic Plan Inlplementation as of November 2000 conciuded that the acquisition of
Highland Park Hospital by Evanston was designed to enhance “price negotiating leverage |
with managed care plans.” (RX. 987 at FTC-LFH 0000227). Also, the September 2001
Lake Forest Strategic Planning Competitive Analysis of Lake County found that the ENH
strategy is to “dominate the North Shore” market to obtain more favorable pricing from

insurance companies. (RX 1144 at FTC-LFH 0001953). Furthermore, Lake Forest noted

235



that ENH had been “successful with their pricing apI'n_'oach‘ and have secured higher

prices as a result of their market position.” (RX 1144 at FTC-LFH 00019.53-54). Lake

Vi,

Forest concluded that “the stated strategy of ENH is to “continue the dominance” of the .

North Shore. (RX 1144 at FTC-LFH 0001954).

This finding also is irrelevant to an analysis of the reievant ‘market because there
is no proof that maﬁaged care organizationé turned to t’l|1é\ named third-party h(‘).spitalsv in
respl)onse to an ENH price increase. ‘When éeﬁing its prices in 2000, ENH .vs;asdr_lot
concerned with and did not factor in whether those hospifais raised or lowered their pricés
in response.. (Hillebrand, Tr., 1753-55j. |

| d. | Loyola

428. Loyola is a 474-bed tertiary care and academic hospital. (Neaman, Tr. 1300; RX
1912 at 60). ' Like ENH, Loyola has a faculty practice group. (Neaman, Tr. 1288).

Response to Finding No. 428:

Complaint Counsel have no specific response:,
429. Loyola had 405 DRGs in 1999. (RX 1912 at 60).

Response to Finding No. 429:

The ﬁnding is incomplete. This calculation was performed by Respondent’é
expert, Dr. Noether, who made several ‘speciﬁc' adjustments to the calculation. For
example, Dr. Noether did not designate a .hospitallas providing care for patients in a
particular diagnosis-related group (“DRG”) unless the.ho'spital provided care to four or
more patients in that DRG. (RX 1912 at 60; Noether, Tr. 5914-15). Therefore, this
methodology does not necessarily accurately reflect the capacity ;)f the hospital to provide
‘services to a patient within a particular DRG but rather reflects the hospital’s provision of

care to four or more patients in that DRG in 1999. (Noether, Tr. 5914-15). Furthermore,
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because this methodalogy does not reflect the actual nuinber of patients in each DRG, it
' ‘

doeé not necessarily »ref.ie_:ct the extent to which the sérvices actually furnished by the two |
hospitals in 1999 0y<‘=;,r1‘ap.'b Dr. Noether did not calculate the relative nurlnber of patienté at -
one h§>spita1 who Wer'é in Dile that also are treatéd at a second hospitai. (N oethgr, Tr.
} ) .
6169). (I
L | | : }
, (Noether Tr. 6169; RX 1912 at 44y in camera)

430. In 1999, Loyola had .60 residents per bed. (RX 1912 at 60).

Response to Flhdmg No 430:

Complaint Counsel has no specific responSe to this finding.

€. Northwestern Memorial

431, Northwestérn,Memorial is a tertlary and academic hospital that has more than 700

: beds It provides a full range of inpatient and outpatient services, from general obstetrics to
cardiac surgery. (Neaman, Tr. 1298). Northwestern Memorial is affiliated with the .
Northwestern Medical School and, in 1999, had .56 residents per bed. (Neaman, Tr. 1299; RX
1912 at 60).

Response to Finding No. 431:

Complaint Counsel have no ‘specific response.
432. In 1999; Northwestern Memorial p;ovided 381‘ DRGs. (RX 1912 at 60).
Response to Fin}jiﬁg No. 432: |

The finding is incomplete. This calculation was performed by Respondent’s
expert, Dr. Noether, who made several speciﬁc adjustments' to the calculation. For
example, Dr. Noethef did not designéite a hospital as providing care for patients in a

particular diagnosis-related group (“DRG”) unless the hospital provided care to four or
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more patients in that DRG. (RX 1912 at 60; Noether, Tr. 5914-15). Therefore, this

Ll

methodology does not necessarily aceurately reflect fhe,capacity of the hospital to provide
R . | N2 o .

services to a patient within a particular DRG but rather-reﬂects the hospital’s prOVision of

care to four or more patients in that DRG in 1999. (N oether Tr. 5914-15). Furthermore,

because this methodology does not reflect the actual number of patrents in each DRG, it -
oA

does not necessanly reflect the extent to Wthh the services actually furmshed by the two

hospitals in 1999 overlap. Dr. Noether did not calculate the relatlve number of patients at

“one hospital who were in DRGs that also are treated at a second hospital. (Noether, Tr. |

6169). (I

[N 4 . .

—}

(Noether, Tr. 6169; RX 1912 at 44 in camera).

433. Northwestern Memorial recognized that, in the Chicago market, there is a

“demand for more capacity.” (RX 1296 at NMH 2507). In response to this demand,
Northwestern Memorial has invested in growth strategies, including investing in the recruitment

‘of primary care physicians, new technology and equipment, facilities expansron land holdings
and community outreach programs. (RX 1296 at NMH 2508).

Response to Finding No. 433:

This finding is misleading because it suggests'tl.ret tﬁe exhibit’s use of the term
“market” is synonymous with the concepts of product and geographic markets, as tﬁose
terms are used under section 7 of the Clayton Act. The assertion irr the first sentence of
the finding is contradicted by the record; there is not a demand for more capacity. In fact,
“[d]espite the closure of 16 Chicago hospitals since 1987 . . . there remains an oversupply
of beds and hospitals in metropolitan Chicago and Lake County.” (RX 987 at FTC-LFH

0000227).
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434. NorthwésternfMemorial is the number one prov1der of obstetrical services in
Tllinois. (Neaman, Tr.11298). It has the premier obstetrics brand in Chicago because of its
- Prentice Women’s Hospital and possesses the largest volume of delivering mothers in the
Chicago area, including a large volume of those mothers from ENH’s area. (Hillebrand, Tr.
2003-04). Northwestern Memorial is increasing its obstetrics capabilities, having received

approval from the Illinois He‘alth Facilities Planning Board to construct a $350 million women’s
hospltal (Hillebrand, Tr! 2004; D. Jones, Tr. 1681).

Response to Finding No; 434: -
| Respondentus expert excluded slpclecmlty hospltals (Whlch include children’s
hospitals and women. s hospitals) ﬁom the product market. (See RFF 380). In any ev'ent,

‘ Respohdent’s'fmding" is irrelevant to an anal}"sis of the relevant market because theré is
no pfoof that consumers @ed to Northwlestem, Mem'orial in response to an ENH price
incréase. When setl’:ing 1ts iqriceé 1n 200“0, ENH was not concerned with and did not
consider whether ény hospital raised or lowered its prices in response. (Hillebrand, Tr.
1753-55). | |

f. * . Rush N orth Shore And Rush l"resbyterian
435 Rush North Shore has 150-200 beds and as of February 2005 it was afﬁhated with

Rush Presbyterian, a major tertlary and academic hospital. The Rush Presbyterian affiliation

clearly improved the breadth, quality and the perception of services offered at Rush North Shore.
(Neaman Tr. 1302). '

Response to Finding No. 435:

Complqi‘nt‘ Counsel have no épeciﬁc response.
436. In 1999,. IRush North Shore provided 245 DRGs. (RX 1912 at 60).»
Response to Finding No. 436: -

The finding is incomple‘ge. This calculation was performed by Resﬁondent’s
expert, Dr. Noether, who made several specific adjustments to the calculation. For
example, Dr. Noether did not designate a hospital as providing care for patients in a

particular diagnosis-related group (“DRG”) unless the hospital provided care to four or
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. more patients in that DRG. (RX 1912 at 60; Noether,' Tr. 5914-15); Therefore, this

methodology does not necessarily aceurately reflect the capacity of the hospital to brovide
services to a patient within a particular DRG but rafher reflects the hospital’e proirision of
care to four or more patients in that DRG in 1999. (N oel"lcher, Tr.- 5914-15). Furthermore,A
because this methodology does not reflect the actual number of pat1ents in each DRG,'it
does not necessanly reflect the extent to Whlch the ser;u;es actually ﬁmushed by the two
hosp1tals in 1999 overlap. Dr. Noether did not calculate the relative number of patients at
one hospital who were in DRGs that also are treated at a second hospital. (Noether, Tr. |
6169). (I
N
(Noeﬂrer, Tr. 6169; RX léli at 44, iﬁ camera). A ‘.
437. In 1999, Rush North Shore had..12 residents per bed. (RX 1912 at 605.
Response to Finding No. 437: o |

Complaint Counsel have no specific response. "
438. Rush Presbyterian has 500-600 beds. (RX l912 at 60). Like other major academic

hospitals, Rush Presbyterian offers everything from general obstetrics through card1ac surgery
and performs some transplants as well. (Neaman, Tr. 1299). '

Response to Finding No. 438:

The ﬁnding is irrelevant to an analysis of the relevant market because there is no
proof that consumers turned to Rush Presbyterian in response to an ENH price increase.
When setting its prices in 2000, ENH was not concerned with and did not factor m

‘whether Rush Presbyterian raised or lowered its prices in response. (Hillebrand, Tr.

1753-55). (.
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—} (Mendonsa Tr. 568,

in camera).

439. In 1999, .Rusﬁ. Presb‘yterian provided 370 DRGs:. (RX 1912 at 60).
) .

Response to Finding No.439: -

The findingis incomplete. Th1sI c‘alculatlon was performed by Respondent S
expert, Dr. Nogther, Who made several specific adjustments to the calculatlon. For
. example, Dr. Noether did not designate'a hos.pital' as providing care for patients in a
particular diagnosis-relate& group (“DRGf’.) unless the hespital provided care to feur or
fnore patienfs in thet DRG A(RX. 1|912 et 66; Noether,bTr. 5914-15). 'Therefo.re, this
methodology doee not necessarily accurately reflect the capacity of the hospital to provide
services to a patie'ntvwithin a particular DRG but rather reflects the hdspitel’é' provision of
cﬁe to four or more patients in that DRG in 1999. (N oether,‘ Tr. 5914-15). Furthermore,
because this methodology does not reflect the actual number of patients in each DRG, it
does not necessarily reﬂect the extent to which the services actually furnished by the two

hospltals in 1999 overlap. Dr. Noether did not calculate the relative number of patients at

one hospital who were in DRGs that also are treated at a second hospitalb. (N o'efher, Tr.

6169). (I
-
(Noether, Tr. 6169; RX 1912 at 44, in camera), |

440. In 1999, Rush Presbyterian had .76 residents per bed. (RX 1912 at 60).

- Response to Finding No. 440:
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4

Complaint Counsel have no specific response.’

441. Before the Merger, Rush North Shore demonstrated consistent growth in the
combined core service areas of HPH and Evanston Hospital. (RX 518 at ENH GW 2058). From
1995 through 1998, Rush North Shore gained 6% market share. (RX 518 at ENH GW 2058).

‘o
Response to Finding No. 441:

o

The finding is mcomplete because the exhibit states that the merket was !
“relatlvely constant ” (RX 518 at ENH GW 2058). Fnlrt\hermore the ﬁndmg is
misleading, inasmuch as the exhibit uses the term ¢ ‘market” to desenbe the “Combined
Core Service Area” that is diseussed in the exhibit. Furthermore, t.he exhibit speciﬁcally‘
states that, “[t]ogether, ENH and Highiand Park comprise 55 % of the market in_fhe’

- Combined Core Service Area.” (RX 518 at ENH GV;/' 2057).'
| g. St. Francis
442.  St. Francis is a “very good hospital,” with 300-400 beds. As of February 2005, St.

Francis was part of the Resurrection System. (Neaman, Tr. 1303). St. Francis’ services range
from cardiology and obstetrics all the way to general surgery. (RX 1854 at ENHE F16 426).

o
)

Response to Finding No. 442

. Complaint Counsel have no specific response.
443.  In 1999, St. Francis provided 312 DRGs. (RX 1912 at 60).
ReSponse to Finding No. 443: ”
| The finding is incomplete. This calculation was performed by Respondent s
expert, Dr. Noether who made several specific adjustments to the calculatlon For
example, Dr. Noether did not designate a hospital as providing care for patients in a
particular diagnosis-related group (“DRG”) unless the hospital provided care to four or
more patients in that DRG. (RX 1912 at 60; Noether, Tr. 5914-15). Therefore, this

methodology does not neeeséarily accurately reflect the capacity of the hospital to provide
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| services to a patient within a parti_eular DRG but rather reflects the hospital’s provision of
carel to four or rnore patrents in that DRG in 1999. (N oether, Tr. 5914-15). Furthermore,
because this m'ethodo_lpgy' does not reflect the actual number of patients' in each DRG, it
does not necessarily feflect the extent‘ to which the services actually furnished by '_the two

hospitals in 1999 'overlap. Dr. Noether did not caleulate the relative number of patients at

one hospital who were in DRGs that also are treated at a second hospital. (Noether, Tr.

6169). {—
—}
 (Noether, Tr. 6169; RX 1912 at 44, in camera).

444,  St. Francis had .36 residents per bed in 1999. (RX 1912 at 60).
Reeponse to Finding No. 444:

This finding is incompiete. The Medicare Payrrlent Advisory Commission
’.(“MedPAC”), an advisory body to Congress on Medicare reimbursement criteria, defines
a “major teaching hoeﬁital” ae‘a hosp&tal wrth at least .25 residents per bed.’ (Noether, Tr.
5921-22). | St. Franch had .36 resi(ients per bed and, thus, meets MedPAC’s standards as
a “major teaching hospita RX 1912 at 60). Nevertheless, rvhile Dr. Noether intended
to compare ENH’s prices to the prices charged by a control group consisting of “major
teaching hospital.s;.,’.’. which she referred to as “academic hospitats,” she did not inchrde_St.
Francis in the control group. (Noether, Tr. 5993, 6000; RX 1912 at 60).

Also, Louis Weiss ﬂospital has .35 residents per beri and, thus, meets MedPAC’s

standard for a “major teaching hospital.” (RX 1912 at 60). Nevertheless, Dr. Noether did

not include Louis Weiss Hospital'in the group of academic hospitals for the purposes of
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~ evaluating the post-merger prices of Respondent. (Noether, Tr. 6000, RX 1912 at 60) -

445.  The Resurrection system, which owns St. Francis, considers several of Evanston
Hospital’s zip codes as a part of St. Francis’ service area. (RX*135 at 12976). As of 1995,
- Resurrection considered Evanston Hospital the “market leader” in St. Francis’ service area, with
‘an 11.6% share. (RX 135 at 12930). ‘ |

'

Response to Finding No. 445:

i

The cited sburce does not say What Re.spondelnt.’sr\ finding claims, because the
"' source does not refer to any zip codes as Evanston‘Hospital’s, nor does it have apage
12930. |
" h. Swedish Covenant |
. .446. As of Febmary 2005, Swedish Covenant had 324 beds. (Newton, Tr. 472). Also.
as of February 2005, Swedish Covenant had approximately 18 family médicine physiciahs, 6

| critical care physicians, 8 transitional students and a series of other residents.  (Newton, Tr. 472).

Response to Finding No. 446:

Complaint Counsel have nb specific response.
| 447. In 1999, Swedish Covenant provided 274 DRGs. (RX 1912 at 60).
Response to Finding No. 447: |
The finding is incomplete. This calculation was performed by Respondent’s
expert, Dr. Noether, who made several specific adjustments to the calculation. For.
: example, Dr. Noether did not designate a héspital as providing care for patients in a
particular diagnosis-related group (“DRG”) unless the.ho‘spital prcvided care to four or
more patients in that DRG. (RX 1912 at. 60; Noether, Tr; 5914-15). Therefore, this
methodology does not necessarily accurately reflect the capacity ;)f the hospital to provide
sewices to a patient Witﬁin a particular DRG but rather reflects the hospital’s provision of

care to four or more patients in that DRG in 1999. (Noether, Tr. 5914-15). Furthermore,
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because this methodqlogy does not reﬂect the actual number of patients in each DRG, it
does not necessanly reﬂect the extent to which the serv1ces actually furnished by the two
hospltals m 1999 overl_ap. Dr. Noether did not calculate the relative number of patlents at
one hospital who Wer'_e in DRGS that also are treated at a second hospital. (N oether, Tr.
| , .

* 6169). (N

—
| — }

. (Noether Tr. 6169; RX 1912 at 44yin camera)

448. In 1999, Swedish Covenant had . 13 re51dents per bed. (RX 1912 at 60)

Response to Finding Ne. 448:
Complaint Counsel have no specific respohse.
i University Of Chicago

449.. The University of Chlcago hospltal a major tertlary and academic hospltal has
about 400 beds. (Neaman Tr. 1299).

‘Response to Finding No. 449:
Complaint Counsel have no specific response.
450.  The University of Chicago provides everything from basic obstetrics to
major surgical procedures. The University of Chicago hospital is affiliated with the medical

school at the University of Chicago. (Neaman, Tr. 1299-1300).

Response to Finding No. 450:

The ﬁndiﬂg is irrelevant to an analysis of the relevant market because there is no
proof that consumers turned to the University of Chicago in respohse to an ENH price
increase. When setting its prices in 2000, ENH was not concerned with and did not factor |
in whether any hospital raised or lowered its prices in response. (Hillebtand, Tr. 1753-

55).
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451. In 1999, the University of Chicago had .79 residents per bed. (RX 1912 at 60).

Response to Finding No. 451:
Wl
Complaint Counsel have no specific response to this ﬁnding

452. In 1999, the Umver51ty of Chlcago prov1ded 394 DRGs. (RX 1912 at 60)

Response to Finding No. 452: - | | ' . !
The fmdmg is incomplete. This calculatlon was:'p\erformed by Respondent s
expert, Dr. Noether, who made several specific adjustments to the calculat;on. For
example, Dr. Noether did not cies_ignate a hospital as providing caré for patients in a
particular diagnosis-related group (“DRG”) unless the hospi‘tal prov‘id_ed care to four or
| .more patients in that DRG. (RX 1912 at 60; Noether: Tr. 5914415). Therefore, this
methodology does not ﬁecessarily accurately reﬂec£ the ‘capacity of ﬁe hospital to provid‘e
' seﬁiées to a patient within a particular DRG but rather reflects the hosvpital"s pfovision of
care to four or more patients in that DRG in 1999. (Noether, Tr. 5914-15). ‘Fﬁrthérmore,
because this methodology does not reflect the actual I1;1|1mber of patieﬁts in each DRG, it
- does not necessarily reflect the extent to wlﬁch the servi::es. actually furnished by the two
hospitals in 1999 overlap. Dr. Noether did not calculate the relative number of pati:nts at
one hospital who were in DRGs that also are treated at a sec;ond hospital. (Noether, Tr.
s169). (R
L
N
(Noether, Tr. 6169; RX 1912 at 44, in camera).
i " University Of Illinois At Chicago

453. The University of Illinois at Chlcago is a tertiary care and academic hospltal
located in downtown Chicago. (Neaman, Tr. 1300).
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Response to Finding'No. 453:
o ‘ ,
Complaint Counsel have no specific response.

3. The Relevant Geographic Market Broadly Encompasses A Large
Number Of Competltor Hospitals In The Chicago Area

a. ! MCO Testimony And Documents Confirm A Broad .
' Geographic Market

(B
o

454. The Court heard testlmony from five MCOS 'United, PHCS, Aetna, Unicare and -
Great West. All of the private MCO representatives agreed that ENH competes with a broad
number of hospitals, including, among others the hospitals discussed above.

A Resnonse to Finding No.454: | K
| The finding fails to comply with the requiremenrs of Rule 46(a) of the
Commissioh’s Rules ano the Corlrlt’s Olrder. on Post A'Ilfrial Briefs, dated April 6, 2005, in
that it does not corrtaih a reference to the record to support the finding. In any event, even
rf there is, arguenoo, a broad number of hospitals competing, those hospitols arenot "
priee-constraining'sqbstitutes ‘for ENH. (See CCRFF 3.87).
455. The Aetna representative agreed that there are a large number of cornpetirig

hospitals in the North Shore region of Chicago, including, among others: Rush North Shore,
Advocate Lutheran General, St. Francis, Evanston Hospital, Glenbrook Hospital, HPH, Lake

Forest Hospital, and Condell. (Mendonsa, Tr. 484). {—
I, ((cndonsa, Tr. 561-62, in camera).

Response to Fmdmg No. 455

Respondent mischaracterizes the testunony cited to support the finding’s first
sentence. The Aetna representative testiﬁed that there were a large number of hospitals in
the North Shore area of Chicago, but he did not characterize those hospitals as
“competing.” (Mendonsa, Tr. 484.)

Respondent also mischaracterizes the testimony cited to support the finding’s

second sentence. (N
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-} (Mendonsa Tr. 561, in camera) Furthermore the ﬁndmg is mcomplete

"

in that the questions ehc1t1ng the testunony cited by Respondent were limited to -

B (Mendonsa, Tr. 560-61, in camera) . : ‘
456. According to the United representative, {—

"} (Foucre,

Tr. 1114-15, in camera; RX 1208 at UHCENH 3380, in camera). {

i (Foucre Tr. 1115 in camera; RX

1208 at UHCENH 3380, in camera). {

} (RX 1208 at UHCENH 3380, in camera)

Response to Finding No. 456:

Respondent mischaracterizes the testimony cited to support the finding. {-

| —} (Foucre Tr. 1114-15, in camera; RX 1208 at
UHCENH 3380, in camera). {—

B fouce, Tr. 1114-15, in camera; RX 1208 at UHCENH 3380, in

camera).

This finding is also misleading because it addresses “second-stage” competition
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and patient flow analysis as a basis for defining the geographic market, neither of which

is appropriate in this case. (See CCRFF 389(c)).

457. When PHCS notified its customers about the Merger, PHCS specifically
recognized altematives to EI\.IH in the “same geographical area,” including: “St. Francis Hospital
(Evanston, IL), Lake Forest Hospital (Lake Forest, IL), Advocate Lutheran General Hospital
(Park Ridge, IL), Rush North Shore Medical Center (Skokie, IL), and Holy Family Medical

Center (Des Plaines, IL).” (RX 712 at PHCS 891; Ballengee, Tr. 213-14). { | NN
. (kX 773 at ENH JL 12534, in camera).

Response to Fin.dingANo. 457:

The ﬁnding ié" incomplete and mislea‘ding'and mischaracterizés the testimony in
 the record. Before the mefger,,PHCS “could choose between the two [hospitals -
Evanston and I-[PH] andlwo_rk tﬁerlrl agéﬁ& each other” because they were “éompetitors.” |
| (Ballengee, Tr. 166-67). As aresult of pre—mérgef negotiations, PHCS obtained lower
ﬁric’es than Evans.ton was demandjﬁg because PHCS “had a competitive ehvironment
between the two hospitals” and could trade one off for‘ the other.” (Balleﬁgee, Tr. 170).
Although the PHCS documént cited lists i:he hospitéls mentioned, thé hbtiﬁcation B
merely identified for 't'he behéﬁt of ifs customers the providers in the same ‘area as ENH
| with which PHCS he;d contracts. P'HCS did not represent that any of these hospitals
constituted alternatives to 6; compétitors of Evanston or. Highland Park, nor did Ms.
~ Ballengee so tés'-tify.‘ Rather, Ms. Ballengee was mgrély asked to read the document into
the uial record vyithout ever being asked anything about her views or the views of PHCS.

(Ballengee, Tr. 214).

The second sentence of the finding is misleading and incomplete. {—
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—}' (RX 773 at ENH IL 012534, in

camera). However this does not consutute a reference to all hospltals w1thm a North'
oA
Shore area as constltutmg competitors, or the “North Shore” area as constrtutmg a

geographic market.

458. Great West also provided its subscribers with a list of hospitals in its network that

were alternatives for the ENH hospitals. (Dorsey, Tr. 1478-79). This list included Lake Forest
Hospital, St. Therese and Victory Memorial as alternatives for HPH, and St. Francis and
Advocate Lutheran General as alternatives for Evanston Hospital. (Dorsey, Tr. 1479-80). Great
West also considered Northwestern Memorial and Condell as alternatrves to the ENH hospitals.

(Neary, Tr. 631). ) : .

Response to Finding No. 458:

The finding is mcomplete and mischaracterizes the test1mony of Great West’s
employee Mr. Neary testified that after receiving ENH’s May 2000 pnce increase
demands, One Health terminated ENH because One Heelth believed the increases to be
“excessive” but was forced to return to the negotiating table —in a Weakened'negotiating
position - because it could not market its network without the ENH hospitals. (Neary, Tr.
609-11; 615-16; 618-19),

Furtherrhore, Mr. Dorsey was asked whether Great West provided subscribers.
with some information about “alternati:ve hospitals™ 1n the context of whether subscribers |
in the most general sense “could utilize” them, in that those hospitals Were available in
the network. Mr. Dorsey was not asked whether these hospitals are accessible or
convenient substitutes for ENH in any economically meaningful way. (Dorsey, Tr. 1478-

79). Mr. Dorsey also testified that, while Advocate Lutheran General was in the network,
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he did not know whether Great West considered it an alternative. (Dorsey, Tr. 1478- 79)

- The second. sentence of the ﬁndmg is mlsleadmg This testimony did not
constitute a representatlon that these hospitals were viewed as competitors of Highland
. N ' o | .
_Park Hospital or Evanston. Instead, Mr. Dorsey merely meant that these hospitals were

available through the network (Dorsey, Tr 1479).

. 459, Accordmg to the Umcare representatlve i
—} (Holt-Darcy,

Tr. 1596-97, in camera). (R
B (ot Darcy, Tr. 1596, in camero). (R

-} (Holt-Darcy, Tr. 1596-98, in camera).

'
) '

Response to Fmdmg No 459:
The finding is incomplete. {—

_} (Holt—,Darcy, Tr; 1595,'in camera). This institutional relationship between
the employed population and hospitals is often referred to as “second—stage” competition :
in the economics hterature Second—stage competltlon is the competition among hospitals
for patlents based on non—prlce variables. (Haas Wilson, Tr. 2463- 65) This testimony
d1d not address whether these hospltals competed for contracts with managed care plans,-
which is the market at issue in this case. (See CCRFF 387)

Furthermore during its negotlatlons with ENH, Unicare was not able to use the

potential option of contracting with these other hospitals to discipline ENH’s demands for

price increascs. {[
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: —} _(Holt-Dardy, Tr. 1550-51, in cc'zmera).

460. The Unicare representative testified that Unic¢are ensures that its “members have: _
access to the hospital within 30 miles of where they live or where they work so that [1ts plans]
have sufficient access.” (Holt-Darcy, Tr. 1420.)

Response to Finding No. 460:

"

The finding is mcomplete and tnlscharactenzes the testlmony of Umcare s !
representatlve Ms Holt-Darcy testified that a managhci care plan wanted “to make sure
that members have access to the hosp1ta1 within 30 miles of where they hye or work” in
ordar “tdmeet the standards that the plans put together.” (Holt-Darcy, Tr. 1420). Ms.
Holt-Darcy did not purport to speak ahout this in the contex't of what patients generally '

- want, or what a fnanaged care plan perceived as necehaary to .make a health care plan |
marketabte, as suggested by Respondent. (Holt-Darcy, Tr. 1420). ,'Al‘hu‘s, Ms. qut-Darc;l
testified that “I[y]ou look at geogranhic need, you look at marketing neada, you 100k at
access” and that “[y]ou want to see what population you have or pote_ntially havé, what
marketing thinks that they need in a particular servich I.area.” (Holt-Darcy, Tr. 1420)

. Thus, having access to a hospital within 30 miles of whlérel all enrollees live or work was |
. merely one aspect of an overall process of the contracting dec}is_ions of a managed care
plan. (Holt-Darcy, Tr. 1420). |
461 In defining the geographic market, Dr. Noether considered this MCO testirnony

identifying competitors of both HPH and Evanston Hospltal (N oether, Tr. 5951, 6049, in
camera).

Response to Finding No. 461
Complaint Counsel have no specific response to this finding.

b. Third Party Hospital Documents Confirm A Broad
' Geographic Market

462. Documents produced from certain of the hospitals discussed above confirm that
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L

these hospltals competed with, and were alternat1ve hospltals to the ENH hospitals,

| Response to Fmdlng No 462:
This finding faﬂs to comply with the requlrements of Rule 46(a) of the

| Commission’s rules and paragraph 9 of the Court’s Order on Post Trial Briefs, dated

April 6 2005, m that the ﬁndmg ‘does not contain a reference to the record to support the -

. ﬁndmg LI LA

[ )

463. St. Franc1s v1ewed Evanston Hospltal as its strongest competitor to the north
(RX 531 at 13818).

” Response to Finding No. 463:
The ﬁildjng is misleading. Although St. Francis viewed Evanston Hospital as at

competitor “to the north,” it is irrelevant and misleading for the reasons stated in CCRFF

411 above. In any event, St. Francis is not a price-constraining substitute for ENH.

(See CCRFF 387).

. ] i v ‘
This finding is also misleading because it addresses “second-stage” competition

and patient flow ahalysis as a basis for defining the geographic inarket, neither of t)vhich

is appropriate in this case. (See CCRFF 389(c)).

{_
—

B (RX 1205 at FTC-RNSMC 387, in camera). {
B (RX 1564 at ENH-RNSMC 1200, 1207, in camera). { NEGcNE
I . (RX 1564 at ENH-RNSMC 1208, in camera).

Response to Finding No. 464:

This finding is misleading because it addresses “second-stage” competition and

patient flow analysis as a basis for defining the geographic market, neither of which is



appropriate in this case. (See CCRFF 389(c)). In aﬂy'event, Rush North Shore is not a-

 price-constraining substitute for ENH. (See CCRFF 387).

of

465.  In 2002, Rush North Shore viewed its competitors as Advocate Lutheran
General, Evanston Hospital, St. Francis and Swedish Cgvenant. (Noether, Tr. 5955-56;
RX 1314 at A 5896) ' ‘ :

Response to Finding No. 465: : . N '

oA

The finding is misleading and incorﬁplete for the reasons stated in CCRFF 41(1»
abolve. The finding is misleading becéusé tile document was not‘ prepared by Rush North
Shore, but rather by Cap Gemiﬁi consultants. As such, it reﬂécts tile work of a third
party, and not necessarily the views o'f' Rush North Shore. Dr. Noether speculated that the
doéument “suggests” these are competitors Rush is fc;cusing 6n because the hospitals
were “listed” in the document. (Noether, Tr. 5955-56; RX 13 14 at .A 5896).

. This finding is aiso misleading because it addresses “secon‘c‘l-st‘ége.”vcompetition
and patient flow analysis as a basis for deﬁning the geographic market,‘ neithér of which

is appropriate in this case. (See CCRFF 389(c)).

| 466.  Condell viewed hospitals such as Evanston Hosplital, HPH, Lake Forest Hospital

and Advocate Lutheran General as competitors in its primary service area. (RX 997 at CMC
132; RX 1338 at CMC 20375).

Reéponse to Finding No. 466:

The finding is misleading and incomplete for the reasons stated in CCRFF 411 |
above. This finding is also mjsleading‘-because it addresses “second-stage” competitidn _
and patient flow analysis as a basis for defining the geographic market, neither of Whiqh
is appropriate in this case. (See CCRFF 389(c)).

467. Indeed, Condell’s market share has grown sigm'ﬁcanﬂy over the last two decades.-

For example, from 1985 to 2002, Condell’s market share in Lake County more than doubled

from 13.3% to 28.2%. (RX 1329 at CMC 19866; RX 1398 at CMC 19869; RX 1764 at CMC
19920). During the same period, HPH’s Lake County market share actually dropped from 16.5%
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to 11.8%. (RX 1329 at CMQ@" 1‘9866' RX 1398 at CMC 19869) By late 2002, Condell had
become the. cardiac surgery leader in Lake County, captunng a 36% share of the Lake County
market (RX 1398 at CMC 19868)

Response to Finding No. 467:
" The finding ié'misleading and incomplete for the reasons stated in CCREF 411

above. The ﬁndmg is also misleading because Lake County is a political division and not

. [ )
an economic “merket.” {[H
) l L

. —} (RX 703 at FTC-LFH
0000305, in camera). {_
’-} (RX 997 at CMC 000131, in camera), but not in HPH’s primary service area.
Even if, arguendo, HPH lost seme s‘h.are‘in Condell’s territory, the loss was not'eufﬁcient
to cause ENH to roll back its price increases (e, thjs was not price-constraining :
competition). With the exceprron of 5 partial price decrease at Humana, ENH did not
have to roll back its I;rice increases: (Hiilebrarld, Tr. 1709-10).

This finding is also.r,nisleadi'ng because it addresseé “second;stage?5 competition
and patient ﬂm;v" analysis as a basis for deﬁnirrg the geographic market, neither of which
is appropriate in th1s case. (See CCRFF 389(c)).
468. Provena Saint Therese Medical Center viewed its major competitors as Condell,
Lake Forest Hospital, Victory Memorial Hospital, and HPH. (RX 397 at VIS 71865-66; Noether,
Tr. 5956-57).

- Response to Finding No. 468:

The finding is mlsleadmg and 1ncomp1ete for the reasons stated in CCRFF 411
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above. This finding is also misleading because it addresses “second-stage” corhpetition -.
and patient flow analysis as a basis for defining the geographic market, neither of which
. . X . ", : .
is appropriate in this case. (See CCRFF 389(c)). -

. 469, Lake Forest Hospital recognized HPH, Condell;"|St. Therese, and Victory as other
acute care hospitals that operate in its service area. (RX 1310 at FTC-LFH 669). Internal Lake
Forest Hospital documents further show that, in the 1990s, HPH was one of Lake F orest !

" Hospital’s major competitors for inpatient admissions in Lake,County. (RX 394 at FTC-LFH

374-75). Indeed, by late 1997, Lake F orest Hospital had identified HPH as its “number two key
competitor.” (RX 306 at FTC-LFH 67-68). o . o :

Response to Finding No. 469:
The finding is misleading and incomplete for the reasons stated in CCRFF 411
. .above. This finding is also misleading because it addresses “second-Stége” competition .
and patient flow analysis as a basis for defining the geographic market, neither of which .-

is appropriate in this case. (See CCRFF 389(c)).

470. By late 1997, Lake Forest Hospital also recognized that it cdmpetéd with
Evanston Hospital. (RX 306 at FTC-LFH 67). A market survey that Lake Forest Hospital
conducted in late 1997 showed that Evanston Hospital was perceived to be one of Lake Forest
Hospital’s secondary competitors along with Northwestern Memorial, Victory Memorial and St.
Therese hospitals. (RX 306 at FTC-LFH 68). Lake Forest Hospital’s 1997 market survey further

revealed that Evanston Hospital was “taking some of the outflow from [Lake Forest’s] traditional
market.” (RX 306 at FTC-LFH 68) . ‘ '

Response‘to Finding No. 470:

The finding is based on a survey of six focus groups of 54 Lake F orest employees-
| and, as double hearsay, cannot be introduced for the purpose of proving the truth of the
matter asserted therein. (JX 1,9 5; RX 306 at FTC—LFH 67).

This finding is also misleading because it addressés “second-stége” competition
and patient flow analysis as a basis foy defining the geographic ﬁ;arket, neither of which
is appropriate in this case, (See CCREF 389(c)).

The finding is also incomplete and misleading because Lake Forest analyzed the
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ma:rket as becorhing more concentfated, with hospitals merging to enhance negotiating' |
levérage with h'ealt'h plz;ns, andeith the HPH and E&éﬁstoﬁ mergér being one in which a
markét dominant firm ‘Wa's créqted. For example, in its 2001 .budget for| its strategic plén
implementation, ILaké. Foreét characterized the Chicago area as “evolviAng‘ﬁom lops_e

(affiliation) to ﬁght (merger) hospital combinations” that were intended to “enhance price

r '

negotiating leverage with managed care plans,” c1t1'ng Evanston’s merger with Highland '
Park and the‘fh,erger of Victory Mem(;rial and St. Therese Medical Center in Léke .

' County. The document notes that, .,“[é]lthough several of the larger networks havé
dissoived, the consensus is there will be fewer independent hospitals in the future.” RX
987 at FTC-LFH 00'002A2‘7).'. Als‘o,ia Sei:)terﬁber 2001, Lake Forest Strategic Planniﬁg
Competitive Analslsis of Lake County, found that the ENH strategy is to “dominate the
North Shore” mal:ket to obtain more favorable bricing from insurance corﬁpérﬁes.
Furthermore, Lake Forest noted that ENH had been “sﬁccessful with the [ENH] pricing
approach and have secured higher prices as a result of tlheir market position.” Lake Forest
concluded that “the s‘.:élted stfétegy of ENH is to “continue the dominance” }of the North

Shore. (RX 1144 at FTC-LFH 0001953-54).

471. In 1998, Lake Forest Hospital identified it’s “key competltors as Condell and
HPH. (Noether, Tr. 5954 RX 306 at FTC-LFH 68).

Response to Finding No. 471:

The finding is unreliable hearsay based on a survey of six focus groups of 54 Lake
Forest émployees and, as doublg: hearsay, cannot be introduced for the purpose of proving
the truth of the matter asserted therein. (JX 1, 5.; RX 306 at FTC-LFH 67).

This finding is also misleading beéause it addtesses “second-stage” competition

and patient flow analysis as a basis for defining the geographic market, neither of which
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- lIs appropriate in this case. (See CCRFF 389(c)). ﬁl'any event, Lake Forest is not a price-
constraining substitute for ENH. (See CCRFF 387)." |

12

472.  In 1999, Lake Forest Hospital identified its strong competitors as Evanston
Hospital, Condell, Victory, the Rush System for Health, the Nosthwestern Healthcare Network,
_ which it acknowledged was dissolving, the Advocate System and several hospitals in Wisconsin,
(Noether, Tr. 5953; RX 703 at FTC-LFH 306-07). In the same document, Lake Forest Hospital
acknowledged the impending merger of HPH and Evanston Hospital and expressed the view that
the Merger could make HPH a more formidable competitor “‘depending on how Evanston
chooses to manage Highland Park.” (Noether, Tr. 5953; RX 703 at FTC-LFH 306).

Response to Finding No. 472:

The finding 1s misleading and incomplete for the reasons s’nated in CCRFF 411
above. RX 703 does not refer to 4“str‘o‘ng competitors” but éenerally f;stronger,
| .competition.”, (Noether, Tr. 5953; RX 763 atF TC-LI'TI—_I 306-07). Other Lake Forest
planning documents after the merger sugéest that there is less, not rnore, competition. - |
For example, in its 2001 budget for its strategic plan implementatio_n, Lake F orn'st
characterized the Chicago area as “evolving from loose (affiliation) to tight (fnerger)
hospital combinations” fhat were intended to “enhannn price negotiating leverage with
' managed care plans,” citinngvanston’s'mergé:r With Hiéhlnnd i’ark and the merger of
Victory Memorial and St. Therese Medical Center in Lake County. The documnnt notes
that, “although several of the larger networks have dissglveld, the consensus is there will
Be fewer independent hospitals in the future.” (RX 987 at FTC-LFH 0000227). Aiso, the
September 2001 Lake Forest Strategic Planning Competitive Analyéis of Lake County
found that the ENH strategy is to “dominate the North Shore” market to obtain more
favorable pricing from insurance companies. Furthermore, Lake F orest noted that ENH

had been “successful with their pricing approach and have secured higher prices as a

result of their market position.'” Lake Forest concluded that “the stated strategy of ENH
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is to “continue the dominance” of the North Shore. (RX 1144 at FTC-LFH 0001953-54).

| This ﬁiiding is aiso misleading because it addresses “second-stage” competition |
and patient flow anaiysi’s asa basis for deﬁning the geographic market, lneither of Which
is appropriate in this case (See CCRFF 389(c)). .

473. {—

Il (RX 1292 at SOH,4592, in camera; RX 1354 at SCH 4663, 4713, 4721, in camera;
Newton, Tr. 434) o ' !

Resp} onse to 'Fi'nding' No. 473:

 The ﬁnding islmisleading ai1d inco,mp'iete for the reasens stated m CCRFF 411
‘above. This ﬁnding is also misleading because it addresses “secoiid-stage” competitiori
and patient flow analysis as a basis for deﬁning the geographic market, neither of which
is approprlate in this case. (See CCRFF 389(0))

Also, {_} (RX 306 at FTC- LFH 68, in
camera), {—
_
|
|
—} (RX 1292 at.SCH 4608, in camera; RX 1354 at SCH 4713, 4721. -
See CCRFF 387).- The finding is also irrelevant, in that it refers to secend-stage
'comp'etition amolr'ig.the hospitals for the provision of care to individual patients, rather
than first stage competition in the market among acute care hospitals for the purchase and
sale of services to managed care organizations. (See Elzinga, Tr. 239