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VII. THE MERGER RESULTED IN NO ANTICOMPETITIVE EFFECTS

A. The Court Should Consider Various Economic Factors In Its Competitive
Effects Analysis : r '

515.  The economic principles that underlie the Merger Guidelines provide an
appropriate framework for analyzing the Merger. (Noether, Tr. 5900, 5903).

Response to Finding No. 515 , ' - N '

| The finding is incorrect. The 'Mergér Guideli'néls \do not provide an appropriate
framework for analyzing this Merger. 'Th&'s Merger Guidelines provide a ﬁarﬁework of
analysis to determine “whether a merger is likely é.ubstantially to léssen competition.”
(1992 Horizontal Merger Guidelines, § 0.1). In this case, the Complaint does not allege
that the mérger between Evanston Hospital and HPH lis likely to lessen competition in thé

~ future, but that the merger has already lessened competition, and Complaint Counsel has'

taken on the burden of showing actual competitive effects from the merger. For this
process, the analysis contained in the Merger Guidelines is irrelevant. For a |
consummated merger, such as the Evanston aﬁd HPH ﬁerger, where pricing data exists,
the emphasis is on the analyéis of the pricing data, not oﬁ an analysis from the Merger
Guidelines. (Elzinga, Tr. 2362; Haas-Wilson, Tr. 2467-68; CCFF 1609-1612).
516. The Merger “did not harm competition, neither pﬁcé or quality; did not lead to the

creation of market power for the merged entity; and therefore, there was no exercise of power.
To the contrary, consumers benefitted from the merger.” (Noether, Tr. 5900).

Response to Finding No. 516:

The finding is incorrect. The merger did harm competition, leading to price

increases at ENH after the merger. (See CCFF 392-502). i ]

I (e, T

287



| 4618, 4620, in camena; HaaSLWilsbn, Tr. 2637-38, in carhera).
- The me‘rger,didllead to the creation of market power, which was then exercised.
Respohdent’s 'expe_rt 'everi‘ admljtted that before the merger, Evanston aﬂd HPH both had
isbme mérket power. '(Noether, Tr. 6131-32). The merger on January 1, 2000, between

: Evanston and HPH enhanced fhe market power of ENH, the merged entity, and, after the

merger, ENH exercised its market power. (Haas-Wilson, Tr. 2657-58).
The statement, “consumers be'neﬁtted from the merger,” is not supportéd by any
. . docum.ents' or any testimony other thém the ;cestirnony c;f Dr. Noether. {—
Tr. 3004-05, 3008; Romano, Tr. 3'192,, in can‘zera.‘ See also CCFF 2033-2293). Most
: notably? Respondf:nt cannot prove that any changes to HPH’s quality outweighed the
~ anticompetitive effects of the mérger." (Noether Tr. 61 81-83).
1. | Dr;‘ Haas-Wilson’s Analysis Is Base(i 6n A Bargaining Theo‘ry‘

517 (I
I (i ::::s-Wilson, Tr. 2756, in camerd). ([

(Haas-Wilson Tr. 2757, in camera).
Response to Finding No. 517: |
| The first sentence of the fmding as stated is inqorrecf, and the cited source does
not suppért what Respondeﬁt’s finding claims. Dr. Haas-Wilson’s compétitive effects
theory is based on bargaining theory. (Haas-Wilson, Tr. 2469). Bargaining theory is
based on a body of economic thought that is well accepted m the economic literature and

for which Professor Nash won a Nobel Prize. (Haas-Wilson, Tr. 2469). {| llGGzGzG
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- |
—}, (Haas-Wilson, Tr. 2756, in camera).
o : : ot
~ 518.  Dr. Haas-Wilson’s bargaining theory is premised on the notion that the Merger led
to a reduction in the number of alternative hospitals available tg MCOs for network building,

. According to Dr. Haas-Wilson’s bargaining theory, a MCO could have excluded Evanston
Hospital from a network before the Merger because that MCOcould have used HPH, among
other hospitals in the area, as alternatives to Evanston Hospital. But after the Merger, Dr. '
Haas-Wilson surmises, a MCO could not exclude all three ENH hospitals from a network.
According to Dr. Haas-Wilson, therefore, ENH gained market power as a result of the Merger.
Withiout considering the full evidentiary context, Dr. Haas-Wilson purports to prove her theory

by demonstrating that ENH’s post-Merger prices to MCOs increased more than the prices of
competitor hospitals. (Haas-Wilson, Tr. 2472-73; Noether, Tr. 5983). '

Resgonsé to Finding No. 518: - |
The ﬁnding is incorrect in part, and the cited sources do not say what
Reépondent’s finding claims. First, while Dr. Haas-Wilson stated that before the merger,
‘a mat}éged care organization would have the option of 'formiﬁg a network wi'th Highland
Park and other hospitals that excluded Evanston, she never said that after the merger a
rﬁanagéd care organization couid not exclude all three, ENH hospitalé from. its network.
Dr. Haas-Wilson merely made the point that after the merger the option of excluding
Evanston and retaining Highland Park was no longer possible. (Haaé-Wilsoﬁ, Tr. 2472-
- 73). This put the managed care organizations m a worse bargaining positionvre.lativebto
ENH after the merger by changing the next best alternative network available to the
‘managed care organization. (Haas-Wilson, Tr. 2476).
The last sentence of this fmdiné is also incorreét. Dr. Haas-Wilson did consider
the full evidentiary context in concluding that the merger on J anuary 1', 2000, between

Evanston Hospital and Highland Park Hospital enhanced the market power of ENH, the
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merged entity, and, after the merger, ENH exercised its market power. (Haas-Wilson, Tr.

| A- (Haas-Wllson Tr. 2733, in camera) {—
— } (Haas-Wilson, Tr. 2734, in

. camera) .

2. The Pertinent Pricing Analysis Under Dr. Haas-Wilson’s Bargaining
Theory Has Both Theoretical And Empirical Dimensions

a.' AsA Theoretlcal Matter, Complaint Counsel Must Show More
", Than That ENH’s Prices Increased After The Merger

i. Price Changes Alone Are Not Evidence Of Market
' -Power

519, —
I . (B:kcr, Tr. 4702, 4644, 4649-50, 4653, in

camera; Haas-Wilson, Tr 2677, in camera, Noether Tr. 5904).

Response to Fmdmg No. 519

The finding is incorrect. {—
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(Haas-Wllson Tr. 2733-34, in camera).
{_

(Haas-Wilson, Tr. 2828, in camera).

"W

Respénse to Finding No. 520:

-} (Haas-Wilson, Tr. 2733-34, in camera).

ii. Complaint Counsel Must Evaluate And Eliminate
Viable Alternative Explanations

521.  Before concluding that post-Merger price increases were caused by the gain and

exercise of market power, viable alternatives for the price increases must be evaluated and
eliminated. (Haas-Wilson, Tr. 2677-78).

Response to Finding No. 521:

The finding is incomplete. The viable alternative explanations that one examines -
in order to determine whether the price increases are the result of market power must be
based on sound economic theory. (CCFF 581-585). In addition to selecting viable
alternative explapations_ that are based on sound economic theory, one ‘must thoroughly

- evaluate all of the viable alternative explanations. (CCFF 581).

291



In this case, Dr. Haas-Wilson utilized her expertise in economics, particularly
. i ‘
health care economics, in formulating the viable alternative explanations for the price

increase at ENH after the 'mergpr. Not only did Dr. Haas-Wilson select'the potential

' W ' ' . . . .
explanations that, based on sound economic theory, could explain the price increase at
’ |

- ENH after the Me'rger,but she also employed a systematic and comprehensive |

! 0o

niethodoiogy teevaluate the pofential explanationsl for the price increase. Dr. Haas-
: Wilson repeatedly relied upbn the ecolrmmic résearch and literature on health cére as she
. | selectéd her control groups and condﬁcted I.1er.eco’nomic pricing analysis. -(See CCFF
581}741). |
| In dﬁect corlltrast to the c.()nl1prelllenslive work that Dr. Haas-Wilson pérfonhed, the |
Respondent‘s’ exi)érts,‘ Drs. Noether and Baker, rely solely upon the learning about
demand explanatién, and were incorrect in attributihg the price increase at ENH after the
inerger to that explanation. (See CCFF 1763-2031 disc;ussing the fact that the learning
'gibout demand excuse is Withbut mérit.). R
522.  If there are credible, bemgn reasons why prices went up after a mefger, then those

“explanations would allow you to move forward and conclude that the merger was not

anti-competitive, whether you defined a relevant product market or geographic market or not.”
(Elzinga, Tr. 2404). :

Response to Finding No. 522:
Complaint Counsel have no specific response.

 523. There are many potential viable alternative explanations for a post-merger price
increase including: S ‘

@ (| (oo Wilson, Tr. 2642 in

camera, Haas-Wilson, Tr. 2484; Baker, Tr. 4652-53, in camera).
) (N (:as-Wilson, Tr. 2482-83; Baker,
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Tr. 4652, in camera).
Changes in regulations. (Haas-Wilson, Tr. 2483)

{

=! (Haas-Wilson, Tr. 2681; Baker, Tr. 4652, in camera). :

_ { (Baker, Tr, 4653, in camera; Haas-Wilson,

Tr. 2682).

] (Baker Tr. 4650:53 (discussing DX 8044), i

camera). ‘

- Changes in quality at the merging hespitals or other area hospitals. (Haas W1lson,

Tr. 2482-85, 2684). For example,

(Baker, Tr. 4653, in camera).

Changes in the mix of customers. (Haas-Wilson, Tr. 2486).
{_} (Haas-Wilson, Tr. 2585, in camera).
Decreases in the price of outpatient services. (Haas-Wilson, Tr. 2487).

Changes in information, also known as “leaming about demand.” (Haas-Wilson,
Tr. 2488).

Changes in a hospital’s marketing and advertlsmg program. (Haas-Wilson, Tr.
2683). |
Changes in teaching intensity. (Haas-Wilson, Tr. 2486-87).

Payor specific changes. (Haas-Wilson, Tr. 2687-89).

* Changes in reputation. (Haas-Wilson, Tr. 2682).

The addition of nicer amenities. (Haas- Wllson Tr. 2683).

Resgonse to Finding No. 523: .

The finding is incomplete. The viable alternative explanations that one examines

in order to determine whether the price increases are the result of market powef must be

based on sound economic theory. (CCFF 581-585. Seeé.also CCRFF 521).

Some of the subparts in this finding are incorrect. {|| GGz

I - competitive market, a firm that experiences such an idiosyncratic cost

increase would not be able to pass along a price increase to its customers because its



customers would just'switch to its competitors.

. i '
The first cite does not support proposed ﬁ_nding RFF 523(a).

—} (Baker, Tr. 4653 (emphasis added), in
~;'aiﬁeré). R - - o
| Respondéﬁt cites the wrong page for RFF 523(i). Respondent is also incorrect.in
categorizing the ’qanscript cite. It is in the pubiié record.
The source cjted dees not supiaort RFF 523(n). | Dr. Haas-Wilson did not consider
Ap'ayor specific changes to be a potential viable altema;tilee explanation for a posf—hospital—
merger price mcreésq.' She “{Xfouldn;t want to say anything on (her list of tén possibie

expianations for a price increase) is just payor related.” (Haas-Wilson, Tr. 2687-89).

524. ([N

=! (Haas-Wilson, Tr. 2744, in camera).

Response to Finding No. 524:

The cited source does not say what Respondent’s finding claims. {-

I (:1:2- Wilson, Tr. 2744, in camera).

The proposed finding is irrelevant. See CCREF 521 discussing the fact that the
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viable alternative explanations that one examines in order fo determine whether the price

~ increases is the result of market power must be based on sound economic theory.
_ i S

This finding is also irrelevant because none of Respondent’s experts considered .
: : ‘" ‘ ‘
this to be a possible viable alternative explanation for the price increase at ENH after the

merger and therefore, none did any economic analyses on this poirit. Respondent also'
. " . \ ! A v
does not claim that this accounts for all of the price increase at ENH after the merger.

525. Dr. Haas-Wilson did not put any probability estimates on any of these potential
explanations. (Haas-Wilson, Tr. 2678). Nor did she know how much of a chance there would

need to be that an alternative explanation explains a price increase for it to be considered
“viable.” (Haas-Wilson, Tr. 2680).

. Response to Finding No. 525:

The finding is irrelevant, incorrect and misleading. Probability estimates are not,
relevgnt to potential explanations. There does not need to be a determinatioﬁ of “how
much of a chance” there is that an alternative explanation explains alpricé increase for the
explanation to be considered “ﬁable.” The appropriate question is V\.rhethe.r the potential :
alternative explanation for the price increase at ENH after the merger is based on sound
economic theory. See CCRFF 521 discussing the fact that the viable alternative

explanations that one examines in order to determine whether the price increases is the

result of market power must be based on sound economic theory.

. 0000 ]

(Haas-Wilson, Tr. 2745-46, 2754, 2755-56; in camera).

Response to Finding No. 526:
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' & 1 1

The ﬁndmg is irrelevant and incomplete. —
— } (CCFF 392, 689-692). The only issue remaining

on this score is Whether the price increases were due to the exercise of market power or
) ‘some alternative explanation that is based on sound economic theory. An alternative
eXplanation must account for all of the.price increases in order for market power to not be

. *Mlu

" part of the explana‘uon otherwise the price increases are deemed antlcompetltlve -

- I (CCFF 631, 556). (I
ﬁ (Haas-Wilson,
~ Tr. 2615, in camera; CFF 632). {_
(Haas-Wilson, Tr. 2637 (referring to DX 7024), in camera; CFF 693).

527
I (.. T 1649501

camera).

Resnonse to Finding No. 527:

The cited eomce does not say what Respondent’s proposed finding says. {- '

I . (B:kcr, Tr. 4649-50, in camera). (NN
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. - T .
_} Moreover, Dr. Baker who is the sole source for

this ﬁndmg, lacked cred1b1hty (See CCFF 1742- 1762) . :

N

iii. In Partlcula'r, Complaint Counsel Must Rule Out
B ' “Learning About Demand” To Show That ENH
Exercised Market Power As A Result Of The Merger.

(Baker, Tr. 4654-55, 4699-4700,.4743-44,

4747-48, 4769, in camera).

Response to Finding No. 528::

The finding is incorrect for several reasons. {—
I
4752-4755, in camera). {— |

| — (CCFF 703725, 1912-194,
‘in camera). : ' - ’ .
I
—} (CCFF 696-702, 1797-

1809)
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.
. | ' I III-
_} See CCRFF '99-10‘} discussing academic and community hé)spital's.
In any event, ].Dr. Bai(er lacked c'redibility.v (See CCFF 1742-1762).

520.

(Baker, Tr. 4655-56, ineamera).

" Response to Finding No. 529:

“The finding is irrelevant. (GG

IR (-:s-Vilson, Tr. 2732-33 (referring to DX 7046), in camera).
(See, e.g. CCFF 737). ‘ :

In any everit, Dr. Baker lacked credibility. (See CCFF 1742-1762).

530.

- (Baker, Tr. 4757-59, 4761-62, 4812, in lcamera).
Response to Finding No. 530: | . g
The finding i incorrect. (N
’
I
| |
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(Haas-Wilson, Tr. 2728, in camera). (N

o . W ' v
I, (1i-os-Wilson, Tr. 2728 (discussing DX 7062
at 1, in camera), in camera). ([ N

B (Hoas Wilson, Tr. 2728 (discussing DX 7062 at 1, in

camera), in camera). In any event, Dr. Baker lacked credibility. (See CCFF.1742-1762). .

s31. (I

" I (Nocther, Tr. 5970-72; Baker, Tr. 4813-14, in camera). In fact, the literature on
markets with asymmetric or imperfect information dates back to at least 1961, includes several
papers published in well-respected journals, and includes a Nobel Prize in Economics awarded in
2001. (Noether, Tr. 5970-72 (describing DX 8108)).

' Response to Finding No. 531:

The finding is incorrect. The learning about demand explanation was put forth by
the. experts hired by ENH in this case. (Haas-Wilson, Tr. 2488). {—

_} (Baker, Tr. 4770-71,in camera). Dr. Noether also testified that none of
the literature she discussed applies theories of imperfect information to hospital mergers.
(Noether, Tr. 6143). By Dr. Noether’s own admission, the theory of learning about

demand is a disequilibrium argument; because Evanston was not well informed about the
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demand for its §ewic¢s, the market allegedly was not in equilibrium. (Noether, Tr. 5990).
The literature, however, deals with equilibrium market failures caused by asymmetric

information. Learning about de‘:mandAhas nothing to do with whether ENH knew more or

less about the terms of the ﬁ'ansaction than did the customers (the MCOs), which is the

: ’as_ymmetry with which the 1itefatu’re deals. In any event, Dr. Baker lacked credibiljty.

- (See CCFF 1742-1762). .

' ,

i

iv. . The Court Should Consider Both Price Levels And
Price Changes When Evaluating Whether Price
" Increases Were The Result Of Market Power From The
Merger '

{—

Tr 5989, 5991 Haas-Wilson, Tr. 2823-24, in camera)

Response to Fmdmg No. 532

The finding i is incorrect, {_
—} (Haas-Wilson, Tr. 2495, CCFF 503-504).
The finding is also incorrect and mlsleadmg {—
4 —} (See CCFF

1763-2026).

b. As An Empirical Matter, Complaint Counsel Must Show That
‘ENH’s Post-Merger Prices Increases Were The Result Of ‘
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. 0
(Noether, Tr. 6105-06,
in camera; Baker, Tr. 4671, 4811, in camera). This i issue is discussed more depth below in

Section V.A.2, 3.

Market Power

533.

K

Response to Finding No. 533:

The cited sources do not say what Respondent’s proposed finding claims. .
-
—} (Noether, Tr. 6105-06, in camera; Baker, Tr. 4671, 4811, in
camera). ,i The second sentence is not a finding of fact.

Thé proposed finding is incorrect because Dr. Haas-Wilson exainined the possible
alternative explanations for the post-merger price increases at ENH, and she concluded |
that the merger on January 1, 2000, between Evaﬁston Hospital and Highlén;l Park
Hospital enhanced the market power of ENH, the merged entity, and that; after the
lﬁerger, ENH exercised its market power. (Haaé-Wilson, Tr. 2657-5 8). _
e
—} (Haas-W.ilson, Tr. 2733, in camera).

3. This Court Also Should Take Into Account Other Competitive Effects
Considerations

534.  The Court’s competitive effects analysis also should take into account: (1) the
vast improvements in quality of care after, and as a result of, the Merger (discussed in Section
VIID); (2) the limited barriers to entry into the market and the repositioning of existing market

participants to foster competition (discussed in Sections V.B.3.b.; IX.A); and (3) the inability of
~ HPH to remain viable in the long-term due to its financial problems (discussed in Sections
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t

V.B3.b;IXB.1). - T
Response to Finding No. 534:
Resporident cites ilo support for this finding. This is contrary to the judge’s April

6, 2005, Order on Post Trial Briefs, statmg that each proposed finding shall have a valid

- and correct c1te to the record

B. The Pre-Merger Competltlve Landscape Is Inconsistent With Dr.
' Haas-Wilson’s Bargaining Theory

e This Case Involves A Differentiated Product
535, As discussed in Section VI, hospital services are a differentiated product.

| (Noether, Tr. 5910, Haas-Wilson, Tr. 2492). They are differentiated on both product and
- geographlc dlmensrons (Noether, Tr. 5911)

| .Response to Fmdmg No. 535: |

| | Tl're finding is too vague to address dircctly. Complaint Courrsel do not disagree
that hospital services are aAdiffercntia'ted product. However, without specific 'citations to
what in Section VI lllcsporrdent is attempting to include in this finding with the reference
“as discussed in Sccﬁon VL,” Complairrt Counsel is unable to address the specifics of this
finding. Many of the Respondent’s proposed findings in Section VI are incorrect,
incomplete or irrelevant. (See CCRFF 366-514).
536. Product differentiation has a number of dimensions including: (1) breadth of

service, measured by number of DRGs; (2) size, measured by number of beds; and (3) teaching
intensity, measured by number of residents and interns per bed. (Noether, Tr. 5911-12).

Response to Finding No. 536:
The finding is incomplétc. Hospitals offer differentiated products or services that

are differentiated on many characteristics, not just these three. Hospitals are



differentiated geographically (see RFF 5 35),> and by other ¢haracteristics such as location .
and reputation. (Haas-Wilson, Tr. 2492). - v

3

537.  Inadifferentiated product market, firms that are closer substitutes to each other . '
are more likely to constrain each other’s competitive behavior., (Noether, Tr. 5911).

Response to Finding No. 537:

The finding is irrelevant. Hosﬁitals.are differentiated on many characteristics.

" (See CCRFF 536); In addition, hospitals sompete on two different levels, competition for
inclusion in mahaged care plans (Haas-Wilson, Tr. 2456-57 (discussing DX 7026)), and,
once in a'm.anaged care plan, competition for patiénts. (Haas-Wilson, Tr. 2463-64

. (discussing DX 7026)). Without knowing the level of competition that is being referred.
to or the; characteristics of hospitals that are being compared to determine whether the \
ho'spi‘tals are close substitutes, it is impossible to vapply this generalization tolthis case,
and it is therefore irrelevant.

2. Evanston Hospital And HPH Were Not Close Substitutes

a. Evanston Hospltal And HPH Were Not Close Substltutes From
. A Product Perspective

538. Evanston Hospital and HPH were not each other’s closest substitutes in product -
space. (Noether, Tr. 5901; Neaman, Tr. 1306; Spaeth, Tr. 2244). Before the Merger, HPH could
not possibly have replaced all of Evanston Hospital’s services in a MCO’s network because

Evanston Hospital was a much larger hospital with an academic affiliation and offered a much
. broader array of services. (Chan, Tr. 706; Neaman, Tr. 1306-07; Spaeth, Tr. 2285).

Response to Finding No. 538:

The finding is irrelevant and misleading. First, whether or not Evanston and HPH

were each other’s closest substitutes, before the merger there was substantial overlap in

the services offered between Evanston and HPH. {| NN
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"I (RX 1912 at 44, in camera).

Second, in com'ﬁeting for inclusion in managed care plans it is irrelevant whether

+ W

- HPH could havo replaced all of Evanston Hospltal’s services in a managed care plan's
: netWorkZ Befo;:e the merger, Highland Park, along with other hospitals in a managed
- care plan's network, could have replaced all of Evanston’s Hospitals services in the |
maneged care organizatioo’s network. (Heas-Wilson Tr. 2472 (emphasis added))
539. Before the Merger Evanston Hospltal’s closest substitutes in product space were
other academ1c/tert1ary care facilities such as Dr. Noether s academic control group hospitals.

(Noether Tr. 6160, 6196) '

Response to Finding No. 539:

The finding i incomplete and'nﬁsleading. Prior to the merger with Highlend
'Park, Evanston’s c¢losest competitors in product spéce ;vere hospitals that offered tertiary
services. '(N oether, Tr 6160;61). There is no commonly accepted precise .deﬁm'tion of
tertiary services, but ‘it means more‘sophisticated services. (Noether, Tr. 6160).
Hospitals that offered services that were on average more eomplex fhan Evanston include
hospitals in Dr. Noether’e academic control group as well as hospitals in Dr. Noether’s
c'ommunity cont1_'oi group. The following hospitals in Dr. Noether’s community hospital
 control group all offered, on average, more complek services than Evanston: Alexian
Brothers Medical Cent_er, Louis A Weiss Hospital, Northwest Community Hospital, |

Resurrection Medical Center, Rush North Shore Medical Center, and St. Francis
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Hospital. (Noether,. Tr. 6168-72 (discussing DX 7130, same document as RX "1912 at -

25); CCFF 1867-1869 (Alexian Brothers); CCFF 1873-1875 (Louis A. Weiss Hospital);

i

CCFF 1880-1882 (Northwest Community Hospital); CCFF 1886-1888 (Resurrection

Mediéél Center); CCFF 1892-1894 (Rush North Shore K/Iedical'Center); CCFF 1900-

1902 (St. Francis Hospitél)). - | | " - !
" i. Evanston Hospltal And' I-\IPH Offered A leferent |

Breadth of Services

' 540. A breadth of service analysis supports Dr. Noether’s conclusion that Evanston
Hospital and HPH were not “likely to be very close substitutes.” (Noether, Tr. 5917).

Response to Finding No. 540:

The finding is irrelevant. A “breadth of servic':e analyéis” ignores an importaﬁt
way that Evanston Hospital and HPH were very close substitutes, in that a managed careI
organization could use one to replace the other in its networks, when done in cdnjunction
with the other hospitals in the networks. The reason for this is that Highland.Park and
Evanston were competitors in the same section of Cfillilcago’s northern suburbs. People in

‘ that area could go north to one hospital or south tO the ollthelr and reccive-the‘: samé leyel of
services. The Iﬁanaged care network needed one of the two 'hospitals in its network.
Ballengee, T. 166 (I
|
(Mendonsa, Tr. 516-5 17 in camerd).
(.
(Mendonsa, Tr. 517-18 in camera). One Health attempted to market a plan

without the three ENH hospitals and failed. (See CCFF 1133-1162).
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_ 541." Dr. Noether uged the number of DRGs treated by a hospital to analyze “breadth of
services.” (Noether, Tr. 5913). Dr. Noether considered the number of DRGs treated at twenty

hospitals that compete one way or another with at least one of the merging hospitals. (N oether
Tr. 5913- 14) {

- (RX 1912 at 44, in camera).

Response to Findiné'No. 541:

The ﬁnding is ineomplete and misleading. ~Dr. Noether did not use the dumber' of

- DRGs treated by»a, hospital, but rather the number of DRGs treated by a hospital more
,tl_lan four times in a given time perlod. This procedure is arbitrary and potentlally
* misleading. (See CCRFF 542). .
Iﬁ addition, the twenty hospitals that Dr. Noether selected were selected in an
arbitrary manner. (See CCFF 1821-1833).
542. In conducting this analysis, Dr. Noether excluded any DRGs in which a particular
hospital treated fewer than four cases in a particular year, because she did not want to credita
* hospital with DRGs that were either coding errors or the result of a patient coming into the
. emergency room being treéated until stabilized and then transferred out. (Noether, Tr. 5914-15).
Dr. Noether used 1999 data to conduct this analysis because she wanted to look at the breadth of

service at the different providers in the market in the period immediately leading up to the
Merger (Noether, Tr. 5913, 5916-17).

Response to Findingl No. 542:

The finding isl misleading. Dr Noether’s procedure is arbitrary. Dr. Noether
testified that she could have used three or five cases instead of four. »(N oether, Tr. 5914-
15). Yet Dr. Noether’s procedure yields anomalous results. If one examines Highland
Park, .the number “o'f‘ DRGs varies whether the count is made for a calendar year or a fiscal
year. (Sée CCFF 1839). Dr. Noether testified only that, if there were four (or three or
five) cases coded under a particular DRG, it is possible that the case may be an incorrect

coding or could be a case later transferred, not that it was necessarily so. (Noether, Tr.
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5914-15). It is possible that Dr. Noether’s procedure eliminates procedures from

hospitals that they actually perform. Thus, her meastire of DRGs is not an accurate view
of what hospitals could do in the future, only what they have done in the past, limited to .
the fact that they actually performed four such procedurgs in the time period in question.

543. Evanston Hospltal treated the fourth most DRGs out of the twenty hospitals that
Dr. Noether considered. (N oether, Tr. 5915). . o

" Response to Finding No. 543:
The finding is unsupported es stated. The record evidence does not show how
~ many DRGS Evanston Hospital (or any hospital) tfeated, only the number of DRGs
. Evanston Hospital (or any hospitai) treated four or more times. (See CCRF F 542).
544. HPH provided the fewest number of DRGs oot 'of the twenty hospitals that Dr. .

Noether considered, providing a little over half the number of DRGs that Evanston Hospltal
provided. (N oether, Tr. 5916)

Response to Finding No. 544:

The finding is unsupported as stated. The record evidence does not.show how
many DRGs HPH (or any hospital) treated, only the number of DRGs HPH (or any
hospital) treated four or more times. (See CCRFF 542). |

545. Three hospitals — Loyola, University of Chicago.and Advocate North31de had
“slightly more DRGs” than Evanston Hospltal (Noether, Tr. 591 7)

' Response to Fmdmg No. 545:
The finding is unsupported ‘as stated. The record evidence does not show how
many DRGs Loyola, University of Chicago, or Advocate Northside treated, only the
number of DRGs Loyola, University of Chicago, and Advocate Northside treated four or

more times. (See CCRFF 542).
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546. Three hospitals — Northwestern Memorial, Advocate Lutheran General and Rush
Presbytenan had shghtly fewer DRGs than Evanston Hospltal (Noether, Tr. 5917).

Resgonse to Fmdmg No. 546: . . .
-The finding is'unSup,ported as stated; The record evidence does not show how

rnany DRGs Northwestern Memorial, Advocate Lutheran General, or Rush Presbyterian

E treated only the rumber of DRGs Northwestern Memorlal Advocate Lutheran General

hoen ' ]

" and Rush Presbytenan treated four ormore times. (See CCRFF 542)

547 The number of DRGs at HPH was very similar to the number of DRGs at Lake
Forest Hosprtal and the two Vista Hosprtals N oether, Tr. 5917)

Response to Fmdmg No. 547

The ﬁndmg is unsupported as stated The record evidence does not show how
many DRGs HPH, Lake Forest Hospital, or the two Vista Hospitals treated, only the
number of DRGs .HPH, Lake Forest Hosprtal, and the two Vista Hospltals treated four or

more times. (See CCRFF 542).

543

(Noether, Tr. 5986; RX 1912 at 44, in camera (describing DX 8113)). {=

(Noether; Tr. 5986; RX 1912 at 44, in camera). {
(Noether, Tr. 5986; RX 1912 at 44, in camera).

 Response to Finding No. 548:

The finding is unsupported as stated. The record evidence does not show how
rnany DRGs any of the listed hospitals treated, only the number of DRGs the listed
hospitals treated four or more times. (See CCRFF 542).

549.  The difference in terms of breadth of service between Evanston Hospital and HPH
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is further evidenced by the fact that Evanston Hospital had fertiary services pre-Merger, while -
HPH, to a large extent did not. (Haas-Wilson, Tr. 2491). Accordingly, §

(Haas-Wilson, Tt. 2551-52, in camera). , "

Response to Finding No. 549: ' "

Tﬁe finding is'incomplete and misleading.l While Evanston Hospital was
generally recogniiéd as a tertiary hospital (ora “community/tei'tiary” hospitél (CCFF 34))
pre*mergér, both Evanston and Highland I;ark offered many of the same services. All
hospitals offer a core of basic primary and secoﬁdary services. (Noether, Tr. 6159). _
e
I (X 1912 at 44, in camera). Moreover, in at
least one important respect, the two hospitals were similar. They were both located in the
North Shore suburbs, which was unportant to managed care plans who waﬁted to get
“adequate geographic coverage. (See CCRFF 540).

1

550. In sum, it would have been difficult for MCOs to substitute HPH for Evanston
Hospltal in their networks before the Merger because HPH did not prov1de many of the services
that Evanston Hospltal provided. (Noether, Tr. 5918).

Response to Finding No. 550:

The finding is incorrect. It Wou_ld ﬁot'have been difficult for managed care
organizations to substitute HPH for Evanston Hospitai pre-merger, ‘I/Jecause the managed
care organization would not have been substituting Highiand Park for Evanston on a one-

for-one basis, but would have been substituting Highland Park and the other hospitals that



were in the mariaged tare organization’s network for _Evanston; (Haas-Wilson, Tr. 2472;
' .

CCREF 540).

i Evanston Hospital And HPH Were Hospltals Of Very

‘ t leferent Sizes

[}
I

551. ‘Evanston Hosp1tal and HPH were not close substitutes because they were
hospltals of very dlfferent sizes. (N oether, Tr. 5921)..

Response to Emgmg No. 551

The finding is irrelevant and rmsleadmg Managed care organizations found that
. Evanston and Highland Park were glose substitutes, in terms of the MCOs offering a
netWérk ‘that was vattractiveA to customers aiong ﬂ_ie corridor between Highland Park and
’ Evanston Hdspital. lA mgnaged .ca.re o’réam'éation could use'Highland Park and the other
hospitals in its nétwork és a replacement for Evanston Hospital, or Evanston Hospital and
the other hospita1§ in its network as a replaceﬁeﬁt for Highland Park. (HéasQWilson, Tr.
.2472; CCREFF 540). ,!The difference in size between th'e two hospitals was never

mentioned by the payers as an obstacle to using only one of the hospitals in its network.

552.  To look at hospital siie, Dr. Noether considered the number of staffed beds for the
same twenty hospitals considered in the breadth of service analysis. (Noether, Tr. 5918).

Response to Finding No. 552:
Complaint Counsel have no specific response.

553. Staffed beds are different than licensed beds. (Noether, Tr. 5918-19). Each
hospital is licensed to have a certain number of beds, and that number serves as the upper bound
on the number of staffed beds. (Noether, Tr. 5919). But often, depending on the demand for
their services, hospitals do not actually staff all of the licensed beds. So the staffed beds number
is the number of beds that are actually in operation. (Noether, Tr. 5919).

Response to Finding No. 553:
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Complaint Counsel have no specific response.: | S

554.  Although the Medicare Cost Report data suggests that Advocate Northside had
over 650 beds in 1999, based on publicly available information, such as Advocate Northside’s
website, Dr. Noether concluded that Advocate Northside is really a 507-bed hospital. (Noether, .
Tr. 5919-20). ' ' :

"
Response to Finding No. 554:

Complaint Counsel have no specific response. ,.

" 555. Evanston Hospital, with 411 staffed beds in 1999, was seventh out of the twenty
hospitals that Dr. Noether evaluated in terms of bed size. (Noether, Tr. 5920; RX 1912 at 60).

Response to Finding No. 555:

Complaint Counsel have no speciﬁc response.

¢

: : .55 6. In this regard, Evanston Hospital was most sirhilar to Advocate Lutheran General,
Advocate Northside, Rush Presbyterian, Northwestern Memorial, Advocate Lutheran General,
University of Chicago and Loyola in terms of bed size. (RX 1912 at 60).

Response to Finding No. 556:

The finding is inconsistent with the cited document and incorrect. {—
I (=X
11912 at 60, (taking the difference between the bed size of ENH and the named hospitals)
in camera)). ([
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RX 1912 at 60 (—
-}) in camera)

: 557. Incontrast, HPH w1th 157 beds in 1999, was nineteenth out of twenty in terms of

bed size. (Noether Tr. 5920; RX 1912 at 60) s In that sense, HPH was most like Condell, with
163 beds in 1999, and Jake Forest Hospital, w1th 142 beds in 1999. (Noether, Tr. 5920; RX
1912 at 60)

Response td Flinding No. 557:

Complaint Counsel have no specific fesponse,

jii. Unllke Evanston Hospltal HPH Had No Teachmg
~ Component

558.  Evanston Hosjnital and HPH were not .particularly close substitutes pre-Merger
given that Evanston Hospital was an academic hospital and HPH merely was a community
' hosp1ta1 (Noether, Tr. 5924)

Response to Finding No. 558:

The cited source does not say what Respondent’s finding claims. Dr. Noether
does not refer to Evap'ston H6$pital és an “academic hospital,” but as a “mﬁj or teaching
hospital.” See CCRFF 99 for a disc;ussion of the problems of categorizing hospitals.

The finding is irreleyént. Managed care organizétidns found.that Evanston and
Highland Park Were close substitutes in terms of the MCOs offering a network that was
attréctive to custgrﬁers along the North Shore corridor between Highland Park and
Evanston Hospital. A managed care organization could use Highland Park and the other
hospitals in its network, including teaching or academic hdspitals, as a replacement for

Evanston Hospital, or Evanston Hospital and the other hospitals in its network as a
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replacement for Highland Park. (Haas-Wilson, Tr. 2472; CCRFF 540). The difference

4

between the two hqspitalsin terms of academic or teaching status was never mentioned
", '

by the payers as an obstacle to using only one of the hospitals in its network.

_ 559. MedPAC defines “major teaching hospital” as 0;16 that has at least 0.25 medical
 residents per bed. (Noether, Tr. 5922). The number of residents per bed is an indicator of
tedching intensity. (Noether, Tr. 5921). Evanston Hospital, which had .3386 medical residents
per bed, satisfied this definition of a major teaching hospital, (Noether, Tr. 5922; RX 1912 at
60). HPH, which had no residents pre-Merger, obviously did not satlsfy the deﬁmtlon ofa major
teacHing hespital. (Noether, Tr. 5923 RX 1912 at 60).

Response to Finding No. 559:
Cbmplaint Counsel have no specific response. |

L b. EVanston Hospital And HPH Were Not Clos'e‘ Substitutes From
A Geographic Perspective

560. As discussed in Section VLB.1, a number of hospitals are closer (both in terms of
distance, driving time, service area and physician admission patterns) to Evanston Hospital than
HPH. And some hospitals are closer to HPH than Evanston Hospital.

Response to Finding No. 560:

Respondent cites no support for this finding. Thls is contrary to the judge’s April
L 6, 2005, Order on Post Triai Bﬁefs stating that each pro}:oéed finding shall have a Valid ,
and correct cite to the record.
The finding is irrelevant both to market deﬁnitign and to the analysis of
' énticoinpetitive effects in this merger case. After a merger has been consmated; an
“economist can reiy on direct evidence to determine that a merger _reauced competition; It
is not necessary in such a case to prove what the market is and to measure market shares
to infer whether the merger reduced competition. Direct evidence includes post-merger

pricing behavior%f evidence from the rﬂerging parties themselves (i.e., how they assessed
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| the merger), and the assessment of the consequences of the mefger by customers in the
mafketplace. ('Elzinga,' Tr. 2362; Haas-Wilson, Tr. 2468).
| Dr. Haas-Wiison used eueh direct evidence to reach the conclus'ion that the merger
created or enhanced market power and that ENH exercised that'me.rket power. Dr. Haas-

- ' Wilson demonstrated a Signiﬁcantly larger post-merger price increase at ENH that at

N (:i¢:5Vilscn, T
’2734, in camera).' |

Dr. Haas-Wileen did ﬁot have to define relevant markets to reach her conclusion
that> the merger ereated or enhancecIl market power and that ENH exercised that market
~ power, so this and other ﬁri_c}ings on the pre-merger geogréphic “cldseness” or’geographic
“competition” are irrele\}ant. Moreover, Dr. Haas—Wilsen explained that having found
such a price mcreese, that itself demonstrates a geographic market, so to the extent that a
geographic market mest be proven, such findings are also irrelevant to the geographic

market issue.

Finally, the location of Evanston Hospital and HPH in the North Shore suburbs.of

314



Chicago made them important hospitals. When they merged, the merger gave ENH
market power. The three ENH hospitals formed a geographrc triangle that d1d not contam
any other hospitals. Th1s was a very 1mportant geographic area due to its demographics
Managed care plans beheved that they needed erther HPH or Evanston hospital in their
network in order to successfully market their plans After the merger managed care plans
believed they had to meet ENH’s demands for higher pnhes It was irrelevant to the
managed care plans that they had other hospitals in their networks outside of the triangle
formed by the three ENH hospitals. (See CCRFF 562).

«  The proposed ﬁnding ignoresthe head-to-head competition that follows from

| Highland Park’s and Evanston’s geography A person travelmg up the North Shore from

Chicago “would stop at Evanston” ﬁrst and then “Highland Park would be the next
hospital.” (Holt-Darcy, Tr. 1426). Evanston and Highland Park Hosprtals compete for
patients from people living in between the two communities. (Holt-Darcy; Tr 1426;
Neary, Tr. at 600-01; CX 1 at 3-5; CX 2 at 7). The North Shore community viewed
Evanston and Highland Park as competing hospitals where people on the North Shore
could choose either to go north to one or south to the other to receive the sarne services at
the same level. (Ballengee, Tr. at 166, 170-171 (“comp‘etitive environment between the
two hospitals”)). This North Shore area also roughly corresponds to the Evanston- |
Highland Park Hospital Combined Core Service Area (“CCSA”), which includes the -
towns of Deerfield, Highland Park, Fort Sheridan, Highwood, Lake Forest, Glencoe,
Northbrook, Glenview, Golf, Kenilworth, Techny, Wilmette, Winnetka, Evanston and

Skokie. This area spans a densely populated suburban corridor that runs for about 15

315



miles north-south along the shore of Lake Michigan, and extends roughly ten miles west '
o_fthe Lake. (CX 348 atv2; CX 360 at 7; CX 359 at 16; CX 84 at 21). Looking at this
combined core servjce drea, ENH’S core area had a total population of I281,912

(projected growth' of '-’.1%), 'with an avei'age income of $111,194, and Highland Park’s
~ coreareahad a total populatioh of 128,021 (projected growth of 2.4%), with an‘avrerage

income of $1604433. The most obvious “overlap area” was in Northbrook and Glencoe

with 49,9I2Ape9ple (projected growth .7%), and an average income of $153,582. (CX

- 360 at 12). ENH comprised 44% qf the share of this combined core service area. The

comBined entity had a 5 5% share of the CCSA. (CX 360 at 13). ENH held the largest
éhare (33%) within Higmand Park’s (32%) core area with Lake Forest next (9%) (CX 360
a2y, o .

Ms. Ballel':lgee testified that Highland Park was the “prﬁnary alternative” to
Evanston because it jsits to the north'bf these communlities. .Evanston on the south.
There’s [sic] no hospitals in between and it tends to be a north-south migration of the
populace.” (Ballehgelé,' Tr. 168 ). ENH indicated to PHCS that ENH was an entity
“cohtrolling all of thése communitiés.” (Ballengee, Tr. 176, 177 (“they indicated that
they already had the market share for these communities,” indicating a 60% market
share)). ENH executives told PHCS tﬁat eliniinaﬁng St' Francis, Rush North Shore, and -
Condell would nlqt' justify a lower rate because they were not viewed by ENH as
signiﬁcént competitors. (Ballengee, Tr.181-82). Eliminating the ENH system from the
health plan’s network would leave a large area that would be “uncovered” from the

standpoint of the health plan. (Ballengee, Tr. 181). Other hospitals in PHCS’s network,
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such as Rush North Shore, Lake Forest and Lutheran General Hospitals, were not

considered to be “viable alternatives™ to ENH because “there would be a large area that
' o '

would be not served by the comrrium'ty hospitals.” (Ballengee, Tr. 183-84). Ms.

Balleﬁgee emphasized that the customers of PHCS “mé/‘IOOMg at obviously wanting to

have good hospitals in it to provza’e good services, they have a breadth of services that
it
they re offering, and that they have good accesmblhty to those services wzthzn their

communities.” (Ballengee Tr. 152 (empha51s added)).

In add1t1on, other payors made similar comments. Ms. Foucre testified that

consumer preferences mean that “in a heavily populated areé, having the hospitals that are

in that area in network can be important” and that “there are certain geographies where . .

. people who are decision-makers at key employers may reside, and"ensuring that we haci
an adequate neﬁork .. . is also important.” (Foucre, Tr. 885). Similarly, Mr. Mendonsa
of Aetna e;mphasized that, in the context of developing a hospitél network, ~“fa]cc‘es_s is ..
. making sure that employees can get to the facilities ﬁzat we believe and have determined
are the facilities they want to go to0.” (Mendonsa, Tr. 4§5 I(emphasisadded)), Mr.
Mendonsa testified that people “typically want to go to a hospital in their community”
(Mendonsa, Tr. 485), and that, regardless of mileage, {—
I (\nclonsa, Tr. 565, in
camera). {—
_ } (Mendonsa, Tr. 516, in camera). He also

explained that, if there is an employer who has executives living in the area “those things

all come into very important play as employers make decisions. {_
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(Mendonsa, Tr. 517, in camera). Futthermore, Ms. Holt-Darcy of Unicare testified that
“[ylou wari_t to see _whatpbpulqtion that you have, or potentially have, v;)hat marketing

thinks they need in aﬁarticztlar service area.” (Holt-Darcy, Tr. 1420 (emphasis added)).

c. Evanston Hospital And I{PH Had Much Closer Substltutes :
+  Than Each Other

hy ot y

| "561. The following subsectlons are'intended to supplement the geographlc market
discussion. (See Section VL.B.)

} Resgohse to Findihg‘ No. 561: \
Respondent cites no support for this finding. This is contrary to the judge’s April
- 6,2005, Order on Post Trial ABriefsl stating that each proposed finding shall heve a valid

and correct cite to the record

i Evanston Hospltal Had Several Closer Substltutes Than
HPH

562.  As far back as 1996, managed care executives believed that Evanston Hospital
had many strong competitors and substitutes. (RX 145 at ENH JH 12083)

Resgonse to Fmdmg No. 562

Complaint Counsel objects to the reliance on RX 145 at ENH JH 012083 to the
extent that it is introduced t}}e truth of the matter asserted therein. The quoted statements
in RX 145 attributed to managed care executives ate double hearsay, and are inadmissible
for the pitrpose of t;roving the truth of the matter asserted therein pursuant to Rule 805,
F.R.E., and JX1 q 5 (February 10, 2005).

The finding is irrelevant, incomplete, and misleading. The finding is irrelevant

for the reasons given in CCRFF 560 above. The finding is incomplete and misleading
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because it does not distinguish between first and second stage competition. As explained _

by Dr. Haas-Wilson, hospitals compete with one another in tWo distinct ways. In tne ﬁr'st
, "

way, referred to as “fnst—stage” competition, hQspitals compete for inclusion in managed.

care pians. It is at this stage of competition that price is."determined. In the second way

hospitals compete, referréd to as “second—stage” competition- hospitals compete for

patlents once they are in a managed care plan s networilc A (Haas-Wilson, Tr. 2456, 2463-

65). The finding does not dlStlIlgl.llSh between the two stages of competltton and is thus

1ncomp1ete.

‘The witnesses cited never said that there were many hospital competitors or

‘substitutes with respect to “first-stage” competition, which is the competitive dynamic by

which hospital prices are determined. (Haas-Wilson, Tr. 2456). Far from it. {-
—} (CCFF 959-1312, in
camera). {_

I (5 c.c.

Ballengee, Tr. 179-80; Mendonsa, Tr. 520, in camera; Eouc're, Tr. 901-02). Health plans
testiﬁed that the three ENH hospitals combined form a triangle of a service or catchment |
area in which the service areas of the hbspitals are contiguous. (F oncre, Tr. 901-902
(“there are no hospitals within that triangle, thare are no other facilities™); Foucre, Tr.

901-903 (The area in this triangle is a heavily populated with affluent communities,

~ where corporate decision-makers and prospective customers live); Ballengee, Tr. 168 (
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“Highland Park 'sits t¢'the north of these co'rnmunities Evanston on the south. There’s
|
[szc] no hospitals in between and ittendstobea north-south migration of the populace”)

ENH told payers after the merger that ENH held power in the contrguous area that
its hospltals surrounded. For example, ENH indicated to PHCS that ENH was an entity

“controlling all of these 'comrnunities.” (Ballengee, Tr. 176, 177 (“they indicate.d that

+ 0o

vthey already had the market share for these commumtres > indicating a 60% market

share)). ENH executiVes told PHCS that eliminating St. Francis, Rush North Shore,. and

~ Condell would not Jusnfy a lower rate because they were not viewed by ENH as

s1gn1ﬁcant compet1tors (Ballengee Tr.181- 82) {—

-} (CX 129 at 1, in camera). Thus, from the health plan perspective, ‘{-
I (:io!t-Darcy, Tr. 1561, in camera).
(e
(Holt-Darcy, Tr. 1602, in camera). | R R

I ((cndonsa, Tr. 543-44, in camera). I

Bl (Mendonsa, Tr. 542-43, in camera).
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Eliminating the ENH system from the health plan’s network would leave a large
area tﬁat would be ‘_‘unéovered” from the standpoint 6f the health plan. (Ballgngee,‘ Tr.
v " ‘
181). Other hospitals in PHCS’s network, such as Rush North Shore, Lake ForeSt and
Luthefan General Hospitals were not considered to be ‘z‘viable aiternatives” to ENH
because “there would be a large area thaf would be not :served by the commumty ‘
hospitals.” (Ballengee Tr. 183-84). The access problé'rr; was heightened because
conllpames in or near the triangle area include Kraft Foods, Allstate, Sara Lee, and Ai)bott
Laboratories. There are no noﬁ-ENH hospitals in this triangle. United Healthcare does
ynot. believe it could ha§e a viable network without ENH. (F'oucre,‘ Tr. 901-903).
.|
—} (Mendonsa, Tr. 517, in camera). .
| 1) Eiranston Hospital’s Closest Substituiés From A
Product Perspective Were Advocate Lutheran

General And Northwestern Memorial

563. Evanston Hospital’s chief competitors were Advocate Lutheran General and
Northwestern Memorial. (Chan, Tr. 706)

Response to Finding No. 563:
| The finding is incbmplete and misleading for the reasons stated in CCRFF 562
above. Market participants believed that Evanston’s “main competitor” was Highland
Park. (Neary, Tr. 600- 01)
564. Around the time of the Merger, One Health considered Advocate Lutheran
General to be one of the main alternatives to ENH. (Neary, Tr. 630-31; Dorsey, Tr. 1480-81). In

addition, One Health considered Northwestern Memorial as an alternatlve to ENH. (N eary, Tr.
631). . :
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-Response to Finding'No. S564: -

" The ﬁnhing’,is ithmplete and misleading for the reasons stated in CCRFF 562
and 563 above. In eddition, the finding is misleading and incomplete because it fails to
mention One Health"s actuzrl post—merger experience. At first, Mr. Neary,vih consultation

: with other One Healthvrhanagement concluded that One Health could still market its

network w1thout the ENH facilities. (N cary, Tr. 615 16) The conclusion that One,
Health could market its network Wlthout the ENH facilities turned out to be incorrect.
L “After the termination, we irhmediately started receiving complaints from our sales staff
abou’r the termination and rrraldng requests of us to try to re-open negotiations with

N ENH” (N eéry,' Tr. '617)._ One Health’s sales staff could not market the network without
having the ENH hospitals in the network. (Neary, Tr. 618-19). In response to these

- complaints, One I:Iealth re-opened negotiations with ENH in the fall of 2000.. (Neary, Tr.
617-18; Hillebrand, Tr. 1708; Dorsey;' Tr. 1439, 1441-42, 1456-57; CX 266 athl).
Moreover the finding ignores' the relative importance of the three ENH hospitals and the
accessibility they prov1de to the populatlon living between Evanston, nghland Park and
Glenbrook. (Neary, Tr 600-01).

565.  The representative from United testified that Evanston Hospltal competes with

Advocate Lutheran General. (F oucre, Tr. 942). In United’s view, as between Advocate Lutheran
General, St. Francis, and Rush North Shore, Advocate Lutheran General, which is perceived as -
one of the highest quality hospitals in Chicago, is the most comparable facility to Evanston
Hospital in type of services, quality of services and size of the facility. (Foucre, Tr. 943-44, 947).
United also viewed Northwestern Memorial as Evanston Hospltal’s competitor for certain
services. (Foucre, Tr. 946).

Response to Finding No. 565:

The finding is incomplete and misleading for the reasons stated in CCRFF 562
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and 563 above. In addition, the finding is misleading and jncomplete because it fails to

mention that Ms. Foucre of United testified, “I don’t'’know that I have a mechanism for

. ’ . o,
measuring quality of service or have looked at that.” (Foucre, Tr. 942). Ms. Foucre
testiﬁed that consumer preferences mean that “in a hea\'f"ily popuiated area, having the
hospitals that are in that e.rea in network can be hnpoﬂ;nt” e.nd that “there are certain
geographies where . people who are demsmn—maker; ;t key employers may reside, and
ens;Jring that we had an adequate network .- ..is also nnportant.” (Foucre,. Tr. 885). Ms.

Foucre testified that the three ENH hospitals combined form a triangle-of a service or

catchment area in which the service areas of the hospitals are contiguous. (Foucre, Tr.

| 901-902 (“there are no hospitals within that triangle, there are no other facilities). The

area in this triangle is very heavily populated with very affluent communities, where
corporate decision-makers and prospective customers live. (Foucre, Tr. 901-903).
United Healthcare does not believe it could have a viable network without ENH.'

(Foucre, Tr. 901-902, 925-26).

566. The PHCS representatlve viewed Advocate Lutheran General as a significant

' competltor for Evanston Hospital before the Merger. (Ballengee, Tr. 211). PHCS still considers
Advocate Lutheran General a significant competitor for Evanston. (Ballengee, Tr. 211). For
purposes of developing its network and deciding which hospitals to include, the PHCS
representative viewed the services and quality at Advocate Lutheran General to be comparable to
ENH. (Ballengee, Tr. 191). '

Response to Finding No. 566:

The finding is incomplete and misleading for the reasons stated in CCRFF 562
and 563 above. Ms. Ballengee testified that Highland Park was the “pfimary alternative”

to Evanston because it “sits to the north of these communities Evanston on the south.
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'There’s '[sic] 1no'hospitals in betwéén, and it tends to be'a north-south migration of the
popillace.” (Bailen'gee, ITr. 167-68 ). ENH indicated to PHCS that ENH was an entity
“contiolling all of theise 'cbmmgnities.” (Ballengee, Tr. 176, 177 (“they| indicated that
they alréady had the r'i.iai'ketlshare for these communities” indicating a 60% market

 share)). ENH executives told PHCS that eliminating St. Francis, Rush North Shore, and

! 4

| Condéll wouid noi; justify a lower rate because the}; were not viewed by ENHas
-significant competitors. (Ballengee, "l'"r. 181-82). Eliminating the ENH systeni ﬁom the
. ’health' plan’s network would leave a large area that would be “uncovered” from the
standi)oint of the health plain.' (Ballengee, Tr. 181). Other hospitals in PHCS’s network,
sﬁcli as Rush North.Shoi_e, Lake'Fcirest ‘and.Lutheran General Hospitals, weré not
iionsidered to be “iriable alternatives” to ENH, because “there would be a laige area that
would be not serv.ed by the community hospitais;” (Ballengee, Tr. 183-84). Ms.
' Ballengee emphasized that the cu_ston:iers of PHCS “gria looking at obviously wanting to
have good hospitals in it to provide good services, ihe)z' have a breadth of services that

theyre offering, and that they have good accessibility to those services within their

communities.” (Ballengee, Tr. 152 (emphasis added)).

s67. (.

. (1oii-Darcy, Tr. 1596, in camera). (N |
(Holt-Darcy, Tr. 1596, in camera). ' ‘

Response to Finﬁing Nq. 567:

‘The finding is incomplete and misleading for the reasons stated in CCRFF 562

and 563 above. The finding is also incomplete because it fails to mention that Ms. Holt- -
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Darcy of Unicare also testified that “[y]ou want to see'what population that you have, or
potentiqlly have, what marketing thinks they need in a particular service area.” (Holt-

) of,
Darcy, Tr. 1420 (emphasis added)). Ms. Darcy, the .Unicare representative, testiﬁed that.
“together they [Evanston and Highland Park] make sort of a triangle of [sic] service or
catchment area.” (Holt-Darcy, Tr. 1425). She testrﬁed that “there are other hospitals in
those geographies but not necessarily overlap in that seilse ” (Holt-Darcy, Tr. 1425)
“Dependmg on which way you re travelmg you would stop at Evanston and‘ go to

Highland Park would be the next hospital.” (Holt-Darcy, Tr. 1426) For the people
living in between the two hospitals, ¢ you could go to either one equally dlstant.”' (Holt-
 Darcy, Tr. 1426). (I
(Holt-
Darcy, Tr. 1561, in camera). {—

_} (Holt-Darcy, Tr. 1602 in camera). -

568. —
—} (Mendonsa, Tr. 561, in

camera).

Response to Finding No. 568:

| The finding is incomplete and misleading for the reasons stated in CCRFF 562
and 563 above. In addition, the finding is incomplete and misleading because Mr. 1 k
‘Mendonsa of Aetna emphasized, in the context of developing a hosoital network, that |
“[a]ccess is . . . making sure that employees can get to the facilities that we believe and
have determined are the facilities they vilant to go to.” (Mendonsa, Tr. 485 (emphasis

added)). Mr. Mendonsa testified that people “typically want to go to a hospital in their
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community” (Mendotsa, Tr. 485), and that ([
. f ' ’ ‘
. ‘ ‘ i . )

(Mendonsa, Tr. 517, in camera). (| NN
- (Mendonsa, Tt 516, in camera). ([
(Mendonsa, Tr. 517, in camera).

—} ‘(Mendonsa, Tr. 568, in camera).
s69. (.
| (<X
1351 at BCBSI-ENH 5230, in carrera).

(RX 1351 at BCBSI-ENH 5230, in camera). §

(RX 1368 at
BCBSI-ENH 5182-83, in camera). {

— }- (RX 1368 at BCBSI-ENH

5183, in camera)

Response to Fiﬁding No. 569:

The finding is incomplete and misleading for the reasons stated in CCRFF 562

and 563 above. {



(See RX 1351 at
. ‘ : " ‘
BCBSL—ENH 5228-29, in camera). Presentation of “alternatives” in the context of trying

to assure access at the time of termination is not the same thing as having aviable

: , _ . . K
marketing alternative for the network as a general matter. ENH did not call Blue erss to
testify even though Respohdent listed Blue Cross on its witness list.

For Blue Cross to replace ENH from the network, an entirely different analysis of

the health plan’s marketing needs would have had to take piace. {__

B (oit-Darcy, Tr. 1550-53, in camera).
...
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) (RX 1368 at BCBSI-ENH 5180, in camera). :
LN A (2) Evanston Hospltal’s Closest Substitutes From A

Geographic Perspective Were St. Francis And
Rush North Shore

| -

_} (Ballengee, Tr. 212; RX 754 at PHCS 7582, in camera; Ballengee,
Tr. 263, in camera). In addition, PHCS viewed Rush North Shore as a significant competitor to
- Evanston Hospital. (Ballengee, Tr. 211-12) |

Response to Finding No. 570:
‘The ﬁnding is incomplete and misleaciing for the reasons stated in CCRF F 562

'end 563 above; As to the first assertign, Ms. Ballengee did' not use the word .
“elternati\ie.” (Balleggee "'Fr. 212). The second assertion is misleading. Ms. Ballengee
festiﬁed that “I’'m not sure it [Rush Noﬁh Shore] is. It may be.” (BallengEG, Tr. 2'1 1)
Furthermore, any analysis of the geographic substitutes must take into account that

' looking at the area between Highlar‘ld Park and Evanston, there was a not insubstantial

. group population for whom"both hesi)itals were each other’s closest substitutes.
571. One Health saw St. Francis as Evanston Hospital’s most s1gmﬂcant competitor.

(Dorsey, Tr. 1472, 1479; Neary, Tr. 631) In addition, One Health believed that Rush North
Shore could be a substitute for Evanston Hospital. (Neary, Tr. 624).

Response to Finding No. 571:

The finding is incomplete and misleading for the reasons stated in CCRFF 562



and 570 above. Moreover, according to One Health, ENH’s “main competitor” was

HPH, not St. Francis. (Neary, Tr. 600-01). '
_ o ", ,
In addition, the finding is misleading and incomplete because it fails to mention .
One Hgalth’s actual post-merger experience. At first, I\/ir Ne@, in consultation with
other One Health managément, concludéd that One He;ﬂth could still market its network
without the ENH facilities. (Neary, Tr. 615 -16). The gollclusion that One Health could
mall‘ket its netWork without .the ENH facilities turned out to be incorrect. “After the
terminﬁtion, we immediately s;[arted receiving complaints from oﬁr sales staff about the
termination and making réquesté of u‘sito try to re-open neg(‘)tiations with ENH.”: (Neary,
h Tr. 617) One Health’s sales staff could not market thJe netwofk without having the ENH |
hospitals in network. (Neary, Tr. 618-19). In response to these corﬁplajnts, One Health .
re-opened negotia;tions with ENH in the fall of 2000. Moreover, the ﬁndiﬁg igﬁores the
relative importance of the three ENH hospitals and the accessibility they prox;ide to the
population living between Evanston, Highland Park and Glenbrook. (Neary, Tr. At 600-
. | 01). |
572.  According to the representative from United, Evanston Hospital competes with St.

Francis. (Foucre, Tr. 941). In addition, the United representative agreed that, because of their
close proximity, Rush North Shore and Evanston Hospital were competitors. (Foucre, Tr. 941).

Response to Finding No. 572:

The finding is incomplete and misleading for the reasons stated in CCRFF 562,
563 and 570. The proposed finding is also misleading in characterizing Ms. Foucre’s
views as to competition between St Francis, Rush, and Evanston: Ms. Foucre testified

that consumer preferences means that “in a heavily populated area, having the hospitals
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that are in that area in‘network canibe important” and that “there are certain, geographies
thre ... peo;ile who aie.decision-makers at key erifiployers may reside, and ensuring |
that vsle had an adeqiiate network . . . is also importan .”‘ (Foucre, Tr. 8é5). Ms. Foucre
testified that the_'thre'e. ENHIhospitals cdmbined_ form a triangle of a service or catchment

- area in which the service areas of the hospitals are-contiguous. (Foucre, Tr. 901-902

+ '] ,

- (“there are no hospitals within that triangle, there are no other facilities™). The area in
- this ll'iangle. is a ifery heavily populateld with very affluent communities, Where. corporate
. decision-makers and fprospeétive customers live. (Foucre, Tr. 901-903). United does not
| beliéile it could have a Vial)le network without ENH. (Foucre, Tr. 9(.)1-902,’ 925-.26); .
573 .
. (-ndonsa, Tr. 562, in camera). (IR
(Mendonsa, Tr.
| 562,: in camera).
ﬁResponse to Finding' No. 573:
The finding islmcoinplete and misleading for the reasons stated in CCRFF 562,
'563 and 570 above. This finding is also incomplete and misleading because it rediices the
idea of hospital competition to merely mileage rather than how hospitals are viewéd by
~ consumers and how they compete to be in a network. For example, Mr. Mendpnsa of
Aetna emphasiz_ed, in the ccintext of developing a hospital network, that “[a]ccess is . . .
making sure thai employees can get to the facilities that wé believe ana" have determined

are the facilities they want to go t0.” (Mendonsa, Tr. 485 (emphasis added)). Mr.

Mendonsa testified that people ‘ftypically want to go to a hospital in their community”

(Mendonsa, Tr. 485), and that {|EE
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. . fi] ‘
—} (Mendonsa, Tr. 516, in
camera. {—
(Mendonsa, Tr. 517, in camera). { N
_} (Mendonsa, Tr. 568, in camera).

- {—
_} (Holt-Darcy, Tr. 1595-96, in camera). -

Response to Finding No. 574:

The finding is incomplete and misléading for the reasons statéd m CCREFF 562,
563 and 570 ébove. This finding is also incofnplete and misleading because it reduces the
idea of hospital c‘ompetbition to merely mileagé rather than how hospitals aré .vi‘ewed 'by
‘consumers and how they compete to be in a network. Ms. Holt-Darcy of Uhicare,
testified that “[y]ou want to see what population that you have, or potentially have; what
marketing thinks they need in a pariicufar sefvice area.” (Holt-Darcy, Tr. 1420
(emphasis added)). Ms. ~Holt-Da:rcy testified that “to gétﬁer they [Evanston and i{ighland
Park] make soﬁ_qf a triangle of [sic] sewice or catchment area.” .(Holt;Darcy, Tr. 1425).

She testified that “there are other hospitals’in those geographies but not necessarily
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overlap in that sense.f* (Holt«Darcy, Tr. 1425). “Depending on which Way you're
traveling you would stdp at Evanst’oh and go rto Highland Park would be the next
hospital.” »(Ho'lt-Dar'cy,‘Tr. 1426). For the people living in between thle two hbspitals |

(Evanston and H1ghland Park) “you could go to either one equally distant.” (Holt-DaIcy,

- Tr. 1426). {—
(Holt-Darcy, Tr. 1561, in camera). (RSN
. I (iolt-Dacy, Tr. 1602, in camera).

575. A 1996 study conducted by Bain revealed thaf Blue Cross executives VieWed St.
‘Francis asa viable substltute for Evanston Hospital. (RX 145 at ENH JH 012083)

Response to Finding No. 575;

Complamt Counsel objects to the reliarice on RX 145 at ENH JH 012083, to the

extent that it is introduced the truth of the matter asserted therein. The quoted statements

‘m

in RX 145 attributed to Bl;1e Cross executives are double hearsay, and are iﬁadnlissible-
for the purpose of proving the truth of the matter asserted therein pursuant to Rulel 805,
F.R.E., and JX1 § 5 (February 10, 2005).

The ﬁnding is incompletelat‘ld misleading for the reasons stated in CCREFF 562, |
563 and 570 abqve. “This ﬁhding is also incomplete Because it omits a reference to a
Blue Cfoss press; release referred to therein that concludes: (1) “18 percént of the increase
in hospital costs is driven by rising provider consolidation”; (2) “The research shows
every one percent incréase in hospital market share due to consolidation leads to an

approximate 2 percent increase in inpatient expenditures, and (3) “in practice, it [hospital
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~ consolidation] often gives providers greater market clout tp raise prices which rarely
: translates into tang1b1e benefits for patients, employers, and soc1ety 7 RX 1368 at
Ot

BCBSI-ENH 5180, in camera)

576. {

I, (R 1803 at HFN 515, in

camera). Indeed, Resurrection documents have recognized Evanston Hospltal as a competitor
since at least 1995. (RX 119 at 12602, 12631- 32) o

Response to Finding No. 576:
The finding is misleading and irrelevant for the reasons stated in CCRFF 562, 563
and 570. .The first assertion is inadmissible doublé hearsay. The second assertion is
, . misleading Because it relates to a study done by Deloitte & Touche Cbﬁsulting Group and
was not authored or produced by Resurrection Health Care System.‘ | | .
ii.  HPH’s Closest Substitutes From Both A Pr(l)duct And

Geographic Perspective Were Lake Forest Hospltal And
Condell

577 (N
(Foucre, Tr. 944; Mendonsa, Tr. 562, in camera;

Dorsey, Tr. 1472; Ballengee, Tr. 212; Holt-Darcy, Tr. 1595, in camera).
| Response to Finding No. 577:
The finding is irrelevant for the reasons stated i CCRFF 562‘, 563 and 570. In
addition, the proposed ﬁnding is misleading in a general sense. Respondent never asked -
| Witnesses whether the hospitals were “su‘bsﬁfutes” or to speciﬁcélly say if they thought
that hospitals compete with respect to ‘;fust-sfage” cofnpé‘tition, which is the competitive

dynamic by which hospital prices are determined. (Haas-Wilson, Tr. 245 6). {-
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|
(Mendonsa, Tr.'- 562, in'camera). Ms. Ballengee ancl Mr Dorsey never testified that
COndell was a signiﬁcant'competitor to Highland Park. (Ballengee, Tr.'212; Dorsey, Tt.
1472). Ms. Foucre used the word “primarily.” (Foucre, Tr. 944). {1 N EEEEEERENEN
. . , -
_} El{lolt-Darcy; Tr. 1595, in camera).

Respondent’s vague questions did not distinguish the first stage at which price is
. set .frorn “second-stag'e” competition. As to ﬁrst-stage competition, which involves
contractmg between hospitals and health plans to be part of a network. health plan
_ witnesses testiﬁed that the relevant area of compet1t1on for ENH with respect to
participation in health plan networks — the ﬁrst level of competition — is a triangle

adjacent to or contiguous to the three hospital campus that make up ENH. (Newton, Tr.

351-52; Foucre, Tr. 901-903; Ballengee, Tr. 167-68; Holt-Darcy, Tr. 1425-1427,

Mendonsa, Tr. 543-44). ([
I (B:!lengee, Tr. 179-80; Neary, Tr. 617; and

Mendonsa, Tr. 520, in camera).

Second-stage competition is the competition among hospitals for patients based
on non-price vafiables. (Haas-Wilson, Tr. 2463-6-5). Assertions about the “second
stage” of competition (Haas-Wilson, Tr. 2463—65)'are offered to suggest that consumers
will switch in terms of price, even though that did not happen in this case (Neaman, Tr.
1211-12). Here, ENH never expeCted any consumer switching in response to the price

{
increase. (Neaman, Tr. 1212; Hillebrand, Tr. 1764-65, 1757-58; Newton, Tr. 367). Dr.
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Elzinga alludes to this by calling it the “silent majority fallacy” whereby the assumption

is made that patients will travel to more distant facilities in response to a price increase by
. o

local hospitals. (CCFF 1674-79). Dr. Elzinga concludes that the decision to select a
particolar hospital is not driven primarily by the relativé“prioes between hospitals

(Elzinga, Tr. 2388-89), and the decision to travel to a hiore distant 'hospital i§ highly
R o ) '

personal (Elzinga, Tr. 2387- -88).

75—
IR (: X 75 i PHCS 7582, i

camera). | (RX 754 at PHCS -
7582, in camera). ‘

. .Response to Finding No. 578: ' C

The finding is misleading and irrelevant for the'reasons stated in CCRFF 562, 563-
and 570. In addition, respondent’s proposed finding is incompletevbecause the document
states that the alternatlve for Evanston is “questionable.” In addition, the proposed
ﬁndmg ignores that Ms. Ballengee testified that Highland Park was the “primary
alternatlve to Evanston because it “sits to the north of these communities Evanston on
the south. There’s [sic] no hospitals in between and it tends to be a horth—soﬁth migration
of the popolaco.” (Ballengee, Tr. 168 ).. ENH indicated to PHCS that ENH was an entity |
“controlling all of these communities.” (Ballengee, Tr. 176, 177 (“they indicated that
‘they already had the market share for theso communities” indicating a 60% market
share)). ENH executives told PHCS that eliminating St Francis, Ruéh North Shore, and
Condell would not justify a lower rate because they were not viewed as significant

- competitors. (Ballengee, Tr.181-82). Eliminating the ENH systeni from the health
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plan’s network Wwould-leave a large area that would b’E.: é‘uncovéred” from the standpoint

. | ' .
of the health plan. (Ballengee, Tr. 181). Other hospitals in PHCS’s network, such as
Rush North Shore, Lake‘ ‘Forest| or Lutheran General Hospitals, were no”c considered to be

. . . . ' . .
“viable alternatives” to ENH because “there would be a large area that would be not
I

served by the commumty hospltals ” (Ballengee, Tr. 183-84). Ms. Ballengee empha51zed

 that the customﬂrs of PHCS “are lookmg at obv1ously wanting to have good hospitals in .

t

it to provide gopd services, they have a breadth of services that they re oﬁ’ering, and that

5 they have good accessibility to those services within their communities.” (Ballengee Tr.

152)

579. Terry Chan, who was respons1ble for managed care contracting for HPH before
the Merger and now works for Children’s Hospital, viewed Lake Forest Hospital as HPH’s'
closest competitor. (Chan Tr. 647- 48 652-54, 656~ 5,7 730)

Response to Finding No. 579:

- The finding ig misleading and irrelevant for the reasons stated in CCRFF 562, 563

and 570.

580. Spaeth also cohﬁrmed ihat, before the Merger, HPH’s primary competitor was
Lake Forest Hospital. (Spaeth, Tr. 2239). .Lake Forest Hospital was HPH’s primary competitor
because of the major overlap between both hospitals’ medical staffs. (Spaeth, Tr. 2163). Over

200 of the same physicians were on both HPH’s and Lake Forest Hosp1ta1’s medical staffs
(Spaeth, Tr. 2163).

Response to Fihding No. 580:
| The ﬁndmg vis misleading and ir;elevant for the reasons stated in CCRFF 562, 563
- and 570. The first assertion is incomplete and misleading because Mr. Spaeth admitted
that he ﬁresented areport to his board of directors at the time of the merger showing that

Evanston and Highland Park has a combined share of 55% in their combined core service
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area. (Spaeth, Tr. at 2161). He further admitted that according to this report ENH was
the most significant comi)etitor in terms of market share in Highland Park's core servic}e.
area. (Spacth, Tr. at 2161). |

| The second assertion is misleading because it faﬁs to dis;:lose that Evanston |
‘employs its own physiciahs. (See generally CX 442 at ;1-22). ' o !

In the couplé of yéars Before the mefger anno{l;c;ment, and even after the intgntl
to merge was disclosed, Evanston phySiciéﬁ referral and admitting pattems §vere a source
of competitive concern fo Higﬁland Park Hospital and its physici@s, and the merger
suppressed a growing competition beﬁveen Evanston and Highland Park Hospitals. (CX

| 1 at 3 (Meeting of Evanston and Highland Park physi'cians and management “Do not |
‘compete with self” in covered zip codes (e.g., 60-70% market sharé) such as Evanston, |
Gle'n.\'fiew, Highland Park and Deerfield); CX 2 at 7 (Highland Park Medical Executive
Comrnjﬁée at which Evanston management discussed the merger, “This wouid be an
opportunity to join forces and grow together father than compete with each other’); (CX |

1879 at 4 “Stop competing with each other:™)).

581.  Accordingly, before the Merger, MCOs sometimes played Lake Forest Hospital
off of HPH. (Chan, Tr. 747). For instance, certain MCQOs offered to exclude Lake Forest
Hospital from their networks in exchange for better rates with HPH. (Chan, Tr. 747).

Response to Finding No. 581:

The fmdiﬁg shows that payors engage in selectivg contractiﬁg and that Ms. Chan
knew this when she worked for Highland Park.
582.  Also before the Merger, HPH negotiated restricted contracts with certain MCOs

that excluded Lake Forest Hospital and Condell, but never excluded Evanston Hospital. (Chan,
Tr. 728). : :
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Response to FihdingNo. 582:
The finding shows that payors engage in selective contracting and that Ms. Chan
knew this when she worked for Highland Park. In addition, the proposéd finding is

e N : . . . :
misleading and incomplete because Ms. Chan did not testify that such a contract never
|

3 existed, but rathe'r that it was “unlikely” that a payor asked for a lower rate in return for

excluding Evanstong She explained that health plans would not want to exclude Evanston
because “Evangton’s rates were very c;ompetitive” and Evanston offered some fertiary‘
care.” V(Chvan, Tr. 747) . In additiop, .it is wérth noting that Ms. Chan complained before
thé inérger was consumma;ced that Evanston signed a hospital contract with Unicare thatb

| Highland Park had not signed. (CX 114). She also was not asked whether Highland -
Pérk in combination with some ofher hospital, offering tertiary services could have
‘e‘xcluded Evanston. -

L4

583. HPH’s ﬁrst contracts with PHCS excluded Lake Forest Hosp1ta1 (Chan, Tr.
666 -67). And in 1996, HPH’s negotiators tried to play themselves off of one of their closest
competitors, Condell Hospital, with PHCS. (RX 149 at ENHL TH 141). HPH offered rates to
PHCS “contingent on the exclusion of Condell Hospital” from PHCS’s network. (RX 149 at
ENHL TH 141; RX 148 at ENHL TC 7927) '

Response to Fmdmg No. 583:

The finding is misleading and irrelevant for the reasons stated in CCRFF 562, 563
and 570. Comialaint counsel notes that Respondent’s pfo_posed finding of fact shows fhat '
payors engage in §élective contracting and that Ms. Chan knew this when she worked for
Highland Park. This proposed finding also is misleading to the extent that it might be

. cited to éhow that Evanston was not excluded, because Ms. Chan explained that health

plans would not want to exclude Evanston because “Evanston’s rates were very

|75 I
(%]
(o]



competitive” and Evanston offered some tertiary care.” (Chan, Tr. 747) .

584. In the 1980s, HPH had an exclusive contract with Blue Cross that excluded Lake
Forest Hospital, Condell and Victory Hospital. (Chan, Tr. 737). o

Response to Finding No. 584: ‘ - " |
Tﬁe finding is rﬁisleading and irrelevant for the reasons stated in CCRF F 562, ,563
and 570. Complaint counsel notes thaf Respondent’s proposed finding of fact shows that
"' payors engage in sélective_ contracting and ‘that Ms. Chan knew this when she wqued for
"Highland Park. This proposed: finding also is misleading to the extent that it mlght be
cited to show that Evanston was not excluded, beéauée Ms. Chan explained that health
. .plans wouldv not want to exclude Evanstoﬁ because “Evanston’s rates were very

competitive” and Evanston offered some tertiary care.” (Chan, Tr. 747) . - | .

585. 'HPH also had a contract with Humana’s Premier plan that excluded Lake Forest
Hospital and Condell. (RX 331 at ENH JL 2149; Chan, Tr. 726).

Response to Finding No. 585:

The finding is misleading and irrelevant for tl:é reasons stated in CCRFF 562, 563
and 570. Complaint counsél notes that Respondgnt’s pfbp;)sed finding of fact s_.hows_ that
payors engage in selective contracting and that Ms. Chan knew this when she worked for
Highland Park. This proposed finding also iS misleadin'.“g to the extent that it might be
éited to show that Evanston was not excluded, because Ms. Chan explained that health
‘plans would not want to exclude Evanston because “Evanston’s ratés were very
competitive” and Evanston offered some terf;iary care.” (Chén, Tr. 747) .

586. HPH agreed to certain discounts with HFN, with the expectation that it would be
given a certain degree of exclusivity in HFN’s network. (RX 406).
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Response to Finding'No. 586:

| The ﬁh‘ding', is rhisleading and irrelevant fo; the reasons stated ln CCREFF 562, 563
and 570. ‘Complaint ,coutisel notes that Respondent’s proposed ﬁnding|of fact shows that
payors engage m seléeti\te eontracting and that Ms. Chan knew this when she worked for

_ H1ghland Park Th15 proposed finding also is misleading to the extent that it m1ght be

.- cited to show that JHvanston was not excluded because Ms. Chan explained that health
plans would not want to exclude Evanston because “Evanston’s rates were very

' competitive” and Evanston offered, some tertiary care.” (Chan, Tr. 747) ..

‘ 587. Finally, Lake Forest Hospital recoghized Condell and HPH as its primary
- competitors. (RX 306 at FTC-LFH 67-69; RX,789 at LFH 811).

Response to Finding No. 587:

The ﬁn(ling is misleading and irrelevaht for the reasons stated in CCRFF 562, 563
and 570. Respem'ient’s preposed finding of fact is also incomplete ahd mjsleading to the
extent that it 1gnores that Lake Forest analyzed the market as becommg more
concentrated with hosp1tals merging to enhance negotiating leverage with health plans

and more specifically that the HP/Evanston merger was one in which a market dominant

Eﬁ
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¥t

} (RX 1144 at FTC-LFH 0001953-54,

in camera).

Dr. Haas-Wilson’s Bargaining Theory Does Not Take Into Account The Fact
That Evanston Hospital And HPH Had Very Different N egotlatmg Strategies
And Contract Rates Before The Merger

a .

588. " Dr. Haas-Wilson concedes that the personalities of negotiators can impact the
outcome of the bargain between hospitals and MCOs. -(Haas-Wilson, Tr. 2745-46). Dr.
Haas-Wilson, however, did not conduct any analysis to determine whether the personalities of
the negotiators at issue here had an impact on the outcome of negotiations between ENH and
MCQOs, either before or after the Merger. (Haas-Wilson, Tr. 2745-46).

+  Response to Fmdmg No. 588:

The finding is irrelevant and misleading. {—

I ;- Wilson, Tr.
2745-46 in camera). Following economic theory as a guide, Dr. Haas-Wilson developed

a list of ten possible explanations for the large price post-merger price increases at ENH.
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(Haas-Wilson, Tr. 24180-81) ' She did not include personalities of négotiators on the list
that could expla.m the large price increase at ENH (Haas-Wllson Tr. 2482-88

(discussing DX 7024)

- [ — (Nosther, Tr. 6239-
43 in canera) {— |
I . (Nocther, Tr. 6240-43 in camera).

589. The persomnalities of the pre-Merger and post Merger negotlators are relevant to
the consideration of the learning about demand theory, as discussed below. (Noether, Tr.
5972-73).

Response to Finding No. 589:

The finding is incorr_‘ect.v The cited sburcve does not' say what‘ Respondent’s finding
claims. Nowhete in the cited testimony does Dr. Noether discués the personalities of the
pre- and pbst-mcpgcr negotiators. Moreover, the personalities of the negotiators could not -
explain the large post-merger price increases at ENH. (See CCRFF 588).

1. Evanston Hospital And HPH Had leferent Pre-Merger Negotlatmg
- Strategies :
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a. "HPH Had An Aggressive Pficing Strategy Before The Merger

590. 'HPH analyzed all of its contracts monthly, regardless of payment methodology.

(Chan, Tr. 724-25). Before the Merger, HPH negotiated with MCOs on an annual bas1s
(Spaeth Tr. 2174).

R_esnonse to Finding No. 590:
Respondent’s ﬁndiﬁg is incomplete because it ignores three key facts. First, pre-

merger nghland Park did not get a new contract ever;r ;fear with each health plan, and

some pre-merger contracts stayed in effect for years. (CX 5910 (stlpulated inJX 6to

show the complete set of contracts for fifteen health plans over an extended period)).

{ | . , «

1 (Rx 1912 at 77 (A

_) in camera; Baker, Tr. 4745-47, in camera; Haas-Wllson Tr. 2646, in camera.

See CCFF 696-702). {—

_} (See CCFF 696-702, 848-859, in camera).
... |

(Chan, Tr. 819-20, in camera). Mr. Spaeth, former CEO of Highland Park, -

also admitted that Pﬁghland Park could not have achieved price increases with health

' plane prior to the merger. (Spaeth, Tr. "2172-73). Mr.-Spaeth knew that Highland Park

could not 'shstain a strategy in which it would lose contracts or be eliminated from a
health plan’s network. Such a strategy would have proved very difficult for the hospital

to stick to. (Spaeth, Tr. 2172-73, 2178).
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After thé merger, ENH was able to use the more favorable of the Evémston or
|

Highland Park contract rates as a “starting point” in health plan renegotiations “and then
add(ed] a premium to that.” (I-|I.ﬂlebrand, Tr. 1856, 1705; Newton, Tr. ?;64 (emphasis |

added). See CCRFF '5.91). Mr. Hillebrand admitted that the merged entity was successful

} 'in_ 2000 in negotiating pﬁces above the pre-merger rates of either Evanston or Highland

Park for numezous payors. (Hillebrand, Tr. 1705. See CX 1991 at 2-3 ({ NN

_ ), in camerc.l);'CX .2076 at 3 (Mr. Hillebrand wrote that ENHés goal

: Will be to receive ‘b‘superior pricing.”); Newton, Tr. 3.64-65 (ENH negotiators would use
; .its additional leve.rage to “seek additional price from the health plans” and to “increase
the revenue to the copbined entity.”);.'CX 67 at 49 (ENH strove to “[jJustify premium
pricing (i.e., above the competitive average.”)). ENH’s successes are amazing |
consideriﬁg that, aécqfding to  Messré. Neaman and Hillebrand, health plan;s’ bargaining
posiﬁons increased a'fter the merger'. (Neaman, Tr. 960-61, 1269-71; Hillebrand, Tr.

1725-26).
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—} (Baker, Tr. 4739, in camera, Haas-Wilson, Tr. 2729, 2731- |

32,in camera; Holt-Darcy, Tr. 1528, 1561, in camera; Foucre, Tr. 890; Ballengee, Tr..

vk,

176; Neary, Tr. 602; Neary, Tr. 756, 'in camera Dorsey, Tr. 1447).

591. Before the Merger, HPH generally would start out negotiations with MCOs by
askmg for discount-off-charges arrangements. (Chan, Tr. 665):

Response to Finding No. 591:

1“'\

This finding is incomplete because it leaves out the fact that pre-merger, Highland
Park’s prices were lower than Evanston’s, and that Highland Park pre-merger was unable
to raise prices to the level that the combined Highland Park and Evanston could raise
. .prices after the merger. (See CCRFF 590).
592. Ifaper diem witha particular MCO were genetating a discount of 20% to 30%, ,
HPH asked for an increase in the per diem. (Chan, Tr. 676). If the contracted rates were
generating a larger discount than 30%, HPH would try to restructure the stop-loss provision to

reduce the loss to the hospital, and increase the effective discount. (Chan, Tr. 676). HPH
believed that any discount larger than 15% was too large. (Chan, Tr. 670).

Response to Finding No. 592: oy
This finding is incomplete because it leaves out the fact that pre-merger,

Evanston’s prices were higher than Highland Park’s, and that Highland Park pre-merger

was unable to raise prices to the level that the combined Highland Park and Evanston

could raise prices after the merger. (See CCRFF 590).

593. HPH also sent termination letters to MCOs to make them come to the negotiating
table. (Chan, Tr. 734-35). HPH had, at various times before the Merger, threatened to terminate

" MCOs — including Blue Cross’s PPO plan, Humana’s Premier Plan and HFN’s EPO and PPO

networks. (Chan, Tr. 725-26; RX 331 at ENH JL 2150; RX 406). HPH never took seriously the
possibility of a MCO actually terminating the contract. {Chan, Tr. 666).

Response to Finding No. 593:
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This finding ig'incomplete because it leaves dut'the fact that pre-merger,
. | v .
Evanston’s prices were higher than Highland Park’s, and that Highland Park pre-merger

was unable to raise prices' to the level that the combined Highland Park and Evanston |

could raise pnces 'after the merger (See CCRFF 590). -

— b (Chan, Tr. 780-81, in camera).

LR L ) I

Response to Fmdmg No 594: '
. ThlS ﬁndmg is mcomplete because it leaves out the fact that pré—merger,
a Evé.ﬁston’s prices Wn;re higher than“ Highland'lI)ark’s, and that Highland Pérk pre-merger
- was unable to raise ijﬁces to the le\}el thé.t the combined Highland.Park and Evanston ‘

_gduld raise prices after fhc merger. (See CCRFF 5 90). Moréover, the finding is
irrelevant.’ Without knowing the overall grovx;th éf managed care organizations in the
Chicago area, énd' Ithe overéll inﬂatiog of hospital prices in‘the Chicago aiea 6ver the ten-
year period from 198'5; to 1.997, one cannot tell whether thisiincrease in revenue from
inaﬁaged care contracts is meaningful, or has any relationship to the negotiating stfategies |
used by Highland Park. Under indemnity insurance, the custofner of the hospital would
be the individual patient, in contrast to under managed care, and hoépitals. did not
compete to partigipafe in a health pian’s network. (Haas-Wilson, Tr. 2463-66). It was
not until the 199bs,that managed care plans overtook indemnity insurarice and became
“the predominan't”form of commercial health insurance.” (Hillebrand, Tr. 1832-33; Haas-

Wilson, Tr. 2463-65).

b. Evanston Hespital, In Contrast, Did Not Focus On MCO
Negotiations Before The Merger
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i Before 1999, Evanston Hospital Did Not Institute An
h Aggressive MCO Negotiation Policy '

595. Inthe 1980s, MCO contracting at Evanston Hospital focused on building
relationships. (Hillebrand, Tr. 1832). Because, at the time, Evanston Hospital believed that

managed care soon would dominate the market, Evanston Hospjtal’s goal was to have a
' relatlonshlp w1th every new player in the marketplace. (Hlllebrand Tr. 1831-32).

Response to Finding No. 395 . | . o
This ﬁndmg is irrelevant.  What Evanston Hos£;1t;11’s motivations were in the
19808 is irrelevant. This case is about Evanston’s 2000 merger with nghland Park
Hospital. . In that regard, the events and motivations leadlng up to the merger, in which
Evanston sought to obtain market poWér, can be relevant to help interpret the pofst-merger
| .conduct of ENH (see,l e.g. CX 1802 at 2-3 (Evanston 'and Highland Park joined the;
Northwéétem Healthcare Network in the mid-1990s to gain “leverage” and “better
pricing” from health plans.); CX 395 at 1-2 (In 1996, Evanston, Highland.P‘ark and.
another hospital pursued a merger that Evanston believed would create an enﬁty that
would be “indispensable to the marketplace,” and wiﬂ; a highér market share, could
“obtain premium sustainable pricing.”)). Howeyer, eve;lts.in tﬁe rexﬁote past have no
bearing on this case.
596. Inthe 1980s, Evanston Hospital’s managéd caré‘bbc;k of bﬁéiness was much
smaller. (Hillebrand, Tr. 1832). Consequently, Evanston Hospital did not feel pressured to seek

revenue from MCOs durmg this period. (Hlllebrand Tr. 1832)

Response to Finding No. 596:

This finding is irrelevant. Evanston’s book of business with health plans in the
1980s is ‘irrelevantf (See CCRFF 595). Traditional indemnity insurance was the

dominant form of commercial reimbursement in the 1980s. (Hillebrand, Tr. 1831-32).
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Under indemnity insyrance, the customer of the hospital would be the individual patient,
. | '
in contrast to undet managed care, and hospitals did not compete to participate in a health

plan’s network. (Haas-Wilson,l Tr. 2465-66). It was not until the 199051 that managed |
care plans became “the. preciominant form of commercial health insurance.” (Hillebrand,

1

Tr. 1832:33; Haa's-wnsbn, Tr. 2463-65).

597. Before-1«999. Evanston Hosp1tal considered having relationships with MCOs to be
of greatest importance because ENH did not want any barriers between itself and a patientora
physician. (Hillebrand, Tr. 1834-35). Evanston Hospital’s pre-1999 MCO contracting strategy
was reflected in Evanston Hospital’s negotiating style. (Hillebrand, Tr. 1835). Evanston Hospital
took the position that “it was more important to have the relatlonshlp [with the MCO] than
anything else.” (Hlllebrand Tr. 1835) :

~ Response to Fmdmg No. 597: . .
| Respondent’s finding is incomplete. Evaneten sought relationships with health
pians pnor to the merger because Evanston prlor to the merger faced competltlon for
mclusmn in networks Pnor to the merger, the relationship between Eva.nston and health
plans was determined by the ability of the health plan to exclude Evanston from-its
network. (I{aae-Wileen, Tr. 2470). .

In the mid-1990s, Northwestern Healthcare Network members (including Mr.
Neaman) recognized that hospital cempetition meant that “we are ‘slicing’ each other up
1in the market.” .. (CX‘1768 at 1, 3). .As a result, the hospitals in the network were |
“undercutting eetch other,” a phenomenon thet was “apharent to the pa;tors.” (CX 1768 at

_3). Testimony from Mr. Neaman and Mr. Newton confirms that pre-merger, Evansten _

and Highland Park were both concerned about being excluded from health plans’ network

of providers. (Neaman, Tr. 961; Newton, Tr. 303-06). To maintain access to health plan
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networks, Evanston and Highland Park lowered their pricipg, increased the breadth, depth

and quahty of their serv1ces and strove to control costs. (Neaman, Tr. 961- 62 Newton

.

Tr. 303- 06)

At the same time, Evanston strove to gain “leverage” through the Northwestern
Healthcare Network and obtam “better pricing” from health plans (CX 1802 at 2-3). In
oo
1996, Evanston and Highland Park pursued another merger (with a third hosp1tal) that

would make the combined entity “indispensable to the marketplace,” and enable the

combined entity to “obtain premium sustainable pricing.” (CX 395 at 1-2).

. (5:lcngee, Tr. 167 (When Evanston

and Highland Park were separate entities, PHCS could use one hospital and not the other.

“If, in fact, the negotiation and the rates were not going well at one hospital . . ., we had,

the alternative.”); Mendonsa, Tr. 530 ({  E SR O
I ). i camera);

' Holt-Darcy, Tr. 1518-19 ({ R

. e
i

|, ). ;1 camera).

After the merger, ENH’s bargaining position changed, because the merged entity
now possessed the market power to unpose price increases at will without concern over .

losing any relatronshlps with health plans. (Neaman, Tr. 1211-12; Hillebrand, Tr. 1764-
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65) e

598. Before 1999, many of Evanston Hospital’s MCO contracts were evergreen,

meaning that they renewed automatically. (Hillebrand, Tr. 1835). For a variety of reasons,
neither Evanston Hospital nor the MCOs sought to change their terms. (Hillebrand, Tr. 1835).
“That is, before 1999, Eva.nston Hospltal did not negotlate MCO contracts on a yearly basis.

(Hillebrand, Tr. 1835). "

= R_espdnse to Finding No. 598: -

Responde,nt’s finding is. mcomplete Evanston s ability tovrenegotlate contracts .

or achieve more favorable contract te;ms prior to the merger depended on the health '
~ plan’s ébility to exclude the hospital éhd ‘rurnI to alternatives. (Haas-Wilson, Tr. 2470).
As sﬁown in CCRFF 597, i)re-merger, Evénston was concerned about being excluded
‘ f:om health plans’ r;etwérk of pfox;ide;é pri.or to the merger. (Neaman, Tr. 961). Asa

'fesult of Evanston’s concern, Evanston competed harder, lowered its pricing, increased
- the breadth, deptt} and quality of its services, aﬁd strbve to control costs to réméin in
' ‘health plan networks.. (Neaman, Tr. 961-62. See CCRfF 597). In any event, HPH also
'had some contracts pre-merger that stayed in effect for Iyears. (See CX 5910 (stipulated in
JX 6 to show the éon}i)lete se:tl of contracts for fifteen health plans over an éxtended

period)).

599. Even MCOs recognized that, before 1999, Evanston Hosp1ta1 did not employ a

confrontational negotiation strategy. (RX 105). For example, executive Barbara Hill wrote in
1995 to Neaman that “[w]hat went wrong for us with -Advocate relationship was Advocate’s
‘take it or leave it negotiating stance. I know your team at Evanston has a friendlier approach!”

(RX 105).

Response to Finding No. 599:
Respondent’s finding is misleading because it cites to one document (RX 105)

regarding one negotiation between Evanston and Aetna and then generalizes for “MCOs”
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in general. In any event, Respondent’s finding is incomplete because it does not explain

why Evanston might not have been able to employ a'confrontational negotiating strategy
' C . Vi, A ‘

prior to the merger. Prior to the merger, Evanston was concerned about being excluded .

from health plans’ network of providers and health plags knew that they could build

networks without Evanston (Neaman Tr. 961. See CCRFF 597) '
| . o A
ii. Evanston Hospltal’s Pre—Merger MCO Contract
B o Negotiator Used A Passive Negotiation Style

4] Sirabian Was In Charge Of Evanston Hospital’s
Pre-Merger MCO Negotiations

600. Jack Sirabian, the former Vice President of Business Services, who testified at
trial, was responsible for hospital managed care contracting at Evanston Hospital from the time .

the hospital first got into managed care contracting in approx1mately 1990 through January 2000.
- (Slrablan Tr. 5965, 5697- 98)

Response to Finding No. 600:

Complaint counsel have no specific response.

601. When Sirabian first became responsible for managed care contracting, he did not
have any experience in contract negotiations. (Sirabian, Tr. 5697).

‘
t

- Response to Finding No. 601:

This finding is irrelevant. Traditional indemnity insurance was the dominant form
of commercial reimbursement in the 1980s. (Hillebraﬂ&, Tr. 183 1-32). Uﬂder indemnity
;msurance, the customer of the hospital would be the individual patient, in contrast to
“under managed c'arev, and hospitals did not compete to participate in'a health plan’s
network. (Haas-Wilson, Tr. 2463-66). It was not until the 1990s that managed care plans
became “the predominant form 6f coi_nmemial health insurance.” (Hillebrand, Tr. 1832-

33; Haas-Wilson, Tr. 2463-65). In that regard, nobody would be expected to have any
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experience with'managed care contract negotiations When Mz, Sirabian first became
. | ',
responsible for ma'naged care contr'acting.

- 602.  During the entire lO-year period in which Sirabian was respon31ble for managed
‘care contracting at Evanston Hospital, 'he did not have any support staff helping him with that
responsibility. (Sirabian, Tr. 5698) And during this period, Sirabian had responsibilities other
than managed care contracting. (Sirabian, Tr. 5699). His main responsibilities were managing
the hospital and professional business offices, which involved patient billing and customer
service for the hospital and physicians. (Sirabian, Tr. 5699-5700). At no time during the 10-year
period in which Sirabian was responsible for managed care contracting at Evanston Hospital was.
managed care contractmg his sole responsibility. (Sirabian, Tr. 5701).

Response to Finding No. 602:

]

- The finding is irrelevant and mlsleadmg There is no evidence that Mr. Sirabian’s
-~ staff or duties had any adverse impact on Evanston’s managed care contracting or on any ‘

issue in this litigation.

603.  Sirabian reported to Hillebrand in connectlon with managed care negotiations, but
he did not normally report to him about specific contracts. (S1rab1an Tr. 5701).

Response to Finding No. 603:
The finding is irrelevant, incomplete and misleading. There is no evidence that

Evanston’s reporting structure had any adverse impact on Evanston’s managed care

confr’acting or any issue in this litigation. Both Mr. Sirabian and Mr. Hillebrand were

effective negotiators prior to the merger. (See CCRFF 609).

604. Hillebrand, however, maintained relationships with some of the very large
insurers, such as Blue Cross and Humana. (Hillebrand, Tr. 2012). Hillebrand would get
involved with face-to-face negotiations with these larger health plans. (Hillebrand, Tr. 1700).

Accordingly, Sirabian paid closer attention to Evanston Hospltal’s contracts with these MCOs.
(Sirabian, Tr. 5707) '

Response to Finding No. 604:

It is irrelevant which contracts Mr. Sirabian handled pre-merger versus which
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contracts Mr. Hillebrand handled pre-merger. Both Mr. Sbirabian and Mr. Hillebrand Were .

effective negotlators pnor to the merger. (See CCRFF 609).

off,

(2) Sirabian’s Goal Was To Obtain “Wm-Wm

Contracts” "

605. Sirabian’s goal in managed care negotiations was to ensure that Evanston. Hospitél
would be included in all of the different MCO networks, and to build those relatlonshlps !
(Sirabian, Tr. 5700, 5702, 5721). o

(Rl

Response to Finding No. 605:
It is irrelevant that Evanston negotiatérs may have focused oﬁ building
relationslﬁps with health plans pfe-merger. Mr. Sﬁabiaﬁ testified that before the merger;
: ; he always tfied to get the highest price that he could for Evanston. (Sirabian, Tr. 5734).,
As shown in CCRFF 597, pre-merger, Evanston’s contern about the competitive
envirpnrhent and the possibilify of being excluded from health plans’ networ'k of
providers made Evanston compete harder, lower its pricing, increase the breadth, depth
aﬁd quality of its services, and étfi?e to control costs.'(Neaman, Tr. 961-62  See CCRFF
597). It was only after the merger that ENH possessed the market power to impose price
increases at will without concern ox}er losing any relationships with health plé.nS.
(Neaman, Tr. 1211-2; Hillebrand, Tr. 1764-65).
606. Sirabian’s negotiating philosophy was “win-win,” i.e., that if both the insurance
- company and the hospital had a contract then both could benefit from a successful relationship.

(Sirabian, Tr. 5702). During negotiations with MCOs, Sirabian told the MCOs he was

negotiating with a goal that both sides would benefit from the contract. (Sirabian, Tr. 5702-03;
- RX 97 at ENHL JL 1093).

Response to Finding No. 606:

Respondent’s finding is misleading to the extent that it implies that Mr. Sirabian
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was not an effective negotiator at Evanston pre-mergcr'. (See CCRFF 609). Mr. Sirabian
' .

testified that before the n1erger, he always tried to get the highest price that he could for
Evanston. (Sirabian, Tr. 5734). As shown in CCRFF 597, pre-merger;Evanston’s

’ J . - .' . ) - syqe .
concern about the'competitive environment and the possibility of being excluded from
i

health plans’ network of providers made Evanston:compete harder, lower its pricing, -

increase the breadth, depth and quahty of its serv1ces and strive to control costs.

(Neaman, Tr. 9,61-62. ‘See CCRFF 5 9|7). It was only after the fnerger that ENH possesséd

. the maiket power to impose price increases. a't will without concern over losing any |
relatipnships with health pians because the merged entity had achieved its goal of

| becommg “mdlspensable” to health plans (See CCREFF 597; Neaman, Tr 1211 2

Hillebrand, Tr. 1764-65). .

607. Consequently, in managed care contract negotiations, Sirabian never
attempted to secure aggressive rates from MCOs. (Sirabian, Tr. 5702, 5722, 5733-34).
- For example, Sirabiah wrote to Humana in 1995 that, “[r]ather than counter your proposal
with an amount h1gher than we would expect in order to reach a satisfactory compromise,
I will propose a fair and reasonable amount right now which we both can support ? (RX
108 atENHLJL3l73) :

Response to Finding No. 607:
The cited sources do not say what Respondent claims. Mr Sirabian never testified
: that he did not “attemp][t] to secure a'ggressive. rates from MCOs.” Rather, Mr. Sirabian
tgstiﬁed that, pre.:-merger, he"strat‘egized to secure a rate that was as hlgh as Evanston
| could get without jeopardizing what he felt would be fair and equitable to the health plan.
(Sirabian, Tr. 5733-34. See Sirgbian, Tr. 5722 (Mr. Sirabian did not want to impose

prices that would be “prohibitive for the insurer.”); Sirabian, Tr. 5702 (M. Sirabian did
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not want to “jeopardize the financial health of the insurance company™).

Respondent’s finding is also incomplete, because it does not explain Evanston’s

motivation to not “jeopardize” what was fair and equitable to the health plans. Priorto
the merger, Evanston knew that it could be excluded from health plans’ network of

providers if it did not price its services. competitively (Neaman Tr. 961-62. See CCRFF

397 {—
'—} (CCRFF 597, in

camera). Respondent’s finding is also misleading to the extent that it implies that a
negotiator telling a health plan that his offer is “fair and reas;onable” actually means that

the offer is not aggressive. (RX 108 at ENHL JL. 3173; Sirabian, Tr. 5702. See CCRFF

609).

608. = Although Sirabian used cost information, provided by Evanston Hospital’s
accounting department, to ensure that the rates being offered exceeded Evanston Hospital’s costs,
he primarily evaluated whether to accept the rates proposed by a MCO based on gut reaction, and
would decide when negotiations were at a point that they could not go any further based on
intuition. (Sirabian, Tr..5704-05).

. Response to Finding No. 608:
The finding is incomplete and misleading. Mr. Sirabian testified that prior to the
mefger, he negotiated prices based upon internal reports ancll cost information that would
cover Evanston’s cost and give Evanston a reasonable profit margin. (Sirabian, Tr. 5704-
05, 5738).
609.  Before the Merger, Evanston Hospital had been worried that taking a tougher
stand in negotiations would backfire. (RX 2047 at 34 (Ogden, Dep.)). Part of that was
personality; Sirabian was not comfortable taking a tough stand, and “had severely, tragically

underestimated how [Evanston Hospital] was positioned in the marketplace to begin with.” (RX
2047 at 34 (Ogden Dep.)). :
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| Response to Finding'No. 609: |
| Respon'dent’s fmdmg is mlsleadmg Mr. Neaman testified that he knew that
 certain Evanston centracts rates were below those received by other hospltals prior to the
merger. (See Nea:ma'l.l Tr. 1223 (Mr. Neaman understood that one or more hospitals in

4

. the network recelved hlgher pnces from health plans than Evanston.). See CCRFF 597).

Evanston cou1dch nothmg about it in the in the m1d to late 1990s, because Evanston did
- not have the_market power to achieve'the price mcreaees at that time. (Hillebrand, Tr.
) 1725?26; Neaman, Tt. 960-62 (In the 1990's, Evanston senior management believed that
the hospital was at a dlsadvantage during negotlatlons with health plans.); CX 2037 at 2-

3 CX4d2atd CX 1566 at 9). |

Complamt Counsel disagree with the jmplication that Mr. Sirabian was not a good
negetiator. Mr. Sirabian testified that before the tnerger he always tried to get the highest
price that he could far Evanston, and that he looked out for the best interest of Evanston.
(Slrablan Tr. 5734, 5739). Durmg pre-merger negotlatlons with health plans Mr
Sirabian strategized to secure a rate that was as high as Evanston could get without
jeoparc_lizing what he felt would be fair and equitable to the health plan. (Sirabian, Tr.
5733-34. See Sirabian, Tr. 5723 (Mr. Sirabian negotiated what he censidered to be‘ “fair
and reasonable” prices pre-merger with health plans.)). Prefmerger, Mr. Sirabiah
negotiated prices“th_at would cover Evanston’s cost and give Evanston a reasonable profit
margin. (Sirabian, Tr. 5738).

ENH senior managemert also believed that Mr. Sirabian was good at his job.

(Sirabian, Tr. 5726-29 (Mr. Sirabian was given more and more responsibility throughout
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his tenure at Evanston pre-merger.); Hillebrand, Tr. 1729 (Mr. Hillebrand trusted Mr. ‘
Sirabian’s judgment and efforts.); Sifabian, Tr. 5754, 5762 (Neither Mr. Hiilebfand or

, ; . o
Mr. Neaman ever criticized the way that Mr. Sirabian handled ma.naged care contracts in

the 19905 ); Sirabian, Tr. 5728 (Messrs. Neaman and Hlllebrand always gave Mr.

Sirabian positive reviews.)). {—
— o
—} '(Holt-Darvcy, Tr. 1509, in camefa). Similarly,
~ Ms. Ballengee testified that Mr. Sirabian was an active negotiator.l (Ballengee, Tr. 206). |
Mr. Hillebrand, the man who blversaw M. Sirabian in managed care contracting at
| Evanston hospital during the 1990s and led the relatic')rllships With health plans, is still |
doing so today, and is also an effective negotiator. (Hillebrand, Tr. ’172748; Neaman, Tr:
1220i21. See Neaman, Tr. 1220 (Mr. Neaman believes that Mr. Hi_llebrand is an effective
negotiator with a good understanding ovf the marketplace, as well as the relatibnship
between health plans and ENH)). Mr. Hillebrand alwélys tries to “do well’; ‘for ENH and
| has never been criticized for the way that he handled mela'na‘ged care contracting prior to
the merger. (Hillebrand, Tr. 1727; Neaman, Tr. 1220. See Ngaman, Tr. 1220 (Mr.

Neaman trusts and relies on Mr. Hillebrand).

: 610. - Chan, who worked with Sirabian (her Evanston Hospital counterpart) just before
and after the Merger, did not believe that Sirabian was a tough negotiator. (Chan, Tr. 740-41).

_} (Haas Wilson, Tr. 2820, in camera; RX 2030, in camera).

Response to Fmdmg No. 610:

The cited sources do not say what Respondent claims. {_



. t ' ‘
I (1icas-Wilson, Tr. 2820, in camera (emphasis
- added)). »More'over., Ms. Ballengee herself testified that she did not consider Mr.

Sirabian’s negofiatioil sfyle'to be bem'gn at all. (Ballengee, Tr. 206). Respondent also

t

g ovefstates what' Ms. Chan actually said. (Chan, Tr. 740-41). Ms. Chan testified that Mr.

" [ I

- Sirabian was “net,as tough a negotiator as some of the other people I know.” (Chan Tr.

740-41).

(3) + Sirabian Did Not Threaten Termination As A
Means To Obtain Aggressive Rates

- 611, Durmg contract negotiations, Sirabian rarely threatened to terminate a contract ifa .

MCO refused to agree to his proposed rate. Again, his primary objective was to be mcluded in
the network (S1rab1an Tr. 5702-03, 5752).

Response to Finding No. 611:

The ﬁndiﬁg is incomplete Complaint Counsel agree that Evanston was

concemed about bemg excluded from health plan networks prior to the merger.

(Sirabian, Tr. 5702-03, 5752; Neaman, Tr. 961-62. See CCRFF 597). {_

|
_} (See CCRF‘F 5"97, in enlnera; CX 1768 at 3 (Evanston representatives knew ‘
prior to the meréer that the competitive envlronment meant that hospitals were ““slicing’
each other up in the market” and “undercutting” each other.)). After the merger, ENH no
longer had to be concerned about being dropped from health plan networks. (See CCRFF

597; Neaman, Tr. 1211-2; Hillebrand, Tr. 1764-65).
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612. For example, during the 1990s, the three most difficult payors to negotiate with
were Cigna, Aetna, and United because these MCOs were not willing to bring the negotiations to
a conclusion. (Sirabian, Tr. 5710, 5715-16). Nevertheless, Sirabian never threatened to
terminate any of these contracts. (Sirabian, Tr. 5763-64). i

Response to Finding No. 612:

o

ThlS finding is misleading, it could not be literally true that the MCO’s were not

* willing to bring the ,negotiatiohs toa cbnclusion, Evangston did have contracﬁ with these
companies, so the negotiations must have'iaeen brought to a conclusion. The fmding'is

also inconsistent with Mr. Sirabian’s testimony that “with the major groups, the top seven
to 10, [E{fanston was] élways able to come to tenﬁs” prior to the merger. (Sirabian, Tr.

.. 5753-54, 5763-64. See Hillebrand, Tr. 1725 (Cigna and United were two of the top four, -

providers in the market); CX 2059 at 1 (Aetné represented the fifth largest managed carg

volume for ENH in the 1990s.)).

() Sirabian Let Contracts Lapse And Did Not
Initiate Contract Renegotiations

613. During the 1990s, Evanston Hospital’s contracts with MCOs typically were
12-months in duration. (Sirabian, Tr. 5701, 5705). After the contracts expired, if new rates were

not agreed upon, the current contract would continue to exist until a new rate structure was put in
place (i.e., an evergreen contract). (Sirabian, Tr. 5705).

, Response‘to F_inding No. 613:
The finding is incomplete and misleading. A contract that automatically renews -
or continues after the initial term of the contract has ended is not an “expired” contract.
(See, e.g. CX 215.at 1; CX 5085 at 2). .Moreover, the .faét that a contract has not been

negotiated for a number of months or years does not mean that the hoépital is not being

reimbursed more as each year passes. {
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- | ' '
(Hillebrand, Tr. 1711; Ballengg:e, Tr. 227, in camera; Chan, Tr. 667). Once a contract’s
) ) o . S . .
reimbursement rate is negotiated as a certain percent discount off charges, a hospital can
| .

simply raise the rates on its chargemaster to increase its net revenue from health plans.
- (Newton, Tr. 366), -{
I (CX 5902 at 1,3, in camera; CX 5199 at 2). According to Mr.
Sirabian, it was Evanston’s practice throuéhout the 1990s to review and raise items on its
chargemaster every year. (Sirabian, Tr. 5741-42). (R
. 5
_} (Neary, Tr. 766-67,
in camera; Chan, Tr. 785-86, in camera), {—
—} (Chan Tr. 785-86, in camera; Neary, Tr. 766-67).

614. Generally, contracts had to be renegotiated 2-3 months before the contract

expired. (Sirabian, Tr. 5705). Sirabian was usually responsible for initiating the renegotiations.
(Sirabian, Tr. 5705-06). Because rates generally increased with renegotiation as a result of
increasing costs and other factors, insurers generally had httle incentive to initiate renegotiations.
(Sirabian, Tr. 5706).

Response to Finding No. 614:



The ﬁndihg is incomplete and misleading. It is not necessarily true that “rates -

generally increased with renegotiation as a result of increasing costs and other factors.”
’ 1, v ‘

g |
_} (Chan, Tr. 688-

oo

90; CX 30 at 2 Chan Tr. 716-20, 824- 26 in camera) In 1996, for example Mr.
Slrablan suggest[ed] increasing [Evanston s] contractual allowances by 10 million
dollars.” (CX 2059 at 2). In 1998, Mr. H_illebrand lamented to Evanston’s board of
directors that the hospital was experiéﬁcing “significant redﬁctions in reimbursement”

from both Blue Cross and Humana. (CX 2037 at 2-3; Neaman, Tr. 1151-52). (|| Gz

_} (Chan, Tr. 824-26, in camera; Chan, Tr. 716-20; CX 30 at 2)
615.  Sirabian’s practice, however, was not to initiate renegotiations before the contract
term expired for those insurers with which Evanston Hospital had low volumes and that

represented a small portion of Evanston Hospital’s overall business — including Aetna, Cigna and
networks such as One Health. (Sirabian, Tr. 5706-07). :

Response to Finding No. 615:
| Respondent’s finding is incorrect with regard to-Aetna and Cigna. According to
Mr. Hillebrand, Cignél was one of the top four providers in the market in the 1990s.

(Hillebrand, Tr. 1‘72'5).’ Similarly, Aetna représented the fifth largest managed care

volume for ENH in the 1990s. (CX 2059 2t 1). { [
(CX 135at 1-

2, in camera).
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{iii. ' Many Evanston Hospital Contracts Had Not Been
| 3 Renegotiated In A Number Of Years

616. Before the Merger Evanston Hospital had not negotiated a new, contract with -
Clgna since 1995. (CX 5013 at: 6) '

Response to Finding No. 616:

t

Respondent’s ﬁnding is misleading to the extent that it attempts to justify ENH’s

large post-mergar pnce increases as “catch-up rates. Even if, arguendo, ENH did try to -
update older cqntracts during the 2000 renegotiations, the rates that the merged entity’

~ imposed were far above what would be considered appropriate in that situation. Prior to
. t

the merger, Evanston catch-up rates were Based in part on increases in the Mediéal CPL

(See e.g RX250 at ENH JL 008241). {—
—} <Mendonsa Tr. 523,

in camera)

.|
—} (Mendonsa, Tr. 523, in camera; CX 6279 at 4, in

* camera) {—
-} (CX 6279 at 5, in camera).

617. Inaletter to Sirabian on December 3, 1999, First Health acknowledged that
“Evanston and Glenbrook Hospital rates have not been renegotiated for some period.” (RX 695
at FH 8575).

Response to Finding No. 617: '

This finding is misleading and incomplete. First, neither the ﬁnding nor the
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underlying document state what “some period” actually means in terms of time. (RX ‘

695). | o | | |
{ ’. -

I (C 6279 at4,in

oA

camera). (I

T, (X

6279 at 5, in camera; Haas-Wilson, Tr. 2537-38, in.camera). There is no evidence

linking price increases of that magnitude to contracts that have not been renegotiated for

some period.

618.  Before the Merger, Evanston Hospital had not negotiated a new HMO or PPO
contract with One Health since 1996. (Neary, Tr. 596; CX-5061; CX-5065). ‘

Resnonse to Finding No. 618: o

This finding is misleading and incomplete. {_

I | (C < 2085 at 1 (emphasis
added), in camera; Neary, Tr. 762-63, in camera). |



I (C 6282 at 5, in camera).

. ' ' . ’
(.
(CX 6282 at 6, in camer_a).‘ - |

—} (Mendonsa, Tr. 563, in camera; CX 5007 at 2 (effective

date Nov 1, 1996); Hlllebrand Tr. 1897)

Response to Fmdmg No. 619:

This finding is mlsleadmg and mcomplete {—

I (\‘cndonsa, Tr. 533-34,
540 in camera. See Mendonsa, Tr. 539-40, in camera; Mendonsa, Tr. 478 ({-
I, ) | ”

.|
I (CX 6279 at 4-5, in camera).
.|
Bl (CX6279at18,in camerad).

620. (I
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—} (Holt-Darcy, Tr. 1582, in
camera; CX 5085 at1).

Response to Finding No. 620: _ ‘ oo

. This ﬁnd'mg is misleading and incomplete. Rush Prudential’s 1994 céntract rateé
were So advantageous fo Evanston that, five years later; Rush Prudential was still
reimbursing Evanston at rates thaf wefe higher than many health plans. (CX' 74 at9). In
1999, Rush Prudential paid higher per dieﬁs for ICU, medical, and surgicél services than
Blue Cross/Blue Shield, Aetna, PHCS, United, Preferred, and Cigna. (CX 74 at 95.

After the merger, ENH renegotiated contracts régardless of whether the contracts

.were old or new. For example, Rush Prudential was acquired by Unicare in 2000. (Holt-

Darcy, Tr. 1413). {—
— (Holt-Darcy, Tr. 1547- 48, in camera; CX
216 at 1, in camera). {_
—} (CX 5075, in camera).
{_
(Holt-Darcy, Tr. 1503, 1597, 1599-1600, in

‘camera. See RX 250 at ENH JL 008241 (Pré—merger, Evanston catch-up rates were

based on increases in the Medical CPI). {—
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United Healthcare had not been renegotiated since 1994. (Hillebrand, Tr. 1870; RX 684 at BAIN |

73).

- camera)

(Holt—Darcy, Tr. 1536, 1539, 1543, 1563, in camera; CX 5075 at 17, in

(Mendonsa, Tr. 523, in

 camera; CX 6279 at 4, in camera). (R EEEEE

) . ! : Ca ' ' . . .

— } (CX 6279 at5, in camera;

Haas Wison, T 253733
I . i carierc).

621. At the time of the Merger, Bain brought to ENH’s attention that its rates with

Resbonse to Finding No. 621:

Respondent’vs' finding is incdmplete. When ENH aéked Unifed to send a letter to
the FTC claimiﬁ'g that the 2000 “rates reflected a one time ‘catch up’ increase in ENH’s
rate,” United would not sign or send the letter. (Foucre, Tr. 924-25, 927; CX 6284 at 1).
I (\cnconse, Tr. 523, in camera; CX 6279 at
4, in camera). {—
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(CX 6279 at 5, in camera). {
-\ } (CX 6279 at 19, in camera). '
622. Innegotiations Wlth Preferred Plan in 1995, Srrablan recogmzed that Evanston'

Hospltal’s contract had not been renegotiated in 18 months. (RX 100). And as of May 1997,

Evanston Hospital had not negotiated a new contract with Preferred Plan for roughly two years.
(RX'250). -

Response to Finding No. 622:
’ Tﬁe finding is irrelevant. Evarrston revisired and renegotiated the Preferred Plan
. .rates in 1997, 1998, and 1 999, making a catch-up on the Preferred Planv contract
 unnecessary at the time of the merger. (CX 5196; CX'5197; CX 5199). | N
(CX 6279 at 4, in-camera).
—
N (CX 6279 at 5, in
camera, Haas-Wllson Tr. 2537-38, ({—
N, ). i1 camera).
623. In addition, as seen m Sirabian’s June 1995 letter to rhe Travelers’ Insurance

Group, a one-year contract was allowed to remain in existence for almost two years without
being renegotiated. (RX 98).

Response to Finding No. 623:

This finding is irrelevant. Evanston’s practices in 1995 are irrelevant to the issues



of this case. = " {4 [ |

c. By The Late 1990’s, Changing Financial Conditions Put
- Pressure On Evanston Hospital To Focus On MCO Contract
, Ra'tes .

624. Evanston Hospltal expenenced fmanc1al pressures in the late 1990s from an
operatmg standpoint. (N eaman, Tr. 13 14)

- Response to Finding No. 624: | W

LI L b

The finding is melevmt and misleading. There has never been any questlon in
this case as to the strong fmancial status of Evanston Hospital. In a November 1999,

* Evanston board meeting, Mr. Neaman hjghlig|hted that “[o]ver the past ﬁx}e years,
Evanston experienced a.70% growth m,operatmg revenﬁe; total oﬁeratmg profits of $121 .
million; total operating and investment returns of $4OO million and growth in our Second
Century Fund from $224 to $612 million.” (CX 657 at 3).

A summary report presented to the Evanston Board on June 25, 1999 fegarding
the merger states tha'tl.'ENI-.Iv’s had no debt and a ﬁscal year 1998 ineome frem operations
was $16.7 million‘(wilth additional investment income of $59.1 million and an investment
balance of $700 million). (CX 84 at 16; seé also CX 359 at 13 (Presentation to the
Executive Committee of the Evansten board of directors)). Its finance committee also |
noted that the audit report for t he ﬁrevious fiscal year showed “no material weakness”
(CX 874 at 3). ‘l'7urther. Mr Neaman stated to employees that he expeeted “great results”
in 1999 and that Evanston could expect a $14 million return, which would be well ahead

of neighboring hospitals. (CX 1566 at 3).

In any event, Mr. Neaman admitted that the financial pressures of the late 1990s



~ affected all hospitals to some extent. (Neaman, Tr. 1315)., Furthermore, the purported

cuts took place before the merger in 1998-99. (Hillebrand, Tr.1837). ‘Because these

o,

changes affect all hospitals, it would have been considered by Dr. Haas-WilSon"s study. .

{—
—} (Haas-Wﬂson

g

Tr. 2483—85 95, 2542- 44, in camera). Pnces at ENH rose relative to the pnces at other

hosp1tals. (CCFF 579). {

I, (11:as-Wilson, Tr. 2562-63, 2565, 2573-74, 2579, 2583, 2586, in
camera). |
625. Evanston Hospital’s key sources of financial pressure in the late 1990s were the
Balanced Budget Act of 1997 (“Balanced Budget Act”), declining economic returns and .
decreased payors reimbursement. (Neaman, Tr. 1314, 962-63; Hillebrand, Tr.1837). The pricing -
pressures from Medicare and the MCOs were both a significant threat to, and an opportumty for,
Evanston Hospital. (Neaman, Tr. 1152; CX 2037 at 3).

Response to Finding No. 625:

' o The finding ie irrele&ant and misleading as to the e’.ffect of the p@oﬁed cutbacks.
Further, Mr. Neaman admitted that the cutbacks affected all hospitals (Neaman, Tr..
1315), and took place before the merger (Hillebrand, T;.182|’>7).
| Because these changes affect all hospitals, it would have been considered by Dr.

Haas- Wilson’s study. I
|
-} (Haas-Wilson, Tr. 2483-85, 2495, 2542-44,‘in camera). Prices at ENH rose

relative to the prices at other hospitals. (CCFF 579, in camera). || EGKGKccNzNzIN
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I | (1125~ Wilson, Tr. 2562-63,
2565, 257_3-74; 2579, 2583, 2586, in camera). The finding is also incmlnplete and

' ' A ' P . . .
misleading because, subsequent legislation restored, in part, reimbursement for various
i

~ health care prov1ders affected by ‘Balanced Budget-Act cuts. {—

(RX 1205 at FTC RNSM0000345, in camera).

: bFinally asto pressure from health plal?s, Complaint Counsel emphasize the
importance of Mr. Neamaﬁ’s testimony reéarding managed care contract discussions with
| Baiﬁ cited iﬁ the prc;posed ﬁedir;g.l M'I.'Ne‘aman stated “we had always had those. |
discussions, so that would include 1998 as well as other time.” (Neaman, Tr. 963).

626. Kim Ogden of Bain believed that from, 1993 to 1999, pricing pressures on
. hospitals persisted from managed care and the Balanced Budget Act. (RX 2047 at 8 (Ogden,

Dep.)). Providers thus moved to become more efficient and develop higher quality services.
(RX 2047 at 8 (Ogden Dep ). '

Response to Finding No. 626:

~ The finding is irrelevant and misleading for the reasons stated in response to
CCRFF 624 and 625.

i Evanston Hospital Realized The Adverse Financial
Effect Of The Balanced Budget Act Until In Late 1998
And 1999.

627. Congress. passed the Balanced Budget Act in 1997 as an effort by the federal
government to erase the federal budget deficit. (Neaman, Tr. 1314). The original Balanced
Budget Act was intended to cut approximately $100 billion paid to hospitals and doctors through
federal programs such as Medicare. (Neaman, Tr. 1314). The Balanced Budget Act and the
federal government, however, ultimately reduced payments to hospitals and physicians by $225
billion. (Neaman, Tr. 1314). -



~Response to Finding No. 627:
The finding is irrelevant because the cited cuts affected the entire industry, énd not
just ENH alone. Mr. Neaman admitted that the cutbacks, affected all hospitals. (Neaman,

‘ Tr 13 15) Because these changes affect all hospitals, they would have been con51dered

by Dr. Haas-Wilson’s study. _
B} (Haas-Wilson, Tr. 248385, 2495; Haas-Wilson, Tr. 2542-44, in camera). ,
(N (CCFE 579, in camera).
-,
(Haasr

Wilsqn, Tr. 2562-63, 2565, 2573-74, 2579, 2583, 2586, in camera).

The finding is misleading as to hospital i)ayments because subsequent legislation
restored; in part, reimbursemen"c for various health cate providers affected by Balanced
Budget Act cuts. { G
I (1 1205 ot FTC

RNSMOOOO345 in camera).
The finding is irrelevant as to physician payments because payments for physician
~ services are covered by Part B of the Medicare program separate from hospital

reimbursement.

628. Academic medical centers were especially threatened by the cuts in the Balanced
Budget Act. (H. Jones, Tr. 4178; RX 528 at ENH RS 5507). For instance, in the Summer of
1999, Mt. Sinai Medical Center in Cleveland discontinued its academic programs, Stanford
University Hospital cut 15% of its workforce and Henry Ford Hospital in Detroit had its bond
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r_atiﬂg reduced. (RX 528 at ENH RS 55 07).
Res'ponse to F'inding IIN;O; 628:, .
Complaint Courisél objects to the reliance o RX 528 at ENH RS 5507, to the
‘extent that it is introduced for the truth of the matter asserted therein. The quoted

n 'statements'in RX 528 a‘é to what other hospitals were doing are double hearsay, and are

- madm1s51ble far. -the purpose of proving the truth of the matter asserted therein pursuant to
- Rule 805, AF.R..E., and JX1 q95F ebruzliry 10, 2005). This is contrary to the Judge s ruling
 (Tt. 76) that this exhibit cannot be cited for its truth. | |
| The flﬁdmg is'.veglte and nﬁsleadiﬁg due to the use of the term “academie”

_ rtiediCal center with‘out defming .ho'w thet tenn is used. (See CCRFF 99 for an
'explanation that the term “academic” hospital has no agreed upon meaning in the
industry.) . |

The finding is. itrelevant. The Balanced Budget Act cutbacks affected all
hospitals. (Neaman, Tr. 1315). By its own terms the ftnding claims that the Balanced
Budget Act cutbacks affected all “academlc medical centers. {_
— (Haas-
Wilson, Tr. 248384, 95, 25_42-44, in camera). Prices at ENH rose relative to the prices .

* at other hospitals. (CCFF 595). (I
|
Y | (110:25- Wilson, Tr. 2562-63,

2565, 2573-74, 2579, 2583, 2586, in camera).

629. The Balanced Budget Act affected all hospitals to some extent, but Evanston -
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Hospital was hit harder than most because the Balanced Budget Act disproportionately affected
hospitals, like Evanston Hospital, with many clinical service lines, employed physwlans home'
care, teachmg programs and researeh institutes. (Neaman, Tr. 1315). .

W

Response to Finding No. 62&

| This finding regarding the Balanced Budget Aetwis misleading for the reasons
stated in CCRFF 625, 627, and 628. In addition, the ﬁndmg mlscharacterlzes the
financial status of Evanston. There has never been ah; c;uesuon in thls case as to the
strc;ng financial status of Evanston Hosp1ta1 Indeed, in 1999, Evanston had

approx1mately $613 million in a fund to support future activities of the hospital at the

tlme of the merger. (CX 657 at 3). Its finance committee also noted that the audit report

| for the previous fiscal year showed “no material weakness.” (CX 874 at 3). Further, Mr.

Neaman stated to employees that he expected “great results” in 1999 and that Evanston
could expect a $14 million return, which would be well ahead of neighboring hospitals.

(CX 1566 at 3).

630. Beginning in 1998, and for the next five years, the Balanced Budget Act reduced

Evanston Hospital’s operating revenue by $16 million per year. (Hillebrand, Tr. 1844). Starting
in 1998, and for the next five years, the Balanced Budget Act reduced Evanston Hospital’s
operating income by a total of $80 million. (Hillebrand, Tr. 1845, 1837; Neaman, Tr. 1315-6;
RX 518 at ENH GW 2044).

ReSponse to Finding No. 630:

This finding is misleading as to the projected loss of $80 million in revenue over
five years. As of April 14, 1999, Evanston projected a Balanced Bﬁdget Act impact of
just $47.9 nlillion for Evanston. (CX 627 at 3). Later, in its fiscal ye_a_r 2000/2001 budget
assumptions, ENH projected a Balanced Budget Act deduction from revenue of just $2

million while at the same time expecting at least $13.5 million in favorable managed care
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payment mcreases (CX 25 at 2). ¢
. i

_ This finding rega.rdmg the Balanced Budget Actis rmsleadmg for the reasons
stated in CCRFF 625, 627, and 628. In addition, the finding mischaracterizes the

financial status of Evanston for the reasons stated in CCRFF 624.

631. Evanston Hospital did not realize the full impact of the Balanced Budget Act until
late 1998 or early 1999. (Hillebrand, Tr. 1837; RX 462 at ENH RS 5480). 632. By early 1999,
HPH was also starting te feel the impact of the Balanced Budget Act’s reimbursement cuts. (RX
462 at 2). The impact of the Balanced Budget Act was estimated to be $15 million over ﬁve
years for Lakeland Health Services. (RX 518 at ENH GW2044).

L Response to Fmdmg No. 631: o

This ﬁndlng regardmg the Balanced Budget Act is misleading for the reasons
. ‘s‘t'ated in CCRFF 625, 627, and 628. ‘ In addition, the finding mischaracterizes the
financial status of .Evans_ten for the reasons stated in CCRFF 624.
632. By early 1999, HPH was also starting te feel the impact of the Balanced Budget

 Act’s reimbursement cuts. (RX 462 at 2). The impact of the Balanced Budget Act was estimated
to be $15 million over five years for Lakeland Health Serv1ces (RX 518 at ENH GW 2044)

Response to Finding No. 632:

This finding r.egardin.g.the Belanced Budget Act is misleading for ttle reasons

' stated in CCRFF 625., 627, and 628: Tt is also misleading because as of April 14, 1999,

Evanston projected a .Balar-leed Budget Act impact of just $13.3 mtltion for Highland Park
between fiscal years 1999 and 2002. (CX 627 at 3).

The ﬁndi.gg‘is also misleading as to the impact of the Balanced Budget Act on
Highland Park. Highland Park’s President realized that the Balance Budget Act simply
meant that the hospital should continue “growing our business success as. well as

enhanced control of our costs.” (CX 99 at 1). Further, he noted that even though there
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were payment reductions from Medicare, “the demand for,service from patients atld
medical staff continues unabated.” (CX 97 at. 1). He'pointed out that “[i]n spite of the

: "
decline in operating marginé, our historical cash flow hgs generated a strong. balance.sheet
includitlg-$242 million of cash and investments throug];‘ 6/30/98.” (CX 97 at 1). Healso
emphasized that “our abitity to absorb .short-term declirtes in operating marginsisa '
recogmzed asset that the Commlttee was wﬂlmg to dei;l(;y ? (CX 97 at 1)
633. The Balanced Budget Act had a significant negative effect on Evanston Hospital’s

operating income starting in 1998 and 1999, causing operating income to turn from positive to
negative. (CX 6304 at 12 (Livingston, Dep ).

Response to Finding No. 633:

This finding regarding the Balanced Budget Act is miéleading for the reasons
stated in CCRFF 625, 627, and 628. In addition, the finding mischaracterizes the
financial status of Evanston for the reasons stated in CCRFF 624.

634. Before the Balanced Budget Act was passed, Evanston Hospital’s operating
income was sufficient to allow Evanston Hospital to avoid using money from its endowment to
support its financial well-being. After, and due to, the Balanced Budget Act, however, Evanston
Hospital had to use money from its endowment to maintain an acceptable operating income level.
(€X 6304 at 12 (Livingston, Dep.)). As of July 2004 (but never before 1998), every year

Evanston Hosp1ta1 would take $20 million from its endowment and place that $20 million into its
operatmg earnings category (CX 6304 at 12 (lemgston Dep )R

Response to Finding No 634:

The finding is mlsleadmg. This finding regarding the Balanced Budget Act. is
misleading fOr the reasons stated in CCRFF 625, 627, and 628. In etddition, the ﬁnding
mischaracterizes the financial status of Evanston fot the reasons stated in CCRFF 624.
Furthermore, the finding misstates Mr. Livington’s testimony. Mr. Livingston’s

testimony on this point was not consistent. He first testified that “we took 4 percent of
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some number of our ¢ndowment, but a total of $20 million so that - - out of the
. ‘ ' " _
endowment each year to go into operating earnings. . .” (CX 6304 at 12 (Livingston

Dep.)). A few lines further down the page, he testified that “[s]o when Iyou see our

earnings of $20 _inilli'(.)n fforﬁ operatic_jn[s], $10 million of that comes from money that we

' 'are; now taking out of the endowment.” (CX 6304 at 12 (Livingston Dep.)). However,

whether it was.$10million or $20 million that was coming out of the endowment, Mr.

: Livingston mac.lev it clear that this was not unusual for a not-for-profit hospital to take -

~ some nioney out of its endowment, ENH’s withdrawals were “consistent with what most

entities do. Northwestern University does it. Most other not-for-profit hospitals do it.
. You expeét a return of 7,8,9 percé:nt. So you take 3, 4, 5 percent out of that for

operation.” (CX 6304 at 12 (Livingston Dep.)).

635.  The money in Evanston Hospital’s endowment is invested in various stocks and
~ bonds. (Neaman, Tr. 1316). Evanston Hospital/ENH had a pelicy of not dipping into the
principle of its investments but, instead, uses investment income for specific purposes. (Neaman,
Tr. 1316-17). For example, as of February 2005, ENH annually used $20 million of Second
Century Fund, an endowment designed to produce investment income, to support free care, }
research and academic programs. (Hillebrand, Tr. 1843-44). Because the endowment is used to

build new business in the absence of operating income, a net decrease in operating income is
undesirable. (CX 6304 at 13 (Livingston, Dep.)).

Response to Finding No}. 635: |

Tﬁe finding is misieéding f(.)r. the reasons stated in response to CCRFF 624 and '
634. Prior to thé mefger, ENH’s Second Century Fund gréw dramaticaily. Ina
November 1999, Evanston boarci meeting, Mr Neaman highlighted that “[o]ver the pé.st
five years . . . [Evanston] experilenced a 70% growth in operating revenue; total operating

profits of $121 million; total operating and investment returns of $400 million and growth



in our Second Century Fund from $224 to $613 million.” (CX 657 at 3). In addition, »

since the merger, the fund has reached nearly a billion dollars. (Hillebrand, Tr. 1843)

o

636. The Balanced Budget Act also had an impact on MCO reunbursement because
many of the MCOs use Medicare fee schedules as a basis for nggotiating rates with hospitals.
(Neaman, Tr. 1319). In 1997, Medicare, Blue Cross and Humana instituted significant
reductions in reimbursements. (CX 2037 at 2; Neaman., Tr. 1151-52). ‘

Response to Finding No. 636: o o
This finding is irrelevant and nﬁsléadiﬁg because the Medicare fee schedules had
no effect Whatéoever on health plan reimbursement for inpatient hospital services. The
fee schedﬁles referred to by Mr. Neaman relate iny to physjcian pricing and not to
. . hospital reimbursement. If was demonstrated at trial that MCOs use fixed fgé |
reimbu;sement (e.g., per diem or per case) or discount 'off charges. (See CCFF 170-176,
7 70-312). | . |
il Since the late 1990s, Evanston Hospital/ENH, Along
With Other Hospitals, Have Been Under Pressure To-
Reduce Costs

637. In 1998, Evanston Hospital felt more pressure to cut costs and improve revenue.-
(Neaman, Tr. 963; H. Jones, Tr. 4108). This feeling was not unique to Evanston Hospital/ENH.
{ (RX 1393 at
ENHL BW 3681, in camera; H. Jones, Tr. 4108). : ’

Response to Finding No. 637:

| The finding is irrelevant because the cited cuts affected the entire industry, and ot
“just ENH alone. .Mr. Neaman admitted that the cutbacks affected aﬂ hospitals. (N eanian,
Tr. 1315). Mr. Neaman stated “we had always had those discussions [to reexamine its
overall strategy], that would include 1998 as well as other time[s].” (Neaman, Tr. 963).

Because these changes affect all hospitals, it would have been considered by Dr. Haas-
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- Wllson Tr. 2483—85 95 2542-44, in camera). {_
—} (CCFR 579, in camera). {_
— (Haas-Wllson Tr. 2562- 63, 2565 2573-74,

‘ 2579 2583 2586 in camera)

. 638. {—

E! (RX 1205 at FTC-RNSMC 361, in camera). {E :
|

} (RX 1205 at FTC-RNSMC 361, in

camera).

Response to Finding No. 638:

This ﬁndiﬁg is misleading for,'the reasons stated m CCREFF 625, 627, and 628.

e
!

Because these Chapges affect all hosi)itals, it would have been considered by Dr. Haas-
Wilson's study. {
I (::2s-
Wilson, Tr. 2483-85, 2495; Haas-Wilson, Tr. 2542-44, in camera). Yy 00 B
I (CCFF 579, in canera). (N
]
(Haas-Wilson, Tr. 2562-63,

2565, 2573-74, 2579, 2583, 2586, in camera).
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(RX 1393 at ENHL BW 3681, in camera). . o -

Response to Finding No. 639: . oo

. This finding is misleading for the reasons stated in CCRFF 625, 627, and 628.

640. MCOs such as Unicare also recognized that hospitals faced increasing costs
caused by increased health care demand and HIPAA. (RX 1189 at ENHL JL 14125). o

|""\

Resgonse to Fmdmg No. 640

This finding is misleading for the reasons stated in CCRFF 625 627 and 628.

ili. By The Late 1990s; Evanston Hospital No Longer Could
Rely As Heavily On Its Investment Income _

.. Response to Finding No. 641: _ .

641. In 1990, Evanston Hospital created the Second Century Fund, an endowment .
_designed to produce investment income. (Hillebrand, Tr. 1843). From 1990 until the late 1990s,
Evanston Hospital did very well in investment income and achleved its targeted financial returns.
(Hillebrand, Tr 1835-36).

The finding is incomplete and misleading. Complaint Counsel agree w1th the
finding that ENH did well with its endowment, but the finding is incomplete because it
does not spell out the full picture of ENH’s financial ga{ns prior to the merger. Ina
Noyember 1999, Evanston board meeting, Mr. Neaman highlighted that “[o]ver the past
five years, Evanston experienced a 70% growth in opefatiné revenue; total opéraﬁng
profits of $121 million; total operating and investment returns of $400 million and gromh

" in our Second Century Fund from $224 to $612 million.” (CX 657 at 3).
A summary report presented to the Evanston Board on June 25, 1999 regarding

| the merger states that ENH’s had no debt and a fiscal year 1998 income from operations

was $16.7 million (with additional investment income of $59.1 million and an investment
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balance of $700'-millibn). (CX 84 ét 16; see also CX 359 at 13 (Presentation to the
4Exe;:utive Corr;mit'te_e of the Evanéton board of diref:'tors). Its finance committee also
no'ted.thafc the éuditjepo’rf for t;he previous fiscal yéar showed “no matérial weakness” |
(CX 874 at 3). Furth'eir., Mr.v Neaman stated to employees that he expected “great results”

in 1999 and that Evanstbn could expect a $14 million return, which would be wéll_ ahead

of nelghbonnghosp1tals (CX 1566 at 3)
Indeed, .there has never been any question in this case as to the strong ﬁnaﬁcial
_ status of Evanston H(')spital. Indeed, in 1999,I Evanston had approximately $613 nﬁliion
dollafs in a fund to suppoﬁ future activities of the hospit‘alv at the time of the vmer.ger. (CX
‘ 6 57' at 3). Tts ﬁnanée commit’téel al'so néted‘fhat the audif feﬁort for the preyidus fiscal
4 year sﬁowed “no material weakness” (CX 874 at 3). Further. Mr. Neaman stated to
employees that-he.vexpected “great results” in 1999 and that Evanston could éxpect a$14
miillion return, which would be well ahead of neighboﬁng hospitals. (CX 1566 at 3).
642. Before the late 1990s, Evanston Hospital manaéement and the Evanston Hospital
Board felt that the managed care pricing levels were sufficient as long as Evanstori Hospital was

able to get a 2% return from operatlons over the Medical Consumer Price Index. (Hillebrand, Tr.
1836). . .

v Response to Finding No. 642:

This fmding is incofﬁplete and misleading because Evanston’s returns pre and
post-merger werle well in excéss the bbaid’é approved budget and any éxpected measure
of return. Before the merger, in a September 29, 1999 speech to employees, Mr. Neaman
stated that “our operating result; show some $14 million, or 2% operating income return

in 1999. This is down from the previous year, but in excess of budget, and certainly
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substantially ahead of any of our neighboring institutions.” He characterized this as
“great results.” (CX 1566 at 3). After the merger, il a May 17, 2000, letter from Mr.
. of
Neaman to Lester Knight, III, ENH board chairman, Mr. Neaman emphasized that the net
revenues were well in excess of any targeted return “'[i]r‘l| FY 2000, the Board-approved
operating budget was $4 million net income from operations. We are now forecasting'
) . . . . . u \ .
$18 million in net income for FY 2000 from operations alone. (CX 373 at 1 (emphasis
added). Mr. Neaman goes on to connect the excess income with the merger:
How could we boldly achieve these operating returns of at least $15 million per |
year (well in excess of the capital maintenance factor) when we started FY 2000
at $4 million and 70% of the hospitals in this market are losing money from
operations?? Simply stated these are the favorable results rolling forward of our,
$26 million (to-date) economic improvements via the merger integration..
(CX 373 at 1, 6 (emphasis addéd)) Mr. Neaman estimated that ENH’s “Return on Sales”
for various business units was as high as 33% for cardiac surgery, 40% for the emergency
room, 40% for radiology and diagﬁostics, and 45% for GI units. (CX 373 at7). ‘
643. In 1990s, investment income grew between 10-20% per year. (Neaman, Tr.

1317). As the 1990s progressed, however, Evanston Hospital was not able to maintain 10-20%
annual returns on its investment income. (Neaman, Tr. 1317).

Résponse to Fihding No. 643:
The finding is misleading as to Evanston’s expé;ienlce in the late 1990s and its
éxpectations regarding investment income. In a November 1999, Evanston board
_meeting, Mr. Neéman highlighted that “[o]ver the past five years . . '. [Evanston]
experiencea a 70% growth in operating revenue; total operating profits of $121 million;
total operating and investment returns of $400 million and growth in our Second Century

Fund from $224 to $613 million.” (CX 657 at 3).
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As to Evanston’s future expectations, an Evarrston presentatien to Standard and
)

Poor’s, Strategic and Carpi.tal Structure Review, dated December 7, 1999, states as a goal
“maintain very strong capital structure (over $1 billion in cash and investments™). RX

704 at ENH HJ 00161.2, 001616 (emphesis added)). The November 1999, Evanston

t

'board of directors meetihg states that “over the past five years” Evanston’s total growth in

the Second Centur,ynFund from $244 to $613 rmlhon (CX 657 at 3).

644. Evanston Hospital was experiencing a decline in “Net Non-Operatmg Revenue
the majority of which is investment income. (H. Jones, Tr. 4107; RX 514 at FTC-KHA 1665).
Evanston Hospital’s non-operating incomeg decreased from $71 million in 1997 to $59 million in
1998 and was projected to level off at approximately' $45 million for the next three years before
gradually increasing in 2002-2004. (H Jones, Tr. 4107-08; RX 514 at FTC-KHA 1665)..

Response to Fmdmg No 644

The ﬁndrng is misleading as to Evanst,dn’s'experience and expectations regarding
: ihvestment income. In a November 1999, Evarlsron board meeting, Mr. Neaman

highlighted that “[0]yer the past five years . . . [Evansten] experienced a 70% growth in
eperating revenue; total operating profits of $121 niilhhn; total operating and investment
returns of $400 millio'r'l and growth in our Second Century Fund from $2.;24 to $613
million.” (CX 657 at 3). |

Evanston’s December 7, 1999, Presentation to Standard and Poor.’s, Strategic and
Capital Structuré Review, states as a goal “mc;intain very strong capital structure (over
$1 billion in cash“ahd investments™). (RX 704 ar ENH HJ 001612, 001616). A
summary report presented to the Evanston Board on June 25, 1999 regarding the merger

states that ENH had no debt and a fiscal year 1998 income from operations of $16.7

million (with additional investment income of $59.1 million and an investment balance of
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$700 million). (CX 84 at 16; see also CX 359 at 13 (Presentation to the Executive

Committee of the E_vaoston board of directors). Furthermore, Mr. Liying‘ton testiﬁed that
' o,

$10 or $20 mllhon from the investment income was used for operatmg income. (CX

6304 at 12 (lemgston Dep.); CCRFF 634) Ifmvestment income fell to $45 mllhon a

year, that would more than cover the money used for operatmg income and still allow for

the growth of pnnc1pa1 | o

In any event, in every year through 2004 there was projected at least $8 mllllOIl |
operatmg.revenue'm excess of expenditures and more than $50 m1111on in revenue over
expenses. (RX 514 at FTC-KHA 1665)
| '645. Although Evanston Hospital initially proj ecteel fairly stable non-operating reventte |

into the future, hy the late 1990s, Evanston Hospital suffered significant deterioration in .
investment returns as Evanston Hospital’s income from investments quickly decreased because

of poor returns from the stock market. (Hillebrand, Tr. 1837; CX 6304 at 12 (lemgston Dep.);
H. Jones, Tr.'4108; RX 514 at FTC-KHA 1665).

Response to Finding No. 645:

The finding is misleading as to-Evanston’s e);;I)Ierience and expectations regarding
investment income. In a November 1999 Evanston boat'ld rheeting, Mr. Neaman
highlighted that “[o]ver the past five years . . . [Evanston] experienced a 70% growth in
operating revenue; total operating profits of $121 millioh; total operating and investment
teturné of $400 million and growth in our Second Century Fund from $224 to $613'
million.” (CX 657 at 3). |

Asto expeetations regarding investtnent income, Evanston’s December 7, 1999,

Presentation to Standard and Poor’s, Strategic and Capital Structure Review, states as a

goal “maintain very strong capital structure (over $1 billion in cash and investments™).
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RX 704 ar ENH HJ f01616). A summary report présented to the Evanston Board on
|

June 25 , 1999 regarding the merger states that ENH had no debf and a fiscal year 1998
income from operations of $16.7 million (with additional investment income of $59.1 |
million and an iJ_iVest'r'nent balance of $700 million). (CX 84 at 16. . See also CX 359 at

13 (Presentatioh to the Execuitive Committee of the Evanston board of directors).

o 0o

- Evanston’s finance committee also noted that the audit report for the previous
fiscal year showed “no material Weak'ness.” (CX 874 at 3). Furthermore, Mr. Neaman
~ stated to employees that he expected “‘great results” in 1999 and that Evanston could
expe;:t a $14 million returﬁ, which would be well ahead of neighboring hospitals. (CX.

, 1566 at 3). According t§ an Illirlloi.s gmlzemlm"ent report, the second highest net income of
the hospitals in the state 'of Ilinois for the period 1996-1999 and ranked highest among -
the hospitals in so‘lvency ratio and investment inéome; (CX 2389 at 7, 12; 40).

In any event, in every year through 2004 there \.Nas projected at least $8 million
pperating revenue'in excess df expenditures and ﬁore tlhan $50 million in revenue over
expenses. (RX 514 at FTC-KHA 1665).

2. Evanston Hospital And HPH Had Different Negotlated MCO
Contract Rates Before The Merger

- 646. Asdiscussed in, Section , the different negotiating .styles of Evanston Hospital and
HPH led to different negotiated MCO contract rates before the Merger. '

Response to Fin_gling No. 646:

Respondent cites no support for this finding. This is c'ontrary to the Judge’s April
6, 2005, Order on Post-Trial Briefs, stating that each propoéed finding shall have a valid

and correct cite to the record.
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D. Dr. Haas-Wilson’s Bargaining Theory Does Not Ellmmate All Viable
Alternative Explanations For ENH’s Post-Merger Price Increases, Such As'

Learnmg About Demand
off

1. “Price” Can Be Deﬁned In Several Ways
647. There are several dlfferent ways to think about pnce (Noether Tr. 5988)

Response to Fmdmg No 647: . ' ' ) -

A

¢!

Complaint Counsel have no specific response.
a. Charges
648. Price could be thought of as a hospital’s charges. Every hosp1ta1 or hospital
system has a chargemaster, which provides a list price that a hospital charges for each component

of the products and services provided by the hospital or hospltal system (Hillebrand, Tr.
1710-11, 1716; Porn, Tr. 5646).

Response to Finding No. 648: ' : .
| The finding is irrelevant and misleading. {—
_} (Noether, Tr. 5906; Baker, Tr. 4632; in cémera; Haas-
Wilson, Tr. 2456-57). When a managed care organization-contracts to include a hospital
in its networks, the managed care organization does not pay the hosp'ital’s chérges or
chargemaster ‘prices, but instead negétiated prices. (Haas-Wilson, Tr. _2496-97, 2500). |

649. In most cases, however, chargemaster prices do not reflect the actual pnces paid -
- by patients or MCOs. (Hillebrand, Tr. 1710-11, 1716).

‘Response to Finding No. 649:

The cited source does not say what Respondent’s finding claims. The cite only
refers to managed care plans, not individual patents. (Hillebrand, Tr. 1710-11). Itis true

that chargemaster prices do not reflect the actual prices paid by managed care plans who
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]

have negotiated'contxact prices, however individual patients, who are not covered by a
, _

health insurance plé.n that negotiates discounts will expect to pay the list or chargemaster

prices if they simply walk into a hospital. (See CCFF 179).

S : ,
b." Contract Rates
' . g : .
650.  Another way to think about price is to.consider the rates contained in the contracts
- between hospitals and MCOs, or “contract rates.” (Noether, Tr. 5988).

Response to Finding No. 650: '

The ﬁnaing is misleading. {| NG
I (s Vilson, Tr. 2645). (N

|
(Haas-Wilsoﬁ, Tr.2647). To the extent that the
icontract rates are. ratgs perlday, that can be misleading when hospitals find ways of
| treating conditions that reduce the length of the stay. The right Way to analyze thel price
to the buyer is to look at the entire hospital stay. (Baker, Tr. 4629).
| Moreover, there is no single in-patient “contract rate” in a typical contract. Rathef
. there will be a npinbér of diffcrent rates for different types of inpatient services that a
hospital will offér,.such as different rates for gene;al medical surgical, intensive care,

maternity, etc. (.S"éé e.g., CX 5070 at 28; CX 5001 at 4, 6, 8).

651. (I
I . hich is discussed in more depth below.

(Baker, Tr. 4807-08, in camera).



. Response to Finding No. 651:

The finding is incorrect. Learning about HPH contract rates would tell Evanston

Hospital little about how the actual hospital prices compare. About 1/3 of the contracts .

: ) " ‘
between HPH and managed care organizations had contract rates that were higher than

the rates at Evanston. (Slrablan Tr. 5717) Yet when Dr. Noether compared the prices
o

charged by HPH and Evanston Hospital pre-merger to four managed care compames
Ae‘ma Blue Cross, Humana and United, Dr. Noether found that the prices at Evanston
were higher than the prices at nghland Park for each of the five ways that Dr. Noether |
calculated the prices. (Haas-Wilson, 'Tr. 2646 (discussing DX 7047, in camera), in

camera).

652. The claims data produced by certain MCOs during discovery include. information
on the patient, at what hospital the patient received care, the date of admission, the date of
discharge, and in many cases the diagnosis, age and gender of the patient. Importantly, this data
also includes the amount that the MCO reimbursed the hospital for the care of the patlent
(Haas-Wilson, Tr. 2496)

Response to Finding No. 652:

| Complaint Counsel have no speciﬁc response.

—} (Baker, Tr. 4807-08,

in camera; Haas-Wilson, Tr. 2496).

Response to Flndmg No. 653:

 The finding is incorrect, {—

387



(Hazs-Wilson, Tr. 2647-48, in camera). (SN

_} (Baker; Tr. 4629, in camera). Furthermore, the citation to Dr.

. Haas-Wilson does mot support this finding.
,c.‘ _ Reimbursement Rates

. 654. Another way to think about “price” is to consider the actual amount paid toa
hospital through a managed care contract relationship, or the “reimbursement amount.’
(Noether, Tr. 5988). This amount combines the amount paid by the MCO with the amount paid
g dlrectly by the patient. (N oether, Tr. 5988). . :

Response to Finding No. 654:

Complaint Counsel have no specific response.

, 655. ltis possible to calculate imperfect reimbursement amounts from some of the
claims data provided by the MCOs in discovery. (Noether, Tr. 5988-89).

Response to Finding No. 655:
The finding is misleagiing. The clairhs data is “like finding gold” to an emi)irical_

: héaithcare economist.. (I{aas-Wilsc;n, Tr. 2497). The claims data has information on the
actual payment made by the, ho_spital, it has information on a patient‘ level, and it has
information on many hospitals in the Chicago‘ area so that one can test statistically
whether the pricel:..i@creases at ENH were greater than price iﬁcreases at other hospitals.
(Haas-Wilson, Tr. 2496-97), {—
-
|



(Haas-Wilson, Tr. 2616, 2619-23, in
camera; Baker, Tr. 4642, 4800, in camera). - '
. e )

2. The Factual Evidence Is Consistent With The Learning About
Demand Alternative Explanation For The Price Increases At Issue

a. Coincident With The Merger, ENH Learned That It Was

“Leaving Money On The Table” Through Proper Due "'~
Diligence ‘ : Ja :

656. HPH'and Evanston Hospital shared their pre-Merger contract rates during the
Merger due diligence. - (Chan, Tr. 712).

Response to Finding No. 656:
Complaint Counsel have no response.
657. One of Chan’s responsibilities on the contracting team, from HPH’s side, was to
compare HPH’s rates with MCOs to Evanston’s rates. (Chan, Tr. 659-60, 714). When Chan first

saw Evanston’s charges, she felt they were low as compared to HPH. (Chan, Tr. 739).

Response to Finding No. 657:

~ As an initial matter, Respondent’s finding on Evanston’s “low” pre‘-n"'ierg'er rates
relative to HPH is irrelevant to the question of exerciﬂsie of market power. Whatever the
rates of Evanston or Highland Park were prior to the mel}gér, after the merger, ENH
demanded (and generally achieved) the higher of the ’th0 contract rates plus a premium.
(See CC‘FF 848-903). ENH also demanded (and re_ceiv.;d) the same rate for all three of its
facilities. (See CCFF 822-847). Thus, both Evanston and HPH post-merger were éble to
escala}te rates for .individual contracts up from pre-merger levels, suinporting the
conclusion that the comBined entity was exercising market power that was unavailable to |

~ each hospital pre-merger. ENH’s price increases were contrary to market trends to hold

pricing flat or to discount further. (See CCFF 13 13-1328).
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Respohdent’srﬁnding_'as it deals with Ms. Chan’s comparison of HPH and
Evaﬁston pre-n‘nergé; C(;htracts also is misleading ap& incomplete. Ms. Chan’s
compérispn did not factbf in critical components of the actual price or r'eimbursement pér
;:ase‘ and so did ﬁdt aé'curatély capture the true charges.

(Haas-Wilson, Tr. 2645, in
camera). {—

,A —} (Haas Wilson, Tr. 2645, in camera). {—
I (1325- W ilson, Tr. 2647, in
camera). _ :
(Haas-Wilson, Tr. 2647-48, in camera). {— |
(See CX 1373 at 14, in camera
{—
B

In addition, the contention that Evanston had lower prices is contradicted by
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Respondent’s own experts” analysis. ([ EEEEEEE

) - . ) o,
I (S CCFF 1805-1808).

-

Finally, if in some instances Evanston had lower prices than HPH pre-merger for

certéin health plans, volume differentials is part of the explanation; ‘Evanston had '

N

signiﬁcantly greater volume than HPH. (See, e.g., Rl;( 757 at 1 (Evanston’s volume from

'CCN pre-merger was “four times as high as CCN’s volume at HPH.”). —

(Hillebrand, Tr. 1761; Chan,' Tr. 843-44, in camera; Dorsey, Tr. 1474-75;

Ballengee, Tr. 160-62 (PHCS would have expected to receive lower rates at Evanston

prior to the merger because PHCS sent more dollars to Evanston than Highland Park.)).

658. (N

(Chan, Tt. 660, 662-63, 711-12; RX 620 at ENHL TC 17809, in camera). Chan found that the -
discounts at Evanston Hospital were substantially larger than HPH’s discounts. (Chan, Tr. 739,

711-13, 715-16). {

TC 17810, in camera; Chan, Tr. 714-17).

(RX 620 at ENHL

Response to Finding No. 658: »

Respondent’s finding is misleading and incomplete. The level of discounts ina -

‘contract is just one component of the actual price or reimbursement per case. Without

complete information on, for example, ENH’s chargemaéter, a full and accurate
comparison of actual reimbursement is impossible. (See CCRFF 657). 1
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(RX 620 at ENHL

t

TC 17809, in camera)

5. {_

=! (RX 663 at ENHL TC 16939, in camera; Chan,

Tr. 671; Chan, Tr. 852-53, in camera) "

AL . It

Response to Finding No. 659:

Respondent’s finding is misleading and incomplete. The level of discounts in a
. ] ' . : :
contract is just one component of the actual price or reimbursement per case. Without
complete information on, for example, ENH’s chargemastér a full and accurate .

companson of actual reimbursement is 1mp0551ble (See CCREFF 657).

660. {—

N =! (RX 663, at ENHL TC 16939, in camera; Chan, Tr. 853-54, in camera).

"

Response to Fmdmg No. 660:

Respondent’s finding is misleading and incompleteQ Thé level of discounté ina
contract is just one cc;mponent of the actual price or reimbursement per aase. Without
complete information on, for éxample, ENH’s chargemaster, a full and‘accur'at‘e

comparison of actual relmbursement is impossible. (See CCRFF 657).

s61.
—} (RX 620 at ENHL TC 17811, in

camera). {

(RX 620 at ENHL TC

17811, in camera; Chan, Tr. 716-17).

Response to Finding No. 661:



Respondent’s ﬁnding is misleading and incomplete. The level of discountsina
contract is just one compoilent of the actual price or reimbursement per case. Without
. - 13 .

complete information on, for example, ENH’s chargemaster, a full and accurate A

"

comparison of actual reimbursement is impossible. (See CCRFF 657).

662. A week after wntmg her first memo, Chan wrote another memo to Gilbert and'
Newton on September 30, 1999, comparing the rates of HPH and Evanston Hospital’s contracts
on a contract-by-contract basis. (RX 625 at ENH JL 8293). {

(Chan, Tr. 825, in camera).

Response to Finding No. 662:

Respondent’s finding is misleading and incomplete. The level of discounts in a

contract is just one component of the actual price or reimbursement per case. Without
complete information on, for example, ENH’s chargemaster, a full and accurate -
comperison of actual reimbursement is impossible. (See CCRFF 657).

663. Chan found that Evanston Hospital’s effective discount for inpatient services was
54.11%, while HPH’s effective discount was only 38.78%. (RX 625 at ENH JL 8294). HPH -
would have received over $5 million less in revenue for inpatient services for the year if it
applied Evanston Hospital’s rates. (RX 625 at ENH JL 8294; Chan, Tr. 723). For outpatient
services, HPH would have received $2.881 million less in revenue for the year if it applied
Evanston Hospital’s rates, and just under $8 million less in revenue for the year overall if
inpatient and outpatient services were combined. (RX 625 at ENH JL 8294; Chan, Tr. 722-24).
This figure was based on 80% of HPH’s managed care contracts. (RX 625 at ENH JL 8294;
Chan, Tr. 724). If the remaining 20% of HPH’s contracts were also examined, HPH may have
lost even more revenue. (Chan, Tr. 724).

‘Response to Finding No. 663:
Respondent’s finding is misleading and incomplete. The level of discounts in a
contract is just one component of the actual price or reimbursement per case. Without

complete information on, for example, ENH’s chargemaster, a full and accurate



companson of attual "relmbursement is nnposmble (See CCRFF 657).

664. Chan also exammed md1v1dual MCO rates wﬁh the hospitals, and found that
PHCS had a much larger effective discount with Evanston Hospital, 51.98%, than with HPH, -
17%. (RX 625 at ENH JL 8294; Chan, Tr. 718-19). Chan also found that there was a significant
difference between Evanston Hospital’s effective discount with United, 60.59%, and HPH’s
effective discount with United, 15%. (RX 625 at ENH JL 8294; Chan, Tr. 719-20).

Response to Finding No. 664: :

* Resporldént's finding is misleading and incomplete. The level of discounts in a
céntract is just one eomponent of the actual price or reimbursement per case. Without
. complete informatieri on, for example ENH’s chérgemaster a full and accurate
» companson of actual relmbursement is 1mp0551ble (See CCREFEF 657):
665. In the H1gh1and Park. Healthcare Board of Directors meeting on October 22 1999, |

Chan and Gilbert reported that “applying ENH’s hospital contract rates to [HPH] would reduce

[HPH’s] annual net revenue from managed care payors by approximately $8,000,000.” (RX 674
at ENHL TC 17915)

Response to Fmdmg No. 665

(X}

Respondent’s finding is misleading and ineomplete. The level of discounts in a
contract is just one component of the actual price or reimbursement per case. Without
complete information on, for example, ENH’s chargemaster, a full and accurate

comparison of actual reimbursement is impossible. (See CCRFF 657).

{ | 4.

(RX 663 at ENHL TC 16939,
in camera). o

ResponSe to Finding No. 666: .

Respondent’s finding is misleading and incomplete. The level of discounts in a
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- contract is just one-component of the actual price or réimbursement per case. Without .

1
4y

complete information on, for example, ENH’s chargémaster, a full and accurafe
. o
comparison of actual reimbursement is impossible. (See CCRFF 657).
' "
667. Evanston Hospital’s negotlator Sirabian was surprised to learn that HPH was

gettmg higher rates than Evanston Hospital. (Sirabian, Tr. 5717-18). For example, Sirabian was
surpnsed to learn that HPH had higher rates with Umted (Sirabian, Tr. 5763)

I,|\

Res.ponse to Fmdmg No. 667:

Respondent’s ﬁnding. is incomblete. Mr. Sirabian was aware years prior to the
merger that Evanston’s rates with United were below Evanston’s cosfs. (Sirabian, Tr.
5712). He testified that_hev notified Uh;ited negotiators that [’Inited’s rates were lower than

| 'Evanston’s rates as compared to other health plans w1th whorﬁ Evanston contracted. |
(Sirabian, Tr. 5712).
668. Sirabian expected all of Evanston Hospital’s rates to be higher fhan HPH’s rates

because Evanston Hospital was an academic institution and HPH was a community hospital, and

the types ‘and quality of care prov1ded by the two orgamzatlons were very different. (Slrablan
Tr. 5718). '

Response to Finding No. 668:

The cited source does not say what Respondent s finding claims. Mr. Slrablan
does not use the term “academic” institution, but rather-'“teaching” institution. The terms
are not synonymous, and not everyone in the induétry uses the terms in the samé way.
(See CCRFF 99). Respondent’s finding is inéomplete and misleading. The conclusion
that Evanstoﬁ had lower rates than HPH pre-merger is-cdntradicted by other record
evidence. (See CCRFF 657).

669. Even Spaeth was surprised to learn that HPH had better rates on the majority of
MCO contracts. He assumed that an academic medical center with highly sophisticated care like
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+

Evanston Hospital would ha{fe better rates than a commumty hosp1ta1 like HPH. (Spaeth Tr.
2297). '

Response to Finding No. 669: | - .

Respondent"s fmding is incomplete and misleading. The conclusion that
Evanston had lower rates than I—[PH pre-merger is contradlcted by other record evidence.

(See CCRFF 657). v v
ol ' S P
b. - At The Time Of The Merger, Evanston Hospital Learned
. About The Demand For Its Services Through Bain’s
' Consultmg Services
670. " Bain & Co. (“Bain”) was a consulting firm hired by Evanston Hospital, in part, to
give advice to Evanston Hospital’s management regarding contract negotiations. (Chan, Tr.
652). Evanston Hospital specifically engaged Bain for help with the Merger in the Fall of 1999.
(Neaman, Tr. 1159). Bain provided advice and analysis pertaining to the Merger and was paid
about $1 million for this work. (Neaman, Tr. 1148; Hillebrand, Tr. 1800).

Response to Finding No. 670:

. _
Complaint counsel have no specific response.

671. Kim Ogden, an operating Vice President at Bain, was responsible for overseeing
the merger related work done by Bain. (RX 2047 at 6 (Ogden, Dep.). Ogden did not testify live
at trial, but portions of her deposition testimony were admitted into evidence. Ogden did not
work for Bain at the time of her deposition. Presently, she works in an unpaid position running a
non-profit organization. (RX 2047 at 2 (Ogden, Dep.).

Response to Finding No. 671:
Complaint Counsel have no specific response.

672. Bain examined Evanston Hospital’sb and HPH’S managed care contracts in
October and November 1999. (Hillebrand, Tr. 1849, 1851; RX 652).

Respon’se to Finding No. 672:

Complaint Counsel have no specific response.

673. Bain had a kick-off meeting with Evanston Hospital management to talk about
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- what benefits may result from the Merger and where Bain should focus its efforts. As aresult of
the meeting, two projects became a priority for Bain: (1) a review of Evanston Hospital’s service
lines became a priority because Evanston Hospital was in the process of planning its capital
expenditures; and (2) a review of Evanston Hospital’s contract$ also became a top priority in
light of the discovery that several of Evanston Hospital’s contracts had exp1red (RX 2047 at 10
- (Ogden, Dep.)).

]

Response to Finding No. 673:

| Complaint Counsel have no specific responsg. - *
" 674. Bain believed that the Merger provided Evanston Hdspital with opportunitieé to
expand its geographic reach, add new services, consolidate existing services to improve quality,
develop centers of excellence, eliminate duplicate costs, engage in benchmarking and relieve

Evanston Hospital’s capacity constraints through capital investments at HPH. (RX 2047 at 8-9,
14 (Ogden; Dep )) ,

o Resnonse to Finding No. 674:

Respondent’s finding is incc')mpleté.. Bam alsollfocused on the additional ‘leverage
that would be achieved through unified contracting between Evanston and I—h-ghland Park.
Bain advised ENH that the “merger provides the opportunity to . . . neg'ofiatecontracts
with payors from a stronger position.” (CX 2072 at 1). The focus of Bain’s merger work
was “growing net income by leveraging contracting and.service line opportunjtieé created
byvthe Highland Park merger.” (CX 74 at 3). |

Bain consistently advised ENH that ENH’s “negotiating leverage [Wifh health
plans] should increase with increased scale.” Thus, ENH should “leverage HP” to -
“maximize scale benefits.” (CX 74 at 22). Bain counseled that “the addition of Highland
Park will substantially improve ENH’s leverage.” (CX 74 at 19). According to Bain,
ENH had “significant leverage” with health plans because‘ the combinéd ENH/Highland

Park entity would be the largest in admissions volume in the Chicago area. (CX 74 at



15). Bain calculated fthat pos‘t-merger, ENH had attained a 55% market share. (CX 1607
-, - ' N ) )
at 5). ENH understood that Bain’ s use of the term ‘fieverage” incorporated the concept of
bargaining poWer in cori'tfact negotiations with health plans. (Hillebrand Tr. 1801-02).
675. As to the benchmarkmg opportumtles presented by the Merger, Evanston Hospital
beheved that HPH was not a well-run hospital, and there was an opportunity to share Evanston
Hospital’s best practices with HPH to improve both quality and costs. (RX 2047 at 9 (Ogden,

Dep.)). The best examplés of areas where Evanston Hospital could enhance HPH’s capabilities
included obstetrics, cdrttiac care and oncology. (RX 2047 at 14 (Ogden, Dep.)). ‘

Response to Findin'glNo. 675:
- Respondent.’ s fmding that “HPH was not a well-run hospital” is contredicted by
‘ other record ev1dence nghland Park was a good hospltal prior to the merger. (See
CCFF 2295- 2323) The quality of care at HPH up until the year 2000 was “very good if
not excellent.” (Newton, Tr.‘ 376). The hospltel was well-respected in the community
end .'considered by many to be one of the “finest eommu11ity hospitals' in the country.”

" (Newton, Tr. 301; see olso Spaeth, Trl_'. 2095). Pfe—merge_r, HPH had a “very good”
obstetrics program. (See CCFF 2331). HPH also had decided to develop a cardiac
surgery program and ﬁvas acti\}ely pufsuing a joint cancer care orogram with other
hospitals, including Evanston, all before the merger. (See CCFF 2357-2373, 2374-2380).
676.  After Bain completed its “Initial Review,” Evanston Hospitel organized teams

under Hillebrand’s guidance to begin the negotlatmg process with various MCOs. (Hillebrand,
Tr. 1851) ‘

Response to Fmdmg No. 676:

Complaint Counsel have no specific response.

i Bain Advised ENH That HPH Had More Favorable
MCO Contracts ‘
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677. Until 1999, Evanston Hospital management bélieved that it was “getting good ,
rates.” (RX 2047 at 61 (Ogden, Dep.)). But Bain advised ENH that HPH’s contract rates “were
just better.” (RX 2047 at 11 (Ogden, Dep.)). HPH had much hlgher per diems than Evanston
Hospital, and HPH “negotiated structurally better.” (RX 2047‘at 11 (Ogden, Dep.)). HPH was
domg a much better job than Evanston Hospital on the contracting 31de

"

Response to Finding No. 677:

Respondent’s finding is mlsleadmg and incomplete to the extent that it 1mphes
oA

that HPH generally had better contracts than Evanston pre-merger Accordmg to Jack -
Sirabian, Evanston’s contract negotiator, for only about one third of the 35 or 40 contracts
between health plans and Highland Park were the contract rates at Highland Park higher
than the rates for Evanston. (Sirabiart, Tr. 5717). In addition, record evidence contradicts
the contention that HPH generally had better contracts. (See CCRFF 657).

678. In contrast, Sirabian had a “very loose style was not organized and was “not on
top of contracting at all.” (RX 2047 at 11 (Ogden, Dep.)). This was “highlighted by what [ENH]
learned about Highland Park’s contracting.” (RX 2047 at 11 (Ogden, Dep.)).

Response to Finding No. 678:

Respondent’s finding is contradicted by other record evidence. Both Jack
‘ Sirabian and J eff Hillebrand, who were in charge of heaith plan negotiations, were

recognized for doing effectwe jobs. (Sirabian, Tr. 5728 Neaman, Tr. 1220). During the
penod in which Mr. S1rab1an was responsible for contractmg, he received positive
evaluations from both Mr. Neaman and Mr. Hillebrand for his work at Evanston.
(Sirabian, Tr. 5728). |

Mr. Hillebrand had and still has general oversight and supervisory responsibility
for health plan contracting. (Hillebrand, Tr. 1701-02; Neaman, Tr. 1220). Mr. Neaman

believed Mr. Hillebrand to be an effective negotiator, with a good understanding of the
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marketplace and ENH’s relationships with health plans. Mr. Neaman never.criticized Mr.

Hillebrand abouit ENH’S pre-merger contracts with Iiealth plans. (Neaman, Tr. 1220).

679. Strikingly, in 8 out of the 13 contracts that Bain compared in a November 1999
presentation, HPH had mdrefavcirable contract terms than Evanston Hospital. (Hillebrand, Tr.
1803; CX 75 at 6). Bain completed a side-by-side comparison of Evanston Hospital’s and
HPH?’s hospital contracts and found that, “[i]n general, HPH generates more revenue per case on |
a [case-mix] adjusted basis" and "higher revenue per day on a [case mix] adjusted basis." (RX
1995 at 8-9). B O T :

'r.dlf 0

Response to Finding No. 679:

As an initial matter, Respondent’s finding on Evanston’s pre-merger rates relative

to HPH is irrelevant to the questior‘l’ of exercise of market poWef. Whatever the rates of

- Evanston or -Hig'hland Park were prior to the mefger, after the merger, ENH demanded |
. (and generlally achieved) vthehigher of the tWo contrect rates blus a premium. (See CCFF

848-903). ENH also demanded (and received) the same rate for all three of its facilities.

. (See CCFF 822-8217). Thus, both Evanston and HPH post-merger were able to escalate

rates for individua! contracts up from pre-merger levels, Supporting'the conclusion that
the combined entity was exercising market power that was una\)ailable to each .hospital
pre-merger. ENH’s p'rice increases‘'were contrary to market trends to hold pricing flat or
to discount further. (See CCFF 1313-1328).

In addition, the contention thet Evanston had lower prices is contradicted by
Respondent’s own experts’ analysis. {—
I, (Scc CCFF 1805-1808). - |

Finally, if in some instances Evanston had lower prices than HPH pre-merger for
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_ certain health plans volume differentials is part of the explanauon _

— (See, e.g, RX 757 at 1 ({—
—}) in
camera) Hospitals often exchange lower prices for the promlse ofa greater volume of

patients through its doors. (I—I1llebrand Tr. 1761 Dorsey, Tr. 1474 75; Ballengee Tr.'

\

1
| ’

160-62 (PHCS would have expected to receive lower rates at Evanston prior to the
merger because PHCS sent more dolla;s to Evanston than Highland Park.).

680. For example, Bain’s analysis revealed that HPH’s United contract was roughly

two times more favorable than Evanston Hospital’s United contract. (RX 684 at BAIN 43;
Hillebrand, Tr. 1893). From this information, Hillebrand learned that United was paying
Evanston roughly 45-50% of what United was paying HPH. (Hillebrand, Tr. 1869; RX 684 at -
BAIN 43).

Respoﬁse to Finding No. 680:

Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant

to the question of exercise of market power. Post-merger, ENH raised rates to the higher

of the HPH or Evanston pre-merger rates plus a premium. (See CCFF 848-903). ENH’s

 price increases were contrary to market trends to hold pricing flat or to discount further.

(See CCREF 679).

Respondent’s finding is also contradicted by evidence from Dr. Noether,

Respondent’s expert. { [

-} (Haas-Wilson, Tr. 2646 (discussing DX 7047, in camera), in
camera). ([
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- , .
(Haas-Wilson, Tr. 2646-47 (discussing DX 7047 (NI
. , ' v . . )
N
' in camera), in camera). (| N

- I (CCEF 1805, in camera).
...
I (CCFF 1805, in camera). (I
(CCFF

1803, in camera). (See also, CCFF 1806-07 (further describing Dr. Baker's analysis on

pre-merger price comparisons for inpatient and outpatient breakdowns)).

631. (I

' (Hillebrand, Tr. 1870;

Neaman, Tr. 1340-41; RX 684 at BAIN 73; Haas-Wilson, Tr. 2851-52, in camera). {l}

(RX 679 at
ENHL RG at 4135; Chan Tr. 857-59, ir camera). Put simply, United was paying Evanston

Hospital “less than at a fair rate and less than other comparable institutions.” (Hillebrand, Tr.
1872). {
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(RX 694 at ENHL TC 8787, in camera). I

Response to Finding No. 681: »
o o Vi
Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant

'

to the question of exercise of market power. Post-m_erger, ENH raised rates to the higher

of the HPH or Evanston pre-merger rates plus a premium. ENH’s price increases were
. ) .
!

contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).
In addition, calculations based on Dr. Noether’s and Dr. Baker’s materials
contradict the contention that Evanston had lower pfe-merger prices than HPH for United.

'

(See CCRFF 680).

682. Hillebrand was “beyond surprised” by the gap between the rates that HPH was

getting from United and what Evanston Hospital was getting from that MCO. (Hillebrand, Tr.
1871). Hillebrand had believed that United was paying Evanston Hospital on par with academic
medical centers for many years before 2000. (Hillebrand, Tr. 1871). Up until receiving this
advice, Hillebrand believed that Evanston Hospital had better contracts than HPH. (Hillebrand,
Tr. 1853). ' ‘ :

Response to Finding No. 682: : ¥

Respondent’s ﬁnding‘on Evanston’s pre-merger rates relative to HPH is irrelevant
to the question of exercise of market power. Posf-merger, ENH raised rates fo the higher
of the HPH of Evanston pre-merger rates plus a premium. ENH’S price incréasés were
contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).

In addition, éalculatioﬁs based on Dr. Noether’s and Dr. Baker’s materials' |
contradict the contention that Evanston had lower pre-ﬁérger prices thaﬁ HPH for United.
(See CCRFFE 680). |

683. Similarly, Neaman was “shocked that here we were; Evanston, the big . . .

teaching place with all of the services running around, and for example, with United, we’re
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getting half of what a cbrnmﬁnjty hoépital is.” (N édman Tr. 1344-45). Specifically, Neaman was
“shocked” to learn that HPH had better rates, particularly on the United contract. (Neaman, Tr. -
- 1342). :

Response to Finding No 683:
Responder'lt’s fmding on Evanston’s pre-merger rates relative to HPH is irrelevant

~ to the question of exercise of market power Post-merger, ENH raised rates to the higher

oof the HPH or"BEvanston pre-merger rates-plus a premium. ENH’s price increases were
- contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).
- In addition, .célculations based on Dr. Noether’s and Dr. Baker’s materials
~ contradict the contention that Evanston had lower pre—merger prices than HPH for United.
- (See CCRFF 680)

684 {—
(RX 2047 at 61 (Ogden, Dep.); CX 75 at
11; RX 684 at BAIN 48; Neaman, Tr. 1341; Chan, Tr. 860-61, in camera). Ogden attended a
. meeting with United, durmg which the “woman who was negotiating for United was — seemed
very embarrassed when it was raised in the meeting that Highland Park’s rates were so much
higher than Evanston’s. You know the United contract itself was from 1994, . ... the rates. So
obviously Evanston was extraordinarily behind because it hadn’t been negotiated at all, and she . .
.. made several comments that suggested she was going to go back and fix this. So there was

acknowledgment that . . . some changes need to be made in the rates.” (RX 2047 at 31 (Ogden,
Dep.)). ' ' |

Response to Finding No. 684:

Respondent’é ﬁndin:g is misléading and incomplete to the extent that it implies |
that ENH’s post-merger price increases to United were completely attrrbutable to a catch-
up from the 1994 contract. Prior to negotiations, Bain targeted the United contract as a
“1st Priority” contract with “upside revenue potential” for which the merged entity “had

enough leverage to improve terms.” (CX 75 at 9-10). ENH strategized to use its “55%

404



- market share” and its status as the “preferred providér' in the region by a margin of 2X or
greater” as bargaining leverage during the negotiations with United. (CX 1607 at 5).
. o,
According to United, “ENH proposed above market, non-negotiable contract rate
’ S ) »

increases under threat of system-wide termination.” United “recogniz[ed] the strategic -

* importance of ENH’s geographic exclusivity,” and “was

!

forced to accept the ENH '

A
[

contract proposal.” (CX 21 at 5). L _
...
(CX 6279 at 19, in camera. See also CCFF 672-677, in camera). { I

—} (Foucre, Tr. 1081-82, in cahzera; CX 2281 at 4, in camera).

United experienced a number of substantial price increases following the merger but had

no option to create alternative networks. (See CCFF 999-1015).

685. Bain also advised Evanston Hospital that HPH had higher reimbursement rates
with PHCS. (Hillebrand, Tr. 1892). Bain estimated that PHCS’s rates with HPH were 30-35%
higher than Evanston Hospital’s rates. (Hillebrand, Tr. 1893; RX 684 at BAIN 43). .

Response to Finding No. 685:

Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant
to the question of exercise of market power. Post-merger, ENH raised rates to the hjgher-
of the HPH or Evanston pre-merger rates plus a premium. ENH’s price increases were

contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).

ss6. (I

| (RX 718 at 6,
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in camera; Chan, Tr. 865-66{ in caméra). (N

(RX 718 at 6, in camera). {

(RX 718 at 6, in camera).

Responsé to 4Findihg,No‘. 686:

Respondent’s'finding on Evanston’s pre-merger rates relative to HPH is-irrelevant

“to the questiOn of exercise of market power. Posf-me_rger, ENH raised rates to the higher

CNT
," 'u

of the HPH or Evanston pre-merger plus a premium. ENH’s price increases were

contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).

it

- PHCS’s competitive savings with Evanston pre-merger was also due to the
volume of business that PHCS directed to Evanston through its contract. Ms. Ballengee
| of PHCS testified that PHCS would have expected to receive lower rates at Evanston

prior to the merger because PHCS sent more dollars to Evanston than Highland Park.

(Ballengee, Tr. 16‘0-6'2‘. Se

for the promise of a greater volume of patients through 'its doors)).

.

e Hillebrand, Tr. 1761 (Hospitals often exchange lower prices

(RX 762 at ENHL TC 9917, 9924 in camera, .
RX 2047 at 57 (Ogden, Dep.); CX 67 at 39). ’

Response to Finding No. 687:

Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant
to the question of exercise of market power. Post-merger, ENH raised rates to the higher

of the HPH or Evanston pre-merger plus a premium. ENH’s price increases were
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~contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).
Respondent’s finding is misleading and incomplete to the extent that it implies.
that ENH’s post-merger price increases to PHCS were completely attributable to a catch-
' " ) '

up from the original Evanston contract. Prior to negotiations, Bain targeted the PHCS

contract as a “1st Priority” contract with “upside revenue potential” for which the merged
. ) ' :

1
| 3

entity “had enough ieVerage to improve te;‘;ns.” (CX75at 9-1()).. Bain advised ENH that
it had “the required leverage’tov gain PHCS’s agreement to improved terms}” This was
because PHCS was heavily reliant on the combined ENH/HP entity, with ENH/HP
constituting “over 30% of [PHCS’s] North Shore admlssmns ” (CX 67 at 39).

) Faced with substantial price increase- demands during the 2000 renegotlatlons
PHCS consulted its customers about the possibility of eliminating ENH ffqm_ its network',
'But found that customers “made it very clear . . . that they didn’t believe that they could
have a marketable network . . . without -having the new ENH entity in it.” (Eeilehgee, Tr.

180-81, 183-84). After months of negotiation with ENH from December 1999 to early

! 2000 (see CCFF 1036-1084), PHCS accepted a 60% increase in the rates it had to pay

under the new contract. (Ballengee, Tr. 179, 196) {_

_} (See CCFF 1046 1050 1086, in camera).
| 688. —
(RX 718 at 6-7, in camera).

Respdnse to Finding No. 688:

Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant
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to the question of exdfcise of market power. | Post-merger, ENH raised rates to the higher
. b ' ‘

of the HPH or Evanston pre—mcrgér rates plus a premium. ENH’s price increases were

contrary to market jcrendsllto hold pricing flat or to discount further. (See CCRFF 679).

' N

In additiori Respondent’s finding is misleading and incomplete to the extent that

it implies that ENH’s post-merger pnce increases to PHCS were completely attnbutable

to a catch-up frotm the original Evanston contract. Bain reco gnized that ENH post-merger
- had greater bargaining strength and advised ENH to use it to extract higher prices. (See
_ CCRFF 687). P

_} (RX 762 at ENHL TC

9936, in.camera).
. Resgonse‘ to Finding No. 689: ' | |

Respon'dépt’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant
td the question of éxércise'of market i)ower. Post-merger, ENH raised rates to the higher

~ of the HPH or Evanston pre-merger rates plus a premium. ENH’s price increases were
contrary to market trends to hold pncmg flat or to discount further. (See CCRFF 679).

In addition, calculations based on Dr. Noether’ s and Dr. Baker’s materials
con&adict the contention that Evanéton,had lower pre—merger pricesv than HPH for Aetna.
(See CCRFF 680)

Finally, Respondent’s finding is mcomplete and misleading. {-
.
I (R 762 2t ENFL
TC 9936, in camerd). {
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B (XX 762 at ENHL TC 9936, in camera).

{

BT X 762 at ENHL TC 9942, in camera). |

(RX 762 at ENHL TC 9942, in camera).

Response to Finding No. 690: R p
Respondent’s finding on E{fanston’s pre-merger rafes relative to HPH is irrelévant
to the question of exercise of market power. Posffmerger, ENH raised rates to the higher
of the HPH or Evanston pre-merger rates plus a premiuxﬁ. ENH’s price increases were
' -contrary to market trends td hold pricing flat o-r to discount further. (S’ee CCRFF 679)'; :
| In addition, Respondent’s finding is misleadiné and incomplete. First, for most
serviqé in Cigna contracts, a direct comparison between pre-mergef Evanston and HPH
rates is not possible because of difference in methodologies. (See CCRFF.:78'O). Second,

where comparisons are possible, Evanston had many other service categories with higher

 rates than HPH. (See CCRFF 780). {
I (R 762 at ENHL TC 9942, in camera).

691. HPH also had higher rates on the Humaha PPO/Employers Health contract, but
~ unlike Evanston Hospital, HPH did not have a Humana Staff Medicare or Humana Staff contract.
- (CX 75 at 6; Hillebrand, Tr. 1804).

Response to Finding No. 691:
Respondent’s finding on Evanston’s pre-merger rates relative to HPH is irrelevant

to the question of exercise of market power. Post-merger, ENH raised rates to the higher
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of the HPH or Evanston pre-merger rates plus a premium. ENH’s price increases were
. i ) .

contrary to market trends to hold pricing flat or to diécount further. (See CCRFF 679).

-} (See CCRFF 680 in'camera). With régard to the two staff contracts

[ f

mentioned, Re’sﬂonﬂent is apparently referrmg to physwlan contracts rather than contracts
~ for inpatient hospltal services. Moreover the question of whether ornot HPH hada
. Humana Staff Medicare contract iy irrelevant.,-because Medicare is not included in the
~ relevant market.
692. Evarrsto'n Hespital was “rlor Ver‘y‘thoughtful -about building in escalaters fer costs, -

medical cost increases, et cetera.. So I think structurally Highland Park looked like it had just
been more thoughtful.” (RX 2074 at 11 (Ogden, Dep.); Hillebrand, Tr. 2043).

Response to Finding No. 692:

Responderrt’s:-fmdirrg on Evarrston’s pre-mergerrates relative to HPH is irrelevant
.to‘ the question of exercise of market power. Post-merger, ENH raised rates to thev higher
of the HPH or Evansten pre-rrrerger r)lus a premium. ENH’s price increases were
conrrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).

In addition, c,alcularions based on Dr. Noether’s anrl Dr. Baker’s materials
contradict the edntention that Evanston had lewer pre-merger prices than HPH for a
number of major health plans. (See CCRFF 680).
693. Evanston Hespital had some contract rates that were rrrore favorable than HPH’s

contract rates. For example, Bain discovered that pre-merger Evanston Hospital’s rates with

Blue Cross’ PPO were shghtly higher than HPH’s Blue Cross PPO rates. (Hillebrand, Tr. 1803;
CX 75 at 6).

410



- Response to Finding No. 693: : S

Respondent’s finding on Evanston’s pre-mer'ger rates relative to HPH '(Whether

higher or lower) is irrelevant to the questlon of exercise of market power. Post-merger :

1

ENH ra.lsed rates to the hlgher of the HPH or Evanston pre-merger rates plus a premlum

ENH’s pnce increases were contrary to market trends to hold pricing flat or to discourt
oA

further. (See CCRFF 679). .

ii.  Bain Advised ENH That It Had Explred Or Outdated
MCO Contracts

694.  Based on its evaluation of Evanston Hospital’s contracts, Bain informed Evanston
Hospital that it had many expired contracts with terms that varied greatly from contractto
contract. (RX 652 at BAIN 9; RX 2047 at 9-11 (Ogden, Dep.)). For example, Bain discovered -
that the United (Metlife), United (Share), CIGNA PPO and HMO IL/MCNP contracts all had .
explred (CX 74 at 20). ‘

Resnpnse to Finding No. 694:

Respondent’s finding is incomplete and misleading to the extent fhat it implies

that ENH’s post-merger price increases were entirely ‘attributable to fenegoﬁating expired
- contracts. Whatever the rates of Evanston or Highland Park were prior to the merger,

after the merger, ENH demanded (and generally Aachieved) the higher of the.t-wc.) contract
rates plus epremium. (See CCFF 848-903). ENH also-demanded (and recei{/ed) the
same rate for all three of its facilities. (See CCFF 822-847). Thus, both Evanston and
HPH post-merger were able to escalate rates for individual contracts up from pre-merger
levels, supporting the conclusion that the combined eﬁtity was exercising market power
that was unavailable to each hospital pre-merger. ENH’s price increases were contrary to

market trends to hold pricing flat or to discount further. (See CCFF 1313-1328).
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Respdnd'ent’sféharactérization of thé United (Share), United (Metlife), Cigna
. t Co )
PPO, and HMO IL/MCNP contracts as “expired” is_incorrect. As of the time of the

merger, these health plaﬁé werg still reimbursing ENH under the terms of the contracts in
question. (CX 74'at 20). It does not follow, therefore, that these contracts were
_ : .

“expired,” as Respondent asserts.
695. - Neamah'and Hillebrand were “just horrified” when they found out that ENH had
expired contracts, “so that was absolutely news to them.” (RX 2047 at 19 (Ogden, Dep.)).

| Reslbovnse to Fi'nding No. 695:
. Respondent’s finding is inc"omplete a1'1.d misleading to bthe extent that it implies

- that ENH’s pds‘f-merger pri‘cé increases were enfireiy attributable to renegotiating .expifed ,
contracts. ENH was able to obtain the higher of tﬁe'fwo contracts pre-merger along with

a premium. (See CCFF 848-903). This was contrary to market trends and supports the

conclusion that the combined entity was exercising market power that was unavailable to

them prior to the merger. (See CCFF 1313-1328).
696. Hillebrand considered the fact that Evanston Hospital had many expired contracts

and no uniform rates among contracts “a call to action” because there seemed to be no apparent

thyme or reason to Evanston Hospital’s contracts and contracting strategy. (Hillebrand, Tr.
1850). '

Response to Finding No. 696:

Responaént’s finding is incomplete and nlisleading to the extent that it implies
that ENH’s post-mérger price increases were entirely attributable to renegotiating expired
COntracts. ENH was able to obtain the higher of the two contracts pre-merger along with
a premium. (See CCFF 848-903). This was contrary to market trends énd supports the

conclusion that the combined entity was exercising market power that was unavailable to
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- them prior to the merger. (See CCFF 1313-1328). I:‘u'rthé:nmore, many of Evanston’s

contracts were “evergreen,” with provisions for automatic annual renewal until a new
_ . " .

contract was put in place. (See, e.g, CCREF 858, 878, 613). Also, as shown in CCRFF-

694, Evanston’s contracts were not “expired,” because Evanston was still being

reimbursed under these contracts as of the time of the merger. (CCRFF 694) '

g

{—
_} (RX 762 ENHL TC 924, in camera).

Response to Finding No. 697:
, Réspondent’s finding is not supported by the recbrd citation: the bates Iﬁage cited
+ -does not existb in the exhibit. : | ' |

More generally, Respoﬁdent’s finding is misleading and incomplete to thé extent
that it implies that ENH’s post-merger price increases were entirely attributai)le fo one-
time adjustments on Evanston’s contracts. ENH was able to obtain the higher of the two
contracts pre-merger along w1th a premium. (See CCFF 848-903). ThlS was contrary to
market trends and supports the conclusmn that the combined entity was exermsmg market
power that was unavailable to them prior to the merger. (See CCFF 13 13- 1328) In
addition, the price increases continued past the 2000 renegotiations. {—
N
I (o< Tr. 1051, 1056
in camera). o |

Indeed, in 2002, ENH embarked on a strategic pricing project fo its chargemaster

and ultimately raised its chargemaster’s overall pricing by 8.5%. (Porn, Tr. 5685; CX 45
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at 8). This 2002 chaﬁ'gemaStér pric‘é increase resultéd in a projected gross charge impact
. . | '
of $102.2 million annually, and a net impact of $20'.million to $26 million annually.

'

(Porn, Tr, 568'6-85;. CX45 at 8). This increase waS also characterized as a “one-time

' S oo ‘
‘catch-up’ adjustment.” (RX 1170 at DC 2008.) .

0

(RX 762 at ENHL TC 9909, in camera). {

I . (=X 762
at ENHL TC 9909, in camera). {

(RX 762 at ENHL TC 9909, in camera).
~ Response to Finding No. 698: =

Respondent’s ﬁnding on Evanston’s pre-merger rates relative to HPH is irrelevant

to the question of exercise of market power. Post-merger, ENH raised rates to the higher

'o.f the HPH or Evanston pre-merger rates plus a premium. ENH’s price increases were

contrary to market trends to hold pricing flat or to discount further. (See CCRFF 679).
(.
I (R 762 at ENHL TC 9909, in camera).
_699. (I
(RX .
- 762 at ENHL TC 9910, in camera). ([
(RX 762 at ENHL TC 9913, in camera). { IR

i (RX 762 at ENHL

TC 9911, in camera). {

(RX 762 at ENHL TC

9913, in camera).

(RX 705 at ENHL JL 23052; Chan, Tr. 862-863, in camera).

Response to Finding No. 699:
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Respondent’s finding is misleading and inco.m'plete to the extent that it implies .

that ENH’s post-merger price increases were entirely attributable to oﬁe-_timc adjustments
. . o :

on Evanston’s contracts. ENH was able to obtain the higher of the two contracts pre-

n

mergér along with a premium.. (CCFF 84‘8-903). This was contrary to market trends and

supports the conclusmn that the combined entlty was exercising market power that was
W]
unavallable to them pnor to the merger. (See CCFF 13 13- 1328)
In addition, Respondent’s fmdmg on the size of Humana’s losses is misleading

and incomplete. Included in Bain’s analysis are over $6 million in losses associated with

the Humana Medicare HMO. (CX 74 at 8; see also RX 762 at ENHL TC 9911 ({-

—}) in camera) These losses

were much greater than the approximately $2 million in losses for the commercial HMO
produbt. (CX 74 at 8). Atissue in this case are commercial insurance customers, not

Medicare.

- =202

(Haas-Wilson, Tr. 2849-51, in camera)

Resnonse to Finding No. 700:

Respondent’s finding is incomplete and misleading. {— '
. (12 Wilson, Tr.
2851, in camera (emphasis added). Regardless of whether Evanston was pricing below

competitive levels before the merger or not, after the merger, ENH’s price levels were

above competitive levels, even those of the major teaching hospitals in the Chicago area,
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which ENH claims atlé its corhpetl’cors (See CCFF 1952- 1965 (discussing how ENH

ﬂunked its own’ lea.rnmg about demand test)). However the fact remains that ENH’s

competitors are not the major teaching hospitals in the Chicago area. (See CCREFF 1059). .

iii. =~ Bain Advised ENH That It Was Under-Market As
Compared To Its Peer Aeademlc Hospitals

+

701. Accordmg‘ to Bain, Evanston Hosp1tal had a good position in the market before
the Merger, but it had ‘not negotiated MCO contract rates based on that position. (RX 2047 at 34
(Ogden, Dep.)). As aresult, Evanston Hospital was “very far behind in the marketplace, and that
seemed to be supported by the reactions of payors.” (RX 2047 at 31 (Ogden, Dep.)).
. Response to Flndmg No.701: K
Respondent’s fmding is incomplete and misleading. Despite the supposecl
.. importance of ENH’S changes m negotiatiné strategy in late 1999, there are no
contempotaneous business records mentioningiENH’is alleged goal to price at the level of
‘academic hospitals. (See Hillebrand, Tr. 2051-61 (acknowledging that Bain’.s- contracting
strategy recommendations did not desCribe pricing at academic hospital levels)).
Nowhere in Bain’s contractmg strategy documents did Bain mention that ENH should
price at ¢ academ1c hospitals levels Nowhere did Bain make any pricing comparisons
betvi/een ENH and ariy other hospital except Highland Park. (See CX 74 (October 1999
Initial Review); CX 75 (November 1999 Project Review); CX 1998 '(J anuary 2000
ProjectReview')’; CX 67 (February 2000 F inalProject Review)). Mr. Neaman did not
recall Bain makmg any recommendations that ENH’s price should be at the level of other
types of hospitals besides Highland Park. Mr. Neaman did not recall any comparisons

made by Bain in the context of its 1999-2000 contracting recommendat1ons comparing

ENH to other hospitals besides Highland Park. (Neaman, Tr. 1386-87).
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702. InaNovember 1999 presentation by Bain, Evanston Hospital learned, generally

speakmg, that other academic hospitals similar to Evanston Hospltal were getting much hlgher
pnces than Evanston Hospltal (Neaman Tr. 1345). '

o,

Response to Finding No. 702:
| Respondent’s ﬁnding is incornplete and misleadl‘ng. There are no
contemporaneous business records mentioning ENH’s alleged goal to pnce at the level of
: oo
academic hospitals. (See CCREF 701). |
Because Bain did not use the term “academic hospital” in its presentations to

ENH management, one cannot tell what hospitals are meant to be included in that term.

Different industry participants use different criteria and terminology to classify hospitals.

(See CCREFF 99).

In any event, even on Respondent’s own terrns, Evanston’s pre-merger and ENH’s
post-fnerger charges were comparable to or higher than sophisticated nospltals in the area
that Dr. Noether classiﬁed as in the relevant geographic market. These hospltals included
a major teaching hospital, St. Francis and hospltals thalt treat cases as complex on average
as ENH, including Rush North Shore, Resurrection, and St. Francis. .(See CCFF 1858-
1906).

Thus, St. Francis met the MedPAC criteria for alumajlor teaching nospital and was |
identiﬁed as a teaching hospital ina 1999 ENH competitive analysis. (See CCFF l858-

1860). Resurrection Medical Center and Rush North Shore Medical Center treated, on

average, more complex cases than ENH, as did St. Francis. (See CCFF 1863-1866, 1886-

1906). {
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(RX 1912 at 149, 152, in camera). (N

— (RX 1912 at 149, 152, in camera).

703. Imtlally, Hlllebrand was skeptlcal of Bain’s report, but once he was convinced
‘that Bain’s data was accurate, he felt embarrassed to find out ENH was not priced with its peer
group of hospitals. (Hillebrand, Tr. 1853-54; RX 2047 at 30 (Ogden, Dep.)). Hillebrand inferred
- from Bain’s presentation that if ENH was being paid much less than HPH, a community hospital,

then ENH had to be farihg worse than its peer academic medical centers. (Hlllebrand Tr. .
1853-54).

Response to Finding No. 703:

- Respondent’s finding is incomplete and misleading. There are no
' co_ntemporancous business records mentioning ENH’s alléged goal to price at the level of -

academic hospitals. (See. CCRFF 701). Mr. Hillebrand specifically acknowledged this

fact. (Hlllebrand Tr. 2051- 61)

L}

iv. Bain Advised ENH On MCO Contract Renegotlatlons

i

i) Bam Advised ENH On A Post-Merger
Negotiation Strategy

. . . . \
704. - In the November 1999 presentation, Bain prioritized contracts for renegotiation —
dividing them into first and second priorities. (CX 75 at 9). Bain suggested that Evanston
Hospital begin renegotiating the expired contracts first. (RX 2047 at 30 (Ogden, Dep.); CX 75 at

9). Bain identified the Humana, United, HMO Illinois and PHCS contracts all as first priority
contracts to renegotiated. (CX 75 at 10). -

Response to Finiding No. 7043

Respondent’s finding on the division of priority contracts is incomplete. One of
the factors in analyzing which contracts to renegotiate was also the degree of ‘gleverage to
improve terms.” (CX 75 at 9). Bain recommended to delay renegotiation for those

contracts were there was “insufficient leverage to improve terms.” (CX 75 at 9).
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705. Bain’s contractmg advice from the Summer of 1999 through 2000 was not tied |

spemﬁcally to the Merger. (Hillebrand, Tr. 1847; RX 2047 at 24-25 (Ogden, Dep.)). Bain '
advised Evanston Hospital/ENH to seek higher rates regardless of whether the Merger was
consummated (Neaman, Tr. 1347).

Response to Finding No. 705:

N

Respondent’s finding is incomplete and misleading. Bain also focused on the '
additional leverage that would be achieved through upified contracting oetvreen Evanston
and Highland Park. Bain adyised ENH that the “merger provides the opportunity to e
negotiate contracts with payors from a stronger position.” (CX 2072 at 1). The focus of

Bain’s merger work was “growing net income by leveraging contracting and service line

+ -opportunities created by the Highland Park merger.” (CX 74 at 3). The addition of

Highland Park’s volume was a specific component in Bain’s recommendations on .
contracting strategy. (See CCRFF 674).

706.  Nevertheless, Bain advised Evanston Hospital that improvements in the quality of

service offered as a result of the Merger, if consummated, would have a positive impact on
managed care contracting. (RX 2047 at 15 (Ogden, Dep.)). "

v
'

Response to Finding No. 706:
| Respondent’s finding is incomplete and rnisleading. Bain also focuserl on the
additional .leverage that would be achieved through unified contracting between'Evanston |
and Highland Park. Bain advised ENH that the “merger provides the opportumty t0.
negotiate contracts with payors from a stronger posrtron ? (CX 2072 at 1) The focus of
Bain’s merger work was “growing net income by leveragmg contracting and service line
opportunities created by the Highland Park merger.” (CX 74 at 3). The addition of |

Highland Park’s volume was a specific component in Bain’s recommendations on
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contractmg strategy i(See CCRFF 674)

707. Bain gave spec1ﬁc recommendatlons for Evanston Hospital’s proposal to United,
which was the first health plan in the new round of contract negotiations. (Hillebrand, Tr. 1740,
1868-69; Neaman, Tr. 1339). In particular, Bain recommended a “one-time corrective
adjustment” given that Evanston'Hospital’s rates with United had not been renegotiated since
'1994. (Hillebrand, Tr. 1870 RX 684 at BAIN 73; RX 2047 at 45 (Ogden, Dep.); CX 1607 at 4).

Response to Fmdmg No 707:

[ f

- Respondent®s finding is incomplete and misleading to the extent that it implies
. that Evanston was ner'aware that United’s contract had not been renegotiated since 1994
. and that Evanston Wais not attempt'mg to renegotiete United’s contract prier to the merger. '
‘Mr. Slrablan was aware years pnor to the merger that Evanston s rates with Umted were
.. below Evanston s costs (Slrablan Tr. 5712) He testified that he notified Umted
negotiator's that United’s rates were lower than Evanston’s rates as compared to other
’heallth plans with whom Evanston contracted. (Sirabian, Tr. 5712). Mr. Sirebian also
testified that he had a'ttempteri to renegotiate United’s contract starting in 1995 rvhen the
contract’s initial térm had ended but was never successful. (Sirabian, Tr. 571 1); |
708. The intention was to rake the'rates Evanston Hospital received from United as a
benchmark into the subsequent negotiations with other health plans. (Hillebrand, Tr. 1740-41).
The discount-off-charges rates negotiated with United were intended to be the benchmark for
future negotiations. (Hillebrand, Tr. 1741), For the smaller payors, the rates negotiated with

United would be a minimum threshold. (Hillebrand, Tr. 1741).

Response to Filiding No. 708:

Complaint Counsel have no specific response.

709. Evanston Hospital began renegotiating its United contract i in October 1999.
(Hillebrand, Tr. 1851-52, 1868-69). Bain participated directly in the Umted negot1at10ns
(Hillebrand, Tr. 1734, 1852, 1869 Neaman, Tr. 1339)

Response to Finding No. 709:
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Respondent’s finding is incompiete and mishleading, because it overstétes the k
ipvdlvemént of M. Ogden and Bain in the 1999 United negoﬁations. Ms. Ogden |
admitted that she oply attended one negotiation méeting. with United, that Bain'

' rebresehtétives did not attend the subsequent meetings with United, and that she does nof

know when ENH and United ﬁnalized the United contract. (RX 2047 at '162“;. (Ogden,

" Dep.)).
2) Bain Advised ENH On Negotiation Tactics
710.  Bain was tasked, in part, with helping post-Merger ENH develop anew

contracting approach and philosophy, specifically to bring more ngor and more data to the
contractmg process. (Hillebrand, Tr. 1846-47). ~

Response to Finding No. 710: o ' |
~ Complaint Counsel have no specific response.
711. Before 1999, Bain had recommended that Evanston Hospital engage Bain to teach

Evanston Hospital employees how to be more aggressive with MCOs in negotiations. (Neaman,

Tr. 1149). Evanston Hospital did not engage Bain to consult on managed care contractmg until
1999. (Hillebrand, Tr. 1734-35).

! Response to Finding No. 711:

Complaint Counsel have no specific response.
712. Inlate 1999, Bain again approached Evanston Hospital to offer advice about
MCO negotiations. This time, however, Neaman engaged Bain to provide such advice.

- (Neaman, Tr. 1343-44; Hillebrand, Tr. 1854-55)." This led to a fairly major shift in Evanston

Hospital’s negotiating tactics with health plans starting in mid- to late-1999. (Neaman, Tr.
1217).

Response to Finding No. 712:

- Respondent’s finding is incomplete. Part of the “major shift” in ENH’s

negotiating strategy in the months prior to the closing of the merger was incorporating the
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additional leverage tHat would be achievedﬂ.]rough unified contracting between Evanston
R \ f .

and Highland Park. Bain advised ENH that the “mcfger provides the opportunity to . .

negotiate contracts with ~p'ayors from a stronger position.” (CX 2072 at 1). The focus of
. , ‘ . ) .
Bain’s merger work Was “growing net income by leveraging contracting and service line

opportumtles created by the Highland Park merger.” (CX 74 at 3). The addmon of

LU R f

Highland Park®s*volume was a specific component in Bain’s recommendations on .
contracting strategy. (See CCRFF 674).

713. Baln made several recommendations rcgardmg contracting strategy. First, Bain
recommended that ENH “start by asking for a percent of charges even though [Bain] had no
expectation that [ENH] would end up there, but as an opening bid, that was a way for [MCOs]-to
then respond to [ENH] with per diems, and [ENH] could understand where they were coming
from.” (RX 2047 at 62 (Ogden, Dep.); Hillebrand, Tr. 1757, 1854-55; RX 684 at BAIN 53).

Response' to Finding No. 713: ' o

Complaint Counsel have no specific response.

714. Bain and ENH never discussed whether to terminate negotiations if it did not geta
. discount-off-charges arrangement. (RX 2047 at 62 (Ogden, Dép.)). Rather, “[t]he full
anticipation was that . . . [ENH] would have per diems, and [its] minimal acceptcd terms were all .
in terms of per diems.” (RX 2047 at 62 (Ogden, Dep.)).

Response to Findiné No. 714:

Complaint Counsel have no specific response.

715.  Second, Bam suggeéted that ENH ask for a price higher than what it might -
ultimately be satisfied with. (RX 2047 at 62 (Ogden, Dep.)). {

(Hillebrand, Tr. 1856; RX 2047 at 31 (Ogden, Dep.); RX 718 at 7,
in camera). {

} (RX 718 at 87, in camera).
“Targeting 10 percent above the best contract from either hospital” was ENH’s “aggressive
- goal.” (RX 2047 at 31 (Ogden, Dep.)).

Response to Finding No. 715:
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1

Respondent’s finding is incqmplete and mislcleading to the extent that 1t implies E
t'hat'ENH generally did not achieve rates at least as godﬂ as thé better éf the I—[PHand
Evanston contracts. In renegotiation contracts following the merger, ENH demanded thé
higher of ﬁe two contréct rates plus a premium. (See CCFF 848-859). In summan'zin|g |
the ENH merger integration proje;:t, Béin qbncluded,, “In'the end, we found fhat our client
[ENH] had significant leverage ovér payors, and in most cases, were able to achievé |
terms at or above the best contract currently in existence between the two hospitals.”

(X 1991 at.3).
In addition, RX 717 is not in evidence. This is contrary to the Judge’s April 6, .

2000 Order.

716.  Third, Bain encouraged ENH to set minimum contract rate'targets'. (RX 2047 at
48 (Ogden, Dep.)). { :

(RX 718 at 6, in camera). {

(CX

5072, at 23, 29, in camera; Chan, Tr. 866, in camera). \
Response to Finding No. 716: 7
Respondent’s ﬁndingr is incomplete and misleading to the extent that it implies

that ENH generally did not achieve rates at least as good as the better of the HPH and

'Evanston contracts. (See CCRFF 715).

717.  Fourth, Bain suggested that ENH adopt a more aggressive, face-to-face
negotiating style ~ including the use of an “internal bad guy” in certain negotiations to
demonstrate the seriousness of ENH’s requests. (RX 2047 at 51 (Ogden, Dep.)). For example,
Bain gave ENH advice on the steps of the United negotiation such as who was going to talk first
and what they were going to say. (RX 2047 at 45 (Ogden, Dep.)). From previous negotiations
with Sirabian, United knew that Sirabian was a “pushover.” Therefore, Bain recommended using
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an “internal bad guy” to “shdw them' [United] that we're serious and that we’re not just gomg to
take whatever you glvc us.” (RX 2047 at 51 (Ogden, Dep.)). :

Response to Fmdmg No, 717: A .
Respondent’s ﬁnding on United’s characterization of Mr. Sirabian’s negotiating
' style is based on madmiss1ble hearsay and/or is speculative In her testimony, Ms. Ogden

- - prov1ded no basis'for Respondent to claim that Umted “knew” that Mr. Sirabian was a

LR m ) [[]

pushover. (See RX 2047 at 51 (Ogden, Dep )). There is no indication that Umted elther
d1rect1y or through 1ts actions, informed Ms. Ogden of its state of mind.

: 718. ‘ Flnally, Bain advised that ENH should talk about What it can “bnng to the table,”

something Evanston Hospital had not been doing. (RX 2047 at 31 (Ogden, Dep.)). Bain helped

ENH come up with a clear articulation of who ENH “was and had been for ﬁve years and _]USt
wasn’t gettmg credit for.” (RX 2047 at 31 (Ogden Dep. ))

Response to Finding No 718: . : A

Respondent’s finding is incomplete to the extent that it.implies that Bain’s
negotiating advice to'ENH in what it could “bring to the table” was limited to pre-merger
Evanston. Part of the shift in ENH’s negotiating strategy in the months prior to_ the
closing of the mergerl was incorporating the additional leverage that would be achieved
through unified contracting between Evanston and Highland Park. Bain advised ENH
that the “merger provides the opportunity to... negotiate contracts yvith payors froma
stronger position.” (CX 2072 at 1). The focus of Bain’s merger work was “growing net
income by lever’aging contracting and service line opportunities created by the Highland
Park merger.” (CX 74 at 3). The addition of Highland Park’s volume was.a specific
component in Bain’s recommendations on contracting strategy. (See CCRFF 674).

719. In putting together the contracting strategy, Bain analyzed “payer’s economics.”
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(RX 2047 at 36-37 (Ogden, Dep.); CX 74 at 5). Evanston Hospltal had not been * gathermg alot
data around what was happening in the marketplace, and we [Bain] believed that that was' '
important to inform, provide a context for these negotiations, . . . we’re looking for a big
catch-up here.” (RX 2047 at 36-37 (Ogden, Dep.)). It was 1mportant to understand the MCOs’
financial conditions ~ “[a]re these payers losing money and, therefore, they’re going to be really:
resistant to it, to what we’re asking which is a big catch up.” (BX 2047 at 37 (Ogden, Dep.)).

. Bain advised that it was “really just a basic part of any negotiation strategy [to] . . . understand

: whp you are negotiating with, how they are doing.” (RX 2047'at 37 (Ogden, Dep.)).

Response to Finding No. 719: o - oo
! ‘Respondent’s fmdiﬁg is misleading to the extent that it implies the “payer
- economic” analysis did not address bargaining leverage between ENH and the health plan
in questién. Part of the shift in ENH?S negotiating stratégy in the months prior to the
+ . closing of the merger was incorporating‘the additional leverage that would be achieved
through unified contracting between Evanston and Highland Park. Bain advised‘ENH |
that the “merger provides the opportunity to . . . negotiate contracté with pay;)rs ﬁom a
- stronger position.” (CX 2072 at 1). The focus of Bain’s merger work Wés' “growing net
~ income by leveraging contracting and service line opportunities creat.e‘d»by the Highland
Pafk merger.” (CX 74 at 3). The addition of Highland Park’s volume was a specific |
component 1n Bain’s recommendations on contracting strategy. (See CCRFF 674).

Bain provided ENH with “action plans” for indi';vidual' health care plén
negofiations. (See, e.g., CX 1998 at 44, 49). These action plans analyzed the bargaining -
strength that the combined Evanston-HPH enﬁty had over the health plans in order to .
obtain better rates. (CX 1998 at 44, 495. |

For example, for the PHCS negotiations in early 2000, Bain cdncluded that ENH

could negotiate better terms because “ENH has significant leverage in negotiations with
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PHCS as they have strong North Shore presence and need [ENH] in their network.” (CX

1998 at 44). Bain adv1sed ENH that it had “the requlred leverage to gain PHCS’

agreement to 1mproved terms ”? This was because PHCS was heavrly rellant on the
combined ENH/HP entlty, w1th ENH/HP constituting “over 30% of [PHCS] North Shore

admissions.” (CX 67 at 39)

o

- By contrast, for the early 2000 negotratlons with Blue Cross’s HMO (HMO
Illinois), Bain concluded that “negotiations will be challengmg given their strong strategic
4 position in [Illinois].*’ (CX 1998 at 49). According to Bain, HMO Illinois at that time
" had the largest market share of any HMO in Illm01s (CX 1998 at 49) Bain noted that
“[t]his negotlatron w111 be challengmg because ENH’s relative leverage with HMO IL is
less than with most payors.” (CX 67 at 36).
720.. Bain also looked at the “importance of ENH and [HPH] to payers’ pos1t10n RX
. 2047 at 37 (Ogden, Dep. ) CX 74 at 5). The goal was to understand how likely it was that a
 particular MCO would “walk away from the table.” (RX2047 at 37 (Ogden, Dep.)). In “any
contract negotiation . . . across any industry, you start with understanding who they are, who you
are negotiating with.” (RX 2047 at 37 (Ogden, Dep.)). Bain found that ENH was about the same
importance . . . across may different MCOs, and it was one of many hospitals that they negotiated
ith.” (RX 2047 at 37 (Ogden, Dep.)). Bain also found that HPH was too small to make a

difference to MCOs, i.e. the importance of'Evanston Hospital to a MCO did not differ from the
importance of Evanston Hosp1ta1 and HPH together to a MCO. (RX 2047 at 38 (Ogden, Dep.)).

Response to Fmdlng No. 720:

Respondent’s finding is incomplete. Bain’s action plans providing individualized
contracting advice ‘analyzed the bargaining strength that the combined Evanston-HPH
entity had over the health plans in order to obtain better rates. (See CCRFF 719). In
addition, according to Bain, ENH had “significant leverage;’ with health plans because the

combined Evanston/Highland Park entity would be the largest in admissions volume in
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- the Chicago area. (CX 74 at 15). The addition of HPH added an additional third in the

total number of admrssrons to the combined Evanston-HPH entity over Evanston alone.

(CX 74 at 15). ENH understood that Bain’s use of the term “leverage” mcorporated the -

-

concept of bargarmng power in contract negotiations w1th health plans. (Hillebrand, Tr. .

1801-02). - L '
. . o A ‘ |
Furthermore, health plan representatives testified that the addition of HPH created

- acombined entity with a unified coverage of a critical geographic area. ThlS significantly

changed the negotiating dynamic between ENH and the health plans. Ms. Foucre of

United testified that United could not terminate its contract with ENH because United

“could not have a viable network that would support our sales and growth objectives

without‘the Evanston Northwestern Healthcare system.” (Foucre, Tr. 90 1'-902 925-926;
see also CCFF 999- 1001). Other health plan representatives test1ﬁed to the same thlng a
network without the combined ENH/HPH was not vrable (See, e.g.; CCFF 1080-1084
(PHCS experience); CCFF 1152-1162 (One Health experrence) CCFF 1204-1210 (Aetna

experience); 1281-1288 (Umcare expenence))

721. Bain laid out a template for ENH to use in its contract negotiations “that

highlighted that they should be doing an annual review, and the- data that they should put together
before every negotiation, and then some thoughts on how to condiict the negotiation itself.” RX
2047 at 61 (Ogden, Dep.)). Bain’s role was to help ENH with “some of the analysis of the.

- marketplace that would communicate that we had done our homework.” (RX 2047 at 45 (Ogden,

- Dep.)).

Response to Finding No. 721:

Complaint Counsel have no specific response.

722.  One of the key strengths Bain brought to the Merger project was its data.

(Neaman, Tr. 1165-66). Some of the data Bain used with its Merger project came from public
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sources, some from ENH’s fitiancial books and the rest from Bain’s proprietary data set.
(Neaman, Tr. 1219). Because Bain performed work for various insurance companies, the
proprietary data set Bain used in connecting with its Merger project contained, in part,
'mformatlon about these compames and their proﬁtablhty (Neaman, Tr. 1219).

Response _to Finding,No. 722:
Complaint Cdunsel have no specific response.
1723, Bain’s advice led to a shift by ENH in its negotiating tactics, including a
“willingness to lose contracts.” (Neaman, Tr. 1218). These changes in strategy were a change

for Evanston Hospital because its prior strategy had been to maintain, develop and enhance
relatlonshlps with MCOs. (Hillebrand, Tr. 1854- 55)

. Response to Finding No. 723: " |

Respondent’s ﬁndmg is mcomplete Part of the shift in ENH S negotlatmg
strategy in the months prior to the closmg of the merger was incorporating the add1t10nal
leverage that would be achieyed through unified contracting between Evanston and
Highland Park.” Bain advised ENH that the “merger provides the opportunity to...
negotiate contracts with payors from a strenger position.” (CX 20.72 at 1). Tne focus of-
Bain’s merger work was “growing net income by leveraging eontracting and service line
opportunities created |l')y the fItghlanct Park merger.” (CX 74 at 3). The addition of
Highland Park’s volulme was a Speeiﬁc component in Bajn’s recommendations on
contracting strategy. (See CCRFF 674).

| In additten, Respondent’s finding is nﬁsleading to the extent that it implies that
Evanston did not attempt to obtain the best rates possible. Due to rising costs and other
economic pressures in the mid to late 19905, Evanston attempted to negotiate more
“stringent” and “higher rates™ charged to health plans. (Siratbian, Tr. 5744).

Finally, Mr. Sirabian understood that terminating contracts was an option to be

428



used during negotiations. He did terminate some health plans during his tenure. ‘

(Sirabian, Tr. 5750-53). ' '
- . o,
724.  Although Bain’s advice led ENH to change its tactics, ENH’s bargaining position
did not change. (Hillebrand, Tr. 1726, 1733). While Bain thought the Merger provided several
-benefits to ENH, “[w]e weren’t trying to renegotiate based on a changed position because of the
merger. We said we need to renegotiate because we don’t havé a contract. You haven’t
negotiated with us in five years. Here is who Evanston is, and it really was overwhelmingly a'
focus on Evanston” and what Bain thought was “fair market value.” (RX 2047 at 32 (Ogden, -
Dep.)). ‘ '

Response to Finding No. 724:

Respondent’s ﬁnding is incomplete and misleading. Bain provided its contracting
strategy in the context of the merger integration effort, and Bain’s advice expressly -

'

‘incorporatéd the additional leverage that would be aChi|eved tnrough unified contracting
between Evanston and Highland Pafk. Bain advised ENH that the “mergé:r‘ provides the |
oppoftunity to . . . negotiate contracts with payors from a stronger posiiion}” (CX 2072 at
1). The focus of Bain’s merger work wés “growing net income by leveragmg contracting
and ‘service line opportunities created by the Highland IPark merger.” (CX 74 at 3). The
addition of Highland Park’s volume was a speciﬁc cqmll)lonent in Bain’s
recommendations on contracting strategy. (See CCRFE 674).

More fundamentally, the health plan representaf{ves.expressly testified that ENH’S
bargaining position did change after the merger. ENH was able to extract higher fafes
from health plans because health plans could not afford to have a Nnrth Shore geographic
hole in their coverage. (See CCRFF 720).

725.  During the course of examining Evanston Hospital/ENH’s contracting tactics in

late 1999 and 2000, Neaman expressed his concerns that aggressive tactics might risk losing
contracts to the Bain representatives and to ENH’s own negotiators. (Neaman, Tr. 1348). In
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. response to Neaman’s conceths that 'aggressive negétlatmg tactics might risk the loss of

contracts, Bain put together a contmgency plan in the event ENH did lose MCO contracts.
(Neaman, Tr. 1349)

Response to Finding No. 725;

Complaint Counsel have no specific response.
' . N ‘.
v..  Bain’s Advice Paid Off — But The Successful Contract
Renegotiations Were Not Due To The Merger

AL
o

726.  Some of ENH’s 2000 contract renegotiations resulted in higher prices and w1th

the exception of one contract, ENH did not lose any contracts as a result of those renegotiations.
(Hlllebrand Tr. 1757).

[} . |

Response to Fmding_ No. 726:

Respo.ndent;’s finding is misleading-and contradicted by the record evidence.
According to Mr. Hillebrand, the one contract ENH lost during the 2000 renegotiations

was'v One Health. (Hillebrand, Tr. 1757). One Health did accept ENH’s termination in

July 2000. (CX i66 at 1). However, soon after the termination, One Health discovered

m
i

that it was losing membership and could not market a tietwork without ENH. (See CCFF

1152-1158). Faced with this lack of viability, One Health re-opened negotiations and

surrendered to ENH’s pricing demands and contract terms. (See CCFF 1159-1177).

727. ENH’s ability to get better contract terms after the Merger was, in part, dictated by
improvements in the capabilities of the contracting team after the Merger as a result of Bain’s
recommendations. (RX 2047 at 15 (Ogden, Dep.)).

Response to Finding No. 727:

Respondé”nt"s finding is incomplete to the extent that it implies that Respondent’s

“ability to get better contract terms™ post-merger was not attributable to additional

bargaining leverage due to the HPH merger. Bain provided its contracting strategy in the
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. context of the merger integratioh effort, and Bain’s advice expressly incorporated the

additional leverage that would be achieved through unified édﬁtracting bétweén Evanston
. . off, ’

and Highland Park. Bain advised ENH that the “merger provides the opportunity to . . . -

‘"

negotiate contracts with payors from.a stronger positioh.” (CX 2072 at 1). The focus of

Bain’s merger work was “growing net income by leveraging contracting and service line
’ . a :

opportunities created by the Highland Park merger.” (CX 74 at 3). The addition of .
Highland Park’s volume was a specific éomponent in Bain’s recommendations on

contracting strategy. (See CCRFF 674).

In summarizing the ENH mefger integration project, Bain concluded, “In the end,
we found that our client [ENH] had significant leverage over payors, and in most cases,

were able to achieve terms at or above the best contract currently in existence between the
two hospitals.” (CX 1991 at 3).

728.  The Merger thus “provided a catalyst, an opportunity to get serious about some of
[the things listed in CX 2072] like reducing costs . . . and that was definitely the case on the
contracting side.” (RX 2047 at 36 (Ogden, Dep.)). The Merger provided ENH with a good
opportunity to renegotiate its outdated and under-market contracts. (RX 2047 at 30 (Ogden,
Dep.)).

Response to Finding No. 728:

Respoﬁden{’s finding is incomplete and misleac;ing Ito the extent that it implies
;chat Bain did not advise ENH that the post-merger entity had greater bargainiﬁg sh‘éngth |
“and that ENH should take advantage of that increased strength to oBtain better rates frbm
health plans. Bain provided its contracting strategy in the context of the merger
integration effort, and Bain’s advice expressly incorporated the additional leverage that

would be achieved through unified contracting between Evanston and Highland Park.
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Bain advised ENH théit the “merget provides the opportunity to . . . negotiate contracts

. t .
with payors from a stronger position.” (CX 2072 at '1). The focus of Bain’s merger work

was “growing net income by leveraging contracting and service line opportunities created
: S | ' o '
by the Highland Park merger.” (CX 74 at 3). The addition of Highland Park’s volume
‘ ' . o

was a specific component in Bain’s recommendations on contracting strategy. (See

[ | f

CCRFF 674). .t v

729. During these contract negotiations, the Merger was discussed only to the extent
that it provided an opening explanation of “why we’re sitting down together and here is who is at
the table,” i.e. ENH needed a contract thaticovered all of the hospitals. (RX 2047 at 33 (Ogden,
Dep.)). The Merger was not discussed “in the sense of . . . we’re a completely changed entity
- now.” (RX 2047 at 33 (Ogden, Dep.)).

- Response to Finding No. 729: -

'Reéspondent’s ﬁnding is irrelevant. Whether or not ENH discussed its increased
_bargairling strength due to the merger in renegotiation discussions does ndt take away
frbm the fact that Bain advised ENH that the “merger providés the opportunity to . . .
negotiate contracts with payors from a stronger poéition” and that Bain utilized the |
increased bargaini_hg |sltrength from tﬁe merger to formulate negotiation strategies. (CX
2072 at 1; see also CéRFF 674). |

In any event, Respondent’s f"mding is contradicted By the reéord evidence. {JJJii

. .

.

(Holt-Darcy, Tr.

1529-30, 1544-45, in camera).

730.  The broader geographic coverage provided by the Merger impacted ENH’s
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~ managed care contracting, except in the sense that “[i]t is easier for payers to administer contracts
if they have got one contract versus lots and to know that that contract looks pretty much the
same. That is a good thing or was a good thing in the payers’ mind.” (RX 2047 at 15 (Ogden,
Dep.)). She further believed that if Evanston Hospital would have done exactly what Bain had

told them to do even without the Merger, then it “would have had the same rates.” (RX 2047 at-
29 (Ogden, Dep. ))

S

Response to Finding No. 730

Respondent’s finding relating t§ the broader geographic covéragé is ﬁo’nsénsical
as written. If Respondent intended to state that the bfoader geographib coverage did not
impact on ENH’s contréctihg, that finding is contradicted by other record evidence.
Testimoﬁy from health plan représent_atives establishéd that the broader geographic ,

+ .coverage of the combined Evanstoﬁ-HPH entity had a significant irnpaét onthe
negotiating dynamic. Health plans no longer had the option of combining either. |
Evanston or Highland Park with another hospital to providé coverage for t_he‘ crucial
North Shore area. (See CCFF 969, 999-1015, 1030 (United expeﬁencé); >CCFF 1080-
1084 (PHCS experienpe); CCFF 1 152-1 162 (One Health expeﬂencej; CCFF “l 204-1210
(Aetna experience); CCFF 1281-1288 (Unicare experience)).

In addition, Respondent’s ﬁndiﬁg based on Ms. Ogden’s respbnse to é, |
hypothetiéal situation is speculative. Ms. Ogden is a faet witriess,‘not an éXﬁert, and her
opinion is an inadmissible extension in expert witness territory.

o Finally, the last sentence is not suppofted lby the record citation. Ms. Ogden did
not testify that Evanston would have received the same rates even without the merger on
~ the cited portion of her testimony. (RX 2047 af 29 (Ogden, Dep. ))

731. HPH was a “tiny hospital” and the Merger did not change ENH’s “position in the
marketplace at all.” (RX 2047 at 33 (Ogden, Dep.)). Pre-Merger HPH was able to get better
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rates because their process wiis bettet and they had better people doing the contracting. (RX
2047 at 33 (Ogden, Dep.)). “[T]here was no other reason that they would have had such far
superior rates.” (RX 2047 at 33 (Ogden, Dep.)). What ENH did on the contracting side
post-Merger was to apply “better people and a better process ” (RX 2047 at 33,(Ogden, Dep ))-

Response to Fmdmg‘No 731 |
Respondent’s‘ ﬁnding that HPH was a “tiny hospital” with no impact upon ENH’s
pos1t10n is contradicted by other ev1dence including a contemporaneous presentation by
T
Bam Accordmg to Bain, 'ENH had “s1gmﬁcant leverage with health plans because the
combined ENH/nghland Park ent1ty would be the largest in admissions volume in the
A. Chicago area. (CX 74 at 15) Accordmg to the presentation, the addition of HPH to
Evanston addecl apprommately 10,000 adrmss1ons on top of Evanston’s 30,000
, admissions in A1998, or approximately one-third of Evanston’s total admissions for that
year. (CX 74 at 15). |
| Respondenlt’slﬁnding that pre-merger HPH was able to obtain better rates is
contradicted by otherl'recorld evidence that shows that Evanston in fact had higher pre-
merger rates. (See‘ CCRFF 657). | |
Respondent’S"fmding on ENH’s post-merger contracting methodology is
incomplete. ENH also utilized its atlditional bargaining leverage due to the merger as set
1 forth in Bain’s Sll’ategy and lndividual aetion plans. (See CCRFF 674).
Plealth plans also testiﬁed that ENH’s bargaining position did change post-merger.
Health plans no longer had the option of combining either Evanston or Highland Park

with another hospital to provide coverage for the crucial North Shore area. (See CCFF

969, 999-1015, 1030 (United experience); CCFF 1080-1084 (PHCS experience); CCF F
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1152-1162 (One Health experience); CCFF 1204-1210 (Aetna experience); CCFF 1281-

. 1288 (Unicare cxperience)). '
ot
732.  The rates that ENH ended up with after the Merger “were not s1gn1ﬁcantly higher .
. than rates that already existed in the market for a lot of other, hospltals ” ENH “just played

catch up.” (RX 2047 at 34 (Ogden Dep.)).

Response to Finding No. 732_:

3

t
) L

Respondent’s finding is based on inadmissible speculation by Ms. Ogden and is
contradicted by record evidence. In her deposition, Ms. Ogden specifically admitted that

she did not have k_nowledge of other Chicago hospitals’ rates. (RX 2047 at 34 (Ogden,

¢

Dep.)).
In any event, post-mérger ENH’s prices exceeded those of many hospitals, . -

includiﬁg hospitals that were teaching facilities or treated cases more complex than those
treated at ENH. (See CCRFF 702).

733.  Inthe end, “almost all of the upside [in the contract negotiations] —was just from
negotiating contracts and doing it in a systematic, data-driven-way.” (RX 2047 at 24-25 (Ogden,
Dep.)). There was also “value from understanding Highland Park’s contracts and the process
they had gone through in negotiating their contracts the benchmarking.” (RX 2047 at 25
(Ogden, Dep.)). “[A]rmed with that knowledge, . . . Evanston could have absolutely. got the
same contracting rates they did without Highland Park’ . volume” and geographic scope. (RX
2047 at 25 (Ogden, Dep.)). “I think Evanston was just so far behmd ” (RX 2047 at 25 (Ogden,

Dep.)).

Response to Finding No. 733:

Respondent’s finding on what Evanstcn could have achieved without the merger
is based on Ms. Ogden’s response to a hypothetical situation is speculative. Ms. Ogden is
a fact witness, not an expert, and her opinion is an inadmissible extension in expert

witness territory.
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- Tr. 6105 06, in camera)

-Respondent’s/finding ‘that the increase in rates was due to process improvements
- . :

is contradicted by ether record evidence. In summaﬁzing the ENH merger integration |

project, Bain cencluded;""In the end, we found that our client [ENH] had significant
T . . ' . e .
leverage over payérs and in most cases, were able to achieve terms at or above the best

; contract currently in emstence between the two hospltals ” (CX 1991 at 3).

¢! ' Individual MCO Negotlatlons Are Consistent With The .
Learning About Demand Theory

{—

(Noether,

Response to Fmdmg No. 734

Respondent’s fmdmg is incorrect. {_
—} (Haas-Wilson, Tr. 2732-33, 2830-31,
in cctmera. See CCFF .694-73 8, in camera). Dr. Haas-Wileon’s pricing analyéis led her

to conclude that “the merger, betweetl Evanston Hospital artd Highlaed Park Hospital
| enhancedthe nté‘rket power of ENH, and after. the merger, January 1, 2000, the merged
ehtity exercised thatt market power.” (Haas-Wilson, Tr. 2451).
735. The individual post-Merger negotiations confirm that the contract rate increases at
issue were not anticompetitive. After the Merger, ENH negotiated lower prices than HPH’s

previous discount-off-charges rates for inpatient services at United’s PPO/POS plan, PHCS,
CCN, Health Network, Preferred Plan and First Health. (RX 871 at ENH JL 3239).
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Response to Finding No. 735: _ - v

Respondent’s finding is incorrect. No conclusion can be drawn rcgarding the
. ot

“prices” of ENH and I—IPH from silnply looking at the effective discounts listed_ih RX -

)

871 (Respondent’s source), because effective discounts are discounts taken off of the

hospital’s list prices, or chargemaster. -Prior to the merger, Evanston Hospital and '
M| . V

Highland Park Hospital had their own separate chargemasters. Unless one knows the

prices in the chargemaster, one cannot know which discount will yield the highest price.

|

: (Newton, Tr. 365-66; RX 1687 at ENHL BW 027653, in

camera).

Further it is impossibie that Highlé.nd Park’s pr'e-merger prices were higher than
ENH’s post-merger prices because, as ENH and Highla1'1'd Park executives testified, ENH
lised the more favorable of the Evanston or Highland Pgrk contract rates as a. “starting

point” in health plan renegotiations “and then addfed] a premium to that.” (Hillebrand,

Tr. 1856, 1705; Newton, Tr. 364 (emphasis added). See CCRFF 591). | NGz

(Chan, Tr. 819-20, in camera; Spaeth, Tr. 2201-02, 2172-73).
(I
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| _} (CX 6279 at 5, in

camera)

Respondent also fails to properly differentiate between “rates” and “prices” in

'RFF 736. {—

— } (Haas-Wilson, Tr. 2645, in camera). {_

"

(Haas-Wilson, Tr. 2645, in camera. See: CCFF 6967702, in camera).

736. ENH also negotiated lower prices than HPH’s previous discount-off-charges rates

for outpatient services at PHCS, CCN, Health Network, Preferred Plan, Flrst Health, and the
State of Illinois. (RX 871 at ENH JL 3239).

Response to Finding_ No. 736:

- Neither ENH’s nor Highland Park’s rates for outpatient services are relevant in

this case, because outpatient services are not included in the relevant product market.

(Haas-Wilson, Tr. 2660). - The relevant product market in this case is the market for
“general acute care inpatient services sold to managed care organizations.” (Haas-

Wilson, Tr. 2451-52). Hospitals offer inpatient and outpatient services, but they are not
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demand side or suppl¥ side substitutes. (Haes-Wilson, Tr. 2663).
. ' ' » ‘ . .

Further, Respondent’s finding is incorrect. No conclusion can be drawn regarding
the “prices” of ENH and HPH from simply looking at the effective discounts listed in RX

N ' o
871 (Respondent’s source), because effective discounts are discounts taken off of the
) | .

hospital’s list prices, or chargemaster. (See CCRFF 735, in camera). Pre-merger,

Evanston and Highland Park had their own chargemasters. Without knowing the

chargemaster, one cannot tell which discount yields the higher price. {-

(Haas-Wilson, Tr. 2645 in camera)
737. Smce 2000, ENH has seen price increases with some contracts, price decreases

with some contracts, and no pricing changes with other contracts. (Hillebrand, Tr. 1710). The
primary MCO negotiations at issue are discussed below

Response to Finding No. 737:

The cited source does not say lwhat Respobndel:itjsﬁnding claims. Mr Hillebrand
testified that, since 2000, ENH hes only decreased its prices for the Humana preduct.
(Hillebré.nd, Tr. 1710): With the exception of the Humana centract, Mr. Hillebrand
testified that none of the price increeses implemented by ENH in 2000 during centract
renegotiations were rescinde,d. In fect, since 2000, there heve been even more price
increases to heeIth plans. (Hillebrand, Tr. 1709-10).

| | i. Aetna

(1)  Evanston Hospital’s Pre-Merger Contract Rates
With Aetna Were Outdated And Undermarket

738.  Aetna’s relationship with Evanston Hospital before 2000 was not friendly, and
Aetna was perceived in the marketplace as being “anti-provider.” (Hillebrand, Tr. 1895).
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Response to Finding No. 738: - - N

Complaint Counsel note the inherent contradiction in Respondent clajrhing that
T 1A ’ .

Aetna was “anti-provider” in RFF 738, while citing an Aetna document in RFF 599 that -

"

claims that there was a friendly relationship between Aetna and Evanston pre-merger.

(See RFF 599; RX 105 (Aetna executive Barbara Hill wrote in 1995 to Neaman that '

oo
“[w]hat went wrong for us in the Advocate-Aetna relations_hip was Advocate’s ‘take it or
leave it negotiating stance. I kﬁow ydur team at Evanston has a ‘friendlvier approach!”).
In any event, this finding is irrelevant. This case is about Evanston’s 2000 mergef
with Highland Park Hospital, not aboﬁ;t Ev'anstori’s judgmerit of whether particular health
plans were “anti-provider” or not. Further, ENH’s sé'lt'"-sewiﬁg testimony regarding the

+

Aetna is not corroborated by contemporaneous documents or ﬁn—biased testimony.

739. ' In 1995, Aetna and Evanstoh Hospital engaged in contract renegotiations. (RX 84
at ENHL JL 1097). §

(Mendonsa, Tr. 556, in camera).

Response to Finding No. 739: y

Complaint Counsel have no specific response.

740. . Evanston’s negotiator, Sirabian, had an extremely conciliatory approach to the
discussions. For example, Sirabian wrote with regard to rates proposed in 1995: “This
represents [ ] a significant adjustment for us and is being offered in recognition of your efforts to -
satisfy our requirements.” (RX 84 at ENHL JL 1097). Sirabian continued by offering to reduce
Evanston Hospital’s current rates for obstetric services to amounts in place more than two years

before the 1995 negotiations. (RX 84 at ENHL JL 1097). Further, Evanston Hospital rolled

back its normal delivery and Caesarian section per case rates by 15%. (RX 84 at ENHL JL
1097). ' ‘ '

Response to Finding No. 740;

The finding is incomplete and misleading. Pricing pressures from Aetna as well
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'as other health plans éscalated in the 1990s for both Evanston and Highland Park. In
1997 Mr. Neannan wrote that that “[p]ncmg pressures as anticipated five years ago, have
contmued to grow."’ (N eaman,,Tr. 1151, CX 2037 at 2. See Hillebrand, Tr. 1725 (Mr.
Hiilebrand believes th.at in the 1990s ENH was at a disadvantage in negotiations with

Blue Cross, Humana, and Umted because of the substantlal collective market share of

these three payers.)). {—
'—} (Chan, Tr. 688-90,

. 716-20; CX30at 2' Chan, Tr. 824~26 in camera )- Testimony from Mr. Neaman
confirms that pre-merger Evanston concern about being excluded from health plans
network of prov1ders meant that .the hospltal lowered its pricing, increased the breadth
fdepth andrquahty of its services, and strove to eontrol costs to remain in health plan
networks. (Neaman, Tr. 961-62). o
(Haas-Wilson, Tr. 2472; Ballengee, Tr.
166;67%% Mendonsa, Tr. 53 0, in camera;%Holt-Darcy, Tr. 15179, in ctzmera). Thus the
specter of being excluded frorn a network affected the negotiating positions of the
hospitals. : e
v
N (o, T 685-90; CX 30 at 2
Chan, Tr. 824-26, in camera ). {—
—} (Chan, Tr. 688-90; CX
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30 at 2; Chan, Tr. 824-26, in camera). . B
741.  Additionally, in 1995 Sirabian proposed to increase the discount-off-charges for
non-ambulatory surgery outpatient services from 12% to 15%."(RX 84 at ENHL JL 1097).
Sirabian concluded that, “[a]s is evident, this represents a substantial reduction in fees for
[Evanston Hospital] especially when you consider that we would, under normal cncumstances
, be askmg for higher rates for next year ” (RX 84 at ENHL JL 1097)

Response to Finding No. 741: : N '
o - - :
The ﬁndmg is incomplete and mlsleadmg because it leaves out the context in

whlch Evanston was negotlatmg with managed care orgamzatlons {—

) '
'

| (See CCRFF 740, in camera). Moreover, Evanston"s,prefmerger outpatient

discounts are irrelevant, because outpatient services are not included in the relevant -

product market. (Haas-Wilson, Tr. 2659-60). {_

I (5:llcngec, T
235, in camera; Mendonsa, Tr. 524-28, in camera. Seel Holt-Darcy, Tr. 1522, in camera).

742. Even after Sirabian offered these reductions to Aetna, Aetna continued to
negotiate aggressively and later retracted an agreement that Evanston Hospital and Aetna had
- made verbally. (CX 2045 at 1). In response, Sirabian offered further reductions to Aetna in 1995
in search of a “win-win” relationship between Aetna and Evanston Hospital. (CX 2045 at 1)..

Response to Findihg No. 742:
The finding is incomplete and misleading because it leaves out the context in

-which Evanston was negotiating with managed care organizations. {—
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TR S CCREFF 740, jn camera). .

743.  Sirabian offered to reduce existing HMO per diems by 5% and reduce obstetric

‘rates-by 10%. (CX 2045 at 1). Further, Sirabian proposed a stop loss provision that was more

favorable to Aetna than the existing contract. (CX 2045 at 1). All of these concessions were
aimed towards establishing the “win-win” situation with Aetna. (CX 2045at1). -

LE W

Response to Finding No. 743: '

The -ﬁnding_ is incomplete and misleading because it leaves out the context in

It +

which Evanston was negotiating with Managed Care Organizations. {— :

(See CCRFF 740, in camera).

744, |
(Mendonsa, Tr. 563, in camera; CX 5001 at 2).

{

(Mendonsa, Tr. 533-34, 563, jn camera).

| Response to Findim‘ir No. 744:

The finding is incomplete and misleading because it leaves out the context in

which Evanston was negotiating with Actna. (i S NN
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: (Mendonsa, Tr. 530, in camerd. See CCRFF 740, in camera).

oA

_} (Mendonsa Tr. 533-34, 540 in camera. See Mendonsa, Tr. 539 40, in

camera; Mendonsa, Tr. 478 ( {—
. (Scc CCREF 754, in camera).
‘... |
I (o the increases in
' ‘the chargemaster see CCFF 918-924, in camera).

Respondent’s finding is misleading to the extent that it implies that a contract that
is evergreen is 'necessarily disadvantageous to a provider. According to Ms. Chan, “[i]f .
the hospital really do [sic] not want to change the contract, if they have a really good

contract, they would keep it evergreen.” (Chan, Tr. 677-78).

745.

(Noether, Tr. 6095, in camera; RX 1912 at 34, in camera). (NG

(Noether, Tr.

- 6095, in camera; RX 1912 at 34, in camera). §
- (Noether, Tr. 6096, in camera).
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Response to Finding No. 745:

. ‘ . ;
Respondent’s finding is incorrect. Evanston and Highland Park’s rates were

- identical for many servie'e category offerings and very similar for those service categoriee

that were e not 1dentlcal prior to the merger (Compare CX 5001 and CX 5007. See CCFF

. 860-869, in camera). {—

e (See CCRFF 740, in camera). : . '

-
|
B (Compare CX 5001 at 4 and CX 5007 at 4; Hillebrand,
Tr. 1948-52, in camera; Mendonsa, Tr. 550, in camera). Similarly, H1ghland Park and
Evanston’s pre-mergef PPO re;(es to Aetna for Intensive Care, Coronary Care, OB-C-
section and Boarder BaBy were also identical. (Compare CX 5001 at 8 and CX 5007 at
10). For Aetna’s POS product, rates’l at Highland Park and Evanston for Medical, Surgieal,
Intensive Care ﬁm’t, Coronary Care Unit, OB-.lNormal,b OB-C-section, and Boarder Baby
did not differ by mere than 50 doliars. (Compare CX 5001 at 6 and CX 5007 at 7). The
“discrepancy” in the medical/surgical per diem at Evanston and Highland Park discussed -
by Resi)ondent above was only 40 dollars pre-merger. (Compare CX 5001 at 8 and CX

5007 at 10).



. i
v { ; | 4 -

—} (Compare CX 5001 at 4, CX 5007 at 4 and CX 5008 at 5-6, in

v b

camera).
Evanston and Highland Park pre-merger rates relative to one another prior to the
merger are irrelevant, because absent the merger neither hospital was able to impose the

price increases that the merged entity 1mposed after the merger (CX 17 at 2 (*As stated

previously, none of this could have been achieved by e1ther Evanston or Highland Park

alone.”); CX13 at 1 (“Neither Evanston nor Highland Park alone could achieve these
results.”); Hillebrand, Tr.' 1722, 1816-17; See CCFF 696;702, in camet'a.‘ See CCRFF ‘
5 90, in camera). Post-merger, ENH was able to use the more favorable of the Evanston
or Highland Park contract rates as a “starting point” m health plan renegottatlons “and

then addfed] a premium to that ” (Hillebrand, Tr. 1856 1705 Newton, Tr. 364

(emphasis added). See CCRFF 590, in camera).

|
|
s
-

I | (122 Vil son, Tr. 2645-47
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(dlscussmg DX 70471"in camera) in camera. See Haas Wilson, Tr. 2645 ({-

' —), in camera. See also. CCFF 696-702, in camera) {-

t

(Baker Tr 4745 47 in camera)

(2 ENH’s Post-Merger Negotiations With Aetna
Were Not Antlcompetmve

(RX 769 at ENH JL 2817, in camera). Aetna noted that it
could not “operationalize” the change in tax identification numbers until new agreements were
executed. (RX 779 at 1)."

Response to Finding No. 746:

Complaint .CqunSel have no specific response.
" ' .

747

(RX 769 at ENH JL 2817, i camera). §

b (RX 769 at ENH

JL 2818-19; in camera). -

Response to Finding No. 747:

. ‘The citec} soufce does not saa what Respondent’s finding claims. {_ |
®RX 769, i
camerc). (N
(See CCRFF 745, in camera)

748. {_}
(Mendonsa, Tr. 547, in camera). (N EREEE
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_} (Mendonse, Tr. 547, in

camera).

Response to Finding No. 748: L

Complamt Counsel has no specific response

W

749. {_

, =! (CX 123 at 1; Mendonsa, Tr. 546-47, 531, in camera). -

Response to Finding No. 749

Respondent’s finding is incomple. {_
(Mendonsa, Tr. 531 (describing CX 123 ({—
)), in camera. See also Neaman, Tr. 1211-12; Hillebrand,'Tr. 1764-65
(Messrs. Neaman and Hillebrand admitted that they did not believe that ENH’s price
demands had to change because of ény risk that ENH would lose business to other
hospitals or that other hospitals would change their prices in response to ENH’s prices);
Hillebrand, Tr. 1708 (With the exception of One Health for a short period of time, ENH

did not lose a single health plan customer after the price increases.)).

750. {

(Hillebrand, Tr. 1896; RX 769 at ENH JL 2818-19, in camera; CX 5174 at

11-12, in camera). Aetna, however, did not agree to that payment methodology. (Hillebrand, Tr.
- 1896). {

I (\icndonsa, Tr. 524, in camera)
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Response to Finding'No. 750:
, .

Respondent’s finding is incomplete. {1 G

R

(CX 5008 at 5-7, in camera). { | NN

N (CX 5008

 at5-7, in camera). {_
| (See CCRFF 754, in camera).

751. —

—} (CX 5008 at 5-6, in camera; Hillebrand, Tr. 1896).

{

Resnonse to Fmdmg No 751

Respondent’s finding is incomplete {—

I | (CX 5008 at 5-7, in camera).
' .|

‘ -} (See CCRFF 754, in camera).

752,
B (R 855 at ENHL BW 11393, in camera; CX 5007 at 5). {ll

(RX 855 at 2, in camera).

-}. (CX 5008 at 7, in camera).

Response to Finding No. 752:
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Respondent’s finding is incomplete. (NG

o . )
I . (5:: CCRFF 754, in camera).

X

(I

. . . i W
.
. . : , 4 .

M} (For the increases in the chargemaster see

CCFF 918-924, in camera).

753

(Mendonsa, Tr..539, in camera; CX 2447, in camera, Hillebrand, Tr. 1897,

Hillebrand, Tr. 1948, in camera). The increase was over a three year period and,.after the third
year, the rates would remain in place until they are superceded. (Hillebrand, Tr. 1897). _{-

(Noether, Tr. 6097, in camera).

Response to Finding No. 753: R i
Respondent’s finding is incomplete and misleading. ||| GG

-} (Mendonsa, Tr. 523, in camera. See Hillebrand, Tr. 183 6; RX 250 at ENH

JL 008241 (Evanston pre-merger rates were based in part on increases in the Medical

'CPI); RX 808 at ENH JL 002021 (ENH post-merger yearly rate increases with Blue Cross

(but no other health plan) were also based on Medical CPI. See CCRFF 777); CX 2085 at

1 (One Health benchmarked pfice increases against Medical CPL)). {—
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I (\cndonsa, Tr. 533-34, 545, in camera). (NN
| N | |

(Mendonsa, Tr. 540, in camera). (N

-} (See CCRFF 754, in camera).
754, { |

(Mendonsa, Tr. 533-34, 564, in camera; -

Noether, Tr. 6096-97, in camera). {

(Mendonsa, Tr. 564, in camera). {

(Mendonsa, Tr. 530, in camera).
- Response to Fmding' No. 754:

This finding is incomplete and misstates the record. {— A

(Mendonsa, Tr. 533-34, 540 in camera. See Mendonsa, Tr. 539-40, in camera;

Mendonsa, Tr. 478 ({
. 1
Y
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‘(Mendonsa, Tr. 518, 520, 530, in camera). S
. - : ot . ’
(I

‘"

(Mendonsa, Tr. 570, in camera).

B (Mcndonsa, Tr. 530, in camera). :
(I

| (Mendonsa, Tr. 518, 520, 530, in camera).

||

(CX 62790145, i
camera), {—

I (CX 6279 at 18, in camera). In October 2000, Mr.

Neaman reported to ENH’s board of directors that the annualized economic value of the

new Aetna contract would be $3 million — $2 million more than Bain’s February 2000
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t

prediction of what EN'H would achieve in increased annual net revenue per year from
) "

Aetna. (CX 17t 7; CX 67 at 32). -

755.  Overall, the Aetﬁé—ENH negotiations in 2000 were very friendly. (Hillebrand, Tr.
1895-96). {

} (Mendonsa, Tr. 537, in camera). {—

* (Mendonsa, Tr. 566, in camera). :

. Response to Fittding No. 755:

1

The cited source does not say what Respondent’s finding claims. {!'

o~
o

= * g
g .
3

2.

=

W

(9% i

~J ~ .
~y

‘S

Ay :

8

E .

)

~ .

)
|

2
. .. ) .
. . ! o .

] (Mendonsé, Tr 537-38, in carﬁera).

756 (I
. (1 iilicbrand, Tr. 1897;
Mendonsa, Tr. 556, in camera).

Response to Fiﬁding No. 756:
]
(CX 5008 at 5, in camera). { [
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(CX 20 at 1; Administrative Complaint, In the Matter of Evanston v
. . | . \ Iﬂ. . . :

Northwestern Healthcare, February 1 0, 2004). A{— :
* (See RFF 752, in camera) {—(see CCFF 918-924,'in
| camera) —

ii. Blue Cross

1) Evan'ston Hospital Pre-Merger Contract Rates
Exceeded HPH’s Pre-Merger Contract Rates

757. During the 1990s, Sirabian focused most of his attention on the Humana and Blue
Cross contracts. (Sirabian, Tr. 5707). Sirabian made sure that the Humana and Blue Cross

contracts were always current and up-to-date because the Humana and Blue Cross contracts
represented a substantial portion of ENH’s managed care business. (Sirabian, Tr. 5707).

Response to Finding No. 757: |

The finding is incomplete and misleading. F ir;t, one Blue Cross contract was up
for renegotiation in June 1998, but was not renegotiatedl Iuntil 2000. Second, the ﬁnding
fails to mention that because of the great size of Blue Cross Evanston and then ENH did
not believe it could effectively negotiate with it. (CX 63 04 at 16 (L1v1ngston Dep.)).
758.  Since the late 1990s, Evanston Hospital has had an amicable relationship w1th

Blue Cross. (Hillebrand, Tr. 1860). Hillebrand worked closely, and had good relationships, with
many of the Blue Cross representatives. (Hillebrand, Tr. 1860).

Response to Finding No. 758:

The finding is incomplete and misleading. Evanston sought a relationship with

" Blue Cross prior to the merger because Evanston faced pre-merger corhpetition for

454



inclusion in networks" and “pticing pressures” from health plans. (Neaman, Tr. 961; CX

b
2037 at2. See Hlllebrand Tr. 1725 (Mr. H1llebrand believes that in the 1990s ENH was

ata dlsadvantage in negot1at10ns with Blue Cross, Aetna, and United because of the

substant1a1 collective market share of these three payers. ). See also CCRFF 597).

Because of the great size of Blue Cross, Evanston could not effectively bargain w1th it.

(CX 6304 at 16 {Livingston, Dep.)). In 1997, Mr. Neaman lamented to Evanston’s board:
of directors that the hosp1tal ‘was experiencing “51gmﬁcant reductions in _rennbursement”

. from Blue Cross in particular. (CX 2037 at 2-3; Neaman, Tr. 1 151-52). {{

—} (Chan, Tr. 688 90; CX 30 at 2; Chan, Tr. 824-26, in

camera ).

L)

759. Durmg the 1990s, Blue Cross was always very fair and offered rates such that
both sides would mutually benefit. (Sirabian, Tr. 5708).

Response to Finding No. 759:

The finding is incomplete and misleading. T
— } (Haas-Wilson, Tr. 2626, 2728, in

camera). {—




oethe, Tr 3992:93, 600
Bk, T 4721, ncamere) (I
. 912 o 6163,

camera). -

760. When Sirabian compared Evanston Hospital and HPH’s respective contracts with
Blue Cross, he learned that Evanston Hospital had better rates with that MCO. (Slrablan Tr.
5708)

Resgonée to Finding No. 760:

' Complaint Counsel have no specific response.

(2) ENH’s Post-Merger Negotiatfons With Blue
Cross Were Not Anticompetitive

761. In anticipation of the effective date of the Merger, ENH opened the dlalogue with
Blue Cross on December 9,1999. (RX 707). ENH notified Blue Cross that: (1) HPH would be
integrated into the same legal entity and tax identification number as ENH; (2) HPH would cease
to exist as a separate entity as of the date of the Merger; and, consequently (3) HPH’s contract
with Blue Cross would be terminated as of December 31, 1999: (RX 707). At the same time,
ENH notified Blue Cross that it would initiate efforts to renegotiate the rates and terms of the
ENH agreements. (RX 707). :

Response to Finding No. 761:
Complaint Counsel have no specific response.
762. Effective January 1, 2000, ENH (including HPH), under its new name, began to

provide hospital services to members of HMO Illinois under the rates, terms and conditions of
the then-current Provider Agreement between Evanston Hospital and HMO Illinois. (RX 707).
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Response to FindingNo. 762:

‘Complaint Counsel have no specific response. |

763. InMatch 2000, ENH initiated a renegotiation with Blue Cross. (Hillebrand, Tr.

1861; RX 707; RX 808 at ENH JL 2019) The contract negotlatlons were falrly straightforward.
‘ (Hlllebrand Tr. 1861).

Response to Fmdmg No. 763' :

- The ﬁmhng s mcomplete and mlsleadmg Evanston didn’t have the ab111ty to
effectrvety negotlate with Blue Cross because of Blue Cross’s size. (CX 6304at16
; (Livingston, Dep.)); Mr. Sirabian testitied that, daring renegotiations with Blue Cross —a
health plan with a dominant market posmon the health plan presented a pncmg and .
contract term proposal that “we elther accepted or dldn’ ” (Sirabian, Tr. 5731 See
CCRFF 777). S .
764..  Although ENH notified Blue Cross of its intent to renegotiate its rates under the

. contract in early December 1999, ENH did not officially open negotiations until March 1, 2000.
-(RX 707; RX 808 at ENH JI.:2019).

Response to Finding No. 764:
Complaint'Colllmsel have no specific response.
765. . To ameliorate the risk ENH assumed by proposing per diem and per case rates for

HMO Illm01s it proposed a stop loss provision with a $40,000 threshold at 75% of b111ed
charges (RX 808 at ENH JL 2021).

Response to Finding No. 765:
Complaint Counsel have no specific response.
766.  As aresult of proposing per diem and case rate terms, ENH’s initial proposal to
HMO Illinois included a request for an annual adjustment of the Medical CPI rate to cover

ENH’s increasing annual costs. (RX 808 at ENH JL 2021). ENH proposed a contract term of
three years (RX 808 at ENH JL. 2021).-
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Response to Finding No. 766.: . _ .

Complaint Counsel have no specific response.
’ . - o,

767. During the 2000 negotiation, 'Blue Cross and ENH discussed trends in Blue

Cross’s product evolution and which products would be succesgful in the marketplace
, (Hlllebrand Tr. 1862).

Response to Finding No. 767: - - . L !
Respondent’s 4fmding is irrelevant.
768. The ENH-Blue Crbss negotiations began with a focus solely on the HMO product,

but evolved into a renegotiation of the entire book of busmess with Blue Cross. (Hlllebrand Tr
2019).

Response to Finding No. 768:

Complaint Counsel have no specific response.

769, (I

(RX 823 at ENHL TC 18986, in camera).

Response to Finding No. 769: o

Complaint Counsel have no specific response. -,

770.

RX 823, in camera). (|
(RX 823 at ENHL TC 18986, in
camera).

Response to Finding No. 770: A
Respondent’s finding is incomplete. { |
(RX 823 at ENHL TC 018987, in camera). | N R
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(See CCRFF 777; Haas-'Wilson, Tr. 2626, 2728, in camera).

771. {—
‘ (RX823 at ENHL TC 18987, in camera). -

Resnonse to Finding No 771z c .

I\hl ) h

Complamt Counsel have no speéiﬁc response.

—} (RX 877 at ENH JL 6487, in camera).

Response to_ Flndmg No 772:

Complaint Counsel have no spemﬁc response

{—

: E ! (RX 877 at ENH JL 6487, in camera). '

1
|

- Response to Findihg No. 773:
Complaint Counsel have no specific response.
—} (RX 319, in camera). »

Response to Finding No. 774

Complamt Counsel have no specific response.

B (RX 319, in camera). §

(RX 319, in camera).
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- Response to Finding No. 775: - . o .

- Complaint Counsel have rio specific responsé.
. L ’ ol

776. {

(RX 319, in camera). {

(RX 319, in camera). |

(R_XQ

319, in camera). {

(RX 319, in camera).

Response to Finding No. 776:

Complaint Counsel have no specific response.

777.

I (% 310, i camera).

{
R (R 319, in camera). { ‘

I (X 319, in
camera). ' ’ ' o

Response to Finding No. 777:

The finding is incomplete apd misleading. Post-merger, Blue Cross’s size and
market power made it impossible for ENH to impose a price increase on Blue Cross that
outpaced the price increases at other Chicago hdspitals (as ENH did vmth ot_h.er.healt‘h
plans).} (Haas_-Wilson, Tr. 2626, 2638-2642, 2728, in bamera). ENH repre;entatives,
including Mr. Sirabian, Mr. Hillebrand, Mr. Neaman, and Mr. Livingston, admitted that it
was Blue Cross’s market power, not “learm'ng about demand,” that made it impossible to
raise prices to Blue Cross post-merger. (See, e.g., Sire;bién, Tr. 5731 (Blue Cross
presented a pricing and contract term proposal that “we either acpepteci or didn’t.”); |

Neaman, Tr. 1182-83 (ENH had less opportunity to negoti'a'te successfully with Blue
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Cross/Blue Shield thaln with Other health plans because of Blue Cross’s size . . . There is
11tt1e opportumty for ENH o improve its position in negot1at1ons with Blue Cross/Blue
Shield); Hrllebrand_, Tr. 11807 (Blue Cross/Blue Shield is a “dommant player in
Chicago)‘ CX 6304 at 16 (hivingston Dep.) (Blue Cross/Blue Shield is “such a big
player there isno way [ENH] can have any ability to negotiate wrth them 51gmﬁcantly )
_CX 1998 at 49 (Accordmg to Bain, theI early 2000 negotratlons with Blue Cross’s HMO -
- (HMO linois), Would “be challengmg glven their strong strateg1c positions in
' [Mllinois].™). - « g
iii. | Cigna
' | o (15 | Eyanston Hospital’s Pre-Merger Contract Rates |
' ’ With Cigna Were Outdated And Undermarket

778.  As of the Merger, Evanston Hospital had not negotiated a new contract with
Crgna smce 1995. (CX 5013 at 6).

Response to Finding No. 778:

Responden‘t’s ﬁnding is misleading to the extent that it attempts to justify ENH’s
large post-merger pnce increases as “catch-up” rates. Even if, arguendo, ENH did try to
update older contracts durmg the 2000 renegotiations, the rates that the merged entity
imposed were far above what would be considered appropnate in that situation. ENH
would not have been able to achieve those priee increases absent the merger. (CX 17 at2
(“As stated prevlqusly, none of this could have been achieved by either Evanston or
Highland Park alone.”); CX 13 at 1 (“Neither Evanston nor Highland Park alone could
achieve these results.”). See CCRFF 616). |

779. Evanston Hospital’s contracted rate with Cigna’s PPO and HMO plans for
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inpatient medical and surgicalServices was $1,270. (CX 5013 at 2, 28) Evanston Hospital’s
contracted rate with Cigna’s PPO and HMO plans for outpatient services wasa '
discount-off-charges of 1 1%. (CX 5013 at 4, 29). ' '

1A

Response to Finding No. 779: '
: S .
The finding is misleading. Respondent’s ﬁnding is misleading to the extent that it

attempts to generahze about “Evanston Hospital’s rates before the Merger” (See RFF'
o d

780) from one service category S rates. (See CCRFF 780).

780. HPH had not renegotiated a new contract with Cigna since 1993, but its rates were
better than Evanston Hospital’s rates before the Merger. (CX 5011 at 4). 'HPH’s contracted rate
with Cigna’s PPO and HMO plans for inpatient medical and surgical services was $1,320. (CX
5011 at 1). HPH’s contracted rate with Cigna’s PPO and HMO plans for outpatient serv1ces was
10% off charges. (CX 5011 at 2).

Response to Finding No. 780:
" The cited source does not say what Respondent’s ﬁnding claims. First, for most'
service categories in the Cigna contracts, an apples-to-apples rate conipariSon ie not
possible, because of differences in pre-inerger payment methedology between Highland
Park and Evanston pre-merger (per diem at Highland i’ark versus per case at Evanston)

o (Compare CX 5011 and CX 5013). Respondent’s ﬁnding is also incomplete and
misleading. For ether service categories in which a comparison is possible, Evanston had
a higher rate than Highland Park. For example, Evansten’sirates pre-merger were 33.7%
higher than Highland Park’s for ICU services. (Compare CX 5013 at 2 (EvanSton’e ICU
“per diem of $1,765) with CX 5011 at 1 (Highland Park’s ICU per diem of $1,320)).
Significantly, post-merger, ENH adopted an ICU rate of $1,942 per day, a rate $177 more

than Evanston’s pre-merger per diem and $622 more than Highland Park’s pre-merger per

diem. (Compare CX 5015 at 18, CX 5013 at 2, and CX 5011 at 1).
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____781. Before the Métger, {—
B (Chan, Tr. 786, in camera). (N

(CX 1099 at 12, in camera). |

’ (Chan?_ Tr. 8 18, in camera).

_ o .
Response to Finding No. 781:

Complamt Counsel have no specific response

4 |

IR 2) ENH’s Post—Merger Negotiations Wlth Cigna
: ‘Were Not Antlcompetltlve

782.  After the Merger ENH srgned a three year contract with Cigna. (CX 5015 at 9).

The contract provided for no prlce increase for the second and third years of the contract. (CX
5015 at 24).

- Response to Finding No. 782: - .
Respondent’s fmding is incorrect. First, Cigna’s post-merger PPO contract was a

) -

discount off cfrarges arrangement for all inpatient services. (CX 5015 at 24). {|Jl§

I (=X 1687 at ENH BW 027653, in

camera; Porn, Tr. 5670 (Under a discount off charges contract, the higher the

chargemaster list pr1¢e the more health plans have to pay to the hospital.)). {_

(Hlllebrand Tr. 1944, in camera; CX 5015 at 18).

783. The post-Merger contract with Cigna used a variety of reimbursement
methodologles including per diem, case rates and discount-off-charges. (CX 5015 at 18-21, 24,
28-30). For Cigna’s HMO and “Gatekeeper” products, Cigna negotiated mostly per diem and

case rates for inpatient services. (CX 5015 at 18-19, 28-29). For Cigna’s PPO product, the
parties agreed to a discount-off-charges arrangement for inpatient services. (CX 5015 at 24).
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Response to Finding No. 783: o ' .

Respondent’s finding is incomplete. Because'“HMOs tend to have more narrow
. ' . . o, : : .

networks than do PPOs,” health plané can normally negotiate lower rates for HMO plans.

(Haas-Wilson, Tr. 2460, 2462). {

(Mendonsa, Tr. 479; CX 5015 at 24; Hillebrand, Tr. 1834. See Holt-Darcy, Tr. 1543, in
camera ({—}))
Respondent’s finding is also 1ncomp1ete ENH’s own negotlator testified that

Cigna did poorly and had topaya lot more to ENH after the 2000 negotlatlons (Chan,

Tr. 696-697). {—
I (22550,

- Tr. 2536, in camera; CX 6279 at 4, in camera). {_
I, (€ 6275 o
5, in camera, Haas-Wllson Tr. 2537-38 ({_
I . 7). On Tuly

3, 2000, Mr. Neaman reported to ENH’s board of directors that the “successful

renegotiation” of the Cigna contract would result in an additional $3 million in additional

annualized revenue. (CX 13 at 1,7).

784.  On October 9, 2003, ENH and Clgna agreed that the terms and conditions of the
post-Merger contract should continue to apply. (RX 1547)
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Response to Finding'No. 784:

Compla’int C_ounéel have no specific responsé.
». iv. CCN
_. o 1) Evanston Hospital’s Pre-Merger Contract Rates
' : With CCN Were Outdated And Undermarket
'785.  Before the'Merger, HPH had a 12% d1scount-off—charges arrangement for

inpatient services and a6 % discount-off-charges arrangement for outpatient services with CCN. -
(CX 5222 at 1) . !

Response to Fmdmg No. 785:

| Respondent s finding is mcomplete {—
_} (See Ballengee, Tr. 227, in camera; Chan, Tr. 667 ({l

ENH JL 9731, in camera). {
(RX 757 at ENH JL 9731, in camera)

Response to Finding No. 786: » .

Respondent’s finding is incorrect and misleading. i B
I (s--
CCREF 785, in camera). |

(2) ENH’s Post-Merger Negotiations With CCN
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Were Not Anticompetitive

787. Chan and Sirabian wrote a letter to CCN asking it “to assign HPH’s Agreement
along with its terms and conditions, rights and obligations to ENH.” (RX 689 at ENH JL 4138).

CCN, however, did not agree to assign its rates with HPH over to ENH. (RX 781 at ENH JL
6304). . ' ‘ 4 _

-
Respon‘se- to Finding No. 787: ‘ o |
Respondent’s finding is incomﬁlete; In Febryary*2000 CCN wrote to ENH,
proposing new hospital rates that Would “re'cogniz[e]‘ ENH'’s market pész'tion. ”(CX 122
at 1 (emphasis added)). On February 29, 2000, Mr. Hillebrand sent Mr. Jans of C‘CN a .
- letter inciuding ENH’s “best and.fma'l offer” on céntracf rates along with an “aggressive

. .termination letter.” (CX 120 at 1; CX 122 at 1). In a March 15, 2000 1etter, CCN

attempted to accept ENH’s termination, but only one week later accepted ENH’s “large .

incregse.” (CX' 122 at 1; 121 at 1).

733 (I

I (- X 757 ot ENH JL 9731, in camerd). (R

(RX 757 at ENH JL 9731, in camera; RX 834 at ENH JL 3943, in

camera).

Response to Finding No. 788:

Complaint Counsel have no specific response.

789 (I

(CX 5235 at 1, in camera).
Response to Finding No. 789: '

The ﬁndiﬁg is incomplete. {
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(CX 6279 at 4, in catrera). (N
o [ v, . ’

I (C 6279 at 5, in camerq). (N

- I (C 24 at 2, in camera).
B ‘A Great West

| | () Evanston Hospital’s Pre-Merger Contract Rates

With One Health/Great West Were Outdated

* And Undermarket

790. Before the Merger, HPH had a higher rate than Evanston Hospital. (Neary, Tr.. |
604-05). Accordingly, §

(Noether Tr. 6102, in camera; RX 1912 at 34, in camera).
Response to Finding No 790: ' '

The finding is mcomplete and mlsleadmg Not all of nghland Park’s negotlated
per diem rates were h1gher than Evanston’s prior to the merger. For One Health’s PPO
product, Evanston negotiated higher rates for pediatric and nursery services than .
Highland Park. (C’om})are CX 5059 at 17 and CX 5065 at 17). For One Health’s HMO
product, Evanston negotiated higher rates than Highland Park for Medical, Pediatric,
ICU, and some nursery services thaﬁ Highland Park. (Compare CX 5058 at 18 and CX
5061 at 18). Because Evanston and Highland Park’s pre-merger fixed rate payment
methodologies for Obstetric services were different for Evanston and Highland Park (per
diem at Evanston and per case at Highland Park), an apples-to—apples comparison of rates

is not possible. (compare CX 5059 at 17 and CX 5065 at 17, CX 5058 at 18 and CX

5061 at 18).
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. 791. Evanston Hospital’s last pre-Merger contract with Great West was in 1996, cx
5065 at 4). Evanston Hospital and Great West agreed to a per diem rate of $1250 and $1225 for
inpatient medical/surgical services on Great West’s PPO and POS products. (CX 5065 at 17).

. . c o,

Response to Finding No. 791:

)

Complaint Counsel have no specific response

792. Evanston Hospltal’s pre-Merger contract also d1d not have a stop loss provisioh
on elther its HMO or its PPO products with Great West, meaning that Evanston Hospital bore the -
risk that the cost of care for a particular patient would exceed the negotiated rate. (Neary, Tr.
632). Moreover, the contract contained a provision that capped Evanston Hospital’s
reimbursement: “In no event will Company or Payor pay more than the lesser of the Payment
Rate or 80% of Hospital’s usual billed charges.” (CX 5065 at 16)

Response to Finding No. 792:

Vo Complaint Counsel have no specific response.

793. I

(Noether, Tr. 6103, in camera; RX 1912 at 34, in camera; RX 223 at GW 3988-89, in
camera).

Respense to Finding No. 793: )

Respondent’s finding is misleading because it attempts to draw an inappropriate

'
1

comparison between Evanston and hospitals that Dr. Noether includes in her “academic™

control group. (Noether, Tr. 6000). It is mappropnate to compare Evanston with those

' hospltals (See CCFF 1912-1942, in camera). {—



Dorsey, Tr. 1444 (Evbhston 1S not an academic hospital); Neary, Tr. 622-23; Dorsey, Tr

t

1443-44 (Loyola Umver51ty Medical Center, Umver51ty of Chicago Hospital, and
Northwestern Memorial Hospital are all academic hospitals.); CX 17 at 2 (“As stated

. o ' S
previously, none of this could have been achieved by either Evanston or Highland Park

t

alone'.”); CX13 at 1 (“Neither Evanston nor Highland Park alone could achieve these

. results. ) Hlllebrand Tr. 1722 1816- l7 See CCFF 696-702, in camera, Baker Tr, 4739,
in camera. See, CCRFF 590, in camera).

- One Health hélieved that Rush North Shore, Condell, and Swedish Covenant were

hospitals with services comparable to those offered at Evanston Hospital. (N eary, Tr. .

* c24). (I
N (<X (912 ot 4
¢ 4

in camera). In short,One Health testiﬁed that Evanston’s rates were not below market
prior to the merger. (Neary, Tr. 644).
794, HPH also had contracts with Great West before the Merger. (Neary, Tr. 596-97).
The PPO/POS contract became effective on September, 1996. (CX 5059 at 4). HPH and Great
West agreed to a per diem rate of $1375 for inpatient medical services and a per diem rate of

$1650 for surgical services, rates that were higher than the rates Evanston Hospital received from
- Great West at the time. (CX 5059 at 17)

Response to Fiﬂding No. 794:

The ﬁhdiné is incomplete and misleading. ‘Many of Highland Park’s pre-merger
negotiated rates were lower than Evanston’s. (See CCRFF 790). Respondent’s finding is
also misleading to the extent it etternpts to generalize about‘Evanston or Highland Park’s |

rates before the merger from a comparison of the hospitals’ rates for only two service
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categones (See RFF 790). . B

795. {—

(RX 261 at ENH JL 7994; Noether, Tr. 6103, in camera). {—
—} (Noether, Tr. 6104, in camera). '

Resnonse to Finding No. 795:

The finding is incomplete and therefore mlsleadmg {—
| — } (RX
261 at ENH JL 7994; Noether, Tr. 6103, in camera). {—

|

(2) ENH’s Post-Merger Negotlatlons Wlth Great
West Were Not Antlcompetltlve '

796. At or about the time of the Merger, ENH informed Great West that it needed a
one-time adjustment to bring its rates up to market. (Neary, Tr..595, 633). Patrick Neary,
formerly of Great West, testified at trial that he “agreed that it had been several years since the
contracts had been renegotiated and that it was appropriate to — to increase some of the rates.”

(Neary, Tr. 608). .
Response to Fmdmg No. 796:

Respondent’s finding is incomplete. {—

470



+

. i i '
I (CX 2085 at 1 (emphasis added), in camera; Neary, Tr. 762-63,

N
|

in camera).
]

797. Kevin Dorsey, another former Great West employee who testified at tr1a1 did not
find ENH’s initial proposal “that shocking.” (Dorsey, Tr. 1 437). He explained: “It is not
untypical to receive an initial proposal with a provider more or less shooting for the stars of what
they would like to receive.” (Dorsey, Tr. 1437-38).

Response to Flndmg No. 797:

~ Respondent’s finding is incomplete. bne Health beheved that ENH was,
“shootmg for the stars” with its “extreme” relmbursement request and viewed ENH’s
proposal as “an opportunity _fo counter and an opportunity to begin negotiations of a final

agreemen 2 (Dorsey, Tr. 1437-38). ENH, however, dismissed One Health’s counter-

‘proposal outnght (Neary, Tr. 602).

798. {—

=! (RX 261; RX 837 at ENH JL 4524, in camera) '

Response to Fmdmg No. 798:

Respondent’s finding is inaccurate. { N
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Y (1 261; RX
- T . . n |

837, in camera).

799. Accordmgly, on May 23, 2000, ENH sent Great West a notice of termination to
become effective on August, 31,,2000. (Neary, Tr. 610-11; CX 5062; RX 848). Great West
decided to accept the termination and allow the contract to lapse (Neary, Tr. 61 1) '

. oo '

Resnonse to Fmdmg No. 799:

H

Respondent’s fmdmg is mcomplete As afinal response to ENH’s May 23, 2000,
termination letter, Patricia Moldovan, the president of One Health’s M1dwest region
placed a call to Jeffrey Hillebrand andlexplained' that “the p;‘ice in'creases were Jjust too

| high for [One Health] to pass on to the emploj/er gro’ulps.” (Dorsey, Tr. 1450 (emphasis'

added)). At the conclusion of the call, One Health realized that its “last-di;tch effort” to

“salvage the relationship™ had failed and that the termination would proceed. (Dorsey,

Tr. 1449-50).

800. Even when Great West was terminated, ENH and Great West had an interim
agreement in place. (Hillebrand, Tr. 1898). ENH and Great West negotiated al0%
discount-off-charges interim agreement pertaining to pregnant women in their third tnrnester

(Neary, Tr. 637).
Resgonseto Finding No. 800:
Respondent’s finding is incomplete. Knowing that One Health had no other
provider options for those expecting motners; ENH used its negotiating leverage to
increase One Health’s prices to a 10% oiscount—oﬁ'-cnarges arrangement for those OB

services. (Neary, Tr. 620, 637; CX 5063 at 1 (emphasis added)). ENH charged the health

plan rates that were even “higher” than contract rates that were in place under the pre-
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merger One Health cb.‘ntract ‘(Neary, Tr. 620, 637 CX 5063 at 1).

801 Great West beheved it could still have a sellable network after the termination.
(Neary, Tr. 615). At the time Great West accepted the termination, Lake Forest Hospital,
Northwest Commumty, Advocate Lutheran General, Rush North Shore and St. Francis were all
part of the Great West network (Neary, Tr. 611).

Response to Fmdmg No 801

Respondeht’s fmdmg is mcomplete Shortly after the termination of the ENH

LN L 'M

contract went into effect, Mr. Neary realized that he “was wrong” in thmkmg that One

Health could market and sell a network without the three ENH facilities. (N eary, Tr

[l )

617). The sales staff urged network development management to “try to re-open,

negotiations with ENH” because One Health was “losing membershjp” and “losing

employer groups” without the three ENH facilities. (Neary, Tr. 617; Dorsey, Tr. 1452).

In the months following the termination of the ENH contract, One Health’s monthly
membership repol'ts also began to reflect a “loss of membership within [the] network.”
- 'n,n -

(Dorsey, Tr. 1488). o !

802. In fact, neither of Complaint Counsel’s Great West witnesses could 1dent1fy a
single Great West customer that was lost during the period in which the relationship between
Great West and ENH was terminated. (Neary, Tr. 635; Dorsey, Tr. 1469-70, 1481). Neary never
saw any letter from any Great West customer complaining about the ENH termination. (Neary,

Tr. 635). And Dorsey could not identify any sales that were lost to any specific customer.
(Dorsey, Tr. 1481).

Response to Flnding No. 802:

Respondent’s finding is irrelevant and misleading to the extent that it suggests
that One Health did not lose customers during the period of time that ENH was not part
of its network. Mr. Dorsey made it clear that in the months following the termination of

the ENH contract, One Health’s monthly membership reports reflected the “loss of
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- membership within [the] network.” (Dorsey, Tr. 1488). .

803. Nor could Neary quantify the revenue purportedly lost by Great West as a result of
the termination. (Neary, Tr. 635). Neary could not even testify whether the purportedly lost
customers were large or small customers. (Neary, Tr. 635). Neary’s only knowledge of lost
customers from the termination came from the sales manager, Don Manno. (Neary, Tr. 636)

. Great West actually demoted Manno in 2001 or 2002. (Neary, Tr. 636-39).

Response to Finding No. 803: o ' | S '
- : A
Whether‘Mf. Neary or Mr. Dorsey could nam'e "los‘t customers or the amount of
revenue lost is irrelevant to whether One Health actually lost meﬁlbers after terminating
ENH. Mr. Dorsey testified that, in the months following the terminaﬁon of the ENH

contract, One Health’s monthly membership reports also began to reflect a “loss of

membership within [the] network.” (Dorsey, Tr. 1488).

1

804 {1
BN (Nocthcr, Tr. 6104, in camera). (N

(Noether, Tr. 6102, in camera).

kesgonse‘to Finding No. 804:

The finding is incorrect. Market power is the ability to préﬁtably raise prices
above competitive levels for a significant period of time; ENH conceded thé élémen’fs of
market pdwer: (1) ENH did not change its pricing stratégy.fof fear that ENH vwould lose
business to other hospitals; (2) ENH did not change its pricing strategy for fear that other .

“hospitals would change their prices 1n r¢sponée to ENH’s prices (3) ENH has éustained its
price increases since 2000 (with the ex;:eption of Huﬁaﬁa); (4) ENH has imposed
numerous additiqﬁal price increases singe 2000; and (5) ENH has not iost a single health

plan customer since the merger. (Neaman, Tr. 1211-2; Hillebrand, Tr. 1708-09, 1764-65.
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See CCFF 817- 903 i#i camera, 918-924, in camera, 942-951, in camera). {_

—} (CX
6282 at 5, in camera). {=
_} (CX 6282 at 6, in camerd).

One Health’s post-merger “market experiment” exposes ENH’s exercise of

(I} '

market power pist-tnerger. (Haas-Wilson, Tr. 2942). Prior to the merger, One Health
‘engaged in selective contracting, whioh forced hospitals to compete hatder for the health
. plan’s businessi (N eaiy, Tr. 587-88). One Health knew that its bargaining strength
| depended among other things, on the compet1t1ve position of the hospital with whlch 1t :
was negotiating, and the avallablhty of network and non-network—alternatlves in the area
oﬁ'ering similar services. (Neary, Tr. 589). One Health immediately made the connection
between ENH’s merger and its own weakened negotiating position because ‘;Evanston
had purchased thei'r_ main ctompetitOI',"é Highland Park». '(N eary, Tr. 600-01).

One Health tried to market a network without ENH, but.could not do so. (Neary, -
Tr. 617). Other hospitals in tiie area,A including Lake Forest, Northwest Community,
Lutlieran General; Rush North Shore and St. Francis, were not adequate substitutes, and
One Health lost customers t),ecause they did not have the tliree ENH‘facilities. (Neary, Tr.
610-11,617; Do'rsey, Tr. 1451-2, 1459, '1488);' One Health approached the negotiating
table a second time knowing that they “were not in a strong negotiating position” because
they ;‘were going back to a . . . hospital system that had terminated with us, and . . . we
are going there because our sales staff could not sell the network without having this-

- hospital system in our network.” (Neary, Tr. 618-19). One Health “knew that we had to
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get a contract with the hospital . . . essentially regardle‘ss of what the ultimate pricé was.”
(Neary, Tr. 619). {
. ) ) " o

_} (CX 6282 at 6, in camera; compare CX

oA

5067 at 15, in camera, CX 5059 at 17, and CX 5065 at 17; Neary, Tr. 765 66 in camera;

Hillebrand, Tr. 1944-46, in camera; CX 5064 at 17, in camera).

805. ENH called Great West asking to reopen negotiations on October 15, 2000. (RX
993 at ENHL JL 22377). Subsequently, Great West returned to the, bargaining table and entered
into a contract with ENH. (Hillebrand, Tr. 1898). The contractual discount from the pre-Merger

HPH contract to the subsequent post-Merger ENH contract did not change atall. (Hillebrand, Tr.
-2031). .

Responée to Finding No.‘ 805:

' Respondent’s finding is inaccurate, incomplete and misleadiné. F i};st; aécording
to RX 993 (Respondent’s cite), it was Great West representatives, not ENH, fhat '
requested that the negotiations resume. (RX 993 at EILIHL JL 22377).

! Moreover, no conclusion can be drawn regarding pre- or post-merger “prices”

from examining contractual discounts, because those discounts are taken off of the

hospital’s list prices, or chargemaster which were increasing. {—

| (Ncvton,
Tr. 365-66; RX 1687 at ENHL BW 027653, in camerd). (| NN
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| p (Neary T. 765, i camera), {_

I (\cary, Tr. 765-66, in camera
Hillebrand, Tr.,1944, in camera; CX 5064 at 17, in camera).
. Ultimately One Health knew that it was vulnerable to ENH’s price demands

~ because “we had to gét a contract with the hospitalt . essentially regardless of what the -

ultimate price was.” (Neary, Tr. 619). (I
I (€ 622 5,
camera). (I

I (CX 6282 at 6, in camera).

806. Great West annoyed ENH in the way it notified customers about the termmatlon
(RX 993 at ENHL JL 22377), ’

Response to Finding" No. 806:

Respondent’s finding is irfglevant. This case is about Evanston’s 2000 merger
with Highland Park Hospitéi. In tha‘; regard, the question of whether Great West annoyed
ENH is irrelevant to the issues of this case. |

807. Asit turned out, Great West could not risk another contentious contract
negotlauon with ENH. At the same time it was renegotiating with ENH in the Fall of 2000, .
Great West also faced a difficult negotiation with Lake Forest Hospital, which was assisted by a
consulting firm in the negotiation. (Dorsey, Tr. 1484-85). On September 28, 2000, and “[a]fter
several months of negotiations,” Lake Forest Hospital and its medical group provided Great West
with written notice of termination of their contract with Great West effective December 31, 2000.
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- (RX.949; RX 950). . B

Response to Finding No. 807

LA

Respondent’s fmding is incorrect and irrele\}ent. First, Messrs. Neary and Dorsey

both testiﬁed that One Health lost membership and reqili‘ested a renegOtiation with ENH

-' because of complaints specnﬁcally related to “the lack of ENH in the network ” (Dorsey, -
Tr. 1452 Neary, Tr 617). Second, One Health’s nego't'le\ltrons with Lake Forest did not
influence One Health’s 2000 negotratlons with ENH. Mr. Dorsey testified that he did not
believe that Lake Forest’s termination letter meant that One Health was under threat of |
termination. (Dorsey Tr. 1487).

808. It would have been “very problematic” for Great Wesr to have simultaneously lost

ENH and Lake Forest Hospital since Lake Forest Hospltal was the primary alternatlve to HPH. ,
(Dorsey, Tr. 1484).

Response to Finding No. 808:

The ﬁrrding rs incomplete and misleading. While it vrould have been'
“problematic” for Great West to simultaneously lose Il,ake Forest and ENH, if that had
' actually “taken affect,” (Dorsey, Tr. 1484 (emphasis adoeo)), Mr. Dorsey did not believe
that One Health was under threat of termination at Lake Forest. (Dorsey Tr. 1487).
vi. HFN

- (1)  Evanston Hospital’s Pre-Merger Contract Rates
With HFN- Were Outdated And Undermarket

809. Before the Merger, Evanston Hospital’s DRG rate for inpatient medical/surgical
services with HFN’s EPO plan was $5,400 under a contract that dated back to 1996. (CX 5215
at 17).

}

- Response to Finding No. 809:
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-Respondent’sffinding 'is iner)mplete'a'rld misleading. {_
—} (RX 1912 at 35, in r:'amera). The actual rates for
contrects that are strdctljred by DRG case weight are Vcalculated'by mult'iplying the

: negotiated DRG rate ll')y the .Medicare DRG werght factor for each particular inpatient
DRG. (See CX 5215 at 17 CX 5267 at 17, CX 5304 at 2). Without knowing the case

L |

weights or the mix of cases at Evanston or nghland Park prior to the merger, the rates

- referred to by Respondent are mconcluswe as to the reimbursements that either hOSpltal'
. recelved or how those rermbursements compared to one another pre-merger. (See CX
5215at17; CX 5267 at 17; CX 5304 at 2)
810. HPH’s DRG case rate for mpatlent medlcal/surglcal services w1th HFN s EPO

plan in 1996 was $5,700, higher than Evanston Hospital’s rates. (CX 5267 at 17). HPH
renegotiated its rate in 1999 to $6,300. (CX 5304 at 2).

Response to Finding No. 810:

Without kric_)wing the case Weights or the mix of cases at Evanston or Highlarld
| Park prior to the m'erger, the rates referred to by Respondent are inconclusiye ae to the
reimbursements that either hodpital received, or how those reimbursemente compared to
one Vanother pre-meréer. (See CCRi’*‘F 809).
811. In 1996, both Evanston Hosi)ital and HPH agreed te al5% d1scount with HFN for

its EPO outpatient medlcal/surglcal services. (CX 5215 at 17; CX 5267 at 17) HPH, however,
renegotlated the rate in 1999 to 10%. (CX 5304 at 2). : -

Response to Finding No. 811:
The finding is irrelevant. Neither ENH’s nor Highland Park’s rates for outpatient
services are relevant in this case, because outpatient services are not included in the

relevant product market. (Haas-Wilson, Tr. 2660. See CCRFF 736).
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812. Before the Merger, Evanston Hospital’s DRG case rate for mpatlent
medical/surgical services with HFN’s PPO plan was $5,800 under a contract that dated back to"
1996. (CX 5215 at 17). In contrast, HPH’s DRG case rate for inpatient med1cal/surg1cal services
with HFN s EPO plan was $7,000. .(CX 5304 at 2). oo

Response to Finding No. 812:

W

Without knowing the case weights or the mix of cases at Evanston or Highland

Park prior to the merger, the rates referred to by Respondent are inconclusive as to the

reimbursements that either hospital received, or how those reimbursements compared to
one another pre-merger (See CCREFF 809).

" (2) ENH’s Post-Merger Negotiations With HFN
Were Not Anticompetitive

813. _ After the Merger, {—
B, (CX 5217 at 5, incamera). (R

. , i (RX 270 at
ENH-RNSMC 312, in camera; RX 281 at NMH 380; RX 1088 at FTC-LFH 1120). Condell

negotiated a discount-off-charges contract with HFN in2002. (RX 133_3 at CMC 17620).
Response to Finding No. 813: T | ,
Respondent’s findiﬁg is incomplete. i ]
. I
|
(CX 5304 at 1; CX 5217 at 5, in caméra; CX 6279 at s, in camerq).
Even if, arguendo, other hospitals have discouﬁt off charges arrangements with
}fE'N, such arfangements are irrelevant. First, in the'years leading up tb the merger, there

was a movement by health plans towards fixed rate contracts. {||| | KGTGNGNGE
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_} (See CCREF 85,

in camera) Second ENH ‘was not simply followmg a trend in shifting HFN to a

discount off charges arra‘ngemqnt. ENH moved HFN to a discount off charges
. . , { . . .
arrangement to “better-the terms” of its contract with the health plan and ensure that the
! |

hosp1ta1 Would be relmbursed based upon its chargemaster list prlces (Newton, Tr 366;

Hlllebrand Tr: 1855, See I—hllebrand Tr 1705 06 (Mr Hlllebrand’ “ﬁrst negotlatlng

step” with health plans in 2000 was to “move to discount off charges.”); Pom, Tr. 5670;

_ Chan, Tr. 743-44. Sée CCFF 791)y {_
(Newton, Tr. 365-66;
RX 1687 at ENHL BW 027653, ir camera. See CCFF 884-895, 918?924; iﬁ camera).
With each post-mél_'g"er chargémaster 'increase, ENH increased its reimbursement from
HFN. (Porn, Tr. 5670; Chan, Tr. 743- 44) |

| Vil Humana

) Before The Merger, Evanston Hospital Acquired
, Humana Physician Office Sites

814. Durmg the 1990s Humana had the most capitated lives with Evanston Hospltal
(Sirabian, Tr. 5709). Evanston Hospital had fair and open discussions with Humana about the
‘requirements of both parties to the contract. (Sirabian, Tr. 5708-09).

Respohse to Fiﬂ&ihg No. 814:

Complaint Counsel have no specific response.

815.  Until 1998, Evanston Hospital had been reimbursed on per diem, case rate and

481



discount—oﬂ'—charges arrangements by Humana for hospital services. (Hillébrand, Tr. 1864).

Response to Finding No. 815:

 Respondent’s finding is incomplote. {—

,l\

—} (CX 5025 at 1-2, in camera; CX 5027 at 1,

in camera).

816. In 1998, Evanston Hospital acquired Humana’s physician office sites in West
Rogers Park, Evanston, Glenview and Buffalo Grove — physician sites adjacent to Evanston
Hospital’s service area. (Hillebrand, Tr. 1863). Along with the Humana physician offices -
purchased by Evanston Hospital, ENH Medical Group also acquired -about 40 thSIClaIlS in 1998.
(Hillebrand, Tr. 1864)..

Respo’n‘se to Finding No. 816:
' Respondent’s finding is incomplete. ENH viewed buying “additional medical
offices strategically located in ENH’s market area” as a “strategic benefit[] of the

Humana contract.” (CX 745 at 1).

817.  Inlieu of paying an acquisition price for the four Humana centers, Evanston
Hospital and Humana negotiated a percent-of-premium agreement with Humana. (Hillebrand,
Tr. 1864). Under this capitated contract, payment to Evanston Hospital was a percentage of the
premlum that Humana collected from its subscribers. (Hillebrand, Tr. 1864- -65).

Response to Finding No. 817:

Respondent’s finding is incomplete. {—
(RX 445 at 1, in camera).

818.  After 1998, because Evanston Hospital was on a percent-of-premium, as opposed
to being paid a rate for services, it had assumed dramatically greater risk. (Hillebrand, Tr. 1865).
Evanston Hospital was responsible for the cost of care for their principal products, its HMO
products. (Hillebrand, Tr. 1865). This contract left Evanston Hospital fully at risk for the care of

482



Humana s subscribers and wfels not proﬁtable for Evanston Hospital. (Sirabian, Tr.,5709-10).

n

Resnonse to Fmdmg No. 818

The finding is mComp1¢te and misleading. As noted above, in return for these

B ' ' N .
arrangements Evanston acquired physician practices without any acquisition price. (RFF
. i

317). (I
I < 526 502+ (R
)," in caméra; CX 689 (showing percentagés of revenue in each product)? CX 74 at

. 8), and it cites ENH'é risk, even theugh the risk 1s associated with physician services (CX

| 5 775 CX 1467, see generally RX 317) and did not apply to hospital contractmg ‘Thus, |
the issues ralsed in the ﬁndmg are urelevant because they solely relate to contractmg in
areas outside of the product market, which is managed care contracting for inpatient acute
_caré hospital services. |

Bain’s pre-'mérger analysis of 'the Humana HMO contracts did not separate
hospital and physician sidé revenue, and it showed much greater loéses (over $6 rhillion) :

for the Humana Mediéare HMO than the commercial HMO product (about $2 million).

€x 74 at 8). (N
I . (X 1313 at 1,

in camera). Even assuming arguendo that the Humana Medicare HMO ran at a loss, the
revenues from that contract do not belong in the product market in the first place as they
relate to Medicare and not comrhercial insurance. The finding is also misleading because

capitation in both of Humana's Staff Model HMO products was for non-hospital,
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. physician services (CX 5775, CX 1467; see general'ly'RX 317). {_ ,
(CX 5021, in camera; CX 5025, in camera; CX

5027, in camera; CX 5029; CX 5772; RX 108). As RFF 815 and CCRFF 821

demonstrates, Humana reimbursed Evanston for hospital services through fixed fees both

o !

before and after the merger.

819. Evanston Hospital’s purchase of the physician sites fundamentally changed its
relationship with Humana and played arole in the post—Merger contract negotiations.
(Hillebrand, Tr. 1864).

Response to Finding No. 819:

Complaint Counsel have no specific response.
820. Moreover, at the time of Bain’s analysis of the managed care contracts, HPH did
not participate in all of Humana’s products. HPH only participated in Humana’s PPO/Employers

Health contract. (Hillebrand, Tr. 1804). For that product, HPH had hlgher pricing than Evanston
Hospltal (Hlllebra.nd Tr. 1804; CX 75 at 6).

Response to Finding No. 820: | o
Respondent’s finding is incorrect, because it generalizes »thaf Highland Park had
“higher pricing than Evanston” across the board, when Highland Park only héd' a higher
per diem rate than E\}anston in one of three comparable-service categories. 'Accordihg to
Bain, it was Evanston that had higher rates than Highland Park for Medical/Surgical
Intensive aﬁd Caesarian Section. Normal delivery rates between the two hospitals were
based on different payment methodoloéies (per diem ét Evanston and per case at

Highland Park), so a comparison is not possible. (RX 705 at ENHL JL 023056).

1. (.
I (X 5 oL H 17412, in camera). (I
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4

=! (CX 5764-CX 5771, in camera; CX 5775, in camera; CX 5020-CX 5028, in o

camera). {

= (RX 82, in camera). | |

] . '
Response to Finding No. 821:

' Respondent s ﬁndmg is mlsleadmg ‘Evanston’s pre-merger medlcaI/surglcal

Routlne per diem rate was $989 Eva.nston s Medlcal/ Surg1cal Intensive per d1em rate
was _$1,403,v thher than both Highland Park and Advocate Lutheran General’s pre-merger
. per diem rate. (RX. 705 at ENHL JL 023056) '

) ENH’s Post-Merger Negotlatmns With Humana
Were Not Anticompetitive :

+

822 ENH approached Humana in 2000 because the utlhzatlon of care was greater tha.n
ant1c1pated and ENH needed to mod1fy the price to account for the increased risk it had assumed.
(Hillebrand, Tr. 1865 66)

Resgonse to Finding No. 822:

|
Respondent’s finding is misleading and incomplete because it lumps together

" commercial and Medicare contracts, and it cites ENH's risk, even though the risk is
associated with physi'cian services and did not apply to hospital contracting. (See CCRFF
818). ENH also approached Humana because the health plan had been identified as a “1*

: priority contract” for which ENH haci “enough leverage to nnprove terms.” (CX75at9- -

~ 10). ENH renegotiated the Humana contract because “with the Highland Park merger, |
ENH offers the léigest regional network for more convenient access,” and because “ENH
is the preferred provider in the region by a margin of 2x or greater.” (RX 705 at ENHL

JL 023053).
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, .- 823. ENH did an analysis of the Humana Medicare ‘population in comparison to its
general Medicare populations and found that the Humana patients were, older and sicker. '
(Hillebrand, Tr. 1865-67). The Humana Medicare population had higher uses of services, but in
the reimbursement methodology, ENH was exposed for the risk of providing the care to that
patient population. (Hillebrand, Tr. 1866-67). - '

w

Response to Finding No. 823:

Complaint Counsel have no specific response. ' K

. - . : | v s i " ' .
824.  The fixed rate methodology of the Humana Medicare contract was such that ENH

was losing'significant amounts of money in the otder of $10 million on that contract alone.

(Hillebrand, Tr. 1867). As a result, in 2002, ENH approached Humana to exit the Medicare

product, but the two sides were able to renegotiate a new contract to both sides’ satisfaction.

(Hillebrand, Tr. 1866-67). o ‘

v

Response to Finding No. 824:

The ﬁnding is incomplete and misleading. As of the end of 2002, for the hospital

contracfs, ENH terminated its relationship with the Hurr;ana Staff Model Medica_re

product, and also eliminated its downside risk on the commercial product. (RX 1313 at

D).

825.  ENH is constantly renegotiating its contract with Humana. (Hillebrand, Tr. 1866).
In fact, in 2002, ENH accepted a price decrease on one of its Huymana contracts. (Hillebrand, Tr.
1710). ' :

Response to Finding No. 825:

Complaint Counsel have no specific response.

A 326 (I
Y . (R X 1308, i
camera). (R

(RX 1308, in camera).
(I, (<X

1308, in camera).

Response to Finding No. 826:
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The finding isrrelevant. (I
. ! ' ' ’ ‘
viii. PHCS

' : (¢)) vaanston Hospital’s Pre-Merger Contract Rates
With PHCS Was Outdated And Undermarket:

87
(Noether, Tt! 6101, in camera; RX 1912 at 34, in camera).

* Response to Finding No. 827:
3 Respondent’s ﬁnding is incorrect and mjsieading. The finding is misleading

because companng hosp1ta1 contract rates across hospltals does not take into account the

- effect of volume differences on price (Chan Tr. 741-42) {—
I (Chan Tr. 742-744; Haas-Wilson, Tr.

_2645-47 in camera). Companng fixed rates across hospltals does not take into account

" volume or chargemaster differences between the hospitals which could affect the
ba:gaining for rates a‘ndtthe price. This finding is also misleading. {—
|
(RX 1912 at 34, in cdmera; Noethér, Tr.’6101, in camera; CX 5070 at |
25,30 (N
- Jowes
CX 5070 at 28 and CX 5068 at 27, in camera). |

Prior to the merger, Evanston lowered its price and reduced costs in response to
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~ considerable pricing pressures so that it could stay on health plan networks. (CCRFF

'

597). Evanston’s pre-merger rates to PHCS reﬂected ﬂ:ﬂlis competition between Evanston

and Highland Park. PHCS knew that “if, in fact, the neéotiation and the rates were not - -

going'well at one hospital . wWe had the dltemative ? “(’lBallengee Tr. 167). PHCS

understood that it could “choose between the two [hospitals] and work them agamst each
o

other.” (Ballengee, Tr 167). Evanston was concerded about bemg excluded from health

plans’ network of providers. (Neaman, Tr. 961. See Newton, Tr. 303 (Iilghland Park

was also “routinely concerned” about being excluded from health plan networks pre-

merger.)). To maintain access to health plan networks, Evanston lowered its pricing,

increased the breadth, depth and quality of its services, and strove to control costs.

(N eaman, Tr. 961-62). The “competitive nature of the two hospitals, one with the other”
prior to the merger; meant that PHCS was able to get Evanston to lower its proposed rate

increases to “4-8 percent” (in contrast to the 60% increase that the merged entity 1mposed

on PHCS post-merger) (Ballengee, Tr. 168-71, 179, 196) {_
_} (Ballengee, Tr. 155, 180;

Ballengee Tr. 249, in camera).

Ms. Ballengee testified that PHCS would have expected to receive lower rates at

‘Evanston prior to the merger because PHCS sent more dollars to Evanston than Highland

Park. (Ballengee, Tr. 160-62)." Hospitals often exchange lower prices for the promise of
a greater volume of patients through its doors. (Hillebrand, Tr. 1761; Dorsey, Tr. 1474-

75).
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| 828. In 1995, PHCS successfully negotiated significant decreases in rates. with
Evanston Hospital. (RX 107 at GWL 859). PHCS boasted to its carriers that it had increased its
net effective inpatient discount by 10% by limiting rate increases to 3%, freezing medical and

surgery per diems and'mcreasmg both the lesser of discount and stop loss arrangements. (RX -
107 at GWL 859).. :

Response to Fmdmg No. 828

' Accordmg to Ms Ballengee PHCS was able to attain such discounts and terms

L f

prior to the merger because nghland Park and Evanston competed for inclusion in
PHCS’s netWork. Ms.' Ballengee testified that “if, in fact, the negotiation and the rates
. were nbt going well at one hospitah. .. we had the alternativé.” (Ballengee, Tr. 167. See
CCRFF 827). After the merger PHCS could no longer “choose between” Evanston and |
: nghland Park or work them agamst each other ” (Ballengee, Tr. 167). It was only after |
the merget that ENH could irhpose a 60% pri-ce increase on the health plan. (Ballengee,

Tr. 167, 196-97; CX 17 at 2).

829. Onthe outpatlent side, PHCS was equally as successful in squeezing Evanston
Hospltal’s reimbursement. (RX 107 at GWL 859). PHCS bragged to its carriers that it had
increased PHCS’s net effective discount by 5% through limiting increases in outpatient rates to
3% and changing the lesser of discount provision (described below). (RX 107 at- GWL 859).

ReSDonse to Finding No. 829:

Neither ENH’s nor Highland Park’s rates with PHCS for outpatient services are
relevant in this case, because outpatient services are not included in the relevant producf
market, (Haas-\h’ilson, Tr. 2660. See CCREFF 7365.

830. The contract between Evanston Hospital and PHCS used discounts-off-charges
for some inpatient services since at least 1995. (RX 107 at GWL 859, 870). PHCS utilized a
“lessor of discount or per diem of 23 percent” on its 1995 contract.. (RX 107 at GWL 859, 870).
For inpatient services, the 1995 contract’s payment rate is the lesser of: (1) the negotiated rate
(per diem or per case, as set forth in or otherwise specified in the contract); or (2) regular billing
rates reduced by 23%. (RX 107 at GWL 870). In the absence of a negotiated rate, the 1995
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- PHCS r‘ates’ defaulted to a discount-off-charges. (RX 107 at GWL 870).

I (RX 773 at ENH JL 12535, in camera).

Résponse to Finding No. 830: '

o,

"
. . . 1 A C
(Compare CX 5070 at 28, 30 and CX 5068 at 27, 29, in camera). The discount
discussed in RFF 829 was only applicéble in situations where it would be more expensive

for the health plan to pay the per diem rates. (CX 5070 at 28, 30). However, as Ms. Chan

explained, per diem rates in general result in greater discounts “up to 50%” for services

than do discount off charges arrangements. According to Ms. Chan, pre-mefger,.

Evanston and Highland Park’s fixed rate contracts gave health plans “much higher”

discounts than the contracts that were structured in a discount off charges arrangement.

(Chan, Tr. 675-76).

831 {1

Response to Finding No. 831:

Respondent’s finding is in?:omplete. Respondent notes the “competitive sa\}ings”
that Evanston affbrded PHCS prior to the merger, but does not note §vhy. As discussed in
CCREFF 827, prior to the merger, Evanston was concerned about being excluded from
health plan provider'netvworks. It was that concern that resulted in “competitive savings”

for health plans such as PHCS. After the merger, ENH possessed the market power to
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dismiss any pre-mergér concérns that Evansfon or I—ﬁghland Park hospitals may have had
- , .

and impose a 60% price increase on the health plan_.' (See CCRFF 827). This finding is
also misleading for the reasons, stated in CCRFF 827. (See CCRFF 827).

: ! : e .
PHCS’s “competitive savings” with Evanston pre-merger was also due to the
R _

volume of busirreSs that PHCS directed to Evanston through its contract. Ms. Ballengee

also testified that PHCS would have expected to receive lower rates at Evanston prior to
the merger because PHCS sent more dollars to Evanston than Highland Park. (Ballengee,
. Tr. 160—62. See Hiilébrand, Tr. 1761 (Hospitals often exchange lower prices for the

promlse ofa greater volume of patients through its doors)).

832, In fact HPH’s pre-Merger rates were notlceably higher than Evanston Hospltal’
rates for both inpatient and outpatient services. (Ballengee, Tr. 205). {

(CX 5070 at 28; CX 5068 at 27, in camerd). {EGTcTcNNNE

(Ballengee, Tr. 268, in camera; CX 5070 at 28). | EEGNGEG

(Ballengee, Tr. 269, in camera; CX 5068 at 27, in camera).

Response to Finding No. 832:

Respondent’s"ﬁnding is misleading. Comparing fixed rates across hospitals does
not take into account volume or chargemaster differences between the Irospitals which
could affect the, bargéining for rates and' the price. (See 'CCRFF 827). Prior to the
merger, Evanston’s concern over being excluded ﬁ_omk health plan provrder networks
resulted in 1ower“pre.-merger rates for health plans. After tlre merger, ENH possessed the
market power to dismiss any pre-merger concerns that Evanston or Highland Park

hospitals may have had and impose a 60% price increase on the health plan. (See
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CCREFF 827). Respondent’s finding is also incomplete. PHCS expected to receive lower

rates at Evanston prior to the merger because PHCS sent more dollars to Evanston than
of, '

Highland Park (Ballengee, Tr. 160- 62. See Hillebrand, Tr. 1761 (Hosprtals oftén

‘"
exchange lower prices for the promise of a greater Volume of patients through its doors)).

Respondent’s finding regardmg Evanston’s pre-merger outpatient rates is 1rrelevant '

S !

Evanston and Highland Park’s rates with PHCS for outpatient services are not relevant in
this case, because outpatlent servrces.are not included in the relevant prodnct market.

(Haas-Wilson, Tr. 2660. See CCRFF 736).

833. {_} (RX
279, in camera). (N
I (- 305, i camero). (I

(RX 308, in‘camera).

Respnnse to Finding No. 833:

Respondent’s‘fmding is‘incomplete. PHCS was able to get improved rates in the
1990s because, before the merger, Evanston (and other Chicago Hospitals) responded to
health plan 'pressure to lower prices. That concern resulted in lower i)re-merger pricing
for health plans. After the merger, ENH possessed the market power to dismiss any pre-
merger concerns that Evanston or Highland Park hospltals may have had and impose a
60% price increase on the health plan. (See CCRFF 597, 827). Respondent’s ﬁnding is
also incomplete. PHCS expected to receive lower rates at Evanston' prior to the merger_
because PHCS sent more dollars to Evanston than Highland Park. (Ballengee, Tr. 160-

62. See Hillebrand, Tr. 1761 (Hospitals often exchange lower prices for the promise of a

- greater volume of patients through its dcors). See CCRFF 827).
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834.

< (I
N X 279, in camera). (I
(RX 308, in camera).

Response to F in;ling No 834:
| Responder'lt’g: 'ﬁndmg is incompiete. Prior tb thé merger, Evanston was concerned
| about being gxélufled ﬁbm heélth'plan provider networks. It was that concérn tﬁat
resulted in lowet pre-merger pricing flo,r health plar;s; After the merger, ENH possessed - |
the market power to dismiss any pre-merger concerns that Evanstbn or Highland Park
hospitéls may have.h'ad and impose a 60% pr'ice-increase én the health plan. (See CCRFF
827). Respbndeht’_s finding is also incorﬁplete. PHCS expected to receivé lowér rates at
- Evanston pﬁor to t];e mérger bec;,alise Pi—ICé sent méré dollars to Evanston thén Highland
Park. (Ballengee, Tr. 160-62. See Hillebrand,:Tr.. 1761 (Hospitals often exchange lower
o ‘price's for ﬁe promise of a greater volume of patients through its doors)). B
35

(RX 279, in camera; RX 308, in camera). {

(RX 279, in camera; RX 308, in

camera). (R

= (RX 279, in camera; RX 308, in camera). (N

(Ballengee,.Tr. 265-66, in camera; RX 805, in camera). '

Response to Finding No. 835:

| Respondent cites RX 805, which is not in evidence. Respondent also misstates

Ms. Ballengee’s testimony. (|
I | (Ballengee, Tr. 265-66, in camera).
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. Moreover, it is illogipal that PHCS would reimburse ENH at the Ie\}el of Loyola,
Northwestern Memorial, or Rush, since Ms. Ballengee does not consider'ENH to be an
. ) ot
advanced teaching hospital like these three facilities. (Ballengee, Tr. 189. See Ballengee,

N

Tr. 18'9 (Advanced teaching hospitals are more expensive than tertiary care facilities.)).
{— '
— (Ballengee, Tr.
267 in camera).
Respondent’s finding is incomplete. PHCS expected to receive lower rates at
Evanston prior to the merger because lIDHCS sent more dolla;rs to Evanston than Highland
| ‘Park. (Ballengee, T;'. 160-62. See Hillebrand, Tr. 17.'6|1 (Hosbitals often exchange IOWCI;
prices for the promise of a greater volume of patients through‘its doors.)). This finding i’s
also Ihisleading fdr the reasons stated in CCRFF 827. (See CCRFF _'82;7_). '4 |
Respondent’s finding is also inéomplete because it igﬁores the fact th%lt, brior to
the mergér, vaanston was concerned about being exclilded from provider networks. That
' concern that resulted in lower pre-mergér pricing for hez;ltl‘l plans. After the merger,‘ENH
possessed the market power to dismisé any pre-merger concerns that Evanston or

Highland Park hospitals may have had and impose a 60% price increase on the health

plan. (See CCREFF 827).

—} (RX 279, in camera; RX

308, in camera). {
} (RX 279, in camera). (N

b (RX 308, in camera).

Response to Finding No. 836:
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Respondent’sffinding'is irrelevant. ‘Neither ENH’S nor Highland Park’s rates with

PHCS for outpatient services are relevant in this case, because outpatient services are not

~ included in the relevant'p'roduct market. (Haas-Wilson, Tr. 2660. See CCRFF 736).

This ﬁndmg is also mlsleadmg for the reasons stated in CCRFF 827. (CCRFF 827)

—} (RX 279, in camera; RX 308, in camera). (I

(RX 279, in camera).- {

} (RX 308, in camera).

‘ Resp' onse to Findihg' No.837: '

1
Respondent’s finding is irrelevant. Neither ENH’s nor Highland Park’s rates with
. PHCS for outpatient services are relevant in this case, because outpatient services are not

included in the relevant product market. (Haaé—Wilson, Tr. 2660. See CCRFF 736).

This finding is also misleading for the reasons stated in CCRFF 827. (CCRFF 827).

— b (CX 5070 a9 RX 718 at 7, in

camera)

Response to Flndmg No 838
Respondent’s ﬁndlng is incorrect. PHCS’s contract with Evanston was evergreen,
so the contract renewed every twelve months until it was renegotlated. (CX 5070 at 9). It
also does not n;eéessarily follow that Evanston would have renegotiated the PHCS
contract in 2000 _aﬁsent thé merger. |
Respondent’s finding is misleading to the extent that it implies that Evanston
~ would have been able to renegoﬁate PHCS’s 2000 contract lto contain a 60% price

increase without the market power that the hospital system gained through the merger.
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During the 2000 negotiations, Mr. Hillebrand informed PHCS that ENH was demanding

a price increase because the three hospitals were “now one system” that “controlled the
A

marketplace.” (Ballengee Tr 176~ 77 194). As ev1dence of ENH’ “control” over the -
marketplace, Mr. Hillebrand cited ENH’s 60% market share and told PHCS that the three

hospitals combined “already had the market share for these [North Shore] communities.”

l,,lS

' (Ballengee, Tr. 176-77, 194).

2) ENH’s Post-Merger Negotiations With PHCS
‘ Were Not Anticompetitive

839. Upon learning of the Merger, PHCS drafted a “significant network change memo”
to advise its customers. (RX 712). In this memo, PHCS anticipated ENH’s decision to provide
notice of termination during contract renegotiation. (RX 712 at PHCS 891). In addition, PHCS -
- advised its customers that it did not anticipate terminating the agreement with ENH, but.the

potential for termination existed if the parties could not reach mutually acceptable terms. .
(Ballengee, Tr. 213; RX 712 at PHCS 891). -

Resghnse to Finding No. 839:

Respondent’s finding is incomplete. PHCS is obligated to mform its clients of

possible network changes and of the potential for termination. (Ballengee, Tr. 213-14
' (“[W]e must advise PHCS clients of the information.”)).

840. On December 1, 1999, Chan sent a letter to Jane Ballengee, who testified at trial,
notifying PHCS that HPH would be integrated into the same legal entity and tax identification
number as ENH. (CX 171 at 1). Consequently, ENH wanted to assign the contract and rates
between PHCS and HPH to the post-Merger entity. (Ballengee, Tr. 174-75; CX 171 at 1-2).

- ENH was seeking one set of rates for the entire system. (Ballengee, Tr. 176).

Response to Finding No. 840:

Complaint Counsel have no specific response.

841 (I
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~(Ballengee, Tr. 232-33, in camera; CX 1539 at 2, in camera; RX 711). PHCS requested to

“begin discussions” regarding the renegotiation of rates that were already two years old at HPH.
RX711; CX 171 at 5). :

" Response to Finding No. 841
' Complaint Céunsel have no specific response.

842 PHCS notified its customers of ENH’s intent to a531gn HPH’s rates on December
14 1999. (RX 712 at*PHCS 891). -

'

 Response to Finding No. 842:

: vRespondent.’ s fmding is inoomplete. PHCS found that the insurance companies,
thll‘d party administrators, and direct employers that contracted with PHCS “Would not.
find it acceptable to redlrect enrollees to hospitals outside of the geographic tnangle
formed by the three ENH faeilities. (Ballengee, Tr. 183-84). Those customers “made it
very clear. .. that they didn’t believe that they could have a marketable netvtfork v
without having the néw ENH entity in it. (Ballengee, Tr. 180-81, 183-84).

843. ~ Negotiations between ENH and PHCS then lasted a number of months, from _
December 1999 through February or- March of 2000. (Ballengee, Tr. 173). {—

(Ballengee, Tr. 175; RX 718 at 2-5,
in camera, CX 113 at 1, in camera, RX 773 at ENH JL 12536-38, in camera; CX 116 at 2, in
camera; CX 176 at 2, in camera). -

Response to Fmdmg No. 843

Respondent’s finding is incompletc. NN

(Ballengee, Tr. 175; CX 116 at 1, in camera). During the meeting, Mr. Hillebrand

demanded higher rates from PHCS because the three hospitals were “now one system”
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. that “controlled the marketplace.” (Ballengee, Tr. 1;76-77,. 194). As evidence of ENH’s B

“contrel” over the marketplace, Mr. Hillebrand cited ENH’s 60% market' share figures,
and emphasized that the three hospitals combined “already had the market share for these
[North Shore] communities.” (Ballengee, Tr. 176-77, 194). ENH assured PHCS that all

of the other health plans would also have to acqulesce to ENH’s pricing demands
; oA

(Ballengee Tr. 176~ 77 (“these were the rates everybody was gomg to do it. ”))

Respondent’s finding is also mcomplete, because it ignores information related to

PHCS’s internal deliberations. Over the course of these negotiations, PHCS’s performed

an internal analysis of cost scenarios includi_ng and excluding ENH. PHCS’s cost -

1

analysis showed that “the elimination of Evanston and -Highland Park financially would

‘be the best overall in impacting [PHCS’s] costs,” and that scenarios eliminating other

hospltals and keeping the ENH system did not show “as 51gmﬁcan cost savings as
eliminating the ENH system altogether. (Ballengee, Tr 185). As shown in CCRFF 842,

however, PHCS customers did not feel that a network without ENH would be marketable.

844. Ballengee offered, in general terms, to exclude certain hospitals from PHCS’s

network during the contract negotiations with ENH. (Hillebrand, Tr. 1745-47, 1894). However,
since PPOs do not have the ability to steer business, Hillebrand was skeptical of that offer.
(Hillebrand, Tr. 1746, 1894). Hillebrand later learned that Ballengee did not even have the
authority to make such an offer because that approach was not supported by the decision-makers

at PHCS. (Hillebrand, Tr. 1894).

Response to Finding No. 844:

Respondent’s finding is incomplete. In fact, Mr. Hillebrand rejected PHCS’s
offer to exclude St. Francis, Rush North Shore, or Condell on the groﬁnds that he did not

view these hospitals as “competitors that would be worth any additional rates.”
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(Ballengee, Tr. 182)."Mr. Hillebrahd’s self-serVing tesfimony regarding Ms. Ballengee’s

“authority” to make offers is irrelevant to the issues_of this case and uncorroborated by

documents or testimony.
. A . .
Neither Mr. Neaman nor Mr. Hillebrand believed that ENH’s post-merger price

demands had to change because of any nsk that ENH would lose- busmess to other

hospltals or thatother hospitals would change their pnces in response to ENH’s prices.
(Neaman, Tr. 1211-12; Hillebrand, Tr. 1764-65). In fact, ENH did not lose a single-
. health plan customer after the price increases.  (Hillebrand, Tr. 1708).

305, (N
| (CX 116 at 1, in camera). (I
1

- (CX 116 at 1, in camera).

' Response to Finding No. 845:

Complamt Counsel have no specific response.

846. ENH did not negotlate a “take it or leave it” contract with {-} {_

I | (CX 116 at 2, in camera; CX 5072

at 23, 29, in camera). {

} (CX116at2,in
camera, CX 5072 at 23, in camera). {

5072 at 23, in camera; Ballengee, Tr. 258-60, in camera).

Response to Fmdmg No. 846:

Respondent’s finding is incomplete and misleading. {—
-} (Ballengee, Tr. 252, 2535, in camera; Hillebrand, Tr. 1893; CX 116 at 2, in
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camera, CX 117 at 1 in camera, CX 5072 at 23, in 'cc'lmera). After the February meeting, .

- PHCSand ENH came to agreement on rates that were “s1gmﬁcant1y h1gher” than what

I (5-!lcngcc, Tr. 268-270, in
camera. See CCRFF 590 (Post-merger, ENH sought the higher of the Evanston or

Highland Park rate plus a premium.)).

I (> 1 o 2. 1 oo, CX
5072 at 29, in camera). (I

(CX 116 at2, in

camera; CX 5072 at 29, in camera). {

} (Ballengee, Tr. 260,
in camera; Hillebrand, Tr. 1893; Hillebrand, Tr. 1937, in camera; CX 5072 at 18).

{ .
(Ballengee, Tr.
260-61, in camera; CX 5072 at 18). { |
I, (B:llengee, Tr. 260-61, in camera; CX 5072 at 18). The
escalator clause also required ENH to notify PHCS each year régarding its chargemaster prices.
(Hillebrand, Tr. 1995-96). {

} (Ballengee, Tr. 261, in camera). ENH adhered to the terms of its contract with
PHCS. (Hillebrand, Tr. 1995-96). :

Response to Finding No. 847:

The finding is incomplete and misleading. Regardless of the way Respondents

dress it up, the price increase was still very large. {|| GccNINGINGNGNGNG
(€x 6279 at 4-5 ({ NN
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—) in camera; Haas-

Wilson, Tr. 2522, in camera Ballengee Tr. 196 (60% price increase usmg PHCS clalms

|

data). -
848. PHCS calculated that ENH received a post-Merger price increase of 60%. .
(Ballengee, Tr. 196). That calculation was based on modeling the old and new contracts using

data from the PHCS cldims database. (Ballengee, Tr. 196). (| EGTcTzcNGE
(Ballengee, Tr. 261-62, in camera). {|
I

} (Ballengee, Tr. 262, in camera).
{
—} (Ballengee, Tr. 262, in camera). - L

Response to Fmdmg No 848:

Respondent’s ﬁndmg is mcomplete and rmsleadmg {—

I (C< 6279 at 4-5 (N

I ). - cera; Haas-Wilson, Tr.
2522, in camerd; Ballengee, Tr. 196 (60% price increase using PHCS claims data).
ix.  Preferred Plan

1) Evanston Hospitél’s Pre-Merger Contract Rates
With Preferred Plan Were Outdated And Undermarket

849. Before the Merger, Evanston Hospital had a mixed per diem and
discount-off-charges arrangement with Preferred Plan, granting Preferred Plan medical/surgical
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-per diems of $1,397.25, but also mcludmg dlscount-off-charges arrangements for mpatlent
services at 20% and outpatient services at 15%. (CX 5199 at 2). . '

Response to Finding No. 849: _ ' "

. Respondent’s finding is misleading. The majnrij,y of Preferred Plan’s pre_-merger
contract vﬁth Evanston Was a per diem arrangement. For all service categories listed, |
such as Medical, Surgical, Obstefriés, Méntal Health, ICU, CCU, NICU, and Skilled |

Nursing service categories, Preferréd Plan had a per diem rate. (CX 5»1 99 at 2).

Moreover, Preferred Plan’s contract was not}“outdated” (as Respondent’s subheading

implies). .Evanston revisited and‘ renegotiated the Prefefred Plan rates in 1997, 1998, and
+.1999. (CX 5196; CX 5197, CX 5199). '

850. Before the Merger, HPH had a 15% discount-off-charges arrangement fof |

inpatient services and an 8% dlscount-off-charges arrangement for outpatient services with
Preferred Plan. (CX 5183 at 2) S

Response to Finding No. 850:

Respondent’s finding is incomplete. It is impossible to know thnt actual rates that
health plans paid Highland Park pre-merger from the negotiated contréctual discount
figure, Because the actual chargemaster rates that are being discounted deterrnine the
reimbursefnent_ rates. (See CCRFF 782, 785).

(2) ENH’s Post-Merger Negotiations With Preferred
Plan Were Not Anticompetitive

v 8'5 1. After the Merger, Preferred Plan agreed to assign HPH’s rates to ENH — again, a
15% discount-off-charges for inpatient services and an 8% discount-off-charges for outpatient
services. (RX 781 at ENH JL 6304, 6310).

Response to Finding No. 851:

The finding is incomplete. {
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(CX 6279 at 4, in camera). { EEEEEEEE
—} (CX 6279 at 5, in

camera)

" wot .

852. - On May'1, 2000, Preferred Plan and ENH agreed to a new contract that benefited -
Preferred Plan. This contract included a 20% discount for inpatient services and a 12% discount .

for outpatient services — discounts that were larger than those Preferred Plan assigned to ENH
from HPH after the Merger (CX 5200 at 2).

" '
!

Response to Flndmg No. 852:
Respondent?s finding is inaccurate. ' ENH s post-merger contract with Preferred
Plan in no way “benefitted Preferred Plan.” Respondent incorrectly assumes that the

percent contractual dlscount is mdlcatlve of price changes. As shown in CCRFF 782 and

785, that assumpuon is not true. {—
o (CX 6279 at 4-5, in camera. Haas-Wilson, Tr.
2537-38, in camera ({_
IR ). S:: R 1687 at ENHL BW 027653 (I
I ) - camera). Because Preferred Plan’s

contract is based on a discount off charges payment methodology, the health plan’s

reimbursement prices continue to increase every time ENH increases its chargemaster.



(See CCRFF 93. See RX 1687 at ENHL BW 027653 ({ I NN
I ). i7: carmera).
. . W, ) »
{
. } ' 1 )
(CX 24t 10, in camera) I
. o
I, (CX 24 at 10, in camera; RX 1687 at ENHL BW
027653, in camera).
X. Unical;e
(1) - Evanston Hospital’s Pre-Merger Contract Rates
With Unicare And Rush Prudential Were Outdated '
And Undermarket

853. Wellpoint, the parent of Unicare, purchased Rush Prudential in 20(_)0. (CX'124 at
1). : : K

Response to Finding No. 853: :
Complaint Counsel have no specific response.
854. In September 1999, Evanston Hospital characterized its contract with Rﬁsh |

Prudential as “horrible.” (RX 617). Evanston Hospital also noted that it was “very painful
working” with Rush Prudential’s administrative staff. (RX 617).

Response to Finding No. 854:
Respondent cites the handwriting oﬁ RX 617 for its truth. This is contraryto -
paragraph 4 of the Joint Stipulation Regarding Adrrlissibility of Trial Exhibits dated
- February 10, 2005, which provides that “all handwriting on docqments admitted into

evidence is presumed to be inadmissible hearsay and, therefore, not admitted for the truth
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of the matter asserted”! A party, however, meiy attempt to admit handwriting into evidence
during trial .. .» (JX1 at 1). Respondent did not admit the handwriting into evidence -

 duiring trial. (See Respdqaent’$ Admitted Exhibit Ihdex).

(Holt-Darcy, Tr. 1570-71, in camera). { _
} (Holt-Darcy, Tr. 1600, in camera).

Respons'e‘to.Finding No. 855:

(Holt-Darcy, Tr. 1570-71, in camera).

. .

(Holt-Darcy, Tr. 1522, in camera). (N

| (Holt-Darcy, Tr. 1526).

| Responld"ent’s finding is incomplete, bécause it does not explain why Evanston (or '
Highland Park) wéuld not have asked for that type of arrangement pre-merger. Evanston
and Highland Park settled for per diem arrangements with Rush Prudential prior to the
bmerger, because the two hospitais were concerned about being excluded from health

plans’ network of providers. (Neaman, Tr. 961; Newton, Tr. 303-06; Holt-Darcy, Tr.

505



- 1600-01). To maintain access to health plan networ_ks’, Evanston and Highland Park had '

to make its terms and service offerings more attractive to health plans. (Neaman Tr 961-

62; Newton, Tr. 303-06). {g

(Holt-Darcy,

1
")
.

Tr. 1518-19, in camera)

856. Evanston Hospital had an HMO contract with Unicare dating back to 1994. (CX
5085). This contract expired on May 30 1995, but was renewed annually. (CX 5085 at 2; CX
5091 at 2).

Response to Finding No. 856: ‘l

Respondent’s finding is inaccurate. Evanston chl)spital had an HMO contract with
Rush Prudential (not Unicare) that dated back to 1994. (CX 5085). Moreover,
Evanston S contract w1th Unicare did not “explre on May 30 1995. According to the
contract the “Agreement shall be effective on June 1, 1994 and shall continue until May
30, 1995 and shail automatically renew from year to year thereafter upon each and all of

the conditions contained herein.” (CX 5085 at 2 (emphasis added)).

g57. (I
-} (Holt-Darcy, Tr. 1599, 1605, in camera; CX 216 at 12, in camera). {—
(Holt-Darcy, Tr. 1605, in camera). {| |
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i
]

=! (Holt-Darcy, Tr. 1548, 1599-1600, in camera). -

(. (-lo!t-Darcy, Tr.
1549, in camera). o ' ‘ :

Response to Fmdmg No. 857

‘Rush Prudentral’s 1994 contract with Evanston proves that older contracts are not

’ dlsadvantageous toa provrder Accordmg to Ms. Chan, “[i]f the hospital really do [sic]

hm , ]

not want to change the contract if thely have a very good contract, they would keep it

evergreen ” (Chan Tr 677- 78) Prior to the mcrger Rush Prudential pa1d Evanston

"

higher rates than many health plans prior to the merger. (CX 74 at 9). In 1999, Rush
Prudential pald higher per diems for ICU, medical, and surgical services than Blue

Cross/Blue Shield, Aema,» PHCS, United, Preferred, and vCigna. (CX 74 at 9).

|

"
i

I (iolt-Darcy, Tr. 1547-48, 1597, 1599-1600, in cameéra; CX 216 at
1, in camera). (N
(See CCREF 869).

858.

{ .
_} (CX 216 at 1, 12, in camera). And the contract was only scheduled to be
in effect for one year. (CX 216 at9). Accordingly, Evanston Hospital and Unicare would have
had to begin negotratrons prior to the Summer of 2000 even without the Merger. (CX 216 at 9).

Response to Finding No. 858: }
Respondent’s finding is tncomplete and misleading. {|| | NG
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- (Holt-Darcy, Tr. 1547-48, in camera; CX 216 at 1, in camera).
. : o :

(——
i : '
I (CX 5075, in camera. See CCREF 857).
. ) L o 4 : o .
I (CX 5075, in camerq). {[ NS

(See RFF 757, in camera; CX 1998 at 49).

+

859. HPH had a PPO contract with Rush Prudential dating back to May 1, 1994. (CX
215 at 1; CX 5076 at 1-2). This contract with Rush Prudential expired on April 30, 1995, but
had been successively renewed per the terms of the contract. (CX 215 at 1). '

1

Response to Finding No. 859:

Respondent’s finding is inaccurate. Highland P;rk’s contracf thh Rush
Prudential’s PPO did not “efcpire” on April 30, 1995. (CX 215 at 20). Accbrding to the
coﬁtract “the term of this addendum shall be for an initétl pleriod of 12 months and shall

continue from yéar to year thereafter.” (CX 215 at 20 (emphasis added)).

860. In 1998, Rush Prudential sought to contract HPH into its HMO plan. (RXA392). |
But HPH refused to accept Rush Prudential’s “standard terms of the contract.” (RX 392).

Response to Finding No. 860:

The finding is incomplete. Highland Park did contract with Rush Prudential for
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1t’s PPO product pre-l’rherger (See ‘CCRFF 859)

861 HPH had no contract with Unicare before the Merger. (CX 114 at 1). Unicare.

accessed HPH using the CCN or Healthstar Network. (CX 114 at 1). HPH did not sign a

contract with Unicare because Unicare was not willing to offer rates comparable to those offered
by CCN and Healthstar. (CX 114 at 1)

. Response to Fmdmg No 861

Respondeht’s fmdlng is mcomplete Health plans could exclude either nghland

b(il . W

Park Hospltal or Evanston pnor to the merger Unicare chose to exclude nghland Park

but st111 had a viable network because Evanston provided the necessary coverage in the

" area. (RFF 861, 856. See Holt-Darcy, Tr. 1518 19({—

in camera). {—

(Holt—Darcy, Tr. 1561, in camera). {—

‘ (Holt-Darcy, T. 1528, 1560-61, i

- camera).

(2)  ENH’s Post-Merger Negotiations With Unicare
Were Not Anticompetitive

862. On March 24, 2000, ENH opened contract renegotiations with Unicare. (CX 124

at 1). The contracts had to be renegotiated in part because two mergers took place in early 2000:
ENH’s merger with HPH and Wellpoint’s acquisition of Rush Prudential. (CX 124 at 1).

Response to Finding No. 862:
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Respondent’s finding is inaccurate. {| NN

v'\

(Holt-Darcy, Tr. 1536 1539 1543, 1547—48 1563, 1597 1599- 1600 in camera; CX 216
at 1, in camera; CX 124 at 1, in camera; CX 5075 at 17, in camera. See CCRFF 863).
Alternatively, the fact that two companies affiliate with éach other does not mean that

ENH had to -have one contract for bofh affiliates. Evanston instead could have _

maintained separate contracts, just as Evanston did with United prior to the merger.

(Hillebrand, Tr. 1870-71).

863. {—}
 (Holt-Darcy, Tr. 1503, in camera). (N

(Holt-Darcy, Tr 1503, in camera).

Response to Finding No. 863:

'
t

' Respondent’s finding is incomplete, misstates the record,kand is misléading. _{-

B, (Hiolt-Darcy, Tr. 1503, 1597, 1599-1600, in camera
(emphasis added)). (GG
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_ (Holt-Darcy, Tr. 1536, 1539, 1543, 1563, in camera; CX 5075 at

17 in camera)

®.
I (C 627 at 4, in
- camera). (N

p (CX 6279 at 5, in camera;,

Haas Wilkon, Tr. 2537-38 <{—
T A —

s+

(Holt-Darcy, Tr.

1579, in camera; CX 129 at 1).

Response to Finding No.. 864:

.|

B (CX 129 at 1, in camera; Holt-Darcy, Tr. 1579, in camera (emphasis added)).

I
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- I (lolt-Darcy, Tr. 1599600, in camerd).

— ) X 129at1,in "
. camera (mphasis saded). (S
| — ot

Darcy, Tr. 1559-60, in camera, CX 129 at 1, in camera).

1

(Holt-Darcy, Tr. 1527-28, in camera; CX 124 at

2, in camera). { } (Holt-Darcy, Tr.
1527-28, in camera; CX 124 at 2). {
(Holt-Darcy, Tr. 1527, in camera).

Response to Fmdmg No. 865:

Respondent’s finding is incomplete. {—

- } (Holt-Darcy, Tr. 1527, in camera; CX 124 at 1-2, in camera (emphasis.

added)). See Hol-Darcy, Tr. 1535 ({—
»—}) in camera), {—
(Holt-Darcy, Tr.

1533-35, in camera; CX 124 at 1-2, in camera).
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(CX 216)
{_

_} (Holt-Darcy, Tr. 1527 1535-36, in camera; CX 124 at 2-3, in

camera). {_
- — } (Holt-Darcy, Tr. 1527, 1535-36, in camera;
| Hlllebrand Tr. 1944 in camera; CX 124 at 2-3,in camera) {—
‘ _} (Holt-Darcy, Tr. 1527, 1536, in camera; CX
124 at 2-3, in camera; CX 5091 at 1). |

' .|
(Holt—Darcy, Tr. 1528, in camera). {_
I (:o!-Darcy, Tr. 1528-29, in camera). [N
B ( Holt-Darcy, Tr. 1528-29, in camera).
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866. Inresponse to Unicare’s counteroffer, on June 14, 2000, ENH provided notice of '

termination of the Unicare hospital contract. (CX 2063 at 1; RX 881). ENH wrote, “[a]s much
as we want to continue our contractual relationship with Umcare we cannot accept the rates as
proposed [by Unicare].” (CX 2063 at 1). g

Resgonse to Finding No 866: : ’ y
Respondent’s finding is mcomplete {—
_} (Holt-Darcy, Tr. 1551, in

- camera; CX 5907 at 1, in camera). {_

I . ('o!t-Darcy, Tr. 1525, in camera).
‘.|
— (Holt-Darcy, Tr. 1563 1600, in camera CX 5907 atl in
camera). {_
{—
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‘

(1ot Darcy, Tr. 160, i
camerc).
b (Holt-Daroy, Tr- 1552, in camera). ([

(Holt-Darcy, Tr. 1540, 1551, in

camera). {
} (Holt-Darcy, Tr. 1552, in camera).

Response to Fmdmg No 867: " "

LN M 0

Respondent’s ﬁndmg is mlsleadmg In first-stage compet1t1on the relatlve
bargalmng posmons of the hospltal and the health plan determine to a large extent the

outcome of the negotlatlon (Haas- Wllson Tr. 2469- 70). {—
B (5ot Darcy, Tr. 1529, in camera). (N
' e ’ .
. (tiolt-Darcy, Tr. 1510, in
camera). ([
I} (:io!t-Darcy, Tr. 1511, in
camera. See Holt-Darcy, Tr. 1510 ((
I, ) :: cccra).
.|
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‘— | .

(Holt-Darcy, Tr. 1552-53, 1568, in camera). ([ R

) (Holt-Darcy, Tr. 1552, 1554, in camera) {—
— (Holt-Darcy,
Tr. 1552-53, in camera. See Holt-Darcy, Tr. 1602 ({—
IR). i camera; Holt-Darcy, Tr. 1554 ({ R
I ). camera).

868. {—

(Holt-Darcy, Tr. 1567-68, in camera). {= '

—} (Holt-Darcy, Tr. 1567, in camera).

Response to Finding No. 868: | , : ‘ .
(N
I, (CCREF 867, in camera).
seo. (N (CX 5075,

in camera).

Response to Finding No. 869:
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Respondent'sinding’s incompletc. (N
—} (Holt-Darcy, Tr. 1513-14,
1562, in camera CX 5075 at 17, in camera) —

5075 at 17, in camera. See Newton, Tr. 365-66; RX 1687 at ENHL BW 027653, in
 camera (N

) | |
. ]
| (CX 6279 at 4, in
camera). (N
—
—} (CX 6279 at 5, in camera. See
Haas-Wilson, Tr. 2537- 38 (.
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-
= -

_} (Holt- -

Darcy, Tr. 1565 in camera)

]

|
!

—} (Holt-Darcy, Tr. 1535, in camera). (NN

(Holt-Darcy,
Tr. 1542, in camera). -

Response to Finding No. 870:

Respondent’s inding is inaccurate. {—

(Holt-Darcy, Tr. 1536-37, 1542, in

'
'

_ camera).

871 (I

(Holt-Darcy, Tr.

1582-83, in camera; CX 5085 at 1; CX 5075 at 17, in camera). {| GGG
' (Holt-Darcy, Tr. 1582, in camera; CX 5085 at 1-_,). {.
} (Holt-Darcy;

Tr. 1582, in camera; CX 5075 at 17, in camera).

- Response to Finding No. 871

-
| ..
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(Holt-Darcy, Tt. 1582-83, in cdmerd). Moreover, such a
pronouncement coul_d not be made by looking at rates for two service categoriesina -
contract. (I

. ] ' . .

- _}“‘(Holt—Darcy, Tr. 1536 1543, 1563 in camera) '
{—
— (See CCRFF 870 ({—
- I). in camera; CCREF 869 ({—
)

CCRFF 832, in cqmera).

872. |{

I (io!(-Darcy, Tr. 1581, in camerd). (N
I (110t-Darcy, Tr. 1581, in camerq). (NN

} (Holt-Darcy, Tr. 1581, in camera). {—

(Holt-Darcy, Tr. 1581, in camera; CX 5075
at 18, in camera). '

Response to Finding No. 872:
Respondent’s ﬁndmg is irrelevant, {_
ll (Holt-Darcy, Tr. 1536-37, 1542, in camera).

{

519



—} (See CCREF 869, in camera).

873. 'When compared against Rush Prudential contracts, Unicare also enjoyed
improved outpatient rates. The outpatient rates under the 1994.Rush Prudential contracts with
. HPH were at a 12% discount-off-charges. (CX 5076 at 10; CX 215 at 1). The pre-Merger
outpatlent discount at Evanston Hospital was 8% off charges. (CX 5085 at 1; CX 5091 at 1)

—} (CX 5075 at 17,.in camera).

' Response to Fmdmg No. 873:

The ﬁndmg is incomplete and misleading. The percentage discount negotiatedb
between ENH and Unicare is not indicative of ENH’s aétual prices or effective discpunts
+ -without knowing the chargemaster rates that are being discounted. (CCRFF 782; 785,> -

832). o - o

—} (Noether, Tr. 6104,

in camera). {

- (Noether, Tr. 6104, in camera;

Holt-Darcy, Tr. 1570-71, in camera).

Response to Finding No. 874: '
The finding misstates the record. [ RN
N (1o!t-Dacy, Tr. 1570-71, in camera). {| GGG
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(Holt-Darcy, Tr: 1522, in carhera). {_
—} (Holt-Darey, Tr. 1526, n

camera).

875. {—
—} (Holt-Darcy, Tr. 1562-64, in camera).

Response to Finding No. 875: N .

, Qal 'll

Complamt Counsel have no spemﬁc response.

876. {_

(Holt-Darcy, Tr.
1563-64, in camera). {

(Holt-Darcy, Tr. 1564, in camera). {_'
(Holt-Darcy, Tr. 1564, in

camera).
Responsé to Finding No. 876: - |
(N
—} (See
CCRFF 867 in camera)
‘. 'xi. ﬁnited

1) Evanston Hospital’s Pre-Merger Contract Rates
With. United Were Outdated And Undermarket

877. Atthe time of the Mergér Evanston Hospital’s rates with United had been in

place for about five years, they were below Evanston Hospital’s costs, and they were much lower A
than Evanston Hospltal’s rates with other MCOs. (Slrablan Tr 5711-12).

Response to Fmding No. 877:

Respondent’s finding is irrelevant. In first-stage competition, the relative

bargaining positions of the hospital and the health plan determine to a large extent the
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outcome of the negot_iation, (Haas-Wilson, Tr. 2469-70). Because each negotiation is

different, United’s vpre-‘merger rates relative to other health plans’ rates are irrelevant.
_ v " _ v
Respondent’s finding is also incomplete, because it does not explain why Eyanston would
have lcept its pricing to United low prior to the merger. wAs discussed at length in CCRFF
590, Evanston (wrthout the market power obtained through the merger) faced ﬁerce pre-
g b

merger competmon for mclus1on in networks and the relat1onsh1p between Evanston and

health plans was dictated by the ab1l1ty of the health plan to exclude Evanston from its

- network. - (Haas-Wilson, Tr. 2470). Pre-merger, Evanston and Highland Park were both
“concerned about being excluded from health plans’ network of providers. (N eaman, Tr.

961; ‘Newton, Tr. 303-06). To maintain accessto health plan networks Evanston and

Highland Park lowered their pricing, increased the breadth depth and quahty of therr
services, and strove to control costs. (Neaman, Tr. 961-62; Newton, Tr. 303 06 See
CCREFF 590). After the merger, ENH’s bargaining position changed, beca‘use the merged
entity possessed the market power to nnpose pnce mcreases at will without concern over
losing any relat1onsh1ps with health plans. é(Neaman Tr 1211-12; Hillebrand, Tr. 1764-
65). “

878. The United contract with Evanston Hospital in effect at the time of the Merger

expired in the mid-1990s. (Sirabian, Tr. 5711). During the 1990s, United was not w111mg to

- work with Evanston Hospital in a fair, honest and open way. United was uncompromising, and
Evanston Hospital had a very difficult time trying to present its position to them. (Sirabian, Tr.
5710-11; 5714-15; Hillebrand, Tr. 1868).

Response to Finding No. 878:

Respondent’s ﬁnding is incorrect, because the United contract was not “expired,”

‘as Respondent claims.- United’s (Chicago HMO’s) pre-merger contract with Evanston
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states that “[t]his Agféement 'shall become effective on the date first set forth above in

this Agreement; and shall~continue in effect from ye;ér to year unless terminated by either
party as provided hcreiﬁa"i’ter.”', (CX 5168 at 7). Aléo in the record are letters of
S : o _
- agreement extending the terms of ENH’s contracts with United. (See, e.g., CX 5 165).

879. Evanston 'Hospi‘tal had claims issues with United in the mid- to late-1990s that
made reimbursement a “thess.” (Hillebrand, Tr. 1870-71). Evanston Hospital was commonly
paid under the wrong témtract terms, by the wrong system, and for the wrong product..
(Hillebrand, Tr. 1871). Evanston Hospital’s business office literally had people dedicated to
claims adjudication and resolution of United claims. (Hillebrand, Tr. 1871). Eventually, -

Evanston Hospital had to purchase additional software to attempt to resolve those issues.
(Hillebrand, Tr. 1871). ' y o :

j Response to Finding No. 879:

Resﬁondent;s flﬁding is irré:leiialrlt. There is 1-10 evidence any claiﬁs édjudication
or resolution problems bvetwgen United and ENH éffected the prices charged by ENH.
Regardless of how difficult it may have been to process payments from Uﬁitéd prior to

 the merger, Evans‘ioli--and Higlﬂand Park each bowed to health plans’ demands for
favorable terms arid conditions in order to remain part of)' that health plan"s' network. (See .

* CCRFF 590).

880. Before the Merger, United acquired a variety of companies, including Share,
Chicago HMO, MetLife and Travelers, each of which had separate payment systems.
(Hillebrand, Tr. 1870-71). In July 1998, United requested to consolidate the four hospital
agreements in place with Evanston Hospital. (RX 355; Hillebrand, Tr. 1724).

Response to Finding No. 880:

Complaiﬂf Counsel have no specific response; '

881.  Evanston Hospital agreed that the United contracts should be consolidated in July
1998. (RX 356). However, the proposed rate structure was not acceptable and Evanston
Hospital presented a counter-proposal. (RX 356). New agreements, however, were not reached
during these negotiations, as indicated by the 2000 contract which includes an introductory
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paragraph consolidating and superceding the existing contracts held by Share Health Plan _
Chicago HMO and Chicago Health Multi Option Insurance. (CX 5174at1-2). . "

i,

Response to Fmdmg No. 881:

Complaint Counsel have no specific reSponse "

- 882. As early as December 1994, HPH had negotiated discount-off-charges of 15% for
nearly all inpatient services with Metropolitan Life Insurance Company, which was.acquired by
United Healthcare. (CX 5141 at 1-4). HPH had the same contract until the Merger. (CX 5141).
For outpatient services under the pre-Merger HPH contract, the percentage of billed charges was -
92.5%. (CX 5141 at 5) Emergency room visits Were also paid at 92.5% of billed charges. (CX
5141 at 4).

Responée to Finding No. 882:

Respondent’s finding is incorhplete. United contracted with Highland Park

Hospital throughout the 1990s under the names of the health plan’s affiliates, including

MetLlfe Metropolitan Life, Chicago HMO, Travelers, and MetraHealth. (CX 5910 at

36- 38 Hillebrand, Tr. 1868). {—
_} (CX 1099 at 53-55, in camera). {-
- 1 (CX 5145 at2; CX 1099 at 53-54, in camera).
.|
I (CX 1099 at 55, in camera).

2) ENH’s Post-Merger Negotlatlons With United
"~ Were Not Antlcompetltlve

8s3. (NN
BN (\octher, Tr. 6086-87, in camera; RX 1912 at 34, in camera). (NI

. (Noether, Tr.
6086-87, in camera; RX 1912 at 34, in camera).
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Response to Fmdmé'No 883:
Respondent’s ﬁndmg is inaccurate. {—

(RX 1912 at 34, in camera;

Noethér; Tr: 6086-87,'in camera; See, e.g., CX 5174 at 11, in camera; CX 5070 at 28,

(=}
=
l

A(McGulre Tr 6089- 90 in camera; RX 1912 at 34, in camera) {—

{

(Noether Tr. 6088, in camera). {

. (Noether, Tr. 6088-89, in camera). {

)
‘(Noether, Tr. 6093, in camera; Hillebrand, Tr. 1870; Neaman, Tr. 1340-41; RX 684 at BAIN 73;

Haas-Wilson, Tr. 2851- 52 in camera).

Response to Finding No. 884:

Respondent’s cite is inadmissible hearsay as cited. While Ms. Ogden’s testimony

may have formed the basis for Dr. Noether’s opinion, Dr. Noether’s recount of Ms. .
Ogden’s deposition testimony is not admissible. {_
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_ b RX 1912t 34, in camera)

885. After ENH saw HPH’s rates with Umted Hillebrand felt that United’s negotlators
had lied to him by giving him the impression that Evanston Hospital was being fairly and
appropnately compensated. (Hillebrand, Tr. 1874).

i

Response to Finding No. 885:

This finding is inconsistent with RFF 182 _

(RFF 182 in camera).

886. Jack Sirabian, from ENH, and Ogden, from Bain, handled the 1999 negoflatldns
with United. (Hillebrand, Tr. 1873-74). Jack Gilbert (HPH’s former CF O) also part101pated in
the conversations. (Hillebrand, Tr. 1874)

' . Response to Finding No. 886:

Respondent’s finding is incomplete and misleading, however, because it
ovérstates the involvement .of Ms. Ogden and Bain in tl:e 1§99 United negotiafions. Ms.
Ogden admitted that she only attended one negotiation meeting with United, that Béin
representatives did not attend the subSéquent meetings with United, and that she does hot
know when ENH and United finalized the United contract. (RX 2047.at 168 (Ogden,
Dep.)). There is an inconsistency in Respondent claiming that Sirabian was ineffectual

with United in RFF 609 and 612, and ENH allowing Mr. Sirabian to oversee the United
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renegotlatlons at the lﬁne of the merger. (See RFF 609 612, 886).

{

8‘87. Jim Watson was the principal contact for United Healthcare during the 1999-2000

negotiations. (Hillebrand, Tr. 1900). (I

(Foucre, Tr. 1118, in camera). {
(Foucre, Tr. 1118, in camera).

ReSponse to F_inding No. 887:

- Respontdént’s finding is maccurate Ms. Foucre testified that the Umted
representative pnmanly responsible for the renegotlatlon of United’s contract with ENH
. in 2000 was Mary Gilligan (now deceased). I(F oucre, Tr. 886-87).
888. In December 1999, United proposed that the parties use the better of the two
contracts, either Evanston Hospital’s or HPH’s; as the basis for the new, post-Merger ENH
agreement. (Hillebrand, Tr. 1900-01; CX 111 at 1). HPH’s previous contract with United was

much better than Evanston Hospital’s, at 85% of charges for inpatient services. (CX 5141).
Evanston Hospital had per diem contracts before the Merger. (Foucre, Tr. 890).

Response to Finding No. 888:
Respondent’s'finding is inaccurate. Also CX 111 also does not claim that “HPH’s
previous contract with United was much better than Evanston’s hospital,” and sucha

pronouncement coﬁld not be made by looking at one of United’s multiple contracts with

CCREFF 882, in éamera;ACX 1099 at 53-55, in camera). Even if, arguerido, all of
United’s pre-merger contracts and rates with Highland Park were based on a discount off
charges payment methodology, Respondent’s finding is still inaccurate, because there is

no way to compare contracts based on discount off charges without knowing the relative

chargemasters. (CCRFF 785).

527



889. {_ (Foucre, Tr.

1118, in camera;, CX 5174 at 11-12, in camera). §
' (CX 5174 at 11-12; in camera).
v, .

Response to Fihding No. 889:

"

Respondent’s ﬁndlng is inaccurate. Ms. Foucre testlﬁed that Umted’s 2000

contract with ENH relied primarily on a discount off charges payment methodology

|,I A

(Foucre Tr. 889).

890. {—
I | (CX 5174 at 11-12, in camera).

(Foucre, Tr. 1118-19, in camera; CX 5174 at 12, in camera).

' -Response to Finding No. 890: | ; _
..
— (CCRFF 785, in
 camera). I
. (CCREF 882, in camera).

891. ENH proposed the duration of the agreement to be three years. (Hlllebrand Tr
1901; CX 111 at 4). However, United Healthcare negotiated the initial term to be two years,
renewing automatically for successive year terms thereafter. (CX 5174 at 7).

Response to Finding No. 891:
~ The term of the renegotiated United contract is irrelevant for two reasons. First,

the contract that was actually negotiated would automatically renew after the initial term

of the arrangement had ended. {| GGG

528



- (See CCRFF 785 in camera) In 2002, Umted knew that the discount off charges

arrangements’ had resultecl in higher and higher reimbursements from United as it

4

. ' . . ) N .
witnessed “alarmi‘n[g] escalating costs in [ENH’s] billed charges” that were “outside of
the norms for the marke ” (F oucre, Tr 898 889).:

{—

(CX 5174 at 7; Foucre, Tr. 1087, in camera). United, therefore, had foreseen the
possibility that ENH’s charges could rise and specifically negotiated an approprlate remedy in
that event: termmatlon of the contract (CX 5174 at 7). :

Response to Fmdmg No 892:

The ﬁndmg is incomplete. In fact, ENH’s termination clause with Umted was no
protection' against price increases because even after ENH increased its charges more than
6%, United could not terminate ENH and still have a viable network. (Foucre, Tr. 900- -

" 01, 925-26). o

{_-

1208 at UHCENH 3378, in camera). {_

(RX 1208 at
UHCENH 3378, in camera). { :

(RX 1208 at UHCENH 3378, in camera). § .
(RX 1208 at

UHCENH 3378, in camera).

Response to Finding No. 893:
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-
= ES =
Y .

(RX 1208 at UHCENH 3378, in camera. CCRFF 736) . :

v :

(3) = United And ENH Renegotiated Their 2000
- Contract To' Accommodate United’s Contracting Goals

894. At the end of 2002, United was free to terminate its existing contract with ENH. .

(Foucre, Tr. 899; CX 5174 at 7). In August 2002, United and ENH began re-negotiations that
lasted for nearly two years. (Foucre, Tr. 882; Hillebrand, Tr. 1875),

+ .Response to Finding No. 894:

The finding is incomplete. {_

B Foucre, Tr. 899-900, 901-02, 925-26, 931-32; CX 5174 at 7, in camera).

895. The renegotiations with ENH began with a meeting in August 2002 between Ms.
Foucre and Bill Moeller, CEO of United, conferring with Hillebrand, Joe Golbus, and Jodi
Levine. (Foucre, Tr. 892; Hillebrand, Tr. 1875-76). United presented its broad objectives for the
negotiations. (Foucre, Tr. 892). ENH discussed its perspective that moving away from

discount-off-charges shifts risk to the hospitals and that ENH’s view was that United should be
- responsible for taking risk. (Foucre, Tr. 893)

Response to Fmdmg No. 895:

‘Respondent’s finding is incomplete. United requested the negotiation because,
since the 2000 contract; ENH had been an “outlier” hospital with “much higher than the

average reimbursement.” (Foucre, Tr. 888). The 2000 contract relied primarily on a
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discount off charges p")ayment’ methodology, resultmg in hlgher and higher .
relmbursements from Umted as it witnessed “alarmm[g] escalating costs in [ENH’ s]
billed charges™ that were outs;de of the norms for the market.” (Foucre, Tr. 898, 889).

- 896. ~ When United entered renegotiation talks in August 2002, its objectives were: (1)
to move ENH onto its new cbntract template; (2) to significantly improve the level of fixed rate
pricing; and (3) to achieve an overall reduction in the total reimbursement under the contract.
(Foucre Tr. 892) United sent its initial proposal to ENH in October 2002. (Foucre, Tr. 894).

#, ‘II , n

Response to Finding No. 896: :

Respondent s ﬁndmg is mcomplete (See CCRFF 895 (explammg United’s

it '

rationale for requesting these objectives). .

897. The two sides met in October 2002.: (Foucre, Tr. 894). Present on behalf of
United was Foucre, Bill Moeller, Tom Kniery (Vice President of Network Management) and
perhaps others. (Foucre, Tr. 894-95; Hillebrand, Tr. 1878). For ENH, Hillebrand, Dr. Golbus
and Levine were present. (Hillebrand, Tr. 1878; Fouere, Tr. 895).

Response to Finding No. 897:
Complaint Counsel have no specific fesponse.

898.  United shaped the conversation relating to a decrease by asking for reimbursement .
ratés similar to its primary competitor, Blue Cross. (Foucre, Tr. 893). {—

(Foucre, Tr. 894; Foucre, Tr. 1107,

in camera, CX 2381, in camera).

Response to Finding No. 898: '

_Responc.l'ent’s»ﬁnding is inaccurate. Fifst, Ms. Foucre testified that, to diéeem
whether United’s,“r‘ates were out-of-line with Blue Cross’s, United used “external data,”
“publicly available financial information,” and United’s own “coordination of benefits™
data. (Foucre, Tr. 894-95).

899. ENH did not know how United had derived its data for Blue Cross. (Hillebrand,
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‘Tr. 1880). United never provided ENH with the formula it used to make the calculatlons .
(Hillebrand, Tr. 1880). ' - '

t

Response to Findihg No. 899: , ' o
: First, Mr. Hillebrand’s self-serving testimony is fot corroborated by documents or '

Ms. Foucre’s testlmony ‘Second, the quesnon of whether or not ENH received a formula

from United regarding 1ts Blue Cross data is melevamw {_ :
) —

-} (Foucré, Tr. 897; CX 57at1, invcamercbz).»

United _wés told that “there Would notbe ... one penny of reduction in [the health plan’s]
E reimbursement to Evanston Northwestern Healthcare:” (Foucre, Tr. 897).

Third, how United had derived its data is ‘irrelelvant. ENH did not need United to |
tell ENH what ENH’s reimbursement rates to United versus Blue Cross Were;. ENH
maintains all of that information itself. | | |

{—
I
I <V ilson, Tr 2728, i
camera; RX 1912 at 61-63, in 'camei'a; quther, Tr. 6070-74, in camera). {_ '
-

B (CX 6279 at 19, in camera; RX 1687 at ENHL BW 027653, in
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| (See CX 135 at 5, 10, 14, in camera). -
_ 900. Umted'assumed'ﬂllat ENH had a 30% margin on its business with Blue Cross.
(Hillebrand, Tr. 1880-81). Bnt United’s calculations in that regard simply d1d not make any
sense. (Hﬂlebrand Tr. 1881)

Response to Fmdmg No 900:

Mr. Hﬂlé’brélnd’s‘ self-servmg testimony is not corroborated by documents or Ms.
Foucre’s tesﬁniony. Furthermore, the question of whether or not United’s margin on ‘
. ENH’s business with Blue Cross was correct or not is irrelevant. {—

I (- oucrc, T 897. See CCREF
899, in camera). |
901. United soﬁghf a 40% reductioh in the reimbursement to be pald to ENH, by

proposing a price reduction of $20 million on a book of business at ENH of only $50 million.
(Hlllebrand Tr. 1878). :

Response to Fmdmg No 901:

Mr. Hlllebrand’s self-serving testimony is not corroborated by documents or Ms.
Fouere’s testimony. (I
N (Cx 6279 at 19, in camera; RX 1687 at ENHL BW
027653, in camera). (|
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. o . .
. : 'ﬂ' N .

I | (X 6277 at 3, in

camera). '

(See CCRFF 899, in camera. See Foucre, Tr.

897 (*“There would not be . . . one penny of reduction in [Umted’s] reimbursement to

(I 1

Evanston Northwestern Healthcare.”)).

- 902, Hillebrand felt that United’s proposal was demeaning and did not recognize the -
services and level of care ENH delivered to its patients. (Hillebrand, Tr. 1878). Hillebrand had
never before and has never smce been presented with a demand of that type. (Hlllebrand Tr.
1878- 79) :

Resbonse to Finding No. 902: g

Mr. Hillebrand’s self-serving testimony regafding the 2002 United renegotiation is
ielevent. (I
(See CCRFF 899, in camera.)

. 903. During the meeting in October 2002, United prepared a document estimating

- ENH’s margin on United’s business as compared against other commercial and government
payors. (Foucre, Tr. 895-96). United reviewed ENH’s financial data, bond filings and other
publicly available information in its analysis. (Foucre, Tr. 895). United also used its cla1ms data
to assess the performance of the contract. (Foucre, Tr. 896).
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| Response to Fiﬂdiﬁﬁ'No. 903: )

| ' .
| Respondent.’s finding is“incomplete, because it fails to note United’s results based
~ onlits analysis of the data. (R
B (Foucre, Tr. 894-96, 898; CX 2381 at 1, in camera). || NN
(Foﬁcfé,.Tr.-1081F82, in éamera; CX 238 1 at 4,‘ ih bamera. See CCFF 987-995).
(.
, —} (Foucre, Tr. 1'082;85, in camera;, CX 2381 at 4, in

_caméra).' '

[}

1081, in camera; CX 2381 at 3, in camera).
(I

(Foucre,. Tr. 1096, in camera; CX 6277 at 6, in camera).

904. ENH analyzed the data presented by United and found that the data was



“nonsensical,” invalid, extremely flawed and “junior graduate school level work.” (Hillebrand,
Tr. 1879, 1881-82; Foucre, Tr. 896). United’s data was based on its calculation of revenue and'
expense profitability for their contract, Medicare, Medicaid and Blue Cross. (Hillebrand, Tr. .
1879). The conclusions that United reached, and the basis upoh which it did the analysis, simply
did not make any sense. (Hillebrand, Tr. 1879). {

} (Foucre, Tr. 1107, in camera).

Response to Finding No. 904: B

~ Respondent’s finding is incomplete and misleading. First, Mr. Hillebrand’s
" asséssment of the validity of Um'ted’s data is irrelevant. _
- (CX'57 at 1, in camera. See Foucre, Tr. 896-97 (According to Ms. Foucre,

* ‘United told ENH that “if there was something that was wrong in [United’s] infofmation,'
[United] would be happy to go through it in more detail,” but according to United “we did
rot get to that point.”) (emphasis added)). (N
(See CCRFF 899, in camera). |

905. For example, United used the wrong case-mix indicator in its data. (Hillebrand,
- Tr. 1879). United indicated that ENH’s case-mix was below 1.0 when, in fact, it was

approximately 1.4 at the time. (Hillebrand, Tr. 1879-80). {— '

(RX 424 at UHCENH 3324, in camera).
A

(CX 2381 at 4, in camera). United’s presentation to ENH also used the wrong average length of
stay. (Hillebrand, Tr. 1881).

Response to Fmdmg No 905:

The finding is imelevant {—
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_} (CX 57 at 1, in camera. See

CCRFF 899). Moreover if ENH were really mterested in engaging in dialogue w1th

United, the appropna-te case mix indicator would be the case mix indicator of United’s

[
'

business at ENH, which would indicate how complex the cases were that United was
|

paymg for at ENH not the overall case mix mdlcator of ENH.

[ )

906. After ENH ¢ontested the validity and pomted out the inaccuracies of United.

Healthcare’s data, the data never agam resurfaced durmg the contract negot1at1on (Hlllebrand
Tr. 1882) R

: Resgotlse to Finditlg' No. 906' " ;!
The ﬁndmg is mcomplete and rmsleadmg As discussed in CCRFF 899, 1t would
not make sense for Umted to present the data again after the health plan was mformed by
~ ENH that “there would not be.. . . one penny @f reduction in [the health plan’s]
| _reinibursement'to ‘Evanston Nerthwestern Healthcare.” (Foucre, Tr. 897).. {_
I (5:- CCr 599 (I .
eamera). : |

907. Before May 2003, United eased its negotiating position to focus on moving to
fixed rate pricing rather than asking for a reduction. (Foucre, Tr. 907-08). {_

(Foucre, Tr. 1117-18, in camera; RX 1208 at

UHCENH 3378, in camera).

Resgonse to Finding No. 907:

Respondent’ inding s incorect. (N



: A

(Foucre, Tr. 1089-92, in camera; CX 6277 at 3,

. ”
in camera).

Respondent’s finding is also incomplete, because it ignores the fact United was
o ‘\ bt

|
f ¢

able to drop Advocate Lutheran General’s eight hospitals from its network. (Foucre, Tr. -
03 1-32). Ms. Foucre testified that United could not drop ENH from its netwofk. |

(Foucre, Tr. 901-02, 925-26).

®RX 1912 at 147-52 (I
I (%X 1912 at 147-49) —
—} (RX 1912 at 150-52)), in camera) According to Ms.

Foucre, ENH is not an academic hospital. (Foucre, Tr. 935 -36).

(I

—} (Baker, Tr. 4739, in camera;

‘Haas-Wilson, Tr. 2731 -32 (discussing DX 7062 at 3, in camera), in camera). -

. 00000000

} (RX 424 at UHCENH 3324, in camera). {

(RX 424 at UHCENH

538



3324, in camera; RX 1208 at'UHCENH 3378, in camera). { EEG

(RX 424 at UHCENH

3324). {

—} (RX 1208 at UHCENH 3378 in camera).

Response to Flndmg. No 908

' The finding i$ mcomplete and rmsleadmg _

-
=

I, < 424 ot UHCENH 3324, in camera),

| ‘

-} (Foucre Tr. 1116-17, in-camera. See CCREF 907 ({—

—}) in camera).

Moreover, it is’misleading to compare ENH prices to the prices at Northwestern
Memorial and the Umversrry of Chlcago because they are not comparable to ENH. (See
CCFF 1912-1940). |

909. In January 2003, United identified its self-funded customers that had the largest
number of dollars flowing through ENH. (Foucre, Tr. 903). Foucre met with those customers to
describe to them the concerns she had regarding the progress of the ENH negotiations. (Foucre,
Tr. 903-04). Foucre met with Kraft; LaSalle Bank, Allstate, American Airlines, SBC
Communications, WW Grainger and AT&T. (Foucre, Tr. 904). But none of these employers felt
adversely affected by the Merger (Foucre, Tr. 948).

Response to Finding No. 909:
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Respondent’s finding misstates the record and'is misleading. Ms. Foucre testified

that she did not know personally whether any of Unitect"s customers felt 4adv.erSe1y :
affected by the merger. (Foucre, Tr. '948). Moreover, Respondent’s ﬁn'ding‘.is iriaccurate.
Ms. Fcucre testified that emrnloyer groups such as Kraft"felt the impact of ENH’s price
1r1creases after the merger. Kraft representatrves ‘question|ed] the current relmbursenient
o
structure that was at percentage of charges and “sup'ported [Umted’s] desrre for more
| predictability on fixed rates.” (F oucre, Tr. 909). Those representatives were “pretty
vocal about their . . . concern about the increasing'tren ” in ENH’s chargemaster rates
and the dlscount off charges structure of the current contract (F oucre Tr. 908). Overall, |
despite having learned of ENH’s escalating rates, Umted’s largest employer groups,
comprlsmg the “largest number of dollars flowing through Evanston Northwestern’
Healthcare,” informed United that they did not view a network Withoct ENH asv a viable
alternative (Foucre, Tr 903, 905). | |
910. ENH hired Brian Washa as its contract negotiator in June 2003, and this changed
the tone of the negotiations. (Hillebrand, Tr. 1885; Foucre, Tr..912). Washa was now involved
in the negotiations from ENH and Kurt Janavitz replaced Greg Mylin from United. (Foucre, Tr.
912; Hillebrand, Tr. 1886). Washa and Janavitz worked together and knew each other from
previous experience, and the negotiations took on a different tone. (Foucre, Tr. 912). A fair

amount of negotiations occurred between the Summer of 2003 and April of 2004. (Hillebrand,
Tr. 1889).

Response to Fmdmg No. 910:

The finding is incomplete. {_
. (Scc CCREF 911, in camera; CCFF 1016-1027).

911. In fact, ENH was considering changing its employee plan to United in July or
August 2003. (Foucre, Tr. 913). ENH was looking for alternatives to provide employee benefits
to its employees and families. (Foucre, Tr. 914).
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‘Response to Fmdmﬁ‘No 911:
v
The finding i is mcomplete ENH only compromlsed with United after learmng of
the FTC’s scrutiny of t_he‘merg.er. In the Summer/Fall of 2003, during a meetmg at ENH
| . to discués the peséibl:e ‘émpljoyee-beneﬁf plan, Mr. Hillebrand requested that United

- representatives “contact the FTC and have a conversation with them about whether—about

" a .

whether [United] believed that [it] had been . . . ﬁna.ﬁcially harmed by the merger of the -

Evanston hospitels with Highiand Park.” (Foucre, Tr. 914-15). Mr. Hillebranci also”

, requested tﬁat United repr_esentatives contactlENH’s counsel, Mr. Sibarium, at Winston &

Strawn to make a statement that United wes “not unreasonably harmed by the merger,”A

and gave Mr Sibari'um"s' phone .nulmb'e; to United representative William Meeller. A

, (Foucre, Tr. 918-19; CX 6283 at 1).. Believingv that United, 1n fact, had been financially

‘harmed by the me.rger,v United did not assist ENH or its counsel. (F oucre, Tr 919, 927).
Um'ted repi‘es'entatives and ENH met again on September 2,2003. (Foucre, Tr.

921). {—.
—} (Foucre, Tr. 921-23;

Hﬂlebrand Tr. 1928, in camera; CX 6284 at 1). Mr. Hillebrand told United
representatives that ENH and its attomeys had “taken the llberty of draftlng [a] letter
pursuant to his Ic"onversation that he had had with Bill [Moeller] several weeks earlier.”
(Foucre, Tr. 923), | _

Mr HilleBrand requested that United “consider sending [the] letter or some

version of it that [they] were comfortable with” to the Director of the Bureau of

Competition at the FTC. (Foucre, Tr. 922-23; CX 6284 at D. {—
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t

} (Foucre, Tr. 921-23; Foucre, Tr. 1101,' in camera). {-

oo

(Foucre Tr. 921 23 Foucre Tr. 1101, in camera; CX 6284 at1;

CX 426 at 1, in camera), {_

Tr. 887-88; CX 5176 at 1, 12, in caméra; Administrative Complaint, In the Matter of

Evanston Northwestern Healthcare, February 10, 2004).

. / ' .
Disagreeing with the substance of the September 2, 2003, letter drafted by counsel

for ENH, United did not sign it or send it to the FTC. (Foucre, Tr. 924-25, 927).

United did not agree that, “there are numerous alternatives availablé to consumers ;

besides their three hospitals.” (CX 6284 at 1).

United did not agree that “if confronted with . . . a price increase, UHC would
drop the ENH hospitals from its network and replace them with competing hospitals.”
(CX 6284 at 1),

United did not agree that “the new rates reflected a one time ‘catch up’ increase in

'ENH’s rate, consolidation to one master contract for all products, and did not reflect the

creation, possession or exercise of any market power on behalf of the hospitals as a result
of the merger.” (CX 6284 at 1).

United was not “confident that [United is] not paying ‘supracompetitive’ prices
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for hospltal services déhvered at Evanston Hosp1ta1 Glenbrook Hosp1ta1 or.Highland

Park Hosp1ta1 ” (CX 6284 at 1).

{
(RX 1319 at 1, in camera).

(RX 1319 at UHCENH

3511, in camera). (I

(RX 1319 at UHCENH 3511, in camera).

Response to Finding No. 912:

The ﬁndmg is irrelevant.- Thereis no ev1dence that any payment problems

affected the negotiations between Umted and ENH {—

1t
i

- AT CCRFF 911, in camera) '

o13. (N
(RX 1527, in camera). {

(RX 1527, in camera).

I (kX 1527, in camera). (I

(RX 1527, in camera).

Response to Finding No. 913:

The finding is irrelevant. (See CCRFF 912).
914. Since the start of negotiations in 2002, ENH and United had been negotiating one

price for all products. (Hillebrand, Tr. 1889-90). However, in January 2004, United asked ENH
to develop two prices for the contract. (Hillebrand, Tr. 1889-90). As a result, the parties had to
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start over again with negotiations in J anuary 2004. (Hillebré.rid, Tr. 1889). |

Response to Finding No. 914:

Complaint Counsel have no Speciﬁc response.

: 915. Atabout the time that ENH began to recast the pricing into two different
structures, ENH became aware that United had terminated with the largest hospital system in
Chicago, the Advocate Health System. (Hillebrand, Tr. 1891). The termination was Wldely ‘
covered in the press. (Hillebrand, Tr. 1891). : o

" Response to Finding No. 915:

Complaint Counsel have no specific response.

916. In addition, throughout the early 2000s, the entire Rush System for Health was not
in United’s network. (Hillebrand, Tr. 1891). Rush North Shore Hospital was added to United’s
network later, but it was a fairly new relationship between United and Rush North Shore as of
January 2004. (Hillebrand, Tr. 1891) :

Response to Finding No. 916:

" The finding is incomplete. United added Rush North shore to its nc;t\Nofk in the
context of the Rush system, unlike ENH, allowing United to contract with oﬂe hdspital in
the system and not others, and in the contéxt of the Rulsh system, unlike ENH, charging

' different pripes for different hospitals in the system. (B;lle;ngee, Tr. 163-65; Dorséy,_ Tr.

1446; Foucre, Tr. 935)

917. {

B (Foucre, Tr. 1105-06, in camera; CX 5176 at 1). (NG
. (Foucte, Tr. 1106, in camera). {-

(Foucre, Tr. 882, 887-88; CX 5176, in camera).

Resgonse to Fmdmg No. 917:

The finding is incomplete. {_
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— (See

CCRFF 911, in camera)

v 918. Foucre testlﬁed that United did not get everythjng it wanted in Athe 2004 contract.
(Foucre, Tr. 930). {

(F oucre, Tr 1101 -02 in camera).

- Response to Fiﬂdlt_ig No. 918: -

" The ﬁndmg is incorrect. Umted d1d not “come close” to achlevmg a fedﬁcﬁoh m
. the‘total reimbursemént under the contract.” '(F oucre, Tr. 892-93). {—
- I (oucte, Tr. 1103, in camera). (I
' (Foucre, Tr. 1103-04¢'in cdamera). Mir. Hillebrand admitted that the 2004 negotiation with
United did not result in an overall price reduction to the health plan. (Hillebrand, Tr.
1890). {1
- (Foucre Tr 1103, in camera; Foucre, Tr. 931- 32).

{—
— (Hillebrand, Tr. 1890; CX 5176 at

12; Foucre, Tr. 1106, in camera). In fact, ENH was the first provider in the United States to sign
United’s new template contract. (Hillebrand, Tr. 1890).
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Response to Fmdmg No. 919: : : R .
The finding is irrelevant. {—
| (Foucre, Tr. 1103, in camerd). (I
. M ’ . '

(Foucre, Tr. 1103-04, in camera. See

CCRFF 918, in camera).

{—

(Foucre, Tr. 1102 in camera). {

(Foucre, Tr. 1102 in camera). 'The 2004 ENH contract with

* United Healthcare was not a discount-off-charges contract. (Hillebrand, Tr. 2028). Almost all of
the rates in the contract are per diems and case rates. (Hillebrand, Tr. 2028). ' ‘

Response to Finding No. 920:

The finding is irrelevant. {—
(Foucre, Tr. 1103, in camera). { SN
I (-occc, T 1103-04, in camera. See

CCREFF 918, in camera).

. -

921.
I (i r21d, Tr. 1924, in camera). (I

32-36, in camera; Hillebrand, Tr. 1890). {|}}

., (Foucee, Tt 1130, in camera; CX 5176 at 33, in

camera). {

(Foucre, Tr. 1130, in camera; CX 5176 at

546



35-36, in camera). {_}

(Foucre, Tr. 1106, in camera; CX 5176 at 32-36, in camera).

Response to Fmdmg No, 921: | ' .

The ﬁndmg is .mlsleadmg {—

(RX 1687 at ENHL BW
- 027653, in camera; Foucre, Tr. 898, 889; Foucre, Tf. 1103’-04, in camera. See CCRFF

918, in camera).

922.  United was quite pleased with the results of the new contract with ENH in 2004.
(Hillebrand, Tr. 1890-91), ENH also felt that the 2004 contract with United was a fair deal.
(Hlllebrand Tr. 1891). Throughout the entire contract process, no one at ENH ever made
statements regarding perceiving themselves as having market power (Foucre, Tr. 948)

Response to Finding No. 922:

With respect to the ﬁrst sentence the record citation will only support that Mr.

Hlllebrand had an understandmg that Umted was pleased, however there is contrary

evidenes direetly rom Unicd. (N
EERNNN: (Foucre, Tr. 1103, in camera). (NN
(Foucre, Tr. 1103-04, in camera. See

CCREFF 918, in camera).

547



With respect to the third sentence, that sentence is irrelevant. Partiéulaﬂy by 2003
and 2004, with an FTC investigation pending, no oné would expect ENH to announce to
. " .

customers that they believed that they had market power.
K .
923. A few months after the contract became effective in June 2004, ENH discovered .
that United’s national template contract had a significant paymént compliance issue resultlng in
underpaid claims and administrative difficulty. (RX 1725 at 1). United was obligated to analyze

all of the past claims, identify any underpayments and calculate 4 prospective remedy to ENH for
the mlstake (RX 1725 at 2-3).

Response to Finding No. 923:

The finding is irrelevant. .

d. By 2002, ENH Learned That, On A Whole, Its Chargemaster
Contained Prices That Were Undermarket - '-

i Description Of A Chargemaster ' |

924. A charge description master, also known as a CDM or chargemaster isa hne—by-
line listing of all of the clinical activities performed at a hospital. (Neaman, Tr. 1349; Porn, Tr.

5638). The chargemaster contains all services provided at a hospital — including inpatient and
outpatient services. (Porn, Tr. 5646). S

Response to Finding No. 924:

Complaint Counsel have no specific response.

- 925.  The chargemaster represents the list price and not necessarily what will be paid by
payors and other customers. (Hillebrand, Tr. 1710-11, 1716; Porn, Tr. 5646). A chargemaster
contains thousands of lines of codes, depending on the complexity of the services provided at a

hospital. (Porn, Tr. 5647). A hospital that offers complex services would have around 15,000
- lines of chargemaster codes, while a community hospital would have fewer. (Porn, Tr. 5647).

Response to Finding No. 925:

Complaint Counsel have no specific response.

926. ENH’s chargemaster has 15,000-20,000 line items. (Neainan, Tr 1349; RX 641
at ENH KG 00627).
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Response to Fihdinﬁ"No. 926:

Complaint Counsel have no specific responsé.

927. The chérgemasté'r'is a fluid document. (Hillebrand, Tr. 1712). Roughly a
hundred changes are made to, the chargemaster every month as Medicare issues new codes for

new services and changes the terminology for existing services, and as ENH initiates its own new
clinical services. (Hlllebrand Tr. 1712, 1989)

‘ Response to Finding No 927: B "

"
AL

Respondent’s finding is misleading and incomplete to the extent that it equates‘ a. sﬁall |
number of n.lon'thly} ministerial changes to a larger, more systematic ovérhaul of the |

| chargemaster pricing structure. AIn 'i\/Iarch 200‘2, ENH engag_ed Deloitte Cénsulting to
“identify and i;rllplement” targeted price increasés to ENH’s chargemaster. (Porn, Tr.
5668-69; CX 43 at 1). This éngagement was knowﬁ as the “étrategié pricing project.”

| (CX 45 at 1). Following the completion of the project, ENH raised over 2,000

chargemaster pric'qs by an average of 31 .9%; (Porn, Tr. 5684-85; CX 45 at 8).

-l ' ENH Consolidated Its Chargemaster After The Merger
1 928. To maximize Merger-related cost efficiencies, ENH coﬁsolidated its
chargemaster with HPH’s so the merged entity could have a singular billing system and a
singular process for patient reglstratlon and other activities. (Hillebrand, Tr. 1710, 1990; RX 864

at ENH HG 1781). A consolidated chargemaster is the best practice for a hospltal system. (Porn,
Tr. 5646 -47). :

Response to Fil'ldingv No. 9428:

Respondent’s finding relating to why it consolidated HPH’s anci Evanston’s
chargemasters is'fnisleading and incomplete. ENH also considered and evaluated the
financial imiaact of equalizing chargemasters across the.two entities. In January 2000,

ENH’s transition team projected the overall increase in gross revenue from harmonizing
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chargemasters to be at least $100 million. (CX 2237 4t 1; CX 2462 at 1). This was
confirmed by subsequent ENH documents. (CX 2238 at 1 (May 2000); CX 2239 at 1
. ’ . 1

(Tune 2000); CX 2384 at 2 (July 2000)).

S

, 929. ENH did not hire outside consultants to merge its chargemaster with HPH’s
chargemaster (Hillebrand, Tr. 1990). ENH had had an interndl chargemaster transition team
which Hillebrand headed. (CX 2239; Hillebrand, Tr. 1713, 1990).

A
p

Response to Flndmg No. 929:

Complaint Counsel have no specific response.
930. ENH’s “goal” of the 2000 chargemaster transition was to “equalize charges at all

three sites.” (CX 2239). However, ENH did not increase its chargemaster prices in 2000 above
the pre -Merger Evanston Hospital and HPH prices. (Hillebrand, Tr. 1712)

Response to Finding No. 930:

'Respondent’s finding is incomplete and misleading to the extent that it implies
that there was minimal financial impact because it did not raise prices in 2000 éver the
higher of the two chargemasters. In the transition team repdrt, ENH stated, “;l"heAincrease
[sic] gross revenue impact has been calculated at $100I,OOO,OOO.” (CX 2239 at 1).

' 931. ENH also consolidated the chargemasters by takmg the chargemaster list price for
an item that existed at one hospital and transferred it over to the other hospital. (CX 2240 at 11;

Hillebrand, Tr. 1715). Further, ENH “cleaned up” and streamlmed the termmology used both
chargemasters (Hillebrand, Tr. 1711-12). P .

Response to Finding No. 931:
Complaint Counsel have no specific résponse.

iii. ENH, With The Assistance Of Deloitte Consulting,
Brought Its Chargemaster Up To Market In 2002

932. ENH retained Deloitte Consulting (“Deloitte™) to reexamine its charoemaster in
the Spnng of 2002. (Hillebrand, Tr. 1716; Neaman, Tr. 1349-50).
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Response to Fihdinﬁ"No. 932:

Complaint Counsel haVe no specific response.

933, In late 2000, ENH initially hired Deloitte to assist with a revenue cycle analysis of
'ENH’s physician practices. (Hlllebrand Tr. 1990; Porn, Tr. 5641-42). In 2001 and early 2002,
Deloitte assisted ENH with a revenue cycle analysis of its hospitals. (Hillebrand, Tr. 1990-91).
The last activity Deloitte performed as part of ENH’s revenue cycle analysis was to review
ENH ] chargemaster (Hlllebrand Tr. 1716, 1990-91; Porn,-Tr. 5641).

Response to Pirtding No. 933:

Complaint Counsel have no spec1ﬁc response.
. 934. A revenue Cyéle project involves refining all steps involved in the collection of
revenue at a hospital — from scheduling a patient, admitting the patient to the hospital, providing

the service, recording the charge, blllmg the thlrd-party payor and collecting the proper amount.
(Porn, Tr. 5638; Hlllebrand Tr. 1991).. N

Response to Find‘ing No. 934:
Cemplajnt Counsel have no specific response.
~935. ENH’s hospital chargemaster needed to be updated even without a merger. There
were 1901 unique Current Procedural Terminology (“CPT”) codes, i.e., the procedures at a
hospital, of which 1383 were active. (RX 641 at ENH KG 267; Porn, Tr. 5646-47, 5658). Of the
1901 unique CPT codes, 78 of them were invalid in October 13, 1999. (RX 641 at ENH KG

267). Twenty of the 1383 active unique CPT codes were invalid as of October 13, 1999. (RX
641 at ENH KG 267). '

Response to Finding No. 935:

Respondent’s finding is irre‘ievant. Current Procedﬁral Terrﬁinology (CPT)isa
standardized lisf' of numeric codes that includes a five digit code for each medical service
and procedure to aﬂow for stendardization of claims processing throughout the health
care industry‘. CPT codes are most comrﬁonly used by physicians for billing purposes;
sometimes they are also used for outpatient services provided by facilities. Rarely they

are used to categorize inpatient services. (Amended Glossary of Terms at 5-6, April 22,
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2005). There is no evidence invt_his case that any of the contracts between ENH and

health plans priced inpatient services on the basis of CPT codes. This case inVolves the
. . . . iff, . '

pricing of inpatient acute care services (see CCFF 218), and whether or not there were

A

mvahd CPT codes at some point in time is irrelevant to the issues of this case.

i

936. 'In 1999, half of the 1383 active umque CPT codes had multlple pncmg points.
(RX 641 at ENH KG 267, 271). ~ A

Response to Finding No. 936:

Respondent’s finding is irrelevant. (See CCRFF 935).

937. On its October 13, 1999 preliminary chargemaster review, Deloitte discovered
that there were 2010 line items within the hospital chargemaster with a $0 charge. (RX 641 at
ENHKG 267). There were 384 unique, active CPTs which carried a $0 charge. (RX 641 at
- ENH KG 267).

: Responée to Finding No. 937:

" Respondent’s finding is irrelevant. (See CCRFF 935).

938. Deloitte advised that the “organizational structure and processes related to CDM
update and maintenance are not well defined and controlledin 2001. (RX 1138 at DC 605).
Deloitte noted that there was no annual chargemaster review nor a- regula.r annual review of the
hospltal fee schedule. (RX 1155 at DC 1982).

Response to Finding No. 938:

Cdmplaint Counsel have no specific response. -
939. . While ENH “somewhat” had a pricing methodology, it was applied inconsistently’
- and was not tied to market benchmarks. (RX 1155 at DC 1982). Under- and over-pricing were

thought to be commonplace within the fee schedule. (RX 1155 at DC 1985). In fact, the
majority of prices had not been reviewed in years. (RX 1155 at DC 1985).

Response to Finding No. 939:

“Complaint Counsel have no specific response.

940. A chargemaster project involves updating a hospital’s chargcmaster to include the
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most current services available at the hospital. (Porh, Tr. 5638). It is important that a
chargemaster properly describe and list the service codes that are provided at a hospital. (Porn,
- Tr. 5643). The codes are used for billing and cost accounting at a hospital. (Porn, Tr. 5643).

Response to Finding No. 940:

. ' ' M .
- Complaint' Counsel have no specific response.
! . . .
941. ‘Medicare produces annual and quarterly updates which are required to be input
into a chargemaster. (Porn, Tr. 5644). In addition, a hospital will regularly add new physicians
and new services that needto be accounted for in the chargemaster. (Porn, Tr. 5644). .

Response to Finding No. 941
Complaint Counsel have no specific response.

942.  As part of a chargemaster project, Deloitte compares a client hospital’s
chargemaster to a master list developed by Deloitte over the course of prior engagements, and
determines what servicés need to be added to the chargemaster. (Porn, Tr. 5638). Deloitte has
performed chargemaster projects for number of clients. (Porn, Tr. 5638-39).

Resp‘ onse to Finding No. 942:

Complainf Counsel have no specific response.

1
t

943, A parallel project Deloitte performs on a chargemaster for its clients all across the .
country on a regular basis is a chargemaster pricing project. (Porn, Tr. 5645-47). The purpose of .
a pricing project is to increase a hospital’s prices to be competitive in the marketplace (Porn, Tr.
5645).

Resp. onse to Finding No. 943:

Respondent’s finding is inédmplete and r_nisleading.. Itis incbmplete because it
does hot descriiaé the relationship between a hbspital’s chargemaster listings and the
effective prices agﬁ;ally charged to the health plans, ‘the hospital’s customers. A hospital
generally does not charge its customérs the prices on its Chargemaster. Hospitals have
three broad categories of patieﬂté: 1) patients whose expensés afe paid 'for by government

programs such as Medicare and Medicaid, 2) patients whose expenses are paid for by
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.. commercial insurance (managed care organizations or'employers who self-insure), and 3)

those who pay nothing or patients who self-insure. (See CCFF 152-166). Thé payment
o "

structure differs‘ for each. For Mediéare/Medicaid pﬁtients, the government deteimines :
the priccs,' which have nothing to do with the hospital’sl'::hargemaster. (See CCFF 167-
169). Managed care orgaﬁizations enter into contracts that detemﬁne what they will pay

_ . "\ S
the hospital so they do not pay the chargemaster ratesl. '(See CCFF 170-176). That leaves
only self-pay that actually pays the chérgemaster rates, (See CCf‘F 177-179).
In this case, the customers in question are the health care plans. Each customer has its

own contract with a hospital which will vary in its terms from customer to customer and

]

from hospital to hospital. Setting a hospital’s chargemaster at a particular level has

nothing to do with keeping a hospital “competitive in the market” for those customers.

" There are times that managed care organizations will contract with a hospital based on a

discount off charges. (See CCFF 770—777). In those cases the rates will be‘reiated to the
bhargemaster, but without knowledge of the.discount sltructure, the actual prices paid are
unknown. As Mr. Porn of Deloitte specifically e_mphas&éd_, the chargemaster set “list”
prices. Deloitte did not have access to the actual prices.that were paid by the health plans.
(Porn, Tr. 5666-67).

k‘ The finding is misleading, because, given that one does not know how othef
hospitals are pricing their services, one cannot have a project to pricé the chargemastef
prices to keep “competitive in the market” with respect to unknown prices charged to

managed care organization customers.

944.  Deloitte compares the prices from a client’s chargemaster to comparable
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institutions in the marketpladé. (Porh, Tr.'5646). Deloitte’s selection of comparable hospitals is
“somewhat subjective”” (Porn, Tr. 5647). Deloitte consults with the clinical departments in a
hospital to-make sure that the chargemaster definitions being compared with other hospitals are
consistent. (Porn, Tr. 5646). Deloitte also determines the overall effect the price changes will.
have on the institution. (Porn, Tr 5646).

Response to Flndmg No. 944

The ﬁndmg is mcomplete and misleading. '(See CCRFF 943). Since no one

T ,

knows what other hospitals are actually charging managed care organizations in the,

marketplace, it is urelevant to compare the hospital’s chargemaster to comparable

. institutions’ chargemasters. 0 K
945, To compare a client’s chargemaster prices, Deloitte obtains information from a.
third-party information clearing house that gathers publicly available pricing information. (Porn, -
Tr. 5647). The pricing information available from the clearinghouse represents the hospitals’ list
price — i.e., Deloitte does not have access to the actual prices that may have been paid by MCOs.
(Porn, Tr. 5666 67). Deloitte compares the client hospital’s chargemaster prices with those from
the comparable institutions on a line-by-line basis. (Porn, Tr. 5647).

Response to Flndmg No. 945:

Complaint Counsel have no specific response. '
946.  After comparing a client’s chargemaster to comparable hospitals, Deloitte will
identify those charges that it believes are “under priced” and work with the clinical departments
to make sure the comparisons are accurate. (Porn, Tr. 5647-48). Deloitte provides the client

hospital with a line-by-line list of the under priced charges and will ultunately suggest that
- certain prices be increased. (Porn, Tr. 5648). ‘

Response to Fjllldin'g' No. 946:

. The ﬁndtng is incomplete and nﬁsleading. | (See CCRFF 943 and RFF 945). As
respondents concede in RFF 945, “Deloitte does not have access to the actual prices that
may have been paid by MCOs.” (RFF 945) Therefore comparing chargemasters cannot

tell which items are “underpriced” to MCOs.
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947. 1In 2001, Deloitte advised ENH that the 2000 chargemaster consolidation could be
improved by cleaning up redundancies and errors in the chargemaster. (Porn, Tr. 5643-45;
Hillebrand, Tr. 1991). Deloitte advised ENH that it should develop a more rigorous process to
better manage the monthly changes that are made to the chargehmster (Hillebrand, Tr. 1991)

Response to Fmdmg No. 947: . - Ry

Complaint Counsel have no specific response.

948.  During Deloitte’s initial projects at the hospital; it identified that ENH’s
chargemaster was “not up to date.” (Porn, Tr. 5643). Deloitte discovered that the ENH .
chargemaster did not reflect a number of services that were performed at ENH as wellasa
number of expired or non-current codes. (Porn, Tr. 5641). The chargemaster codes needed to be

updated based on annual and quarterly updates that are prov1ded by Medicare. (Porn, Tr. 5643-
44). ‘

Response to Finding No. 948:

Complaint Counsel have no specific response.

949.  During Deloitte’s initial chargemaster update work, it identified that ENH’s prices
were below market. (Porn, Tr. 5648). Deloitte proposed its pricing project to ENH. (Porn, Tr.
5648). At first, ENH believed that its prices were already competitive and did not see any
opportunity from the project. (Porn, Tr. 5648-49). However, after Deloitte presented ENH with
its initial findings, ENH agreed to engage Deloitte to perform the pricing project. (Pom Tr.
5650; RX 1244). .

~ Response to Finding No. 949:
o The finding is incomplete and misleading. (See CCRFF 943 and RFF 9.45). |
Because Deloitte could not tell the actual prices charged managed care organizations it
could not tell from comparing chargemasters whether prices charged to managed care
organizations .were “below market.” Howeﬂlér, because ENH had converted a number of
contracts to discount off charges follov;'ing the merger‘ w1th Highland Park, Deloitte, as
well as ENH, wquld know that if the chargemaster were iﬁcreased, ENH’s revenue from

managed care organizatiohs would increase. (See CCFF 928-35).
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950. The purpose 6f Deloitte’s pricing prOJect at ENH was to “increase prices to be
competltlve in the marketplace.” (Porn, Tr. 5645). ENH officially engaged Deloitte to perform
the pricing project on March 8, 2002, and the project was completed in approximately 12 weeks.
(Porn, Tr. 5650, 5652; RX 1244 at ENH JH 7109). Hillebrand was primarily responsible for -
hiring Deloitte to work on ENH’s chargemaster in 2002. (Neaman, Tr. 1350). Harry Jones, a
- member of ENH’s finance dgpartment worked on the 2002 chargemaster initiative. (Neaman,
Tr. 1350; Hillebrand, Tr.'1716; H. Jones, Tr. 4143). Lou Porn, who specializes in providing
‘consulting services to healthcare prov1ders led the De101tte team. (Hillebrand, Tr. 1716; Porn,
Tr. 5637)

Response to Fifiding No. 950:

The finding is mcomplete and misleading. (See CCRFF 943 and RFF 945)

. Because neither Delmtte, nor ENH knew Whé‘lt other hospitals were charging managed
care organizations, they could not target ot’her hospital’s prices to remain compeﬁtive to
managed cafe o'rgar;izations, Hc;v&;eve'r,l beéause ENH had converted a numbér of A

~ contracts to discount pff charges following thevme‘rger with Highland Park, 'Deloitte,A as
'well as ENH would know that if the chargemaster were increased, ENH’s.relvenue from

' - managed care organizations would in‘-crease. (See CCFF 928-35).
95.1 Porn’s engagements for healthcare providers — including for ENH, Advocate,
Children’s Memorial and other Chicago area hospitals — involve revenue cycle projects,

chargemaster updates, pncmg projects, accounts receivable projects and others. (Porn, Tr. 5637-
39).

Response to Finding No. 951:

Complaint Counsel ilave no specific response.

952.  Deloitte used a proprietary database to compare ENH’s list prices to list prices of
other hospitals in the Chicago area. (Hillebrand, Tr. 1716). Deloitte examined ENH’s ancillary
and diagnostic services, but did not examine routine charges such as room rates. (Hillebrand, Tr.
1994). Deloitte also met with personnel from each of ENH’s clinical departments and then
compared the prlces for individual ancillary and diagnostic services to those of ENH’s peer
hospital group’s prices. (I-hllebrand Tr. 1994).

Response to Finding No. 952:
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- Complaint Counsel have no speciﬁc response.

953. Deloitte selected 10 hospitals as comparable to'ENH for purposes of its
chargemaster pricing project. (Porn, Tr. 5653-54). The 10-hospital peer group that Deloitte
identified included: Loyola University, Advocate Lutheran Geperal, Advocate Illinois Masonic,

- Resurrection, Northwestern Community, Northwestern Memorial, University of Chicago,

Alexian Brothers, Condell and Rush-Presbyterian. (Porn, Tr. 3654; RX 1283 at DC 7). In
selecting its peer group, Deloitte performed a subjective evaluation of what it thought were '

comparable hospitals based on service mix and reputation in the' marketplace. (Porn, Tr. 5654-
- 55; Hillebrand, Tr. 1993). Deloitte believed that ENH was comparable to other acadermc
medlcal centers in the marketplace. (Porn, Tr. 5655)

Response to Finding No. 953:
The contention that ENH was comparable to maj or academic medical cenfe;s in
+ . the Chicago area is contradicted by other record evidence. In palticuiar, ENH differs in
several central ways from Loyola University, NorthWeéteﬁ Memorial, Rqsh Preébyterian,
and the University of Chicago.

First, ENH’s patient mix is very different from the patient mix of thesé four
a;:ademic hospitals. (See CCFF 705-709). Second, these four hovspit'als all perform
quaternary services, such as solid organ transplants and extensive burn i_njuries treatment,
while ENH does not. (See CCFF 710-712). Third, measures of the bverall sérViées '
provided demqnstrate that ENH was not similar to these four hospitals. (See‘ CCFF 713-
18). Fourth, teachiné intensity, bed size, and public perception differed s‘ubstantially
between ENH and the other four academi;: hdspitals. (See CCFF 719-21). Fiilally, health
plan representatives testified that ENH.WElS an acaderrﬁc Ahospital and not in the same |
league as the other four academic facilities. (See CCFF 722-27).

954.  The initial list of peer hospitals that Deloitte proposed to ENH included Rush
North Shore and St. Francis and omitted Rush Presbyterian and Loyola University. (Pomn, Tr.
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5654-55). ENH modified thé'proposed list by excheinging Rush North Shore with Rush
Presbyterian, and St. Francis with Loyola University. (Porn, Tr. 5655). Porn believed the

exchange was made because Rush Presbyterian and Loyola are more comparable due to thelr

status as academic medical centers. (Porn, Tr. 5655) o v |

Resgonse to Fi’nding, No. 954:

The contention that Rush Presbyterian and Loyola University hospitals are more

' comparable to ENH than other hospltals is contradicted by other record evidence. (See

LI '||

CCRFF 953). o '

The contention that Rush Presbyterian and Ldyola University hospitals are more

] |

| comparable to ENH than other hospitals is, contradicted by other record evidence. (See

cCREF 953). (N
-} (CCFF 1863, 1892-94, 1900-02 1858-59, in camera)

955. Delmtte ] peer group list also included some non-academic hospitals that offer

high-level services, but Deloitte did not perform a technical review of the peer hospitals’ case-
mix index. (Porn, Tr. 5656). Deloitte also did not know the ptices at the peer group hospitals

before selecting the list. (Porn, Tr. 5656). Deloitte’s selection of the peer hospitals was a
subjective selection based on its knowledge of the marketplace. (Porn, Tr. 5657)."

: Respoﬁse to Finding' No. 955:

Complaint Counsel have no specific response.

1 956. Deloitte discovered éluring its chargemaster update project that a number of

ENH’s “prices were well below the marketplace.” (Porn, Tr. 5651, 5653; Hillebrand, Tr. 1993).

On average, Deloitte found that ENH’s prices were at the 63rd percentile of comparable

hospitals, while some charges were below the 50th percentile. (Porn, Tr. 5653; Hillebrand, Tr.
1717, 1993; RX 1244; RX 1283). The percentile is calculated on a line-by-line basis for each

code or procedure within the chargemaster. (Porn, Tr. 5658).

Response to Finding No. 956: -

The finding is incomplete and misleading. (See CCRFF 943 and RFF 945). For
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- managed care organizations, comparison of hospital'chargemastersWould not tell one if

the prices at ENH were “below the marketplace,” since the chargemasters do not report
: . ‘r" ) .

the prices charged in the market to such customers.
o
957. ENH was surprised at Deloitte’s findings because ENH believed that it was ,
competmve in the marketplace. (Porn, Tr. 5658-59). After determining that ENH’s prices had a
weighted average in the 63rd percentile, Delmtte recommended that ENH i increase its pnces '
(Porn, Tr. 5658). . : o

Response to Finding No. 957:
The finding is incomplete and misleading. (Sée CCRFF 943 and RFF 945). For .
managed care organizations, coniparison of hospital chérgemasters would not tell ENH if
+.it was “competitive in the marketplace,” since the chargemasters do not report the priées ‘
charged in the market to such customers. However, because ENH had converted a |
number of contracts to discount off charges following the merger with Highland Park, ;
Deloitte, as well as ENH would know that if the chargemaster were increased, ENH’s
revenue from managcd care organizations would increase. (See CCFF 928-935).
958. Deloitte recognized that “small across-the-board increases will not recapture the
value of the [hlghly underpriced] services.” (RX 1170 at DC 2008). Instead, Deloitte
emphasized that a “one-time ‘catch-up’ adjustment” was required on ENH’s chargemaster (RX
~ 1170 at DC 2008). The main objective of the pricing project was to bring ENH’s undervalued
hospital prices up to the common-market-based rate. (RX 1244 at ENH JH 7105)."

Response to Finding No. 958:

The finding is incomplete and misleading. (See CCRFF 943 and RFF 945). For
managed care organizations, comparison of hospital cha.fgemasters would not tell ENH if .
it was “competitive in the marketplace,” since the chargemasters do nbt report the prices

charged in the market to such customers. However, because ENH had converted a
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number of contracts # discount off charges following tﬁe merger with Highland Park,

Deloitte, as well as ENH would know that if the chafgemaster were increased, ENH’s

revenue from'managed care organizations would increase. (See CCFF 928-35).
1 t ' !
959. - Deloitte’s 2002 chargemaster study concluded that an overall 11% increase in
ENH’s prices was warranted' to bring ENH’s prices in line with the market. (Hillebrand, Tr.
1993). Thus, Deloitte recommended that ENH move its list prices to either the 80th, 90th or 95th
percentile. (Hillebrand, Tr. 1994; Porn, Tr. 5657). In consultation with Deloitte, ENH decided
~ to move its chargemastét ptices to the 90th percentile in the market as calculated by Deloitte.

(Hillebrand, Tr. 1717, 1994; Porn, Tr. 5657-60). Porn believed that the selection of the 90th
percentlle was reasonable based on ENH’s reputation and prestige. (Porn, Tr. 5657).

. Response to Fmdmg No. 959: " -

The ﬁndmg is mcomplete and mlsleadmg (See CCRFF 943 and RFF 945) For

managed care orgamzat1ons comparlso'n of hospital chargemasters would not tell ENH if
it was “competitive in the marketplace,” since the chargemasters do not report the prices

Vcharge‘d m the market to such customers. Hov&.fe‘ver, because ENH had coﬁvened a

number of confracis to discount off cflarges following the merger with Highland Park,

Deloitte, as well as ENH would know thatlif the chargeniaster were increased; ENH’s

revenue from managed care ergamzetlons would increase.

960. Out of the 14,000 to 15,000 codes within the chargemaster, Deloitte only

reviewed approximately 2,400 for possible price increases. (Porn, Tr. 5660; RX 1283 at DC 15).

Deloitte did not review increasing pricing on room and board and other related charges. (Porn,
Tr. 5660).

Response to Finding No. 960:
Respondeﬁtss finding is misleading to the extent that it implies that Deloitte
reviewed only a small portion of the gross charges because it only reviewed a minority of

codes for potential price increases. Deloitte’s pricing analysis covered $473 million in
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gross charges, or 43% of total gross patient charges for fiscal year 2001. (RX 1283 at DC

6). o ‘ '
. (A

961. Ofthe 2,400 charges that Deloitte reviewed, only approximately 2,000 charges

were actually.increased. (Porn, Tr. 5660-61; RX 1283 at DC 15). Deloitte assisted ENH with
. implementing the price increases on the identified line items. (Porn, Tr. 5660). As a result of

unplementmg the Deloitte recommended chargemaster price iricreases, ENH’s chargemaster was
increased a total of 8.5%. (Porn, Tr. 5664).

'

s !

Response to Finding No. 961:
Respondent’s finding relating to the 2,000 price increases is misleading to the
extent that it implies that the financial impact was minimal. As Respondent

acknowledges, ENH’s chargemaster overall was increased a total of 8.5%. (Porn, Tr.

5664). For the approximately 2,000 increases, ENH raised prices an average of 31.9%.

(Porn, Tr. 5685; CX 45 at 8). These chargemaster increases resulted i ina prOJected gross
charge impact of $102.2 mﬂhon annually, and a net impact of $20 rmlhon (not mcludmg
self-pay revenue) to $26 million (including self-pay revenue) annually. (Porn Tr. 5685-

86; CX 45 at 8)

962. To Hillebrand’s knowledge, MCOs have never requested to see ENH’s

chargemaster. (Hillebrand, Tr. 1995). Thus, Hillebrand did not anticipate any resistance from
the payors to the chargemaster pricing changes because he never before had a conversation with a
payor about the chargemaster, and he did not believe that ENH"s chargemaster prices were a
relevant matter to the payors. (Hillebrand, Tr. 1995). Deloitte also was not aware of any MCO
that had issues with the prices increases in the chargemaster. (Porn, Tr. 5665). '

Response to Finding No. 962:

Respondent’s finding is misleading and incomplete. First, ENH attempted to keep
the chargemaster increases quiet. After ENH raised its prices in April '2002, Tom

Hodges, ENH’s executive vice-president for finance, wrote to ENH managers that “[f]or
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* a number of reasons e want to be as quiet as possible and there are relatively few people
, , | .

who have seen the scope of the changes.” (CX 44 afé 1). According to Mr. Hillebrand, for
chargemaster increases, “the only notification we make is to Blue Cross.” Mr. Hillebrand

_ o . ,
added, “We should not notify anyone beyond those we have a contractual obligation to do

50.” (CX 54 at1)

. I (Holt-Darcy, Tr. 1523,in camerd). (I

f ’—} (CX 6279 at

v4 in camera; Haas-Wilson, Tr. 2537-38, in camera). {—
. (CX 6279 at S, in camera; Haas-Wilson, Tr. 2537, in
camera). (N
(CX"6279 at 4-5, in camera).
Despite these large price increases due to the 2002 chargemaster revision and

notwithstanding the attempts to keep the increases quief, ENH management did not
anticipate any problems in implémenting the chargemaster price increases nor did

management fear that health plans would leave and switch to other hospitals due to the
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price increases. (Hillebrand, Tr. 1718-19). {—
| _} (See e.g., Foucre, Tr. 1091 1093, 1096, in camera; CX

2381 at 4, in camera; CX 6277 at 3, in camera), but they needed ENH in their networks..‘

"

(See, e.g., Foucre, Tr. 903, 905).

963. ENH’s 2002 chargemaster initiative had no impact on Medlcare reimbursements,
and had no relationship to ENH’s 2000 MCO contract renegotiations. (Hillebrand, Tr. 1721,
1996) . .

Response to Finding No. 963:
Respondent’s finding is misleading and incomplete as it relates to the connection -
between the 2002 chargemaster increase and the 2000 contract negotiations. The more

discount off charges contracts a healthcare provider has, the more impact a chargemaster
increase will have on net revenue realized by the provider. (Porn, Tr. 5670) In post-
merger renegotiations with health plans in 2000, ENH strategized “to move to dlscount

 off charges as [its] first negotiating step.” (Hlllebrand Tr. 1706; Newton, Tr. 366) ENH
was successful in moving multlple fixed rate contracts to dlscount off charges.
arrangements. (Hillebrand, Tr. 1706). {_
. (Porn, Tt 5670-71;
Chan, Tr. 743-44, in camera).

'964. Deloitte would have made the same pncmg recommendatlon to ENH even absent
the Merger. (Porn, Tr. 5661). -

Response to Finding N_o. 964:

Respondent’s finding is irrelevant. The central issue is whether ENH had
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sufficient market power to imipose‘a recurriﬁg, $20 million annual price increase upon
. ] ‘. .
health plans from the chargemaster price increase. As it turned out, ENH did have that -

power and was successﬁii in imposing the price increases which health plans were forced

. ' ' ' .
to accept because 'they required ENH in their networks. '(See CCRFF 962).

EXL ]



