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e. Factual Evidence Is Inconsistent With Dr. Haas-Wilson’s
~ Bargaining Theory
i. - Dr. Haas-Wilson’s Bar&almng Theory Is Not Grounded
In Theory Or Common Sense ‘
: "
_ 965. Dr. Haas-Wilson’s theory of competitive harm is based on bargaining theory in
general. She opines that {

. (Haas-Wilson, Tr. 2469; Haas-Wilson, Tr. 2759-60, in '
camera). Dr. Haas-Wilson, however did not prov1de any real'details of her bargaining model.
(Noether Tr 5979).

Response to Finding No. 965:

The finding is incorrect. Dr. Haas-Wilson explains in detail her bargaining theory
and the way in which it is applicable to hosp1ta1 competltlon (Haas-Wilson, Tr. 2469-

73). She explains that in bargaining, the next best alternatlve to commg to an agreement

will determine the outcome of the bargaining. (Haas-Wllson, Tr. 2470-72). - After the
merger the next best alternative to reaching an agreement with ENH was less desirable

because a managed care organization could not use Highland Park hospital as paﬁ ofa

network to replace ENH. (Haas-Wilson, Tr. 2472-73). Dr. Haas-Wilson shows that her

theory is consistent with the academic economic literature that applies bargaining théory
to the analy81s of hospital mergers. (Haas-Wilson, Tr. 2469 70, 2473-76). Dr. Haas-
WllSOIl showed that her theory is consistent with the expenences of the managed care
organizations. (Haas-Wilson, Tr. 2477-79).

966. When explaining her bargaining theory, Dr. Haas-Wilson relied on an article by
Town and Vistnes, which suggested that a “hospital’s incremental value to the plan is a function
of the plan’s opportunity cost of turning to the next-best alternative network that excludes the
hospital.” (Noether, Tr. 5984; Haas-Wilson, Tr. 2475-76). This embodies the concept that
“closeness of substitution of different networks with and without a particular hospital in question
are important in informing about the bargaining leverage that each party brings to the table.”
(Noether, Tr. 5984).



. Y ".l | |
Response to Finding No. 966:

- The finding is incomplete. Dr. Haas-Wilson explained that under bargaining
theory, while a “hospitalbs inctemental value to the plan is a function of the plan’s
opportunity cost of turning to the next-best altetnative network that excludes the

hospital,” this doés not requlre that twe hospltals must be each other s closest competltor

LRE . ]

in order for a merger of the two hospitals to create or enhance market power. (Haas-

Wilson, Tr. 2476). What matters is whether a merger would alter the bargaining

positions of the hospital and managed care organizations by changing the alternative

networks available to the managed care. organization. (Haas-Wilson, Tr. 2469-70).

967. The Town and Vistnes article is inconsistent with Dr. Haas-Wilson’s claim that

her bargaining théory does not require that Evanston Hospital and HPH to be each other’s closest
competitors before the Merger from the perspective of either patients or MCOs. (Haas-Wilson,
Tr. 2476). Dr. Noether explained that HPH and Evanston Hospital each had much closer hospital

. competitors, thus establishing that the combination of Evanston Hospital and HPH would have
little effect on MCO bargaining dynamics. (Noether, Tr. 5985).

Response to Finding No. 967:

| The ﬁnding is Iincorrect moreover the cited source does not say what
Respondent S ﬁndmgl claims. The Town and Vistnes artlcle states that a “hospital’s
incremental Value to the plan isa functlon of the plan’s opportumty cost of turning to the
next-best alternative network that excludes the hospital.” Nowhere does the Town and
Vistnes article state that the two hospitals could not have closer competitors. (See Haas-

Wilson, Tr. 2469-73, 2475-76). | | |
oc. (I

(Haas-Wilson, Tr. 2798, in camera).
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I (-:-ilson. Tr.
2795, in camera)._ (R

} (Haas—Wilgon, Tr. 2772,

in camera).

Kl

Response to Finding No. 968:

The finding is irrelevant. As Dr. Haas Wilson explained, it was not necessary :

, oo )

under bargaining théory for HPH and Eva.ﬁston Hospital to be each others closest
competitor in either the first or second stage of competiﬁon between hospitals, for the
merger of Evanston and High]aﬁd Park to change the market power available to the
merged entity by changing the next bést alternative networkl available to managéd care

plans. (Haas-Wilson, Tr. 2476).

969.
reasons. {J

(Haas-Wilson, Tr. 2758, in camera). {

(Haas-Wilson, Tr. 2759, in

Dr. Haas-Wilson’s 'bargaining theory also lacks common sense for several

camera). , T

Response to Finding No. 969: | )

Respondent cites no support for the first sentence of this’ finding. Théré is no
basis for the claim Dr. Haas-Wilson’s bargaining theory lacks common sensé. The first
citation merely states a truism that whenever there is a merger without new entry the
choices to consumers will Be reduced. The second citation merely stateé another truism
that not all such reduction in choices will reduce comiaeﬁtion. Think of a merger between
two Wheat farmers in the same geographic market where consumers nbw have one less

wheat farmer to buy from, but the reduction in competition is insignificant. Dr. Haas-
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Wilson did not rely oit those two propositions to reach her conclusion that the merger
, , ‘

created or enhanced market power. Instead Dr. Haaé-Wilson conducted a scientific
inquiry into the nature of the post merger pricing and only after that inquiry did she -

‘. . ' . .
conclude that the tnerger was anticompetitive. (Haas-Wilson, Tr. 2657-58).

970. _
_} (Haas-Wilson, Tr. 275960, in camera)

H,4m , ]

Response to Finding No. 970: '

The ﬁndmg is irrelevant. There is no basis in the record for finding it necessary to

] '

measure the increase in bargaining power from the merger to support Dr. Haas-Wilson’s

testimony. {

m; (See Haas-Wllson Tr. 2622-2637, in camera)

971. {_

(Haas-Wilson, Tr. 2784, in

camera).

Response to FindAinglNo. 971:
| The Afmcllirig is irrelevant. There is no basis in the record for finding it necessary to
 determine a “magic number” of }pa)'f.er representatives who ‘needed to testify consistent
with her theoryl to support Dr. Haas-Wﬂson’s festimony. ‘The number of payer Witnesses
called to testify at ﬁial is a decision made by Complaint Counsel with .dué regard to the

desire to avoid unnecessary duplication of testimony at trial.

o72. (I
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 (Haas-Wilson, Tr. 2803-04, in camera). {

2807-08, in camera).

Response to Finding No. 972:

The cited source does not say what Respondent’s finding clalms in the ﬁrst
oo
sentence. Dr. Haas Wllson did rely on pertment 1nformat10n in reachrng her conclusion
that the merger enhanced the market power of ENH and that ENH exercised that market
power. See CCFF 373-391 for a description of the pricing data that Dr Haas-Wllson

relied upon. Dr. Haas-Wilson also relled upon economic theory and literature, (See, e. g g

' Haas-Wilson, Tr. 2473—74), testimony by payers, (See,‘ e.g., Haas Wilson, Tr. 2476-79),

(Y (S:c. c.g., Haas-Wilson, Tr.

2638- 43 2738 40, in camera) All the information that Dr. Haas erson rehed on was
- pertinent.
Nor is there any evidence in the record that Dr: Haas-Wilson ignored any pertinent

N information. While Respondents attempted to demonstrate that Dr. Haas-Wilson did not .

explore every conceivable source of information there was about the merger-and the

hospital market in Chicago a revjew of the testimony they eite, fails to show any.

information that Dr. Haas-Wilson overlooked in reaching her conclusions.

973. Inshort, Dr Haas-Wilson did not tie the evidence of post-Merger price mcreaees

to any other evidence, and she did not explain the variation in pnce increases across MCOs.
(Noether, Tr. 5983).

Response to Finding No. 973:

The finding is incorrect. Dr. Haas-Wilson did tie the evidence of the post merger
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price increases into other evidence! She did this in several ways. First, she tied the
| , ‘

evidence of the post merger price increase into other data to eliminate other explanatioris
of the price increase besides market power. (I
. ' N . . b

I (S::. -.c., Haas-Wilson, Tr. 2607-2608, 2610-2615 in

t ] )

camera). Secont, she tied the evidence of the post nierger price increase into the .

economic literature on hospital merger. (See, e.g., Haas-Wilson, Tr. 2475-76). Third, she
. tied the evidence of the post merger price inclreasé into testimony of the payers in this

case. (See, e.g., Haas-Wilson, Tr.2476-79). Fourth, she tied the evidence of the post -

merger price increase into the testimony and documents from the Respondents.i (See, e.g.,
~ Haas-Wilson, Tr. 2738-39). -

ii. -~ Dr. Haas-Wilson’s Bargaining Theofy Does Not Apply
- Here Because MCOs Did Not Play Evanston Hospital
Nk * And HPH Off Each Other Before The Merger
974.  To support her bargaining theory, Dr. Haas-Wilson relied on the testimony of -

Ballengee from PHCS that, before the Merger, she viewed HPH and Evanston Hospital as

competitors and that having both hospitals available “allowed [PHCS] to feel comfortable in
working the negotiation.” (Haas-Wilson, Tr. 2478). {

=! (Haas-Wilson, Tr. 2778, 2789 in camera). {=

(Haas-Wilson, Tr. 2778, in camera). As dlscussed below, however, the record evidence does not
corroborate Ballengee’s testlmony

Resnonse to Finding No. 974:

The fourth line of the finding, which has neither a citation to the record or a cross
reference to any of Respondent’é other findings is incorrect. Respondent cites no support

for this finding. This is contrary to the judge’s April 6, 2005 Order, Order on Post Trial
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Merger. (Ballengee, Tr. 170). {

Briefs, stating that ea_ch proposed finding shall have a'valid and correct cite to the record. '

97"5; PHCS did not play Evanston Hospital off HPH during negotiations before the

(Haas-Wilson, Tr. 2780-81, in camera; Ballengee, Tr. ]170).

Response to Finding No. 975:

‘The finding is irrelevant. On tile very next page after the testimony éited here,

Ms. Ballengee explained Why durihg negotiations she never explicitly. used the existénée
of Highland Park or Evanston against the other. She believed that everybody was aware
of the cofnpetitive nature of the two hospitals. (Ballengée, Tr. 171).

Ms. Ballengee’s testimony is a textbook example of how bargéining thedry works -
in the North Shore. Prior to the merger, PHCS developed its negotiating stratégy with
Highland Park and Evanston armed with the knowledge that “we had an alte.l'naﬁife
faciiity that we could market within our network if, in fact, the rates were ch)‘£ considered

to be appropriate ... we viewed Highland Park and Evanston as competitors, and it was

pretty well accepted within the North Shore area and the community there that they

functioned as competitors. . . . So, it was pretty well assumed that we could have one or
the other hospitals in the network.” (Ballengee, Tr. 166. See Ballengee, Tr. '166-67'

(PHCS “could choose between the two [hospitals] and work them against each other”

“because they were “competitors” prior to the inerger); Ballengee, Tr. 170 (As a result of

pre-merger negotiations, PHCS obtained lower prices than Evanston was demanding
because PHCS “had a competitive environment between the two hospitals” and “could

trade one off for the other.”)).



-}
. . . | .

. . . N . ' .
| ] (Ballengee Tr. 246, in camera; CX 46 at 1, in camera).

Notthhstandmg the “51gmﬁcantly hlgher” rates proposed by ENH the fact that “the

elimination of ‘Bvanston and Highland Park financially would be the best overall in ..
impacting «[PHCS"s] c;)sts,” and the fact that PHCS had 72 other hospitals in itg netwdrk,
. PHCS reached the conclusion that it needed tf’ retain ENH in its network. ‘(Ballengee, Tr.
154, 179, 185). The merger eliminated PHCS’S “alternative facility.” (Ballengeé, Tr. .
ee. | o
Ndwheré in Dr. HaasTWilson’s testimoﬁy does she say that managed care
organizations need to “play” one hospital off against the other for hervtheo.ry to be valid.
" (See Haas—_Wilson,' Tr: 2476). This is.simply a straw man, without substance created by

the Respohdents s0 that they can knock‘it down. However, it is irrelevant to Dr. Haas-

Wilson’s theory and empmcal work.

{—
_}

(Haas-Wilson, Tr. 2817, in camera; RX203O in camera).

Response to Filiding No. 976:

Respondent’s finding is incorrect. The cited source does not say what
Respondent’s finding claims.
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IR (Heos-Wilson, Tr. 2817-18, in camera). (N
|
. ‘“. N

Further, Ms. Ballengee’s own testimony in this matter is the best evidence of

‘"

PHCS’s views of the pre-merger environment. Her testimony confirms that PHCS

viewed Evanston and nghland Park as altematlves to each other pl‘lOI' to the merger N

A
!

(Ballengee Tr. 166 See CCRFF 975).

977, —
—} (Mendonsa, Tr. 562-63, in camera).

} (Mendonsa, Tr.

568, in camera).

Response to Fmdlng No. 977:

The finding s irrclevant. {—

(Mendonsa, Tr. 530, in

I | (' crlonsa, Tr. 520, in camera).

With réspect to the second sentence of the finding, Respdndehts distort the record.

The exchange between Mr. Mendonsa and counsel was:
-
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(Mendonsa, Tr. 568 in»camera)

With respect to the ﬁrst sentence of the finding Respondents also fail to prov1de

[ )

the full testlmonfia.l Yecord:

N |

(Meﬁdonsa,vTr. 562-'63 in ’camera (emphasis a‘dded).‘

| |
.

|

978.
(Holt-Darcy, Tr. 1594, in camera). {.

(Holt-Darcy, Tr. 1593-94, iri camera).

(Holt-Darcy, Tr. 1513, in camera):

Response to Flndmg No. 978

Respondent’s finding s irelevan. (N
| (o!t-Darcy, Tr. 1603, in
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camera). ' _ o

I Dy, Tr. 1513 i
camera (emphasis acde<), I

||,|~\

—} (Holt-Darcy, Tr. 1517-8, in camera).

!

I (:5ot-Darcy, Tr. 1518-9, in camera).

979.  Great West also did not play one hospital off another to get better rates. (Dorsey,
Tr. 1470-71). That has “never been a negotiating strategy” during Dorsey’s tenure at the v
company, and he never approved that strategy for anyone on his team. (Dorsey, Tr. 1470-71).

Resp'onse to Finding No. 979:
Respondent’s finding is irrelevént. One Heal}h (Great West)'répreSentatiQes
testified that prior to the merger, Highland Park was IIEvanston_’s “rﬁajn competitor.”
N (Neary, Tr. 600-02). Both hospitals “drew patients frorgl the same general area” and.
- offered “comparable” services. (Neary, Tr. 601-02). Post-merger, One Heélth knew that
““we were not in a strong negotiating position” because J‘"Ev;mston had purchased their
main competitor,” Highland Park. (N eafy, Tr. 600-01). This is just as bargaining fheory
“would predict; the elimination of the alfemative weakened the health plan’s bargaining
position. (Haas-Wilson, Tr. 2472). |One Health terminated ENH for a short period of
time. (Neary, Tr. 610-11; Hillebrand, Tr. 1707-08, 1898; CX 5062 at 1). After learning

by natural experiment that it would lose customers if it did not have ENH in its network,
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One Health re-approdthed the negotiating table with ENH knowing that they “were not in

[

a strong negotiating position” because there were nql alternatives to which One Health
could turn. “We knew that we had to geta contract with the hospital . . . essentially

’ : ’ g ' : . V

regardless of what the ultimate price was.” (Neary, Tr. 618-19).

- Nowhere in Dr. Haas-Wilson’s testimony does she say that managed care

organizations need to “play” one hospital off against'the other for her theory to be valid.
(See Haas-Wilson, Tr. 2476). This is simply a straw man, without substance created by
. the Respondents so that they can nock it down. However, it is irrelevant to Dr. Haas-

Wilson’s theory and empirical work.

930. (N
(Haas-Wilson, Tr. 2788-89, 2793, in camera).

Response to Finding No. 980:

The statement about Preferred Plan is from a deposition that was not in evidence.

" .- . .
1

Counsel for Requhdent merely used it to refresh Dr. Haas-Wilson’s memory, but failed
to ask Dr. HaaS-Wilsqn if it refreshed her recollection, so it has no evidentiary valﬁe;

In any event, the finding is irrelevant. Dr. Haas-Wilson testified that Preferred
Plan’s tesﬁmony is not inconsistent with fhe testimony that Dr. Haas-Wilson was relying

- on. Nowhere in Dr. Haas-WilsOn’s testimony_ does she say that managed care

organizations need to “play” one hospital off against the other. (See Haas-Wilson, Tr.
2476). This is sﬁnply a straw man, without substance created by the Respondents so that |
they can noék it down. However, it is irrelevant to Dr. Haas-Wilson’s theory and

empirical work.
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o1, (N
I, (fioas-Wilson, 2796-98, in camera).

Resbonse to Finding No. 981; ' o
- Respondent misstates the record. Dr. Haas-Wilson never answered any question
with regafd to Humana’s-tesﬁmony on this point. There is no evidence in the record a:t ail
on this issue at this point in the transcript. : ped
Nowhere in Dr. Haas-Wilson’s testimony does she say that me.naged care
organizations need to “play” one hespital off against the other for her theory to be valid. .
(See Haae-Wilson, Tr. 2476). This is simply a straw men, without substance created by
+ .the Respondents so that they can nock it down. However, it is irrelevaﬁt to Dr. Haas-
Wilson’s theory and empirical work. ' : o .
982. Mereover, before the Merger, HPH had eentracts With virtually all MICOS, with
perhaps one or two exceptions. (Newton, Tr. 457). And HPH was never excluded from
managed care contracts because of Evanston Hospital (other than Humana’s Staff model
product). (Newton, Tr. 457). . A .

Response to Finding Nvo. 982:

' The finding is irrelevant. So long as both hospitals were pricing competitively
pre-merger, there was no reason for a heaith plan to exelude one from its network.
The record shows that Highland Park considereZI Ev'anston to be a competitor
prior to the merger. Mr. Newton was “routinely concerned” about being excluded j‘from a
health plan’s network and was “informed or told by the managed ca%e company” that ‘;if
you’re not in the network, we’ve got other hospitals that will fill that bill.” (Newton, Tr.
303. ‘See also Spaeth, Tr. 2173 (Mr. Spaeth testified that if Highland Park had attempted

to raise its price prior to the merger and been excluded from a health plan’s network in
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favor of Evanston, thtt would have had a very negative effect on Highland Park.); Spaeth,

Tr. 2172-73, 2178-79 (Highland Park executives krrew that the hospital could not sustain
a strategy in which it would lose contracts or be eliminated from a health plan’s

S : , :
network.). See also Newton, Tr. 303 (“If we’re looking for a particular price or a
t

particular term in the contract that they would find not acceptable the risk of trying to

push that would be that we could be excluded from the panel.”). The threat of bemg
eliminated in favor of Evanston hospltal had the pro-competitive effect of makmg _

. ‘nghland Park “soméwhat constramed inits’ prlcmg contract negotiations.” (Newton, Tr.

‘ 303 -04). Numerous nghland Park documents conﬁrm that Highland Park felt |

: competltlve pressure from Evanston (See CX 1879 at 3-4 (“Stop competmg w1th each

. other.”); CX 4 at 1 (Highland Park did not want to “d[o] battle with one arlother” 1n “a
common battle ground”); CX 1868 at 3 (“Within the hospital’s core, comr)etition is
mainly from Lake Fo'rest and Evanston.”)). |
983. Evanston Hospital’s presence, or the presence of any other hospital, in a MCO’s

network did not make it more difficult for HPH to gain price increases from that MCO before the

Merger. (Spaeth, Tr. 2176) If a MCO decided not to accept HPH’s price proposals, HPH
simply would either lower its prices or walk away from the MCO. (Spaeth, Tr. 2176).

Response to Finding No. 983:

The fmdlng is urelevant The assertion that, if an MCO did not accept HPH’
prrce proposals, HPH would lower its prices or not contract with the MCO is completely‘ A
beside the pomt. The issue is what would make an MCO decide not to accept HPH’s
price proposals. There are two types of evidence on that issue, both pointing to the

importance of the existence of an independent Evanston Hospital to keep HPH’s prices in
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check. {
I, (B:llcngee, Tr. 167 (When

. : o '
Evanston and Highland Park were separate entities, PHCS could use one hospitél and not

S

the other.  “If, in fact, the negotiation and the rates were not going well at one hospital . .

., we had the alternative.”); Mendonsa, Tr. 530 a 0 ¥

. . D o L) ' ' v
-
in camera); Holt-Darey, Tr. 1518-19 ({ N NN

. L '
¢ B . . 1

|

I . i
came}'a). | » o |
|
—} (Chan Tr 819-21, in camera; Spaeth,
Tr. 2201-02, 217273, 2178) {—

. e

(Baker, Tr. 4739, in camera, Haas-

| Wilson, Tr. 2729, 2731-32, in camera).

The only reasonable conclusion from this evidence is that the existence of
Evanston Hospital as an independent alternative to Highland Park that a managed care

organization could include in its network did affect the prices that HPH could charge.
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Miii. - ' Dr. Haas-Wilson’s Bargaining Theory Does Not Apply
oo Here Because She Admits That A Network Without
‘ ENH Would Still Be Marketable

1

o34 (I
I | (13- Wilson, Tr. 2762, in camera).

’ Respdnse to Findiné No. 984:

The finding is irrelevant. Respondents have created a straw man, without

EN U

substance or applicability to Dr. Haas-Wilson’s testimony. Nowhere does Dr. Haas- '
WilSon sasf fha'; a network with ENH could never be marketable. Dr. Haas-Wilson
applied bargaining theory to the ne"gotiations 'l;etween hospitais and mmaged care
organizations .. pnder bargaining theory the outcbme of the bargaining between the
hospital and the managed care organization will depénd on the bargaining position of

| each participant. The bargaining position of a party is determined by the value of the next

best alternative a\;gilable to that party. (Haas-Wilson, Tr. 2469-72). If the merger

changed the next l?ést alternative for a managed care organization so that the next best
alternative to réaching a contract with Evanston was less ‘desiral':ale, the managed cére
organization will be in a worse bargaining position and ENH would be in a better
bargaining position post merger. (Haas-Wilson, Tr.2472-73). NoWhere does Dr. Haas-
Wilson say that the network without ENH must not be ma;ketable, only that it be less
desirable to the managed care organization than the néh&ofk the managed care
organization could have had pre-merger if it did ﬁot reac_:h an agreement with Evanston
Hospital. |

In fact, the only managed care organization that sought to market its network
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. without ENH was One Health. See CCFF 1101-77 for the complete story of One

Health’s post merger négotiations with ENH. One Health found that its network was not

o,

marketable without ENH and had to obtain a contract with ENH. (CCFF 1152-58).

'

| 985. {
I  (112:s- Wilson, Tr. 2762, in cimera). (R

(Haas-Wilson, Tr. 2763-64, in
A ’ T

camera). : : e

Response to Finding No. 985:

The finding is incomplete and misleading. Thé finding is incomplete because the
marketability of the network would dcpénd upon the deSirability of the coverage of the
+ .network. Both extensive networks and low premiums are desirable traits for health
insurance products. However there is a tradeoff between the two. (‘Haas-WilSoﬁ, Tr.
2462). One Health, the only managed care organization that attempted to tai;e that

tradeoff and market a network without ENH found that it could not. (CCFF 1152-58).

986. {

I (1 z5- Wilson, Tr. 2765-66, in camera). (Il

(Haas-Wilson, Tr. 2766, in camera). .

Response to Finding No. 986:

The ﬁnding is irrelevant. The issues that Dr. H.;:Las-\'Vilson was asked to address }
was whether the merger created or enhanced market power and whether _ENI-I exeréised
that market powér. (Haas-Wilson, Tr. 2448-49). There is no evidence in the rgcord fo
even suggest that it was necessary for Dr. Haas-Wilson to reach her conclusion to
measure the decrease in premium necessary to market a post-merger network without

ENH.
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37 (.
I (1:12as-Wilson, Tr. 2766, in camera).

(Haas-Wilson, Tr. 2768, in camera). {| | j j R

(Haas-Wilson, Tr. 2769-70, in camera). . .
' .

Response to Finding No. 987:

- Complaitit Counsel have no specific responsé.

- 988. {
: (Haas-Wilson,
Tr. 2773, in camera). {

(Haas-Wilson, Tr. 2773, in camera).

Response to Finding No. 988:-

This 'ﬁnding is incomplete and misleadi:ng.' Dr. Haas-Wilson made clear in her
testimony that a pre-merger network which did not have Evanston and GlénBrook
~ Hospital coilld havé had Highland Pallfk Hospitél in the Inetwork. After the merger that
alternative, of having Highland Park but not Evansfon and Glenbrook was no longer :
available. (Haas-Wilson, Tr. '2'472-2473).

iv. Dr. Haas-Wilson’s Bargaining Theory Does Not Apply
Here Because There Was Little Selective Contracting In
. The Chicago Area

989. Dr. Haas-Wilson’s bargaining theory is based on the concept of selective
contracting. (Haas-Wilson, Tr. 2457-59). Selective contracting is where MCOs contract with a
limited number of hospitals rather than all the hospitals in an area and use their bargaining ability
to steer volume to the contracted hospitals, thus inducing price competition among hospitals.
(Noether, Tr. 5980-81).

Response to Finding No, 989:

- Respondent’s finding is incomplete. In selective contracting, the ability of the
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health plan to exclude a hospital from its network is a powerful tool and defines each

side’s bargaining position. (Haas-Wilson, Tr. 2470. 'See also Noether, Tr. 6189). When a
) . 13

health plan is putting together its provider network, if one hospital is asking for what

appears to be a particularly high and unreasonable price, the health plan will look at its

alternatives. (Haas-Wilson, Tr. 2470). Health plans will seek to pﬁt together an attractive

1"5

network for potential buyers, while at the same time keeping premiums (i.e. the prices at
which it sells its products) low. (Haas'-Wilson, Tr. 2457).
990. In the absence of selective contracting, a MCO attempts to have all hospitals in

their networks and, as a consequence, the MCO would not have the, same bargaining leverage it
would have had if it engaged in selective contracting. (Noether, Tr. 5 981)

Response to Finding No. 990: .
Respondent’s finding is mcomplete The fact that a health plan may “attempt”
have all hospitals in its network does not mean that the health plan will reach a bargain
.over price with every hospltal and mclude every hospital in its network. (See Haas- -
Wilson, Tr. 2457- 58) Selective contracting is prevalent when “different insurance
' companies have different numbers of affiliated hpspitals,” even in a situation where the
health plan only excludes a few hospitals from its netwerk. (See Haas-Wilson, Tr. 2459-
60).
991. There was never much selective contracting in the Chicago area. (Noether, Tr.
5981). An analysis of the size of various managed care networks in the Chicago area shows that
all MCO networks are very large and fairly inclusive. This supports the conclusion that MCOs

contract with the vast majority of hospitals in the Chicago area. (N oether, Tr. 5982 (describing
DX 7045)).

Response to Finding No. 991:

Respondent’s finding is incorrect. There is no requirement that a health plan
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exclude many hospitdls for selecti\te cqntracting to be prevalent. (See Haas-Wilson, Tr.
: N 3
2459-60). Second, ‘health plan testimony demonstratesthat selective contracting is very
prevalent in the Chieago' area. (See Neary, Tr. 587-88 (Before the merger, One Health’e
selectivity in chodsing hospitals for its network forced hospitals to compete harder for the

health plan’s busmess) Mendonsa Tr. 484, 485, 491 (Aetna contracts with about 88-out

of a total of 100hospitals in the Chicago area. Network composition ie “critically vital” to
Aetna’s ability to marl(et a network to employers. Aetna has to have the “discounts so [it]
. can have the right pncmg, > and “the proper aocess to get the busrness ””); Ballengee, Tr.
154 56 (PHCS has 75 hospltals in its network in the Chicago area. When PHCS weighs
whether or not to exclude a hosp1ta1 it takes into account other hospitals and

comparablhty or some degree of parity of rates.”); Holt-Darcy, Tr. 1420 (UniCare had
_roughl'y 90-96 hospitals in the Chicago area in its network. Unicare considers -“geographic
" need, .. .. marketing peeds” and ‘5access” when developing its network.); Foucre, Tr. 881,
884-85 (There wete approximately 98 hospitals in United's network at the end of 2002.
For a health plan to market and sell a hospltal network; the geographic location of the
hospitals is unportant for two reasons: (1) a consumer’s “primary decision-making factor
in selecting a hospital is very often the location of the hosoital and the distance they have
to travel to seekservices,” and (2) ensuring an adequate network compared to their
competitors in the geographies of where decision-makers of key employers reside is also
important.)).

The record is replete with examples of health plans terminating hospitals that did

not meet their network requirements. (N
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il

: (Mendonsa, Tr. 568-

"
569, in camera). Similarly, in the late 1990s, PHCS eliminated the University of Chicago
from its network when the hospital refused to lower itsb‘lf'lates. (Ballengee, Tf. 155, 189-
90). Similarly, United terminated the elght hospitals in the Advocate system, in 2002 :
oo
when the system no longer met United’s network needs (Foucre, Tr. 931- 32) In these
situations, the health plans were able to exclude hospl_tals because they could create |
viable, marketable networks with alternative providers. In'contrast, One Health
terminated ENH because it believed fhe merged entity’s 2060 price increases to be
“excessive” but was forced to return to the negotiatin'gltable - in a weakened negotiatiné
positioﬂ - becauee it could not market its network without the ENH hospitals. (Neary, T'r.
609-11, 615-19). ” |

Respondent’s findings recognize that there is selectlve .contracting in the Chlcago

area. (See RFF 149 ({—
I . - c.rc7c; REF 178 (United

terminated 8 hospitals between 2000 and 2002)).
992. This analysis further indicates that, in the Chicago area, HMO and PPO networks

are about the same size. (Noether, Tr. 5982). For example, {| G

} (Holt-Darcy, Tr. 1584-85, in camera).
Traditionally, in a market where there was more selective contractmg, HMOs would be smaller
than PPOs. (Noether, Tr. 5982). :

Response to Finding No. 992:

N (See CCRFF 991 (discussing the fact that selective contracting is prevalent in the

Chicago area)).
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993.  There are 80 f6 90 hospitals in the Chicago area; excluding VA hospitals,
pediatric hospitals and private psychological institutions. (Ballengee, Tr. 154). PHCS has 75 of
these hospitals in its network in'the Chicago area. (Ballengee Tr. 154).

Response to Fmdmg No. 993:
. ' . ) * .
~ Respondent’s ﬁnding is incomplete and misleading. Even contracting with 75
|

hospitals, PHCS excluded hospitals because their rates were too high relative to
comparable hospitals. (Ballengee Tr |18'9 90.) When PHCS evaluates whether to
exclude a hospijtal from its network, it looks at other hospitals to see if they will give

. PHCS the access that'its ciients want to the serviees they are looking for. .-(Balliengee, Tr.
15 5). Location plays arole in that evaluation (Ballengee, Tr. 155-156). For exarnple
Ms. Ballengee festiﬁed that, prior to the merger, if negotiations with Evanston or

: 'Highland Park were not g01ng well, PHCS could have chosen to include only one of the
two hospitals in its network before the merger and worked them against each other.
PHCS?’ strategy ce'ntéred on the fact tirat it could.have eliminated one of the,hospitals
from the network and utilized the other as the alternative hospital. (Ballengee Tr. 166-
67; Haas-Wilson, Tr. 2477 79)

| PHCS also engaged in selective contracting when it decided to drop the

University of Chicago. (Ballllengee,‘Tr. 155-56, 189-90.). Because it had good
substitutes, PHCS used its bargaining poSition to avoid the higher prices and eliminated -
the University of ._Chicago from its network. (Ballengee, Tr.189-90 (Comparing the

University of Chicago‘ against Northwestern, Loyola, and Rush Presbyterian but not

Evanston).
904. (.
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(Holt-Darcy, Tr. 1584, in

_ b (HoltDarcy, Tr. 1583-84, in camera). In fact, (| EEEEEENNE

camera).

Response to Finding No. 994:
S . o
Respondeﬁt’s finding is incomplete and misleading. Unicare includes the .

hospltals in its network that wﬂl cover its “geographlc need, . marketing needs” and

“access’ reqmrerrwnts (Holt Darcy, Tr 1420> {—
. (:iolt-Darcy, Tr. 1518-9, in camera). (N
I (:o!-Darcy, Tr. 1517-8, in

camera). B

V. Pertinent Documents Do Not Support Dr
Haas-Wilson’s Bargaining Theory

995 Complaint Counsel may rely on documents from the files of ENH and Bam that
- refer to the term “leverage™ to support Dr. Haas-Wilson’s bargalmng theory

Response to Finding No. 995:
Complaint Counsel have no specific response. 1
996.  Bain used the term “leverage” in some of its consulting materials. The word

“leverage” as used in the Bain documents means “position.” (RX 2047 at 34, 39 (Ogden, Dep.);
CX 74 at 22; RX 1786 at BAIN 17641). {

(RX 2047 at 29
(Ogden, Dep.); CX 1991 at 2, in camera). Bain advised ENH that it “should recognize its
position and not be afraid to ask to be paid fair market value” for its services. (RX 2047 at 39-40

- (Ogden, Dep.)). '
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Response to Finding No. 996: ' | | K

Respondentb’s finding is incomplete and mislegding-. The various, thin and after
the fact meanings Respondents ascribe to the word “leverage” as used by Bain in its
merger integration presentations defies the plain text of the presentations. Bain
consistently advised ENH that ENH’s ;‘negotiating leverage [with health plalls] should
increase w1th increased scale.” (CX 74 elt'22). To read “negotiating léve_rage” in this

context to mean anything else besides “bargaining position” or “negotiating strength” is .

contrary to the clear meaning of the words. Indeed, Bain emphasized ENH’s

. “marketplace position™ and conveyed that “with the Highland Park merger, ENH now

' commands a 55% market share.” (CX 1607 at5). ' .

- Likewise, Bain advised ENH that ENH had “significant leverage” w1th health
plans because the combined ENH/HPH entity would be the largest in adm1s51ons volume
in the Chicago area. (CX 74 at 15). In the PHCS action plan, Bain adv1sed ENH that it
had “the required leverage to gain PHCS’s agreement to, improved terms” because PHCS
was heavily reliant on the combined ENH/HP entity, with ENH/HP 'constitutlng “over
30% of [P.HCS] Nclrth Shore admissions.” (CX 67 at 39). ,

Indeed, ENH itself ullderstood that Baih’s use of the term “leverage” incorporated
the.céncept of bargaining power in contract négotiations with health plans. _(Hillebrarld,
Tr. 18(ll-02). In a December 1999 preéentation to Stelnclard and Poor’s, ENH
emphasized that it had “negotiating strength as a combined system of 3 hospitals” over

managed care. (RX 704 at ENH HJ 001645).
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~ 97 (N (N octher, T
6106-07, in.camera). (-
(Noether, Tr. 6107, in camera).

Résponse to Finding No. 997 :
. .. ‘ ' . :
Respondent’s finding is incomplete, misleading and irrelevant. As described in
1

CCRFF 996, Bain utilized the word “leverage” in its merger integration advice to mean

“stréngth” or “bdrgaining pdsition.” (See CCRFF 596). Whether and how Bain utilized -
leverage in otherv contexts is irrelevant. Indeed, Respondent claims that in RFF 996 that
. the térrﬁ “leverage”. had two different meaninlgs. (See‘RFF 996).
Respondent’s sole source for this finding is the testimony of Dr. Noether; Dr. .
Noether waé qualified as an cxp‘ert' in thls c;else in the' fields of “industrial orgé_nizétipn
~ economics, with particular emphasis in healthcare economics and antitrust” (Noether, Tr.

5899). She did not draft the documents in question or work for Bain.

o0s. (I

=! (RX 2047 at 65 (Ogden, Dep.); RX 1786 at BAIN 17641; Hillebrand Tr. 2014-15;

Noether, Tr. 6107, in camera). After the Merger integration project was completed, Bain worked
on a cost reduction project for ENH. (RX 2047 at 62 (Ogden, Dep.)). Bain discovered that ENH
was not good at negotiating contracts across the board, and developed a “vendor strategy,” which

- recommended that ENH approach vendor contracting in a systematic way. (RX 2047 at 62-63
(Ogden, Dep.)). Bain examined ENH’s contracts with large national suppliers of medical
products, and found that ENH’s contracting practices in this area were “haphazard.” (RX 2047 at
63 (Ogden, Dep.)). Bain’s advice “looked very much like what we said on the contracting side:

to be more systematic about it, to do our homework, to get everybody together in a room, we laid
out a process for them going forward.” (RX 2047 at 63-66 (Ogden, Dep.); RX 1786; Hillebrand,
Tr. 2016-17). Bain thus advised that ENH look at its “leverage” and hospital suppliers’
“leverage” when entering negotiations with the hospital suppliers. (RX 1786 at BAIN 17641).
Hillebrand understood that Bain was using “leverage” to mean “strengthen the position” to
purchase supplies. (RX 1786 at BAIN 17641; Hillebrand, Tr. 2016-17).

Response to Finding No. 998:
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Respondent’s finding is incomplete, misleadin‘g and irrelevant. As described in

CCRFF 996, Bain utilized the word “leverage™ in its'merger integration advice to mean
o :

“strength” or “bargaining position.” (See CCRFF 996). Whether and how Bain utilized

. . W
leverage in other contexts is irrelevant.

999. Bain did not advise ENH that the Merger resulted in market power. HPH was '
really a non-issue to MCOs. So the “leverage” that ENH had with MCOs after the Merger was a
function of where they had been paid before the Merger, and ENH’s position as a major-s1zed
hosprtal (even without HPH). (RX 2047 at 41 (Ogden, Dep.)).

Response to Finding No. 999:

Respondent’s finding is misleading and incomplete., The merger made a

« .difference m renegotiation results. {_
—. | | 'i ]
(X
1591 at 3, in camera). These price increases were in' keeping with B"ainv’s advice. As
described in CCRFF 996, Bain utilized the word “leverage” in its merger integration
advice to mean “strength” or “bargaining position.” (See CCRFF 996).

Reepondent’s finding that “HPH was really a non-issue to MCOs” Wes directly
contradicted by t_he health plan witnesses. Testimony frem health plan represegtatives
established that the broader geographic coverage of the combined Evanston-HPH entity
had a significant impact on the negotiaring dynamic. ﬂeelth plans no longer had the
option of combinirlg either Evanston or Highland Park with another hespital to provide

coverage for the crucial North Shore area.. (See CCFF 969, 999-1015, 1030 (United
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experience); CCFF 1080-84 (PHCS experience); CCFF 1152-62 (One Health
experience); CCFF 1204-10 (Aetna experience); CCFF 1281-88 (Unicare experience)).
1000. Similarly, the. terin “leverage” as used in ENH documents does not mean market

power. Neaman defined his yse of the term “leverage™ to mean the “ability to succeed.”

(N eaman, Tr. 958). ' :

Response to Fihding No. 1000:

- Respondents ﬁndmg is mcomplete rmsleadmg and contradicted by the record

evidence. Mr. Neaman s self-.servmg testimony on his use of the term ‘-‘l_everage isnot

. credible, is on its face nonsensical,and is con:rradicted by numerous documents and
supporting testimony. (I
(CX 1566 at 9;‘Nqaman, Tr. 1138, in camera). Mr. Hillebrand admitted tlvlat't-he phrase
“increase market leverage mcludes the potential to get h1gher prices from health plans
and to increase bargaining power. (Hillebrand, Tr. 1790-91, 1801-02, 181 1-12; CX 394
at3 ; CX 2070 at 3). In a Majf 2000 planning document, ENH recogﬂizg:d tilat achieving
“a léadership positiOI; (#1 or #2) an'd sigﬁiﬁcant market share (>30%)” even in small
market areas, “increases coﬁtracting' leverage with health pians and émployers.” (CX 86
at 2-3). V(See also CCFF 1451-1461 (ENH after the fact explanations of the use of term
leverage are factqaﬂy implausible)). |
1001. Complaint Counsel also places undue reliance on the term “indispensable” used in-
some ENH documents. HPH hoped to become “indispensable™ to the market by improving its
quality of care, not from a market power perspective. (RX 367 at ENH DR 4205). For example,

the Lakeland Finance Committee’s August 18, 1998, Managed Care Review stated that one of
HPH’s goals was to “[i]ncrease patient satisfaction and patient loyalty to the hospital and the
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physwlans making [Highland Park Healthcare, Inc.] 1nd1spenSable to any maJ or player in the
managed care market.” (RX 367 at ENH DR 4205). A ’

Response to Finding No. 1001: ' .

. Respondent’s finding is contradicted by other. regord evidence. Evanston’s
repeated ose of Vthe term, “indispensable,” was clearly iti some instances in the market
power context. For.example, part of tﬁe “market influenee” goal in the NH North
proposed merger Was to “capture 30-40% of key health plans” and achieve a level of
“indispensability.” (CX 394 at 13). Evanston also had a qualify goal separate and apart .
from “mafket influence.” NH North was to differentiate itself wﬂh “Superior outcomes”

. .and “best physicians.” (CX 394 at 13). As a central pillar of its merger strategy,'

Evanston was to become “indispensable” to health plans through increased market share,

~and market power

1002,

=! (Noether, Tr. 6107-08, in camera; CX 7, 8, 9 and 10). {=

(Noether, Tr. 6107, in camera). As Hillebrand explained, ENH achieved
the price increases noted in these documents precisely because in 1999-2000 Evanston Hospital/
- ENH realized it was not being fairly compensated by many purchasers of care for its chmcal
services. (Hillebrand, Tr. 2026).

Response to Finding No. 1002:

Respondent’s finding is only relevant if its learning about demand hypothesis is

correct. As Complaint Counsel set forth in their original findings, the learning about

demand excuse is implausible. (See CCFF 1972-2031). {{ G
(See CCFF
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19832015, in cemert). {

|8 (Béllengee Tr. 166-69, 171'.Mend0nsa Tr. 530, in cainera)

3. Empmcal Analy51s Oof Prlce Changes Does Not Show That The
Merger Conferred Market Power

a."  Professor Baker Measured The Relative,
» v Non-Quality-Adjusted Post-Merger Price Changes In The
Reasonable Range Of 9-12%

1003, {—

}

(Baker, Tr 4617-19, 4795 96 in camera)

Response to Fmdmg No. 1003:

| This proposed fmdmg is incomplete and misleading. {_
.
. (5, Tr. 4617-
4619 (emphasis added), in cérﬁera). 'With respect to whether that is in a “reasonable
‘raﬁg.e as the sectién heading suggests, Cbmplaint Counsel contrasts that to the 5% price
increase generally used in £he deterﬁlination of whether a rﬁerger should be challenged

under the Mergé'r Guidelines.

1004 { NN

, (Baker, Tr. 4619-20, 4646,

4795-96, in camera; Haas-Wilson, Tr. 2637, in camera).

Response to Finding No. 1004:
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This proposed finding is'incomplete and misie'ading. {— :

it

Y . (B2kcer, Tr. 4619-

20 (emphasis added), in camera).
)

i L}

(R

B (B:ker, Tr. 4796-97, in camera). | 4
1005. (I

(Baker, Tr. 4631, in camera).

(Baker, Tr. 4631, in camera).

Response to Finding No. 1005:

' This proposed finding is incorrect and misleading. Although economic theory -

does not predict that decreases in outpatient services prices would lead to increases in
inpatient service prices, Dr. Haas-Wilson analyzed the possibility that a MCO might be
willing to pay higher prices for inpatient services if they were getting outpatient services
at a lower price. (Haas-Wilson, Tr. 2487-83). (| GTGTGNGcIcININININDE
(Haas-Wilson, Tr. 2607-08, in camera). {_4
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B} (Haas-Wilson Tr. 2614-15, in camera;

: N
 see also CCFF 600-608).

Dr. Baker himself found that outpatient prices increased more at ENH relative to

his control group than inpatient pnces (CCRFF 1004)

In any event, Dr Baker, the sole source cited for this finding, lacked credlblhty

(See CCFF 1742-1762). Y .

{

E _ _ ! (Baker, Tr. 4642-43, in camera). .

" Response to Fin(ijng No. 1006:
'lJ -

Complamt Counsel have no spec1ﬁc response. '

1007, (I
B (Baker, Tr. 4621, 4740, in camera). ([

" (Baker, Tr. 4637-38, 4755, in camera).

Response to Finding No. 1007:

Complaint Cbunsel have no specific response.

1008.

(Baker, Tr. 4628-29, in camera).

" Response to Finding No. 1008.:

The finding is misleading. (NG
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I (A cnded Glossary of Terms at 4, April 22, 2005).
. . ‘ o, -

. S R .
} . . "
— )

] v . 'I \ - AN
I (~cnded Glossary of Terms at 4, 6, 9, April 22, 2005) |

The finding is irrelevant. All the results Dr. Haas-Wilson testified to at trial were

reimbursement per case.

" Inany event, the sole source for this proposed finding is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762).

1009. {—

(Baker, Tr. 4633, in camera). {

(Baker, Tr. 4633, in camera).

Response to Finding No. 1009:

The sole source for this proposed finding is Dr. Baker, Who lacked credibility.

(See CCFF 1742-1762). (N
(Baker, Tr. 4633, in camera). | N EEEEEEEEN
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(Baker, Tr. 4633, in camera).
. . { ' ‘ .
¢ |

— (CCFF 497-502).

1010. {—
—} (Baker, Tr. 4635, in camera).

— (Baker Tr. 4635, in camera).

Response to Fmdlng No. 1010:

This proposed finding is ineomplete and mlsleadmg —

_ } (Haas-Wilson, Tr. 2511-12 (referring to
DX 7010, in camera) in camera; CCFF 466) {—
_}b (See generally Haas-Wilson, Tr. 2511-13, in camera).
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The finding is also irrelevant. {_
—} (CCFF 497—

502).

'

In any event, the sole source for this proposed finding is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762). - , | ' ‘

1011. {_
(Baker, Tr. 4648, in camera).

Resnonse to Finding No. 1011: .

This proposed finding is incorrect. {—
(CCFF 497-502; 1742-1762).

Such actions lead to the conclusion that Dr. Baker lacked credibility. (See CCFF 1742-

1762).

b. Problems With Available Data Render Professor Baker’s Price
Estimates Conservative

1012. (I

(Baker; Tr. 4621-22, in camera).

{
_ =! (Baker, Tr. 4622, in camera). |

Response to Finding No. 1012:
The finding is mlsleadmg {—
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. (Baker, Tr. 4739 4786-87, in camera; RX 2040 at 4, in
camera). {—
— } (See CCFF1742- 1762) (-

The finding is not supported by the citations. The first sentence does not say what

* Respondent claims Dr. Baker sic.
I (= 174622,

camera, emphaszs added)

* This proposed finding is mcomplete {—

| (CX 6279 at 19, in camera; CCFF 683-691). [N

|

(Baker; Tr. 4622, in camera). (I
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_} (Baker, Tr. 4627, i camera).

In any event, the sole source for thls proposed fmdmg is Dr. Baker who lacked

credibility. (See CCFF 1742 -1762).

1013,

- (Baker, Tr. 4625-26, in camera). || '

(Baker, Tr. 4628, in camera).

Response to Finding No. 1013

This proposed finding is irrelevant. {—

(Baker, Tr. 4642-43, in camera). {|J R

(See Baker, Tr. 4643 -44, in camera)

In any event the sole source for this proposed ﬁndmg is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762).

1014. {—

(Baker, Tr. 4806-07, in camera). {

(Baker, Tr. 4807, in camera).

Response to Finding No. 1014:
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The cited soutte to the first sentence does not say what Respondent’s finding
. | .
claims. Dr. Baker 'never uses the terms wide varian_ées in his answers, merely stating that
thé numbers are different':' Complaint Counsel attempted to introduce tile underlying
tables that Dr. B.aker‘{?vas testifying aboﬁt but Respondents objected and Chief Judge
McGuire upheld the Respondent s objection and refused to admit Dr. Baker’s tables
(See the Court*s*Order Denying Compia;nt Counsel’s Motion for the Admission of, -
- Portions of Dr.,Baker s Expert Reports Into Evidence dated May 10, 2005). It is

, impossible therefofe- to obj ecﬁvely: determine whether in fact the differences yielded

“wide variances.”

The ﬁndmg is a non sequltur {— ‘
I (¢, ¢.c. CX 5001 at4, 6, 8
(Aetna contract for pi*e-merger I-IPH), CX:5007 at 4, 7, 10 (Aetna contract for pre-merger'
Evanston Hospital); CX 5068 at 27 ({—) in.

camera; CX 5070 at 28 30 (PHCS contract for pre-merger Evanston Hospltal)) Given
that, there is no reason to think that the average price at Highland Park will have the same -
relationship to the average price at Evanston with and witﬁout obstetrics.: For instance, if |
Highland Park Iéharged less for meternity th@ Evanston, deleting the maternity cases will
make Highland P,a:fk’s prices seem higher relative to Evanston than if maternity cases are
included. Since managed care organizations actually paid for all hospital stays of people
covered by their insurance, inclﬁding maternity stays, the mbst accurate price comparison

would, of course, include all services, including maternity.
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In any event, the sole source for this proposéd finding is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762). '

1015, {— 4
_} (Baker, Tr.

‘ 4627-28 in camera).

Response to Finding No. 1015:
.

This proposed finding is urelevant and mlsleadmg {—

) —} (Haas-Wilson, Tr. 2518, 2524-25, in camera; CCFF -

W

W

(lJ'l

W

~J

\O

e
=

_} (Baker, Tr. 4640-4643, in camera).

See also CCRFF 1012-1014 dlscussmg that the clanned problerns did not affect Dr.
Baker’s analysis.

- In any event, the sole source for this proposed finding is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762).

1016. {—

=’ ! (Baker, Tr. 4645-46, in camera). T

A
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t

_ ' (Baker, Tr. 4646-47, in camera).

Response to Fmdmg No 1016: ‘ ' .

The finding i i mcomplete and misleading |

wAm

. e
’ w»
w

N
Ln
o0
l})
oo
W
‘i.
L]
Q
3
Q
~
g

2

B (Scc CCFF 376-3 80).

In any event the sole source for this proposed finding is Dr. Baker, who lacked
credlblhty (See CCFF 1742-1762).
c.. . Dr. Haas-Wilson’s Empirical Analysis Fails To Support The
Conclusion That Post-Merger Price Changes Are The Result
Of Market Power :

1017.  Dr. Haas-Wilson admitted that she did not use the Merger Guidelines as the

theoretical basis for her empirical work in this matter. (Haas-Wilson, Tr. 2467-68).
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Response to Finding No. 1017: . e

This proposed finding is irrelevant, incomplete and nlisleadrng. (See CCRFF 515
. A
(rliscussing the Merger Guidelines do not provide an appropriate framework for analyzing
this Merger b‘ecause they are based on developing a meael to esrimate whether a merger .
will create market power in the future.)). In this case, Dr. Haas- Wllson analyzed this '
)
merger by addressmg the question Whether the merger' did create or enhance market

power. (Haas-Wilson, Tr. 2448, 2468).

1018. Dr. Haas-Wiison further admitted that she did not write her rebuttal report.

(Haas-Wilson, Tr. 2449-50, 2671). Moreover, Dr. Haas-Wilson did not know who wrote the first
draft of her rebuttal report. (Haas-Wilson, Tr. 2671-72). Dr. Haas-Wilson only taught one course
at Smith College and was doing no other consulting work during the Fall semester, when her
rebuttal report was wrltten (Haas-Wilson, Tr. 2672).

Response to Finding No. 1018:'

" This proposed fmding is‘incomplete and miSleading and irrelevanr.v Uniike Dr.
Noether and Dr. Baker, Dr. Haas-Wilsen does not have a staff of 30 consultants who
assisted her in this a551gnrnent (Haas-Wllson Tr. 24'150) Dr. Haas-Wilson makes her

living as a professor at Srmth College and not at a consultmg firm. Dr. Haas-erson

~wrote the initial outline that was the basis for the rebuttal report, and reviewed everything

that was written in that report. (Haas-Wilson, Tr. 2449-50). Her course work at Smith
College and consulting work is irrelevant to this litigation.

1019. Prior the filing of the Complaint in this matter, Dr. Haas-Wilson told the FTC |

they “had a strong case.” (Haas-Wilson, Tr. 2673).

Response to Finding No. 1019:

Complaint Counsel has no specific response.
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. 1020 Dr. Haas-Wilbon reached this conclusion before doing any analysis of the clalms
data and before rev1ew1ng deposmon transcripts. (Haas-Wilson Tr. 2674-75).

Response to F_mdlng No,. 1020: 4 \
Respondent mischaracl[erizeé the testimony of Dr. Haas-Wilson. Dr. Haas-
Wilson testified that ”she had not reached a conclus1on prior to the filing of the Complamt

in this matter. Instead, pnor to the filing of the Complamt she told the ETC that they

i | #
“had a strong case,” which was not a tonclusion.

'This proposed finding is also incomplete and misleading. Dr. Haas-Wilson had

read and reviewed many investigational hearing transcripts in this case before she told the

FTC that they. “had a strong case.”. (Haas-Wilsoh Tr. 2675).

i. * Dr. Haas-Wilson’s Empmcal Theory Is Flawed

1021. {—

(Haas-Wilson, Tr. 2745-46, in

Response to Finding| No. 1021:
The finding is irrelevant and misleading. {| GG
I (:ics- Wilson, Tr. 2745-46

in camera). Dr. ﬁaas-Wilson, following economic theory as a guide, developed a list of

ten possible explanations for the price increase. She did not include in her list every

possible explanation, but limited the list to those that economic theory suggested “would
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be potential explanations for the large post-merger nriee increase at ENEL” (Haas—

Wilson, Tr. 2480-81). {_ } (See

generally, Haas-Wilson, Tr. 2482- 88 (discussing DX 7024).

'n

F_

l"\

(Noether, Tr. 6239-43 in
camera) {—

(Noether, Tr. 6240-43 in camera),

" See also CCRFF 894-923 for Complaint Counsel’s reply to the effect of the

_personalities of the negouators at ENH and United.

1022. {—

(Haas-Wilson, Tr. 2755, in camera).
Response to Finding No. 1022:
| This ﬁnding is irrelevant and misleading. Dr. Ellaas-.Wilson, following economic
theory as a guide, developed a list of ten possible explanations for the price increase. She
did not include in her list every possible explanation, but limited the list to those that |

economic theory Suggested “would be potential explanations for the large post-merger

price increase at ENH.” (Haas-Wilson, Tr. 2480-81) ([

(See generally, Haas-Wilson, Tr. 2482-88 (discussing DX 7024). (| | |GN
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(Haas-Wilson, Tr. 2755, in camera).

¢ .|

. |

| i : .
1023. (I
(Haas-Wilson, Tr. 2545-46, in
camera). For example,'Dr!Haas-Wilson did not consider the impact of mergers between MCOs

on post-Merger price increases. (Haas-Wilson, Tr. 2688-89). {—

(Haas-Wilson, Tr. 2743, in, camera; see Section VIL.D.2.c.vii).

] |
1

Response to Fmdmg No. 1023
This- fmdmg is irrelevant. {— -

_} (Haas-Wﬂson Tr.

2743 in camera)
~ii. - Dr. Ha_as-Wilson’s Methodology Is Flawed
(1) ' Dr. Haas-Wilson Measured The Wrong Prices

1024. {—
I, (Hicas-Wilson, Tr. 2853, in camera; Mendonsa, Tr. 557,

Holt-Darcy, Tr. 1541, 1586-87; Hillebrand, Tr. 1861-62, 2019; RX 844 at ENH JL 2023). {-

(Haas-Wilson, Tr. 2510, in camera).

Response to Finding No. 1024:
This finding is incomplete and misleading. {|iEEEEEG_—_———
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. camera, CX 6282 at 6, in camera).

-
= -

I (11225 Wilson, Tr. 2510-11, 2518, in camera; CX 6279 at 3, in

. ‘"
camera; CCFF 465, 468).

.

'
) )

(Haas-Wilson, Tr. 2510-11, in camera; CX 6279 at 18-19, in. |

+

|

)
(Haas-Wilson, Tr. 2549-50, in camera). (NN

|

} (Haas-Wilson, Tr. 2631-35, in camera;

CX 6279 at 20, in camera. See CCFF 643- 682)

1025. {—
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‘

—} (Noether, Tr. 6113, in camera).

Response to Fmdmg No. 1025

This proposed fmdmg is incorrect. {_

(Haas-Wilson, Tr. 2451- -52). {—
' ' (Hlaas-Wilson, Tr. 2732-34. See CCFF 394-487). {—

(CX 67 at 4. See also CCFF 1616-1628. (discussing the product

market as inpatient services.)). -

e

(Haas-Wilson, Tr. 2487-88). (N

I (:2:5-Wilson, Tr. 2607-
08, in camera). {_
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I (1iaas-Wilson Tr. 2614-15, in camera. See also CCFF 600-608, -
. Yl A
ccrr 1635-1644 (NG
’ . . ] ' o
This is consistent with the finding by Dr. Baker that relative to Dr. Noether’s
control g_rbup outpatient prices increased at ENH faster than inpatient prices post-merger.

(See CCRFF 1004). S S

1026.

v
0

(Baker, Tr. 4631-32, in camera). {

- (Baker, Tr. 4632, in camera). {
. (CX 6279 at
4-5). ‘ “ : , o
Résponse to Finding No. 1026: | ;0 o
The finding i imeievant. (N
- —} (CX 6279 at 3. See also CCRFF 1024). | |
In addition, last sentence in the ﬁnciing is misleading. Dr. Haas-Wilson did not
calculate the relative price increase at ENH cbmpared to a control group unless the data
sourcé contained data on other hospitals’ prices. Since tﬁe data that came from ENH

either through NERA or in response to CIDs, only had data from ENH and not other

hospitals, Dr. Haas Wilson could not compare the price changes relative to a control

611



group. - BT ' '

In any eveﬁt the sole source for this propose;d finding is Dr. Baker, who lacked |

credlblllty (See CCFF 1742 1762)

1027. {—

(Haas-Wilson, Tr.

2514, in camera). {

=! (Had$-Wilson, Tr. 2839-40, in camera). S -

" Response to Finding No. 1027

(See CCFF 497-502) <IN

) Dr. Haas-Wilson Did Not Effectively Clean The
., Data Underlying Her Empirical Analysis

The second sentence of this proposed finding is irrelevant. {|J| | GzcG

1028, {_ :

(Haas-Wilson, Tr. 2511, in camera; Baker,

Tr. 4635-36, in camera). {

(Baker, Tr. 4636-37, in camera).

Response to Finding No. 1028:
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This finding is incorrect. ([

]

(CX'6279 at 7, in camera; CX 6279 at 11, in camera; CCFF 394, 398—403,

525-534).

Ve
1

The second half of this proposed finding does not make sense. {|JJJ

| | ; _

=)
fum—
(%)



1029. {—

Tr. 2853, in camera).

Response to Finding No. 1029: -

The ﬁndmg is irrelevant. This proposed ﬁndmg 1s melevant and mcomplete and

misleading {_

-} (Baker, Tr 4659, in camera) Thus, Dr. Haas-Wilson and Drs. Baker and

Noether cleaned the data the same way.

1030. {

} (Haas-Wilson, Tr. 3038, in camera). {{ N NN

} (Haas-Wilson, Tr. .

) (Haas-Wilson, Tr. 3039, in camerd). {| | NGcNcNcNN

‘ (Haas-Wilson, Tr. 3039, in

3038-39, in camera). {

camera).

Response to Finding No. 1030:
This proposed finding is irrelevant. {| GGG
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. -
- = - % -

—} (Haas Wllson Tr. 2517 18, in camera)

3) Dr Haas-Wilson’s Control Groups Are Not An
' Appropriate Basis For Measuring Relative Prlce
Changes

1031,

(Haas-Wilson, Tr. 2697, in camera).
This was the case here. (Noether, Tr. 5989-90). - : _

Response to Finding No. 1031:

ThlS proposed finding is incorrect and misleading. {_

‘. | |

I (Haas-Wilson, Tr. 2697, in camera. See also CCFF 1814-1926 (discussing Dr.
Noether selected the wrong control group.)). .

The second sentence of the proposed finding is incorrect. {||  GczNN

|

1032. (|
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(Haas-Wilson, Tr. 2548, in camera; Noethef,
Tr. 5997). , B ‘ \ -

Resnonsé to Findiim.No'. 1032

| Complamt Counsel have no specific response

1033, {—

(Haas-Wilson, Tr. 2858-59, in camera). {

(Haas-Wilson, Tr. 2859, in camera).

‘Response to Finding No. 1033:

Complamt Counsel haveno specific response.

1034. {—

(Haas-Wilson, Tr 2857 in camera)

i R_esponse to Finding No. 1034:

The cited source does not say what Respondent’s finding claims. Dr. Haas-
Wilson 'testiﬁed that this was only true to the extent they were important characteristics.

(Haas-Wilson, Tr. 2857 in camera).

1035. {—
=! (Haas-Wilson, Tr. 2859, in camera). _ .
Response to Finding No. 1035:

Complaint Counsel have no specific response.

1036. {

* (Haas-Wilson, Tt. 2860, in camera). Generally, however, under-inclusion is safer than

“over-inclusion because the larger the control group, the greater the risk of having hospitals that
are not good comparisons. (Noether, Tr. 5997-98).
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: _Response to Finding No. 1036: : s .

the same types of patients as ENH, but that have Iowerl prices than ENH. (CCFF 1863-

The second sentence of the finding is incorrect. Dr. Noether’s own “academic”
- . 13

- control group that she and Dr. Baker used to compare price levels with ENH demonstrate

"

the danger of an under-inclusive control group. Dr. Noether creates a control group that .

includes the most expensive hospitals in her data, (see CCFF 1814-1820), even though

o !

those hospitals don’t look a lot like ENH. (See CCFF 1912-1926). Then Dr. Noether
excludes hospitals that have similar characteristics to ENH, such as (1) being a major
teaching hospital, (CCFF 1846-1861), (2) on average treating cases that are as complex or

more complex than those treated at ENH, (CCFF 1863-1911), and/or (3) treating most of

1911). 'By excluding lower priced hospitals that are similar to ENH while including '
highef priced hospitals that are not similar to ENH, Dr. Noether biases her control group
toward higher prices. Then she and Dr. Baker compare the price levels at ENH with the

price levels in Dr. Noether’s “academic” control group and purport to draw conclusions.

‘< |

| | ;.

B (Haas-Wilson, Tr. 2548-49, in camera). , :
1037. (.
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t
t

E! (Haas-Wilson, Tr. 2548-49, in camera). | |

Response to Fmdmg No 103f2

' . .
* Complaint Counsel have_ no specific response.
. .

1038. {

} (Noether, Tr. 5989; Noether, Tr. 6109, in camera). {JJj}

(Baker, Tr. 4647, in camera). {

- (Baker, Tr. 4647, in
~ camera). :

Response to Flndlng No. 1038: -

The finding is mcomplete and mlsleadmg {—
—} Dr.
Haas-Wilson’s control groups give the same results as Dr. Noether’s control group when
studying price changes {—

(See CCFF 497-502).

1039. {_ |

(Noether, Tr. 6109, ir camera). {.

(Noether, Tr. 6110, in camera). §

(Noether, Tr. 6112-13, in camera).
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- Respoﬁse to Finding No. 1039: : B
This proposed finding is incomplete and misleading. There is no evidence of any
. . } 1A
systematic bias that would make the results from using Dr. Haas-Wilson’s control groups

A

invalid.. Dr. Haas-Wilson’s control groups give the same results as Dr. Noether’s control
group when studying price changes. { I

" . ) N . I '| A . ..
IR (Sce CCFF 497- 502)

1040. {—

(Haas-Wilson, Tr. 2862, in camera). {

(Haas-Wilson, Tr. 2862, in camerad). {JJ}

(Haas-Wilson, Tr. 2865, in camera). : ' _ ] K

Résponse to Finding No. 1040:

The first two sentences of this proposed ﬁndmg is irrelevant. The ﬁndmg is

incomplete and misleading. {—
_ (See e.g. Haas-Wilson, Tr. 2593:2595).
1041. {—

=! (Haas-Wilson, Tr. 2864-65, in camera). ' :

Response to Finding No. 1041:

~ Complaint Counsel have no specific response.

1042.
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(Haas-Wilson, Tr. 2871, ir camera).
Response to Finding No. 1042: ‘ \
This proposed finding is irrclevant. (I
o AL . i L

I (Haas-Wilson, Tr. 2616, 2619-20, in camera).

] 1

1043. {

(Haas-Wilson, Tr. 2871-72, in camera). || NEGKTcEczNEIE

(Haas-Wilson, Tr. 2873-74, in camera). {

. } (Haas-Wilson, Tr.
2875, in camera). o A

Response to Finding No. 1043: _
. 'I,l ’ .

This proposed finding is irrelevant. | R
(Haas-Wilson, Tr. 2549-50, in camera).
...
(Haas-Wilson, Tr. 2616, 2619-20,
in cameia). Since Dr. Haas-Wilson did not select her teaching control group based on

COTH membership, there was no reason for her to know how many of the hospitals in
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- her teachmg control group met the COTH criteria. R

1044. {_

(Haas-Wilson, Tr. 2869-70, in camera; Noether, Tr. 6110-11,

in camera). {

(Noether, Tr. 6110-11, in camera)..

Response to Fmdmg No. 1044:

)

' ., Thls proposed finding is mcomplete and mlsleadmg {—

(Haas-Wilson, Tr. 2616, 2619-20, in camera)

1045, {_

(Haas-Wilson, Tr. 2870,

in camera)._ (I

' (Haas-Wilson, Tr. 2870, in camera)

Resnonse to Finding No 1045

This proposed finding is incomplete and rmsleadmg {—

' I (11:os-Wilson, Tr. 2616, 2619-20, in camera).

iii. Dr. Haas-Wilson’s Empirical Results Are Not
Consistent With A Market Power Explanation For The
Price Increases At Issue
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(Baker,'Tr. 4696, in camera).

Response to Findingl No. 1046'

The first two sentences of this proposed finding are irrelevant. Respondent failed

to )

to establish thé ftleVance of a MCO’s revenues to a hospital, much less how this relates -

to a hospital’s bargaining leverage. (I

— (RFF 1050 (emphasis added); Haas- Wllson Tr. 2474 in
| camera) {—
I (7iz2s-Wilson, Tr. 2746, in camerc). (NN
.In any event, the sole source for this proposed
finding is Dr. Baker, who lacked credibility. (See CCFF 1742-1762).

" The last sentence of this proposed finding is incorrect. {—
(CCRFF 1049).
1047. (I
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- (Baker, Tr. 4697, in

camera).

Response to Finding No. 1047: | o

1927-40), {

(CCFF 1814-20). . o
In aﬁy case, Dr. Baker, the sole source cifed in this finding, lacked c;edibility. ‘

(CCFF 1742-1762).

1048.

(Haas-Wilson, Tr. 2746-47, in camera).

Response to Finding No. 1048:

This finding is irrelevant and misleading. {—
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(See CCFF 640-651" in camera).

"Even ‘Respondé-nt"s own expert found price increases at ENH after the .Mcr-ger.'

- (Baker, Tr. 4621, 4642-46, 4648, in camera)
1049.

(Baker, Tr. 4695-96, in camera).

{
(Baker Tr, 4695-96, 4742-43, in camera).

Response to Finding No. 1049:

This proposed finding s incorrect, {—

(Haas-Wilson, Tr. 2638-2642, in camera. See also CX 6304 at 16-17 (Livingston,
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Dep.)). (Blue Cross is “such a big playef, there is no way we can have any ability to

negotiate with them mgmﬁcantly ), Neaman Tr. 1182 1183 (ENH had less opportumty

to negotlate successfully with Blue Cross/Blue Shleld than other payors because Blue
S

Cross is very large. Th'ere is little opportunity in Mr. Neaman’s mind to improve ENH’s.

position in negotlatlons with Blue Cross/Blue Shield). } B o

(Haas-Wilson, Tr. 2747, in camera). {

(Haas-Wilson, Tr. 2746, in camera).

Response to Finding No. 1050: ' L
This proposed finding is incomplete. {| G
Complaint Counsel have no specific response as to the remaining three sentences of the

proposed finding.

1051 —
N (-5 Wilson, T'r. 2748-49, i

camera).

(Haas-Wilson, Tr. 2749-50, in camera):

Resgonse’to Finding No. 1051:

The first sentence of this proposed finding is incomplete and misleading.
(I
I (11:as-Wilson, Tr. 2748-49, in camera). (NN
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The second senté'nce of this proposed finding is irrelevant. g
N . . ’ M .
| —} (Haas-
Wilson, Tr. 2748, i caniera) {—
|

1052,

=! (Haas-Wilson; Tr. 2754, in camera; Haas-Wilson, Tr.

2748-54, in camera). { (Baker, Tr.
4696, in camera).

Response to Fmdmg No. 1052:
This proposed ﬁndmg is mcomplete and misleading. {—
(RFF 1050, in camera). | N ANENR O
—} (See CCRFF 1051 ({—
—) in camera). -
(Haas—Wﬂson Tr. 2753, in
camera). {—
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(CCFF 573-574, 536-551). _ o . S '
d. Dr. Haas-Wilson’s Empirical Analysis Fails To Account For
Viable Alternative Explanations For The Price Increases At

Issue, Such As Learning About Demand

1053.  Dr. Haas-Wilson’s difference-in-differences analyses do not necessarily show that
the merger resulted in market power. (Noether, 5989, 5991).

 -Response to Finding No. 1053:

The cited sources do not éay what Respondent claims it says. Dr. Noethef merely
- said that Dr. Haas-Wilson cannot differentiate aItérnative explanaﬁons, :not'tl‘lat-tﬁe
difference-in-differences analyses do not show that the merger resulted m market power.
(Noether, Tr. 5989, 5991).

1054. {

| (Haas-Wilson, Tr. 2545-46 in camera). _ .

(Haas-Wilson, Tr. 2546-47, in camera). {

(Haas-Wilson, Tr. 2547 in camera). {

(Haas-Wilson, Tr. 2547 in camera).

kResnonse to Finding No. 1054;

Complamt Counsel have no specific response.

1055. {—

(Haas-Wilson, Tr. 2552, in camera).
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Response to Finding No. 1055:

Complaint Counsel have no specific response -

1056. {_

(Haas-Wilson, Tr. 2615-16, in camera).’

[}

Response to Fifidihg No. 1056:

Complaint Counsel have no specific response.

(Haas-Wilson, Tr. 2822, in camera). {

(Haas-Wilson, Tr. 2823, in camera). {

(Haas-Wilson, Tr. 2823-24, in camera).
'Responsé 'to Finding No. 1057:

Respondeqf mischaracterizes ‘ihe testimony of Dr. Haas-Wilson in the first

éentence of the proposed finding. {—
]
_} (Haas-Wilson, Tr. 2822, in camera).
Responde'nt agaip nﬁschza-ra;teriZes the testimony of Dr. Haas-Wilson in the second
sentence of the proposed finding. {—
I (5 ilcn, Tr. 2823
in camei‘a). | |

This proposed finding is also incomplete and misleading. There was no evidence
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of any such event in the record. > o

1055 (N
I (- il Tr. 2530,

2832-33, in camera). {

g

(Haas-Wilson, Tr. 2832-33, in camera). ’ '

Response to Finding No. 1058: . U

" ' This proposed finding is incomplete and misleading. {—

} (Haas-Wilson, Tr. 2643, in éamera; CCFF 695). {_

S
8
3
Y
~
Q
=
I

| .

Q
O
g3l
i
f—
~J
o
~J

J (

b

} (CCFF 1747, in camera). { NN
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I (cCrF 1750-1760). (I
. [ [ .
IS, (Sce CCFF 1744-1762).
L | : o
.|

B (5o CCFF 694-738; 742-745).

1059. One would have expected ENH’s negotiated prices to rise above competitive
levels if those prices were the result of market power from the Merger. (Noether, Tr. 5991). If,
however, learning about demand explained the post-Merger price increases, one would expect
ENH’s prices to rise to competitive levels. (Noether, Tr. 5991). The evidence showed that, in
~ fact, ENH’s price level is,““comparable to the average of several of the major teaching hospitals
- in the Chicago area,” thus confirming the learning about demand theory. (Noether, Tr. 5992).

Response to ‘Finding No. 1059:

This proposed finding is incorrect. First, Dr. Noether cdmpared ENH pﬁcé leQels
only to her own “acaé'iemic” control group which was inappropriate and biased. (See
CCFF 1814-1820). There were othgr major teaching hospitals in Chicago that Dr.
Noether did not jnclﬁde at ail in her éontrol groups. Dr. Noether never compared ENH |
price levels to the‘se‘hospitals at all. (See CCFF 1846-1.861). There wére other hospitals
that were major téaéhing hospitals and that, on average, treated cases as sophisticated as
ENH, that Dr. Noether relegated to her “community” hospital control group. Dr. Noether

compared ENH price levels to these hospitals and found ENH’s prices consistently above -



. these other hospitals. (See CCFF 1854-1906). Thusl, Dr. Noether can only reach her
conclusion by using an inappropriate and biased control group:
. . ff, .
Thus, the learning about demand explanation itself is without merit and |
: : A ' v
implausible. (See CCFF 1763-2031).

1060. Significantly, both Dr. Haas-Wilson’s theory of enhancement and exercise of '
market power and the learning about demand theory predict that'the merged entity will have
larger price increases than comparison hospitals. (N oether, Tr. 5989). But Dr. Haas-Wilson, who
relies exclusively on an empirical analysis of price changes, assumes that all the hospitals used in
her empirical analysis, including the merging hospitals, “were in equilibrium in terms of pricing

relative to what the demand for their services was based on reasonably complete information.”
(Noether, Tr. 5987, 5990).

Response to Finding No. 1060:

This proposed finding is incorrect. Dr. Noether attributes assumptions to-Dr.
Haas-Wilson that Dr. Haas Wilson did not testify to or state on the record.
1061. Ifthe learning about demand theory were the explanation for the post-Merger

price increases, then all hospltals in particular the merging hospitals, Would not have been in
equilibrium before the Merger. (Noether, Tr. 5990-91).

Response to Finding Neo. 1061:

Co This proposed finding is incomplete and'misleadling. Dr. Noether, in her
testimony, only spoke about the learning about demand‘explanation as it relétes to ENH,
not about “all hospitals” as Respondent states in its proi;OSe;:l finding. (Noether, Tr.

5 991). In addition, the learning about demand explanation is implaﬁsibl'e given theAfacts
of this case. Following the merger with Hi—ghla;nd Park, ENH possessed and exercisedA
substantial market power, charging thousands of dollars more per case.than other
hospitals. ENH could not have charged those prices pre-merger. Nor is there any

evidence that before the merger, ENH’s pricing was in disequilibrium, with managed care
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providers being"charg"éd below equ'ilibrium' bﬂces. (Seé CCFF 1983-2030; CCRFF
' t ' .

1060).

» 1062. Conseciuently, Wifhout considering price levels, it would be impossible to reject
the learning about demand theory. (Noether, Tr. 5989). An analysis of price levels allows
differentiation between market power and learning about demand. (Noether, Tr. 5991).

y 0 o ]
N (:.cr, Tr. 4621, in camera).

Response to Fitiditig No. 1062:

i

Thisproposed finding is incorrect for several reasons. First, in the first sentence,

. Dr. Noether did not éay that without considering price levels, it would be impossible to

réj ect the learning about demand theory. (Noether, Tr. 5989). {|  EGcTcIcIEzNzNNG

l

- (Baker, Tr. 4621, in camera). Third, it is incorrect that an analysis of price levels allows

differentiation between market power and learning about demand. i

—} (Haas-Wilson, Tr. 2643, in camera),
106>. ([

.(Haas-Wilson, Tr. 2834-35, in camera). |

(Haas-Wil_son, Tr. 2835-36, in camera).

Response to Finding No. 1063:



This proposed finding is incomplete and incorrect. : First, Respondent -

mischaracterizes the testimony of Dr. Haas-Wilson. '{—
» : o :

(See CCFF 694-740). { NN

(See CCFF 1763-2031).

1064. {

aas-Wilson, Tr. 2835, in camera; Noether,

Tr. 5990). . I

Response to Finding No. 1064:

This proposed finding is incorrect for several redsons. {—

7~
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4. Empiricél' Analysis of Price Levels Supports Learning Abeout Demand
N
a.  Dr. Noether’s Control Groups Are An Appropnate Basis To
' Compare Prlce Levels :

i. The Criteria Used By, Dr. Noethef To Select Her
nn Control Group Are Appropriate .-

1065. In general, Dr. Noether compared Evanston Hospital’s prices before the Merger to
- the prices of her control group of academic control group hospitals, and then compared ENH’s
prices after the Merger to that same control group of academic hospitals. (Noether, Tr. 5993).

{
(Baker, Tr. 4638, in camera).

Response to Finding No. 1065:

The finding is incomplete and misleading. Thé fuiding is incomplete because it fails to
mention that the control group selected by Dr. Noether'Was biased and inaijpfopﬂate. The
~ selection of the 18 'hd'SpitaIs info Dr. I.S.Ioether’si cqntrql group and the division of that
control group into a group of “community” and “academic” hospitals was qrbitrafy on the .
part of Dr. Noethef, n(;t based von economic literature (Noether, Tr. 6150) and she did not
’ disCiose any specific criteria for inclusion in her original group of 18 hospitals. (Noether,
Tr. 6149) Dr. Noéther used ..certajn"ENH documents to ideﬁtify hospitals to include in her
18 hospitals bu’; inexplicably excluded éther hbspitals mentioned in those same
documents. (CCFF, 1827-30). Dr. Noether inexplicably included other hospitals that
‘were not mentioned in documents she relied upon in her selection. (CCFF 1831-32).
The finding is misleading to the extent that it suggests that there is some industry

standard or agreement as to what constitutes a community or academic hospitals and that



Dr. Noether relied on that industry standard or égreein'ent in classifying her 18 hospitals |‘
into a community control group and an academic con'tro"l group. There is no industry
standard classification of hoépitals. (See CCRFF 99). There is no éfﬁcial desigﬁation as
to which hbspitals fall into which catégory. (Noether, T; 6155).

| | Dr. Noether’s arbitrary selection of 18 hospitals ‘a\nd the arBitrary divisipn of that
gfogp into a “c_:ommﬁnity” control group and an “acaélcgnﬁc” control group lgd to

anomalous and inexplicable results. There are hospitals that would have met Dr. -

Noether’s criteria to be included in her academic control group that were excluded from

" her original 18 hospital group. (CCFF.1846-53).' There are hospitals that met Dr.

Nbether’s criteria as major teaching hospitals that were included in her “community”
control group. (CCFF 1854-1862). There were hospitals that treated m_ofe »complex case|s
than ENH that were included in the “community” control group, iﬁcluding _somé that
were major teaching hospité_ls. (CCFF 1863-1906). - |

Her arbitrary division of the 18 hospitals kept t|he four hjghest priced hospitals in
her academié control group. (CCFF 1818-1 820), ‘The rrlaj or teaching hospitals that Dr
Noether excluded from her “academic” control group and included in her f‘community”

conﬁol group had lower prices than ENH. (CCFF 1857, 1862) The hospitals that treated

more complex cases than ENH that Dr. Noether excluded from her “academic” control

‘group and included in her “community” control group had lower prices than ENH.

(CCFF 1872, 1879, 1885, 1891, 1899, 1906).
Dr. Noether looked at price levels rather than price changes in her analysis.

(Noether, Tr,. 5991). She compared price levels at ENH with price levels at her
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“academic” control gfoup. (Noethér, Tr. 5993). The selection of high priced hospitals
. | o

for inclusion in her “academic™ control group raised the average price that she was
. : )

comparing to ENH (CCFF 1818-1820). Conversely, the exclusion of lower priced
hospltals from Dr. Noether’ “acaderrﬁc”control group also raise the average price that

Dr, Noether was comparing to ENH

L] '

1066. Dr. Notther'developed her control groups by lookmg at various characteristics of -
the 18 hospltals she selected based on a review of the evidence. (Noether, Tr. 6149). Dr.
Noether identified her academic control group by considering the same characteristics she
considered in terms of product differentiation: (1) breadth of service; (2) size; and (3) teaching
intensity. (Noether Tr. 5993) ' L '

Response to Finding No. 1066:
~ The ﬁhd"mg 'is inqompleté a;ld ixl‘isleading. The finding is incomplete Becéus_e it
fails to mention that the division of the eighteeﬁ hbspitals into “academic™ and
“community* groyps was not based on econémic literature (Noether, Tr. 6‘150). The
"~ result of Dr. Noetﬁe_r.’:s grOUpings wasy that the highest Qriées hospitals were included in
her academic control group, (See CCFF 1818-1820), while hospitals that, by Dr. |

‘Noether’s own criferial are major teaching hospitals, such as Lewis A. Weiss (CCFF

1854-55) and St. Francis Hospital (CCFF 1858-59), and which, {J| [ [ [GGGcNINENNz

I +crc relegated by Dr. Noether to her community hospital control group. (CCFF

1856 (Lewis A. Weiss); CCFF 1861 (St. Francis Hospital).

1067. She elected to base her control group selection on three measures because any



single measure could be subject to b1as (Noether, 6213). Several- hospitals (Alex1an Brothers

Louis Weiss, Northwest Community, Resurrection and St. Francis) met only one of Dr.

Noether’s criteria. (Noether, Tr. 6214). Case-mix index alone would not have been an effectlve
way to select academic control group hospitals. (Noether, Tr 6212).

Response to Finding No. 1067 : | "

The finding is misleading for while that is what Dr. Noether testified to, there is |
no besis for her conclusion. Any atten:rpt to select conttol groups of hosr)itais that are
“sirnilar” to Evenston and Highland Park requtres the researcher to matke arbitrary choices
over the criteria with which to compare a hospital to Evanston, as well as arbitrary

choices over what is the cutoff to be considered similar. (Haas-Wilson, Tr. 2550-51).

* -There is neither a theoretical or empmcal basis for making those kinds of de0151ons

(Haas-Wilson, Tr. 25 51). Dr. Noether never 1dent1ﬁed any bias would be mtroduced if
she included in her academic control group hospltals such as Alexian Brothers, Louls
Weiss, Northwest Community, Resurrection, and St. Francis. |

Alexian Brothers, with 334 staffed beds, was closer in bed size to Evanston
Hospital than five of the six hospitals in Dr. Noether’s academic control group. (RX

1912 at 60 (Alex1an Brothers had 77 fewer beds than Evanston Hospltal the only hosprtal

.of the six in Dr. Noethers academic control group that was oloser to Evanston was Loyola

which had 63 more staffed beds than Evanston)). Alexian Brothers on average treated

‘more complex cases than Evanston. (CCFF 1.867-69). i ]
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—} (RX1912
at 44, in camera). {—
B (CCFF 1872) o

: Lou1s Welss isa major teaching hospltal (CCFF 1854- -55). Louis Welss on

» average treated more complex cases than Eva.nston (CCFF 1873-75). {_
- — } (CCEF 1870, in camera). (Il

: —} (CCEF 1857, in camera).

Northwest Community Hospital, with 356 staffed beds, was closer in bed size to
Evanston Hospftal than five of the six-hospitals in Dr. Noether’s academic control group.
RX 1912 at 60 (Northwest Community had 65 fewer beds than Evanston Hospital, the
only hospital of the six in Dr. Noethers academic control group that was closer to
Evanston was LOyolal:"whiéh had 63 more staffed beds than Evanston)). {_
(CCFF 1880-82, in camera). (NN
I (CCFF 1883, in camera), (NN
I | (= 1912 at 44, in camera).
The prices at Northwest Community Hospital were lower than the prices at ENH. (CCFF
1885).

Resurrection Medical Center, with 350 staffed beds was the closest hospital to
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Evanston in terms of staffed beds of the elghteen on Dr Noether’s hst of hospltals (RX

1912 at 60). {_

B, (CCF 1856-53, in  camera). {_

m

N (CCFF 1859, in camera). Dr. Nocther

)
s

identified Resurrection Medical Center as"one the hospitals in the same gebgraphic A
market as ENH, (Noether, Tr. 5928), an exercise that was intended to identify firms that

are sufficiently close substitutes as to constrain eaCh other competitively. (Noether, Tr.

6196). {—

-} (CCFF 1891, in camera).

St. Francis was a major teaching hospital. (CCFF 1858-60). St. Fraﬁcis, ‘with 268

staffed beds was closer in bed size to Evanston Hospital than Rush—Prcsbyteriah—St’.

Luke’s Medical Center, one of the hospitals in Dr. quther’s academic control group.

- (RX 1912 at 60 (St. Francis had 143 fewer staffed beds than Evanston, Rush-

Presbyterian-St. Luke’s had 159 more staffed beds than Evanston)). -{_

I (CCEF 1900-02, in'camera). {l]

(CCFF 1903, in

camera). Dr. Noether identified St. Francis as one the hospitals in the same geographic
“market as ENH, (Noether, Tr. 5928), an exercise that was intended to identify firms that

~ are sufficiently close substitutes as to constrain each other compétitively. (Noether, Tr.

6196). The prices at St. Francis were lower than the prices at ENH. (CCFF 1906).
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The con¢lusiéh to be ‘drawn from thése facts is that there would be no bias by

including these five hospitals in a comparison grouﬁ to Evanston, but that excluding them
(and their lower prices)ﬁ{muld bias the comparison group and cause the average price of
\ .

)
.

Dr. Noether’s academic control group to be biased upward.
|

1068. Dr. Noether used the number of DRGs to measure the breadth of service.
(Noether, Tr. 5994). Breadth of service is important because the range of services that hospital
affects the demand fot-its services. (Noether, Tr. 5994). In defining her academic control group,
Dr. Noether used 370 DRGs as the cut-off for measuring breadth of service. (Noether, Tr. 5994).
This cut-off included the top-third of the number of DRGs list as meeting the criteria for
- academic hospitals. (Noether, Tr. 6164-65). '

it '
|

RésponSg to Finding No. 1068:
The ﬁhclling'is incomplete and‘misleadin.g. Dr. Noether’s selecfed 370 as the

number of DRGs by sirnply -aIraying the hospitals‘irll h¢r group of 18 in order of number
| of DRGs and then selecting the top third to hz:we enough DRGs to be included in her

- academic control 'group. (Noether, Tr. 6164-65). There is no requirement in the

Xl
"

healthcare literatu.re for a hospital to offgr a certain nurnber of DRGs to be considered a
.;c_caching hospi’tal. .(Noether, Tr. 6165). The procedure Dr. Noéther used does not.come
out of the healtheare literature. (Noether, Tr. 6166). Dr. Noether reviewed the hospitals
on her list before she chosé to use Qne-thjrd as the cut off instead of one-quarter or one
ﬁalf. (Noether, Tr 6167). kush—Preébyterian—St. Luke’s was the last hospital chosen

with the fewest DRGs by Dr. Noether’s procedure. (Noether, Tr. 6167-68). i

I (CCEF 1845, in camera).

The next hospitals in order of DRG’s on her list in terms of number of DRGs
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were Northwest Community and Resurrection. (DX 1912:at 60. See CCRFF 1067

-(discussing the ways in which Northwest Community Hospital and Résurrection Medical

Center were similar to Evanston Hospital)).

W

- —
—} (CCEF 1885 ({—
-}) in camera; CCFF 1891 ({—}) in camera) Had Northwest ,

Community or Northwest Community and Resurrection been included in Dr. Noether’s
academic control group, the average price of the academic control group would have been
lower than it was.

1069. Dr. Noether used the number of staffed beds to measure the size of the hospitals.

N oether Tr. 5995). Size can reflect underlying breadth of serv1ce it is readily observable and it
i$ an indicator that consumers consider. (Noether, Tr. 5995-96). Dr. Noether used a cutoff of
300 beds to define an academic hospital. (Noether, Tr. 5996). Similarly, Solucient uses size, as
measured by the number of beds, as one measure of a ma_]or teachmg hospital. (N oether Tr.

5996).

Response to Finding No. 1069: T

The finding is incomplete and misleading. MedPAC, which is the Medicare
Payment Advisory Commission, an advisory body to Congress on Medicare

reimbursement, and whose definition Dr. Noether relies upon, (Noether, Tr. 5922), does

ot have a bed size or DRG number requirement to be considered a major teaching

“hospital by its criteria. (Noether, Tr. 6155).

1070. Dr. Noether used the ratio of residents to bed to Iheasure teaching intensity.

(Noether, Tr. 5994-95). Teaching intensity is a proxy for higher quality and more sophisticated

services. (Noether, Tr: 5995). Patients use teaching intensity as an indicator of desirable
hospitals. (Noether, Tr. 5995). In addition, teaching hospitals generally have higher costs

- associated with treating patients. (Noether, Tr. 5995). Dr. Noether used a cut-off of .25 residents

per bed. (Noether, Tr. 5995). {
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‘

B (\octher, Tr. 6111, in camerd).
, i '
Response to Finding No. 1070:
Compléjnt CouriS_él have no specific response.

_ ¥ . .

1071. A hospital had to meet all three of Dr. Noether’s criteria to be included in her
academic control group. (Noether, Tr. 5999). Six hospitals, in addition to Evanston Hospital,
met all three criteria. (Noether, 6000). These hospitals are: Advocate Lutheran General,
Advocate Northside, Northwestern Memorial, 'R*ush Presbyterlan Loyola and Umver51ty of
Chicago. (Noether, 600’0) '

~ Response to Finding 'No. 1071:

Complaint Counsel have no specific response.

1072. Dr. Noether classified those hospitals that did not meet all three criteria as

“community hospitals.” (Noether, Tr. 6000). Twelve hosp1tals did not meet these three criteria.
(Noether, Tr. 6000).

Response to Finding No. 1072:
The finding is misleading. There is no accepted definition of iwha‘t‘ a‘community

hospital is. (See CCRFF 99 (discuési;lg the difficulty qf classifying hospitals)). In fact,‘

Dr. Noether iﬁcludes in her “community hospital” group, hospitals that are considered -

major teaching hoépitéll, (CCFF 1854—62), and hospitals that on average treat more

corﬁplex cases thén ENH. (CCFF 1863-1911).

1073. Dr. Noether also considered the views of the hospifals themselves, the views of
the MCOs and the views of consultants in characterizing her control group hospitals. (Noether,
Tr. 5997). Dr. Noether found that these views were consistent with her control group definition.

(Noether, Tr. 6007-08).

Response to Fiﬂ&ihg Ne. 1073:

The first sentence of the finding is not supported by the citation. Dr. Noether does

not specifically mention the views of consultants in characterizing her control groups.
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- (Noether, Tr. 5997). o
The finding is vague, incomplete and misleading. The fmding is vague and
misleading because it does not identify the hospitals, MCOs, or consultants whdse views
" ‘

Dr. Noether allegedly considers consistent with her own.

Not even Dr. Noether claimed that the MCO’s considered Evanston to be

: o)

equivalent the six hospitals in her academic control group. As was noted in CCRFF 99,
different industry participants characterize hospitals in different ways and one must know
how the industry participant is using the term before one can draw conclusions from

1

labels. Thus one cannot draw the conclusion that the views of MCO’s are consistent with

Dr. Noether’s academic control group.

'

The ﬁnding is incomplete because it does not‘ say that MCOs testiﬁed that ENH
was not comparable to four hospitals 1n Dr. Noether’s academic contrql group. .(See |
CCFF 1927-1940). Moreover, the finding does not say that the only'docunieﬁt that Dr.
Noether felies on‘to say that hospitals agree with her clontrol groups is a document, RX
1316, from Northwestern Memorial that lists its compe‘;itors and includes three hospitals,
Ch;ist, University of Illinois, and Cook County, that are inexplicably left oyit- of Dr.
Noéther’s original list of 18 hospitals, and one hospitaI:‘Noirthwest Community, that is
relegated to the “community hospital” group, despite its similarities to ENH. (N oe;[her,

“Tr. 6009. See CCRFF 1067 (discussidn of the similarities between Northwest |
Community and ENH)).
1074. Ina 2002 Competitive Assessment document, Northwestern Memorial identified

two types of competitors: tertiary/academic hospitals and “community hospitals. (Noether, Tr.
6008-09; RX 1316 at NMH 9392). Northwestern Memorial included Christ, Cook County
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| Hospltal ENH, Loyola AdvBcate Lutheran General Northwest Community, Rush, Umver51ty of
Chicago and University of Illinois in the tertiary hospital or academic medical center group.
(Noether, Tr. 6009; RX 1316 at NMH 9392).

Response to Finding No. 1074:
AR , |
The finding is an example of why the control groups that Dr. Noether selected are
' . » .
not consistent with the views of hospitals. (I

- (CCEF 1846 (Chrsty; CC 1853 (University of
 Tlinois). See RX 1912 at 44 ({—

-}) in camera) and yet all three were mcluded in the “tertlary/academlc

competitor group by Northwestern Memonal in the document cited in this ﬁndmg (RX
: }13 16 at NMH 9392). Moreover, Northwest Cemmunity was included in the list of

“tertiary/! academic” competitors by Northwestern Memorial, yet Dr. Noetﬁef excluded it

from her academie_ ,ce'ntrol" group and .,relegated itto her “community hospital” group.

(CCFF 1884; RX 1316 at NMH 9392).

1075. Dr. Noether di.d not aﬁempt to make her control groups inclusive of all possible

comparison hospitals. (Noether, Tr. 5997,'6150). (N

(Baker, Tr.

4780-81, in camera).
Response to Filllding‘ No. 14075:
The finding is incomplete vand misleadiﬁg. Dr. Noether iimited the
hospitals in her eeﬁtrol groups by her arbitrary decisions. First, she arbitrarily limited her
contrel group by selecting 18 hospitals that excluded hospitals referenced in ENH

documents she relied upon in her selection (CCFF 1827-30), and by excluding hospitals
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- that would have been included in her academic control group if she had included them in :
,her original group of 18 hospltals (CCFF 1846- 53) Because her arbltrary dec151ons led
to the inclusion of the four highest pnced hospitals in her “acadermc” group, (CCFF
181 8-20) and relegatiOn of other hospitals that were sirhilar to ENH to her “community”
group, (CCFF 1846- 1906) Dr. Noether’s arbltrary chmc:as biased her results, toward '
ﬁnrlmg that ENH’s prices were below her academlc oontrol group.

By ihcluding the highest priced hospitals in her data, and excluding other hospitals
With lower prices, Dr. Noether’s selection criteria biased her results toward finding that |
the prices at ENH did not rise above hor “academic” hospitals.

The second sentence of the finding is taken out of corrtext and is incomplete and
misleading. What Dr Baker testified to was that for some-purposes, an"appropriate -
control group of comparison hospitals would only contain hospitals that constrain the
p'ricing of ENH that for his pricing analysis the best control 'groop would only contain
hospitals that constrained the prlcmg of ENH, and he adm1tted that he testlﬁed in his

deposition that an appropriate control group of companson hospitals probably should

contain only hospitals that constrain the pricing of ENH. (Baker, Tr. 4780- 81)

1076, (N

I (125 Wilson, Tr. 2868, in camera). (N

(Haas-Wilson, Tr. 2869, in camera).

Response to Finding No. 1076:
The finding is incomplete and misleading. All of the hospitals in Dr. Noether’s

control groups were included in Dr. Haas-Wilson’s control groups, but Dr. Haas-Wilson
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also included other hbspitals. In hér largest control grdup Dr. Haas-Wilson included all
. ] . ' .

the general acute care hospitals in the Chicago PMSA. (Haas-Wilson, Tr. 2548) In hef

ndn-rherging cbntrol« gréﬁp, Dr. Haas-Wilson included all the hospitals in the Chicago
PMSA that were not mvolved in merger w1th another hospital between 1996 and 2002.

(Haas-Wilson, Tr 2548 49) In her teachmg control group, Dr. Haas-Wilson mcluded all

the hosp1tals ity the 'Chicago PMSA thlat ‘were involved in some teaching activity during -
the study period.i (Hazis-Wilson, Tr. 2549). Because she did net limit her control group

- to h1gh priced hospitals (oi' low priced hospitals), .Dr. Haés—Wilson avoided introducing
the bias that Dr. Noether introduced-into her control group. | |

1077. Dr. Noether did not know the prlces of the various hospltals before selectmg her
control group hospltals (Noether, Tr. 6210).

!

Response to Fmdmg No 1077:

The ﬁndmg, and the testimony underlying it lacks cred1b111ty Dr. Noether

testified first that her decision regarding where to cut off DRGs was “[b]ased on all of the
evidence describiﬁg the hospitals .. .” (Noether, Tr. 6164-66). ‘Only after it was 1t;rou>ght |
out on her cross exarhination that she knew that her arbitrary deci‘sion on DRG’s would

~ include Rush-Presbyterian-St. Lukq’s in her academic control group, (see CCRFF 1068),
did Df. Noether.testify that éhe did ﬁot know the prices of the hospitals before selecting.

her control group. If Dr. Noether reviewed “all the evidence describing the hospitals”

how could she have missed the pricing of the hospitals? (|G
 (CCFF 1818 in camera). { NN

646



-} (CCFF 1819, in camera) |
. 1A
ii. Dr. Noether s Characterization Of ENH As A Major
Teachmg Hospital Is Consistent With MCO Views

1078. A document authored by Ballangee at PHCS as far back as- August 28, 1995,
identified the Evanston Hospital Corporation, which included Glenbrook Hospital, as an
“advanced teaching” hospital. (Compare Ballengee Tr. 189 with RX 107 at GWL 859).

(RX 773 at ENH JL 12535, in camera).

Response to Finding No. 1078:

i

The finding is incomplete. The characterization of hospital as an teaching
hospital or a tertiary hospital is different from characterizing é hospitals as appropriately
being mcluded in Dr. Noether’s “academic control group.” (Sée CCRFF 99). Whatever
criteria PHCS used in 1995 to characterize Evanston Hospital, when Ms.-Balleﬁgee was
asked directly at trial what hospitals shé considered ggivanced teaching hoépitals éhe listed
Northwestern Memorial, Rush-Presbyterian-St. Lﬁke’s, Loyola Uriiversity, University of
| Chicago, and University of Illinois:. (Baliengee, Tr. 189l). She specifically denied that

ENH was an advanced teaching hospital. (Ballengee, Tr 189).

1079. {—

(Foucre, Tr. 1114, in camera;
RX 1208 at UHCENH 3380, in camera; Ballengee, Tr. 212).

Response to Finding No. 1079:

The finding is misleading. The characterization of a hospital as an teaching
hospital or a tertiary hospital is different from characterizing a hospital as appropriately

being included in Dr. Noether’s “academic control group.” (See CCRFF 99).
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, _}(RX 1208 at UNCENH
3380), {—} (Foucre, Tr. 1129

in camera). In faet, Ms. Foucre was asked which hospltels in Chlcago met her deﬁmtlon
~ ‘of major teaching hospitals and she identified hqyola University Medical Center,
Universify of Chicago, Rush fresbytei‘iah, and .Northwestem Memorial. She explicitly
| excluded the three' ENH h(')spitais fro'rh that group. (F oucre, Tr. 936).

Nor did Ms. Ballengee testify thef ENH was a “major academic hospital.” “She
merely testified thet ENH was‘ affiliated with NorthweStern Medical School (Ballengee,
Tr. ."212). When asked specifically in terms of services and quality, whether she thought
ENH was comparable to Northwestem Memorial, Loyola, Umver51ty of Ch1cago or Rush
Presbyterian, she answered no to each comparison. (Ballengee, Tr. 191-192).

iii. Dr. Haas-Wilson’s Criticisms Of Dr. Noether’s Control
Groups Are Unfounded

1080. Dr. Haas-Wilson considers Evanston Hospital to be a teaching hospital.
(Haas-Wilson, Tr. 2943). {

, } (Haas-Wilson, Tr. 2697-98, in camera) Her
criticisms are addressed below. o
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- Response to Finding No. 1080: : | o
The finding is misleading and distorts what Dr. Haas-Wilson testified to. The |
. \ h _
characterization of a hospital as an teaching hospital is different from charactcriiing a

S

hospltal as appropriately bemg mcluded in Dr. Noether’ “academic control group.” (See

CCREFF 99). Dr. Haas-Wilson did consider ENH to be a\ tcachjng ﬁcspital and did '
compare ENH to other teaching hospitals 1n the Chica'gc area. (Haas-W ilscn, Tr. 2943-
44) When she compared the price incfeases at ENH to the other hospitals in the Chicago
PMSA that had teaching activity, she found that ENH's post-merger price increases were.

larger than the other teaching hospitais in the Chicago PMSA and that the difference

between the post—merger price increase at ENH and other teachmg hospitals in the
Chlcago PMSA was statistically significant. (Haas- Wﬂson Tr. 2944). {—
(Haas-Wilson, Tr. 2697-98).

)} Dr. Haas-Wilson’s Sum Of Squares Measure Of
Breadth Of Service Is Misleading

1081. Dr. Haas-Wilson criticized Dr. Noether’s use of the number of DRGs to measure
breadth of service in creating the academic control group. (Noether, Tr. 6001). Dr. Haas-Wilson
proposed an alternative measure of breadth of service based ona sum of squares calculation.
(Noether, Tr. 6003).

Response to Finding No. 1081:

Complaint Counsel have no specific response.’

1082 {
(Haas-Wilson, Tr. 2704-05, in camera). {| GGINNIIIEEEEE: (11--s-Vilson, Tr.

2704-05, in camera). {
(Haas-Wilson, Tr. 2704-05, in camera). {Jil§
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(Haas-Wilson, 2706 in camera).

Response to Finding No. 1082: R '
The finding isincorrect. (GG
_} (Haas -Wilson, Tr. 2703 04 in camera)

LN O'l 'l

1083. Dr. Haas- WllSOIl s measure is mlsleadmg because it places undue welght on high
volume DRGs such as-obstetrics. (Noether, Tr. 6004). With particular reference to obstetrics,
this analysis also double-counts each obstetric encounter because Dr. Haas-Wilson counts both
- mother and baby. (Noether, Tr. 6004). In'addition, by squaring the sums of the differences, Dr.
Haas-Wilson augments the differences across hospltals (Noether Tr. 6005).

Response to Flndmg No. 1083: -
The finding is incorrect. {

] (Haas-Wilson, Tr. 2703-04 in camera). If a hospital has a high volume DRG
then its provision of services is most similar to other hospitals that have the same high
- volume DRGs. There is nothing misleading about that.

1084. To illustrate this mischaracterization, Dr. Noether specifically considered the sum
of squared differences for both ENH and Northwestern Memorial. (Noether, Tr. 6006). Based.
-on this analysis, Dr. Noether found that 94% of Dr. Haas-Wilson’s measure of the difference
between ENH and Northwestern Memorial was attributable to obstetrics patients. (Noether, Tr.
6006). Although obstetric services account for only 22 DRGs out of 520, Dr. Haas-Wilson’s
measure is dominated by:this services line. (Noether, Tr. 6006-07). In essence, Dr.
- Haas-Wilson’s measure really reflects the size of the obstetrics programs at various hospitals.
(Noether, Tr. 6007).

Response to Finding No. 1084:

This finding is irrelevant. (| G
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i
|
: : o ) ' .

(Haas-Wilson, Tr. 2703-04 in camera). If obstetrics is an service that 4
' ’ ‘ .

makes up a large portiOn of a hospital’s services, then a hospital is most similar to other -

hospltals for which obstetncs makes up a la.rge portion of services.
R

1085. {—

-} (HaaS—WilsOn, Tr. 2706, in camera).

Resgonse to Finding No. 1085

The finding is incomplete, {_
I (i Vilson, Tr. 2706
camera; CX 6282 at 7 in camera). (N
(CX 6282 ot 7-8 n camera),

2) Dr. Haas-Wilson’s Focus On “Quaternary
Services” Is Misguided

1086. Dr. Haas-Wilson also criticizes Dr. Noether’s academic control group on the

~ ground that some of the hospitals in Dr. Noether’s academic control provided “quaternary
services” that are not provided by ENH. (Noether, Tr. 6001)

Response to Finding No. 1086: ,
The finding is incomplete. {| | GGG
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—} (Haas-wllson, Tr. 2698-2703 in

camera (dlscussmg DX 703 ).

1087. {—
I (\octher, Tr. 6001;

Haas-Wilson, Tr. 2876, in camera). This definition, however, conflicts with the Complaint,
which {

(Haas-Wilson, Tr. 2876, in camera) (emphasis added). {|| | GcGcGIcIEEzIEG

(Haas-Wilson, Tr. 2882, in

" camera). {

—} (Haas-Wilsqn, Tr. 2879-80, in camera).

Resgonse to Fmdmg No.. 1087

~ The ﬁndmg misstates the testimony of Dr. Haas-Wilson. She did not deﬁﬁe

: Quatemary services as extensive burn treatmeh%c aﬁd solid organ transplants. {_
_} (Hazlls-Wilson, »Tr. 2666,’ 2701 in camera). Extensive burn units and solid
organ transplants Wepé simply exaigples of quaternary services. Nowhere did Dr. Haas
- Wilson try to give a complete list of quaternary services.
The finding is also irrelevarilt.' As with categorizatigns of hospitals, (seé CCRFF

99), there is no‘ ﬁxed deﬁnition of categorization of care between primary, secondary,
tertiary, and quaternary. (Noether, Tr. 6159 (“no ﬁniversally accepted definition of
primary and secondary services”), ‘6160 (“there is no commoﬁly accepted, precise
definition of 'what's a tertiary sefvice”); Haas-Wilson, Tr. 2490 (“there is no agreed-upon

list of what is tertiary and what is not tertiary”). The important fact in Dr. Haas-Wilson’s
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criticism of Dr. Noethér’s control group on this point is {_ :

| '(Haas-WilsAon, Tr. 2701- ,
02 in camera (discussing DX 7058)

-1088. In any event, solid organ transplants and extensive burn treatments are a very
small portion — -8 of 1% — of the total number of services prov’lded at any of the academic control
group hospltals (Noether, Tr. 6002)

- Response to Finding No. 1088: _

The finding is 1rre1evant Because quaternary services require very specific
~ human capital, and also very spemahzed physmal the hospltals that prov1de quaternary

services are thought of as different than hospitals that do not. (Haas-Wilson, Tr.-2701).

That Nérthwestem Memorial, Loyola, Rush-Presbyterian-St. Luke’s, and 'U‘niversity of
Chicallgo are different in the types of cases they treat can be seen by the difference in case
mix index at those hospitals and at ENH. (Haas-Wilson, Tr. 269_9-2700 (discussing DX

7057).
: 1089. For example, as a percentage of total discharges, organ transplants at the
University of Illinois may account for as little as eight-tenths of 1%. (Dorsey, Tr. 1473)

'

Response.to Finding No. 1089: |

-The finding is irrelevant. The percentage of cases that are organ transplants is
ilrelevam. (See CCRFF 1088). Moreovver, thé University of HlinoiS is one of the
hospitals that Dr. Noether érbitraﬁly excluded from her 6riginal group of 18 hospitals
which she divided into her “academic” and “community” control groﬁps. (See CCFF

1849-53). So the percentage of cases that are organ transplants at University of Illinois
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irrelevant.
. |

1090. Finally, Evanston Hospital at one point did provide extensive burn services, but

elected to terminate that program because demand for these types of services was significantly-

lessened by the widespread use of fire detectors. (Noether Tr. 6002-03; Hillebrand, Tr.
2009-10). N

1

' Response to Finding No. 1090

The finding is u’relevant Whetheér ENH offered some service in the past does not

LR 'll

mean that hospitals that currently offer the service are similar to ENH today.

&)} Dr. Haas-Wilson’s Criticisms Of Dr. Noether’s
" Control'Group Based On Differences In Public
Perception Are Unfounded :

1091. {

(Haas-Wilson, Tr. 2709, in camera). In part, she relied on
one year of US News & World Report rankings to highlight alleged differences in public
perception. (Haas-Wilson, Tr. 2930-31). .

Resgon e to Flndmgr No. 1091

Complaint Counsel have no spemﬁc response.

1092. Although Dr. Haas-Wilson was aware that US News & World Report ranks
hospitals based on reputation, structure and mortality, she was not aware that the reputational
score was determined based solely on a survey of 150 physicians in a given specialty rather than
on surveys of consumers. (Haas-Wilson, Tr. 2930.)

Response to Finding No. 1092:

The finding avssumesd‘ facts that are not supported by the cited source. There is no
evidence in the cited source stating on what the US News and World Report’s score was
based.

1093. Dr. Haas-Wilson was familiar with Health Grades, but she did not know that

Health Grades listed ENH as a distinguished hospital for clinical excellence in 2003, 2004 and
2005. (Haas-Wilson, Tr. 2931).
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Response to Finding No. 1093: - L

The finding assumes facts that are not suppofted by the cited source. _There is no

evidence in the cited source stating whether or not Health Grades listed ENH as anythmg
' . 4 A
1094. Dr. Haas-Wilson was not familiar with the Dav1es Award for Excellence in the
Implementatlon of an Electronic Health Record, and was not aware that ENH had received thls
award. (Haas-Wilson, Tr. 2931-32). :

p !

Response to Fmdmg No. 1094:
~ The finding assumes facts that are not supported by the cited source. There is no
evidence in the cited source stating any facts about the Davies Award for Excellence.

1095. Dr. Haas-Wilson was familiar with a group called Solucient, and was aware of the -
top ‘100 hospital list published by Solucient. (Haas-Wilson, Tr. 2932). And she admitted that
Solucient rankings would be relevant to public perception. (Haas-Wilson, Tr. 2932).. But she
was not aware that Solucient had classified ENH as a major teachmg hospital in its rankings, or

that ENH had been named to Solucient’s Top100 list for the tenth tlme in 2005. (Haas-Wllson
Tr. 2932).

Response to Finding No. 1095:

‘The finding assumes facts that are not supported by the cited source. There is no
evidence in the cited source stating how Solucient classified ENH or ranked YENH.
1096. Dr. Haas-Wilson was familiar with Leapfrog, but she was not aware thaf Leapfrog

had recognized ENH for the implementation of a medical records system and for staffmg its ICU
with intensivists. (Haas-Wilson, Tr. 2932-33).

Response to Finding No. 1096:
The finding assumes facts that are not supported by the cited source. There is no
evidence in the cited source about Leapfrog recognizing ENH for anything.

b. Dr. Noether Cleaned Pertinent MCO Data More Effectlvely
Than Dr. Haas-Wilson.

1097. {1
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¢

—} (Noether Tr. 6049-50, in camera).

Response to Fmdmg No. 1097:

The ﬁﬁding, is iﬁé_orrect. The commercial payer data was available for five payers.

: | : ) .
(Haas-Wilson, Tr. 2498). In addition to the Aetna, Blue Cross, Humana, and United, data

was also avallable from Great West. {_
—} (Haas- Wilson, Tr 2576 in camera)

1095, (I

= II (Noether, Tr. 6050, in camera). {

(Noether, Tr. 6050).

Ll

Response to Flndlng No. 1098:

This finding is incorrect. {—
- (Haas Wilson, Tr. 2511 12 (dlscussmg DX 7010) zn camera). {—

—  (Haas-

Wilson, Tr. 2574 in camera, CX 6282 at 5 in cameraq).

1099.

Tr. 6050-51, in camera).

Response to Fmdmg No. 1099:

The finding is incorreet. {_
I, (Nocther, Tr. 6050-51 in camera).
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1100,
—} (Noether Tr. 6051, in

camera).

Response to Finding No. 1100:

Complaint Counsel have no specific response.

y 0000000000000 ]

(N oether, Tr. 6051,

1101.

z'r{ camera).
Response to Finding No. 1101:
| The finding is misleading. The commercial payer claims data had advantages to
' - the empirical eéonomist that other data did nét. It was like “gold”. (Haas‘-Wilsdn, Tr.

2496-97). - | - E

1102, {—
I} (o, Tr. 605253, in camera).

- m
I (\octher, Tr. 6053, in camera). -

" Response to Finding No. 1102: . g

The finding is misleading. Dr. Haas-Wiléon also worked with the payer data and
treated the data differently from how Dr. Noether treated it. (See, e.g. RFF 1103). Dr.
Baker relied on the claims data from Dr. Noether. (Baker, Tr. 4621). {-
I . (112 Wilson, Tr. 2564
(discussing DX 7022 at 2, in camera), in camera; Haas-Wilson, Tr. 2566 (discussing DX

07013 at 2, in camera), in camera; Haas-Wilson, Tr. 2569 (discussing DX 07014 at 2, in
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camera), in camera; Haas-Wilson, Tr. 2571-73 (discussing DX 7020 at 2, in camera), in
- , ' ,

camera, Haas-Wiléon Tr. 2584-85 (discussing DX "7020 at 2, in camera), in camera;

Haas-Wilson, Tr 2630 31 (dlscussmg DX 7018, in camera), in camera).

1103,
I (\'o:c:, T 6053, in canera).
N (o< T:. 6053, in cariero). I

(Néether, Tr. 6054, in camera). {
(Noether, Tr. 6054, in camera)..
{
I (1 ochec:, Tr. 6054-55, in

camera). {

(Noether, Tr. 6055, in cameray.

Response to Fipdix‘m No. 1103:

This finding is misleading. Dr. Baker relied the claims data from Dr. Noether.
(Baker, Tr. 4621). Yet the calculated results from Dr. Haas-Wilson’s analysis and Dr.

Baker’s analysis using Dr. Noether’s data were consistent with one another. (See CCRFF

b
i
'

1102).

1104,
(Noether, Tr. 6099, in
camera). - ’ B

Response to Finding No. 1104: .

'~ The finding is misleading. That may be the reason Dr. Noether elected not do

regression analysis, but that reason is incorrect. {|| | GcIcNEENGEEEEEEE
(Haas-Wilson, Tr. 2615-16 in camera). (| R
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N, (:icr T 464, incamerd).
1105 {—

(Noether, Tr. 6099, in camera). -{ ,

(Noether, Tr. 6099, in camera). {

(Noether, Tr. 6099-6100, in camera).

) Res onse to Fmdm No. 1105: -

This fmdmg is incorrect. Because the outpatlent prices at ENH rose more than

inpatient prices relative to the control group Dr. Baker used, (Baker, Tr. 4797), and

'

(Dr. Haas-Wilson, Tr. 2612-15 in camera), there was no need to
include outpatient data in a regression model to study inpatient pﬁces. {_
(Haas-Wilson, Tr. 2635-37), {—
1106. {—

(Noether, Tr. 6052, in camera). ‘

Response to Fmdmg No. 1106:

What Dr. Noether actually said is {—
(Dr. Noether, Tr. 6052, in camera).
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(Noether, Tr. 6056-6057, in camera).

Response to Fih(}ihg No. 1'107:

~ Complaint Counsel have no specific response.

1108
I (N octher, T 6057,

in camera). {

(Noether, Tr. 6057, in

camera). {
Response to Finding No. 1108: * " ’

The finding is irrelevant. Because {_
I . (e, Tr. 4797

incamera), and
_} (Dr. Haas-Wllson, Tr. 2612-15 in camera),

there was no need to consider outpatient prices at all in determining the competitive

effects.

The last sentence in the ﬁndmg has no supporting citation.

1109. {—

I (Nocther, Tr.
6058-59, in camera). ' A '

Response to Finding No. 1109:
The finding is incorrect.- Dr. Noether did not consider the average reimbursement

across all MCOs because she only used four MCOs. (Noether, Tr. 6049-50). Dr. Noether
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“never calculated the average reimbursement across all managed care organizations form

* the IDPH Universal Data Set. { [
_} (Haas-Wllson Tr 2526-30 in camera)

c. Dr. Noether’s Empirical Analysis Confirms That The Learnmg
About Demand Theory Applies In Thls Case

1110, (S

}

(Noether, Tr. 6060, in camera; RX 1912 at 73, in camera).

Response to Finding No. 1110:

The finding is incorrect. All of Dr. Noether’s conclusions about empirical

analysis confirming the learning about demand theory are invalid because: she relied on an

inappropriate and biased control group to compare price levels. (See CCFF 1814-1940).

1111

=! (Noether, Tr. 6060, in camera; RX 1912 at 73, in camera). {=,

I, (Nocther, Tr. 6060, in camera;

RX 1912 at 73, in camera).

Response to Finding No. 1111:

The finding is incorrect. All of Dr. Noether’s conclusions about empirical -
.analysis confirming the learning‘ about demaﬁd theory are invalid because she relied on an
inappropriaté and biased control group to compare price ‘Alevels. (See CCFF 1814-1940).
In addition, Dr. Noether’s use of the terms “community” and “aqademic” to describe her

two control groups are meaningless. Her use of those terms is not consistent with others
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mthe mdustry (See @CRFF 99, 1065)

1112. {—

= ! (Noether, Tr. 6060, in camera; RX 1912 at 73, in camera) »

Response to Fmdlng No. 1112

The ﬁndmg is incorrect. ‘All of Dr. Noether’s conclusions about empirical

analysw conﬁr’n’ung the Iearnmg about demand theory are invalid because she rehed on an
: mappropnate and biased control group to compare price levels. (See CCFF 1814- 1940)
- In addition Dr. Noether’s USe of tHe terms “COmmUnity” and “academic” to describe her
trivo control groups are meanmgless Her ose of" those terms 1s not consistent wrth others

in the industry. (See CCREFF 99, 1065)

1113, {—

(Noether, Tr: 6062, in

-cameray RX 1912 at 74, in camera). {

(Noether, Tr. 6062, in camera; RX 1912 at 74, in camera). {—

_ (Noether, Tr. 6062-63, in camera; RX 1912 at 74, in -
camera). {

(Noether, Tr. 6062, in camera).

Response to Finoing No. 1113:

The finding is incorrect. All of Dr. Noether’s conciusions about empirical
analysis conﬁrrrﬁng the learning about.demanrl theory.,are invalid because she relied on an
irrappropriate and biased control group to compare price levels. (See CCFF 1814-1940).
Ir1 addition, Dr. Noether’s use of the terms “community’.’ and “academi¢” to describe her
two control groups are meanjngiess. Her use of those terms is not consistent with others

in the industry. (See CCRFF 99, 1065). Moreover, the lynchpin in Dr. Noether’s analysis
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for including outpati_ent services in the same product market as inpatient services, is the

claim that managed care plans trade off the prices of 'ihpatient and outf)atient Services,

acceptmg hlgher inpatient price for lower outpatient pnces (N oether Tr. 5908)

However {—
—, (Baler, Tr. 4797 in camera), and -
Dr. 'H_aas-Wilson, Tr. 2612-15 zn camera). There is no need

therefore to consider the pnce of outpatlent services and the finding is irrelevant,

1114. {—

(Noether, Tr. 6063-64, in camera; RX 1912 at 75, jn camera). {=

(Noether, Tr. 6063, in camera; RX 1912 at 75, in camera). {=

(Noether, Tr. 6063, in camera; RX 1912 at 75, in camera). '

Response to Finding No. 1114

The finding is incorrect. All of Dr. Noether’s conclusions about empirical

‘ analySIS c()nﬁrmmg the learning about demand theory are invalid because she relied on an

mappropnate and biased control group to compare pnce levels (See CCFF 1814-1940).
In add1t1on Dr Noether’s use of the terms “community” and “academic™ to descnbe her

two control groups are meaningless. Her use-of those terms is not consistent with others

in the industry. (See CCRFF 99, 1065).

1115. {—

=! (Noether, Tr. 6064-65, in camera; RX 1912 at 147,

in camera). {

(Noether, Tr. 6065, in camera; RX 1912 at 147, in camera). {_
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t

= ! (Noether, Tr. 6065, in camera; RX 1912 at 147,

Cin camera). { } (Noether,

Tr. 6065, in camera; RX 1912 at 147, in camera). {_

(Noether, Tr. 6065, in camera; RX 1912 at 147, in camera).

" Response to Finding No. 1115:

The fidding'is incorrect. All of Dr. N_oéther’é conclusions about empirical

. analysis confirming the learning about demand theory are invalid because she relied onan

- mappropnate and blased control group to compare price levels. (See CCFF 1814 1940).

In partlcular {—
—} (CCFF ’181'8-20). The impat::t of including these four hospitals in Dr.
Noether’ s “academnic” control group, while excluding many others thét welre'similar in

| niany ways to Evanston but had lowe; prices than ENH (CCFF 1854-1906), is vaious.

 With a more apprdpriate control groilp, ENH wquld have higher prices thap fhe cbntrol
group hospitals, Whlch would impeach the learning about demanci theory. |
In additi‘oﬁ, Dr. Noether’s use of the terms “community” and “academic” to

describe her two control groups are meaningless. Her use of those terms is not consistent

with others in the mdustry (See CCRFF 99, 1065)

1116. {—

. (\octhcr, Tr. 6065-66, in camera; RX 1912

at 147, in camera). " {

~ (Noether, Tr. 6067, in camera; RX 1912 at 150, in camera). (NG

(Noether, Tr. 6067, in camera; RX 1912 at 150, in camera). {
- I} (Nocther, Tr. 6066-67, in camera;
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RX 1912 at 150, in camera). g o

Response to Fmdmg No. 1116:
This finding is misleading, {—
o . | L} ) o
I, (RX 1912 at 147, in camera). -
(.
—} (Haas-Wilson, Tr. 2646 (dlscussmg DX 7047). Dr. Noether

never responded to that testimony by Dr. Haas Wilson.

1117. ¢
_} (Noether, Tr. 6070). ‘Dr. Noether’s empirical ﬁndlngs ona

payor-by-payor basis are summarized below.

Response to Finding No. 1117:

The finding is misleading. All of Dr. Noether’s conclusions about empirical
analysis confirming the learning about demand theory are invalid because she relied on an
mappropnate and biased control group to compare price levels (See CCFF 1814- 1940)

I Aetna

1118. {—

(N oether, Tr. 6094,
in camera; RX 1912 at 70, in camera).

Response to Finding No. 1118:

The finding is incorrect. All of Dr. Noether’s conclusions about empirical
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analysis confirming tHe learning about deniaﬁd theory are invalid because she relied on an
. i ' . o

inappropriate and biased control group to compare pﬁce levels. (See CCFF 181'4-1940)..

1119, {—
—} (Noether, Tr. 6094, in camera; RX 1912 at 70, in camera). {—
]

(Noether Tr. 6095, in camera; RX

1912 at 70, in camera).- o

Response to Fmdmg No 539 v o

*y N W

The finding is incorrect. All of Dr. Noether’s conclusions about emplrlcal

analjrs1s confirming the learmng about demand theory are invalid because she relied on an

] 1

inappropriate and biased control group to corﬁpare price levels. (See CCFF 1814-1940)..
In addition, Dr. Noether’s use of the terms “community” and “academic” to describe her

two control groups are meaningless. Her use of those terms is not consistent with others

 in the industry. (See CCRFF 99, 1065).

ii. Blue Cross

1120. {—

(Noether, Tr. 6070-71, in camera;

RX 1912 at 62, in camera). |

| Response to Finding No. 1120
The finding is misleading. While it may true that Evanston Hospital did not learn
anything about'Blue Cross’s demand from the merger with Highland Park, the vs%hole
éxplanation that E;/anston Jearned about its demand from the merger with Highland Park
is spurious. (See CCFF 1797-2031). Moreover, all of Dr. Noether’s empirical analysis
on the learning about demand théory are invalid because shé relied on an inappropriate

and biased control group to compare price levels. (See CCFF 1814-1940).
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B (\octher, Tr. 6072-73, in camera; RX 1912 at 34, in camera). {J}

(Noether, Tr. 6071, 6074, in camera).

Response to Finding No. 1121: '

The finding is incorrect. {

b (Haas-Wilson, Tr. 2727-28). Moreover, all of Dr.
Noether’s conclusions about empirical analysis confirming the learning about demand -

theory are invalid because she relied on an inéppropriate and biased control group to

' -compare price levels. (See CCFF 1814-1940). '

I‘"‘

(Haas-Wilson, Tr. 2728). { [N

1122.

}

(Noether, Tr. 6073, in camera; RX 1912 at 34, in camera).
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Response to Fi'l'ldinﬁ"No. 1122:
= , ,

Complaint Counsel have no specific responsé.

(Noether, Tr. 6073, in camera).

Response to Fmdmg No 1123

The fidding'is misleading. {_

—

—

I (i1:as-Wilson, Tr. 2646 (dlscussmg DX 7047), in camera; Baker, Tr. |
: ‘4746, in camera). Even just looking at the rates vin the contracts that Evanston and A

Highland Park had premerger, m only about one-third pf Evanston’s pre-ﬁlefger contracts
| were the contract faté’s higher at Highjand Park. (Sirabjan, Tr. 5717). {_

(See, e. g. Haas-Wilson, Tr. 2535-36 (discussing DX 7009)).

1124.

— (Noether, Tr. 6074, in camera; Sirabian, Tr. 5707). {| G

(Noether, Tr. 6074, in

camera).
Response to Finding No. 1124:
The second sentence of the finding is incorrect. -Testimony by ENH’s chairman
explained why pﬁces_ chérged to Blue Cross did not increasé. Blue Cross was so large

and powerful in the market that ENH, could not negotiate higher prices with them. -(CX
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6304 at 16 (Livingston, Dep.). {—
— @®X19128t280n

camera).
iii. Humana ‘
1125. {— .

(Noether, Tr.
6075, in camera; RX 1912 at 65, in camera). '

Response to Finding No. 1125:

The finding is incorrect. ‘All of Dr. Noether’s conclusions about empirical

'

~analysis confirming the learning about demand theory are mvahd because she relied on an

inappropriate and biased control group to compare price levels. (See CCFF 1814- 1940)

1126 {_
_} (Noether, Tr. 6075, in camera; RX'1912 at

65, in camera)

Response to Finding No. 1126:

The finding is incorrect. All of Dr. Noether’s conolusions about empirical
~ analysis confirming the learning about demand theory are invalid because she relied on an
mappropnate and blased control group to compare pnce levels (See CCFF 1814-1940).
In addltlon Dr Noether’s use of the terms “community” and “academic” to descnbe her

two control groups are meamngless. Her use of those terms is not consistent with others

in the mdustry (See CCRFF 99, 1065)

127,
_} (Noether, Tr. 6075, in camera; RX 1912 at 65, in

camera).

Response to Finding No. 1127:
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The finding i¢ incorrect. All of Dr. Noether’s conclusions about empirical
S .

analysis conﬁrming the learning about demand theory are invalid because she relied on van

. inappropriate a.nd biased contrQl group to compare price levels. (See CCFF 1814- 1940)

In add1t1on Dr. Noether s use of the terms commumty and “academic” to describe her
' .

two control groups are meamngless Her use of those terms is not con81stent with others

a ot

in the industry" (Se¢ CCRFF 99, 1065).

1128, {—

(Noether, Tr. 6076-77). {

+ (Noether, Tr. 6076, in camera).

Response to-Finding Ne. 1128:

The crted source presents no basis for Dr. Noether’s unsubstantiated oplmon

1129,

(Noether, Tr. 6078, in camera).

(Noether, Tr. 6078-79, in camera).

Response to Finding No. 1129:

Complamt Counsel have no specific response

1130.
I (Nocthcr, Tr. 6079, in camera). (R

=! (Noether, Tr. 6080, in camera; RX 1912 at 34, in camera).

Response to Finding No. 11305

The finding is misleading. N
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. Ncoes
Wilson, Tr. 2646 (diScussing DX .7047) in camera, Baker, Tr. 4746 in cc_imerd).'
. . R . aff, .

iv. Umted

1131, {—

(Noether Tr. 6081

in.camera; RX 1912 at 68, in camera).

L
ll’

, Respons'e to Finding No. 1131:

The finding ispincprrect. All of Dr. Noether’s conclusions about empirical
analysis coMg the learning' about demand theory are invalid because she relied on an
' inappropriate and biased control group to compaie price leV’els.' (See CCFF 1814-1940).

~The finding is also inconsistent with the calculations of Dr. Eaker. {_ ,
(Baker, Tr.‘4756-38 in camiera) {-
|

' (Haas-

Wilson, Tr. 2731-32 (discussing 07062 at 3) in camera)

113
| (Noether, Tr. G081, in

camera; RX 1912 at 68, in camera).

Respoﬂse to Finding No. 1132:

The finding is incorrect. All of Dr. Noether’s conclusions about empirical

~ analysis confirming the learning about demand theory are invalid because she relied on an
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inappropriate and biafed control gfdup to c‘oinp'are price levels. (See CCFF.1814-1940).
. ] * B

" Moreover, the fmding is inconsistent with the calc_ulétions done by Dr. Baker. {-

. v, I. v s )
. ! . - . N R .
(Baker, Tr. 4736-38 in camera)
{—. | ,
: — b (Baker, Tr. 4739 in camera)

1133

(Noether, Tr. 6081, in camera). §

(Noether, Tr. 6082, in camera). {

} (Noether,

- Tr. 6082-83, in camera; RX 1912 at 129, in camera). {—

(Noether, Tr. 6082-83, in camera; RX 1912 at 129, in camera).

Response to Fmdmg No. 1133:

The finding is mcorrect. Dr. Noether’s use of the terms “community” and
“academic” tol describe her two control groups are meaningless. Her use of those terms is
not consistent w1th ofhers 1n the industry. (See CCRFF 99, 1065). The eclectic group of ,
opinions by Dr. Noether in this finding illustrate some of the problems with the whole
approach that Dr..nNoether and Dr. Baker took in attempﬁng to refute Dr. Haas-Wilson by
looking at price levels rather than price changes. Dr. Haas-Wilson chose to look at price

changes rather than price levels. As she explained her reasons, she recognized that
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- hospitals offer differentiated products, the prices of {vhich can vary for any number of
reasons. (Haas-Wilson, Tr. 2492). Dr. Noether agreed that hospitals Were offeringa
. : ' "’ R '
differentiated product, (Noether, Tr. 5910), but rejected the use of price changes to

"

instead look at price levels. (Noether, Tr. 5987). HoWéver, when Dr. Noether and Dr.

Baker examine price levels they get results that were inconvenient for their theories. . '
. ' o h o
Putting aside the fact that Dr. Noether’s “academic™ control group is inappropriate

because it is biased to contain the highest priced hospitals, while excluding other

. hospitals that are comparable to ENH, (See CCFF 1814-1940), {| GGG

| (5:kcer,

Tr.4739 in camera). Thus Dr. Noether and Dr. B‘akér search for ways to éxp‘lainthis

apparent problem with their theory. (N EEEE

IR (Nocther, Tr. 6082-83, in camera; RX 1912 at 129, in camera), and that

(I
I ('octher, T 608283, in camera; RX
1912 at 129, in camera). But it was just this {— 4
that led Dr. Haas-Wilson to explain that the
appropriate methodology was to usé price changes rather than price levels in the first
place. (Haas-Wilson, Tr. 2492).

1134, {

_} (Noether, Tr. 6084, in camera; RX 1912 at 69, in camera). {|JJ}
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(Noether, Tr. 6084, in camera; RX 1912 at 69, in camera).

Response to Finding No. 1134:
S

~ The finding is incorrect. All of Dr. Noether’s conclusions about empirical -
U .

analysis conﬁr_ming the learning about demand theory are invalid because she relied on an

LI f

inappropriate antl biased control group to compare pﬁcé levels. (See CCFF 1814-1940).

 In addition, Dr. Noether’s use of the terms “community” and “academic” to describe her
. two control groups-ar'e meaningless. Her use of those terms is not consistent with others
in the industry. (See CCREF 99, 1065). ([
I (Boker, Tr. 4739 in camerd)

1135. (. (octher,

- Tr. 6085, in camera; RX 1912 at 128, in camera). {_

(Noéther, Tr. 6085, in camera; RX 1912 at 128, in camera). :
Response to Fimiingl lNo. 1135:

| The ﬁndiﬁg is incorrect. All of Dr. Noether’s conclusions about empirical
analysis confirming tﬁe learning ab(')ut demand theory are invalid because ‘she relied on an
inappropriate and biased control gfoup to conipare price levels. (See CCFF 1814-1940).
In addjtion, Dr. N(;ether’s use of the terms “comniunity” and “academic” to describe her
two control groups are meaningless. Her use of those terms is not consistent with others
in the industry. (See CCRFF 99, 1065). i
- J
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Tr, 6093-94, 6098, in camera).

A (Baker Tr. 4739 in camera) L
12—

Response to Finding No. 1136: | h o
The finding is incorrccf. Under a bargaining theory the negotiations over pricé are
determined by the relative bargaining position of the two parties, which dépends upon the

alternatives available to each party. (Haas-Wilsbn Tr. 2469-70). While, everything else

' - being constant, a larger payor would have a better bargalmng posmon than a smaller

payor, (Haas-Wllson Tr. 2753), in fact, not everythmg else is constant. For example the |
payers vary by the extent to which are marketing their healthcare plans byoffermg wider
OT narrower networks. (Haas-Wilson, Tr. 2458-60 (discussing DX .7045).)." Moreover, in
discussing the changes in pricing pést—merger, the managed care plans varied by i:heir
starting points. They had different contractual arrangements ptemerger with Evanston
and nghland Park. A payer with a lower initial price faced the p0551b111ty of a larger
price increase than a payer that had a higher uutlal pnce For exarnple if a payor was

paying 50% of charges, the largest theoretical price increase that payor could get was a

100% price increase up to 100% of charges. If a payor that was pay'iﬁg 80% of charges,

the largest theoretical price increase that payor could get was a 25% price increase up to

100% of charges. It is therefore overly simplistic to say that {|||| | GIzGGEG_



d. Professor Baker’s Empirical Analysis Confirms That The
.1 Learning About Demand Theory Applies In This Case

1137. {—

=! (Baker Tr. 4638-39, 4662 in camera). , o

LB m L

Response to Finding No. 1137:
 The finding is rrﬁeleading. Dr. Baker did not select the hospitals that went into the

“academic” control group and did not knoww;vhy Dr. Noether excluded any particular
hospitals from the control group; he sunply took the control group Dr. Noether gave to
him. (Baker Tr 4752~ 53) Therefore all of Dr. Baker s conclusmns about empmcal

analys1s confirming the learning about demand theory are invalid because he relied on Dr.

Noether’s inappropriate and biased control group to compareprice levels. (See CCFF

1814-1940). Moreover since Dr. Baker snnply used Dr. Noether’s “academic” and
“cornmunity” groups, the use of the terms “cornmunity” and “academic” to descrilde t}re
two-control groups are meaningless‘ Dr. Noether’s use of those terms is not consistent
with others in the industry.  (See CCRFF 99 1065). Moreover, Dr. Baker lacked

credibility. (CCFF 1742- 62)

_1138. {—

N (S, T:. 4656-57, in camera). {=

(Baker, Tr. 4657-58, in camera).

Res‘p onse to Finding No. 1138:
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The finding is misleading. Dr. Baker did nol select the hospitals that went into the .
“academic” control group and did not know why Dr. Noether excluded any particular -
. - . . N3 ) . .

hospitals from the control group, he simply took the control group Dr. Noether gave to -

]

him. (Baker Tr. 4752 53) Therefore all of Dr. Baker s conclusions about empirical

analysis confirmlng the learning about demand theory are invalid because he rehed on'Dr.
oA

., Noether’s mapproprlate and biased control group to compare price levels. (See CCFF

1814-1940). Moreover, Dr. Baker lacked credibility. (CCFF 1742-62).

1139. §

N (5:.:c:, T:. 46675, in camera). (I

(Baker, Tr. 4669, in camera).

- ]
Y (.o, T 4660, in -

camera)..

Response to Finding No. 1139:
The finding is misleadinig. Dr. Baker did not select the hospitals that went into the
acadermc control group and did not know why Dr. Noether excluded any particular
hospitals from the control group, he simply took the conlrol group Dr. Noether gave to
him. (Baker, Tr. 4752-53). Therefore, all of Dr. Baker s conclusions about empirical

analy51s conﬁrmmg the learning about demand theory are mvahd because he relied on Dr.

Noether’s mapproprlate and biased control group to compare price levels (See CCFF

1814- -1940). Moreover, Dr. Baker lacked credibility. (CCFF 1742-62).
1140. {—

Y | (5, Tr. 4633, i

camera). {

(Baker, Tr. 4633, in camera).
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Resﬁonse to Finding'No, 1140: '

t

The finding is misleading. Dr. Baker did no_t select the hospitals that went into the

“academic” cdntrol, grotl'é and did not know why Dr. Noether excluded any particular
: N : ‘
hospitals from the' control group, he simply took the control group Dr.'Noether gave to

-th (Baker, Tr 4752 53) Therefore, all of Dr. Baker s conclusions about empmcal

a o f

| analysis conﬁfming the learning about demand theory are invalid because he rehed .on Dr.

- Noether’s- mappropnate and blased control group to compare price levels. (See CCFF
: 1814-1940). ' ’ .

In addition, Dr. Baker’s tests woulel not explain the price increases at HiéMand»

Park Hospitel. 'The.teason to ha‘ve' conttol groups ts to have hospitalé that ext)erienee
 similar cost and demand shocks to ENH. (Bak:er, Tr. 463 8). Dr. Baker recognized that

Highland Park and Evanston had different characteristics pre-merger and Beeause of that

one should have hesl')itals in the conttol group that are llike both hospitals. (Baker, Tr.

4630). I

. \ I ’ |
‘ (RX 1912 at 60 in camera). Moreover, Dr. Baker lacked credibility. (CCFF

1742-62).

L ———
(Baker, Tr. 4618, 4807, in camera).

Response to Finding No. 1141:

Complaint Counsel had no specific response.

1142
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—} (Baker, Tr. 46263, in camera).
— b (Baker, Tr. 4730, in camera).

Resgonse to Finding No. 1142:

The finding is misleading. {—

I (B:ker, Tr. 4688-89 in camera (emphasis added)). | N R NN

—} (Baker, Tr. 4710 11 in camera; CCFF
- 1750-52). {—

—
|
I (CCFF (753-55). (I
—
_} (CCFF 1761-62) Moreover, Dr.
Baker lacks credibility. (CCFF 1742- 62)

Dr. Baker did not select the hospitals that went into the “academic” control group
and did not know why Dr. Noether excluded any particular hospitals from the control
group, he simply took the control grouf) Dr. Noether gave to him. (Baker, Tr. 4752-53).
Therefore, all of Dr. Baker’s conclusions about empirical analysis confirming the learning
about demand théory aré inValid because‘he. relied on Dr. Noethér’s' inappropriate and

biased control group to compare price levels. (See CCFF 1814-1940).
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1143. {

R (B:ker, Tr. 4685, it camero). [

(Baker, Tr. 4663, in camera). {—

} (Baker, Tr. 4663, in

camera). - SN

1

Response to Flndmg No. 1143

The ﬁndmg is mlsleadlng (Se¢ CCRFF 1142). Moreover Dr. Baker lacks

LT . [}

credlblhty (CCFF 1742-62). '

Dr. Baker did not select the hospitals that went into the “acad_emic” control group

and did not know why Dr. Noether excluded any particular hospltals from the control
group, he sunply took the control group Dr. Noether gave to him. (Baker Tr. 4752-5 3)
VTherefore, all of Dr. Baker’s conclusmns about emplrlcal analy51s confirming the learning

about demand theory are mvahd because he relied on Dr. Noether’s mappropnate and

blased control group to compare price Ievels (See CCFF 1814-1940).

4665-66, 4738, in camera).

Response to Finding No. 1144:
The finding is misleading. (See CCRFF 1142). Moreover Dr. Baker lacks
credibility. (CCEF 1742-62),

Dr. Baker did not select the hospitals that went into the “academic™ control group
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and did not know why Dr. Noether excluded any parti'cular hospitale from the control
- group, he simply took the control group Dr Noether | gave to h1m (Baker Tr. 4752- 53).

: Therefore all of Dr. Baker’s conclusmns about empmcal analysrs conﬁrmmg the learmng ;
"

about demand theory are mvahd because he relied on Dr. Noether’s inappropriate and

t

biased control group to compare price levels. (See CCFF 1814- 1940)

N

1145, {—

E! (Baker, Tr. 4642, 4660, in camera) '

Response to Finding No. 1145:

The ﬁndmg is irrelevant. {—
I (5:ker, Tr. 4797 in camera). There is
therefore no reason to measure combined outpatient and inpatient prices.

1146.

camera).

Response to Finding No. 1146:

The ’ﬁnding is irrelevant. Dr. Baker did not select the hospitals that went into the
“academic” control group and did not know why Dr. Noether excluded any particular ‘ |
bhospitals from the control group, he sirhply took the control group Dr. Noether 'gave to
h1m (Baker, Tr. 4752-53). Therefore, all of Dr. Baker’s conclusions about empirical
analysis confirming the learning about demand theory are invalid because he relied on Dr.

Noether’s inappropriate and biased control group to compare price levels. (See CCFF

681



1814-1940). Any datd probléms Df. Baker had are therefore irrelevant.
. v ' )

1147

g ! (Baker, Tr. 4666-67, in camera).. E ,

} Response to Fmdmg No. 1147

R L e ———
: Moreove, both Dr

Baker and Dr. Noethef used Dr. Noether’s control groups, which are inappropriate and

- biased so any conciuéions they draw about engpiriéal analysis confirming the learning
about demand theory are invalid. (See CéFF 1814-1940).. Moreover Dr. Baker iacks -
credibility. (CCFE 1742:62). o |

i.  The Results Of Professor Baker’s Analysis Are
Consnstent With The Learning About Demand Theory

1148, {—

| E ! (Baker, Tr. 4669-71, in camera). : ' -

‘Response to Finding‘ No. 1148:
| The ﬁndiﬁg is misleading. (See CCRFF 1142). Moreover Dr. Baker lacks
‘cred1b111ty (CCFF 1742-1762). | |
Dr. Baker d1d not select the hospitals that went into the “academic” control group .
and did not know.why Dr. Noether excluded any partlcular hospitals from the control
group, he simply took the control group Dr. Noether gaVe to him. (Baker, Tr. 4752-53).
Therefore, all of Dr. Baker’s coﬁdlusions about empirical aﬁalysis confirming the learning

about demand theory are invalid because he relied on Dr. Noether’s inappropriate and
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biased control group to compare price levels. (See éCFF 1814-1940). Moreover, sincé .
Dr Baker sunply used Dr. Noether’ “academic” and “community” groups, the use of the
’ . . . :
“terms “community” and “academic” to describe the two control groups are meahingless. :
S

Dr. Noether s use of those terms is not cons1stent with others in the mdustry (See

CCRFF 99, 1065). : : .

1149. {_

‘ —— (Baker, Tr. 4809-10, in~

camera). {

(Baker, Tr. 4810-11, in

camera).

Response to Finding No. 1149: ' |

The finding is misleading. (See CCREF 1142). Moreover Dr. Bal'_(er'laeks-
credibility. (CCFF 1742-62).

Dr. Baker did not select the hospitals that Werrt into the “academic”'control group
and did not know why Dr. Noether excluded any particular hospitals from the control
group, he sirhply took the control group Dr. Noether ga\;e to him. (Baker, Tr. 4752-53).
Therefore, all of Dr. Baker’s conclusions about empirical analysis confirming the learning
about demand theory are invalid because he relied on Dr Noether’s inappropriate and
biased control group to compare price levels.. (See CCFF 1814-1940). vMoreover,. sihce'

Dr. Baker simply used Dr Noether’s “academic” and “community” groups, the use of the
terms “community” and “academic™ to describe the two control groups are meaningless.

Dr. Noether’s use of those terms is not consistent with others in the industry. (See

CCREFF 99, 1065).
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Haas-Wilson, Tr. 2706, in camera) { ,,,,,,,,,,,,,,,, i S S N

=! (Baker Tr. 4680 (explazmng DX 8047), in camera): -

Response to Fmdmg No 1150

[ f

The ﬂﬂdmg is misleading. Ev'en if AdvocateLutheran General were a satisfactory
: controi group for Evarlston, it would not be a satisfactory control group to explain the'
- prices at Highland Park HOspital. (See CCRFF 1140)
The dlfference between ENH and Advocate Lutheran General, is that payers
stopped contractmg with Advocate Lutheran General when they could not get satlsfactory
terms. (See Foucre, Tr. 93 1). Payers found that they could not stop contracting wrth |

ENH. (CCFF 1133-62).

1151 {_
_(Baker Tr. 4674, 4681, in

camera).

Response to Firld'ingl .No. 1151:

| The ﬁndirrg is misleading. Dr. Baker did not select the hospitals that went into the
“academic” control group and did not know why Dr. Noettler excluded any particular :
hospitals from tﬁe control group, he simply took the control group Dr. Noether gave to
him. (Baker, Tr. .4;152-53). Therefore, all of Dr. Baker’s conclusions about empirical
analysis corlﬁrming the learning about demand theory are invalid because he relied on Dr.
Noether’s inappropriate aod biased control group to compare price levels.. (Seé CCFF

1814-1940). Moreover, since Dr. Baker simply used Dr. Noether’s “academic” and
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“community” groups, the use of the terms “community” and “academic” to describe the’

two control groups are meamngless Dr. Noether s use of those terms is not con51stent
ot

with others in the industry. (See CCRFF 99, 1065) Moreover Dr Baker lacks

'

cred1b111ty (CCFF 1742- 62)

1152. {—

(Baker Tr 4674, 4681-82, 4699, in camera).

Response to Finding No. 1152:

The finding is misleading. Dr. Baker did niot select the hospitals that went into the

“academic” control group and did not know why Dr. Noether excluded any particular -

hospitals from the control group, he simply took the control group Dr. Noether gave to
him. (Baker, Tr. 4752-53). Therefore, all of Dr. Baker’s conclusions about empirical

analyéis confirming the learning about demand theory are invalid because he relied on Dr.

Noether’s inappropriate and biased control group to compare pricé levels. (See CCFF

1814-1940). Moreover since Dr. Baker simply used Dr Noether’ “academic” and

“community” groups, the use of the terms “commumty” and “academic” to describe the
two control groups are meaningless. Dr. Noether’s use of those terms is not consistent
with others in the industry. (See CCRFF 99, 1065). M:)reolver Dr. Baker lacks
credibility. (CCFF 1742-62). |

{—
-} (Baker, Tr. 4759 in camera). |

1153. {—
T (o, T 4674, in

camera).
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Response to Fihdin ‘No. 1153:
| '
The finding is misleading. Dr. Baker did not select the hospitals that went into the

“academic” control group; and did not know why Dr. Noether excluded any particular -
- : N ' s _
hospitals from the control group, he simply took the control group Dr. Noether gave to

h1m (Baker Tr. 4752 53) Therefore all of Dr. Baker’s conclusions about empirical

analysis conﬁr“’m‘ing the learning about demand theory are invalid because he relied on Dr:
Noe’rher*s-inappropriere and hiased control group to compare price levels. (See CCFF'

. 1814- 1940) Moreover since Dr. Baker srmply used Dr. Noether’s “academic” and
‘fcommunity” groups, ‘the use of the terms “community” and “academic” to describe the

two control groups are meaningless. Dr. Noether’s use of those terms is not consistent

 with othes in the industry. (See CCRFF 99, 1065'). Moreover Dr. Baker lacks

credibility. (CCFF 1742-62).

1154. {_

(Baker, Tr. 4684, in camera). |

(Baker, Tr. 4810-11, in camera). {

(Baker, Tr. 4674, in camera).
 Response to Finding No. 1154:
The fmrling is misleading. Dr. Baker did not select the hospitals that went into the
“academic” contr.ol_ group and did not know why Dr. Noether excluded any particular
hospitals from the control group, he simply took the control group Dr. Noether gave to
him. (Baker, Tr. 4752-53). Therefore, all of Dr. Baker’s conclusions about empirieal

~ analysis confirming the learning about demand theory are invalid because he relied on Dr.
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‘Noether’s inappropriate and biased control group to compare price levels. (See CCFF :

1814-1940). Moreover, since Dr. Baker srmply used Dr Noether’s “academic” and

“community” groups, the use of the terms ‘community” and “academic” to describe the
. ) ' 4 .
two control groups are meaningless. Dr. Noether’s use of those terms is not consistent

with others in the mdustry (See CCRFF 99 1065). Moreover Dr Baker lacks .

b}
-

credibility. (CCFF 1742-62). ,

1155. {

R, (B:kcr, Tr. 4671, 4811, in camera). (T

} - (Baker, Tr. 4658, in camera).

Response to Finding No. 1155:

The finding is misleading. Dr. Baker did not select thp hospitals that went into the
academlc control group and did not know why Dr. Noether excluded any pa.rtlcular
hosprtals from the control group, he 51mply took the control group Dr. Noether gave to
 him. (Baker, Tr. 4752-53). Therefore, all of Dr. Ba}rer’s conclusioris about emp1nca1
analysis confirming the learning about demand theory are in\ralid because he relied on Dr.
Noether’s inappropriate and biased control group to corr'rpare price levels. (See CCFF
1814-1940). Moreover, since Dr Baker simply used Dr Noether’s “acaderhic” and.
commumty groups the use of the terms * commumty” and “academic” to describe the .
two control groups are meaningless. Dr. Noether’s use of those terms is not consisrent
‘with others in tho industry. (See CCRFF 99, 1065). Moreover Dr. Baker lacks
* credibility. (CCFF 1742-62).

In fact, ENH’s prices failed Dr. Baker’s learning.about démand tests as he set

them out before he learned that his original expert report contained computational errors.
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(CCFF 1744-1 7'60: Héas-Wil'son, Tr. 2721;:3‘2).
. ) o '

ii. ©  Professor Baker’s Empirical Analysis Overstates ENH’s
Post-Merger Price Increase Because That Analysis Does
Not Measure Quality-Adjusted Prlces

1156. {—

(Baker, Tr. 4629-30,

4799, in camera) . ! v

DIOII .ll

t

Response to Fmdmg No. 1156:

- The finding is incorrect. {—
('B’aker, Tr. 4799-4800). The only expert in this case that compared'quality changes at
ENH to a control group Was Dr. Romano, Complaint Counsel’s quality expert. (CCFF
2057; CCFF 2033-36; CCFF 2040). Dr. Romano found no discernible improvement at

Highland Park or ENH. (Romano, Tr. 3004-05 (discussing DX 7033 at 2). Therefore

there is no need to quality adjust any prices. Moreover Dr. Baker lacks credibility.

(CCFF 1742-62). . - |

1157 Quality unprovements need to be considered in evaluating competitive effects
because if quality improves, the quality-adjusted price — a way of accounting for the value of
quality improvements — declines. That is, a buyer gets more for its money. ‘(Baker, Tr. 4604-06).

Response to Fipdiné No. 1i57 :
The finding is misleading. In this case there is no need to quality adjust prices.
(See CCRFF 115..6); Moreover Dr. Baker lacks éredibility. (CCFF 1742-62).
1158. Since ENH’S quality improved after the Merger, the quality-adjusted price did not
rise as much as the observed price. (Baker, Tr. 4606). If the quality-adjusted prices stayed the

same or declined, consumers would be better off with the Merger — or at least not worse off —
than they would have been had the Merger not happened. (Baker, Tr. 4606).
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Response to Finding No. 1158: : S

The finding is incorrect. The relevant questien is not whether 4qua1ity improved at

ENH, but whether quality unproved at ENH relative to the control group, which it did

W

not. (See CCRFF 1156) Moreover Dr. Baker lacks credibility (CCFF 1742-62).

1159. {

_} (Baker, Tr. 4804-05, in camera) : .

Response to Finding No. 1159:

The finding is irrelevant. - Dr. Baker gave two conflicting answers to this question.
(Baker, Tr. 4749-50 in camera, Baker Tr. 4804-05 in camera). However, the relevant
question is whether quality improved at ENH relative to the control group, which it did

not. (See CCRFF 1156). Moreover Dr. Baker lacks credibility. (CCFF 1‘7_42-62)..

_ 1160. Ttis appropriate to quality-adjust the prices even if MCOs did not know that
quality went up at ENH, because the MCOs are objectively better off. (Baker, Tr. 4607).

Response to Finding No. 1160: "'

The ﬁnriing is incorrect. Increases in “quality” should only be considered if the
cilstomers value the iricreases and are willing to pay for them. (Haas-Wilso‘ni, Tr 2545).
Moreover, the _relevént question is not whether quality improved at ENH, but whether
quality improved at ENH relative to the control group, which it did not. (See CCRFF
1i56). Finally, Dr. Baker lacks credibility. (CCFF 1742-62).

1161. The prices that are observed in this case, when lookmg at how prices changed
commdent with the Merger, could not be quality-adjusted. {

(Baker, Tr. 4658, 4663-64, 4667-68, in camera). {
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4658-61, 4663-64, 4667-68, b camera). (N

(Baker Tr. 4663-64, in camera)

Resgonse to FmdmgoNo 1161

~ The fmdmg is ujrelevant. There was no need to quality adjust the prices in this

—} (Baker, Tr. 479- 4800)

The only expert in this case that compared quahty changes at ENH toa control group was
Dr. Romano, Complamt Counsel’s quahty expert (CCFF 2057, CCF F 2033-36; CCFF :
2040). Dr. Romano found no dlscermble unprovement at nghland Park or ENH.
(Romano, Tr. 3004-05 (d1scussmg DX 7033 at-2).. Therefore there is no need to quality

| adjust any priees. Moreover Dr. Baker lacks cr'edibilityr (CCFF 1742-62).
1162. Dr. Haas-erson did not adjust the price changes that she calculated for ehanges

in quallty Accordingly, she'provided no way for this Court to determine whether the
quality-adjusted price rose, even if the observed price rose. (Baker, Tr. 4607- 08).

Response to Finding No. 1162:

The finding is irrelevant. In this case there is no need to quality adjust priees.

(See CCRFF 1161). Moreover Dr. Baker lacks ered1b111ty (CCFF'1742-62)..

1162, (N

(Baker,

Tr. 4651, 4653, in camera). (I

(Baker, Tr. 4811, in camera).

Response to Finding No. 1163:

The finding is irrelevant. Dr. Haas-Wilson relied upon Dr. Romana, the quality
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‘expert for the Complaint Counsel. (Haas-Wilson, Tr. 2586-88). Dr. Romano found no.
vdis‘cernible improvement at Highland Park or ENH. '(Ro'mano,' Tr. 3004-05 (discussing

DX 7033 at 2). Dr. Romano was the only expert in this case that compared quality
‘" '

bchanges at ENH to a control group of hospitals. (CCFF 2057; CCFF 2033-36; CCFF - B

2040). {Only if quality at ENH increased relative to a control group is there any need tb

! !

quality adjust the prices.} (Dr. Baker, Tr. ‘4799-4800). Moreover, Dr. Baker Iacks
credibility. (CCFF 1742-62).

1164. Moreover, there is evidence that output at ENH increased after the Merger.
Evidence of increased price and increased output post-Merger is consistent with an increase in
- quality rather than an increase in market power as a result of the Merger. (Noether, Tr. 6217-18).

[ pl .

Response to Finding No. 1164:

The finding is misleading and irrelevant. There are unique institutional
relatic;nships that one must understand to uridersta_nd the competitive dynamics of the
hospital industry. Managed care organizations are the customers of hospitals. It is in the

| bargaining between hospitals and managed care oréMzations that the hospital prices are
established. (Haas-Wilson, Tr. 2456-57). However, aft;r a managed care organization
has a contract with a hospital, it.is the members of the managed care organizations health
plaﬁs that select which hospital they want to use, typicaIly 1n consultation with their
doctor. (Haas'-Wilson,‘Tr.v 2463-64). While hospitals cofnpete for these patients, tﬁey do
ot compete on the basis of price. (I{aés-Wilson, Tr. 2464). |
This institutional relationship leads to what Dr. Elzinga called the “payer

problem,” individual pétients who choose the hospital at which to seek services do not

bear the costs of those hospital services. (CCFF 1669). Instead, it is the managed care
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nlan that pays fdr thefhospital services. Thns, the persdn who chooses the hospiral at

: | 3
which te obtain hospital services is not the same person who pays for those services.
(CCFF 1670). - | | |

- In this case, w|hen ENH raised its prices, only one managed care plan, One -

Health/Great West tned to drop the hospltals (reduce quantity). It was not successful, so
it entered into ‘a‘todtract with ENH. ('See CCFF 1133-1 162). As such, ENH did not see a
decline in the number Aof patients treated. This is because individual patients did direcﬂy
- pay the price increases that ENH charged the managed care plan. (See CCFF 1669-1673). |
When managed care plans pass on the mcreased cost to employers in terms of hlgher :
prices, the quantrty effec_t would be seen at the employer/employee level where employers

: raised the employee’s costs or dropped healtly i_nsnrance altogether. (See CCFF 145-15 1;

CCFF 1338-13’43; Mendonsa, Tr. 483-84; Dorsey, Tr. 1450).
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VIII. MERGER IMPACT ON QUALITY

A. Definition And Measurement Of Healthcare Quality

ot

1. Definition Of Qualify In Healthcare

1165.‘ Quality in healthcare is defined as the degree to ;Nhich health services for ,
individuals and populations increase the likelihood of desired hiealth outcomes and are consistent
with the state of current professional knowledge. (Chassin, Tr. 5141; Romano, Tr. 3250-51)."

' o !

Response to Finding No. 1165:
| In findings 1165 to 1179, Respbndent describes the different types of quality
measures, structural, process and outcome. But Respondent’s conclusion that “the
problems with outcome measures are quite serious and quité se\}ere” (RFF 1179) is”
inaccurate and misleading. In CCRFF 1179, Comblailét Counsel explain why outcome
measures, particularly when combined with process measures, are rﬁore useful than

structural measures.

1166. This definition was promulgated by the Institute of Medicine (“IOM”) in 1990.
(Chassin, Tr. 5142; Romano, Tr. 3250). The IOM is a component of the National Academy of
Sciences, and it is charged by Congress with undertaking studies in specific areas relevant to
health and medicine. (Romano, Tr. 2998-99). :

Response to Finding No. 1166:

For the reasons explained in CCRFF 1165, Complaint Counsel refer the court to

CCREFF 1179 for an explanation why outcome measures, particularly when combined

with process measures, are more useful than structural measures.

1167. This definition is generally accepted by experts as the most authoritative
definition of quality. Accordingly, this definition was specifically accepted as the definition of
healthcare quality by the experts for both parties in this case. (Chassin, Tr. 5143; Romano, Tr.
3251). Before IOM came up with this definition, there was no other classification that was as

widely accepted as authoritative in the study of the quality of medical care. (Chassin, Tr.
5142-43).
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For the reasons explained in CCRFF 1165, Complaint Counsel refers the court to
CCREFF 1179 for an explanation why outcome measures, particularly when combined

with process meaSuré’s, are more useful than structural measures.

'1168. ENH’s healthcare quahty expert, Dr. Mark Chassin, was a member of the [OM
_committee that created and adopted the definition of quality in healthcare per a directive from
Congress. (Chassin, Fr» 5142).  Dr. Chassin was actively engaged in that subcommittee that
debated the issues surrounding this definition and part of the committee that ultimately

sanctloned the deﬁmtlon (Chassin, Tr.5 142) : -

- Response to Finding No. 1168: .
Complaint Counsel have no speciﬁc response.
1169. The heatt of the quality definition is the phrase “increase the likelihood of desired
health outcomes.” (Chassin, Tr. 5143). Quality is about reducing the risk of bad things
happening, or increasing the likelihood of good things happening. (Chassin, Tr. 5143-44).

Response to Finding No..1169:

For the reasops explained in CCRFF 1 165, Complaint Counsel refer the court to

CCREFF 1179 for dn explanation why outcome measures, particularly when combined

with process meaémgé, are more useful than structural measures.

1170. But, “Quality” is not the same as good outcomes because, despite the best medical |
care, bad outcomes frequently happen to patients. (Chassin, Tr. 5144). Similarly, good
outcomes may result from poor quality care, as patients are often resilient to mistakes or errors -
made by providers. The definition of healthcare quality reflects the balance that must be made

when evaluating quality of healthcare; that is, whether the structure, process, or other means of
delivering care is likely to.increase the probability of good outcomes. (Chassin, Tr. 5144).

Response to Finding No. 1170:

‘For the reasons explained in CCRFF 1165, 'Complaint Counsel refer the court to

CCRFF 1179 for an explanation why outcome measﬁrés, particularly when combined
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with process measures, are more useful than structural measures.

2. Measuring Healthcare Quality
. il
1171. Experts in the field of healthcare quality assessment investigate three different
classes of quality measures to determine if there has been a quality improvement.  The three
_different categories of health care quality measurement are structure process and outcomes.
(Chassm Tr. 5144-45; Romano, Tr. 3251).

Response to Finding No. 1171: o ot

Complaint Counsel have no specific response.

1172. Structural measures reflect specific characteristics or features of a healthcare
delivery organization. Structural factors are enabling factors. They set the background. They
provide the conditions under which care is delivered. (Romano, Tr, 2988). Structural measures
include the physical resources put in place to deliver the processes of care — such as the beds that
are available, the equipment, laboratory facilities, radiology facilities, and so forth. Structural .
measures also include the human resources, the specific training and the expertise of the

- professionals put in place to deliver the processes of care. (Romano, Tr. 2986-87, 3251; Chassin,
Tr. 5145). For example, the expansion of obstetrician coverage to include nighttime coverage,

even in the absence of outcome data is a structural quality improvement. (Romano, Tr.
3251-52).

Response to Finding No. 1172:
Complaint Counsel agree with all but the last sentence of this finding. Complaint

Counsel explain its position in CCRFF 1256 regarding ENH’_S claim to have improved

quality by implementing nighttime OB physician coverage, including the lack of merger

specificity of that claim. (CCRFF 1256).

1173. Processes are all the things providers do when they treat patients. Process
measures reflect what health professionals actually do to diagnose and treat disease — including
prescribing medications, diagnostic testing and surgical procedures. These are all parts of

process in care. (Chassin, Tr. 5155; Romano, Tr. 2987).

Response to Finding No. 1173:

Complaint Counsel agree with this finding.
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1174. Outcomé measures reflect what ultirrietely happens to patients as a result of the
care process: Do they leave the hospital alive? Are they disabled? Is their functional status
optimized? Are they satisfied? (Romano, Tr. 2987).

Response to Finding No. 1174:

Complaint Counsel agree with this finding.

a. Strengths And Weaknesses Of Quality Measures

1175.. Each one qfithe classes of measures described above has its uses, its strengths and.
its weaknesses. (Chassin, Tr. 5152). '

Response to Finding No. 1175:

- Complaint Counsel agree with this firdding except to note that, for reasons
explained in CCRFF 1179, outcome measures, particularly when combined with process
measures, are more useful than structural measures.

1176. In the case of structural measures, there are typically many of them, and they are
easy to gather information about. One can easily lookup the number of beds in the hospital and
_ research the amount of training the physicians have undergone. However, structural measures

are often remote from the ‘actual outcomes. (Chassin, Tr. 5152).

Response to Finding No. 1176:

Complaint Counsel agree with this finding except to note that, for reasons
explained in CCRFF 1179, outcome measures, particularly when combined with process
measures, are more useful than structural measures.

1177. Process measures are readily understandable to clinicians and are very usable in
quality improvement. They also have the advantage of not needing comparative data. For
example, if it were known that treating hypertension is a valid measure of quality and produces
good outcomes, then all of a hospital’s hypertensive patients would have to be treated to their
target goals. That particular hospital would not need to know how it compared to other
institutions; the organization would know its goal was 100% compliance. (Chassin, Tr.
5152-53). But there are weaknesses with process measures. Clinical information in these areas
are not readily available in automated data systems or routine reports. (Chassin, Tr. 5153).
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‘ Response to Finding No. 1177:

Complaint Counsel have no specific response.
ot
1178. Outcome measures are very attractive, but they too have their strengths and

weaknesses. The most attractive part of looking at outcome mgasures is that, by definition, an
_outcome is the end result — what patients and providers care about. (Chassin, Tr. 5153). The

other advantage is that at least the occurrence of outcomes is readily available in some automated

data systems. (Chassin, Tr. 5153). Nevertheless, despite the attractiveness of outcomes, when

making a determination as to whether there has been a quality,improvement, it is not always

necessary to have outcome information. (Chassin, Tr. 5145). In fact, there are limitations to

using outcomes in assessing healthcare quality, and outcome measures sometimes suffer from

severe problems that may interfere with their usefulness in identifying the effects of hospital

Mergers. (Romano Tr. 3253).

Response to Finding No. 1178:
- For reasons explained in CCRFF 1179, outcome measures, particularly when -

combined with process measures, are more useful than'structural measures. o )

1179. The problems with outcome measures are quite serious and quite severe,
especially when they are used to measure the quality of care at an individual hospital. (Chassin,
Tr. 5153-54). Accordingly, it is necessary to have comparative data to know whether a particular
outcome is good, bad, or indifferent. For example, in contrast to knowing that a hospital should
treat all its hypertensive patients according to a standard, we do not know if 3% is a good

- mortality rate for a given procedure, or if 6% is a bad rate for another procedure when these
procedures are measured in isolation. (Chassin, Tr. 5154).

Response to Finding No. 1179:

In ﬁndings 1165 to 1179, Respondent describes;the different types of quality
measures, structural, process and outcome. But Respondent’s conclusion that “the
problems with outcome rﬁeasurés are quite serious and quite severe” (RFF 1179) is
inaccurate and misleading.

In its own business practices, ENH itself relies substantially oﬁ outcome

measures. For example, in its Performance Improvement Plan for 2001, ENH defined
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| quality as “[t]he best possible clinical outcomes for our patients; [s]atisfaction for all of
our fhany cﬁsto'mers; [rj etention of talented staff; [S]'ound financial performance.” (CX
2052 at 5 (emp'hasis‘adde'd); O’Brien, Tr. 3554-55). Patients care abou% what outcomeé
‘they get when they go to ahosp1ta1 (O’Brien, Tr. 3556; Chassin, Tr. 5153, 5461) ENH

- measures outcomes in its own quahty assessments (0k Brlen Tr. 3555- 56)

t
" I f

S

I, (Romano, Tr. 3066, in camera). (I
_} (Romano, Tr. 3066, in
camera), {—
_} (Romano, Tr. 6333-34, in camera,. See also,

'CCFF 2122-2132).

Outcoﬁé measures are useful in measﬁring quality of care, particularly wheﬁ they
are correlated wi‘t_h' process measures. (Romano, Tr. 2988-89). In contrast, structural-
measures are insufficient by themselves to measure quality because they tell us §ery little
aboﬁt the care that is actually provided to patients. (Romano, Tr. 2988). |

1180. Another limitation of using outcome data to measure hospital quality is that some
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outcomes occur so rarely that they are not useful as quality measures. (Romano, Tr. 3254). For
example, the occurrence of neonatal mortality at a low-risk delivery service such as HPH is so
rare that it would not be meaningful to compare changes in that outcome over time to evaluate
quality improvements in that area. (Chassin, Tr. 5597). Further, some outcomes of medical
treatment are so delayed after treatment is given that it is impossible to use them in deciding
whether quality changes happened as a result of a merger. (Romano, Tr. 3254). For example, for -

~some procedures there are so few deaths that in-hospital mortality, which is an outcome measure,
is not a useful measure of quality. (Romano, Tr. 3254). :

‘Resgoﬁse to Finding No. 1180: | . o
That some outcome ‘measufes do n;)t accurately depict a hospital’s quality says
nothing about the outcome measures at issue in this case.
Réspondent notes that sofn_6 outcomes occﬁr too queqﬁently to provide an

. accurate measure of quality. The only specific instance of a low sample size outcome

measure cited ‘by Respondent is neonatal mortality. {—
e
I (<o, Tr 323132
in camera). Thus, rather than draw any inappropriate conclusion based on a small
sample, Dr. Romano forthrightly acknowledgéd the statistical limitations. But this
finding is heveﬁheless important — neonatal mortality i$. yet another objective measure
where the structural improvements touted by ENH are simply not showing up in the valid
outcome daté. |

Respondent also notes that somé mortality meésures éccur too long after a
hospital stay to measure qﬁality. But Respondent cites no such measure that was relied

upon by Dr. Romano, and in fact, in the cited portion of the transcript, Dr. Romano
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testified only that “that may be true for some procedures.” (Romano Tr. 3254). This

theoretlcal limitation does not affect Dr. Romano S actual conclusion from the measures

he used.

1181. Another unportant aspect in trying to use outcomes to assess hospltal quality is the
need to risk-adjust them. (Chassin, Tr. 5156). Risk-adjustment is the process by which all the
other factors that influence patient outcomes that are independent of the treatment — such as the
severity of a patient’s disease, or other conditions a patient presents with — are taken into

account. (Chassin, Tr.§156; Remano, Tr. 3273).

: ResponSe. to Fmdlng No. 1181:
Complaint Counsel agree with this finding.
1182. Risk-adjustment is very difficult to do. It requires extremely detailed clinical |
information about precisely how sick the patient is.and what other conditions the patient brings

with him or her to the hospital. Without this information, one cannot tell whether that hospltal’
care has contributed to improving the outcome. (Chassm Tr. 5156).

Response to Finding No. 1182:

Respoﬁdeht’s ﬁndihg is incbmplete. Risk adjustment is certainly impbrtant in
dréwing conclusions 'J.from'outcome data, which is why Dr. Romano used risk-adjusted
'ciata in his Work.

Dr. Romano is an expert in risk adjustment, having advised the U.S. Healthcare
Financing Administration on risk adjustment techniques. (Romano, Tr. 2968)-. |
I (S
e.g. Romano, Tr.. 3051-52 ({), in camera). {-
-
]
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I R omano, Tr. 3208-09, in camera),
. . ' ot ‘ .

S (- om0, Tr. 3208-09, in camerd).
_} (Romano Tr. 3208- 09, in camerd)

oo

, 1183. Fmally, another important weakness of outcome measures is that — unlike
processes or structures, which are, by and large, under the control of the provider giving care —
outcomes are susceptible to a lot of influences, and many of the influences that produce certain
outcomes are not under a provider’s control. (Chassin, Tr. 5154; Romano, Tr. 3253-54).

- Therefore, it is important to- sort out what part of the outcome i is the responsibility of, and under

the control of, the provider. (Chassin, Tr. 5154).

.. Response to Finding No. 1183:

For reasons explained in CCRFF 1179, outcomie measures, particularly when ,
combined with process measures, are more useful than structural measures.
1184. The difficulty in relying on outcome measures is also recognized by leading
third-party organizations in the field of healthcare quality. The Joint Commission for the

Accreditation of Healthcare Organizations (“Joint Commission” or “JCAHO?”) does not attach

any weight to outcome measures of quality in the accredltatlon process for hospltals (Chassin,
- Tr. 5156)

- Response to Finding No. 1184:

This finding is inaccurate. {
I (oo, T
6333-34,'in camera).

1185. JCAHO is the entity responsible for accrediting hospitals and oertain other types

of healthcare organizations in the United States. It convenes a series of expert panels to help
identify appropriate quality measures for use in the accreditation process. (Romano, Tr. 2969).

701



Response to Fmdmg'No 1185:

Complamt Counsel agree with this ﬁndmg

1186. Specifically, in its accredltatlon process, JCAHO considers and rates a hospltal on
approximately 1,200 explicit aspects of hospital activities, which are called elements of
performance. (Chassin, Tr. 5157). None of the aspects considered in this process by JCAHO are
outcome measures. Three-quarters of the elements are structural, and the remaining quarter
mvolves process measures. (Chassin, Tr. 5157).

' Ll b

Response to Finding No. 1186:

Respon_dent’s statement that “JCAHO does not attach any weight to outcome

. measures of quality”" (RFF 1184) is inaccurate. { [
—} (Romano, Tr.

 6333-34,in camera) ‘ .

b. Quality Measures Must Be Valid
~ 1187. A measure is valid if it reflects and accurately measures the concept of quality as

it is defined in the IOM definition cited above. (Chassin, Tr. 5146). The tests for validity of
individual structure, process and outcome measures are each unique. (Chassin, Tr. 5146).

‘Response to Findingl No. 1187:
Respohdent’s general discussion of Validity is irrelevaﬁt, particularly since
Respondent never bothered to explain which measures used in the cése were valid and
 which were not." Dr. Romano explained why each and every measure he relied upon was
valid. Respondept"s'vagueness, and Complaint Counsel’s precision, on this issue is
explained in CCRFF 1188 below.
1188. One must examine the validity of the particular measure to determine whether it is

a good measure of quality or a bad measure of quality. Therefore, just because some concept can
be categorized as a structure, process, or outcome measure does not mean it is a measure that can
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properly be used to evaluate healthcare quality. (Chassin, Tr. 5145- 46) It follows that to employ
quality measures in an accepted and accurate manner, the quality measures used should havea '
proven high degree of validity. (Romano Tr. 3252). '

e

Response to Finding No. 1188:

. .On the page cited by Respondent, Dr. Romano flestiﬁed fhat to employ quality
measures in an accepted and accurate manrer, the qualillty measures used should have a
'proven and high degree of validity. (Romano Tr. 3252l)‘

The evidence is undisputed that the measures used by Dr. Romano neeet that high
standard.. On rebuttal, Dr. Romano painstakingly went through eaeh of the measures he
used, and explained why they were Vaiid under accepted measurements from both AHRQ

| and JCAHO. (See, e.g., Romano, Tr. 6274-75; 6279-'88).

ADr. Romano candidiy explained the evidence on both sides_ of the question of |
validity, noting, for example that while the evidence connecting processes of care with
outcomes relating to stroke mortality was mixed, it was still strong enough- to meet
AHRQ’s standards for validity and inclusion. (Romano Tr. 6281-82).

Other AHRQ measures used by Dr. Romeno (decubltal ulcers, fallure to rescue,
postoperative hip fractures, selected infections, and birth trauma) are considered valid due
to the consensus among experts in the field accepting t};eir {falidity. (Romano, Tr. 6283-
87). In his own work, Dr. Chassin has used similar expert panels to establish by
consensual validity the appropriateness of c‘ertain types of surgery. (Romano, Tr. 6284).

Dr. Romane’s detailed discussion of the validity of each specific fneasure stands

undisputed. While Dr. Chassin claimed that only six of 46 AHRQ measures were valid,

he did not identify the six nor explain why the others were invalid. (Romano, Tr. 6273-
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74. See also, e.g., CQ}FF 2105-2112).

1 189 An article ertten by Dr Chassin, and relied on by Dr. Romano (Complaint
Counsel’s quality of care expert), confirms that for an outcome measure to be valid as a measure
of quality, it has to be tied to a process or structure of care that can be changed to produce a
desired health outcome. The Jrelevant article written by Dr. Chassin is entitled “The Urgent Need
~ to Improve Healthcare Quahty, Institute of Medicine, National Roundtable on Healthcare
Quality.” It was published in The Journal of the American Medical Association (“JAMA”), a
prestigious peer-reviewed medical journal. (Romano, Tr. 3252-53; Chassin, Tr. 5146).

Response to F-ingi_mg No. 1189:
Respbndént’s general discussilon of validity is irrelevant, particularly siﬁce
- Respondent never bé'thered to explain which measures used in the case were valid aﬁd
which were not. Dr. Roméno explained why each and every measure he relied upon was
{/alid; Respbnd‘ent"s vaguen'ess,.arid Cc;mpiaint Counsel’s precision, on this issue is

 explainedin CCRFF 1188 above.

1190.  Accordingly, for an outcome to be a valid measure of quality, it must have a

" proven relationship to processes or structures that can be modified so that the outcome is

affected. (Chassin, Tr. 5148). If the outcome cannot be affected by a change in process or
structure, then it is not a measure of quality of care because there is nothing that can be done to
make the outcome better. ' (Chassin, Tr. 5148). For example, if an oncologist diagnoses
pancreatic cancer at a late stage when it is inoperable, it is possible to measure the:percent of
patients who die six months from that point in treatment. That would be an outcome measure.
However, there is nothing a physician can do to influence that outcome, so that would not be a
valid measure of the quality of care provided to that patient. (Chassin, Tr. 5148).

Response to Finding No, 1190:

Respondent’s general discussion of validity is ﬁrelevant, particularly since
Respondent never Bothered to explain which measures used in the case were valid and -
which were not. Neither Dr. Romano nor Dr. Chassin made any meaningful use of
pancreatic cancer mortality. Dr. Romano explained why each and every measure he

relied upon was valid. Respondent’s vagueness, and Complaint Counsel’s precision, on
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this issue is explained in CCRFF 1188 above.

1191. Fora structural measure to be valid, it must Bear a proven relationship to a desired
health outcome. The same test also applies to process measures. (Chassin, Tr. 5146).

W

Response to Finding No, 1191:

Respondent’s general discussion of validity is irrelevant, particularly since

Respondent never bothered tp explain Which measur;s,.’used in the case were valid and
vwhich were not:. Dr. Romano explaincd why each and every measufe he relied upon was
valid. Réspondent’é vagueness, and Cofnplaint Counsel’s precisioﬁ, on this issué is
explained in 1 CORFF 1188 above. |

11192. If a structural or process measure were a valid one, then an improvement in that
measure would be a quality improvement even in the absence of outcome data. (Chassin, Tr.
5146-47). For example, if we know that a process like treating high blood pressure improves
good outcomes, then there is no need to measure outcomes every time high blood pressure is
treated. We already know that improvements in the application of adequate hlgh blood pressure
controls is an improvement in healthcare quality. (Chassin, Tr. 5147).

Response to Finding No. 1192:

o Respondent’s general discussion of validity 1s 'irrelevant, particularly since
Respondent never bothered to explain which measures ﬁsea in the case were valid and
which were not. Dr. Romano explained why each and every measure he relied upon was
valid. Resinond'ent’s vagueness, anci Complaint Cbunséwl;s II)recision, on this issue is
»éxplained in CCRFF 1188 above.

1193. There are different types of evidence that may be used to establish the validity of
structure, process and outcome measures. To establish a relationship between processes and

outcomes, evidence from research based on randomized trials typlcally is required. (Chassin, Tr.
5149-50).

Res‘ponse to Finding No. 1193:
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Respondent’s/general discussion of validity is irrelevant, particularly since
i o '
Respondent never bothered to explain which measures used in the case were valid and

which were not. Dr. Romano explained why each and every measure he relied upon was

+ ' ' . . . . . .
valid. Respondent’s vagueness, and Complaint Counsel’s precision, on this issue is
! : .

 explained in CCRFF 1188 above.

1194, To estabohsh-a relatlonshlp between structural measures, several other
considerations must be weighed. It is always:desirable to have clinical research evidence that
structural measures are valid. However, such evidence is not always available. (Chassin, Tr.
5150). In fact, Dr. Romano concedes that there are structural aspects of quality of care that could
not be tested in a randomized mterventlon.,because of ethical concerns with doing so. (Romano,
Tr. 3332- 33) : !

Response to Finding No. 1194:

Respondent’s general discussion of validity is irrelevant, particularly since -

~ Respondent never bothered to explain which measures used in the case were valid and
- which were not. Dr. Romano explained why each and every measure he relied upon was
" ' . ‘ A
valid. Respondent’s vagueness, and Complaint Counsel’s precision, on this issue is

explained in CCRFF 1188 below.

1195. For example, a defective defibrillator would never be installed in an emergency
department as part of a randomized trial to prove that you need effective defibrillators to have
quality of care in delivering shocks to the heart. (Chassin, Tr. 5150-51; Romano, Tr. 3333).
Further, it would be unethical to conduct a clinical study to determine if someone who is trained -
as a general surgeon would conduct neurosurgery worse than someone who was trained as a
neurosurgeon. Therefore, for many training and equipment issues, which are structural measures

of quality, judgments must be made in the absence of outcome data generated by research.
(Chassin, Tr. 5151).

Response to Finding No. 1195:

Respondent’s general discussion of validity is irrelevant, particularly since
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Respondent never bothered to explain which measures used in the case were valid and

which were not. Dr. Romano explained why each ard every measure he relied upon was

valid. Respondent’s vagueness, and Complaint Counsel’s precision, on this issue is

'

explai-ned‘in CCREFF 11‘88 above.

B. Dr. Chassin Employed Accepted Methodology For The Study Of Healthcare
Quality = oo

i

1196. Dr. Chassin employed a multi-faceted strategy to measure the changes in
structures, processes and outcomes at HPH and ENH in this case. '(Chassin, Tr. 5158-59). The
elements of Dr. Chassin’s methodology are utilized by significant third-party organizations and
state governing bodies in the field of healthcare quality. (Chassin, Tr. 5169-70, 5190-91).

Response to Finding No. 1196:

Dr. Chassin visited HPH in 2004 and used qualitative research techniques to try to

determine what quality had been like five years earlier. In so doing, he adopted
techniques unknown to health services research (Romano, Tr. 3021) and which were

otherwise flawed in their own right. These flaws are discussed in more detail at CCRFF

1211.

. 1197. Dr. Chassin’s strategy in approaching his assessment of whether quality of care
improved at HPH in connection with the Merger was to use a variety of different sources for
information, and then to prioritize areas of concern that might exist for a hospital like Evanston
Hospital in preparing to merge with a community hospital like HPH. (Chassin, Tr. 5158-59). He
then looked at exactly what Evanston Hospital did during the course of the Merger and thereafter.
Next, he assessed the impact of all of Evanston Hospital’s interventions on the quality of care
that had existed before the Merger at HPH. (Chassin, Tr. 5159).

Response to Finding No. 1197:
Dr. Chassin visited HPH in 2004 and used qualitative research techniques to try to
determine what quality had been like five years earlier. In so doing, he adopted

techniques unknown to health services research (Romano, Tr. 3021) and which were
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otherwise flawed in their own right. These flaws are discussed in more detail at CCRFF
. ]

1211.

1198. Further, to the extent Dr. Romano raised any questions in his reports about quahty
‘issues at Evanston Hospital, Dr. Chassin looked at those issues in his own assessment. (Chassin,
Tr. 5579). In looking at those i issues, Dr. Chassin could not find any declines in quahty at.
Evanston Hospital pre- Merger (Chassm Tr. 5276, 55 79)

Response to Finding No 1198: o -

A
‘Ill

Dr Chassm ] conclusmn regarding the lack of any decline at Evanston: Hospltal

was wrong (See CCRFF 1565).

1199. Dr. Chassin’s review focused on the Merger’s impact on the quality of HPH’s
clinical services. (Chassin, Tr. 5580). In making his assessment, Dr. Chassin considered and .
analyzed data from a variety of sources, including:. (1) site visits made to both Evanston Hospital .
and HPH; (2) formal and informal interviews; (3) contemporaneous documents; (4) available
outcome data, including both clinical and administrative data and, finally (5) quantitative and
qualitative analyses. (Chassin, Tr. 5159).

Response to Finding No. 1199:

Dr. Chassin explicitly limited his review to areas where alleged problems had
existed pre-merger or alleged improvements were made post-merger. He therefore left
~out several areas and did not pérform a comprehensive analysis. (CCRFF 1225).

1200. Dr. Chassin was assisted in his assessment bber. Elizabeth Howell, a
board-certified obstetrician/gynecologist and a faculty member of the Department of Health
Policy at Mount Sinai. (Chassin, Tr. 5160). Dr. Howell reviewed documents, performed
literature searches, assisted with the interviews and helped to compile some of the data used in

Dr. Chassin’s analyses - (Chassin, Tr. 5160).

Response to Fin@ing No. 1200:

Complaint Counsel have no specific response.
1201. Dr. Howell began the review of contemporaneous documents by identifying

quality-related documents in the 36 boxes of documents produced early in discovery. (Chassin,
Tr. 5160). Dr. Chassin then reviewed all of those quality-related documents and began the site
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visit and interviewing processes. (Chassin, Tr. 5160). This review led to an iterative process
through which Dr. Chassin made further specific requests for more documents and data and
conducted additional interviews and another site visit. (Chassin, Tr. 5160-61).

st

Response to Finding No. 1201:

W

Complaint Counsel have no specific response.

, 1202. Dr. Chassin reviewed at least a dozen deposition transcripts before writing his '
expert report. (Chassin, Tr. 5161). Since writing his report, he also reviewed transcripts of
physicians and witnesses, including Dr. Romano, who testified about quality issues in this case.
(Chassm Tr. 5161).

Response to Finding No. 1202:

Complaint Counsel have no specific response.

. 1203. Dr. Chassin conducted two, two-day site visits at HPH and ENH in June and
August of 2004. (Chassin, Tr. 5169). The Joint Comimission, state health departments, and
professional organizations like the American College of Obstétricians and Gynecologists .
(“*ACOG”) conduct site visits as part of their assessments of hospital quality. (Chassin, Tr. 5170;
Romano, Tr. 3245). Yet Dr. Romano, who admitted that site visits would have been ideal, did
not conduct a site visit in this case of any relevant hospital. (Romano, Tr. 3245).

Response to Finding No. 1203:

The cited organizations conduct site visits to .plerform analyseé of the state of
quality at the time of the visit. Dr. Chassin’s use of quaiitétive techniques to try to
measure quality several yéars earlier is a technique unknown to health services research.
(CCRFF 1211). Dr. Romano was offered the oppoftuni:cy to conduct a site visit but
declined that opportunity. He explained that “I really had doubts about whether I Wbuld
be able to ascertaﬁn very much useful from doing a site visit in 2004 and asking questibns
about what things were like in 1998 or 1999. Many of the individuals who were on the
front lines and providing and managing care at that time had moved on to other roles. I |

was also concerned that I wouldn’t get an unbiased view of what actually happened,
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because I would be ta‘kkmg to people who were. themselves ENH employees (Romano

Tr. 2980)

1204. Dr. Chassin also conducted 34 formal interviews of key phys1c1ans nurses and
administrative leaders who were present at HPH or Evanston Hospital either before or after the
Merger or, in some cases, both (Chassin, Tr. 5161-62).

' Response to Finding No. 1204:'

- Complaint, Gounsel note that most of these interviewees were ENH employees

and most were pondueted in the presence of counsel from Winston and Strawn. (CCRFF

1211, N y
1205. Dr. Chassin also interviewed a number of other individuals informally duﬁng his
site visits, including physicians and nurses in such areas as the adolescent psychiatric unit, the
ambulatory surgery unit, the cardiac catheterization lab, the emergency department (“ED”) and
the intensive care unit (“ICU”). (Chassin, Tr. 5162).

1

Response to Finding No. 1205:

Various e\'f.idence supports the view that Dr. Chassin did not follow aceepted
standards of quelitati':/e researeh. In particular, Dr. Chassin’s sampling strategy was
inadequately designed. to seek out alternative views or individuals having contradictory
opinions. Rather, it focused largely on administrative, physician, and nursing leadership
at ENH. (CCFF 2151-2155). | |
1206. Dr. Chassin selected all of tne interview subjects. (Chassin, Tr. 5584). During his |

site visits, Dr. Chassin conducted informal interviews with people he met when there were no
lawyers or administrators present. (Chassin, Tr. 5584).

Response to Finding No. 1206:

Various evidence supports the ‘}iew that Dr. Chassin did not follow accepted

standards of qualitative research. In particular, Dr. Chassin’s sampling strategy was '
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inadequately designed to seek out alternative views or individuals having contradictory -
opinions. Rather, it focused largely on administrative, physician, and nursing leadership
. ' ot ‘

at ENH. (CCFF 2151-2155).

' 1207. The interviews consisted of a series of structured questions that were directed at a
particular topic. (Chassin, Tr. 5163). The individuals Dr. Chassin interviewed were able to
clgarly describe their experiences with providing care and doing their _]ObS both at the time of*the

‘interview and previously. (Chassin, Tr. 5164). !

1
Pt

" Response to Finding No. 1207;

* There was an undue focus on physician and nursing leadership, as opposed to
those actually “providing care.” (Romano, Tr. 3015).

1208. Interviews are nnportant in trying to gather a full picture of how a hospital
functlons both currently and previously. (Chassin, Tr. 5164) Dr. Chassin utilized the
interviews to determine whether there was consistency among all the d1fferent sources of
information he was considering. (Chassin, Tr. 5165).

Resgbnse to Finding No. 1208:
For reasons explained in CCRFF 1203, these interviews were not particularly

~ useful.

1209. The Joint Commission, state health departments and professional organizations
like ACOG, conduct site interviews as part of their assessments of hospital quality. (Chassin, Tr.
5170; Romano, Tr. 3246-47). Nevertheless, Dr. Romano did not personally conduct any
interviews of phy51c1ans or administrators relevant to the case. .(Romano, Tr. 3247).

‘Response to Finding No. 1209:

Site visits are not used by JCAHO and others to assess quality at some historical
time. (CCRFF 1211). Dr. Romano explained why such interviews would not have been
useful, which explanation is quoted at length in CCRFF 1203.

» 1210.. When p0531ble Dr. Chassin utilized different sources in his analysis — 1nclud1ng
interviews, document review, examination of data and site visits — to determine whether there
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was consistency among-all the sources of information he was considering and to seg if those
sources pointed in the same direction in terms of the quality assessment he was conducting.
(Chassin, Tr. 5164-65, 5233). This broad range of sources led Dr. Chassin to conclude in a

number of areas, for example, Ob/Gyn and nursing, that quality improved. (Chassin, Tr. 5159,
5192-93, 5233, 5236). o

Response to Findiné. No. 1210:

Dr. Chassin’s teéhm'ques-were problematic for reasons explained in CCRFF 1211

! W+ b

| below. The qualitysof OB/Gyn and nurs_ing‘ are exl'nlained in CCRFF 1276-1333 and
- 1385-1388, re‘s.pe»ctivély. | o
_ | ~ 1211. The methods used by Dr. Chassin to conduct his assessment in the changes m
- quality at HPH after the Merger were entirely consistent with the methods used by Dr. Chassin
when he was Commissioner of Health in the State of New York. (Chassin, Tr. 5190-91).
Response td Findil‘lg Nq. 1211:‘ | |
Dr. Chassin’s research methods suffered from serious limitations that render his
conclusions highly suspect. While Dr. Chassiﬁ testiﬁéd on direct that his methods were -
consistent with methods used’as New York Commissi(;ner of Health, cross examination
.and 'Dr. Rorﬁano’s‘ testhﬁony pointed out twd fundanie;tal flaws in his methods. First,
while qualitative téchiﬁques é:fe routinely used to measure the quality of a hospital at the
time the qualitati{re i;lvestigation taices place, this is not what Dr. Chassin did. Instead, he
visited HPH in the Summer of 2004 and tried to determine what quélity had been like five
| Or more years edrlier. (Chassin Tr. 5131). Dr. Chassin could cite no instance either in the -
- either published }iferanlre, or the practices of any expert body, of a valid technique
showing how to visit a hospital at some period of time and figure out what the quality of

care had been like at some period several years earlier. (Chassin, Tr. 5134-36). As Dr.

- Romano explained, “that would be a technique historians might use. It’s not a technique
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I’m familiar with in health services ;esearch.” (Romano, Tr. 3021).

Second, Dr. Chassin’s qualitative technique was flawed in several respects,
. N - ‘ r( )

including: (i) the failure to clearly describe his sampling strategy, (ii) the failure” to
formaHy interview people actualiy in the front lines of I;Iroviding care, (iii) the failure to -

seek out alternative views or individuals having contradictory opirﬁons, and (iv) the
. ’ . o A= ’
(typical) presence one or two attorneys from Winston & Strawn during the interviews.

(Romano, Tr. 3013-16. See also, e. g., CCFF 2149-21 63).

C. Dr Chassin Has Extensive Experience Evaluating And Assessing Healthcare

Quality

... 1212. Dr. Chassin is an expert in the fields of measuring, assessing and improving
quality of healthcare as well as in health services and health policy research. (Chassin, Tr. 5131).

| Response to Finding No. 1212:

' Complaint Counsel does not dispute that, in general, Dr. Chassin.is an expert in
the field of health care quality assessment. Complaint Counsel notes, howevér, that Dr.
Chassin’s resume lists his abilities in the collection and assessment of large Vqlumes of

’ data. (RX 1910). The use of those abilities to systemaﬁcélly measure outcomes, nurse
vacancy rates, instances of HPH quality reviews finding problems, or any number of areas
put in issue through anecdotal evidence is nofably miss;{ng ﬁqm the record. Although Dr.
Chassin would have been qualified to do so, he did not in this case prepare any |
“comprehensive outcome or process analysis.” (Romano, Tr. at 2991-92).

1213. Dr. Chassinisa physician employed by the Mount Sinai School of Medicine in
New York City. (Chassin, Tr. 5119). He is the Edmond A. Guggenheim Professor of Health
Policy, Chairman of the Department of Health Policy of the Mount Sinai Medical School, and

- Executive Vice President for Excellence in Patient Care at Mount Sinai Medical Center.
(Chassin, Tr. 5119). '
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" Response to Finding No. 1213: -
. | '
Complaint Counsel have no specific response.

1214.  As professor and chairman of the Department of Health Policy, Dr. Chassin’is
responsible for leading the 'ex.pan'sion of the program in health services and health policy
research. (Chassin, Tr. 5119).. '

Response to Finding No. 1214;

! " i

- Complaint Gounsel have no specific response.
1215, Ascthe EXecutiVe Vice President, Dr. Chassin is responsible for leading clinical
quality improvement throughout the medical center. (Chassin, Tr. 5120). Several medical center
functions report to Dr. Chassin in his Executive Vice President role. (Chassin, Tr. 5120).

Response to Finding No. 1215:

Complaint Counsel have no specific response.

- 1216. The Mount Sinai Survey Center, the entity that conducts patient satisfaction
surveys for inpatients and outpatients at Mount Sinai Hospital, is led by Dr. Chassin.’ The Six
Sigma Quality Improvement Program — the vehicle that Mount Sinai uses for organizational
. improvement and cultural change, as well as improving business, administrative and clinical
- processes of care — reports tq.Dr. Chassin. The Cullman Institute for Patient Care, a
 trustee-endowed entity that focuses on improving nursing care, is overseen by Dr. Chassin. And
Dr. Chassin directs the Excellence in Patient Care Initiative at Mount Sinai. (Chassin, Tr. 5120).

Response to Finding No. 1216:

.Complainf Counsel have no specific response.
1217. At Mount Sinai, Dr. Chassin serves as co-chair of the quality control committee

and is an elected member of the executive faculty, which is the governing body of the faculty of
the medical school. (Chassin, Tr. 5120-21).

Response to Find_ihg No. 1217:
Complaint Counsel have no speciﬁé response.
1218. Dr. Chassin completed his undergraduate studies, graduate studies and medical

school studies at Harvard College. (Chassin, Tr. 5122; RX 1910 at 1). While in medical school,
Dr. Chassin also attended the Kennedy School of Government at Harvard and earned a Master’s
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degree in Public Policy. (Chassin, Tr. 5122). After medical schoql Dr. Chassin completed
residency training in internal medicine at Harvard General Hospital in Los Angeles, a fellowsth A
in health services research at the Robert Wood Johnson Foundation Clinical Scholars Program at
UCLA and then earned a Master’s degree i in Public Health from UCLA. (Chassin, Tr. 5122):

Response to Finding No. 1218:

Complaint Counsel have no specific response. *
1219. Dr. Chassin practiced emergency medicine for 12 years. (Chassm Tr. 5 122). He
is board-certified in internal medicine. (Chassin, Tr 5123)

(K]

Response to Finding No. 1219

Complaint Counsel have no specific response.

1220. After his research fellowship, Dr. Chassin worked for the Healthcare Finance
Administration (“HCFA™), then went to the Office of Policy Analysis at HCFA, and
subsequently became the Deputy Director of the Office of Professional Standards Review
Organizations. (Chassin, Tr. 5123). Dr. Chassin then went to'RAND Corporatlon where he
conducted health services research for almost ten years. (Chassin, Tr. 5123- -24). After RAND,
Dr. Chassin co-founded a private sector firm, Value Health Sciences, in an attempt to take some

of the research methods and turn them into commercial tools to measure quality.. (Chassin, Tr.
5124).

Response to Finding No. 1220:

Complaint Counsel have no specific response.

1221. From 1992-1994, Dr. Chassin was appointed by the Governor of New York as the
Commissioner of Health for New York State. (Chassin, Tr. 5124). As Commissioner, he was
responsible for protecting the public health, regulating and licensing delivery systems, quality
1nvest1gat10ns and investigations of physician misconduct. (Chassin, Tr. 5124-25).

Response to Finding No. 1221:

Complaint Counsel have no specific response. . -

1222, Over a 20-year period, Dr. Chassin has published about 90 articles in
peer-reviewed literature. (Chassin, Tr. 5125). Dr. Chassin regularly reviews manuscripts for
journals such as the New England Journal of Medicine and the Journal of the American Medical
Association. (Chassin, Tr. 5126). Dr. Chassin lectures widely and makes presentations in the
area of healthcare quality both in and outside the United States. (Chassin, Tr. 5127).
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Response to Finding' No. 1222:

Complaint Counsel have no specific response

1223 Dr. Chassm was admitted into the first class of the National Academies of
“Science. He received the Founder’s Award from the American College of Medical Quality, the
Laureate Award from the' Arnencan College of Physicians and the Ellwood Award from the
Foundation for Accountab1hty (Chassm Tr. 5127)

- Response to Flndmg No. 1223: v

Mll'u

Complaint Counsel have no speoiﬁc response

1224 Dr Chassm is an elected member of the IOM. He has worked with the IOM for
more than 15 years on a variety of quality pf care 1ssues (Chassin, Tr. 5128).

Response to Finding No. 1224:
Complaint Counsel have no speoiﬁc response.

1225. Dr. Chassin was retained by ENH to evaluate the effects of the Merger between
Evanston and HPH, to evaluate whether any improvements that might have occurred could have
occurred absent the Merger, to evaluate what would happen in the event of divestiture and to
_ review the reports and testimony of Dr. Patrick Romano. (Chassin, Tr. 5130-31).

Response to Findiniirl No. .12»25:
| Dr. Chassin was retained to “evaluate the effect of the merger” (Chassin, Tr.
5449). But his work assignment was severely limited from the outset. He ‘did not
compare quality at HPH to quality at the peer group hospitals (where price increases were
- lower than at ENH). (Chassin, Tr. 5448-49). ‘And rather than take a comprehensive look
| at quality at the ENH system (where prices rose across the board), he lim'ited his analysis
to Highland Park Hospital. (Chassin, Tr. 5446-49).
Nor did Dr. Chassin consider all of the serviees provided by Highland Park

Hospital. | By his own admission he did not have “a listing of every single service they
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- provided.” (Chassin, Tr. 5450-5451). Dr. Chassin only focused on areas of alleged

improvement and alleged quality problems rather than the overall effect of the merger.
. . . it

(Chassin, Tr. 5450-5452). For example, he did not consider two “centers of excellence,”
the feftility clinic and the breast center. (Chassin, Tr. 5255 ; See also, e.g., CCFF 2033-

203 7) : ‘ , - '
b

D. Overview Of Changes In Healthcare Quallty At HPH As A Result Of The
" Merger
- 1226. Dr. Chassin’s multi-faceted review of the quality of care at HPH and ENH led to
several unmistakable, and important, conclusions. First, based on the interviews, site visits,
clinical data, and documents that Dr. Chassin reviewed, a methodology utilized by third-party
organizations such as the Joint Commission, the State of New York and experts in the field of
health care quality, he concluded that HPH had several significant quality problems that existed.
. before the Merger in several different service areas. (Chassm Tr. 5138, 5169-70, 5191;

"~ Romano, Tr. 3245 -47).

Resppnse to Finding No. 1226:

Respondent’s characterization of Dr. Chassin’s work as a “multi-faceted review of
tllle quality of care at HPH and ENF” (emphasis added) mischaracterizes thé recofd. Dr.
Chassin’s a551gnment was to evaluate the effect of the merger on the quality of care
delivered at Highland Park Hospital, one of the three ENH hosp1tals (Chassm Tr. 5130,
5449). Respondent presented no evidence showing {}Vhethe,r or not the merger affected
the quality of patien;c care at Evanston Hospital an(i Glenbrook Hospital. (Chassin, Tr.
5446-47). | |

While Dr. Chassin méy have reached a concluéion as to “quality problems” at the
pre-merger HPH, that conclusion was far from “unmistakable.” Several persons and

entities who, unlike Dr. Chassin, were involved in HPH pre-merger, disagreed, including;
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. Mark Newton; who testified that the quality of care at Highland Park
[ ',
Hospital up until the year 2000 was “very good, if not excellent.”
~ (Newton, Tr. 376). , :
I, (kX 412 at ENHL PK 017794, in camera).

+The Evanston Hospital Board of Directors, which noted at a February 23,

1 999 rﬁeeting that “Highland Park Hospital is a strong community .
hospital.” (Neaman, Tr. 1228-29; CX 874 at 5).
. Former HPH CEQO Ron. Sp:aeth, who testified that Highland Park'Hospital

“was a good community hospital” before the merger. (Spaeth; Tr. 2095.
See also, e.g.,, CCFF 2295-2352).

‘ 1227. ENH addressed those problemsv successfully during the course of, and after, the

. Merger. (Chassin, Tr. 5138). Specifically, pre-Merger HPH had significant issues, including:

- dysfunctional obstetrics and, gynecology (“Ob/Gyn”) services; ineffective quality assurance

programs; dysfunctional nursing culture; weak quality improvement programs; and a series of
deficiencies in the physical plant that affected patient safety. (Chassin, Tr. 5191-92).

Response to Find'ingi No. 1227 : .

{
I (Romano, Tr. 3188-89, 3226-28, 3231-32,
in camera) {—}; (Romano, Tr. 3232-34, in camera) {- ‘

I . (Romano, Tr. 3127 (discussing DX 7033 at 19, in camera), in camera)
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{—} (Romano, Tr. 3136-37, in camera (discussing DX~
441 at 70, in camera)) {—} {—
- . | ‘" ’ '
(Romano, Tr. 3136-37, in camera (discussing DX 441 at 70, in

camera)). : ‘ :

—} (Rornano, Tr. 3 1.39, 3 152}, in cameraﬁ. :
{— |
(Romano, Tr. 3146 (discussing CX 6296 and 6297, i;q‘camera), in carﬁera). Based on
national trends of a “move towards a more proactive steilce in quality improvement,” one
would have expected to see HPH, which already had a good program, follow the natlonal
trend of i unprovement even without the merger. (Rorna.no Tr 3004).

| With regard to physical plant, ENH offered no testimony that any pﬁysical blant

- deficiencies ever affected patient care pre-merger. While ENH did ﬁ1ake several capitel
investments post-merger, HPH was financially capable, without the merger, of continuing

its practice of continually investing in upgrades in services and physical plant and

equipment. (See, e.g., Newton, Tr. 383-84; CCFF 302-367).
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1228 Second,'in addition to remedymg deficiencies, ENH also made substantial
lmprovements in quality in a number of other clinical service areas after the Merger. (Chassin,
Tr. 5138). Most of those improvements required ENH to integrate its clinical and management
systems and import or export its collaborative multidisciplinary culture to change the way
clinical care was delivered at HPH. (Chassin, Tr. 5138-29). The vast majority of those
improvements could not have been achieved without a Merger (Chassin, Tr. 5139).

1

Response to Finding No 1228:

See CCRFF 1229 for a dlscussron of some of the key problems with ENH’s

hodn [}
I !

clalms of quality unprovements '

1229 The 31xteen areas in which there were substantral quality improvements 1nclude
(1) Ob/Gyn; (2) quality assurance; (3) nursing; (4) quality improvement; (5) physical plant; (6).
- cardiac surgery; (7) interventional cardiology; (8) intensive care; (9) emergency care; ( 10)
psychiatry; (11) laboratory medicine/pathology; (12) pharmacy; (13) radiology and radiation
medicine; (14) electronic medical records (Epi¢); (15) oncology; and (16) the skills of the

physician staff, as a result of the medical mtegratlon with ENH and its academic programs
(Chassm Tr. 5140- 41)

Response to Flnding No.‘ 1229: '
I (o0, Tr. 3054, in caera),

In other areas, there was “ne discernable improvement.” (Romano, Tr. 3005).
And even in arees ,Where there was some structural improvement, for the most part, there
was no evidence that “patients actually benefitted in terrns of improved outcomes . . .”
(Romano, Tr.'3008).

Even in the case of the structural improvements that had taken place five years
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after the merger, most could have been implemented without the merger. For example,

ENH and HPH actually contracted to jointly develop a cardiac surgery facility in April

ot

1999, before the parties had égreed to merge. (Rosengart, Tr. 4527-29, 4531; CX 2094).
=
!

\

|
Y

(Romano, Tr. 31 80; in camera).
Notably absent from ENH’s list of 16 areas of improvement is heart attack care.
In White Papers submitted to the Bureau of Competition ENH claimed an improvement

in heart attack care, pfompting Dr. .Rb'mano to study that area. (Romano, Tr. 3009-10).

Dr. Romano found “evidence of deterioration in both process and outcome measures

[administration of critical reperfusion therapies and mortality], Whiclzh increases our
confidence in the truth of those findings because of the linkage between process and
outcome measures.” (Romano, Tr. 3007). In the cited list of 16 areas, ENH ﬁo longer
lists heart attack care as an area of improvement. ENH has “buried” a discussion of heart -
attack care in its discussion of quality improvement (RﬁF i482-1 511) but vas discussed in
CCRFF 1490, ENH ignores three key measures (mortality, administration, and timeliness
of reperfussion) of heart attack care and as discussed tﬁ;ouglhout tﬁa_t section exaggerates
fhe measures it does discuss (aspirin‘\y\é.nd beta blockers).

This contraction of the claimed; areas of improvement follox&s a major expansibn.
Dr. Chassin characterized the White Paper submitted to the Bureau of Competition as full

of “inconsistencies, incompletenesses and inaccuracies,” (Chassin, Tr. 5461) and, in his

expert report, added several areas of care to the list. (Romano, Tr. 3009-10). Following
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this expansion, the ligt has now shrunk, with the removal of the critical area of heart
attack care.
1230. Many of these improveplents were brought about through a substantial infusion of
capital to upgrade aging, defe'ctiVe and outmoded equipment and facilities, and to increase
accessibility to expanded'clinical services delivered in key areas. Specifically, ENH allocated
more than $165 million in capital funds to be invested in the infrastructure and health care
delivery systems at HPH. (Hillebrand, Tr. 1976-77; Neaman, Tr. 1250).

'
L '

Resvp.onse to Finding No; 1230:
While ENH made several capiltal improvements at HPH following the fnerger, the

_ evidence showed that HPH would have been fully capable of making appropriate
improvements after the mérger. Prior to the merger, Highland Park Hospital routinely
made capitai impro;femepfs to ui)gfade and improve the facilities. (Newton, Tr. 383-84).

- Highland Park continued to plan to make capjtal improvements just prior to the merger.
in 1999, Highlanc‘l Park Hospital’s long-range éapital budget was projected to. be over

’ $IOQ million in invegtments, which would have been ﬁnded by operating earnings and
.cash and investments. (Newton, Tr. 431). Highland i);lrk’s financial health is described
in more detail at CCFF 302-367. | |

1231. {

' (Romano, Tr. 3332-33, 3390-93, 3327, 3308-09, 3317-18; |

Romano Tr. 3067-68, 3109-11, 3160-61, 3178-79, 3194-98, 3228-29, in camera).
Response to Finding No. 1231:

This finding is misleading. {—

722



@EF 1231, incamerc). (N
EEE—— S

Respondent further cites Dr. Romano S testlmony for the proposmon that nursmg

nnproved in some manner at HPH ? (RFF 1231). {—
IR (Romano, Tr. 3136, in camera). {—
I . (R oo, Tr. 3232-34, in

camera).
Dr. Romano’s testimony in the other areas listed was similar. {-
I (1 o:nano, Tr. 3005,

3008; Romano, Tr. 3054, in camera).

1232. Finally, as discussed in more depth in Section X.A., any divestiture of HPH would
erode a number of the quality improvements achieved through the Merger. (Chassm Tr. 5139).

Response to Finding No. 1232:

To the extent any improvements have taken place — as one would expect from



national and Illihois trends and HPH’s strong pre-merger organization — a divestiture
. | ‘ .
would be unlikely to erode them. (See, e.g., Romano, Tr. 2998, 3003-04 (discussing

national trend); Newton, Tr. 377, 291-92 (discussing some pre-merger areas of strength)).

10 '

_ (Romano, Tr.
3075, n camerc). (.
s 1
- . ‘
' (Ro'mario,- Tr. 3075, in camera). (See also CCFF B
2560 (noting tﬁat pfoposed order would requiré that HPH retain improvements)). . .
.

| l(Romano, Tr. 3193, in camera). These conclusions

are discussed in more detail in Section X_.A. below.

a. The Merger Improved Quality Of Care In HPH’s Ob/Gyn
Department

i Overview

' 1233. One of the quality pfoblem areas that existed at HPH before the Merger was

Ob/Gyn services. (Chassin, Tr. 5191; Spaeth, Tr. 2249). ENH’s improvements to HPH’s
Department of Ob/Gyn — including new obstetric practice protocols, improved physician

discipline, physician and nurse teamwork — are all quality improvements at HPH resulting from
the Merger. (Chassin, Tr. 5208).

ResnonSe to Findino‘No. 1233:_ '

This finding is misléading and incomplete. HPH had a strong Ob/ Gyn department
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before the merger. (See CCFF 21 88-2201). Pre-merger HPH had a compfehe_néive

ob‘stetrics program, and also had relationships with a'perinatal network and advanced

pediatric coverage. (Newton, Tr. 389). One of Respondent’s witnesses, Dr. Siiver .

Cha1rman of ENH’s Ob/Gyn Department stated that there were good physwlans in pre-

merger HPH’s OB department. (Silver, Tr. 3831). ENH’s outside consultant Bain,
oot .

descnbed HPH’s OB and neonatology fac111t1es as “excellent” in a report dated J anuary 6,

2000 just days after the merger was consummated. (CX 1998 at 11) The 1998 ACOG

report commended HPH’s changes in nursing leadership as making it more likely for

HPH to establish a center of excellence for women’s and children’s services. (RX 324 at

~ ENHL PK 029763). (I

t

3

(CX 6265 at 25, in camera). { NN
I . (CX 6265 at 20, in camera). (Il

I (RX 324 at ENH PK 029706, in camera).



I (% o:zno, Tr. 3188-89, 3224, 3226-
28, 3230-32, in camera. See also CCFF 2089- 2097) {_
I Romano, Tt 3127 (discussing DX 7033 at 19, in camera), in

camera; CCFF 2143).

1234. ENH improved these Ob/Gyn services.afterthe Merger at a cost of more than
$750, OOO annually. (Silver, Tr. 3782-83, 3848-49).'

Response to Finding No. 1234: |
This finding is irrelevant. Complaint Counsél do notAdisagree the ENH’s changes
* to HPH’s OB department may cost $750,000 annually, but Respondent has never shown
~ why HPH needed'to merge, and merge with ENH in particular, to make such
expenditures. (See CCFT 2440-2443 for information on HPH’s financial whérew_ithal to
make such éxpendj’curgs).

1235, Evanston Hospital is the high-fisk obstetric center within ENH, meaning that the
vast majority of at-risk mothers mothers-to-be are cared for at Evanston Hospital. (Silver, Tr.
3771; Krasner, Tr. 3695-96). Obstetric services are provided at Evanston Hospital and HPH,
while the gynecologic services are avallable at all three ENH hospital campuses. (Silver, Tr.

3770).

Response to Finding No. 1235:

Complaint Counsel do not disagree.
v123 6. HPH generally cares for less risky obstetric patients, both before and after the

Merger. (Silver, Tr. 3773; Krasner, Tr. 3695-96). ENH obstetricians generally admit their
higher risk obstetric patients directly to Evanston Hospital. (Silver, Tr. 3773-74).
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Response to Finding No. 1236:

1

This finding is incomplete. Before the merger, HPH’s fetal diagnostic center was

ot

staffed by perinatologists who specialized in hjgh-risk pregriancies. (Krasnér, Tt. 3750)..
These permatolo gists were from Evanston Hospital, and they were still able to prov1de

services at HPH without a merger. - (Krasner, Tr. 3750) . '
: oot

1237. Obstetrical care was (and is) dehvered at HPH through the Famlly Bn'thmg
Center. The HPH Family Birthing Center is a Labor, Delivery, Recovery and Postpartum
(“LDRP”) unit. (Krasner, Tr. 3695, 3698). In this unit, mothers in labor are admitted to a room
. and remain in that room throughout their hospital stay until discharged. (Krasner, Tr. 3698).
Typically, LDRP is only used at community hospitals that have a volume of fewer than 2,500
deliveries per year. (Krasner, Tr. 3698).

. .Response to Finding No. 1237:

Complamt Counsel do not disagree but notes that the American Colleoe of

Obstetrlclans and Gynecologists (“ACOG”) praised HPH’s 16 labor dehvery recovery

postparturn (“LDRP”) rooms and their fac1htles prior to the merger. {—

- } (RX 324 at ENH PK 029706, in camera).

1238. Evanston Hospital does not have a LDRP area due to the fact that its delivery
volume is far too large and the physical space required to operate as an LDRP unit on that scale
is enormous. (Krasner, Tr. 3698). Moreover, because Evanston Hospital was and is a Level
Three hospital, which cares for the most complex obstetrical cases, using LDRP would not be an
effective utilization of staff, as care for complex cases requires highly specialized staffing not
used in the LDRP setting. (Krasner, Tr. 3698- -99). LDRP does not affect quality of care. Itisa
marketing tool that is simply a choice made by the hospital for a model of care. (Krasner, Tr.
3699). That said, it was not a good marketing tool at HPH. It did not increase birth volume at all
at HPH. (Krasner, Tr. 3699-700).

Response to Finding No. 1238:
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This finding is irrelevant as to the discussion regarding HPH’s quality of care
|

b‘efore and after the mefger. Fora ’discussion on that topic see CCRFF 1237. It should
also be mentioned that the LDRP was an innovative program develope('i‘by HPHasa pﬁrt

of its “Centers of 'Exi:'e_llenoe” for women’s health. (Newton, Tr. 291-93). HPH’s LDRP

was one.of the first conoept’s approved by the State of Illinois for single-room rhaternity

!
“ t '

care. .(Newton,{t..293).

1

1239. Dr. Chassin’s assessment of improvements in HPH’s labor and. delivery services
since the Merger was based on interviews of physicians and nursing staff, as well as'a 1998
contemporaneous review by an external bedy, ACOG, that codified and collated the problems
that existed in the obstetrical service. (Chassin, Tr. 5192-93). In addition, Dr. Chassin
interviewed several physicians, including Drs. Hirsch and Hansfield as well as nurses Heidi
Krasner and Karen Mayer concerning the Ob/Gyn services at HPH pre-Merger. (Chassin, Tr.
5194). Dr. Chassin’s review was also based upon his site visit to HPH. (Chassin, Tr. 5159).

Response to Finding No. 1239: , 
Respondent’s ﬁnding is incomplete. (See CCRFF 1196-1211 for a detailed

* discussion on the flaws of Dr. Chassin’s methodology, partlcularly his interviews). The
ACOG report provides a good example of the flaws in Dr. Chassin’s non-systematlc
anecdotal apphcatloo of his quahtatlve methodology. That report was the most frequently
cited source in Dr. Clhassin’s repoﬁ, with over 30 citations, but Dr. Chassin left out the
numerous commendations of HPH’s OB/Gyn department in that report, such as that
HPH’s efforts at improvement were likely to improve ‘physician nurse relationships with
time. (Chassin Tr. 5481-83).

: Notaoly absent from this list of the materials relied upon by Dr. Chassin is the

1999 report by the Chicago Hospital Risk Pooling Program (“CHRPP”), {| N SN '
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at 25, in camera).

1240. Dr. Chassin also relied on the trial testimony of Dr. Silver, who is the ENH !
Chairman of the Department of Ob/Gyn. (Chassin, Tr. 5161; Silver, Tr. 3767). Dr. Silver
attended medical school at Northwestern University and completed his residency and fellowship
traiing in Ob/Gyn and maternal fetal medicine, respectively. Dr. Silver is Board certified in
Ob/Gyn with a subspecialty certification in maternal fetal medicine. (Silver, Tr. 3759-60). Dr.
Silver began working at Evanston Hospital in 1987, and has been employed by Evanston
Hospital and, subsequently, ENH, continually since that time. (Silver, Tr. 3760-61). He became
the Director of the Division of Maternal/Fetal Medicine from 1994 through 2001, which involves
the care and consultation of the high-risk obstetric patient, for example, women with multiple or
complex pregnancies. (Silver, Tr. 3763-64).

Response to Finding No. 1240: ' ' . .
| Complaint Counsél do not disagree but notes that almost all of the alieged
improvements are attributed to the efforts of Dr. Silver, who took over aé Chairman of
dB/,Gyn in the spring of 2001. (Silver, Tr. 3768, 3841). Thus, at thé.earliést, fhe
improvements attributed to him took at least a year and a quarter. By comparison, it took

HPH about the same time to implement the numerous improvements noted by CHRPP.
- (RX 324, in camera (N ) C
6265, in camera ({_ |
: )). There is every reason to expect‘that'HPH’s trend éf improvement would have
continued for the year and a quarter it took Dr. Silver ;co act, and beyond.
1241. As Department Chairman, Dr. Silver is responsible for the prov151on of clinical
care in the department, the academic activities of the department and the conduct of the

professional staff who work in the department. (Silver, Tr. 3768). In addition, he is responsible
for quality improvement activities that relate to physicians in the department. (Silver, Tr. 3769).
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Response to Finding No. 1241:

Complamt Counsel do not disagree.

- 1242, In add1t10n as s Chairman of the ENH Ob/Gyn Department, Dr. Silver is directly
responsible for the review of phy31c1an practice and reacting to and adjudicating any quality
assurance issues that arise. Before the Merger, however, he would not have had any such
responsibility for obstetricians at HPH. (Silver, Tr. 3776).

Response to Finding No. 1242:

Complqiht Counsel do not disagree.

1243. Dr. Silver’s time as Department Chairman is divided among clinical
responsibilities, teaching activities and administrative duties. (Silver, Tr. 3762-63). He has a
clinical practice, performs consultations, delivers bables and supervises residents and students in
the delivery and care of patients. (Silver, Tr. 3764). Dr. Silver also is a member of the Ob/Gyn
Department’s executive committee, which is comprised of a mixture of employed and
mdependent physwlans (Sllver Tr. 3764- 65)

Response to Finding No. 1243:

Complaint Counsel do not disagree.

ii.  Evanston Hospital Had A Relationship With HPH Before The
Merger Through The Illinois Perinatal Network

1244.  Although Dr. Silver did not work at HPH before the Merger, he became familiar
with HPH’s pre-Merger Ob/Gyn practice through Evanston Hospital’s involvement in the Illinois
Perinatal Network, through which regional hospitals are required to transfer their high-risk
mothers to Evanston Hospital for care. (Silver, Tr. 3771, 3774: Krasner, Tr. 3696).

Response to Finding No. 1244:

Complaint Counsel do not disagree.

1245. The State of Illinois has organized the provision of perinatal care based upon a
system of central hospitals with services that are matched to the acuity of the patients they serve,
such that high-risk expectant mothers are cared for at hospitals with that capability, including
Evanston Hospital. (Silver, Tr. 3772). Other Chicago hospitals de51gnated by the state as

high-risk centers include Loyola, University of Chicago, Northwestern Memorial and Advocate
Lutheran General. (Krasner, Tr. 3696).
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Response to Finding No. 1245:

Complaint Counsel do not disagree. '
. ot
1246. Dr. Silver, as the D1v151on Director of Maternal Fetal Medicine at Evanston
Hospital before the Merger, got to know a majority of the practitioners at HPH through the
Illinois Perinatal Network. (Silver, Tr. 3774). The relatlonshlp through the Illinois Perinatal
Network, before the Merger, was extremely circumscribed, however, and it was limited to
quarterly state-mandated meetings to review select obstetric cases, as well as limited consultation
on high-risk cases referred to Evanston Hospital. (Silver, Tr. 3774- -75). {_

(RX 324 at
ENHL PK 29714, in camera). ‘

Response to Finding No. 1246:
This ﬁnding is incomplete. HZPH took many of the récommendations and

| criticisms in the ACOG report cited, RX 324, and made imprbvements based on them.

g~
S

. o
- Q
2

i

fa—ry

) N
W

W

et

(CX 6265 at 25, in camera).

1247. Before the Merger, therefore, Dr. Silver was not respon51ble for the conduct of the
professmnal staff at HPH. He had no obligation through the Illinois Perinatal Network to .

- oversee the quality assurance with respect to obstetricians in practice at HPH. (Silver, Tr.
3775-76).

Response to Finding No. 1247:
Complaint Counsel do not disagree.

1248. There was never any formal affiliation or joint venture between ENH or HPH
before the Merger with respect to obstetrical services. (Krasner, Tr. 3697). The only relationship



between Evanston Hospital and HPH before the Merger was that Evanston Hospital was a
state-designated Regional Perinatal Center for HPH. As a Level Two hospital, HPH sent its
high-risk expectant mothers to Evanston Hospital, a Level Three hospital, for care. That
relationship continues today. (Krasner, Tr. 3696-97).

‘Response to FindinglNo‘. 1248:

This ﬁnding is incomplete. Before fhe merger HPH’s fetal diagnostic center was

- staffed by Evanston Hosp1tal permatologlsts Who spec1ahzed in high-risk pregnancies.

]
LI Ill

(Krasner, Tr. 3750). , -

iii. HPH Ob/Gyn Department Had Serious Problems Before The
' Merger

1249. {— |

(Chassin,

Tr. 5196 RX324 at ENHL PK 29708-11, in camera, Silver, Tr. 3782).

Response to Fmdmg No. 1249:

This finding is misleading and inaccurate. Before the merger, HPH had a “very
good” comprehensive obstetrics program with fine physicians. (Newton, Tr. 389; Silver,

Tr. 3831; CCRFF 1233; CCFF 2188-2201). HPH also had relationships with a perinatal

network and advanced pediatric coverage. (Newton, Tr. 389). {—
(Newton, Tr. 511, in camera). Before the merger, physician-nurse relationships and

collegiality improved remarkably. (CCRFF 1 368-13 84).
|
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- IR (ccrrr 1246). (NN
B (Romano, Tr. 3154-55, in camera) (See also CCFF 2211-2226 and CCRFF

1420-1441 for more mformat1on on HPH’s effective pre-merger quahty assurance

~ activities hosp1ta1—w1de) HPH did discipline problematic phy51c1ans before the merget.

 (Newton, Tr. 381-383). {—

(Silver, Tr. 3929-39, in camera; RX 2034, in camera).

1250. The obstetrics area at HPH before the Merger stood outasa major problem area
because a third of all admissions to HPH pre-Merger were admissions of women about to have a -
delivery. (Chassin, Tr. 5196). The pre-Merger problems with this service combined to create

unsafe situations in a critical care area, labor and delivery, that placed mothers and babies at risk

of adverse outcomes because they were unable to function in a highly effectwe Way (Chassin,
Tr. 5197).

Response to Finding No. 1250:

| Certainly OB/Gyn was a major part of HPH’s pre-merger acti’vities.‘ Dr. Chassin’s
testimony that a series of problems created “unsafe situations™ was both wrong (for
reasons described in detail elsewhere) and premised upon a state of affairs Qkisfing in
May 1998, a year and a half before the .merger. Immediately after testifying to alleged .
“unsafe situations,” Dr. Chassin was asked whether “any of these probiems [were] .
identified in the ACOG report” and responded “yes, almost all of them were.” (Chassin
Tr. 5197). Respondent’s counsel then blaced the ACOG report on the screen and Dr.
Chassin explained what he saW as a “very clear message throughout the ACOG report”

regarding certain problems. (Chassin, Tr. 5197).



Throughout the findings bofh above and below, 'Complaint Counsel explains in
detail fhe selec‘éive and 'biased picture painted by ’Res'pondent of the ACOG report. (See, |
e.g., CCRFF 1239 (_n.oting" failure to cite ACOG finding that physician nurse relationships
likely to improve with thnej; CCRFF 1237 (noﬁng ACOG praise for Ob/Gyn phy}sical

facilitiés)). But fegardléss of Whether Dr. Chassin accurately characterized it, that report

! 0o

was based on April.and May 1998 site visits, and rrla'ny of the concerns identified had
‘been addressedlby the CHRPP visit a year and a quarter later and would have continued
_ to be addressed, absent the merger,,during the time it took ENH to act. By Dr. Chassin’s

own admission, the “unsafe situations” he blainis to have existed in fact existed only in
1998. ¢

(CX 6265 at 25, il:l camera. See also CCRFF 1233 and 1249 (information on the quality
- of pre-merger HPH’s, .OB/Gyn services), CCFF 2089-2697 (information on thé lack of

signiﬁcant improvement in outcomes relating to OB/G}IIn services)). |

1251. Because HPH’s Ob/Gyn leadérshjp and department were not able tc; resolve

internally the problems with the hospital’s Ob/Gyn care, HPH asked ACOG experts to come to
HPH and help implement the appropriate standards of care. (Spaeth, Tr. 2114-15, 2249).

Response to Finding No. 1251:

This finding is. misleading and incomplete. {| GGG
I (- (439). (]
I (CCRIT 1439). - .

|
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. (T, 324 ot ENHL PK 029763, in camera; RX 365

w

at ENHRSOOJ456 in camera).

1252. {—

-} (Chassin, Tr. 5221; RX 324 at ENHL PK 29708 in camera; RX 208 at ENHL PK
17285). See Section VIIL.D.1.c.ii.

Response to Finding No. 1252:

Complaint Counsel do not disagree.

| 1253. The ACOG report was a thoroughly done, top to bottom, east to west review by
expert Ob/Gyns_ looking at every aspect of the Ob/Gyn services at HPH. (Chassin, Tr. 5193).

Response to Finding No. 1253:
Complaint Counsel agrees that the ACOG report was comprehensive without

necessarily adopting the specific descriptive phrases used by Dr. Chassin.

1254 (.

(Romano, Tr. 3390; RX 324, in camera at ENHL PK 29709)

Response to Fmdmg No. 1254:

This finding is mcomplete (See CCRFF 1233, 1344 and 1423 (mformatlon on
I-[PH s pre-merger improvements followmg the ACOG report) See also CCFF 2174-
2176, 2198).
1255. The information in the ACOG report was corroborated by other sources of
information. (Chassin, Tr. 5198; RX 208 at ENHL PK 17285). ACOG also identified problems

with interpretation of fetal monitoring strips as an area for improvement. (RX 1770 at ENHL PK
55180). -



‘Response to Fihding»-No. 1255:

- This fn;din‘g is rﬁisleading and incomplete. One éf the exhibits cited, RX 208,isa =
pre-merggf HPH mgdical‘staff Fiepartmental report produced in 1997, that not only shows
HPH’s identification'of pro‘blems in quality and adverse events, but the correctiv¢ action

i

‘recommended to improVe quality. For example, the report describes an incident of a

t
" ! )

physician beingunresponsive to nurses’ requests to examine a newborn, how that

physician was déalt with by the Pedia'tric MCEC, and the resulting “min_imizaﬁon” of the

_ recurrence of this pfdblem;'in addition, the document describes how the OB MCEC
succeésfully gota physiciaﬁ to adopt new éurgical criteria in order to reduce the excessive

ﬁumber of hjfsterosc':opies an"d laiaaio_sc’:épieé he was performing. (RX 208 at ENHLPK =
1 7285). | ,

| After the {&COG report was issued, but.before the merger, HPH increased nurse

- education relating to fetal monitoring in order to irnprc;ve interpretation of fetél
monitoring strips." (Krasner, Tr. 3754). {—

| —} (Neaman, Tr. 1399, in camera;
Silver, Tr. 3932, in camerd). { [ NG
I (Silver, Tr. 3932, in camera).

This is not to say that Evanston Hospital’s quality of care was substandard but

rather to emphasize that it will always be possible in any major health care institution to
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find a document discussing possibilities for improvement., Quality should be judged bya
systematic review, and quality at some historical time can only be judged by -
comprehensive quantitative data, not anecdotes from documents. (See, e.g., Romano Tr.

3021 (Chassin historical techniques unknown to health lgervices research)).

1) HPH Had Insufficlent Obstetrlclan Coverage:
Before The Merger

" 1256. A lack of in-house nighttime coverage at HPH before the Merger clearly
constituted inadequate labor and delivery service. (Silver, Tr. 3782). The lack of such coverage
was an issue with regard to quality of care because physicians were not always able to respond to
emergencies as quickly as necessary. HPH had to rely on-a good Samaritan act by a physician

who happened to be in the area if nighttime coverage were needed in the labor and dehvery unit.
(Krasner, Tr. 3737).

| 'Respohse to Finding No. 1256:

This finding is misleadingf Ms. Krasner did not testify that ;‘I-[PH' had to rely on Ia
goed ‘Samaritan act by a physician who happened to be‘ in the area if nighftime eoverage
were needed in the labor and delivery unit.” (See Krasner, Tr. 3737). First, the addition
of in-house nighttime coverage after the merger apperrently did not significantly impact
important outcomes related to OB/Gyn.: (CCRFF 1233)I: I;t sheuld also be noted that

- ENH operated the OB/ Gyn department at HPH w1thout in-house physician coverage from

the time of the merger, January 1, 2000 to the summer of 2001. (Silver, Tr. 3841-42).

||

(Newton, Tr. 511, in camera; CCRFF 1»249). {—



(Romano, Tr. 3 132, in camera).
In addition, Respondent has not explained how in-house OB phgrsician coverage is
| merger-specific. If H.PH wére a stand-alone entity, it could simply pay $150,000 per‘year

| 'to maintain an in-house OB physician coverage program. (Silver, Tr. 3864. Seé also

CCFF 2440-2443 (discussing pre-merger HPH’s financial wherewithal to make such
expenditures)). There has been a tren'd toward in-house physician coverage in hospital
. } OB/Gyh departments in the region.,afound ENH. (Silver, Tr. 3841). After HPH |
implémented in-house phyéician coverage.in its ,obsvtetricsvdepartment, other Lake County
ﬁoépitals such as La..ke Fprest Hésﬁital, ‘Coﬁdell Medical Center, a;ld Victory Memorial
~ Hospital also implemented in-house physician coverage in their OB/Gyn department‘s.

(Silver, Tr. 3791).

.. (@ HPH’s Ob/Gyn Department Had Poor
Nurse/Physician Teamwork Before The Merger

1257.
B (Chessin, Tr. 5197; RX 324 at ENHL PK 29773, in camera). {|j  EGcNEEIN
|

(Chassin, Tr. 5197-98; RX 324 at ENHL PK 29773, in camera).

_ Response to Fil.lding‘ No. 1257:
This ﬁnd'ing is incomplete and misleading. (See CCRFF 1368-1384 for a detailed
discussion on the improvements to the relationship between the nufses and physiciané |
enjoyed by HPH before the merger below; see CCRFF 1360-1367 for a detailed

discussion on the training of nurses at pre-merger HPH to make them critical participants
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in delivering high quality patient care). (See alsé RX 324 at ENHL PK 029769, in

Bl (RX 324 at ENHL PK 29754, in camera).

Response to Finding No. 1258:
This finding is incomplete and misleading. (See CCRFF 1368-1384 (regarding
improvements HPH made to professional relationships betwéen nurses and physicians in

the Family Birthing Center before the merger)).

1250,

B (Chassin, Tr. 5198; RX 324 at ENHL PK 29773, in camera). This constituted
evidence of dysfunction in Ob/Gyn services at HPH. (Chassin, Tr. 5198).

Response to Finding No. 1259:
This finding is incomplete and misleading. (See CCRFF 1368-1384 (regarding
improvements HPH made to professional relationships bet\;veen nurses and physicians
before the merger, particularly after the issuance of the ACOG repoit in 1998)).
1260. The characteristics of the Ob/ Gyn services at HPH pre-Merger directly related to
patient safety because effective teamwork is essential on the labor and delivery unit to provide
safe care to patients. (Chassin, Tr. 5200). When communication processes are poor, sharing of

critical information often is delayed and, in labor and delivery minutes, this can mean the
difference between a healthy baby and an unhealthy baby. (Chassin, Tr. 5200).

Response to Finding No. 1260:
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Complaint Cqunsel de not disagree. (But see CCRFF 1368-1384 (regarding
. | ' .
improvements HPH made to professional relationships and communication between

-nurses and physicians in-the Family Birthing Center before the merger).l See also CCFF

2089-2097 for more i_I‘lformétion on HPH’s performance on key outcomes related to

obStetfical and gynecoldgical éare both before and after the merger)).

1261.. The Joint Commission has published information for hospitals detailing how
communication problems were the major root cause of infant injury and, in hospitals
experiencing these problems, bad organizational culture, ineffective communication and
teamwork, as well as intimidating behavior of the kind described by Heidi Krasner were

important causes of those adverse events. (Chassin, Tr. 5202). See Section VIILD.1.b.ii, supra.

Resbonse to Finding No. 1261:

This fmding is 'mcomplefe and rﬁisleading. (See CCRFF 1368-1384 below for the
~ improvements HPH made to professional relationships, communication and teamwork

between nurses and physicians in the Family Birthing Center before the merger).

_1262.

(RX 324 at ENHL PK 29710, in

camera).

Response to Finding No. 1262:
This fﬁding is incomplete apd misleading. See CCRFF 1368-1384 (regarding
- improvements HPH made to ﬁrofeésional relationships, communicatioﬂ and teamwork
between nurses énd physicians in the Family Birthing Center before the merger).

&)} HPH Lacked Effective Obstetrical Leadership
Before The Merger

1263.. Effective hospital leadership is essential to improving quality of care, use of
clinical practice guidelines, teaching and coaching staff as well as supporting quality patient care,
treatment and services. (RX 2006 at 251).
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Response to Finding No. 1263: o ,

‘Complaint Counsel do not disagree. '

1264. The Joint Commission includes several dimensions of hospital leadership as part.
of the standards upon which hospitals are judged. (RX 2006 at 251-54). HPH lacked effective
nurse and physician leadership in obstetrics pre-Merger under the Joint Commission Standards.

" (Chassin, Tr. 5202-03). :

Response to Finding No. 1264: | : oo

" . This finding is rmsleadmg and inaccurate. First, it should be noted that pre-

merger HPH performed except1ona11y well on JCAHO surveys. (CX 96 at 1; Spaeth Tr.

2149; Neaman, Tr. 1198; Newton, Tr. 385). (IR

. (R 3242t

ENHL PK 029763', in camera). Even Respondent’s own main witness on OB issues, Dr.

Silver, stated that HPH had a good OB physicians before the merger. (Sﬂver, Tr. 3831).
-

(CX 6265 at 25, in camerd). (GG

I . (C 6265

~at 21, in camera).

1265. The lack of an effective chain of command — an identified leadership structure —
was one of the biggest problems that was not solved until Dr. Silver was able to partner with
- Krasner to create an effective chain of command. (Chassin, Tr. 5603). {

(Romano, Tr.
3157, in camera). The chain of command at HPH pre-Merger was rarely utilized and did not
work. (Krasner, Tr. 3708-10). {

(Romano, Tr.
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3157; RX 324 at ENHL PK 29769-70, in camefa).‘ '

Response to Fmdmg No 1265

This ﬁndlng is mlsleadmg and inaccurate. {;

! it )

D (CX 6265 at 18, 21, i camera; Romano, Tr. 3158, in

~ camera; Krasner, Tr. 3876, in camera). .

Dr. Silver’s revisions to the chain of command policy were not formalized ina_
clinical protbco'l until June 1, 2002, aboﬁt a year after he began his role at HPH. (RX
~ 1416 at ENHL PK 054590). - | .

1266. Dr. Chassin also reviewed a 1999 report of HPH’s obstetrical service by the

~ Chicago Risk Pooling Project (“CHRPP”), HPH’s malpractice carrier. (Chassin, Tr. 5193). In
contrast to the ACOG report, the CHRPP report was an attempt by the malpractice carrier to look
at certain areas related to malpractice risk. (Chassin, Tr. 5193). There were no physicians on
CHRPP’s review team and it was a much more superficial review, and was carried out for very
different purposes, than the ACOG review. (Chassin, Tr. 5194). '

Response to Finding No. 1266:

 This finding is misleading.

I (CX 6265 at 4, in camera; Chassin, Tr. 5194). (| GGTcNNINNB
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| (CX 6265 at 5, in camera),

1267. While the CHRPP report acknowledged the existence of a chain of command
~ policy at HPH, it did not, however, comment on the degree to which HPH’s chain of command

policy was, in fact, implemented or working effectively such that it was actually protectmg '
patients. (Chassin, Tr. 5602-03). : ot

Response to Finding No. 1267; » '
This finding is misleading and inaccurate. ||| GGczIzNGEEGEG
. IR (CX 6265 at 21, in camera).

1268. The ACOG report contains statements addressing the professional relatidnships : .>
between nurses and physicians, indicating that they were “likely to improve.” (RX 324 at ENHL
- PK 29773). However, following that statement is a recommendation for the exertion of effective
leadership on the department chairman and the nurse manager to create a functioning obstetrics
unit. (Chassin, Tr. 5588). But that did not happen until after the Merger with the emergence of
Dr. Silver as an effective physician leader partner for the obstetrics nursing service. (Chassin, Tr.
5588). _ o

~ Response to Finding No. 1268:
This finding is misleading and inaccurate. (See CCRFF 1264-1267 (discussing
| improvements in HPH leadership before the merger)). ENH again is touting a claimed
leadership improvement that took place a year and a quarter after the merger when there -
is every indication that HPH had diligently implemented many of the ACOG.
recommendations during the year and a quarter between that report and the 1999 CHRPP

report, and would have continued to improve.

)] There Were Inappropriate Procedures In HPH’s
Ob/Gyn Department Before The Merger
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_1269. (N

(Chassin,

Tr. 5203; RX 324 at ENHL PK 29730-47, in camera).

Response to Finding No. 1269:

This finding is misleading and incomplete. Pre-merger HPH disciplined
problernatic physicians and aggressively dealt with adverse events. (CCRFF 1420-1427).
For example, the OB quality review committee suecessﬁrlly made a physician to adopt

new surgical criteria in order to reduce the excessive number of hysteroscopies and
 laparoscopies he was performing ., (RX 208 at ENHL PK 17285). [ NN
_} (Silver, Tr. 3929-30, in camera; RX 2034, in camerd). | |

1270. In'addition, there were problems with .respect to two categories of inappropriate
procedures in labor and delivery at HPH before the Merger. (Krasner, Tr. 3714-16). One was
termination of pregnancy at inappropriately late stages of pregnancy, and the other concerned
. rmductlons of labor. (Sllver Tr 3797-98; Krasner, Tr. 3714-16).

Response to Finding No. 1270:

This finding is incomplete and misleading. ENH allowed the termination of
pregnancies at inappropriately late stages at HPH until 2001, more than a year after the

merger. (Silver 3857-58).

1271. Before the Merger, Iﬁhysicians at HPH performed a procedure in the emergency
room called a Dilation and Curettage, which is performed in response to a failing pregnancy.
(Silver, Tr. 3793-94; Krasner, Tr. 3715-16). An emergency room is an inappropriate location to
perform this procedure because there is inadequate pain relief from anesthesiologists, an
inadequate level of patient privacy and a lack of maternal support services that would otherwise
be available in the operating room setting. (Silver, Tr. 3793).

Response to Finding No. 1271:

This finding is incomplete and misleading. ENH allowed physicians to perform
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D&Cs in the emergency room at HPH until 2001, more than a year after the mérger.

(Silver, Tr. 3781, 3857-58). '
’ - “l .
1272. For the second trimester abortions, there was a concern that the physician
involved in this practice was misleading the staff by giving incorrect gestational age of the fetus
- and performing abortions beyond the point at which one would condone a pregnancy termination.
(Silver, Tr. 3798-99). The concern regarding this issue has many dimensions, not the least of

which was that the procedure may not have been proper from a medical perspectlve (Sllver Tr.
3799) ‘ : o

Response to Finding No. 1272:

This finding is incomplete and misleading. (See CCRFF 1270).

1273. The fact that physwlans performed tubal hgatlons ot inductions for no medlcal
reason at HPH before the Merger was memorialized in the 1999 CHRPP report.”™. In November
1999, CHRPP cited HPH for use of slang language in its medical records. (Krasner Tr. 3717-19;
RX 657 at ENHL PK 29821). Specifically, CHRPP cited HPH for the term “gestaphobia,”
which it found in HPH’s medical records. (Krasner, Tr. 3717-19; RX 657 at ENHL PK 29821),
“Gestaphobia” was a term that a physician at HPH used before the Merger as a reason to
schedule an induction. (Krasner, Tr. 3719-20). The non-medical slang term was known to mean
- that the patient no longer wished to be pregnant. (Krasner, Tr. 3719-20). Inductions, however,
should only be performed for a medically valid reason, and “gestaphobia” is not a proper
justification. Moreover, it is unquestioned that slang terminology should not be found in
patients’ medical charts. Nevertheless, the term “gestaphobia” was frequently used in medical
charts and the physician who used it was never disciplined at HPH before the Merger. Indeed,
the problem continued up and until the Merger. (Krasner, Tr. 3719-20).

Response to Finding No. 1273:

Respondent cites no support for this finding’s sentence that the CHRPP report
memorialized that physicians performed tubal litigations or inductions for no medical
reason at HPH before the merger. This is contrary to the judge’s April 6, 2005, Order on
Post Trial Briefs stating that each proposed ﬁnding shéll’have a valid and correct cite to
the record. The cite to the CHRPP report only critiques HPH physicidns for using the

term “gestaphobia” as a diagnosis on the patients’ medical chart, but there is no reference
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to a physician deciding to perform any operative proqedure based on that diagnosis, or
) |

that diagnosis aloneg.
This citation also demonstrates the fallacies in Respondent’s anecdotal

methodology. Recog'il,izing that the CHRPP report documents great strides made by

HPH, in RFF 1266 aboVe Reépond‘ent seeks to discredit that report, claiming that it was

not as thoroﬁgh. as the ACOG report. But in this ﬁndmg Respondent relies upon the
CHRPP report 'becaus'e it makes a neglativ'e statement about HPH. Complaint counsel

~ respectfully submits that a thorough reading of both documents, RX 324 (ACOG) and CX
6265 (CHRPP) paints a piéture of HPH méking changes pre-merger at the same oran
even faster fafe'thalll ENH made'thlem p‘ost-ﬁerger. ,
1274. Another concern was the practice of inducing labor based on social or personal

factors rather than a medical indication. (Silver, Tr. 3800-01). This practice may have resulted
in unnecessary complications. For example, babies who had to be admitted to special care

. nurseries or transferred because of respiratory distress might not have had to undergo these

procedures if the induction were properly-timed or not performed altogether: (Silver, Tr. 3801).
Response to Finding No. 1274:
Complaint Counsel have no specific response.
1275. This practice of inappropriate inductions existed at HPH before the Merger, and
Dr. Silver was aware of it because he was contacted about this issue at Evanston Hospital
through his role in the Illinois Per'matal Network. (Silver, Tr. 3801). Before the Merger,

however, Dr. Silver could not take any action against this practice because he had no authority
over HPH physicians. (Sllver Tr. 3802).

Response to Fmdmg No. 12785:
This finding is incomplete. It ignores evidence of other medical practices which
Respondent now says were inappropriate that continued at HPH’s OB department long

after ENH took over management of the hospital. (CCRFF 1270-1272).
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iv.  ENH Improved Quality Of Care At HPH’s Ob/Gyn |
a Department After The Merger '

1) ENH Expanded Obstetrlclan Coverage At HPH
After The Merger

1276. In 2001, shortly after becoming Chairman of the Ob/Gyn Department, Dr. Silver

" made a definitive response to the problem of inadequate nighttime obstetrician coverage in
HPH’s labor and delivery unit. (Silver, Tr. 3779) _ o |

Response to Finding No. 1276:
Complaint Counsel do not disagree. As Complaint Counsel stated earlier, ENH
ran the HPH OB department without in-house OB coverage for almost a year and a half.

(See CCRFF 1256). The change was‘rnade as there was a trend in favor of in-house

| coverage across the country. (See CCRFF 1256).

1277. ENH, under Dr. Silver’s leadership, 1rnp1emented in-house nighttime and
Weekend coverage by obstetricians at HPH. (Chassin, Tr. 5204). The expanded obstetrician
coverage at HPH improved quality of Ob/Gyn care by having trained physicians in the hospital at
night and on weekends to respond to emergencies on the labor and delivery floor. (Chassin, Tr.

5204). In-house obstetric coverage was a substantial improvement over the pre-Merger coverage
by physicians at HPH who lived nearby. (Chassin, Tr. 5586).,

Response to Finding No. 1277:
ENH made this change only after almost a year and a half, and it was consistent
 with national trends. (See CCRFF 1256 (¢ R
. phw

camera).
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1278 ENH implemented the 1n-house coverage program at the HPH campus because it
was an issue of safety for women. (Silver, Tr. 3785).

Response to Fmdmg No 1278

This ﬁndmg is misleading. (See CCRFF 1256 ({—

UL [0}

' -) in camera). » o

Slgmﬁcant adverse events occurred at ENIP’s Evanston Hospr[al despite its

‘having in-house OB physician coverage. {—

g —} (Neaman, Tr. 1399, in camera; Silver, Tr. 3932, in camera). {-

B (Silver, Tr. 3932, in camera). (N
_} (Silver, Tr. 3933, in

' camera)

1279. To effectuate this change, Dr. Silver made presentations to the Department’s
members, to the Department Executive Committee and, eventually, to the ENH administration
for its support. (Silver, Tr. 3782-83). Dr. Silver had to obtain financial support from the ENH
administration to enact the obstetrician coverage, an investment of $150,000 annually. (Sllver
Tr. 3783; RX 988). This money was to be used for an additional stlpend to be paid to
participating physicians. (Silver, Tr. 3779 -80).

Response to Finding No. 1279:
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Complaint Counsel do not disagrée, but notes that HPH could have affoi‘ded this

amount without the merger. (See CCFF 2440-2443):
Vit
1280. The in-house coverage is provided by a full-time attending obstetrician who is ,
physically present at HPH from 10:00 p.m. to 7:00 a.m. durmg the weekdays. (Silver, Tr. 3783;
Krasner, Tr. 3736-37). Some regional hospitals staff their in-house obstetrician coverage with
' residents in training, but ENH provides coverage with attendings, who have finished their
medical training and who are more experienced than residents. (Silver, Tr. 3783- -85). During the
. weekends, the obstetrician i is in-house at HPH 24 hours a day ,(Silver, Tr. 3784)

Response to Finding No. 1280:

Complaint Counsel do not disagree.

1281. The nighttime obstetrician is available to respond i in the case of an emergency, to
perform an emergency Caesarean section and to provide consultations to nursing staff for any
patient emergency. (Silver, Tr. 3783). Evanston Hospital had a similar in-house physician
coverage program before the Merger. (Silver, Tr. 3784-86). In addition, some of the

obstetricians based at Evanston Hospital have taken part in the in-house coverage at the HPH
campus since the Merger. (Silver, Tr. 3784).

Response to Finding No. 1281:
| This finding is inaccorate. The in-house coverage program did not bogin at HPH

until the spring of 2001, so obstetricians based at Evolrllston could not have taken part in

the in-house coverage at HPH since the merger. (See CCRFF 1256. See also CCRFF

1278 above and CCRFF 1439 (informationbon problems the OB department at Evanston |

Hospital despite having an established in-house OB ph;:sici'an coverage program)).

1282 The obstetrician coverage at Evanston Hospital is 24 hours per day, 7 days per
week, in part, because there is an obligation to train the medical students and residents who take

part in the teaching program there. (Silver, Tr. 3785-86). For as long as Dr. Silver has worked at
Evanston Hospital it has had in-house obstetrician coverage. (Silver, Tr. 3786).

Response to Finding No. 1282:

Complaint Counsel have no specific response.
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1283 The obstetrlcmn coverage program at HPH after the Merger was not typical of a
commumty hospital at the time that program was instituted. (Silver, Tr. 3786). Indeed, HPH
was the first hospital in Lake County to have in-house obstetrician coverage. (Silver, Tr. 3791).
ENH implemented in-house coverage at HPH before Lake Forest, Condell and Victory Memorial
Hospitals established their respective ip-house coverage programs. (Silver, Tr. 3791).

Response to Finding 'No. 1283:

| Complaint Counsel do not disagree. In fact, this finding supports Compiaint

! Ul t |

Counsel’s view, that, the obstetrician coverage program was not merger specific: the

hospitals mentiphed did not merge with ENH or any other entity to create the program.

~ (See CCRFF 1256).

] '
'.

1284. The in-house obstetrician program has been very successful and has benefited

- many patients. (Silver, Tr. 3787). ENH compiles statistics on the utilization of the in-house
coverage program and, for calendar year 2004, approximately 200 women at both HPH and
Evanston Hospital had urgent or emergent care provided by the in-house obstetrician. (Silver,

- Tr. 3787). In addition, those are not the only documented uses of in-house coverage, there are
many other instances when the in-house obstetrician has been contacted by nursing personnel for
consultations on fetal heart tracings and other things. (Silver, Tr. 3787).

- Response to Finding No. 1284:

This finding is irrelevant. ENH provides no e{fildence that these women could not
have been appropriatgly treatéd by an on call or other physiciaﬁ if there had not been in
house coverage. (I

| (CCRFF 1233, in camerd). (See also CCRFF 1256 (iﬁ—house OB coverage program is
not merger speciﬁé); CCREFF 1278, 1439 (Evanston’s OB department experience
problems despite having an established in-house OB physician coveragé program)).
1285. In addition, the data that ENH has concerning this program is objective evidence

of improvements in quality of care for Ob/Gyn patients at HPH. (Silver, Tr. 3866-67). The fact
that, for 2004, 200 women whose deliveries would have gone unattended by an attending
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physician were, in fact attended — some at HPH, some at Evanston Hospital — is objective data
that quality of care has been improved. (Sllver Tr. 3854).

Response to Flndmg 1285: _ : Y

. This finding is irrelevant. ENH provides no evidence that these women could not

have been appropriately treated by an on call or other physician if in house coverage had -

not been implemented. {|E

(CCRFF 1233, in camera). (See ‘also‘CCRFF 1256 (in-house OB coverage program is

. not merger specific); CCRFF 1278, 1439 (Evanston’s OB department experienc¢ ‘
problems despite having an established in-house OB physician coverage progfam)). \
1286. Emergencies occur in the delivery process and having in-house. physician
coverage for that service is critical to patient care. The obstetrician coverage provided by

- physicians who live nearby HPH was inferior to the in-house coverage currently in place at that
campus. -(Silver, Tr 3788).

Response to Finding No. 1286:

This finding is misleading and irrelevant. {_
B (CCrFF 1233 ((
I ). S aso
CCREFF 1278 and CCRFF 1439 ({ NG

-}). See also CCRFF 1256 (information on why the in-house OB coverage
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program is not merge specific).

1287. {—
I (Chassin, Tr. 5585; RX
657.at ENHL PK 29812, in camera; RX 324 at ENHL PK 29709, in camera). {=

" (RX 657 at ENHL PK 29812, in camera; Chassin, Tr. 5585; Romano, Tr. 3390).

_Response to Fmdmg No 1287

s i ncomplee {—.

"I (RX 657 at ENHL PK 29812, in camera). Regardless, CCRFF 1256

above explains why in-house OB coveragé is not merger specific. ’(Sée CCRFF 1256 .
(HPH had the financial Wherewithal to implement an in-house OB coverage program as a
~ stand-alome entity.)). .

1288. {— |
. (Chassin, Tr. 5585; RX 658 at ENH RS 7482, in camera). These CHRPP bonuses are done by

category so that it is possible to get a bonus or premium reduction in one category but not in
others. (Chassin, Tr. 5585). {

(Chassin, Tr. 5585-86; RX 658 at ENH RS 7482).

Response to Find'ing. No. 1288:

Complaint Counsel do not disagree.

1269, (N

| (R 657 at ENHL PK 29809, in camera).
I (R 324 at ENHL PK 29709, in camera).

Response to Finding No. 1289:
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|

(RX 657 at ENHL

|

- PK 29812, in camera).

. 1290. The implementation of in-house coverage had a i‘)ositive influence on the nursing
staff at HPH by helping them to be more confident in providing patient care. In addition, nurses
had the opportunity to consult with physicians who were present in the hosp1ta1 durmg the
mghttlme (Sllver Tr. 3790). : o Y

Response to Fmdmg No. 1290:

This ﬁndmg is incomplete and irrelevant. {_

B (CCRFF 1344-1348, in camera, 1360-1384). The in-house coverage is not .
merger specific. (CCRFF 1256).

1291. The lack of avallable nighttime obstetrical coverage increases the risk of adverse
outcomes, which is, by definition, a quality problem. (Chassm Tr. 5586).

Response to Finding No. 1291:

This finding is misleading and irrelevant.' (See dCRFF 1233, 1256 ({-

I ) - camera).

1292. Dr. Roméno concedes that the expansion of obstetrician coverage to include
in-house coverage during the nighttime would be a structural quality improvement. (Romano,
Tr. 3389-90). Dr. Romano could reach the conclusion that nighttime obstetrician coverage was a _
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structural quality improvement even in the absence of outcome data. (Romano, Tr. 3390).

Response to Finding No.. 1292:

This finding is misleading and irrelevant. (See CCRFF 1233, 1256 ({lll

I ). i camera). .

(2) ENH Improved HPH’s Nurse/Physician '
. Teamwork After The Merger

1 293. After the Merger, and through ENH’s additibn of full-time clinical department
- chairman, ENH corrected the problems of inadequatg physician leadership in HPH’s labor and

delivery unit and, as a result, improved the nurse and physician teamwork. (Chassin, Tr.
5204-05). See Section VIIL.D.1.a.iv, infra.

- Response to Finding No. 1293:
This.ﬁndin'g is misleading and irrelevant. HPH’s selection of its clinical -
department chairmen from ambng the private practitioners as opposed to a full-time chair,

did not present a problem for assuring quality of care. (Newton, Tr. 378-80). {-

—} (Romano, Tr. 3133, in camera).

1294. An important improvement to HPH’s Ob/Gyn was the creation of
multidisciplinary clinical care, which physicians, nurses and all of the participants in the obstetric
service worked together as a team to reduce the risks of the adverse outcomes that existed before
the Merger. (Chassin, Tr. 5206). Reducing the risk of an adverse outcome is a quality
improvement. (Chassin, Tr. 5206). ‘
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Response to Fmdmtr,= No. 1294:
This finding is misleading. {_
E} (CX

6265 at 25, in camera):

3) ENH Improved HPH’s Ob/Gyn Lezigler’ship And
Quality Assurance Program After The Merger

" 1295. Dr. Silver, as Chairman of the Ob/Gyn Department, is responsible for quahty
assurance activities, in-addition to being responsible for the quality of care provided by
physicians within the department. (Silver, Tr. 3792). Dr. Silver’s quality of care responsibilities
include looking at trends and patterns within the department for specific outcomes, both in
obstetrics and gynecology. (Silver, Tr. 3821). In addition, he speaks regularly with members of
the department so that they feel at ease discussing quality of care issues. (Silver, Tr. 3821). See
Section VIIL.D.1.a.iv., supra.

Response to Finding No. 1295: R - .
Complaint Counsel have no specific response.
1296. Before the Merger, the department of obstetrics at HPH was particularly weak in
disciplining problem physicians. (Chassin, Tr. 5207). ENH remedied this deficiency by enacting
effective physician discipline to address repeated patterns of behavior that could really only be

dealt with by discipline, and that was corrected after the Merger by Dr. Sllver (Chassm Tr.
5207) .

Response to Finding No. 1296:
This finding is misleadihg and inaccurate. (See_’.CCRFF 1269 ({—
). oo, See also CCRFF 1255).
1207. (N
Y (Romano, Tr. 3393-94; 3450, in camera). {|  GKGcGccIEzNNGE

-} (Romano, Tr. 3450, in camera).
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Response to Finding No. 1297:
This ﬁnding is misleading and irrelevant. (See CCRFF 1255, 1296 (pre-merger
HPH dis_ciplined pr'ob|lem‘atic p'hysicians and aggressively dealt with adverse events)).

1298. Dr. Silver became Department Chairman in 2001, following an extensive national
search, lasting nine months. (Silver, Tr. 3842-43). Thus, there was a short transitional period in
Ob/Gyn after the Merger'and before Dr. Silver’s appointment. (Silver, Tr. 3842-43). However,
directly after becoming,Chairman, Dr. Silver implemented several improvements, including the
change in expanded obstetrician coverage. (Silver, Tr. 3842).

Response td Finding No. 1298:

it

~ Complaint Counsel do not disagree a$ lto the date of Dr. Silver’s ai)pointment,
which was about a year and a quarter after the rrierger. None of thé changes Dr. Silver
implemented wlere merger-specific. (CCFF 24_17—2425 ; CCREFF 1256).
1299, 1t .was ﬁot until after the Merger when' Krasner had the partnership with a strong

physician leader like Dr. Silver and a strong administration that the full conversion to an
~ effective nursing culture and effective teamwork could be created in Ob/Gyn. (Chassin, Tr.

(Romano, Tr. 3450-51, in camera). {| GGG

(Romano, Tr. 3451, in camera).
Response to Finding No. 1299: |
This finding is misléading. .Mr. Newton, a former Senior Vice President at HPH,
confirmed that fhere was no négative impact on quality due to HPH nof having full-time
clinical department chairs. (Newton, Tr. 279, 379-80). VAlso, after the merger, HPH
physicians still complained abogt ineffective leadership under ENH managemeht. (X

405 at 2). In addition, Respondent has not show how installing full-time clinical
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1300 By installing a full-time department chair, ENH corrected the problem of lack of
physician leadership in obstetrics that had plagued HPH before the Merger, enabling much more
evidence-based protocols to be created, a much better system of physician discipline, and Ms.
Krasner then had a physician partner to work with to really create full teamwork between nurses
and physicians. (Chassin, Tr. 5204-05; RX 1416 at ENHL PK 54591).

Response to Finding No. 1300:
“This finding is misleading. (See CCRFF 1299 (ENH changes to the leadership at

HPH were not merger specific, and did not ride HPH of any leadership problems). See

also CCRFF 1368-1384 (N

)
in camera).

@ ENH Addressed The Inappropriate Procedures
In Ob/Gyn At HPH After The Merger '

1301. After the Merger, ENH made a pohcy and a procedural change to require that: (1)
the inappropriate Ob/Gyn procedures described above be performed in an outpatient operating
room (as opposed to the emergency room); and (2) HPH make available perinatal support staff,
consisting of psychologists and work workers to assist with such procedures, that was not
available to patients before the Merger. (Silver, Tr. 3795).

Response to Finding No. 1301:
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This finding igirrelevant and misleading. These changes are not merger specific.

For example, if HPH were a stand-alone entity, it could also continue the policy of
prohibiting d11at10n and’ cutterage (D&C) in the emergency room. (Silvler, Tr. 3864).

D&C was still being performed in HPH’s‘eme_rgency room until 2001, the merger

was in January 2000. (Silver .Tr; 3781, 3857-5 8). In addition, the perinatal support staff

wasn’t available.at HPH until some t1me in 2001, when new policy prohibited D&Cs

from. being performed in the emergency room. (Sllver, Tr. 3795-96). .

1302. Soon after becoming the Ob/Gyn Department Chairman, Dr. Silver, in
consultation with other HPH physicians, put an end to the practice of physicians using the
emergency room at HPH to perform Dilation and Curettage (Silver, Tr. 3778, 3781). The
- physicians at HPH appreciated this change and, in addition, patients benefited from this change
as they were no longer subject to havmg this procedure performed in an inappropriate locatlon
with mapproprlate support. (Silver, Tr. 3794)

" Response to Finding No. 1302:

This finding is irrelevant. See CCRFF 1301 (discussing the fact that, due to

tumng and merger specificity, Findings such as this are not relevant).

1303. Similarly, after the Merger, Dr. Silver, as Department Chairman, dealt directly
with physicians performing inappropriate inductions of labor and stopped that practice from
occurring. (Silver, Tr. 3802,'3808). Dr. Silver relied on one of the committees in his
department, the obstetrics practice committee, to develop a protocol for labor induction that
would be acceptable to the department based on evidence in the literature and best practice.
(Silver, Tr. 3802; RX 1416 at ENHL PK 54592-94). Further, the protocol is clear that inductions
performed for purely social reasons or convenience are, as a rule, not appropriate at any ’
gestational age. (RX 1416 at ENHL PK 54592).

Resﬁonse to Finfling No. 1303:
This finding is irrelevant. In terms of timing, the OB protocols were not even
“published for the department,” much less fully implemented, until between September

2001 to May 2004. (Silver, Tr. 3845). The finding does not offer any evidence on the
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merger-specificity of this particular protocol, or any of the, OB protocols. ENH did not

need to invest in any equipment or construction of néw facilities to publish clinical
ot

protocols for HPH physicians. (Silver, Tr. 3847 48) The 1nduct10n of labor protocol was
developed because it was an important subject natlonw1de and it was based on evidence

“in literature and best practice.” (Silver, Tr. 3802, 3807) V . '
R ' ’
Tt should also be noted that the pathways or protocols may not have that much ofa

positive impact on quallty, due to a heterogenous patient mix. For example, complicating
factors in patients rrlay delay the various steps of a delivery pathway from being
implemented. (Silver, Tr. 3839).

%) ENH Implemented Obstetric Committee Practice
Protocols At HPH After The Merger . - ,

1304. Dr. Silver created the obstetrics practice committee, which had broad membership
to foster collegiality. This committee included nurses, certified nurse-midwives and physicians
from all campuses. (Silver, Tr. 3802-03). Broad membership was important so that everyone in
the department had a sense of ownership about the protocols and, further, so.that it was not just a
small hierarchy making decisions about critical aspects of patient care. (Silver, Tr. 3802-03).
The protocols are designed to address a condition or subject area and develop a consensus on that
subject based on the best randomized clinical trials in the literature, the standards from societies
like ACOG and input from local practitioners. (Silver, Tr. 3804; RX 1416 at ENHL PK 54594).

Response to Finding No. 1304:

The finding is irrelevant. (See CCREFF 1303 (irrcludling information on the timing,

impact, and merger specificity of OB protocol implementation)). {_

B (CX 6265 at 25, in camera).

1305. Before the Merger, HPH may have had separate nurse and physician protocols,
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but they were not as comprehensive as those created by ENH’s obstetric practice committee. For
example, the pre-Merger HPH.protocols would not have included as exhaustive a review of the
literature, and they would not have been created with input from as broad a group of participants.
(Silver, Tr. 3804-05). The post—Merger protocols were designed so that everyone who was
involved in a patient’s care had a say 1n the nature of the obstetr1c practice at the ENH campuses.
(Silver, Tr. 3805).

N

Response to Finding No. 1305:
. This finding is mlsleadmg and 1rre1evant (,See CCRFF 1304 above for more
LT 0

mformanon on nursmg mvolvement in pre-merger HPH quahty assurance, also see

| CCRFF 1368 1384 below for a discussion on collaboration between nurses and

. physicians both before and after the merger) {—
,— b (Romano, Tr. 3168). {ll

BN (CCFF 2242-2244, in camera).

1306. ENH also developed a protacol on chain of command that was unique to the
department of Ob/Gyn. (Silver, Tr. 3809; RX 1416 at ENHL PK 54612-14). This was done in
response to nursing concerns as well as some physicians’ concerns that the chain of command
was not clear-cut for some of the services provided. (Silver, Tr. 3810).

Response to Fihding No. 1306:

This ﬁnd_iné is misleading and inelevant! (See CCRFF 1265 and 1267 for more
information HPH’s chain of command in the OB department before the merger; see also,
CCREFF 1303 for more information on merger specificity of the OB protocols). ENH’s

chain of command protocol was not published until 2002. (RX 1416 at ENHL PK
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054590).

1307. This protocol was developed to ensure that the input of all personnel received
appropriate attention while respecting the authority of the respensible care providers. (RX 1416
at ENHL PK 54612). Dr. Silver could recall at least one instance when the chain of command .
~ was utilized and a nurse at the HPH campus contacted him congerning an inappropriate induction

“of labor. (Silver, Tr. 3810). Dr. Silver determined that the care was inappropriate, contacted the
physician directly to ensure that he changed his plan and provided support to the nurse. (Silver,
Tr. 3810-11). _ v . '

\
o

Response to Fmdmg No. 1307:

ThlS finding is irrelevant. (See CCRFF 1306).

1308. The research and drafting involved in each obstetric committee practice protocol |

is labor-intensive, and each such protocol takes a significant amount of time to prepare. (Silver,
Tr. 3865-66). '

.,Response to Finding No. 1308:
‘This finding is irrelevant. (See CCRFF 1303 for information on the merger
specificity, as well as the actual impact on quality, of the OB protocols).

1309. To address nurse/physician collaboration, ENH, under Dr. Silver’s leadership as
chairman of the ENH Department of Ob/Gyn, implemented a series of obstetric committee
practice protocols, including a chain of command policy that was designed, in part, to facilitate
communication about “clinically significant observations” among nurses and physicians. (Silver,
Tr. 3809-10; RX 1416 at ENHL PK 54612-14). {

(Chassin, Tr. 5207; RX 324 at ENHL
PK 29709, in camera). Before the Merger, HPH’s obstetric protocols were outdated and did not
reflect the best current thinking about obstetrical care. (Chassin, Tr. 5208).

Response to Finding No. 1309:
This finding is misleading. (See CCRFF 1368-1384 for a discussion on
collaboration between nurses and physicians both before and after the mefger).

Furthermore, even before the merger, HPH was improving upon its care maps and

* creating new ones. (CX 95 at 3). ([
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. (Romano, Tr.

3 168769, in camera; seé also O’Brien, Tr. 3560-62. 'See also CCRFF 1305; CCRFF
1462-1463 (diScussing i‘m'plempntation of ENH critical pathways and ccl)mparison with.

pre-merger HPH care .maps)).

1310. In addition, HPH’s obstetric protocols. pre-Merger permitted procedures to be
‘done in unsafe, inappropriate locations, such as abortions in the ED. (Chassin, Tr. 5208). The
programs did not uncewver, the pattern of inappropriate gynecologic surgery pre-Merger that was .
effectively dealt with after the Merger. (Chassin, Tr. 5208). ENH’s evidence-based, -
multidisciplinary protocols helped get rid of that problem after the Merger and standardize care
in a very high quality way. (Chassin, Tr. 5208; RX 1416).

"
[

 Response to Finding No. 1310:
This _ﬁhding, is misleading.  (See CCRFF 1303, 1305, and 1309 for more
information on why this finding is misleading in iﬁs discussion of protocols; see also
 CCRFF 1l269—1272 (describing continuation o.f some inappropriate practices in HPH’s

- OB department long after ENH took over management of HPH)).

"
{

(6) ENH Introduced The Preoperative Gynecologic
- Surgical Review Program At HPH After The
Merger

1311, {

B (Silver, Tr. 3889, in camers). (RN

I} (Silver, Tr. 3889, in camerq). ([N
I (51, 7. 3559,
in camera).

Response to Finding 1311:
This finding is misleading. There is no literature supporting the link between

ENH’s preoperative review program and patient outcomes. It is also not possible to
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compare ENH’s preoperative program to aily nationél-benehmarks.‘ (Silver, Tr. 3852).
Also, Respondent has not explained how this prograi is merger speciﬁc. ItWas not |
necessary for ENH to conétfuct buildings er inyest in eguipment to édd the progra;m to
HPH. (Silver, Tr. 3847-48). If the merger had ﬁot occﬁ’i’red, ENH could still have
implemented the preoperative review program at Evans"ton Hospitél and Glenbrook
Hospital. (Silver, Tr. 3834). It was not creeted due to *icu;y deficiencies at HPH (Sih’ier,‘
Tr. ‘3833-34; see also CCFF 2417-2425 (ciiecussing lack of merger-speciﬁcify of

Respondent’s quaiity claims relating to obstetrics)).

1312. {

B (RX 1768 at ENHL RSL 3, in camera). {

(Silver, Tr. 3889, in camera; RX 1768 at ENHL
RSL 4, in camera).

Response to Finding No. 1312;

Respondent’s finding is incomplete and misleading. There is no literature
supporting a link between the program and patient outco'mes? and Respondent has not
shown the program is merger-specific. (See CCRFF 1311):

1313, (R
(Silver, Tr. 3890, in

(Silver, Tr. 3891, in camera). (NN
I : (Silver, Tr. 3895, in camera).

Response to Finding No. 1313:

Respondent’s finding is incomplete and misleading. There is no literature
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‘supporting a link between the program and patient outcomes, and Respondent has not
B | '
shown the program is merger-speciﬁc. (See CCRFF 1311).

1314, {

7 (Sﬂlver Tr. 3889-90, in camera). {_

(Silver, Tr. 3890, in camera).

Response to Fin‘dingr No. 1314:«

This finding is misleading. (See CCRFF 1311 (explaining why Respondent’s

characterization of e
I i< iscading).
1315.

B Silver, Tr. 3893, in camera; RX.1768 at ENHL RSL 8, in camera). {=

(Silver, Tr. 3835-36; RX 1768 at

ENHL RSL 8, in camera). {

| (Silver, Tr. 3895, in camera).

Response to Finding No. 1315:

Respondent’s ﬁnding is incomplete and misleading. There is no literature
supportmg a link between the program and patlent outcomes, and Respondent has not

shown the program is merger-spec1ﬁc (See CCRFF 131 1)

1316
I . (Silver, Tr. 3894-93, in

camera; RX 1768 at ENHL RSL 4, in camera). {

(Silver, Tr. 3895, in

camera).

Response to Finding No. 1316:
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Respondent’s finding is incomplete and misleading.. Thére is no literature

supporting a link between the program and patient outcomes, and Respondent has not

it

shown the program is merger-spemﬁc (See CCRFF 1311).

1317. {—

N | (5, | 3836-37; Sl
T 3295, in canera). (I

=} (Silver, Tr. 3898, 3917-18, in camera; RX 2033, in camera; RX 2034, in

caméra). There were no other examples in the Department of Ob/Gyn in which gynecologic
surgery was done inappropriately. (Silver, Tr. 3837). See Section VIILD.1.c.iii., supra.

Response to Finding No. 1317:
This finding is incomplete. (GGG

B Silver, Tr. 3929, in camera; RX 2034, in camera). In addition, the

finding does not refer to other inappropriate practices that occurred at HPH even after

ENH took over management. (CCRFF 1269-1272).

1318. The preoperative surgical review program unamblguously improves quality of
patlent care. (Silver, Tr. 3852). {

I} (RX 1768 at ENHL RSL 16, in camerq). {

| —}
(Silver, Tr. 3923-24, in camera).

‘Response to Finding No. 1318:

Respondent’s finding is incomplete and misleadihg. There is no literature
supporting a link between the program and patient outcomes, and Resi)ondent has not

shown the program is merger-specific. (See CCRFF 1311).
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1319 Dr. Silver’s addition of the preoperatwe gynecologic surgical review program is a
maj or quality improvement because it prevents inappropriate surgery or premature surgery before
a complete workup has been provided and that was an important improvement after the Merger
(Chassin, Tr 5206; RX 1768, RX 1769 at ENHL PK 5876).

K

Response to Fmdmg No 1319

This ﬁndmg is rmsleadmg {—
— (RX 1769 at ENHL PK 5876, in camera).

1320 Dr Romano agreed that the preoperative gynecoloalc review program instituted at
HPH after the Merger would'be a quality improvement if there had been evidence of such a
problem before the Merger. (Romano, Tr. 3392). Dt. Romano, however, found documentary
evidence that inappropriate gynecologic surgeries had been performed at HPH before the Merger.
- (Romano, Tr. 3392-93).” Further, Dr. Romano agrees that ENH took steps to put an end to those
mapproprlate gynecologic surgenes at HPH after the Merger. (Romano Tr. 3393)

Response to Fmdmg No. 1320: o ' |

This ﬁndmg is incomplete and mslead1ng (See CCR_FF 1311 for a discussion on
- the merger specificity.of the preoperative gynecologlcal review program and its actual use
and impact on quality at HPH). (See also CCRFF 1269l-1272 for informatiorl orr
inappropriate surgérie?é and prbcedurés at HPH post-merger). |

v. Patient Outcomes In ENH’s Ob/Gyn Services Are
Consistent With, Or Better Than, National Benchmarks

_1321. ([
B (Siiver, Tr. 3825; Chassin, Tr. 5419, in cameraq). {—

(Silver, Tr.

3821-22; Chassin, Tr. 5413, in camera).

Response to Finding No. 1321
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This finding is incomplete and misleading. (See CCRFF 1233 and CCFF 2089-

2097 for a more detailed discussion of patient outcomes relating to OB/Gyn services).
ot

. -
I . (R 0:ncino, Tr. 3230-32, in

3187-88 (discussing DX 7037 at 3, in camera), in camera).

1322. There are three ways in which babies are delivered: (1) a spontaneous vaginal
delivery; (2) a Cesarean delivery; and (3) an operative vaginal delivery, all of which are a kmd of
patient outcome. (Silver, Tr. 3811-12).

Response to Finding No. 1322:

This finding is misleading and incorrect. The-methods of delivery would be more
accurately described as a procedure or process, rather than an outcome, measure.
(Romano, Tr. 2986-87; Silver, Tr. 3812). Dr. Silver, Respondent’s own fact witness on

OB issues, did not describe them as patient outcomes in the cited testimony. (Silver, Tr.

3811-12).

(Chassm Tr. 5416, in camera; Silver, Tr. 3814- 15

(Chassm Tr. 5416-17, in camera; Silver, Tr.

3812-14; RX 1416 at ENHL PK 54656).

Response to Finding No. 1323:

Complaint Counsel do not disagree.

1324. ENH implemented an operative vaginal delivery protocol, which was impoﬁant to

767



U

help obstetricians at ENH select the appropriate delivery method — forceps or vacuum when
performing an operative vaginal delivery. (Silver, Tr. 3815; RX 1416 at ENHL PK 54656-60).

Response to Findihg No. 1324:

ThlS ﬁndmg is n‘relevant (See CCRFF 1303 (the OB protocols are not merger

specific). See aZso CCRFF 1321 ({—
_}> in camera).

L] l"

1325. Havinga successful vaginal delivery is more common with forceps than with
vacuum methods and, thus, the associated Cesarean section rate would be lower. (Silver, Tr.
3814). A lower Cesarean section rate benefits patients at ENH because it decreases their nsk of
comphcatlons and of maternal death. (Silver, Tr. 3824)

Response to Finding No. 1325:

This ﬁndmg is mcomplete and mlsleadlng {—
| (Romano, Tr.
3187-88, in camera; Silver, Tr. 3814). (/NG

_} (Romano, Tr.3187-88, in camera; see also CCRFF 1321 ({ll
). i camera).

1326 (I
—} (Chassin, Tr. 5418, in camera; Silver, Tr. 3823-24 (discussing DX
7037-001). Both before and after the Merger, ENH has been very consistent in its performance

on the Cesarean section rate, having a rate that is lower than the national trend throughout the
pre- and post-Merger period. (Silver, Tr. 3824 (discussing DX 7037-001)).

Response to Finding No. 1326
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Complaint Counsel do not disagree. (But see CCRFF 1321 and CCFF 2089-2097 .
¢
I, . i1 camera).

1327. {—

B (Chassin, Tr. 5418, in camera).

(Silvér, Tr.'3825; Chassin, Tr. 5419, in camera (discussing DX 7037-002)). Physicians in the
department are appropriately very selective of which patients undergo an operatlve vaginal
delivery. (Silver, Tr. 3826).

Response to Finding No. 1327:

_Complaint Counsel have no specific response. (But see CCRFF 1321 and CCFF.
2089-2007 ({
. i corera).

in camera). {

. (C'hassin, Tr. 5419, in camera;

‘Silver, Tr. 3825-26). {

| (Chassin, Tr. 5420, in camera).

Response to Fmdmg No. 1328:

This finding is incomplete and misleading. (See CCRFF 1321 and CCFF 2089-
2097 for a more detailed discussion on‘HPH and ENH’s performance on outcome and
process measures, and how there was no improvement in key outcomes and processes of

care after the merger).
1329 (.
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(RX 1769 at ENHL PK 5873 in camera)

Response to Fmvdgng No. 1329:

This ﬁnding is:incomplete and misleading. (See CCRFF 1321 and CCFF 2089-

~ 2097 for a more detailed discussion on HPH and ENH’s performance on outcome and

process measures, and how there was no improvement in key outcomes and processes of

care after the merger). (N
I (< 1765 x ENHL PK 5875, i
camers). (S

. (< 1769 BN PS8,

cameraq).

L ———
I (< o110, Tr. 3228-29, in camera). (B

—} (Romano, Tr. 3228, in camera).

Response to Flndlng No. 1330:

This ﬁndlng is incomplete and misleading. {_
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(Romano, Tr. 3227-28, in camera. See also CCFF 2089-2097)

(Romano, Tr. 3189, in camera (DX 7037 at 6-9))

~ Response to Finding No. 1331: - e
- + This finding is incdmplete and misleading. {|J G
I (Romano, Tr. 3188-89, in camera).

. .1332. Dr. Romano also found that perineal tear rates declined at ENH from the.'pre- and
- post-Merger periods significantly more than at ENH peer group hospitals. (Romano, Tr. 3397).

Responée to Finding No. 1332:

" Complaint Counsel do not disagree.

5419-20, in camera). {

e —

Tr. 5420-21, in camera). {
—} (Chassin, Tr.

5420-21, in camera).

Response to Finding No. 1333:

This finding is misleading. (See CCFF 2122-2132 for a detailed discussion on
- why outcome measures are important in assessing changes in quality). (See also CCRFF

2089-2097 for more information on HPH’s performance on important outcome
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measures). Furthermpre, the changes institut'ed in HPH’s OB department could have
. | ‘ ‘.
been implemented without the merger. (See CCFF 2417-2425),

Vi Dr. Romano’s Undue Reliance On Administrative Data
. To Evaluate HPH’s Obstetrical Service Is Invalid -
1334.  The indicators that Dr. Romano used to analyze obstetrical services at the ENH
hospitals were not comprehensive. (Romano, Tr. 3395). Dr. Romano conceded that the
indicators for birth trauma, third and fourth degree perinea] lacerations, neonatal mortality and
vaginal birth after a Cesargan section (“VBAC) rates are not comprehensive and overlook many
important processes of care. (Romano, Tr. 3396).

Response to Fi'nding No. 1334:

i '

This finding is misleéding and incomplete. It is more informative to rely on

administrative data from the Illinois Department of Public Health (“IDPH”) than strictly

on interview data, a major source of Respondent’s expert’s analysis. (Romano, Tr. 3411).
" Furthermore, the indicators Dr. Romano used are considered to be valid indicators of

g quality by experts'in the field with a strong connection to processes of care. (CCFF 2105-

0
i

2108). | |
1335 (.
I . (Chssin, Tr. 5414, in camera). (I

E! (phassin; Tr. 5414-15, in camera (discussing DX 7034A at

9-10)). |

Response to Finding No. 1335:

This finding is incomplete. (See CCRFF 1334 for more information on the

appropriateness of administrative date). (N
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—} (Romaro, Tr. 6317- 18

in camera}.

1336. {_
(Chassm Tr. 5416, in camera). {_

(Chassm Tr 5417 in camera).

Response to Finding No. 1336:

This finding is irrelevant. (See CCRFF 1334 and 1335 for information on the
appropriatenéss of the quality indicators Dr. Romano used in his analysis)’.

| 1337. Dr. Chassin did not examine neonatal mortality because he did not find _
risk-adjusted data that would have allowed him to track quality in a meaningful way pre- and

post-Merger. (Chassin, Tr. 5596). To obtain meaningful data would have required a large-scale
chart review because administrative data by themselves do not allow one to make such
judgments. (Chassin, Tr. 5596-97). Even if risk-adjusted data on neonatal mortality were
available, that outcome would be very rare in a low-risk obstetric service like HPH’s.
Accordingly, it would be questionable whether one could make meaningful comparisons on this
point pre- and post-Merger. (Chassin, Tr. 5597).

Response to Findihg No. 1337:
This finding is misleading and irr_ele?ant[ Dr. Chassin indicated himsélf that
~ neonatal niortality is a very important quality measure. ;(Chassin, Tr. 54_65-66). An
expert panel review led JCAHO fo endorse neonatal mortality as a core measure of

quality. (Romano, Tr. 6288).

b. The Merger Improved Quality Of Care In HPH’s Nursing
Services ‘

i Overview

1338. Nursing services are absolutely critical to patient care because of the increasing
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complexity and severity: of illnesses of hospitalized patients. (Chassin, Tr. 5230).

. [ '
Response to Finding No..1338:
Complaint Counsel do not disagree.

1339. Effective nuréing services have exemplary leadership, are focused on developing
autonomous nursing practices and encourage collaborative participation with physicians and .
other clinicians. (Chassin, Tr. 5231). Literature dating back 15 to 20 years in nursing health
services research has evaluated these qualities of effective nursing and has shown that when they
are present, the mortality and morbidity rates of patients are lower than in those hospitals with
dysfunctional nursing services. (Chassin, Tr.:5231).

Resgonse.to Fi‘nding No. 1339:

-~ Complaint Counsel do not disagree. '

1340. ENH positively transformed thefnursing service at HPH after the Merger. Nursing »
services improved through enhanced training, improvements in physician/nurse relationships,
critical thinking and assessment skills, and improved safety. (Chassin, Tr. 5239-43; Ankin, Tr.
- 5070). - : ' '

Response to Finding No. 1340:

Complaint Cqunsel agree that, just as HPH had. done prior to the merger, ENH
fco}ok some positive steps after the merger to continue tc; improve nursing services. But
after the merger, there':'remairiéd evidence oAf nursing problems, in some caées for sevefal
yeais. The point is n<l)t that nursing‘was particularly problematic either before or after the
merger, But rather thgt an anpcdotal look at the evidencé, of the sortﬁsed by ENH to
“prove” the existence of pré-merger nursing problems, is not particularly useful.
|
(Chéssiﬁ, Tr. 5480-81; CX 405 at §; RX 924 at ENH MLN 001411; RX 900 at ENH GW

000528; RX 938 at ENHE F35 000317; RX 1347 at ENHL PK051851, in camera. See
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. also CCFF 2179-2185). In a post-merger letter to ENH’s CEO, Linda Morris, an HPH

1

nurse, complained that the “environment is very negative and the nursing staff is very

frustrated with staffing issués of proféssional and support staff.” (RX 924 at

ENHLMN00141 1). She also complamed that there was no nursing orientation at HPH

when she started there. (RX 924 at ENHLMNO00141 1) {_

I (X 1347 ot ENHL

'PKOS 1851, in cameraj. Also in 2002, HPH physicians felt that the HPH nursing staff

was “understaffed and underachieving.” (CX 405 at 8).

" Much more valuable than the anecdotal evidence noted above is a systematic

comparison of different measures pre- and post-mergef. {_

—} (Romano Tr. 3233- 34 in camera,
CCEF 2098-2101). (I
N (- oo, Tr. 3136-37
(discussing DX 441 at 70, in camera), in camera. See-also CCFF 2138, 2139). The latter
is particularly intereéting, since Dr. Chassin agreed that patient satisfaction with nursing

care is a useful measure of nursing quality. (Chassin, Tr. 5467)."

1341. Heidi Krasner, who testified at trial concerning these improvements, has been a
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registered nurse for 18 years;: (Krasner, Tr. 3688-89). Krasner is the Clinical Coordinator for the
Nursing Resource Team, the Staffing Office and IV Therapy Team for HPH. (Krasner, Tr.

~ 3688). She has held this position since August 2004. (Krasner, Tr. 3688). Krasner, who has
practiced at several hospitals across the Chicago area, was hired at HPH as the Clinical Nurse
Manager for the Famﬂy Birthing Center in 1997. She was manager of the famﬂy b1rthmg center
“from 1997-2001. (Krasner Tr 3689-91).

Response to Finding No. 1341:

Complaint Counsel do not disagree. Complaint counsel notes that Ms. Krasner

MH.I!

was the only nurse to testlfy at trial about the alleged problems in nursing at the pre-
merger HPH. But all parties agreed that Ms. Krasner was an outstanding nurse, who
‘ brought effective leadership to HPH’s nursing staff, began to fix many of the problems

she found, and stuck with her job despite challehges she claims to havé found. (K_rasnér
Tr. 3747-48). Hiring Ms. Krasner is just one e_xamﬁle of HPH’s commitment to good

~ (and improving) nursing.

‘ 1342. As the Clinical Nurse Manager for the Family Birthing Center, Krasner was

responsible for the day-to-day operations of the Birthing Center, prenatal education for parents,
lactation services, nurse staffmg and training for labor and delivery, and oversight of
nurse-physician relationships. She was also responsible for the financial condition of the
Birthing Center and the Lactation Center at HPH. She managed a total of 60 people in this
capamty (Krasner, Tr. 3691 92)

Response to Finding No. 1342:
Complaint Counsel do not disagree.

1343. Despite‘ the fact that Krasner is no longer the Nurse Manager of the Family
Birthing Center at HPH, she is still very familiar with the state of care in that unit. Her
familiarity is based upon the fact that the nurses she oversees on the resource team serve in the
Family Birthing Center, as well as throughout the hospital, and she maintains oversight for all of
the finances of the Birthing Center. Moreover, Krasner gathers all of the health-related statistics
regarding deliveries and patients who are admitted, re-admitted, or discharged from the Family
Birthing Center. (Krasner, Tr. 3694-95).

Response to Finding No. 1343:
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Heidi Krasner has not delivered patient care since she last worked at the HPH

Family Birthing Center. Furthermore, she has no way of knowing how patient outcomes
i ' o

at HPH have changed since the merger. (Krasner Tr. 3743-44).

i. HPH’s Pre-Merger Nursmg Serv1ces Needed
Improvement

1344. Key elements of effective nursmg were absent from HPH before the Merger
(Chassin, Tr. 5232).

Response to Finding No. 1344:
This ﬁndihg is inaccurate. HPH offered good nursing Servrces before the merger;

and was steadily improving in nursing'before the merger. (CCFF 2166—2178). Ithad a
- “high qnality nursing staff” in the 1990s before the rrterger. (N ewton, Tr. 383. See alse

Dragon; Tr. 4403). Heidi Krasner Was proud of the pre-merger improvements she madel
to nursing in the Family Birthing Center such as instituting cross-traini‘ng‘e.nd new
orientation program. (Krasner, Tr. 3748-49). Ms. Krasner successfully reduced the nurse
vacancy rate at the Family Bn'thlng Center before the merger (Krasner Tr. 3748)
(RX 324 at ENHL PK 029765, in camera). |
{—} (RX 324 at ENHL
PK 029764-029765, in camera). {—

I (%X 324 at ENHL PK 029769, in

camera).
 After its site visit 1998, ACOG made a series of recommendations for

improvement that the hospital began to address with follow-up actions. (Newton, Tr.
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390-91; Spaeth, Tr. 2116; Krasner, Tr. 3753; CX 98 at 2). Heidi Krasner helped
. ) . . , M
implement some of those recommendations before the merger, which included increased

fetal monitoring nurse éducation. (Krasner, Tr. 3753-54). {;
_ (Romano, Tr.
3155-56, in camera). {_
I (CCFF 2174-2176, in camera).

~ 1345. Leadership did not support active 1nvolvement of nursing in mult1d15c1p1mary
care. (Chassm Tr. 5232). ‘

Response to Finding No. 1345:

"
i

This finding is incorrect. Various sources of evidence show that before the
merger HPH sﬁppprtqd the active involvement of nursing in multidisciplinary care

through cross;nahﬁng. (CCRFF 1344). HPH management was generally supportive of

its nurses. (Krasner, Tr. 3746-47). ([ AN
—} (CX 6265 at 25, in camera).

' 1346. Analysis performed by health care providers at the time of, and before, the Merger
also confirmed that the nursing culture at HPH was passive, and the nurses simply carried out
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| physician orders instead of being partners in care. (Chassin, Tr. 5232; RX 925 at ENHL PK
51687). - '

Res.ponse to Finding No. 1346: ‘ .
. This finding is misleading. The document criticjzing nursing culture that is cited
in the finding, RX 925, was actually written in August 13, 2000, commeﬁting on ongoing

problems that were obviously occurring after the mergeriand ENH managerﬁént took over

nursing at HPH. (RX 925 at ENHL PK 51687). ([

. I (CX 6265 at 21, in camera; Romano, Tr.

3158, in camera). ' ' ‘ : - .

1347. Before the Merger, nursing problems were memorialized in an August 23, 2000,

memorandum from Peggy King, Assistant Vice President, to Mary O’Brien, Senior Vice

- President. (RX 925). King identified concerns about passive nursing, the failure of nurses to
practice autonomously, a punitive nursing atmosphere that inhibited accident investigatidn, a lack
of nurse leadership support and nursing competency. (Chassin, Tr. 5235; RX 925 at ENHL PK
51687). :

Response to Finding No. 1347:

RX 925 was written almost nine months after the merger. As discussed in

"CCRFF 1344, this document described problems that Héd b.een pro-actively identified by

. HPH pre-merger, and that HPH had been complimented by an outside body for

addressing. That the problems still needed to be addressed nine months into ENH’s
leadership merely confirms that the process is an ongoing one, which started pre-merger
an continued post-merger. Even Dr. Chassin characterized nursing improvements as an

evolutionary process that spanned a period of years (Chassin Tr. 5478-80), and that
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period of years tlearly began pre-merger.
o | '
1348. Moreover, the Family Birthing Center at HPH had several major nursing service
issues that paralleled the nursing problems in the rest of the hospital. (Chassin, Tr. 5232-39).
The problem areas for nursing in'the Family Birthing Center were focused in the areas of
staffing, training and nurse-physlcw.n relatronshlps (Krasner, Tr 3701).

Response to Fmdlng No. 1348:

- This ﬁnding is misleading. HPH had high quality nursing services before the

hl
llll

merger. Ms Krasner made significant anrovements to nursing in the Family Bn'thmg

Center before the merger. (See CCRFF 1344).

]

© 1349. The issues concermng HPH nursing before the Merger are explored in more depth
below.

Response to Finding No. 1349:. '

This is not a finding of fact.

'

49 HPH Had Issues Concerning Nurse Recruiting,
Vacancy And Turnover Rates Before The
Merger

1350. (I (Soocth, Tr. 2247;

RX 442 at ENH RS 4660, in camera). Specifically, pre-Merger HPH had a 13-15% nurse

vacancy rate and had to fill the vacancies with temporary nurses from agencies. (Spaeth Tr.
2247, O’ Bnen Tr. 3533-34).

Response to Finding No. 1350:

This ﬁrrdirrg is misleading and irrelevant. According to Heidi Krasner, there are
always nursrng \‘/aeancies at hospitals. (Krasner, Tr. 3748). As a matter of fact, HPH had
a high nursing Vaeancy rate of 11.4% in 2000, six months after rhe merger. (RX 900 at
ENH GW 000528). In addition? physicians complained of an “understaffed” nursing staff

at HPH two years after the merger. (CX 405 at 8). Even after the merger, ENH

780



administration was concerned with how the problems with high nursing vacancy rates and

nursing turnover would effect nursing staffing and quality of care provided to patients.
(RX 938 at ENHE F35 000317). | '

| .Ms. Krasner, with the approval of HPH manage?nent, su;:cessfully ﬁiled most of
the nursing vacancies at HPH before the merger. (Kras"ner, Tr. 3748). Before the merger,

MR '

HPH had a relatively low nursing vacancy rate of 6.17% in 1999. (CX 6264 at 1).
.
(O’Brien, Tr. 3672, in camera). { | N
(Krasner, Tr. 3877, in camera; CX 6265 at 19, in camera). {—
| (2\cvwton, T
509, 513, in camera; O’Brien, Tr. 3672, in camera). ’

1351. In 1997, there were several vacant nursing positilons in the Family Birthing

Center. Specifically, HPH had 7.9 Full Time Equivalent positions that were vacant and were not
even posted for hire. (Krasner, Tr. 3701-02).

Response to Finding No. 1351:
This finding is misleading and irrelevant. Ms. Krasner filled most of the nufsing
vacancies at the Family Birthing Center after she was hired in 1997. (See CCRFF 1350).

‘ 1352. Physicians were concerned about the nurse vacancy rate. (O’Brien, Tr. 3531,
3533-34; RX 938 at ENHE F35 317).

Response to Finding No. 1352:
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This finding i rmsleadmg It also should be noted that the ev1dence cited points
to concerns with the nurse vacancy rate that were present after the merger. (O’Brien, Tr.

3531, 3533 34; RX 938 at ENI—[E F35317. See also CCRFF 1350).

1353. To decrease nurse Vacancy, HPH needed to recruit and hire new nurses. However,
economic realities at HPH before the Merger restricted the ability of HPH to compete in the
market for nursing salaries and benefits packages. (RX 450 at ENH DR 3478). Starting salaries
for Registered Nurses and Operating Room Techs were 4. 8% and 7.5% below their respective
markets in 1999 at HRH. (RX 450 at ENH DR 3478). And there was no merit-based reward
system for nurses at HPH (Krasner Tr. 3702).

Response to Findi_ng No. 1353:

The document relied upon, I'RX 450, demonstrates both_that ENH overstaftes the
problems of low compensation, and that HPH was aware of and addressing that problern
pre-merger. Wlllile the document discusses cor_npensation issues, it states that ,“the core of

~ our problem is the lack of available candidate's-” in a “volatile market.” (RX 450 at ENH
: DR 003478). Thé document goes on|to recommend salary increases in 1999. | (RX 450 at
ENH DR 0034789). ";l"here is no reason to expect that HPH would not have implemented
those salary inCrea;ses,’ and done what was possible to .solve the problem, in that “volatile
market,” had the merger not occurred. Respondent has not shown why HPH needed to
merge, and at that, merge speciﬁcallly with ENH to implement the internal
: recommendation to increase salaries. HPH was in excellent ﬁnancial condition before the
merger, and most likely could have made any necessary salary and beneﬁts changes

without merging with ENH. (CCFF 302-355, 2440-2443).

1354. Krasner could not cure any issues of compensation before the Merger. (Krasner,
Tr. 3722). Contemporaneous documents confirm this statement was true for all of HPH nursmg
(RX 450 at ENH DR 3478). :
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‘Response to Finding No. 1354:

Again, the c;ited document proves the opposite of what ENH says. On the page
. . . 0 . . E

following the page cited by ENH to document the existence of the problem, ’it
recommends salary increases in 1999 to solve that problfem. (RX 450 at ENH DR

003479). This belies ENH’s claim to have solved the problem ‘on‘ly with the merger. !

- . ',l\

1355. {

_} (Krasner, Tr. 3702; Newton, Tr. 513-14, in camera). But agency

nurses are not as effective with respect to patient care as nurses who are on staff. Because
agency nurses are temporary, they lack institutional familiarity with the hospital, its policies, or
its physicians. (Krasner, Tr. 3702-03; RX 657 at ENHL PK 029811). Further, the skill set and

abilities of agency nurses are unknown before they are brought in to staff the hospital because
 there is no interview process in their selection. They are simply provided to the hospital through
an outside temporary nursing agency. (Krasner, Tr. 3702-03). ‘

, Respohse to Finding No. 1355: b : - ,
This finding is misleading. (See CCRFF 1350 ({| N NN
I, ). i camera). .

1356. Hiring agency nurses is expensive, and they are difficult to find. The trend of
increased reliance on agency nurses at HPH before the Merger increased the financial resources
of the hospital that had to be dedicated to finding and retaining the temporary employees. For
example, in 1998, the total agency nurse cost was $26,833 at HPH. However, the following year
the cost increased dramatically. In just one month, January 1999, HPH spent $14,679 on agency
nurse costs. (RX 450 at ENH DR 3478). : ’

Response to Finding No. 1356:

The.cited document indicates that there was a shortage of nurse applicants, and

that this market reality forced HPH to rely on agency nurses, as do all hospitals. (RX 450

at ENH DR 003478).

1357. Moreover, before the Merger, there was constant turnover of nurses in the Family
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Birthing Center at HPH. (Kyasner, Tr. 3702, 3721-22). ThlS constant turnover caused vacancy
rates to be an ongoing problem at HPH. (Krasner, Tr. 3755).

Response to Fmdmg No 1357:

ThlS ﬁndmg is mlsleadmg (See CCREFF 1350 ({_
| _) in camera),

b
‘."

1358. The turnover rate was high and getting worse at HPH pre-Merger. Spemﬁcally,
1998, Staff Nurse turnpver was 19.4% higher than the average staff turnover in 1996 and 1997 at
HPH. (RX 450 at ENH DR 3478)

(3 ]

| Response to F mdmg No. 1358:
This. ﬁndmg is mlsleadlng (See CCRFF 1350 ({_ .
_}) in camera).
1359. The considerable turnover over time resulted in concerns regarding nurse staffing

 and issues regarding the quality of services bemg afforded to patlents (RX 938 at ENHE F35
317). .

Response toF mdlng No. 1359:

This finding i is misleading. ‘(See CCRFF 1350, 1352 ({—
I, ). - cariera)

(2) HPH Had Issues Concerning Nurse Training
Before The Merger

1360. Overall, the proper training of nurses is critical with respect to the quality of care

given to patients. Anytime a nurse is not properly trained it puts patients at risk and
compromises the safety of care provided at a hospital. (Krasner, Tr. 3705). '

Response to Finding. No. 1360:
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Complaint Counsel do not disagree. ,

1361. Nurses also must have critical thinking skills'to be active and éngaged and
function at a high level when caring for patients. -(Chassin, Tr:*5237). When nurses do not
posses these important skills, it creates an environment in which they cannot alert physicians
when adverse events are about to happen, such as when patients are starting to deteriorate. Put
simply, nurses have to have critical thinking skills to function as part of an effective care- glVlng
4 team (Chassm Tr. 5237). .

Response to Finding No. 1361: : A
" - Complaint Counsel do not disagree:
1362. Nurses were not well-trained at HPH before the Merger. There were nurses ‘
without CPR certification, there was no nurse orientation program, there was no nurse training

for delivering care to high-risk patients and nurses were not cross-trained. (Krasner Tr.
3703-05).

'Response to Finding No. 1362 . , ‘
This finding is misleading and inaccurate. {_

I (<X 324 ot ENHL PK 029769, in camera;
Krasner, Tr. 3748-49). Folldwing the ACOG report 1n 1998, HPH increased nurse
education for fetal monitoring before the merger. (Krasl'nerj, Tr. 3753-54). {—
|
. (CX 6265 at 19, in
éanzera,‘ Krasner, Tr. 3877, in camera. See also CCREFF 1344-1347). Respondenf’s
quality expert did not compare the amount of training given to nursés before the mergér
to the amount given after. (Chassin, Tr. 5493). After the merger, an HPH nurse

~ complained that there was no nursing orientation when she started working at HPH under

post-merger ENH management. (RX 924 at ‘ENHLMNOOI41 1. (I
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(RX 1347

at ENHL PK 0151851, z'n' camera).

1363. Accordmg to documented evidence, physician leaders, quality improvement
personnel and nursing leaders all commented that once the Merger occurred it became apparent
that HPH nurses lacked the skills necessary to implement the collaborative treatment pathways
that HPH was exposed to'by ENH. (Chassm Tr. 5236-37, RX 925 at ENHL PK 51687).

htlln

Response to Finding No 1363 '

This ﬁnding is misleading and incomplete. {_
I (<X 1347 at ENHL PK
0151851, in camera; CX 405 at 8 (complaining by HPH physicians in 2002, that nursing '

A staff was “understaffed and underachieving™)).

1364. Despite the critical need for adequate training, pre-Merger HPH’s nurses lacked
effective skills to handle mogdern aspects of patient care. There also was a lack of
professionalism among the nurses in that HPH nurses did not have input into the plans for, and
care given to, patients within the scope of thelr practice. (Chassin, Tr. 5232-33; RX 925 at
ENHL PK 51688).

Response to Finding No. 1364:
This finding is misleading. 'l(See CCRFF 1344, 1362 (discussingvthe
improvements 1n training and skille for nurses at HPH before the merger, and criticisms
Qf nursing skill end training at HPH after the merger))Q
_ 1365. Speciﬁcally, for Labor and Delivei'y at HPH to function properly, the nurses need
to be able to care for the mother both in labor and in post-delivery. Cross-training allows nurses

to be educated to deliver care both in labor and post-delivery. Pre-Merger, patient care was

compromised because nurses were not cross-trained and HPH employed the LDRP model.
(Krasner, Tr. 3704-05). '
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Response to Finding No. 1365:

This ﬁnding is misleading. (See CCRFF 1344, 1362 (discussing the }

ot

improvements in training and skills for nurses at HPH before the merger, and criticisms .

of nursmg skill and training at HPH after the merger))

1366. There were several physician concerns regardmg nurse tralmng at HPH. '
(O Brien, Tr. 3533). Physicians were concerned about nurse gompetency and skills in general.
(O’Brien, Tr. 3533-34). Physicians did not feel that the nurses were acting as the eyes and ears
for them when the physicians were away from the hospital. (O’Brien, Tr. 3534). Physicians also

felt there was a lack of critical thinking and accountability among the nurses. (O’ Brlen Tr.
3534).

Response to Finding No. 1366:
This finding is misleading. (See CCRFF 1344, 1362 (discussing the
improvements in training and skills for nurses at HPH before the merger, and criticisms

of nursing skill and training at HPH after the merger)). Also, the cited testimony refers to

perceptions at HPH after the merger around October 2000, when Ms. O’Brien started
doing her assessments of quality at HPH. (O’Brien, Tr. 3533).

1367. Physicians also were skeptical that pre- Merger HPH’s nurses possessed the
necessary clinical skills or competencies. Physicians stated that as a result, nurses were unable
to participate in ENH’s collaborative pathway process that HPH was exposed to after the Merger.
(Chassin, Tr. 5237; RX 925 at ENHL PK 51688).

Response to Flndmg No. 1367:

This finding is misleading. (See CCREFF 1344, 1362 (dlscussmg the
improvements in training and skills for nurses at HPH before the merger, and criticisms
of nursing skill and training at HPH after the merger)). Also, the exhibit cited, RX 925,

was created after the merger and reflects pﬂysician concerns abéut nurses at HPH after

the merger. (RX 925 at ENHL PK 51687-516788).

\
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& '(3) + HPH Had Issues Concerning Nurse/Physician
o Relatlonshlps Before The Merger

1368. HPH had problems before the Merger with furse/physician relationships.
(Chassin, Tr. 5233).

'

Response to Fmdmg No. 1368

This fmdmg is maccurate and rmsleadmg {—
| (CX 6265 dit 21, in camera). (NI
I (X 1347 at ENHL PK

051851, in camera. See also CCRFF 1363). »

1369. ACOG, which sets guidelines for care of Ob/Gyn patients, made a site visit to

. HPH before the Merger 1n September 1997 and published its findings concerning nurse/physician
relationships, among other igsues, in a report ‘submitted to the hospital. (Krasner, Tr. 3732-74).
This report, as well as other documents, identified problems with pre-Merger HPH
nurse/physician relationships, as did interviews Dr. Chassin conducted with physicians, nurses,
and employees who practiced at HPH before and/or after the Merger. (Chassin, Tr. 5233, 523 6).

Response to Finding' No. 1369:

This finding is misleading and incomplete. {—
_} (RX 324
at ENHL PK 029764-029765, in camera). {—
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—} (CCRF F 1368). The problems with Dr. Chassin’s interviewing

methodology are discussed in CCFF 2149-2163.

1370. {_

. =! (RX 324 at ENHL PK 29710, in camera) According to Krasner,

thlS was an understatement. (Krasner, Tr. 3738),

\

Response to Finding No. 1370:

i
,r

4

+This finding is misleading and_ incomplete. It selectively cites from ACOG repoi't
which also complimented HPH’s pre-merger nursing department in many ways. (See

CCRFF 1369). MoreoVer, HPH improved its nurse/ph}rsici,an relationships after the

. ,ACOG report, but before the merger. (See CCRFF 1368-1369).

1371, {—

} (Krasner, Tr. 3738; RX 324 at ENHL PK
29710, in camera). {

=! (RX 324 at ENHL PK 29754, in camera). -

Response fo Finding No. 1371:

This finding is misleading and incomplete. HPH improved its nurse/physician
relationships after the ACOG report, but before the mergef. (See CCRFF 1368-1369).
1372. Drs. Alexander, Ankin, Harris and Rosengart as welll as Krasner, Mayer and
O’Brien all confirmed at trial that nurse/physician relationships were not good before the Merger”
and improved as a result of the Merger. (Chassin, Tr. 5233; O’Brien, Tr. 3533-34; Krasner, Tr.
3705-07; RX 1445 at ENHL PK 51621).

Response to Finding No. 1372:

This finding is misleading, irrelevant, and inaccurate. Dr. AleXander did not

testify at trial. (See CCRFF 1368-1369 (discussion on HPH’s problems with
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nurse/physician‘relatigonships'both before and after the merger)). {—

. t ' .

Il (Ankin, Tr. 5036-96, 5103-05, in camera; Harris, Tr. 4201-99; 4418-28, in camera;

Rosengart, Tr. 443 5-21'566; 4578-4580, in camera).

1373.  The nursing culture at HPH was passive in that the nurses simply carried out
physician orders instead of being partners in care. This passive behavior and lack of
professionalism displayed by nurses at HPH before the Merger stemmed from a destructive
culture and negatlve nurse/physwlan relationships. (Krasner Tr. 3706-07).

Response to Fmdmg No. 1373: A
This finding is misleading and inaccurate. (CCRFF 1368). {—
_ b (CX 6265 at 21, in camera)

 1374. The pumtlve manner in which 1n01dents were investigated by physicians and
administration also damaged nurse/physician relationships. That punitive culture acted as a
, bamer to incident reportlng (Chassm Tr. 5232-35; RX 925 at ENHL PK 51687)

Response to Fmdmg No. 1374:

This finding is misleading and incomplete. (See CCRFF 1368 and 1373
discussing HPH nurse passivity before the merger. See also CCRFF_ 1444-1445
discussing adverse event reporting before the merger.)).

1375. Typically, physiciané did ’nolt listen to or rely upon nurses judgments before the
. Merger. Nurses had no recourse when confronting a phys1c1an who was providing care in an

unsafe manner. (Krasner, Tr. 3708-10).

Response to Fin'dinghNo. 1375:

This ﬁnding is misleading. (See CCRFF 1368-1369 (discussing HPH’s pre-

merger improvements in nurse/physician collaboration and collegiality)).
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1376 Before the Merger, the nurses and physicians in the Family Birthing Center at
HPH did not work together as a team. There were no collegial relatlonshlps and no mutual
respect. Physicians verbally abused nurses and had no confidence in nurses’ chmcal skills to
manage their patients. (Krasner, Tr. 3705-06). = - K

Response to Finding No. 1376: ”
ThlS finding is mlsleadmg (See CCRFF 1368-1369 (discussing HPH’s pre-
merger 1mprovements in nurse/physwlan collaboratlon and collegiality)).
' 1377. There were no processes developed to ensure access to dispute resolution and

there were no mechanisms in place for disciplinary actions. (Krasner, Tr. 3740). The HPH -
Department Chairs were private practitioners who were not paid by HPH. (Krasner, Tr. 3728).

Response to Finding No. 1377:

This finding is misleading and irrelevant. (See CCRFF 1432 (discussion on the |
impact Qf HPH’s i)re-merger selection of chairs). See also CCRFF 1424 (discussion on
HPH’s pre-merger discipline of physicians)). |

1378. Physicians placed their own convenience above patient safety before the. Merger
(Krasner Tr. 3706). ‘

Response to Finding No. 1378:

This finding is misleading. Ms. Krasner did notleffer any specific inc_idents as
evidence to support such a strong statemenf. Besides, the trial testimony of Respondent’s
witnesses supports the view that before the merger HPI:i’s medical staff included good,
hjgh quality physicians with strong and positive relationships with the community. |
(CCFF 2311-2314).

1379. Sometimes physicians’ treatment of nurses at HPH was extreme. In 1998, there
was a case where a nurse was being cross-trained to scrub in the labor and delivery operating
room for a Cesarean section. The nurse being trained was not moving fast enough for.an HPH
physician during the procedure and the physician threw the patient’s placenta at the nurse. This
type of behavior was typical at HPH before the Merger. (Krasner, Tr. 3713-14).
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Response to Finding'No. 1379:

[ '
This finding is misleading. (See CCRFF 1368-1369 (discussing positive
nurs,e/physician relation‘ships bpfore the merger). See also CCRFF 1378 (discussing the
professionalism of HPH’s medical staff before thé merger)). This is also another example

‘of ENH’s anecdotal approach. There are any number of “extreme” examples of nursing

problems post-merger or at Evanston Hospital. {_
_} (CX 411 at 1, in camera). While never justifiable, such

 incidents, in the case'of HPH, hardly speak to a need for a hospital to merge with another
entify to prevent bad behavior from reoccﬁrring. Rather, they point to a need to émalyze
the quality ciaims at issue in this case in a comprehensive and systematic, not aneédotal,
- way. Only Dr. Romano has done that. (See CCFF 2045).
1380. Physwlans conduct towards labor and delivery nurses at HPH was not typical of
_ other hospitals such as Evanston Hospital, Lake Forest Hospital or Rush University Medical
Center. It was very differénf from those institutions and extremely dysfunctional. (Krasner, Tr.
3689-90, 3711-12). Yet, before the Merger, there was no significant effort made in the HPH
F armly B1rth1ng Center to'repair nurse/phys101an relatlonshlps (Krasner, Tr. 3739 40)

- Response to Flndmg No. 1380

This finding is inaccurate and misleading. | (See CCRFF 1368-1369 (discussion of
HPH’s pre-merger efforts and successes in improving nursé/physician relationships.)).
1381. Asa resﬁlt, nurses in labor and delivery were very passive at HPH in the
pre-Merger period. They did not have critical thinking skills and lacked professionalism. Nurses
did not have enough confidence in their own skills to question a physician’s judgment when they

might know something was improper. All of this meant nurses were not advocating for thelr
patients before the Merger. (Krasner, Tr. 3706-07). '

Response to Finding No. 1381:
This finding is misleading. '(See CCRFF 1368-1369, 1373-1374 (discussing
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HPH’s pre-merger improvements in nurse/physician collaboration, as well as ihcreasing
assertiveness among nurses in providing patient care)).
' o
1382. This destructive nursing culture at HPH hindered teamwork critical to the quality.
delivery of medicines to patients in the hospital. And patient care was affected by the
~dysfunctional nursing culture pre-Merger. Patients are put at risk whenever nurses do not think -
for themselves and do not act as a patient advocate. (Krasner, Tr. 3707-08).

Response to Finding No. 1382: ‘ ' o

" - This finding is misleading. (See CCRFF 1368-1369, 1373-1374 (discussing -
HPH’s pre-merger improvements in nurse/physician collaboration, as well as increasing

assertiveness among nurses in providing patient care)).

. .1383. For example, before the Merger, the HPH pharmacy had a procedure under which
certain medications were automatically stopped after a fixed period of days, and if nurses and
physicians did not take immediate action, the medication no Ionger would be delivered. The
passive and unprofessional culture for nurses and the lack of teamwork between nurses,
physicians and pharmacists caused the stop order practice to lead to a number of adverse events
during the pre-Merger period. These events were grave compromises of good medical care and
included: (1) unrecognized, inappropriate stop orders for medications leading to morbidity and
transfer to specialized care; (2) wrong IV administrations; (3) inconsistency in the security of
narcotics in the hospital; and (4) multiple instances of administering one patient’s medications to
another patient. (Chassin, Tr. 5235-36; RX 925 at ENHL PK 15687-88).

Response to Findinge No. 1383:

- This finding is misleading. (See CCRFF 1368-1369, 1373-1374 (discussing
HPH’s p‘re—mer'ger improvements in nurse/physician co'flabc;ration, as well as increasing
‘ éssertiveness among nurses in providing patient care). See also CCFF 2279-2282 and
CCRFF 1950-1998 (discussion on the quality of pha;rmaqy services vatv HPH before and
after the merger)). |
1384. Krasner was not able to solve the nurse/physician relationship iésues before tﬁé

Merger. (Krasner, Tr. 3722). The issues could not be solved pre-Merger because there was not a
- culture — throughout the hospital, through administration, or through physician leadership — that
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T

promoted positive nurse/physician relationships. (Krasner, Tr. 3739). Solving the cultural issues
at HPH with respect to nursing required a change of the hospital systems, administration and

physician leadership; the support for cultural change had to be pervasive throughout the
orgamzatlon (Krasner Tr. 3739)

Response to Fmdmg No. 1384'

This ﬁndmg is misleading. (CCRFF 1368- 1369, 1373- 1374 (discussing HPH’s

- pre-merger 1mprovements in nurse/physwlan collaboratlon as well as increasing

u
LRL I||

assertiveness among nurses in providing patient care)).

il ENH Improved HPH’s Nursmg Services And Culture
After The Merger

, 1385. The quality of nursing has dramatlcally improved at HPH since the Mergér.
(Ankin, Tr. 5070). _ .

Response to Finding No. 1385:

This finding is inaccurate. There was no dramatic improvement in nursing at
. HPH after the metger. (See CCRFF 1340).

1386. ENH complelcely transformed the nursing service at HPH. Nursing services
improved through enhanced training, improvements in nurse/physician relationships, critical
thinking and assessment skills, and improved safety. (Chassin, Tr. 5239-43). The nursing
service changed from one with a passive culture into a much more active, professional culture

that learned to be full partners with physicians in providing multidisciplinary, effective care.
(Chassin, Tr. 5239).

Response to Finding No. 1_386:

This ﬁﬂding is inaccurate. Many of the structural problems HPH had in nursing
pre-merger conti_r}lied aftef the merger, under ENH management. (CCRFF 1340, 1362-
1363). In addition, even before the mérger, HPH’s hursing culture was improving, with
nurses piaying a more active and beneficial role in patient care. (CCRFF 1344-1346,

1369, 1373-1374). According to Dr. Chassin, change in this area is an evolutionary
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~ process that spanned a period of years. (Chassin Tr. 5478-80). The above cited findings

make clear that this “evolution” began in earnest at pre-merger HPH and was still
. e

continuing several years into the merger.

1387. The changes in nursing culture, however, took some time to develop. (O’Brien,

" Tr. 3536). There were some initial improvements in the first two years after the Merger.
(O’Brien, Tr. 3537; RX 900 at ENH GW 528; RX 913; RX 915; RX 916). But the significant
changes in the nursing culture at HPH were instituted in the period from 2002 to 2004. (O’ Br1en
Tr. 3536).

nl

Response to Finding No. 1387:

This finding is inaccurate and misleading. -None of the evidence Respondent cites

to in this finding points to any imp'roVéd4outcomes relating to nursing. See CCRFF 1340
‘(discussing outcomes and process rrfeasurés, and patiént satisfaction related to HPH frorﬁ
the time of the merger until the present). See also CCFF 2138; CCRFF 1362,1563 |

(discussion on the structural problems in HPH nursing that exteﬂded past the merger)).

Even if one is to credit the structural changes claimed by ENH, ENH’s admiésiori that

;‘signiﬁcant cha.nges” ‘were not made until 2002-200;’; ‘proves Complaint Counsels’ point

that this is an ongoing process which begén pre—merger." (S’ee CCRFF 1388 belpw). |

1388. For example, a 2003 memo to Mary O’Brien, President of HfPH, regarding the
state of inpatient nursing services at HPH details improvements in critical thinking and

~assessment skills, improved patient safety, reduced rates of patient misidentification and a series
of other nursing improvements. (Chassin, Tr. 5242; RX 1445).

Response to Finding No. 1388:
In conceding that the changes “took some time to develop,” in RFF 1387,

Respondent proves Complaint Counsel’s point. Respondent points to some legitimate

concerns in HPH’s pre-merger services, but ignores the undeniable fact that HPH was
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| aware of and was proactively addréssing those issués_pre-merger. (See, e.g., CCRFF
1344-1346, 13I69, 13 73l-1374). The pre-merger time period présented by ENH begins
with Ms.A I‘{.rasner’s hiring in 1997 and continues ts the merger on J anualu'y 1, 2000, or |
about two and a half ‘}‘fears. ‘But here, and in RFF 1386, Respondent asks the Court to

consider a post-merger time period of about five years, to the end of 2004. Corhplaint .

Counsel subnﬁt«that ENH has, at most, cpntinﬁed to build on the strong and improving
nursing service it acqﬁired ﬁoﬁ HPHI, and has a time period about twice as loﬁg in which
~ to look for results. .
It is also undeniabls that many of the same problems continued on ENH’s watch,
as ENH impiicitly soncedes .in ciaiﬁﬁné thaf th¢ “significant changes” took piace from
2002 to 2004, from three to five years after the merger. (See also CCRFF 1362 émd 1363
(discussing the s_t1:uctural problems.in HPH nufsing that extended past ‘she merger)).
What ENH accomplished in nursing, as in so many otﬁer areas, was to continue to
gddress quality issues, as HPH had previously done and as hospitals across the éountry
were doing, for years;éfter thé'merg'er. This proves only that quality improslements are an
ongbing process, not‘that the mergsr brought about any changes that were not already
happening. Even more impprtantly,' none of the evidence Respondeht cites to in this
finding points to any improved outcomes relating to nursing. (See CCRFF 1340
(discussing outhpies and process measures, and patient satisfaction related to HPH from

the time of the merger until the present; see also CCFF 2138).

@) ENH Improved HPH’s Nurse Recruiting,
Vacancy And Turnover Rates After The Merger
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~1389. ENH immediately provided several nurse pay increases to address high turnover
and vacancy rates at HPH. (Krasner, Tr. 3722; O’Brien, Tr. 3534; RX 822 at ENH GW 296).
ENH made market adjustments for nurses at the time of the Merger, and again in October of
2000. (O Brien, Tr. 3535). : "

Response to Finding No. 1389:

"

As explained in CCRFF 1353, the principal problem was a lack of applicants, and
HPH was aware of and capable of addfessing the salary issue pre-merger. (See CCRFF
v 1353. See also CCRFF 1350 (infofmation on HPH’s continued nurse vacancies after the
merger)).
1390. ENH instituted a merit-based pay system called Levels of Practice. (RX 900 at
ENH GW 529). This merit-based performance system allowed nurses to receive increases in pay
for a greater commitment to the hospital and to the unit in which they worked. For example,

nurses were incented for precepting and teaching, obtaining cert1ﬁcat1on and performmg ata
mgher skill level (Krasner, Tr. 3722). :

Response to Finding No. 1390:

In doing so, ENH implemented salary increases that had been recommended by,
and were affordable to, HPH pre-merger. (See CCRFF 1353. See allvo CCRFF 1350
(information on HPH’s continued nurse vacancies after the merger)). Furthermore,
Respondent has not explained why HPH could not have implemented a“Levels of
Practice” System without merging with ENH.
1391. ENH also implemented a strategy to retain good nurses at HPH called a clinical

_ ladder system. (O’Brien, Tr. 3536). The clinical ladder system elevates nurses with special
certifications or skills to higher pay areas. (O’_Brien,'Tr. 3536).

Response to Finding No. 1391:

This finding is irrelevant. (See CCRFF 1353. See also CCRFF 1350 (information

on HPH’s continued nurse vacancies after the merger)). Furthermore, Respondent has
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not explained why HPH could not have implemented a “clinical ladder” system without
. )
merging with ENH,

1392. There was no centralized Nursing Resource team at HPH before the Merger.
(Krasner, Tr. 3702, 3724). Accordlngly, ENH developed a Nurse Resource Team to address
staffing issues at HPH. The resource team was also on a merit-based pay system, and that system
allowed the resource team to grow tremendously. Certain members of the HPH Nurse Resource
Team staffs at all three hospitals in the ENH system. .(Krasner, Tr. 3723-24).

Response to Finding No. 1392:
This ﬁrrdihg is irrelevant. (See CCRFF 1350 (information on HPH’s continued

~ nurse vacancies after 'the merger, apd Ms. Krasner’s success in dramatically reducing the
nurse Vacancy rate at HPH Abefore the merger)). F urthermcre, Respondent has not
explained why HPH could not heve hnclenrented a centralized Nursing Resource team

~ without merging with ENH. - Also, before the merger, HPH did have unit-based rescurce
teams to address stafﬁng issues. (Krasner, Tr. 5724).

o 1393. Today, HPH uses its extensive Nurse Resource Team and staffing office to
minimize its reliance on agency nurses. The larger the resource team, the fewer agency nurses

need to be used. Moreover, those nurses on the resource team are better quahﬁed nurses to take
care of patients at HPH. (Krasner Tr. 3694).

Response to Finding No. 1393:
This finding is irrelevant. (See CCRFF 1392; See also CCRFF 1350’ (discuss:ing
- HPH’s use of agency nurses both before and after the merger)).
1394. The ENH Nurse Staffing Office manages all the nursing resource teams
~ throughout HPH. This office supplies and deploys nurses to all of the units throughout the

hospital to assist managers in providing adequate staffing to care for patients. (Krasner, Tr.
3693-94). :

Response to Finding No. 1394:
This finding is irrelevant. (See CCRFF 1392).
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. 1395, Asaresult of the changes in compensation, staffing and the Nurse Resource
Team, the nursing staff in the HPH Birthing Center is more satisfied. This enables HPH to retain
more easily and recruit nurses than before the Merger. (Krasner, Tr. 3724).

Vi

ReSponse to Finding No. 1395:

 This finding is irrelevant and misleading. (See. CCRFF 1389-1393). Also, HPH

had considerable problems with nursing morale after the merger. (RX 938 at ENHE F35

|""l

000317).

1306,

=! (O’Brien, Tr. 3672, in-camera). In addition, by February 2,

2001, the nurse vacancy rate at HPH dropped to 5.8%. (RX 1032 at ENH GW 471). {| ]l
} (O’Brien, Tr. 3672, in camera).

Response to Finding No. 1396:

This finding is misleading. (See CCRFF 1350 (discussing improvements in the
staffing of nurses at HPH before the merger, and lingering problems in the stafﬁng of
nurses at HPH after the merger)).

(2)  ENH Improved HPH’s Nurse Training After
The Merger .

1397. ENH implemented widespread additional training for nurses across the entire
HPH hospital, on regular floors and in the ICU and operating room, thus allowing the nurses to
be more active and more effective clinical caregivers. (Chassin, Tr, 5239). Since the Merger, the

nurses at Evanston Hospital/HPH have been under the same umbrella of nursing leadership and
have been free to train throughout the system. (Rosengart, Tr. 4466).

Response to Finding No. 1397:
The cursory and anecdotal nature of the first sentence of this finding again
demonstrates the problem with ENH’s approach. The sole cited docu:hentation for the

existence of “widespread additional training” is Dr. Chassin’s testimony that there was in
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fact “widespread addjtional training.” (Chassin Tr. 5239). There is no attempt to tabulate

the number and type of trainihg classes available pre-merger and compare them to what
existed post-merger. Exténsive efforts were made by HPH to augment nurse training
opportunities pre-mef'ger (CCRFF 1362), and there is no evidence that these efforts would

[

not have continued without the merger and no real way even to know, as of today,

exactly how mueh training ENH is domg Respondent also has not explamed why HPH

could not have glven its nurses any additional training ENH may have 1nst1tuted without

} merging with ENH '

i [
|

1398. Before the Merger nurses at HPH were very infrequently trained at Evanston
- Hospital. (Krasner Tr. 3727) :

Response to Flndmg No. 1398:
Th‘is finding is mjsleading and ineccur’ate. ENH does not explain why treining at
R ’ HPH or any other'location besides Evenston Hospital is inferior to training at Evaneton
hospital. (See also dCRFF 1344-1345,1362 (explanation of pre-merger training that was
available)).
1399. ENH also put'in place a rotation system for HPH nurse managers to rotate through

 all three hospital campuses. (O’Brien, Tr. 3535). The rotation system helped the nurse managers
gain critical skills. (O’Brien, Tr. 3535; RX 1445 at ENHL PK 51620).

Response to Finding No. 1399:

This ﬁncﬁng is misleading and irrelevant. It is worth noting that the document
purporting to memorialize this improvement, RX 1445, is dated February 2003, more
than three years after the merger. HPH’s skill in addressing nursing issues pre-merger

leaves every reason to believe similar improvements in “critical skills” would have been
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achieved absent the merger. (See, e.g.; CCRFF 1344-1345, 1362-1363, 1368, and 1397).

Moreover, ENH’s reliance on RX 1445 belies its contention in numerous other

1

findings, that Press Ganey scores are unreliable measures of quality. The document
. " A
reports to HPH’s President, Mary O’Brien, extensive information about “patient

satisfaction” as measured by Press Ganey scores, indicating that_Ms. O’Brien, and ENH,
- -

view Press Ganey as a useful measure of quality.

1400. After the Merger, nurses at HPH had the ability to be trained for extended periods
of time at Evanston Hospital. Extended training allowed HPH nurses to build their high-risk
nursery skills in Evanston Hospital’s high-risk nursery. By training for extended periods at
Evanston Hospital, HPH nurses could receive very focused training, be exposed to a higher
volume of deliveries, attend to more complex cases and see things they could not see at HPH.
HPH nurses could not build these skills by training at the lower risk HPH Family Birthing
Center. (Krasner, Tr. 3725-26). ,

Response to Finding No. 1400:

-~ There is no reason to believe that appropriate training opportunities would not

have continued to be available to HPH nurses without the merger. (See, e.g., CCRFF

1344-1345, 1362-1363, 1368, and 1397).

1401. An example of the enhanced training opportunitiés brought about by the Merger
occurred when ENH hired a new Clinical Coordinator for the HPH Family Birthing Center.
After the Merger, the new Clinical Coordinator was able to receive focused training for several
months at Evanston Hospital. Before the Merger, HPH might have been able to send the
coordinator to Evanston Hospital’s nursery for two or three days as part of the perinatal center
agreement, but beyond that, an extended opportunity was not available. (Krasner, Tr. 3725 -27). -

Response to Finding No. 1401:

There is no reason to believe that appropriate training opportunities would not
have continued to be available to HPH nurses without the merger. (Seé, e.g., CCRFF

1344-1345, 1362-1363, 1368, and 1397).
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1402 Nurses 4t all levels at HPH 'were trained to prepare for and begin the cardiac
surgery program at HPH. (RX 822 at ENH GW 296). The addition of the cardiac surgery
program at HPH added considerable value to each of the nurses in the ICU. (Ankin, Tr. 5065).
For example, the increased abilities of HPH nurses gained from caring for critically ill heart
patients also translated to care Tbey provrde to other patients in the ICU. (Rosengart, Tr.
4483-84).

t
'

Response to Finding No. 1402:

- These opportunities would like,have been available without the merger, since

A

HPH had extensive pre-rrlerger plans te develop a cardiac surgery program wi_thout'
| A merging vﬁth EINH, thus being able to provide HPH nurses Witrl training in caring for
| critically ill heart patients. - (CCFF "2357-23 73‘). The Court also found Dr. Ankirr’s ci_ted
testimony to be beyond the scope of the questioils being ésked. (Ankin, Tr. 5065).
1403  Speciﬁc'ally, nurses at HPH that partic'ipatedl in the cardiac surgery program were
sent to Evanston Hospital for additional training on caring for open heart patients. (Ankin, Tr.

5064-65). In addition, all of the nurses in the HPH ICU completed an orientation to the cardiac
surgery program. (RX 1445 at ENHL PK 51621)

- Response to Finding No..1403:
Respondent’s finding is incomplete. (See CCRIFF 1402 above for an explanation
why this claimed iinpr'ovement is not merger specific). Mereover, in the pre-merger
c_on'rract in Which:EN'H and HPH agreed to begin a cardiac surgery program without a
merger, the parties agreed that HPH would pay ENH for nurse tralmng at Evanston
| Hospital. (CX 2094 at 3-4). It is therefore mdlsputable that this claimed benefit was not
merger specific. .
1404. ENH prdvided the ICU team with two additional nurse educators; including an
advanced practice nurse whose sole job is to educate the nurses on the proper use of ICU
equipment. (Ankin, Tr. 5068). In addition, the intensivists have an active role in educating the

nursing staff at HPH, both during patient rounds and during the intensivist’s 12-hour shift.
(Ankin, Tr.-5068; RX 1084 at ENHL MA 5). See Section VIIL.D.2.c.
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Response to Finding No. 1404:

Respondent’s finding is incomplete. (See CCFF 2394-2402 for information on

vt

how HPH could have implemented an intensivist program similar to the one it has now .
w1thout merging with ENH See also CCF F 2272- 2278 "for 1nformat10n on how the

merger with ENH has not significantly nnproved the quahty of HPH’s ICU) The pre-
NI

merger HPH had sufficient funds to hire nurses for the ICU without the merger Just asit

had sufficient funds to hire intensivists. (See e.g., Newton, Tr. 430-31; CX 545 at3; CX

1055 at 2). Moreover, in the pre-merger contract in which ENH and HPH agreed to begin

a cardiac surgery program without a nierger, the parties agreed that HPH would pay ENH
| for nurse training in the ICU. (CX 2094 at 3-4). It is'thﬁs indisputable that such_nahﬁné

did not depend upon the merger.

1405. The advanced practice nurses in the ICU at HPH provide education to other nurses
daily on the proper use of medical equipment, medications and wound care. (Ankin, Tr.
5068-69). Advanced practice nurses are nurses with additional training to complete clinical
assessments and writing orders. (Ankin, Tr. 5069). HPH did not have advanced practice nurses
before the Merger. (Ankin, Tr. 5069). Since the Merger, ENH has added two advanced practice
nurses to the HPH ICU. (Ankin, Tr. 5069-70). »

Response to Finding No. 1405:
The ﬁnding is irrelevant and misleading. There‘, is no reason why I—[PH could not
have hired advanced practice nurses after the merger. (See, e.g., Newton, Tr. 430-31; CX
545 at 3; CX 1055 at 2). |
1406. One of the advanced practice nurses in the HPH ICU. is a clinical advanced
practice nurse who is extremely well trained in critically ill patients who is present in the HPH

for 40 hours each week. (Ankin, Tr. 5070). The clinical advanced practice nurse enables the
intensivists to provide better care to all patients in the HPH ICU. (Ankin, Tr. 5070).

Response to Finding No. 1406:



This finding ig irrelevant and misleading. There is no reason why HPH could not
o . '

have hired advanced practice nurses after the merger. (See, e.g.,(Newton, Tr. 430-31; CX
545 at 3; CX 1055 at 2);-" |

1407. As of2003, ENH physicians praised ICU nurses and the quality of care they
provided to cardiac surgery patients in the ICU. (Chassin, Tr. 5242; RX 1445 at ENHL PK
51621). Further, improved critical thinking and practice of nurses at HPH were noted by
physicians in the State of Nursing Inpatient Department Report. (RX 1445). For example, Dr.
Rosengart was cited stating that “[p]rior complaints about quality of care to CV surgery patients -
now resolved.” Dr. Rosengart went on to praise the nursing staff for “improved critical thinking
and practice evidenced by quality assessment and resuscitation of patient on night shift.” (RX
1445 at ENHL PK 51621).

i '

‘ Response to Finding No. 1407: o

This finding, beginning “as of 2003 " provides further support fdr ENH’s
;:oncession in finding 1387 that nursing changes “‘Fobk some time to develop.” ENH
' c@ot attxl'ibute to the merger the existence of' good ICU nurses more than three years
3 after the merger in light of the indiépqtable record that HPH was making progfess at
addressing nursing is"s'ues for several years before the merger. (See, e.g., CCRFF 1344-
1345, 1362-1363, :136|8, and 1397); ,

(3) . ENH Improved HPH’s Nurse/Physician
Relationships After The Merger

1408. In contrast to the pre-Merger HPH nurse/physician relationships, the
nurse/physician relationships at Evanston Hospital were very collaborative. (O’Brien, Tr. 3533).
Nurses were confident in their skills and physicians were confident in the nurses’ skills.
(O’Brien, Tr. 3533). The nurse/physician relationships at pre-Merger HPH were more of an
order giver/order taker relationship, and it was difficult for nurses and physicians to interrelate.
(O’Brien, Tr. 3534; Spaeth, Tr. 2291). '

Response to Finding No. 1408:

This finding is inaccurate and misleading. Once again, ENH ignores the
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contemporaneous evidence that HPH was not only addressing physician nurse

collaboration pre-merger, but has also taken, and been recognized for having taken,
ot

substantial steps to improvevit. (See CCRFF 1362, 1363, 1368, and 1373). |

1409. Vital to the improvements in nursing services at "HPH was the improved
“nurse/physician relationships that were enhanced in terms of communication and teamwork.
- HPH would not have achieved a quality improvement in nursing unless nurses were able to work
collaboratlvely as partners with physicians and teams in the ICU, surgery, cardiology, cardiac
surgery and other areas. There was a great unprovement in teamwork after the Merger.
(Chassin, Tr. 5239-40). ~

Response to Finding No. 1409:

This finding is inaccurate and misleading. Once again, ENH ignores the
-, contemporaneous evidence that HPH was not only addressing physician nurse

collaboration pre-merger, but has also taken, and been recognized for having takén,

1

substantial steps to improve it. (See CCRFF 1362, 1363, 1368, and 1373).

1410. ENH changed the culture at HPH by altering the leadership structures.in the
hospital. - ENH installed full-time, paid department chairs who are responsible for managing

physicians within their department and addressing nurse/phys101an relatlonshlps among other
issues. (Krasner, Tr. 3727).

Response to Finding No. 1410:

This finding iS inaccurate and misleading. Once again, ENH ignores the
contemporaneous evidence that HPH was not only addféssiﬁg physician nurse
éollaboration pre-merger, but has also taken, and been recognized for having taken,
substantial steps to improve it. (See CCRFF 1362, 1363, 1368, and ‘1373).

1411. The Department Chairmen attend departmental meetings at HPH and are at HPH
each week. Further, ENH installed Vice-Chairmen with offices at HPH. Vice-Chairs are also

paid for their service in that position. (Krasner, Tr. 3730-31).

Response to Finding No. 1411:
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Insofar as thig-change of governance relates to nursing, Complaint Counsel have
. i '
no specific response. Complaint Counsel have noted elsewhere that the existence of paid

department chairs createsits own conflict issues in the context of physilcian discipline. |
(See CCRFF 1432). "

1412. ENH also made changes in nursing leadership at HPH after the Merger. (O Brien,
Tr. 3537 Neaman, Tr. 1354). For example, a.new Vice President of Nursing was hired.
(O’Brien, Tr. 3537). .

Response to Finding No. 1412
This finding is misleading. , ENH’S attempt to attribute to the merger this routine
perscinnel change two and é half years later demonstrates that it quality argument and
lvacks credibility. Nis. O"Bri}en tést.iﬁe'd'that' in May 2002, then Vice President of Nursing, |
- Jane Stenske, received an opportunjty for career advancement, Whicli she took, opening
iip the nursing spc‘)t. So ENH, according to Ms O’Brien, hired someone new. (O’Brien
- Tr. 3537-38). Ms. Stenske had been hired before the nierger by HPH, and slie was,

.according to ENH’s own nursing witness, Ms. Krashér; a “good hire” a “good léader” and

“supportive of nursirig.” (KraSner Tr. 3746-47). 1t is difficult to see }iow ieplacing her

two and a half years .after the merge'r, because she took another job, amounted to any

material improvement. It is also difficult to see how this routine personnel change can be
 attributed to thé'ymerger.

1413. Asa résuit of changes made by ENH, HPH nurses and physicians now have a
collegial relationship. ENH addressed the nurse/physician relationships by putting in place an
ethics committee where they worked together. (O’Brien, Tr. 3535). Nurses’ opinions are
respected by physicians and HPH, undei ENH ownership, does not tolerate physician abuse of

nurses. (Krasner Tr. 3727).

Response to Finding No. 1413:
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This finding is misleading. (See CCRFF 1368, 1379 (discussing the relationship

between physicians and nurses at HPH both before and after the merger)).

it

c. The Merger Substantlally Improved HPH’s Quallty Assurance
Program ‘

K

i. Overview

1414. {
-} (Romano Tr. 3449, in camera).

Response to Flndlng No. 1414:

Complaint Counsel do not disagree.
1415. Hospitals are responsible for operatlng quality assurance programs: (1) to identify
and appropriately discipline poorly performing physicians, and (2) to careﬁllly investigate

. adverse events and close calls to identify opportunities for improvement in hospital systems and
policies for reducing the likelihood of those adverse events recurring. (Chassin, Tr. 5209-10). ,

Response to Finding No. 1415:
Complaint Counsel do not disagree.
1416. The pre-Merger quality assurance program at FIPH was inadequate in both
respects. (Chassin, Tr. 5210-11 RX 417 at ENHL PK 17695). It had a very weak structure
within each of the clinical departments for performing effective peer review and identifying

problem physicians, and it lacked an adequate process to dlsc1p11ne those physmlans (Chassm
Tr. 5210-11).

Response‘to Finding No. 1416:

HPH had a strong quality assurance or “QA” program before the merger. (See
CCFF 2209-2226). Tt had a system in place to keep track of quality.of care at the

hospital. (Spaeth, Tr. 2090). Before the merger, HPH was not shy about disciplining
problematic physicians. (Newton, Tr. 381-3 83). {—
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(Romano, Tr. 3142, in camera; CX 6296 at 10-22, in camera). {—

. | o . ‘
I (See, e.g., RX 204 at ENHL PK 031140, in camera; RX 346
at ENHL PK 024709;'in carﬁera; RX 414 at ENHL PK 039155, 039164, in camera).

One of the exhibits Respondent cites to in its finding, RX 417 (“Quality-in the

New Mﬂlenmum”);»ls a good example of an aggresswe internal program undertaken by
pre-merger HPH to examine and imprlove upon its quality. (RX 417 at ENHL PK
- 017692-01 7704). Th'rough this rép/ort, I—]:PH‘ self-identified problems in the quality of care
it provided to patients and how to alleyiaté them. (RX 417 at ENHL PK 017692-
017704). | - |
1417. Because of these structural issues, the .Merger was necessary to make effectlve
improvements to HPH’s quality assurance program. (Chassin, Tr. 5389). After the Merger,

ENH transformed the leadershlp structure at HPH, thus allowmg ENH to export its superior
quahty assurance processes to HPH (Chassm Tr. 5389-90). '

Response toFindingNo. 1417: o _ I |
(I

(Romano, Tr. 3142, 3151, 3158-59, in camera). {—

.—} (See, e.g., CX 464 at 2-3, in

camera; CCFF 2227-2231). After the merger, HPH physicians complained about the lack
of communication regarding policy, ineffective leadership, and no representation in ENH
(CX 405 at 2). Aslate as 2004, ENH’s cardiology department was still experiencing

significant organizational and leadership problems (CX 773 at 1).
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1418. Shortly after the Merger, ENH made several improyements to HPH’s quality
assurance program, including: (1) implementing full-time clinical department leadership; (2) -
instituting a mandatory bi-annual re-credentialing process for all HPH physicians; (3) improving
the mechanisms for reporting and discussing adverse events and close calls; and (4) improving
the physician discipline process. (Chassin, Tr. 5224-28, 5389-90). : ’

‘"

Respdnse to Finding No. 1418:

e

.. .,1.\

I (:om:no, Tr. 3158-59, 3170-71, in camera). i ]

I (:o:ano, Tr. 3159, in camera; See also CCREF 1417, CCFF

2426-2429).

(R}

1419, §
I (Romano, Tr. 3449-50, in camera). Further, Dr. Romano did not rely on ,
administrative data to reach the conclusion that there were improvements in the quality assurance
program at HPH (Romano, Tr. 3393). . ‘

Response to Finding No. 1419:

{—
L

(Romano,-Tr. 3449, in cdmera). A more complete summary of his opinion,i in which he
rejects ENH’s claim of “drastic improvement” is quoted in CCRFF 1420 below. (See

- CCRFF 1420). Dr. Romano also testified that Respondent has not proven that any . -
changes to the QA program could only have occurred due to the merger. (See CCRFF
141 7-1418). The claim that Dr. Rofnaﬁo did not rely én administrative data in studying
HPH’s quality assurance program is irrelevant. His analysis of the quélity assurance

claim was based upon a thorough review of the same materials as Dr. Chassin. (Romano,
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Tr. 3139, 3152): In the wholly Separate areas where Dr. Romano did rely on

adrﬁinistrative data, he explained in detail why that data was both reliable and valid. (See

CCFF 2104-2112).

N HPH’s Quality Assurance Was Inadequate Before The
v Merger ’

- 1420. Before the Merger, several physician issues hindered HPH’s efforts to improve the
quality of care at HPH, including: poor procedural technique, poor diagnostic skills, limited
knowledge of best demonstrated practices, failure to report errors and failure to question practice.
(RX 417 at ENHL PK 17696).

~ Response to Finding No. 1420:

This finding is misleading. Respoﬁdent’s citation to RX 417 strongly buttresses
Dr. Romano’s conclusion that HPH haci both an effective and improving QA program

» pfe—merger. (Romano, Tr. 3139, 3152). That,dociiment is in fact a major pre-merger

study titled “Qual‘ity in the New Millennium at' HPH” which was undertaken by HPH pre-

- merger. (RX 417). Studying and learning from one’s ﬁistakes is of course the wholé
point of quality assurance, and this document vividly dflemonstrates that HPH was doing
SO pre-merger. For fdrther diécussidn HPH’s pre-merger QA program see ‘CCRFF 1416.
(CC.RFF 1416). Resllnondent has aléo failed to show that the merger was necessary for
any changes and improvemqnts to HPH’S QA program. (Sée CCRFF 1417 and 1418).

" Moreover, the s¢lective éitation to a portion of Dr. Romano’s testimony is miSleadiné.
Dr. Roinano, witb fhe assistance of a qualified nurse, reviewed the same committee
meeting minutes and other materials as Dr. Chassin, and concluded that “there are

) docurheﬁts indicating a very efféctive quality assurance and quality impfovement process

... On balance I cannot accept Dr. Chassin’s conclusion that it was dramatically
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improved after the merger.” (Romano, Tr. 3139, 3152).

1421. Adverse events, including adverse drug events, were largely underreported. (RX
417 at ENHL PK 17695). {8

B (Chassin, Tr. 5211; RX 417 at ENHL PK 17695-96; RX 251 at ENHL PK. 17839, in
camera).

K

Response to Finding No. 1421:

Pre-merger HPH had a strong QA program that,actively analyzed adverse events.

" (See CCRFF 1416). Furthermore, Respondent’s use of RX 251 is misleading. {-

} (RX 251 at ENHL PK 17839, in camera). { GzI]

(RX 251 at ENHL PK 17839, in camera).

1422. Even where adverse events were reported, hdwever HPH lacked a systematic
approach for examining them and determining ways to prevent them from recurring. (Chassin,

Tr. 5211; RX 417 at ENHL PK 17695). (A

(Chassm Tr. 5211; RX 417 at ENHL PK 17695-96; RX
251 at ENHL PX 17839, in camera).

Response to Finding No. 1422:

| This finding is misleading. Again, ENH cites to RX 417 which proves the |
opposite of what ENH asserts — the pre-merger study of HPH’s quaiity assurance
processes demonstrates that pre-merger HPH was studying and seeking ways ‘to improve
those processes. (RX 417). Pre-merger HPH had a strong QA program that actively

analyzed adverse events and took advantage of opportunities for improvement, see
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'CCRFF 1416 and 1421. .

Respon‘dent’s ciaim that “HPH had a pattern of finding no opportunities for
improvement”'miss_téteSt'he ev|idence and demonstrates the lack of creciibility of
Requndent’s positio'l'l, Dr. Chassin’s conclusion of a “pattern of finding no oppqrtunities

for improvement” was based on “qualitative evidence” consisting of “information that is

t
" 1

in written minuytes™which “tends to be an incomplé:te summary of the discussions that
occurred.” (quano,.'Tr. 3140). Molreover, Dr. Chassin did not review the facts of the

4 individual cases whete no opportupjty for improvement was identified, and therefore
could not say that there wés in fact some dpportunity for improvement that was frﬁssed,
(Chassin, Tr. 55 12-‘13). ..Eve.n aftei‘ the lmefger, no opportunity for improvemént was

~ identified-in sdmeb cases, and Dr. Chassin did,ridt compare the numbef of times this
happened pre-merger to see if the merger brought about a decrease. ( Chassin, Tr. 5519).
- In at least one casé¢ pre-merger, Dr. Chassin was awarel of an incident that triggered an
“extensive special'case review”, a “root cause analyéis;’ and a “corrective action plan.”

(Chassin, Tr. 5514). Finally,' Dr. Chassiﬁ could not say whether there were no other such

casés, prev-mergery. (Chassin, Tr. 5519).

g
. (Rornano, Tr. 3145, in camera).
']
(Romano, Tr. 3146, in camera; CX 6296 at 3-6, in camera).
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1423 (I
I, (R 1772 at ENHL PK 17957, in camera). { R

I (Chassin, Tr. 5222-23; RX 324 at ENHL PK 29713, in camera; RX 284 at ENHL
- PK 26594). A discussion by the board of the ACOG site visit in 1998 misrepresented the nature

of that visit, given the highly critical nature of the ACOG report. (Chassin, Tr. 5212, 5215; RX

349 at ENH RS 3439). (N
=! (Chassin, Tr. 5215-16; RX 324 at ENHL PK 29713-74, in camera). , o
Response to Finding No. 1423: |
This ﬁnding is incomplete and misleading. Respondent points to examples in

| which the QA process at HPH before the merger produced “no opportunities for

improvement™ without taking into account the circumstances surrounding the event. {JJJjj

I (177 i ENHL PK
17957, in camera. Sée also CCRFF 1416, 1421-1422).; As explained in CCRFF 1422
ébove, Dr. Chassin perférmed no analysis to show whe;her; in cases where no opportupjty
for improvement was identified in the minutcs, there wés in fact some opportunity fhat
was ‘mi'ssed. Nor did he compare the frequency of this occurrence b_re-merger with that
post-mérger.

¢ .|
_} (Romano, Tr. 31 52;54, in camera). {—
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_}- ‘(Romano, Te. 3155-5 6,- in camera).

1424. There is no evidence that HPH took any formal disciplinary actions agaihst HPH
physicians before the Merger despite several clear examples of pre-Merger physician behavior at
HPH that clearly merited such action. (Chassm Tr. 5225-26)

Response to Fmdmg No 1424:

Pre-merger HPH was not shy about disciplining problematic physicians before the

merger. (Newton, Tr. 381-383. See also CCRFF 1416). (|

I (S:ilver,
Tt. 3929-39, in camera; RX 2034, in camera). (| NN
— (Romano, Tr

3043 -44, in camera)

1425. {—

=} (Harris, Tr. 4420-23, in camera; RX 368 at ENH

RS 7055, in camera). §

(Harris, Tr. 4420-21, in camera; RX 346 at ENHL PK
24708, in camera). { }
(Harris, Tr. 4420, in camera). {

(Harris, Tr. 4420, in camera).

Response to Finding No. 1425:

Again, pre-merger HPH disciplined problematic physicians When necessary. (See
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CCRFF 1416). ENH s post-merger changes have not completely eliminated practlce by
unqualified or problematlc physicians. (See CCRFF'1424). Moreover, the referenced
incident in fact proves the opposrte of what ENH clairrrﬂs. While the ineident itself

' resulted in a patient death, HPH’s response was “a textbook exarnple of how to do things
right in terms of identifying opportunities for improvement.” (Romano Tr 3 146) '
Moreover, the 1n01dent was voluntarily reported to J CAlIdO (Romano, Tr. 3150) HPH
wad “damned if it did and damned if it didn’t” under Respondent S one- 31ded v1eW of the
evidence.. If a review indicates no opportunities for improvement, ENH says
obportunities were missed. (See RFF 1423). But if, as in this case, the review goes into

detail about an admitted problem, ENH focuses on the underiying problem Mthout

acknowledging HPH’s efforts to address it.

1426. {—
I, (::::is Tr. 4421, in camera). (I
_ (Harris, Tr. 4421, in camera, RX 346 at ENHL PK

24709, in camera).

- Response to Fibnding No. 1426:
This finding is incomplete and misleading. (See CCRFF 1425). In addition, Dr.
Harris testified that HPH had made an effort to deal with the physician at issue. HPH had

both reprimanded him, and asked him to “get the training that was necessary to perform

the procedure” or provide for his own coverage in the future. (Harris Tr. 4423-25).

1427. {—} (Harris, Tr. 4423, in camera).

—} (Hairis, Tr.
4423, in camera)._
_} (Harris, Tr. 4423,in -

camera).

815



Response to Fihding No. 1427: -
, :
This finding is incomplete and misleading. (See CCRFF 1425-1426)

1428. This pattern of meffectlve adverse event case reviews was Wldespread throughout
HPH. (Chassin, Tr. 5223)

Response to Finding No. 1428:

This finding is incomplete and misleading. (See CCREFF 1416, 1421-1425). In

hlllll

the cited portlon of the transcnpt Dr. Chassin merely repeated his anecdotal assessment
that HPH failed to identify opportunities for unperement, even though there are

| examples where that was clearly ndt the case. |(See CCRFF 1423). Dr. Chassin never
tabulated the number of times this happened pre-merger compared to post-rraerger, and
eould not say that there were in fact opportunities Which were missed. (See CCRFF

' 1422).

§)) HPH’s Pre-Merger Organizational Structure
Rt . Hindered Quality Assurance Activities
1429. Hospital governance plays a critical role in setting the tone for effective quality
assurance. (Chassin, Tr. 5211). Effective peer review and quality assurance starts: with the
* leadership at all levels. (Chassin, Tr. 5211).- For peer review and quality assurance to work well,
the Board of Trustees must have a role in hearing about, encouraging, and then enforcing

discipline. (Chassin, Tr. 5211). The hospital’s leadership, the administrative leadership and the
nursing and physician leadership must play similar roles. (Chassin, Tr. 5211).

Response to Finding No. 1429:

| HPH’s leadership and organization structure played a positive rele in QA before
the merger. Prior to the merger, HPH physicians engage_d in case reviews as part of
quality assurance. (Spaeth, Tr. 2090-91). In order to assure high quality of care, the

board of directors would also credential and re-credential physicians based upon
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recommendations from the medical executive committee and department chairman.

(Newton, Tr. 381). Board members would also participate in a joint committee with
. ot

medical staff leadership that would examine quality and peer review issues. ‘(Ne'wt0n, Tr.

351). {

[

I (X

6265 at 25, in camera). (R

I (C 6265 at 25, in camera;.see also CCFF 2218-2226). It is

neteworthy that in demonstrating the inaccuracies in this ﬁnding complaint counsel relies

above upon the testimony of witnesses who were actually present at and participated in

HPH board meetings. ENH, in contrast, relies upon the testimony of a doctor who merely

reviewed minutes from meetings at which, for example, Mr. Newton was present.

1430. Before the Merger, there was a lack of effective hospital and Board leadership at
HPH that prevented physician leaders from being able to enforce and evaluate conduct by other
physicians. (Chassin, Tr. 5389-90). There was a lack of overarching goals set from the top
down. (RX 417 at ENHL PK 17696). ' Lo -

Response to Finding No. 1430:

This finding is misleading, HPH as an organization and its leadershin supported
quality assurance. (See CCRFF 1429). Again, in attempting to prove that HPH was not -
effecﬁve in solving quality problems pre-merger, ENH cites the pre-merger “Quality in
the New Millenium” study in which HPH documented a thorough study of quality issues
and developed a plan to address them. (RX 417). If HPH’s extensive pre-merger |

assessment of quality had found no problems, then ENH would say opportunities were
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missed. (See CCRFF 1425). '
. i '

. 1431. Before the Merger, HPH had a hospital culture of keeping adverse event
discussions away from the Board of Trustees. (Chassin, Tr. 5216-17). As aresult, the Board -
rarely, if ever, was involved either in analyzmg the adverse events or helping to solve them.
(Chassin, Tr. 5212, 5216~ 17) The documentary evidence of HPH’s Board of Trustee meetings
confirms an absence of sufﬁc1ent discussion of quality assurance problems at the hospltal Board
level. (Chassin, Tr. 5212)

- Response to Finding No. 1431: v

L
tllo

ThlS finding is rmsleadmg HPH’s leadership, at all levels, was actlvely involved

in quality assurance. (See CCRFF 1429). In addition, Dr. Chassin did not interview any

"

' trustees of HPH to get their perspective on the Board’s involvement in quality assurance
issues at HPH before the merger. (Chassin, Tr. 5161-62). Again, it is curious that the '

sole witness on whom ENH relies regarding activities at HPH board meetings is its-

~ expert, rather than someone who was present. -

A - 1432. Additionally, clinical department chairman were the primary authority for
evaluating and correcting physician discipline and quality assurance problems within their
clinical spheres. (Chassin, Tr. 5217; Spaeth, Tr. 2253). All of the department chairmen were
private practicing physicians. This arrangement placed department chairmen in the role of
judging the behavior of physicians in their department with whom they worked orhad a
‘competing financial stake. (Chassin, Tr. 5218-19; Spaeth, Tr. 2252). This structure created
conflicts that prevented the members of the quality assurance committee from effective peer

review because, in part, they did not want to be responsible for someone losing their privileges
and livelihood. (Chassin, Tr. 5219; RX 324 at ENHL PK 29713). ~

Response to Finding No. 1432:

This ﬁnciing is irrelevant. HPH’S practice of choosing clinical de‘partment _
chairmen from among the private practitioners on the medical staff did not present a
problem for assuring quality of care. (Newton, Tr. 378-80). Physicians are professionals

who go through a peer review process, so choosing chairmen among medical staff should
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not make a dlfference as to quality of care. (N ewton, Tr. 380). Most commumty
hospitals have elected officers from the medical staff and JCAHO has not taken a
position that elected medical staff ofﬁcers are adverse te quahty (Spaeth, Ir. 2315).
Placmg department chairs paid by the hospital in the same position, as ENH d1d after the
merger, which creates conﬂlct issues of its own and has caused one doctor to complam
that the ENH paid department chair favors physwlans afﬁhated with ENH. (Romano Tr.
3133)

1433. The incentive to discipline fellow physicians was further reduced by the
possibility that the disciplined physician might be elected as a department head the following
year. (Spaeth, Tr. 2252). {

: =} (Chassin, Tr. 5218-19; RX 324 at ENHL PK 29708, in camera).
% 00000

(Chassin, Tr. 5218; RX 324 at
ENHL PK 29708, in camera). '

" Response to Finding No. 1433:

This finding is mfsleading and irrelevant. HPH’s process in selecting
departmental chairman did not negatively impact quality, and ENH’s changes created

problems of their own.. (See CCRFF 1432).

- 1434. A further problem at HPH before the Merger was that the phy51c1ans in leadership
roles practiced at other hospitals, and HPH sometimes had trouble finding physicians to accept
positions as department chairman. (Spaeth, Tr. 2251-52). For example, HPH’s pre-Merger head
- of surgery, Dr. Sobinsky, practiced primarily at Lake Forest Hospital. (Spaeth Tr. 2251).

Response to Finding No 1434:

This finding is misleading and irrelevant. HPH’s process in selecting
'departmental. chairman did not negatively impact quality, and ENH’s changes created

problems of their own. (See CCRFF 1432).
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" f 1(2) .+ HPH’s Pre-Merger Adverse Event Case Reviews
| - : Were Suboptimal

1435. Hospital quahty assurance programs ook carefully at adverse eyents, errors and
close calls that do not result in adverse events to learn as much as possible about how the
organization can prevent those unsafe situations or bad outcomes from recurring. (Chassin, Tr.
5219-20). HPH had no systematlc method of quality assurance before the Merger, and there

were several substantial bamers to clinical quahty reform. (Chassm Tr. 5220; RX 417 at ENHL
PK 17695).

Resp‘onse to Finding No. 1435:

HPH helld a strong quality assurance program that closely analyzed adverse events
~ for opportunities to improve quality. (CCRFE 1416, 1421-1423). Again, RX 417 is the
pre-merger study that shows HPH activelyl seeking to improve its quality assurance

Processes.

’

~ 1436. Numerous records and contemporaneous documents dated before the Merger
identify inappropriate practlces and physician misbehavior that was not dealt with and further
~ demonstrate that HPH’s pre-Merger culture prevented physicians from taking effective
- disciplinary action. (Chassin, Tr. 5217-18; RX 417 at ENHL PK 17696-97).
Response to Finding No. 1436:

. HPH had a strong quahty assurance program that closely analyzed adverse events

for opportunltles to improve quahty, before the merger. (CCRFF 1416, 1421-1423).
Before the merger, HPH disoiplined problematic physicians, and ENH had problems
disciplining physicians after the merger. (CCRFF 1424). Respondent is correct that Dr.
Chassin made a sy\reeping statement about the documents he said demonstrate that HPH
did not discipline physicians. But Dr. Romano, aided by a qualified nurse, reviewed all

of the same documents and concluded that “[o]n balance I cannot accept Dr. Chassin’s

conclusion that it was dramatically improved after the merger.” (Romano, Tr. 3139,
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(Chassin, Tr. 5221-22; RX 2006 at 103; Harris, Tr. 4418,

in camera; RX 365 at ENH RS 3454, in camera). {—

Because HPH was required to do an adverse event case
review by the Joint Commission as a result of the 1998 esophageal obstruction case, it does not
reveal very much about the strengths or weaknesses of HPH’s pre-Merger quality assurance

" program. (Chassin, Tr. 5620-21). - , :

.. Response to Finding No. 1437:
| This ﬁnding is misleading. HPH performed root cause analyses of adverée events.
(CCRFF 1422). This incident was a “textbbok egmnple of how to do it right.” and the
incident was rgported to JCAHO voluntarily. (Romailo, Tr. 3146, 3150-51).7 .

1438. { [

\ (Harris, Tr. 4421, in camera;

RX 365 at ENH RS 3454, in camera). {
(Harris, Tr. 4421, in camera).
Response'to Finding No. 1438:
This finding is incomplete and unduly selective in terms of widely disparaging
HPH’s quality of care before the merger based on one incident. Before the merger, HPH
routinely disciplined problematic physivcians and mainfained a strong and consistant QA
program. (CCREF 1416, 1421-1424).

1439. (I
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I (Ch:ssin, Tr. 5221; RX 324 at ENHL PK 29708, in camera; RX 208 at
ENHL PK 17285). Infact, the ACOG report states that ACOG was called in to do the review
because a member of the HPH board of trustees was upset by a 1997 newspaper publication
regarding a malpractice verdict against HPH for an incident that occurred four years earlier.
(Chassin, Tr. 5587). {

(Chassin, Tr.

5221; RX 324 at ENHL PK 29710, in camera).

Response to Finding No. 1439:

! i I

This finding is irrelevant, the fact is that pre-merger HPH acted on the opportunity
to invite spemahsts from ACOG to pe;rfonn a site survey in order to improve quahty.
- HPH acted on many of the recommendation ACOG made. (See CCRFF 1423). It should
also be noted that ENH nex.fer invited ACOG to perform a site surVey of HPH after the
merger. (Kfasn'er, "fr. 3752). Aisc)', th'efe w;as no evidence’ presented at trial of ENH

~ inviting ACOG to perform a éite survey of its, Evanston Hospital after that Hospital
experience some malpractice suits related OB/Gyn services. {—
_} (Neaman Tr 1399, in camera Sllver Tr.3931-
32, in camera). {_
I (Silver, Tr. 3932, in camera). (R
I (Silver, Tr. 3933, in camera). (N
(Silver, Tr. 3934, in camera). (N
N ('c:man, T
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1401, in camera; Silver, Tr. 3936, in camera; CX 103-3, in, camera)b. {—
v ' " .
-} (Silver, Tr. 3936, in camera). ’

In addition, although Respondent claimed that it improved 'quality at HPH by '
eliminating the pracﬁce of performing D&C procedu're:s 1‘n the emergency roofﬁ, ENH
allolwed physicians to perform D&Cs in the emergency room at HPH from» t.he.time of the
merger until after the spring of 2001. (Silver, Tr, 3781, 3857-58). ENH also allowed
certain second trimester abortions to _bé performed in labor énd deliver at HPH until at

.least the spring of 2001. (Silver, Tr. 3857-58).

1440. The fact that the 1998 ACOG site visit was voluntarily requested is not, by itself,
a reflection of a good QA or QI process at HPH before the Merger. (Chassin, Tr. 5586-87,
5221). '

‘Response to Finding No. 1440:

HPH’s fequest for an ACOG site visit, and its actions on the ACOG
recommendations, show an impressive committment to QA and QL. (See CCRFF 1423,
1439).

&) HPH’s Ob/Gyn Depallrtnient Was Particularly
Poor At Disciplining Problem Physicians

1441. Before the Merger, the Department of Ob/ Gyn at HPH was particularly weak in

disciplining physicians who had demonstrated the kinds of repeated patterns of behavior that
- could really only be dealt with by discipline. (Chassin, Tr. 5206-07).

Response to Finding No. 1441:

HPH disciplined problematic physicians before the merger, and ENH management
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let a physician perform inappropriate gynecological surgery at HPH for over two years

!

. | '
after the merger. (See CCRFF 1423; see also CCRFF 1439 for a discussion on serious

QA problems at ENH’s Ob/ Gyn department).

! il | ENH Improved HPH’s Quality Assurance Program
v Soon After The Merger

1442, After the Merger, ENH completely c‘hanged the structure of physician oversight at
HPH. (Chassin, Tr. 5224), \ENH replaced the part-time and private practicing physician chairs
with full-time clinical chairmen, and integrated the medical staffs in each department.. (Chassm
Tr. 5224-25; Neaman, Tr. 1354; Spaeth, Tr. 2253-54). The clinical chairmen are responsible for
the integrated departments and physicians at HPH. (Spaeth, Tr. 2253-54).
* Response to Finding No. 1442: o
This finding is irrelevant. HPH’s pre-merger practice of choosing its clinical

‘department chairman had no deleterious effect on ‘qﬁality of care. (See CCRFF‘143'2).
- Also, just.as there are pre-rnerger document te which ENH can point criticizing the
g leadership, there are post-merger decrlments in the same vein. (CX 405 at 2).. And as

late as 2004, ENH st’ill‘l exﬁerienced organizational and leadership problems in its

Cardiology Deparrrnept resulting in a “toxic” and dysfunctional environment. (CX 773 at

1). ENH has presented these documents in an anecdotal fashion without ever

systematically tabulating the pre arld post-merger occurrences.

1443. The chmcal chairmen are no longer elected. Rather, they are selected following a
national search and employed by ENH. (Spaeth, Tr. 2252-53). As such, they are unencumbered °

by the conflicts-of-interest facing the private practicing physwlan leaders at HPH before the
Merger (Chassin, Tr. 5 391)

Response to Finding No. 1443:

This finding is irrelevant. (See CCRFF 1432 and 1442). Paid departmental chairé

continue to be encumbered by conflicts of interest, and one physician has complained
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speciﬁcally about unfair treatment — favoritism toward ENH affiliated physicians — as a

result. (Romano, Tr. 3133). ‘ ‘ : :
. o
4} The Merger Improved The Reportmg of
Adverse Events At HPH

1444, Before the Merger, Evanston Hospital’s organizational culture encouraged the
reporting of hospital errors for learning purposes. (Chassin, Tr. 5227). That culture was '
exported to HPH after the Merger, and over time, resulted i in g, posmve change at HPH in the
reporting of errors. (Chassin, Tr. 5227-28).

Response to Finding No. 1444:

This finding is misleading. HPH’s QA program, including the reporting of errors,
was steadily improving before the mefger, and any subsequentiimprovement was more in
line with a naﬁonwide trend in improving QA rather than spe'ciﬁc to the merger. (CCRFF
1416-1423).
1445. Contemporaneous documents from the quality assurance .meetings at HPH show
that HPH became more proactive in identifying and reporting errors after-the Merger. (Chassin,
Tr. 5228; RX 889 at ENHL PK 16485). As early as June 2000, the quality assurance committee

meetings at HPH reflect HPH’s new efforts to discuss and encourage the reporting of medical
errors and close calls. (Chassin, Tr. 5229-30; RX 889 at ENHL PK 16485).

Response to Finding No. 1445:

. This ﬁnding is misleading and incomplete. The finding reflects ongoing
improyement in HPH’s QA that can be traced back to 1r;‘efor'e the merger, such as the
epparently successful use of root cause analysis, which was also used frequently before _
the merger. (RX 889 at ENHL P‘K‘ 16485. See also CCRFF 1416-1A423). Again, ENH
has presented no systematic analysis of the documents and asks the Court to take Dr.
Chassin’s word that an 'improvement took place — supported by a few anecdotal

examples. Dr. Romano has reviewed the same documents and disagrees. (Romano, Tr.
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3152). I T
i '
Moreover, on the very same page of the document ENH cites in support of its

claim of improved proces'ses, RX 889 at ENHL PK 16485, there is a discussion of “Préss

- .. |' . ' : . g ., ‘ .
Ganey patient satisfaction data,” further demonstrating that ENH’s criticisms of that data

at trial are mcons1stent with the business practices memorlahzed in documents it says are

! L.

rehable for othes purposes. (See CCRFF 2248-2268 (discussing validity of Dr. Romano’s

use of Press Ganey scores))

(2) . ENH’s Addition Of Strong Department
Leadership At HPH Helped Correct Problems
With Physician Discipline

1446. {—

} (Chassin, Tr. 5225;

RX 2033, in camera; RX 2034, in camera). - |
(RX 2034 at ENHL PL 1301, in camera).

Response to Findihg No. 1446:

This finding is misleading and incomplete. (See CCRFF 1424, 1439 and 1441
(discussing HPH’s pre-merger disciplinary actions against physicians, and ENH’s failings |
in taking appropriate disciplinary measures after the merger)).
1447. ENH’s addition of department chairmen was an important step in improving the
system of physician discipline at HPH, and it improved the quahty in the Department of Ob/Gyn
at HPH. (Chassin, Tr. 5204 -05). -

Response to Fmdma No. 1447:

This finding is il'relevant. (See CCRFF 1 432, 1439 and 1442 (discussing HPH’s
pre-merger disciplinary actions against physicians, and ENH’s failings in taking

appropriate disciplinary measures after the merger; also discussing the problems with
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quality at the OB/Gyn department of Evanston despite its method of choosing |

departmental chairmen)). It should also be pointed dut that a full-time chairperson was

X

- not installed at HPH by ENH management until the spring of 2001, almost e full year and

K

half after the merger. (Silver, Tr. 3841).

1448. Dr. Silver, the chairman of the Department of Ob/Gyn at HPH, fixed the weak'
d1301p11nary structure within the department. (Chassm Tr. 5206-07). S

" Response to Finding No 1448:
Various evidence sﬁpports the view that HPH already had a strong disciplinary
structure before the merger across its entire hospitel. (See CCREFF 1416, 1424).

.. Furthermore, the presence of a full-time clinical chairman will not in and of itself imbact
quality significantly. (See CCRFF 1432, 1439). Moreover, Dr.Silver did not begin until,
halfway into 2001, or a year and a half after the merger. If there was a “weai< disciplinary
structure it continued for a year and a half on ENH’s watch. This fact is 1ncon51stent
w1th ENH’s claim of sweeping improvements brought about by the merger but fully
consistent with Dr. Romano’s conclusion that quality assurance improved at HPH based
upon a gradually emerging consensus that came ebout with nationwide. (Remano, Tr.

3159),

1449. {—

=! (Silver, Tr. 3880-89, 3896-3916, in camera). - ,

Response to Finding No. 1449:

This finding is misleadihg and irrelevant. Again, HPH discipli.ned physicians

before the merger, and some disciplinary problems at HPH continued long after ENH
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management took over following the merger (See CCRFF 1424, 1448).

1450. {—

(Silver, Tr. 3880-82, in

camera). |

B (Silver, Tr 3881, in camera). ([
} (Silver, Tr. 3882-83, in camera). {—

(Silver, Tr. 3884 in camera)

Response to Finding No. 1450:

This ﬁnding is irrelevant. (See CCRFF 1424; See also CCRFF 1448).

{ ‘ | —

_} (Silver Tr. 3881, in camera). This is exactly what ENH says Dr. Silver

did, w1th regard to mpatlent pr1v11eges post-merger.

1451. {—
Y (S T 3886, i
camera). (I

E} (Silver, Tr. 3886-87, in camera). (| NN

(Silver, Tr. 3888-89, in camera).

Response to Finding No. 1451:
This finding is irrelevant. (See CCRFF 1424). ([
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Y | (il vor, Tr. 3886-88, in camera).
. ) . ot . A'

1452, {§

I: (Silver, Tr. 3906-07, in camerq). (N

—} (Silver, Tr. 3898, 3917, in camera; RX 2033, in camera; RX 2034, in
caméra). {

Bl (Silver, Tr. 3913-14, in camera). (N

. (Silver, Tr. 3900-01, in camera).

Response to Finding No. 1452: ; } _
Respondent’s finding is incomplete and misleading. {—
—} (CCRFF 1424)

1453, (.
B (Silver, Tr. 3916, in camera). |

DR (Silvc:, Tr. 3901-02, in camera). (I
I Silver, Tr. 3902, in camera).

Response to Finding No. 1453:
This finding is irrelevant and misleading. (See CCRFF 1424 ({_'
_}) in camera).

145+ (N
I | (Silver, Tr. 3903-04, in camera; RX

2033, in camera). {
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1

R (R 2033, in camerq).
e, | (il
Tr. 3907, in camera). , -

Response to Finding No. 1454:

This finding i irrelevant and misleading. (See CCRFF 1424 (NN
). i~ carero). (N

Hodw ) [ '

1455. (IR

Y . (S vr, Tr. 3908, i camera; RX 2034,

in camera.) {

} (Silver, Tr. 3908-10, in camera; Jones, Tr.

4191, in camera). {

(Jones, Tr. 4191-92, in

camera).

Response to Finding No. 1455:

\

This finding is irrelevant and misleading. (See CCRFF 1424 (| N EEEENEEEIN

1456
I | (/ox.5, T 4192, in camera).
e




I, (Joucs, Tr. 4192, in camerq). (N
I (oncs, T 4192, in camera). , ’

Response to Finding No. 1456:

' This finding is irrelevant and misleading. (See éCRFF 1424 ({_

Response to Finding No. 1457:

1

This finding is irrelevant and misleading. (See CCRFF 1420-1424, 1439, and
1454 (.

: _}), in camera). Furthermore, there is no literature

yet on the link between ENH’s preoperative review program and patient outcomes.
(Silver, Tr. 3852).

3) ENH Improved The Process Of Reviewing HPH
Physician Credentialing Status : '

1458. After the Merger, ENH introduced a periodic re-credentialing process in which
HPH physicians underwent a review of their practices under which they were required to meet
the credentialing requirements that have been established to maintain clinical privileges by the
appropriate department chairman. (Chassin, Tr. 5226; Neaman, Tr. 1354; RX 651 at ENH MN
1536). After the Merger, several physicians at HPH were not granted re-appointment during the
periodic re-credentialing process because of their failures to respond while on call. (Chassin, Tr.
5227).
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Response to FindingNo. 1458:

This finding is irrelevant and misleading. Beéfore the merger, HPH would also

. credential and re-credential physicians based upon recommendations from the medical

executive committee and department chairman, in order to assure high quality. (Newton,

Tr. 381 CCRFF 1429)

1459. {—

(Chassin, Tr. 5227, RX 324 at ENHL PK 29709 in camera; RX 346 at ENHL PK 24708, in
camera). v -

Response to Finding No. i459:
The cited soim:ésl do not .thi':lt sta‘te tflat physicians failure to respond while on call
_ Wés a contributiné factor to an obste.tric‘ malpreicti(:e case. Furthermore, Evanston
| Hospital recently experienced severe adverse e.vents resuiting in a malpractice Suit despite

having in-house OB physician coverage. (See CCRFF 1439)

| | .

Bl (RX 346 at ENHL PK 24708-11, in camera).
d. The Merger Improved HPH’s Quality Improvement Program

1460. Quality improvement (“QI”) is directed toward improving the quality of service
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across a wide variety of measures. (Chassin, Tr 5252). Hospitals must have QI programs that

are directed proactively using data-driven methods to improve their services over time. (Chassm '
Tr. 5252), '

it

Response to Finding No. 1460:

: ’ " '
It should be noted that the consensus in this area is fairly recent. {_.

(Romano, Tr. 3159, in camera).

1461. To be effective, a QI program has to involve multidisciplinary approaches, which
requires input from all different clinical perspectives — including physicians, nurses, pharmacists
and all of the other perspectives of care. (Chassin, Tr. 5252). The QI program must also be
data-driven, which requires the identification of specific measures that are valid and focus on
improving those measures. (Chassin, Tr. 5252). Further, the QI program must be proactive,
identifying the best opportunities for improvement across the services that the hospltal offers. |
(Chassin, Tr. 5252-53).

Response to Finding No. 1461:

Respondent’s finding is-incompvlete. (See CCRFF 1460, 1464). {_
(CX 6265 at 25, in camera) {—

— (CX 6265 at 25, in camera).

- 1462. In the months immediately followmg the Merger, ENH made maj or improveménts
in HPH’s QI program by exporting its QI program to HPH. (Chassin, Tr. 5257). {-

I (< ocno, Tr. 3451-52, in cariera),

Response to Finding No. 1462:
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This finding i misleading. N
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(Romano, Tr. 3139, 3152, in camera). { | NN

(Romano Tr 3159 in camera)
The majority of ENH’s critical pathways a key component of its QI program
were not exported HPH until after October 2001, by August 2002 at the latest, more than

~ two years after the merger: (RX 1357 at ENHE F42 021021) {—

(Romano Tr. 3170,

in camera). (See dlso'CCRFF 1460)’.

1463 These QI program improvements dramatically improved the quality of patient care
at HPH. (Chassin, Tr. 5257-58; Ankin, Tr .5055).

Response to Fmdmg No. 1463

Th1s finding is not supported by any ev1dence {—

B Romano, Tr. 3168-69, in cameray; see also O’Brien, Tr. 3560-62). (See

also CCRFF 1305; CCRFF 1462-1463 (discussing implementation of ENH critical



pathways and comparison with pre-merger HPH care maps)). {— ‘

v,

I (T 0112110, Tr. 3168-70, in

camera). {—
I (scc. c.g. CX 464 at 2-3, in camera ({— '

_})-

This finding is also misleading. Respondent implies that QI program

improvements at HPH would not have occurred unless HPH was acquired by ENH. {.

' '

- I (om:no, Tr. 3158-59, in camera). |

—} (Romano, Tr. 3159,
camera). {_

I (Romano, Tr. 3159, in camera).
I
I (<o, Tr. 3170-71, in
camera). It should be noted that in developing critical pathways for HPH, ENH took into
account HPH’s pre-merger care maps. (CX 6286 at 4 (King, Dep.); O’Brien, Tr. 3560-

61).
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f«d. + HPH’s Pre-Merger QI Program Was Inadequate
i

1464 HPH’s pre- Merger QI program suffered from several weaknesses: (1) it included
several indicators that were not valid quality measures and did not use data from sources outside
HPH to determine where its performance was on the scale of good, bad, or mdlfferent (2) there
was a lack of benchmarking and use of best demonstrated practices; (3) HPH used a care map
process that was very 51mphst1c and deficient as a means of improving care; and (4) HPH’s
approach to improvement was extremely limited in that it did not use evidence from adverse
event investigations, or a multidisciplinary process, and had very few indicators. (Chassin, Tr.
5253-54; RX 417 at ENHL PK 17694). i

LN v h

Response to Finding No 1464: '

Th1s ﬁndlng 1s incorrect. (See ‘CCRFF 1468 (descnbmg strengths of HPH’s pre-

' rnerger QI program)) : '

1465. {_

=! (Chassin, Tr. 5254-55; RX 216 at ENHL PK 36980, in camera). '

'

‘ Response to Finding No. 1465:

This ﬁndmg mlsstates the ev1dence HPH tracked more measures than what is

lsted in RFF 1465, {_
I (R X 216 at ENHL PK 039675-039681, in camerd) (See also

CRFF 1468).

1466. HPH also had an exfremely limited process for attempting to proactively improve
quality of care pre-Merger. This process failed to identify the places where care needed to be '
improved. (Chassin, Tr. 5255; RX 417 at ENHL PK 17695). In addition, there was evidence of
wide variations in applying practice standards in the treatment of certain diseases, resulting in
variation in patient outcomes at HPH before the Merger. (RX 417 at ENHL PK 17695).

Response to Finding No. 1466;

This finding is incorrect. (See CCRFF 1468 (describing strengths of HPH’s pre-
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merger QI program))

1467. {—

M (Chassin, Tr. 5255; RX 216, in camera). HPH’s pre-Merger care maps lacked
valid process measures of quality, such as which medications and treatment procedures should be
A used, and did not result from a multidisciplinary process that mcluded physicians and nurses
developing a best approach to patient care. (Chassin, Tr. 5255:56).

Response to Finding No. 1467:

v

)t

" - This finding is incorrect. (See» CCREFF 1468 (describing strengths of HPH’s pre-
merger QI program)).

1468. Even though HPH recognized some of the limitations in its QI efforts toward the
end of the pre-Merger period, there is no evidence that HPH actually unproved its QI process
before the Merger. (Chassin, Tr. 5256; RX 417 at ENHL PK 17695).

1

Response to Finding No. 1468:

This finding is false and not supported by a citation. HPH’s pre-mer;ger, “Quality
in the New Millennium” report, ‘V\lfhich is cited in this finding, lays out many planned
iﬁitiatives for improving specific problems in quality:, (RX 417 at ENHL PK 017694-
017697). it shouid also be noted that this report was compiled in»19§9, shortly béfore the
merger, making it unreasonable to expect the irn'plementation of all of the sﬁgg'ested '
quality imﬁrov:menfs by the time of the merger. Furthermore, HPH’s QI pfograin was
strengthened by the” integration at a variety of levels throughout.the organization.” (RX -
417 at ENHL PK 017693).

Even before the report, HPH eﬁgaged in aggreésiVe QI efforts. These efforts

included implementing clinical best practices through the use of care maps. (O’Brien, Tr.

3562). (I
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I | (0112100, Tr. 3168-69, in camera; see
P ! ' '

also O’Brien, Tr. 3560-62). (See also CCRFF 1305; CCRFF 1462-1463 (discussing

implemeﬁtatidn of 'ENH'éfiticql pathways and comparison with pre----erger HPH care -

maps)). Even before the merger, HPH was constantly improving upon its care maps and

_ (Romano, Tr. 3146 (discussing CX

| 6296, in camera, and 6297, in camera), in camera).

.

(RX 253 at ENHL PK 031272, in camera; RX

442 at ENH RS 004658, i camera) {_
I . (R owmano, T 3142,

3146, in camerd). Before the merger, HPH also performed case reviews by physicians

which identified problem cases that would result in the hospital mentoring a‘physician.
(Spaeth, Tr. 2090-91). In addition, prior to the merger HPH had committee made up of
Board members and medical staff leadership that would look at quality issues and peer

review issues. (Newton, Tr. 381).
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A pre-merger strategic plan for HPH included jpaying closer attention to providing

documentation and measuréble outcomes of quality through the _créati'on of additional
clinical pathways and modiﬁcations to préviding care. I{’(Newton, Tr. 33 1-32; CX 1868 at
12). Andwhile Dr. Chassin attacked pre-merger HPH %lor usiné indicators for quality that
“lacking validity,” ENH also used the same quality 1nd1cators to measure quahty '

oy

improvement. (Chassm, Tr. 5440-43).
Y (K, T
3753-54; Romano, Tr. 3154-55, in camera). (I

. I (C 625
at 25, in camera). | | |

ii. ~ ENH Exported Its Superlor Quality- Improvement
Processes To HPH Soon After The Merger

- 1469. At the time of the Merger, a team of people from the QI departments at Evanston

Hospital and HPH conducted an assessment of the QI activities at HPH. (O’Brien, Tr. 3526).
The team determined that there was some effort at HPH to use best practices and to make
investigations of some adverse events. (O’Brien, Tr. 3526). However, the Evanston Hospital
best practices were more comprehensive and contained an established set of criteria for
determining when an investigation should take place after a near miss or an adverse event.
(O’Brien, Tr. 3526-27).

Response to Finding No. 1469:

This finding is misleading. It assumes that before the mér’ger_ Evanston Hospital’s
QI program was superior to HPH’s. |
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(Romano, Tr. 3168-6, in camera; see also O’Brien, Tr. 3560-62). (See also CCRFF

. [ '
1305; CCRFF 1462-1463 (discussing implementation of ENH critical pathways and
comparison with pre-merger HPH care maps)). It should also be noted that HPH did its

ol ' ; .
own assessment of its QI process “toward the end of the pre-merger period” and

determined it needed improviﬁg. -(Chassin, Tr. 5256). But then the merger happened

! o

immediately atterwards, while advancements in QI were happening at hospitals across the

country. (Rom.jmo, Tr. 3003-04). Based on national trends of a “move toward a more
~ proactive stance in quality improvement,” one, would have expected to see HPH, which
already had a good program, to follow the national trend of improvement, even without

the merger. (Romano, Tr. 3004); |

1470. After the Merger, ENH rapidly exported its quality assurance and QI systems to -

HPH by involving a large cohort of physicians in quality improvement committees and activities.
(Chassin, Tr. 5375; O’Brien, Tr. 3524). The first committee was the Professional Staff Quality

- Improvement Committee, which is physician-led and hears reports from physician leaders related
to critical pathways or other putcomes. (O’Brien, Tr. 3525). Critical pathways are best practice

~ techniques designed to improve the efficiency of care and minimize omission and the cost of
services. (Ankin, Tr. 5054-55).

Response to Finding No. 1470: "

The cited sources do not support the assertion that ENH’s exportation of its QA
and QI systems to HPH was rapid. (See also CCRFF 1462).

1471. The second committee was the Subcommittee on Quality Improvement of the

Board of Directors, which is responsible for setting the priorities for quality initiatives for a
particular year. (O’Brien? Tr. 3524-25).

Response to Finding No. 1471:
Complaint Counsel have no specific response.

1472. Physicians at HPH were invited to participate on both committees at the invitation
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| of the chairman of the department. (O’Brien, Tr. 3525). Throughthis participation, HPH
physicians began to set some of the priorities for quality improvement for all of ENH. (O’Brien,
Tr. 3525). .

3

Response to Finding No. 1472:'

' This finding is incomplete. HPH physicians corﬁplained after the merger about

_the lack of communication regarding policy and no representation at ENH. (CX 405 at
oo ‘

2). HPH physwlans also complained about the Quahty Control committee bemg moved
out of HPH after the merger. (CX 405 at 6)

1473. Through their involvement in the development of critical pathways and review of
literature to determine up-to-date treatment plans, the physicians upgraded their skills. (Chassm
“Tr. 5375). These upgraded skills resulted in improved quality for patients because physician
training is a structural issue that improved processes used to take care of patients. (Chassin, Tr..
5375).

Response to Finding No. 1473:

' This finding is incorrect. (See CCRFF 1463 and 1468 for a discussion on HPH’s
quality improvement process before the merger). See also CCRFF 1469 for information
on the merger specificity of ENH’s changes to QI at HPH)).

1474, After the Merger, the nurses in ENH’s QI Depargment also collected data and
communicated with physicians at HPH so that the physicians could make decisions about
changing practices. (O’Brien, Tr. 3527).

Response to Finding No. 1474:

Nurses also participated in QI activities at HPH before the merger. (See CCRFF

1461).

1475, {—

(Chassin, Tr.
5257; RX 869; RX 1776; RX 348 at 2, in camera). Further, ENH’s critical pathways contain
numerous process measures of quality designed to improve patient outcomes, and they employ
many best practices from other sources to generate a proactive approach to quality improvement.
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(Chassm Tr. 5257). {—

(Chassin, Tr. 5258; RX 1326 at ENI—IE JG 15730, in camera)

Response to Finding No. 1475: ,
{—
—} (Romano, Tr.
3169, in camera: See CCRFF 1463, 1468 and 1469 ({—
-) in camera)' | o
1476. One of the prlorltles of the Subcommrftee on Quality Improvement of the Board
of Directors at ENH in the year 2000 was to align HPH care maps with ENH’s clinical patliways, -
with input from physicians at all three ENH hospitals. (O’Brien, Tr. 3528; RX 869). An

example of such alignment can be seen in the area of acute myocardial infarction. (O’Brien, Tr.
3528) ,

" Response to Finding No. 1476:

Complaint'Counsel have no specific response

1477. In 2000, Evanston Hosp1ta1 had 57 mu1t1d1s01pl1nary critical pathways and it
formulated a very detailed plan for rolling those out in such a way that would teach HPH its
multidisciplinary model of QL. (Chassin, Tr. 5257-58; RX 869; RX 1775; RX 1776; RX 1683).
The action plan set forth a strategy for identifying interdisciplinary team members, educatlng
staff and establishing a support system for implementation. (RX 1776).

Response to Fihding No. 1477:

This finding is misleading in that it implies that the HPH care maps were scrapped
in favor of the ENH critical pathways. In fact, ENH incorporated some preexisting HPH
care maps. (O’Brien, Tr. 3560-61). As one of the cited documents notes, the goal was to

“integrate Highland Park Hospital’s Care Maps with the Evanston Northwestern
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Healthcare Critical Pathway system.” (RX 869 at ENHE F35 321).

1478. ENH implemented the first critical pathways 'at HPH as early as March 2000.
(RX 889 at ENHL PK 16483). Between January 2000 and October 2001, ENH implemented 15
new pathways. (RX 1357 at ENHE F42 21020-21). By August 2002, ENH had introduced a
total of 33 new critical pathways to HPH. (RX 1357 at ENHE F4221020-21).

Resporise to Finding No. 1478:

As noted in CCRFF 1477 above the pathway integration project took the best

" from both HPH and ENH. (See CCRFF 1462 and 1468 ({_
. I ). i: camera).

1479. The intensivists at HPH also implemented critical care pathways at HPH .
post-Merger. (Ankin, Tr. 5054-55; RX 1084 at ENHL MA 5). Before the Merger, HPH had
three pathways used in intensive care. (Ankin, Tr. 5055). Since the Merger, the development of
pathways has been greatly increased, and it is easier for the intensivist team to develop new
pathways (Ankin, Tr. 5055). ‘

Response to Finding No. 1479:

‘Respondent did not offer any evidence on how the intensivists have improved
mortality rates at HPH post-merger. (Ankin, Tr. 5090-91). (See also CCRFF 1462,1463,
1468, and 1469).

1480. The new critical pathway guidelines implemented by ENH after the Merger
- contain information that was lacking in the HPH care maps, including a variance-tracking tool, a
. physician ordering sheet, a documentation tool and an educational piece with options dehneated

for physicians. (RX 869).

Response to Finding No. 1480:

This finding is incorrect. (See CCRFF 1462, 1463 for a discussion on the

strengths of HPH’s quality ifnprovement process pre- merger). {—
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.(Romano, Tr. 3168-69, in camera). ‘ '
a3 .
iii. Data From HPH’s Pre-Merger Care Maps Cannot Be
Used To Assess Quality Improvements At HPH
Post-Merger

1481. Itis not p0551b1e to learn anything about changes in quality of care at HPH after
the Merger by comparing the pre-Merger data available through HPH’s care maps with the
available data from critical pathways at Evanston Hospital because length of stay and cost per
case are not particularly related to quality of care.  (Chassin, Tr. 5258-59). For example, data
related to the pathway integration project — which reported number of cases, average length of
stay, variable cost per case, case mix index and age across procedures and conditions — would not
be useful in drawing any conclusions about changes in quality of care at HPH before and after the
Merger. (Chassin, Tr. 5259-63). : '

. -Response to Finding No. 1481: . ‘ - :
(.
—} (Romano, T

3168 69, in camera).
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