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INTRODUCTION -

It is undisputed that ENH’s post-merger price increases exceeded, by significant
1
percentages, the price increases of other hospitals during the same time period.! The record
‘" '

plainly shows that ENH’s unprecedented price increases contrast sharply with the lower prices of

hospitals located outside the ENH geographic- tnangle that offer comparable services but not at

NI
’

thg same Nprth Shore locations as ENH. We lcnow the price increases were profitable because
ENH did not lose a single health plan as a customer. Health plans also did not substitute ENH in
their networks with the lower-priced hospitals located outside the ENH geograpMC triangle.

ENH defends its post-merger price increases as merely reachmg what its experts deem a

cornpet1t1ve” level, a benchmark set by arbitrarily picking {—

I T . cxicnt
there was anﬁcompetitive harm from the merger, Respondent lauds its quality of care chénges at
Highland Park as a benefit that in ENH’s calculus, outwelghs the harm the merger mﬂlcted on
customers of both Highland Park and Evanston

In essence, ENH assures the Court that there is no antitl;lst problem here. Indeed,
Respondent would have the Court conclude that its customers should praise this merger for
increasing quality without raising prices above competitive levﬂe‘ls. ,But the Court heard directly
from these very customers, health plan witnesses who described this post-merger marketplace

and explained how the merger substantially lessened competition in that market. The health plan

1

Throughout this reply brief, we refer to “Respondent” and “ENH” as the post-merger
entity Evanston Northwestern Healthcare Corp., which consists of the Evanston, Glenbrook and
Highland Park hospitals. Except where noted, we refer to “Evanston” as the pre-merger
Evanston and Glenbrook hospitals, and to “Highland Park™ as the pre-merger Highland Park
Hospital, which was then owned by Lakeland Health Services, Inc. Particularly in the Quality of
Care defense and Remedy portions of this brief, we will refer to “nghland Park” interchangeably
as the pre-merger entity as well as the post-merger hospital.

2 Respondent’s Post-Trial Brief (“RPTB”) at 1-2.



witnesses uniformly attestedto the competitive harm they incurred as a result- of the merger.
They rejectéd the notic‘)n that tl'ley paid ENH more because it was the “competitive” price, and
saw no evidence that their customers benefitted by way of a better hospital at I-iighland Park. In
contrast, Respondent did not call aﬁy health plan witnesses, choosing instead to rely on its paid

experts and employees or those affiliated with it to make self-serving statements in defense of the

i
L

merger. Since the objestive here is to assess whether the “effect” of the merger is substantially to

lessen competition, Complaint Counsel submits that the answer comes from those harmed by the

merger rather than those enriched by it.

According to ENH, coincident with the mérger it learned that Evanston had been
underpricing itself before tfxe merger, aﬁd ﬁus Ihaving learﬁed about demand for its services,
raised prices after the merger to the “competitive” level. The record in this case shows that this
argument is contradicted })y marketplace realities. Health plans are rational and knowledgeable
profit-maximizing firms. Tf Evanston had been underpricing i.tself pre-merger, health plans
would have seized the bargain pre-merger by abandoning nearll)y higher-priced hospitals and
asking Evanston to take on mbre volume. But this did not happen.

Alternatively, while ENH claims ité post-merger price increases put it in line with the
prices of the comparison group created by its expert, the evidence shows that numerous teaching
and non-teaching hospitals outside the ENH geographic triangle routinely handle the same types
of cases as ENH but at substantially lower prices than ENH. As profit-maximizing firms, health
plans should be seizing the bargain by abandoning ENH for the lower-priced hospitals, if this
alternative network would be viable with customers. But this did not happen either.

What did happen, as the record shows, is that ENH’s post-merger prices rose because the

merger removed each of the merging firms as a constraint on the other’s prices. In this regard,



 ENH asks the Court to turn a blind eye to its contemporaneous business documents and the

testimony of former employees. While ENH speaks to the Court of a benign desire to price at t'he
"

“competitive” level of its so-called peers, its former employee Mark Newton téstiﬁed to ENH’s

decision to extract a “premium” price for its newly acquired “nggoﬁaﬁng power and leverage.”

(Newton, Tr. 364-5). Similarly, ENH’s consultant Bain urged ENH not to settle just fora

'I\

competltlve price, but rather to obtain “premium pncmg (. e. , above the competitive average).”
(CX 67 at 49 (emphasis added)) Although ENH also tries to evoke goodwill images of saving
Highland Park from ruin — an image not shared by health plans, who viewed Highland Park as a
“very good” hospital before the merger — ENH’S business records reflect a strategy to achieve
IﬁarkIet power. Words like “leverage,” “make indispensable io marketplace,” and “strengthen
megotiating positions” permeate senior management documents before and after the merger.
Confronted by the stark record facts that poét-merger prices rose because the merger
'substantially lessened competition, ENH then shifts gears and argues ENH’s customérs should be
pleased to pay anticompetitive prices so ENH can offer highé quality services, even if those
ostensible imprévements in quality are ones that the customers uwelre never informed about, and
even if ENH cannot verify and cannot quantify the improvements. Taken to its logical
conclusion, ENH’s argument effectively would allow all anticc;}npétiﬁve mergers to proceed, so
1ong as the merging party can identify some quality improvement that will take place after the
merger, no matter how uncertain or insubstantial. Clearly that cannot be, and is not, the law. Of
course, improvements m product quality are good for consumers. But this is not to say that any
time some product improvemént accompanies a merger that all antitrust inquiry ends. To the

contrary, as the Merger Guidelines make clear, any claim of improved quality, like any other

efficiency, must be merger-specific (i.e., Highland Park on its own or with others could not have



achieved the same benefits); it must be verified, so that it is not merely vague or speculative, but
subject to réasonable e'ﬂ“orts at~quantiﬁcation; and it must be sufficient to reverse the merger’s
potential to harm consumers in the relevant market. U.S. Dep’t of Justice and Fed. Trade
Comm’n, 1992 Horizontal Mlerger Gﬁidelines § 4 (Rev. 1997) (“Merger Guidelines™); FTC v.

H.J. Heinz Co., 246 F.3d 708, 720-2 (D.C. Cir. 2001). ENH failed to make any of these

showings.? o a

In yet another line of defense, ENH insists upon the need to define relevant product and.
geographic marketé and then' defines them,broadly, thereby implying that health plans can -
restrain ENH’s prices by switching to outpatient services or to hospitals located outside its
geographic triangle. ENH"s argument again fails té stand up to the facts. Health plans testified
that they cannot substitute outpatient services for inpatient services, and that an alternative
network conﬁgurétion tha.lt excluded ENH but included other hospitals was not practicable. -

* Other industry participants, including ENH’s executives, agreéd with the health plans.

Respondent lastly argues that a divestiture order is neitlller required by law nor prudent.
But the law is unequivocal th'ét divesﬁture is the appropriate remedy to an unlawful merger. As
with its doomsday descriptioln of Highlanleark before the merger, ENH exaggerates the state of
affairs at Highland Park today and after a divestiture. An independent Highland Park will have
every incentive and calﬁacity, just as it did before the merger, to compete against Evanston and

other hospitals for health plan business by offering cost-effective, high quality hospital care.

} Respondent claims that its “strong quality evidence is Complaint Counsel’s worst

nightmare.” (RPTB at 2). To the contrary, Complaint Counsel sleeps well knowing that ENH
failed to present (1) verifiable evidence of quality improvements, (2) an empirical study
comparing quality at Highland Park to other hospitals, or (3) a measurable way to quantify and
value the quality changes. ‘



ARGUMENT -

L

ot

ENH MUST PROVE ITS “QUALITY OF CARE” DEFENSE

ENH’s analysis of the proof burdens in a Section 7 case'iﬂglosses over its own burden to

prdve its “improved quality of care defense.” (RPTB at 13-14).* Rule 3.43(a) of the FTC’s
_ o

Rules of Prlactice explicitly puts the burden on ENH the “prloponent of any factual proposition
shall be required to sustain the burden of proof with respect thereto.” 16 C.F.R. § 3.43.
Complaint Counsel] has demonstrated that this merger created a “highly concentrated” market in
which a merger is “presumed” likely to “creaté or enhance market plower.” Merger Guidelines §
1;51; 'Complaint Counsel’s Post-Trial Brief (“CCPTB”) at 55'-|56. As aresult, it is ENH’S bmde;l
to prove “cxtradrdinary” beneﬁfs from the merger. H.J. Heinz, 246 F.3d at 720; FTC v. |
University Héalth, Inc., 938 F.2d i206, 1223 (11th Cir. 1991); FTC v. Staples, Inc., 970 F.Supp.
1066, 1089 (D.D.C. 1997).5 o

More specifically, ENH must clear three hurdles. Firslt, the “improved quality of care”
claims must be verified and quantified so‘that the Court can ass:ess the “likelihood and
magnitude” of the claim. Merger Guidelines § 4. “Vague,” “speculative” and unverifiable

claims should not be considered. Merger Guidelines § 4. A “rigorous analysis” is required in

order to ensure that the claims “represent more than mere speculation and promises.” H.J. Heinz,

4 Elsewhere, ENH incorrectly asserts that it is Complaint Counsel’s burden to show that the

anticompetitive effects outweigh the alleged quality improvements. (E.g., RPTB at 2, 4, 35, 68).
For the same reasons discussed below, ENH misstates the law.

3 Separate from the “quality of care defense,” ENH incorrectly claims that as a general

matter Complaint Counsel’s “burden is even higher” in a consummated merger. (RPTB at 13
n.4). There is no difference: using market structure analysis and without the need to prove
actual anticompetitive effects, a consummated merger can violate Section 7 in the same way as a °
prospective merger. Chicago Bridge & Iron Co., Docket No. 9300 at 90 (January 6, 2005).

5



+

246 F.3d at 721; FTC v: Swetlish Match, 131 F.Supp.2d 151, 171-2 (D.D.C. 2000) (rejecting
efﬁciencies. claims tha.t were “f;Lt best speculative”); Staples, 970 F.Supp. at 1089 (rejecting
efficiencies claims that were not 'veriﬁ?ble, credible or reliable). The harm from this merger has
been verified and quantified, ‘down to the percentage. Any quality of care claims must be

similarly precise to be relevant.

! 4t

Second, the pro-eqmpetitive benefits of the “improlved quality of care” claims must
outweigh the anticompetitive harm. Merger buidelines § 4. When the anticompetitive effects
are “particularly large,” “exttaordinarily great” beneﬁts are necessary. Merger Guidelines § 4.
“Efficiencies almost never justify a merger to moﬁopoly or near-monopoly.” H.J. Heinz, 246
F.3d at 720 (quoting Mergér Guideline§ §‘4). |

Third, the benefits must be “merger-specific,’; i.e., benefits that cannot be achieved by the
acquired entity alone or vyith others because, “if they can, the merger’s asserted benefits can be
achieved without the conc'orpitant. loss of a cémpetitor.” HJ. ﬁeinz, 246 F.3d at 721-2; Staples,
970 F.Supp. at 1090. “In light of the anti-competitive concemls that mergers raise, efficiencies,

no matter how great, should not be considered if they could also be accomplished without a

merger.” FTC v. Cardinal Health, Inc., 12 F.Supp.2d 34, 62 (D.D.C. 1998).°

6 Because the Court’s Order instructs Complaint Counsel to reply to arguments in the

sequence in which they are presented by ENH, we address the merits of ENH’s “improved
quality of care” defense later in this reply brief.



II.

ALTHOUGH ELABORATE MARKET ANALYSIS IS NOT REQUIRED,
COMPLAINT COUNSEL PROVED THE RELEVANT MARKETS

A. Complaint Counsel Proved a Relevant Product Market

Complaint Counsel proved that the relevant product market for analyzing this merger is
géneral acute-care inpatient hospital services sold to health plans, which includes pfimary,
secondary and tertiary inpatienf services, but excludes quaternary and outpatient services.
~ (CCPTB at 52-53). ENH argues that the product market should be expanded to include
outpatient services because the relevant customers here — health plans — purchase a “bundle” of
services that includes both inpatient and outpatient services. ,(RPTB at 16-17).

Product market definition focuses on demand substitution, i.e., whether consumers regard
products as substitutes and whether a hypothetical monopolist of one of the products could
profitably impose a small but significant nontransitory increase in price (“SSNIP”") (5% in the
Merger Guidelines). H.J. Heinz, 246 F.3d at 718; Swedish Match, 131 F.Supp.2d at 158-160;
Merger Guidelines § 1.11. Courts reviewing hospital mergers consistently adopt a product
market limited to inpatient services. University Health, 938 F.2d at 1210-11; U.S. v. Rockford
Memorial Corp., 898 F.2d 1278, 1284 (7th Cir. 1990). The reason is very simple:

If youneed a kidnéy transplant . . . you will go (or be taken) to an
acute-care hospital for inpatient treatment. . . . If you need your hip
replaced, you can’t decide to have chemotherapy instead because
it’s available on an outpatient basis at a lower price. . . . Hospitals
can and do distinguish between the patient who wants a coronary
bypass and the patient who wants a wart removed from his foot;
these services are not in the same product market merely because
they have a common provider.

Rockford Memorial, 898 F.2d at 1284.

The inpatient market in the North Shore is no different. There is an inherent inability to



+

substitute outpatient servicestfor inpatient services. If a physician decides that a patient requires
inpatient cafe, health p|lans vandl hospitals do not switch the patient to outpatient care. (Newton,
Tr. 302; Spaeth, Tr. 2076; Holt-Darcy, Tr. 1422-3). ENH’s expert concedes that inpatient and
outpatient services are not ﬁir'lctionélly interchangeable. (Noether, Tr. 6194).”

Prices for inpatient services are not restrained by butpatient prices. ENH and Highland

Park set inpatiént rates.independent of their outpatient rate.s and without concern that patiénts
would switch to outpatient services. (Neama;, Tr. 1210-12; Newton, Tr. 330-1; CX 1868 at 11).
Health plans cannot substitute outpatient sgrvices for inpatient services if prices for the latter
increase significantly. (Neary, Tr. 591; Holt-Darcy, Tr. 1422-3).8

That health plans pl].ICilaSC inpaﬁeﬁt anci ou'tpatient services together and some firms
occasionally “trade-off” inpatient and outpatient rates tell us nothing about tﬁe relevant product
market. (RPTB at 17). A dealer who sells a car at a higher price but offers more generous
financing terms does not make the car and the financing one pi'oduct market. (Haas-Wilson, Tr.
2664-5). Such behavior must be taken into account in compﬁtling the price of the car, but it does
not prove that consumers Caq trade off between transportation and borrowing; any more than they

can use outpatient care for a kidney transplant.

B. Complaint Counsel‘ Proved a Relevant Geographic Market

A relevant geographic market is the “area of effective competition.” U.S. v. Philadelphia

Nat’l Bank,374 U.S. 321, 359 (1963). The geographic market must “‘correspond to the

! Dr. Noether’s (ENH’s expert) current view for a broader market is inconsistent with her

view in a prior hospital merger case that the appropriate market is limited to inpatient services.
(Noether, Tr. 6194-5; U.S. v. Mercy Health Services, 902 F.Supp. 968, 976 (N.D. Iowa 1995)).

8 It is irrelevant that volume for outpatient services has increased. (RPTB at 17). Shifts

toward outpatient services are the result of innovations in medicine and other factors independent
of any impact from inpatient prices. (Hillebrand, Tr. 1755-6).

8



commercial realities’ of the industry and be economically significant.” Brown Shoe Co. v. U.S.,
370 U.S. 294, 336-7 (1962) (citations omitted). The key is to identify the area in which price
competition is threatened and those firms, if any, that constrah; the merged entity’s prices.
Cardinal Hedlth, 12 F.Supp.2d at 49-50; see also Hospital Cor;. of Americav. FTC, 807 F.2d
1381, 1388 (7th Cir. 1986) (hospitals excluded from geographi; market because doctor will not
send patient to another hospital “for reasons of price”); Merg'e; \Guidelines § 1.21; Noether, Tr.
6196. The' geographic market need not be identiﬁéd with “scientific precision” nor “by metes
and bounds.” Cardinal Health, 12 F.Supp.2d at 49.°

Complaint Counsel has proved that thé relevant geographic market is the geographic
tfianQé formed by the three ENH hospitals.!” (CCPTB at 5 3.5 5). ENH claims a broader marke;c

that includes numerous hospitals in close proximity to ENH and who “place a significant

competitive constraint on ENH,” such as Rush North Shore, St. Francis, Lutheran General,

Resurrection, Lake Forest and Condell. (RPTB at 20-23)."" {HEGEGEGGGEGEGEEEEE

? The Merger Guidelines start with the locations of the merging firms and ask whether a

hypothetical monopolist of the relevant product could profitably impose a SSNIP (e.g., 5%).
Merger Guidelines § 1.21. If the SSNIP would be profitable because customers would not
substitute from the hypothetical monopolist to other firms in nearby locations, the locations of
the merging firms are a proper geographic market. Merger Guidelines § 1.21.

o1 ENH criticizes Complaint Counsel’s expert’s geographic market definition (Dr. Haas-
Wilson), but her opinion that hospitals outside the ENH geographic triangle are not viable
substitutes for health plan networks and do not constrain ENH’s prices is consistent with and
fully supported by the evidence, including ENH’s admissions. (RPTB at 27-30; CCRFF 387).

= ENH relies on Dr. Noether’s opinion that the geographic market should be expanded

because hospitals outside the ENH geographic triangle “place a significant competitive constraint
on ENH.” (RPTB at 23-28). However, Dr. Noether conceded that she did not employ a Merger

Guidelines SSNIP test, and that after the merger, health plans did not switch their purchases '
away from ENH and use other hospitals instead in their networks. (Noether, Tr. 6199-6201).

9



—} (RX 1912 at 147-9, in camera).”

Complaint Counsel respectﬁ.llly submits that the district court’s product market definition
reasoning in Staples is instructive here for the geographic market analysis. In .S"taples, the
| '
merging parties were office superstores that sold office products also sold by retailers like Wal-

Mart, Target and numerous independent retailers. The litigants disputed the product market, the

1
4t

FTC claiming a narrowimarket limited to ofﬁce superstores and the defendants claiming a much
broader market of all stores that sold office p|roducts. Staples, 970 F.Supp. at 1073.

Confronted by the obvious reality that office products like pens and notepads are sold at
numerous venues besides office superstores, the district court noted that “first blush or initial gut
reaction” does not answer t.he antitrust fssﬁe of lwhich firms constrain each other and provide
meaningful qompetition. Staples, 970 F.Supp. at 1075. The “mere fact that a firm may be
termed a competitor in th.e overall marketplace does nét necessarily require that it be included in
the relevant [geographic] market for antitrust purposes.” Id. More critical to the analysis is
'whether the merged entity’s prices are “affected” by the so-calied competitors. Id. at 1077
(concluding that office super§iores was a relevant product market because office superstore
prices were affected by other. office superst‘ores and not by other types of retailers).

The geographic market inquiry then requires an examination of whether ENH’s pricing is

“affected” by hospitals' outside its geographic triangle in the sense that health plans can constrain

2 ENH attaches great significance to the sound-bite of “competition” between ENH and

these other hospitals but does not distinguish between competition among hospitals for
placement in health plan networks (“first-stage competition) and competition to attract potential
patients (“second-stage competition™). (RPTB at 26-27; Haas-Wilson, Tr. 2456, 2463-5). For
purposes of this case, the relevant relationship is between the hospitals and health plans because
it is this competitive dynamic that sets hospital prices. (Haas-Wilson, Tr. 2456; Elzinga, Tr.
2405-6). In light of the evidence that health plans could not substitute ENH with hospitals
located outside the ENH geographic triangle, the “competition” among these hospitals likely
relates to attracting patients, a marginal issue at best in this litigation.
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~ ENH’s prices by substituting for ENH with other hospitals and sti]l maintain a viable network.
As demonstrated by the facts, hospitals outside the ENH geographic triangle do not constrain

o

ENH and are properly excluded from the geographic market.

Prior to the merger, health plans viewed Evanston and ﬁighland Park as substitutes and
price constraints for purposes of building viable hospital networks in the area.”? Health plans

R

described the hospitals as each other’s “main” competitors or “primary” alternative, thereby

permitting health plans to “trade off one for the other” or “work them against each other” in

contract negotiations. (Neary, Tr. 600-2; Ballengee, Tr. 166-70). i
R (Mendonsa, Tr. 520, 530, in camera). { N
I, (1ot
Darcy, Tr. 1517-9, in camera). PHCS knew that if rate negotiations ‘were not “going well” at
Evanston or Highland Park, PHCS could turn to the other as the alternative and use this fact to
work the negotiations favorably its way. (Ballengee, Tr. 166-7)‘. .

After the merger, health plans found that the hospitals outside the ENH geographic
triangle — the hospitals proposed by ENH for inclusion in its géograllphic market — were not viable

substitutes and not price constraints to the merged entity, regardless of their lower cost, physical

proximity to ENH or travel time. (RPTB at 20-22). { R

B ENH falsely accuses Complaint Counsel of being “inconsistent” in its reliance on the

views of health plans for purposes of geographic market analysis but not for product market
analysis. (RPTB at 30). In both instances, Complaint Counsel focuses on health plans as the
purchasers and payers of hospital services and examines the practical realities they face in
defining the product and geographic markets, including consideration of how health plans take
into account the needs of their customers (employers and their employees).

11



. | . »
B (X 1912 at 147-9). The fact that customers did not switch to lower-cost
hospitals shows that hospitals' outside the ENH geographic market are not price constraints and

should be excluded from the relevant antitrust market. Staples, 970 F.Supp. at 1078, 1080.

! T

An important seaspn for this is that, for geo graphic' market definition in hospitals (as in
retailing generally), it matters where the patielnts are in relation to the hospital. Hospital A may
be closer to Hospital B than is Hospital C,,but for the patients between Hospitals B and C,
Hospital A may not be a good substitute.

United concluded tﬁat without ENH in its ﬁetwork (but with Lake Forest, Rush North
Shore, St. Francis and other hospitals in its network), United “could not have a viable network
that would support our sa.les and growth objectives.” (Foucre, Tr. 901-2, 925-6, 931-4). {-

R (Foucre, Tr. 901-2; CX 21 at 5, in camera). { N

—} (CX 6277 at 3, in camera; Foucre, Tr. 901).
PHCS’s experiéhce with the local marketplace is the same as United’s. {|J{Jl§
. (B:llengee, Tr.

244-9, in camera; CX 46 at 1, in camera). PHCS customers made it “very clear” that a network
without ENH was not “maﬂcetable.” (Ballengee, Tr. 179-80). PHCS suggested to customers that

they could utilize Rush North Shore, Lutheran General and Lake Forest as alternatives to ENH

12



But learned that the area within the ENH geograpilic triangle “woyld not be served” by these
other hospitals because people “do not like to drive by a local hospital and ha\}e to go to anothe'r
hospital.” (Ballengee, Tr. 183-4). ’

In 2000, PHCS offered to exclude St. Francis, Rush No;th Shore, Condell and Lutheran
General from its network — four of the six hospitals in Responc;ent’s proposed geographic market

- o
— in return for a discount, but ENH refused, except to offer a nominal discount for the exclusion

of Lutheral'l General. (Ballengee, Tr. 181-2; Hilleﬁrand, Tr. 1746-7). This actual negotiation
clearly shows that ENH is neither constrained by hospitals outside the ENH geographic triangle
nor concerned ‘that PHCS will substitute ENH with these other hosfnitals in its network.

- In 2000, One Health actually excluded ENH from its network after the merger but lost
customers even though its alternative network contained Lake Forest, Lutheran General, Rush |
North Shore and St. Francis, among others. (Neary, Tr. 611, 617; Dorsey, Tr. 1451-2, 1459,
1488). Unable to substitute for ENH with other hospitals, One Health returned to ENH several
months later. (Neary, Tr. 618-9; Dorsey, Tr. 1439-42). 4' |

]
... |

B, (icndonsa, Tr. 518, 520, 530, 541, in camera).

Contrary to its assertions in this litigation, ENH knew as a matter of business reality that
hospitals located outside its geographic triangle would not provide “effective competition” for
health plans. Messrs. Neaman and Hillebrand (ENH’s CEO and;COO, respectively) set ENH’s
prices to health pIans after the merger without any concern that other hospitals would cénstrain
ENH’S prices or that ENH would lose business to hospitals outside its geographic triangle.

(Neaman, Tr. 1211-12; Hillebrand, Tr. 1751-5, 1757-8, 1764-5). By its senior executives’ own
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admissions then, ENH’5 pricgs are not “affected” by other hospitals and, therefore, hospitals
outside the ENH geogr'aphic triangle are properly excluded from the geographic market. Staples,
970 F.Supp. at 1077 (product market qxcluded non-office superstores because i)ricing evidence
showed office superstore prib.es are not “affected” by non-office superstores).

i

Mr. Spaeth (Highland Park’s President) believed that the merged entity could profitably

raise prices because itswopld be “real tough” for any healtﬁ plan and employer “whose CEOs
either use this place or that place to walk fl‘OI;’l [ENH] and 1700 of their docfors.” (CX 4at2).
Mr. Spaeth’s emphasis on the affluent popplation within the ENH geographic triangle
underscores the economic literature’s observation that such consumers are less willing to travel
because they “impute a' higﬁer vglucf, to their tini'le aﬁd consequently travel becomes more costly to
them in the opportunity cost sense . . . affluent people have to stay close to home . . . so they can
move on earning their — tpe high income that makes them affluent.” (Elzinga, Tr. 2408).

Mr. Newton (formerly a senior executive at Highland fark and ENH) saw that the merged
entity would have greater pricé “leverage” because of the “geolgraphical placement” of the three
ENH facilities. (Newton,'Tr.‘ 360-1). Within the ENH geographic triangle live mény executives
who “make deéisions about ﬁealth beneﬁts‘ for their employers, employees,” and have “immensé
influence and Power with the health plans.” (Newton, Tr. 360-1). It did not matter that hospitals
like Lake Forest, Lutheran General and others were nearby. (Newton, Tr. 360-1). ENH knew it
coﬁld command a “premiuin” price without concern that health plans would walk away bécause
health plans “really needed” ENH in their networks. (Newton, Tr. 364, 367) .

.. ENH argues that since health plans must take into account patient travel preferences the

proximity of other hospitals necessitates their inclusion in the geographic market. (RPTB at 22-

25). But rather than expand the geographic market, Bain, ENH’s consultant for the post-merger
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contract negotiations, advised that patient travel preferences and ENH’s unique geographic
position would actually narrow the geographic market and give ENH pricing leverage with heallth
plans. “Patient access — with the Highland Park merger, ENH I;)ffers the largest regional network
for more convenient access.” (CX 75 at 37). ENH, “with the ﬁighland Park merger,”

commanded a “55% market share,” meaning that health plans Iﬂlad many customers who already
used one of the three ENH facilities, and likely Would be unw111mg to switch to physicians and
hc;spltals outside the ENH geographic triangle. (RX 679 at ENHL RG 004136) This fact gave
ENH “significant leverage” to obtain higher prices and improved terms, such as with PHCS, who
had a “strong North Shore presence and need [ENH] in their network.” (CX 1998 at 44).

| 'ENH’s reliance on patient travel patterns is a thinly—véiled run-around “patient flow” dafa
to define geographic markets. As explained by Dr. Elzinga, patient-flow data and the Elzinga- |
Hogarty Test are inapplicable to geographic market definition in hospital mergers. (Elzinga, Tr.
2368-9; see also Complaint Counsel’s Proposed Findings of Fact (“CCFF”) 1661-1684). One
problem with patient flow analysis is that it incorrectly .assurixilles that if .some patients are willing
to travel to distant hospitals, then others will too in response to ‘Ia c‘hange in hospital prices,
thereby incorrectly suggesting a broader geographic market. (Elzinga, Tr. 2385-90). But the
truth is that a “silent majority” of people will not travel in respgnsel to a change in hospital pﬁces,
and thoée people can be subject to an anticompetitive price increase. (Id.)."

ENH suggests that prior hospital merger challenges are controlling here on the issue of

geographic markets. (RPTB at 30-31). As discussed in our opening brief, the hospital merger

14 The other problem with use of patient flow data and the Elzinga-Hogarty Test is the
“payor problem,” which recognizes that in the hospital industry health plans pay for hospital
services but their enrollees are the ones who use the services. (Elzinga, Tr. 2395). Because
patients do not set the price of hospital services, their willingness to travel tells us nothing about
their sensitivity to price changes by the merging hospitals. (/d. at 2395-7).
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challenges of recent vintage pre not instructive here because they were decided in the context of
prospectivé mergers, v|vitho_ut tile benefit of the direct evidence of actual anticompetitive effects
available here. These cases also 'relieq on patient-flow data and the Elzinga-_Hc‘)garty Test, which
both parties agree should'have no épplication to hospital mergers. (CCPTB at 56-59).

A close reading of the prior hospital merger decisions reveals an important theme directly

applicable here. At issue in these cases was a predictive jﬁdgment about what would happen if
the merged entity raised prices — could health| plans practicably defeat the price increase .by
eliminating the merged entity from the network and switching to a lower-cos£ alternative network
configuration. In Tenet, the court doubted that health plans, which are ‘;for-proﬁt entitiés,’z
would “unhesitatingly accei)t a price increase réthef than steer their subscribers to hospitals
[outside the geographic market].” FTC v. Tenet Heajth Care Corp., 186 F.3d 1045, 1054 (8th
Cir. 1999) (health plans’ :‘economié interests” would be to resist price increase). See, also State
of California v. Sutter Health System, 130 F.Supp.2d 1109, 11.32 (N.D. Cal. 2001) (managed care
organizations likely to “steer” members away from merged en"city’s price increases to other
hospitals); U.S. v. Long Is‘lanléz' Jewish Medical Center, 983 F.Supp. 121, 144 (E.D.N.Y. 1997)
(health plans testified that if Iconﬁ'onted wi;th 20% price increase by merged entity, they would
“drop” the hospital from their netwprks, as they had done in comparable situations).

Compare how health plans were predicted to behave in these prior cases with their actual
conduct in this case. Whén ENH raised prices after the merger, health plans, consistent with
their “economic interests” (as well as those of their cost-minded employer customers), tried to
avoid the price incfeases via alternative nefwork configurations excluding ENH but including

lower-priced hospitals located outside the ENH geographic triangle. The fact that health plans

failed in the substitution and price increase avoidance exercise is powerful evidence not only that -
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the prior hospital merger cases are distinguishable, but also that an antitrust market limited to the

ENH geographic triangle conforms with the economic and business realities.
o

C. Section 7 Does Not Require an Elaborate Market Analysis

Respondent again argues that Count II of the Complamt should be dismissed because it

does not explicitly allege a “product market” and a geographlc market.” (RPTB at 31). As ¢
s
discussed in Complaint Counsel’s opening post-tnal brief, because there is direct evidence of

actual antlc.:ompetmve effects, the antitrust laws do not require an elaborate market analysis.
(CCPTB 49-51)."* Complaint Counsel satisfied Section 7 with overwhelming evidence that the
“effect” of this merger has been substantially to lessen competition'in a “line of commerce” — the
sale (;f acute-care inpatient hospital services to health plans - in a “section of the country” — thel

geographic triangle formed by the three ENH facilities. In any event, Complaint Counsel has

already proved the relevant markets.'®

13 ENH’s expert, Dr. Baker, agrees. He wrote that the tort law concept of “res ipsa loquitur”

should apply to antitrust analysis: “When a piano crashes to the sidewalk, tort law does not ask
whether someone is negligent; it goes right to the question of who is negligent. Similarly, if the
likely harm to competition from a merger can be demonstrated directly, there exists a market
where harm will occur, but there is little need to specify the market’s precise boundaries.” J.
Baker, “Contemporary Empirical Merger Analysis,” 5 Geo. Mason L. Rev. 347, 351 (1997).

6 The cases cited by ENH are distinguishable because all involved challenges to

prospective mergers in which direct evidence of anticompetitive effects was unavailable, thereby
mandating reliance on market structure analysis as an indirect proxy. (RPTB at 32-33). The only
consummated mergers cited by ENH are U.S. v. E.I. duPont de Nemours, 353 U.S. 586 (1957)
and Chicago Bridge & Iron. (RPTB at 32 and 33 n.17). In E.I. duPont the Government did not
present evidence of actual anticompetitive effects, thereby requiring the Supreme Court to draw
inferences from the market structure. 353 U.S. at 605. In Chicago Bridge & Iron, the
Commission conducted a market structure analysis and decided that proof of actual
anticompetitive effects was unnecessary, thereby foregoing discussion of the appropriate line of
analysis when such evidence exists. Chicago Bridge & Iron, Docket No. 9300 at 90.
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COMPLAINT COUNSEL PROVED THAT
THE MERGER CAUSED COMPETITIVE HARM
Relying on the theorie':s of its experts (Drs. Noether and Baker) while ignoring the facts of

this case, ENH contends that Complaint Counsel failed to prove that the merger caused

anticompetitive harm. (RPTB at 34). Complaint Counselfé economic expert, Dr. Haas-Wilson,

E L ' ]

demonstrated that ENH’s relative post-merger price increases exceeded the price increases of
other hospitals by a wide margin, even after accounting for combetitively neutral factors, and that
market power from the merger provided tﬁe only gcdl'lomically sound and factually well-founded
explanation for the pricing disparity. (CCPTB at 44-49)."7 ENH hopes to explain away the
prices with the “learnir;g about demand” story, but doing so requires a strained interpretation of
facts and mampuiation of data. Even then Drs. Bake'r’s and Noether’s results are self-defeating
and also suggest behavior by health plans inqonsistent with rational economic behavfor.

As the record shows: 'real-'world competitive dynamics:clear away any doubts about
ENH’s market power. Thfe he?alth plan witnesses uniformly testified to ENH’s market power and
the competiti\‘/e harm caused by the merger. (CCPTB at 34-43). None attributed the higher
prices to their acknoWledgnient that ENH had “learned about demand,” or that ENH provided a
better quality product. Moreover, the health plan witnesses did not testify about what might

happen, but rather about what actually transpired in the marketplace after the merger. Given their

1 It is an exaggeration to say that Complaint Counsel “based its proof of competitive harm
on evidence that ENH raised prices after the Merger.” (RPTB at 36). ENH’s post-merger price
increases was just the starting point of Complaint Counsel’s analysis; Complaint Counsel then
went on to compare ENH’s price increases against other hospitals; found ENH’s relative price
increases to be staggeringly larger; applied well-established scientific and economic methodology
to conclude that non-anticompetitive causes did not explain the price disparity; learned that
health plans and ENH itself believed that the merger caused the relative higher prices; and based
on the totality of all this evidence, concluded that the merger was anticompetitive.
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economic incentives to avoid price increases, if practicable, and their knowledge about the
location, quality of care and prices of the hospitals with whith they do business, the health plan's
provide compelling proof that the merger singularly caused an:icompeﬁtive effects.

Also probative are the admissions of ENH employees and consﬁltants, in testimony,
documents, or sometimes both. On multiple occasions, Evanst'.on’s and Highland Park’s lead"

oo

contract negotiators, senior executives and consultants admitted that the “addition of Highland

Park” gave the merged entity “leverage” and “negotiating strength” to “push back” against health
plans and obtain “premium pricing (i.e., above the competitive average),” none of which could
have been achieved by “either Evanston or Highland Park alone.” (CCPTB at 28-33, 43-44).
ENHl donveyed the same méssage to the public financial conimunity on the eve of the merger: |
“Negotiating strength as a combined system of 3 hospitals and 1,000 doctors.” (RX 704 at EN}i
HJ 001645).  ENH cannot rewrite its own history.

A. Complaint Counsel Demonstrated a Decrease in Qutput

Respondent incorrectly asserts that Complaint Counsllell failed to éhow a “decrease in
output of hospital services.” (RPTB at 37). It is difficult to knlc;w.what to make of ENH’s
apparent assertion that Complaint Counsel must prove not only that relative prices went up, but
also that output declined. We do not presume that purchasers Q"‘vishl to buy more if only prices
will incfease. The “consequence bf a price going up will be a reduction in the quantity
demanded, follows from what we in economics call the law of demand.” (Elzinga, Tr. 2403).

Nevertheless, Complaint Counsel has shown decreases in output caused by ENH’s higher
prices. ENH’s price increases in 2000 caused One Health to end its contract with ENH, thereby
temporarily depriving One Health customers of access to ENH and causing other customers to

- leave One Health. (Neary, Tr. 610-11, 617; Dorsey, Tr. 1451-2, 1488). The evidence also
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showed that ENH’s prite inqreases caused health plans to raise their premiums to customers,

. ' ' !
which in turn caused employers to raise the cost of health benefits coverage for employees, or in

some cases, terminated health benefits coverage entirely. (Ballengee, Tr. 172, 1 96-7; Mendonsa,
' ‘ . ' - - . v
Tr. 483-4; Dorsey, Tr. 1450; Elzinga, Tr. 2405-6). Many individuals could no longer afford to go

to the ENH facilities, thereby causing a decrease in output of hospital services.

! L]

B. Market:Power Is the Only Plausible, Economically Sound and Factually
Well-Founded Explanation for ENH’s Post-Merger Relative Price Increases

There was notﬁing “fallacious” about Dr. Haas-Wilson’s analysis nor her conclusions.
(RPTB at 39). As fully explained in our p”ost-trial bx‘ilef, the pricing analysis showed large price
increases at ENH after the merger, and those price increases were significantly larger than the |
price increases of other hospitals during the same time peﬁod. (CCPTB at 44-47). But
observing the hjgiaer relative price increases was onl}'f the “first-step” in Dr. Haas-Wilson’s
empirical analysis. (Haas-Wilson, Tr. 2489). Dr. Haas-Wilson next analyzed ten pofential
explanations that could acco“l'mt fér the price increases, including two advanced by ENH. Dr.
Haas-Wilson did not inch;de every conceivabl.e reason for the price increase; only those that had
a sound basis in economic theory and the specific facts of this case. (Id. at 2481-2)."® Aftera
rigorous scientific analysis of the data, inclgdmg multiple regression analyses to account for
unique circumstances at ENH, Dr. Haas-Wilson concluded that the only economic explanation
for the price increases v&"as that the merger gave ENH market power. (/d. at 2451). Her

conclusion was corroborated by evidence from health plans and ENH employees and documents

attributing the price increases to ENH’s enhanced market power from the merger.

18 Respondent criticizes Dr. Haas-Wilson for failing to consider other potential

explanations. (RPTB at 39-40). But these factors are just details that were already captured in
the explanations that Dr. Haas-Wilson examined or were not well-supported by economic theory -
as a plausible explanation for the price increases. (Haas-Wilson, Tr. 2681-3, 2941-2).
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C. Thé “Learning about Demand?” Defense Is Flawed

Respondent attributes ENH’s higher post-merger prite increases to learning, coincident
with the merger, that in contract negotiations with health plansi before the merger it had been |
“short-changing itself for years.” (RPTB at 40). ENH, througﬁ‘ its experts (Drs. Baker and
Noether), asserts that as a result of “learning about the demanci for its services,” ENH was able to

. o
negotiate price increases that brought its prices “in-line with those charged by other comparison

hospitals.”l (RPTB at 40).” The record in this case disproves both assertions.
1. ENH Did Not “Learn about Demand” through the Merger

The factual predicate for the “1earm'11§. about demand” defense — that Evanston had been
uﬁkn;)wingly underpricing itself before the merger — is incoﬁect. Evanston did not, as a
consequence of the merger, learn new facts about the demand for its services. Rather, the merge;r
changed the conditions affecting the demand for Evanston’s services, removing Highland Park as
a price constraint. That is what enabled Evanston to increase its prices.

First, {— |
(NGB

Wilson, Tr. 2645-7, in camera; Baker, Tr. 4745-7, in camera).®®

19 Respondent falsely writes that Dr. Haas-Wilson “admitted that ‘learning about demand’ is

" both a plausible economic theory and relative price increases resulting from it are not anti-
competitive.” (RPTB at 41). Dr. Haas-Wilson explained that “there is no good way” to measure
the amount of information hospitals possess about demand for their services, and explicitly
rejected “learning about demand” as an explanation for ENH’s price increases. (Haas-Wilson,
Tr. 2643-4). {

} (Haas-Wilson, Tr. 2732-3, in camera).
I

(continued...)
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Second, if Evan'ston’$'pre-merger prices were “far bélow the marketplace” (RPTB at 44),
health plaﬁs, being rati'onal an& knowledgeable profit-maximizing firms, would have dropped
higher-priced hospitals near Ev‘ax"lston,' such as the hospitals in Respondent’s pl“OpOSEd
geographic market, in order 't'o takev advantage of the purported bargain prices at Evanston.

1

(Noether, Tr. 6138-42). This never occurred. (Sirabian, Tr. 5755-6).

Third, competition among hospitals for placement in provider networks explains
Evanston’s pre-merger contracts, not some lack of knowledge, inattention or negotiating style
'that ENH today blames. (RPTB at 41-45), ENH attx"ibutes some of the blame for its supposedly
below-market prices to Mr. Sirabian, one of Evanston’s contract negotiators throughout the
1990s, but Mr. Hillebrand elldnlitted thaf ENH’s neéotiating stance was equally aggressive before
and after the merger. (RPTB at 41; Hillebrand, Tr. 1731, 1733).? Moreover, Mr. Sirabian can
hardly be faulted for the gdmpetitive dynamics sweeping the marketplace. Employers competed
to control their costs, includjng the cost of health care beneﬁté, while simultaneously competing
to hire and retain workers; health plans competed to provide cc'>st—effective health care coverage
and convenient access to prol{rider networks; and hospitals, eager for the patient volume health

plans provided, competed for placement in networks by providing high quality care at low prices.

(Sirabian, Tr. 5743-5; CCPTB at 21-33 (competitive dynamics of selective contracting and

2 (...continued)

} (Haas-

Wilson, Tr. 2647, in camera).

21 ENH gives insufficient credit to Mr. Sirabian. Evanston’s contracts with health plans

(there were about 35-40 contracts) usually had “12-month cycles” and as each matured
throughout the year, Mr. Sirabian dealt with each. (Sirabian, Tr. 5700-1). Mr. Sirabian always
tried to get the highest price for Evanston. (/d. at 5734). Sometimes he was successful, other
times less so. (Id. at 5734, 5744-5). Generally, Mr. Sirabian was a tough negotiator and held
firm against unreasonable prices, requiring health plans to appeal to Mr. Hillebrand. (Id. at
5739). Evanston gave positive performance reviews to Mr. Sirabian. (Id. at 5728-9).
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impact on ENH).” Evanston, not just Mr. Sirabian, succumbed ta the forces of competition.
Throughout the 1990s, Evanston understood that corhpetition among hospitals for
network placement was a huge impediment to its desire to raisle prices. Ultimately, Evanston
identified a merger with Highland Park as the most expeditiouswway to overcome that
impediment. (CX 19 at 1; CX 442 at 4; CCPTB at 28-33, 43-44). Throughout this time, '

R
Evanston received advice from Bain about how to improve its contracting with health plans.

(CX 393 a’; 1(1996); CX 2037 at 1-3 (1998)). In 1996, Evanston shared with Bain its vision to
increase its “market share” through “acquisition” of “additional hospitals.” (CX 2037 at1,9). In
- early 1998, Evanston sought feedback from Béin about the “pﬁpiné pressures” caused by the
“éign'iﬁcant reductions in reimbursement” by health plans. (CX 2037 at 1-3).2

As the merger with Highland Park neared fruition, Evanston brought in Bain to help Wiﬂ’l
health plan strategies. Despite all the emphasis Respondent places on Bain’s analysis of
Eyanston’s negotiating style (R?TB at 42-45), in faét Bain zeroed in on how the merger with
Highland Park would change Evanston’s pre-merger contracl:t|s. Bain saw that the “addition of
Highland Park” wouldv“substantially improve ENH’s leverage’;l aﬁd help obtain “premium
- pricing (i.e., above the competitive average).” (CX 74 at 3, 15, 19, 22; CX 67 at 49). And while

it talked about the details of how to achieve higher prices, Baiﬁ stué:k to the fundamental points

to make with health plans: “Marketplace Position — with the Highland Park merger, ENH now

z There was no lack of effort by Mr. Sirabian to get better deals. Throughout the mid to

late 1990s, Mr. Sirabian frequently reminded health plans that they had not increased Evanston’s
rates for years, told health plans that they were below what other health plans were paying
Evanston and tried to get them to renegotiate, but competition prevented Evanston from getting
more. (Sirabian, Tr. 5711-6).

3 Thus, while ENH attempts to pinpoint the evolution of “learning about demand” to the

time of the merger with Highland Park, Evanston’s and Bain’s recognition of the underlying
competitive dynamics trace back to the entire 1990s. (RPTB at 42).
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commands a 55% market shdre.” (RX 679 at ENHL RG 004136).
Respondent im'plies th'c;t health plans recognized that Evanston’s pre-mergér prices were

“far below the marketplace” so, g'onsis,tent with “learning about demand,” theylwere not

surprised that ENH would séék priée increases after the merger. (RPTB at 44). However, the

price increases ENH demanded after the merger far exceeded the health plans’ expectations.
(CCREF 616 ~ 622). For.example, { NG
N (iendonsa, Tr. 533-4, in camera).
|

I (1icndonsa, Tr. 539-40, in camera).

2. “Learning about Demand” Does Not Explain ENH's Price Increases

The only pricing analysis that reﬂecté price increases across all health plans was done by

Complaint Counsel’s expert, Dr. Haas-Wilson.** {—

I (122:2s- Wilson, Tr.

. % Respondent states that the “aggregate relative price increase across all payors is the
appropriate way to look at the relative measure of price increases.” (RPTB at 46-47) (emphasis

supplied).

B (RPTB at 47; Baker, Tr. 4621, 4660-1, 4739-40, in camera; Haas-Wilson, Tr. 2625-6,
in camera; CX 6279 at 18-19, in camera; CX 6282 at 6, in camera). {  GEGTGEIRNRGGE

}



2500, 2580, 2633-5, in camera; CX 6279 at 20, in camera). {| KGTGcGcITcNTNGEGEG
. (RPTB at 46).

ENH asserts that Dr. Baker’s {_} is “conservative”
because it is not adjusted to account for quality improvements ;nd the observed prices “overstate
the true quality-adjusted prices for its services.” (RPTB at 47). {— '

o
I (5:c:, Tr. 4799, in camera). The only
analysis comparing ENH’s quality of care to other hospitals was conducted by Complaint
Counsel’s quality expert, Dr. Romano, who concluded that there was no evidence of quality
improvement at ENH relative to other hospitals. (CCPTB at 67-745. {—
S
I . (5:cr, Tr. 4799, in camera).

Since there is no dispute here that ENH implemented higher relative’price increases after

the merger, ENH attempts to provide a competitively neutral explanation. {_

» Although ENH characterizes the “learning about demand” as a “sea change” to a decade-
long contracting strategy, its corporate documents are remarkably silent on the event.
(Hillebrand, Tr. 2050). There are no contemporaneous documents from ENH — e-mails, memos
or meeting minutes — that reflect a decision by ENH to raise prices because it should no longer
price itself as a “community” hospital but more like “comparable” hospitals. (Neaman, Tr. 1384~
9; Hillebrand, Tr. 2050-3).
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discussed below, the record in this case shows that the methodology and the results,of ENH’s

experts are flawed and contradict the “learning about demand” defense.

a. ' Dr. Noether’s Flawed Control Group

' \ ‘ ' . 0 . .
Critical to the “learning about demand” explanation, and one reason it fails, is the flawed

control group created by ENH’s expert, Dr. Noether (and her 30-person team). In order to escape

| '

the conclusion that the. merger enhanced ENH’s market polwer, ENH tries to show that its post-
merger prices “rose to, but remained below” a “competitive” level, which in turn requires
establishing a “competitive” level against which to clompare ENH’s prices. Dr. Noether began by
selecting 18 hospitals in the Chicago area and then dividing them into two control groups, what
| she cails the “community” ilospital groﬁp énd tile “'academic” hospital group. Dr. Noether
decided that ENH should be compared to the “academic” group, which she defines as

{
I (RPTE ot 49).7

First, the rules Dr. Noether used to differentiate the hospitals into two distinct groups,

“community” hospitals and ‘fécademjc” hospitals, are a creation of Dr. Noether, unsupported by

- ]
RN (R P1E - 4o). (N

. (C 5277 - 3 (R
R - o). (R

A | (CX 6277 at 3,

in camera; Foucre, Tr. 899-902).

27 In another example of the contradictions in ENH’s litigation positions, except for

1, none of these hospitals are in Dr. Noether’s

{
proposed geographic market of ENH’s purported competitors. (RPTB at 23, 49).
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any published standards;” and {|
|
I (Nocther, Tr. 6154-5; Haas-Wilson, Tr. 2550-1, in camera). The
concept of an “academic” hospital is also unsupported. The M;djcare Payment Advisory
Commission, an advisory body to Congress, only recogmzes a distinct group of hospitals called
\

maJor teachmg hospitals” but Dr. Noether’s deﬁmtlon of an acadermc” hospital does not
follow MedPAC. (CCFF 1836; Noether, Tr. 6155).

Second, Dr. Noether’s “academic” control group is arbitrary. Dr. Noether never even
considered, in her original 18 hospitals, two VC‘hicago area hospitals'that meet her own criteria of
aﬁ “alcademic” hospital (Christ Hospital and the University o'f‘Illinois). (CCFF 1846-1853).
These two facilities never even reached her list to be divided into her “academic” and
“community” group. (G
.
|
} (CCFF 1854-1906).
Importantly, (Y

I} (CCFF 1854-1906; RX

1912 at 148-9, 151-2, in camera).”

% PHCS, for example, recognizes three broad groups — “community,” “tertiary” and

‘_‘advanced.teaching.” (Ballengee, Tr. 158-9).

2 Also excluded from Dr. Noether’s “community” group of hospitals, from which she

selected the six hospitals for her “academic™ group, are numerous hospitals mentioned in ENH
documents. Included in her “academic™ group are hospitals never mentioned in ENH documents.
(continued...)
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I | (R 1912 at 147, 150, in camera).

Fourth, health plans, who must evaluate which hospitals merit which prices, do not
consider ENH to be of the same stature asithe six hospitals selected by Dr. Noether. (Ballengee,
Tr. 188-9; Neary, Tr. 621; Dorsey, Tr. 1443-5; Foucre, Tr. 935-6). {—
.
(Haas-Wilson, Tr. 2728, in camera).®

b, “Learning aboﬁt Demand” Does Not Explain ENH’s Higher Prices
]

(RPTB at 48,

»  (..continued) - -
(CCFF 1822-1833).

30

f o
RN (RPTB at 52). It is entirely
consistent with Complaint Counsel’s “bargaining theory” for ENH to be able to exercise market
power w1th some health plans but not others {

—} (aas-Wilson, Tr. 2638-42, in

camera; Neaman, Tr. 1181-3)." As Bain recognized, ENH’s bargaining position with each health
. plan was different, and in the case of Blue Cross, ENH’s “leverage” was “less than with most
payors.” (CX 67 at 36).
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50,5354 (I
I (B, Tr. 4710-2,

'
4717-8, 4734-6, 4741 in camera; RX 2038 at 4, in camera). {| KGN
—} (Baker, Tr. 4739, in camera;
Haas-Wilson, Tr. 2728-9, 2731-2, in camera). _
—} (Baker Tr. 4732, in camera; RX 2038 at 5, in camera)
Because this is exactly what happened according to ENH’s expert s own analysis, the Court

should {_} on the “learning about demand” explanation.

Dr. Noether’s results also cast doubt on the learning about demand explanation. (RPTB

at 50-51). { S

—} (RX 1912 at 20, 25, 147-9, in camera; Noether, Tr. 6000).
{—} (CX 6277 at 3, in camera).

N SR | (%15 ot 50, 53).

29




The fact that health plans do not follow the alternative
network course suggests that something more than ENH"‘leaming about demand” and raising
prices to “competitive® fevels is happening here. Health plans are paying ENH above the |

“competitive” levels — that is, ENH is exercising market power.*

D. ENH Successfully Increased Prices Because the Merger
Increased Its Bargaining Position Vis-a-Vis Health Plans

The evidencq clearly demonstrates.that the merger altered the competitive dynamics by
changing the bargaining positions of ENH and health plans, thereby enhancing ENH’s market
power. The testimony and documents all prove that ];,NH gained increased “leverage” and
negotiating strength thmtigh 'the merger. These facts reveal one example of a simple énd well-
established form of competi{ilve hallrm. Yet ENH misconstrues' Complaint Counsel’s explanation
of these data and sgeks to escape liability with straw man arguments. (RPTB at 54-60).

ENH claims that Corhplaint Counsel must establish that Evanston and Highland Park

were “close substitutes” before the merger, without defining what it means to be “close”

substitutes. (RPTB 54-58). Through “selective contracting,” health plans can exclude a hospital

- 00
} (RPB at 51-52). This fact is meaningless because

each health plan’s contract with ENH started at a different price point. Moreover, ENH forgets
that, as Bain once advised it, each negotiation is different because the relative bargaining position
of each health plan and ENH’s “leverage” varies from health plan to health plan. (CX 67 at 36;
CX 1998 at 42, 44, 46 (comparing ENH’s leverage with PHCS, Humana and Blue Cross). Asa
result, the fact that ENH obtained larger price increases with {-} than with smaller health
plans says nothing about bargaining theory or “learning about demand.”
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from its network and substitute from if to another hospital, thereby creating a powerful
competitive tool with which to constrain hospital prices. (Haas-Wilson, Tr. 2470; Noether, Tr.
6189). Clearly, before the merger, Evanston and Highland Park were viable substitutes for each
other in hospital networks. Health plans viewed Evanston and ﬁigﬂand Park as competitors for
placement in their networks, and the ability to choose one or the other as an alternative to each

: A
othe{ constrained both hospital’s prices. (E.g., Ballengee, Tr '1 66-7; CCPTB 24-26). Highland
Park and Evanston acknowledged that competition against each other had reduced their
negotiating strength with health plans. (E.g., CX 1868 at 3; CX 2 at 7; Newton, Tr. 324-6).
. ENH’s expert, Dr. Noether, conceded the exisfence of pre-merger c’ompetition between Evanston
aﬁd ﬁighland Park — competition eliminated by the merger. (N oether,‘Tr. 6133-4).%

It was equally well-understood by health plans and ENH that the merger would‘ cheinge |
the competitive dynamics by eliminating the ability of health plans to substitute Evanston and
Highland Park, thereby giving ENH greater “leverage” and negotiating strength. In tﬁeir business
documents and testimony, ENH and Bain emphasized the m;:r.ged entity’s larger market share,
greater geographic scope and the consequent inability of health ‘ialﬁns to exclude it from their
networks, all of which would translate into higher prices. (CCPTB at 29-33, 43-44). As
explained by Mr. Newton, ENH concluded that it was entitled to hiéher pricés that included a
“premium” because the “geographical placement” of the three hospitals in a “very concentrated

community that’s extremely affluent has immense influence and power with the health plans™ —

health plans “really needed” ENH in their networks. (Newton, Tr. 361, 364, 367).

3 This evidence renders meaningless and irrelevant Respondent’s reliance on the service

and size differences between Evanston and Highland Park. (RPTB at 56-58). Moreover, the fact
that health plans did not have to explicitly threaten either Highland Park or Evanston only tells us
that all the participants to the negotiations understood their respective bargaining positions and
did not have to shout it to each other. (Ballengee, Tr. 171).
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The health plan witndsses testified to the same facts. With the merger, health plans could
no longer choose between networks including either Evanston or Highland Park but excluding
the other. The next best alternative network, excluding ENH and relying on lower-cost hospitals

X ' :
with services comparable'to ENH but outside the ENH geographic triangle, was not viable with

customers. (CCPTB 34-43). (N
.
I | (Ballengee, Tr.
176-7, 194; Holt-Darcy, Tr. 1559-60, in camera; CX 129 at 1, in camera).

Contrary to Respondent s claim that health plans ‘rarely engage in selective contractmg,
(RPTB at 60), the evidence demonstrates that health plans will not hesitate to exert their ability
to terminate contracts and exclude hospitals from their networks if viable substitutes exist.
(Ballengee, Tr. 155, 189-90 (PHCS excludes Ingalls Memorial Hospital and University of
)Chicago from network); Ballengee, Tr. 181-2 (PHCS offers to exclude Lutheran General, St.

Francis, Rush North Shore and Condell from network in exchange for lower prices from ENH);

Mendonsa, Tr. 543-4, 568-9, in camera (.
—}) One Health actually did terminate its contract when ENH

demanded huge prices increases after the Inerger, only to lose customers and learn that an
alternative network conﬁ guration without ENH was not viable. (CCFF 1101-1177).

The fact that these profit-maximizing firms (and their employer customers) acquiesced to
ENH’s higher prices rather than switching to lower-cost network configurations is a powerful

testament to the enhanced bargaining pesition of ENH through the merger. It is proof of market
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power and the validity of Complaint Counsel’s bargaining the‘ory of harm.*
Dr. Haas-Wilson studied the evidence and found it consistent with her bargaining theory,
"
a thebry well-founded in the economic literature and the hospital merger field. (Haas-Wilson, Tr.
2468-79). As explained by Dr. Haas-Wilson, Evanston and Highland Park did not have to be
each other’s “closest competitors” prior to the merger. They only needed to be competitors in’
_ o

some meaningful way. (Haas-Wilson, Tr. 2476). Mergers b‘et'ween firms that are competitors,
but not necessarily the “closest™ competitors, can be anticompetitive. Swedish Match, 131
'F.Supp.2d at 168-70 (merger of largest and third-largest suppliers of chewing tobacco raised

unilateral effects concern even though second-largest firm also competed in the market).*

E. Absent the Merger. Hishland Park Would Remain a Vibrant Competitor

Relying on some ill-defined “flailing” firm defense, Respondent contends that the
anticompetitive consequences of the merger are not as significant as théy appear because

‘Highland Park’s purportedly “deteriorating financial condition would have significantly reduced

M ENH claims that other hospitals are “repositioning” themselves and that there are no

 barriers to expansion by such hospitals. (RPTB at 58-59). The fact that other hospitals are
engaging in business activities is meaningless. The critical question is whether the activities of
hospitals outside the ENH geographic triangle, either labeled as “expansion” or “entry,” are
sufficient to constrain ENH’s prices. Chicago Bridge & Iron, Docket No. 9300 at 31-31. The
evidence clearly shows that hospitals outside the ENH geographic triangle do not constrain
ENH’s prices. Messrs. Neaman and Hillebrand admitted this, and health plans have not been
able to constrain ENH by switching to lower-cost alternative network configurations that exclude
ENH from their networks. (CCPTB at 34-44).

» ENH misplaces reliance on Long Island Jewish Med. Ctr. (RPTB at 60). The district
court did not reject the bargaining theory as a matter of law; it denied preliminary injunction
because of geographic market issues and the testimony of health plans that they could defeat an
anticompetitive price increase by switching enrollees to alternative hospitals. Long Island Jewish
Med. Ctr., 983 F.Supp. at 144. The facts of this case demonstrate that the bargaining positions of
health plans dramatically decreased as a result of the merger and that the plans could not defeat
the price increases at ENH by switching to lower-cost alternative hospitals located outside the
ENH geographic triangle. (CCPTB at 34-43).
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its competitive significance.” (RPTB at 61). But there is no legal or factual basis to permit such

rank speculation to save this anticompetitive merger.*®

The Merger Guidelines 'récognjze only one set of facts in which the financial condition of
' . '
the acquired entity is relevant to the merger analysis — if the firm is “failing.” Merger Guidelines

§ 5.1.77 Respondent concedes that it cannot satisfy a “failing” firm defense since, among other

things, there is no evidence that Highland Park was on the .verge of bankruptcy or that it had
made unsuccessful good-faith efforts to elicit alternative offers éf e;cquisition. (CCFF 302).
Respondent relies on 'a “flailing” firm defensc?-that its own cited cases describe as

“probably the weakest ground of all for justifying Ia merger” and “certainly cannot be the primary

justification” for permiﬁiné one. Kaise;' A.Zumi'num‘ & Chemical Corp. v. FTC, 652 F.2d 1324,

1339, 1341 (7th Cir. 1981); see also FTC v. University Health, Inc., 938 F.2d 1206, 1221 (11th
Cir. 1991) (weakened firm defense will be credited “only in rare cases, when the defendant

| makes a substantial showing that the acquired firm’s Weaknes;, which cannot be resolved by any

competitive means, would cause that firm’s market share to reduce to a level that would

36 The speculative nature of ENH’s argument can be seen by its focus on Highland Park’s

$3 million loss in 1999 to paint negative predictions about Highland Park’s future. (RPTB at
62). Much of the loss was attributable to “one-time” costs related to the merger. The exclusion
of those merger-related items would have resulted in an operating surplus of $1 million. (CCFF
352-355). More importantly, the loss was viewed as so meaningless to the hospital’s overall
health that it did nothing to stop Highland Park from approving plans to invest over $100 million
through 2003 to increase the hospital’s ability to compete more effectively and vigorously against
other hospitals, including Evanston.. (CCPTB 26-28, 81-83).

7 A merger is not likely to enhance market power if: (1) the allegedly failing firm would
be unable to meet its financial obligations in the near future; (2) it would not be able to
reorganize successfully under Chapter 11 of the Bankruptcy Act; (3) it has made unsuccessful
good-faith efforts to elicit reasonable alternative offers of acquisition of the assets of the failing
firm that would both keep its tangible and intangible assets in the relevant market and pose a less
severe danger to competition than does the proposed merger; and (4) absent the acquisition, the
assets of the failing firm would exit the relevant market.” Merger Guidelines § 5.1.
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undermine the government’s prima facie case™); 4 Areeda, et al., Antitrust Law 963(a)(3), at 13
(financial difficulties “are relevant only where they indicate that market shares would decline in
the future and by enough to bring the merger below the threshold of presumptive illegality”).
Contrary to ENH’s dire characterizations (RPTB at 62-55), Highland Park’s pre-merger
financial condition was sound. It had more than sufficient cash and assets to cover debts ($240

oo

millif)n in cash and assets v. $120 million in long-térm debt)', continue operations, expand
services and invest in new facilities and equipment. (CCFF 303-367). In the business judgment
of its executives and Board, Highland Park had a “strong balance sheet,” could remain
“financially strong over the foreseeable futuref’ and could compete,effectively as a stand-alone
eﬁtit;z‘ fo; years to come. (CCPTB at 81-82). Mr. Newton a&dgd that Highland Park had a
wealthy base of community support that consistently provided the hospital with the financial
wherewithal to continue and expand operations. (Newton, Tr. 320-1).%

But even assuming for the sake of argument that Highland Park’s financial héalth was
questionable, the relevant question of law is whether Highla;xcil Park could have pursued an

arrangement — a sale, merger or alliance — with another entity that would have resolved the

financial issues without the attendant antitrust problems of this merger. University Health, 938

3 Although it explicitly conceded that there were no issues as to bias by Mr. Newton

(Newton, Tr. 434), ENH now suggests that Mr. Newton cannot be relied upon. (RPTB at 63-64,
106-7). Mr. Newton, for 10 years, was one of four senior executives of the “executive council”
that oversaw the management of Highland Park, including its negotiations with health plans,
finances, quality of care, long-term strategy and daily operations. (Newton, Tr. 283-5, 289).
ENH asks the Court to rely instead on Kenneth Kaufman, a financial consultant, and others.
(RPTB at 63-64). However, Mr. Kaufman had previously advised Highland Park’s Board that it
did not have a “financial reason” to proceed with the merger, and that it had “exceptional
liquidity.” (Kaufman, Tr. 5840; CX 1912 at 2). Complaint Counsel submits that on witness
credibility, the testimony of Highland Park’s Chairman of the Board, Mr. Stearns, who was
charged with overseeing its then and future financial health, trumps ENH’s witnesses: “We had
the financial wherewithal to sustain ourselves. There was no urgency to have an alternative [to
the Evanston merger] immediately available.” (CX 6305 at 4-5, 11 (Stearns, Dep.)).
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F.2d at 1221; Merger Guideknes § 5.1. This option' was clearly viable, as explained by Mr.
. i f
Stearns, Highland Park’s Board Chairman: Highland Park was an “attractive” candidate and
without Evanston, it would have continued to explore other options. (CX 6305 at 11-12 (Stearns,
N

Dep.); CCFF 368-372).

F. ENH’s Non-Proﬁt Status Did Not Stop It from Exerclsmg Market Power

Despite undlsputed'ewdence that it ralsed prices more than other hospitals after the,
merger, Respondent claims that its non-profit status will protect the public from anticompetitive
harm. (RPTB at 65-67). This defense alse does not save the merger.* |

First, ENH waived this non-profit status defense by failing to assert it as an affirmative
defense in its Second Arnended Answer Moreover neither ENH’s experts nor its fact w1tnesses
testified that ENH’s non-profit status prevented it from exercisiné market power after the merger
and, therefore, the Court rleed not accord the argument any weight.

Second, economic studies have found that non-profit hespitals exercise market power and
that the non-profit status is economically irrelevant. (CCFF 2524—2534). Consistent with the
economic studies, Complamt Counsel’s expert Dr. Simpson, concluded that ENH’s non-profit
status did not prevent ENH from exercising market power and that ENH’s management structure,
just like for-profit entities, created irlcentives for ENH to raise prices, including awarding
significant bonuses anrl'-salary increases for achieving revenue and income growth. | (CCFF 2497-

2523).

» Respondent cites several trial court decisions that took into consideration the hospitals’

non-profit status in the merger analysis. (RPTB at 65-66). However, Respondent fails to cite
higher court decisions explicitly rejecting the notion that a hospital’s non-profit status renders a
merger not anticompetitive. University Health, 938 F.2d at 1224 (“the Supreme Court has
rejected the notion that nonprofit corporations act under such a different set of incentives than
for-profit corporations™); U.S. v. Rockford Memorial Corp., 898 F.2d 1278, 1285 (7th Cir. 1990).
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Third, Mr. Neaman admitted that it was “nonsensical” to link ENH’s pricing decisions to

its non-profit status because “[t]here is no relationship of one to the other.” (Neaman, Tr. 1032-
"

3). Throughout its post-merger price increase decisions, ENH never considered taking smaller
price increases in order to minimize its profits. (CCFF 2500-2§O3). The entirety of the merger-
related evidence, including ENH’s contemporaneous documents, testimony and the post-merger
pricing data, shows that ENH exercised market power and tﬁa't' i;s non-profit status was utterly
irrlelevant. Having ignored its non-profit status in raising prices to health plans and their local
customers (employers and employees) since 2000, there is no basis for the Court to embrace
ENH’s promise today that ifs non-profit statué, its “deep commitmént to the community,” its
“ﬁﬁss'ion” or its “close ties to the community” will reduce thé potentia1 for competitive harm in |

the future. (RPTB at 66-67).
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f I A

ENH’S “IMPROVED QUALITY OF CARE” DEFENSE
DOES NOT SAVE THIS ANTICOMPETITIVE MERGER

In assessing the “qualljty of care” defense, it is important to remember the legal context in
which it arises. The fact of ENH’s significantly higher relative price increases stands undisputed.
Those price increases do not have to be adjusted to accouﬁt for quality changes because there is

e
no evidence that quality ix;aproved relative to ‘other hospitals. As a result, ENH does not and
cannot claim that the q'uality'changes actually account for or justify the price increases.*

ENH raises the “improved quality 'c'>f care” isé;le then not to argue that there were no
anticompetitive effects, but rather to claim that.the quality improvements “outweigh” the
anticompetitive effects. (RPTB at 67). To prevail on this defense, ENH must show that the
claimed efficiencies were of such character and magn'itude that the merger is not likely to be
anticompetitive m any refc?vant market. In other words, the efficiencies must be 1ikefy to reverse
the merger’s potential to har;'n cor;sumers in the relevant market. Merger Guidelines § 4; H.J.
Heinz, 246 F.3d at 720-2; CCPTB 11-18.

In making such a showing, ENH must prove, inter alia, that quality of care improved
more than it did at other comparable hospitals during the same period; that the purported quality

improvements were of such magniﬁlde that the benefits to consumers outweighed any consumer

harm; and that the improvements were “merger-specific,” i.e., that Highland Park could have

0 Both sides of the negotiations (Mr. Hillebrand for ENH and the various health plan
witnesses) agreed that the purported quality changes at Highland Park were never the topic of
discussion during the negotiations and that the price increases were not linked to the quality
changes. (CCPTB at 76-77). That link is absent both because ENH failed to convince (or even
assert to) health plans that quality, in fact, improved, and because the price increases started in
2000 but the asserted quality improvements occurred as late as 2005. (E.g., Ballengee, Tr. 187-8;
Foucre, Tr. 926-7; CCFF 2444-2469).
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achieved the improvements only through this anticompetitive'merger. ENH fell far short of the

“extraordinary” showing, Heinz, 246 F.3d at 720-21, that it would have had to make in view of

4

the demonstrated anticompetitive effects in this case.

A. ENH Has Not Proved that Quality of Care InwFact Improved

Respondent first must demonstrate that there actually were signiﬁéant, measurable '
impr9vements in the quality of care rendered at Hingd Pa'rk ‘Merger Guidelines § 4 (the
“r‘nerging firms must substantiate efficiency claims so that the Agency can verify by reasonable
means the likelihood and magnitude of each asserted efficiency”); H.J. Heinz, 246 F.3d at 720-22
(benefits must be “quantified” and “extraordiﬁary”). ENH must shc')w that the improvements
aétuaily benefitted competition and consumers. H.J. Heinz, é46 F.3d at 720.

Complaint Counsel’s quality expert, Dr. Romano, conducted the only comprehensive am'i
quantified analysis that measured and compared patient outcomes and patient satisfaction at ENH
to other hospitals. His study showed that, by these measures, there was no evidence fhat ENH’s
quality improved relative to other hospitals. (CCPTB at 66-;]|5). In conﬁast, ENH makes the
attenuated argument that it improved the structure and the procéss'of delivering care at Highland
Park, without providing any means to verify and quantify these changes, and that overall quality
of care therefore must have improved. (RPTB at 67, 72-75). E.“venl though its quality expert, Dr.
Chassin, and everyoné else agrees that patient outcomes are “what we all care about” (Chassin,
© Tr. 5153; CCFF 2122-2132), ENH relies on qualitative assessments about such amorphous, non-

verifiable, non-quantifiable intangibles as Highland Park’s medical “leadership,” “teamwork™

and “culture.” (RPTB at 76, 84)."!

4l ENH’s misguided criticisms of Dr. Romano’s methodology and dubious applause of Dr.

Chassin’s techniques (RPTB at 99-104) are addressed at CCRFF 1196-1211, 2217-22717.
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In some instances, ENH readily acknowledges that it cannot provide real, measurable
evidence that quality o’f care iIIllpl'OVCd. (E.g., Wagner, Tr. 4065 (no studies on how its electronic
medical record system has affec’tfad patient outcomes)). In other instances, ENH relies on
anecdotal testimony regardin'.g one br two cases that Highland Park now would handle differently
than it did in the past. (See, e.g., Harris, Tr. 4237). In still other instances, ENH turns to’

conclusory testimony that, due to the changes in the delive'ry of care, Highland Park might render
unmeasured cost savings or better care in the future. (See, e.g., Dragon, Tr. 4390; Wagner, Tr.
3988). However, ENH never quantiﬁed these beneﬁ'ts and, therefore, these theoretical
improvements are too 5peculative. See H.J. Heinz', 246 F.3d at 721.

In the absence df an'y verifiable and q@tiﬁed proof that consumers benefitted, ENH asks
the Court to infer'that there must have been some real improvements becausé ENH spent large
sums of money to changq the structure and process for the delivery of care at Highland Park.
(RPTB at 86). However, Respondent’s burden of proof canno£ be met through an unquantified
leap 6f faith. Changes in the structure or process for the delivery of care can be implemented for
reasons divorced from the in?érest of consumers. In a non-profit firm like ENH, rﬁanagement
“may want the prestige that ;omes from op‘erating a hospital that is very large and very
sophisticated. If you have a non-profit hospital with market power, they may get that non-profit
hospital to set high prié'es so they can build up a surplus that would be used to fund a hospital
that is Iarger and more spphisticated than the community needs.” (Simpson, Tr. at 1623).

Moreover, there is no evidence that consumers received better outcomes or more
satisfaction at ENH relative to other hospitals after the merger. For example, ENH spent $1

million to finance a coronary artery bypass graft surgery program at Highland Park (RPTB at 93),

but the benefit to consumers is questionable because the number of patients Highland Park
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treated was too small to ensure optimal outcomes to its cardiac patients. (Romano, Tr. at 3022-

23).2 Similarly, ENH spent money to expand the Kellogg Cancer Center at Highland Park.

(RPTB at 86-88). However, { |
‘"
I (Romano, Tr. 3097-8, in camera).®
B. ENH Has Not Proved that Quality Improvements OutWeioh the Harm '

KR

ENH also failed to offer evidence demonstrating that the purported increase in quality of

i

care at Highland Park yielded benefits to consumers that outweigh the harmful effects of the
merger to consumers. In fact, on its face, ENH’s argument can be rejected out of hand. ENH
merely argues that it improved quality exclusi%/ely at Highland Parkl, but it never explains how
tﬁis j1'15tiﬁes the price increases at Evaﬁston as well. (CCPT].B ‘at 77). As aresult, there is no

explanation for why health plan enrollees who use Evanston but not Highland Park should have

to pay more today than before the merger when there is no claim that quality improved at

Evanston, and in some important clinical areas {|| | | |l Evanston’s quality got worse.

(Romano, Tr. 3007).

It is insufficient for ENH simply to prove that, after the ;nerger, it furnished a better
service. Complaint Counsel documented and quantified the prgcise anticompetitive effects of
this merger. That loss cannot be measured in any meaningful \;'ay élgainst the unspecified, non-

quantified, speculative “quality improvements” that ENH describes in general terms. As
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And as ENH put more of its resources into this cardiac facility at Highland Park, |
_} actually got worse at Evanston, as measured by both outcomes and processes,
which correlation “increases our confidence in the truth of those findings because of the linkage
between process and outcome measures.” (Romano, Tr. 3007). '

“ That third-party organizations have credited ENH with furnishing good care does not

demonstrate that quality improved at ENH in the absolute or relative to other hospitals. (RPTB
at 104-106).
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i

confirmed in each of the decisions on which it relies (RPTB at 69-71), ENH must do more than
\ :
assert changes were made. It must demonstrate that the benefits of the merger outweigh the
merger’s anticompetitive effects.

. | .
In U.S. v. Idaho First National Bank, 315 F. Supp. 261 (D. Idaho 1970), for example, the

court concluded that it was insufficient for the defendant to prove that the merged bank would be

““a better bank with better services.” Id. Instead, the merg.er was acceptable because “the better
banks with better services” would “increase competition in services now provided by all banks in
the community.” Id.* Similarly, in U.S. w. Baker H?t,ghes, fnc., 908 F.2d 981 (D.C. Cir. 1990),
the court reasoned that the “totality of the circumstances” must be examined to determine “the
effects of particular trahsac.tions on com'peltitioriz. » 'Id. at 984 (emphasis added).”

This analysis was further endorsed in the more recent decision in H.J. Heinz, in which the
court did not attempt to qssign an intrinsic value to the product innovation, but instead examined
“whether the merger is requijred to enable Heinz to innovate, a.nd thus to improve its competitive

position . . .. ” 246 F.3d at 722 (emphasis added).

44 An antitrust defendant cannot argue that “competition itself is unreasonable or leads to

socially undesirable results,” because even in the purchase and sale of health care services, “there
is no reason to believe that informed consumers will make unwise tradeoffs between quality and

price.” Polygram Holdings, Inc., Docket No. 9298 at 31 and n.40 (FTC Decision, July 24, 2003) -
 (citing FTC v. Indiana Federation of Dentists, 476 U.S. 447, 463-4 (1986)).

s In NCAA v. Board of Regents, 468 U.S. 85 (1984), the NCAA’s meritorious goals were
not an abstract justification for the anticompetitive conduct; instead, the Court endorsed the
challenged restrictions because the NCAA’s conduct designed to achieve those meritorious goals
had pro-competitive effects that outweighed the anticompetitive concerns. /d. at 114-15. In
Banks v. NCAA, 746 F.Supp. 850 (N.D. Ind. 1990), the court endorsed the challenged NCAA’s
bylaws not because of their innate “wisdom” or “soundness,” but because the bylaws had a pro-
competitive impact that was greater than the potential anticompetitive effects. Id. at 862. And,
in U.S. v. Brown University, 5 F.3d 658 (3d Cir. 1993), the court reversed the district court’s
decision because it had failed to assess whether the defendants’ challenged conduct “merely
regulate[d] competition in order to enhance it . ...” Id. at 677.
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Examining the impact on consumers, ENH has nbt demonstrated that the merger actually
had a positive net impact or provided this Court wiﬁ the means to make such a calculation. The
"
health plan witnesses testified that the price increases they incurred as a result of the merger,
price increases that exceeded the price increases of other hospi’lt"als, likely reduced consumers’
access to healthcare. (CCPTB at 77-78). As illustrated by Aet;na, smaller employers “are very

. )
| r
susceptible to these cost increases. . . . if we needed to pass on a larger increase [in premiums]

because of [increases in prices for hospital services], the big impact would be small insureds
dropping coverage altogether and people not haVing insurance.” (Mendonsa, Tr. at 483-4).
C. ENH Cannot Prove that the Quality Improvemelits Are Merger Specific

| ENH must show that the purported improvements in .quality of care were “merger-
specific,” i.e., that the claimed improvements could have been achieved only through the mergelr..
This element of the defense “is often a speculative proposition,” presenting ““truly formidable’
proof problems” for the merger defendant. H.J. Heinz, 246 F.3d at 721-722 (quoﬁng 4A Areeda,
Antitrust Law 9 975(g)). Unless the merged party can prove'. ti1at the pro-competitive advantages
are merger-specific, “the merger’s asserted benefits [could] be ;cﬁieved without the concomitant
ioss of a competitor.” Id. at 722, citing 4A Areeda, § 973.

Here, ENH has offered only a transparently false assun;i)tioln that coincidence proves

- causation. ENH would have this Court conclude that because changes to Highland Park’s
operations occurred after the merger, those changes obviously were due to the merger. The
record demonstrates, though, that Highland Park was a vibrant competitor before the merger; that
it already had undertaken many of the innovations for which ENH claims credit today; that there

was a national trend to improve quality of care starting around the time of the merger; and that

Highland Park could have implemented the changes to its operations without this anticompetitive .
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merger, either alone, in'partiiership with another hospital or a mergér with another hospital.

(CCPTB at 79-83). R;spondeilt’s silence on this issue is déafem'hg. ENH cannot show that

improvement could occur only with this merger. Yet this is precisely what ENH must prove.
1. Obstetrics and Gynecological Services

ENHL insists that Highland Park had “major quality deficiencies,” including

“inadequate coverage". and “inappropriate practice patterns,” in its delivery of obstetrics and

t

gynecological services. (RPTB at 75-77). According to ENHL, these problems were “identified”
in 1998 but corrections were not instituted, until EN}’iL intervened after the merger. (RPTB at
75-76). Actually, Highland Park, at its own initiaﬁve, had invited tﬁe American Collegé of
Obstetrics and Gynecology. (“ACOG”) 1n .earlyl 1998 to conduct an on-site review of the hospital.
Contrary to ENH’s suggestion, Highland Park had undertaken comprehensive efforts to address
every issue that ACOG had identified. (Newton, Tr. 391-93). In fact, I
]
.|
-} (Romano, Tr. 3155~56, in camera; CX 6265, in camera). |
2. Quali;y Assurance c;nd Quality Improvement Programs

Contrary to ENH’s claims (RPTB at 77-82), Highland Park had aggressive quality

assurance and qualityiﬁprovement programs in place before the merger. Like ENH, Highland

Park implemented and constantly improved its quality programs, to keep its operations current

with cutting—edge changes throughout the country. (Newton, Tr. 331-2). {@

BBl (O’Brien, Tr. 3526; Romano, Tr. 3168, in camera). {
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N (Silver, Tr. 3839; Romano, Tr. 3170-1, in
camera). Fiﬁally, Highland Park regularly initiated disciplinar}’; actions against its physicians,

including the suspension, reduction, or removal of staff privileges. (Newton, Tr. 382-3). '

N
l

3. Nursing Staff
ENH claims that Highland Park suffered pfe—merger staffing problems that ENH
addressed after the merger. (RPTB at 83-84).* However, prior to the merger, Highland Park had
o high quality nursing staff ” (Newton, Tr. 383) {—
I (CX 1908 2,

in camera; CX 6264 at 1; Newton, Tr. 410-11).
4, Physical Plant

ENH asserts that it “poured millions of dollars” into renovations of Highland Park’s
facilities. (RPTB at 85-86). ENH did not prove that these e;(llaenditures were merger-specific
because right before the merger, Highlahd Park had budgeted aﬁpfoximately $108 million in
capital expenditures through 2003, $65 million in the hospital’s baseline budget, together with
another $43 million in supplemental expenditures. (CX 545 atg .3). |

5. Oncology Services

ENH claims for itself the benefits of improvements in the delivery of ohcology services at

Highland Park through the expansion of the Kellogg Cancer Center. (RPTB at 86-88). Any

claims regarding the advantages of these capital expenditures are highly speculative, inasmuch as

4 Contrary to ENH’s negative suggestion, Highland Park, like every hospital at the time,

faced an industry-wide nursing shortage and lacked “available candidates™ in a “volatile” labor
market. (CX 6264 at 1).
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the renbvated care center wag'completed only in March of this year. (Dragon, Tr. 4390).

Befére the merlger, Hig.hla.nd Park already had undertaken numerous initiatives in this
area and had a variety of options other than the merger to achieve these same ends. In the 1990s,
Highland Park had created Centers of Excellence for oncolo gy and breast cancer that it was

. continually improving until the time of the merger. (Newton, Tr. 291-2, 419-20). These Centers

of Excellence already-had access to the necessary technolo'gy, physicians, and research protocols
in place to develop a comprehensive oncolog'y program, and it inerely needed to develop the
community perception to provide these segvices. (Newton, Tr. 291-2, 4‘1 9-20). To this end,
Highland Park could have expanded its oncology services and research activities through an
affiliation agreement with ﬁospitals othér than ENH and, in fact, it was exploring these options
before the merger, including the possibility of a joint,venture with ENH or another hospital for
oncology services. (New.ton, Tr. 340-2, 417-20; Nearﬂan; Tr. 1243; Hillebrand, Tr. 2044).
6. Radiology Services |
ENH claims that the changes in the radiology services :Ia.t HPH have improved, including
the commitment of $6.4 milllibn to new equipment. (RPTB at 88-89)." ENH fails fo mention that
Highland Park had a p're-mer'ger budget of 59.5 million to that same end. (CX 545 at 20).
7. Emergency Care
ENH claims that it has significantly 'imprO\}ed the emergency care rendered at Highland
Park. (RPTB at89-90). Prior to the merger, the Emergency Department at Highland Park was
“very good,” and was “on par, if not beﬁer” than Highland Park’s peers. (Newton, Tr. 394-5).
Throughout the 1990s, Highland Park had continually made improvements to its emergency care:

it had implemented a fast-track program to improve turnaround times; it had added physician

assistants to the emergency room; it had streamlined the radiology process; and it had reduced the
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time that it take for a patient to receive an EKG. (Harris, Tr. 4266-70). Furthef, Highland Park
planned to “expand the Emergency Department from a facilities standpoint.” (Newton, Tr. 394‘).
i e,

, s
-
(Rlomano, 'i"r. 3111-2, in camera; Harris, Tr. 4204-07).

8. Laboratory Services

ENH asserts that it made significant changcs in the lab services that were furnished at
' ﬁighiaﬁd Park. (RPTB at 90-91). Prior to the merger, Highl'and Park’s joint venture for
laboratory services with Lake Forest “operated actually exceptionally well,” providing Highiandl
Park with “greater specialty in terms of some pathologists on staff.” (Newton, Tr. 395-6). The
joint venture also increased the quality of the services because it afforded Highland Park’s lab
“greater volume,” “access to greater human pathology,” and .tlllle “opportunity to provide a greater
benchmark in terms of [the lab’s] performance.” (Newton, Trt. 596-7). {_
./

(Romano, Tr. 3178, in camera). {§

I, (Romano, Tr. 3179, in camera).

9. Pharmacy Services |
ENH highlights changes to pha\rmacy services at Highland Park, including the installation
of Pyxis, an automated drug distribution system. (RPTB at.91-92). But the changes are no

different than those irhplemented,by Highland Park before the merger. . Highland Park’s strategy

47



was to repeatedly implément *‘the latest technology to support patient care across the continuum.”

(CX 1868 af 12). ENI'{ takes c.redit for its system when it was not until the late 1990s that there

was a “trend” in which pharmaCéutica}s and medications were decentralized to' be located on the

unit itself. (Newton, Tr. 39718). Iﬁdeed, the Pyxis system did not become available to hospitals

until the late 1990s. (/d. at 398) Pyxis costs only about $20,000 per machine, and {-

_} (Newton Tr 399; Romano, Tr. 3180, in camera).
10.  Cardiac Surgery and Interventional Cardiology

ENH touts the benefits of introducing cardiac surgery and interventional cardiology
programs at nghland Park. (RPTB at 94-96). But there is nothing new here. ENH today runs
successful joint cardiac surgery programs w1th SWCdlSh Covenant and Weiss Hospital. Before
the merger, Hightand Park already had plans to open a cardiac surgery program with Evanston or

another hospital. (N ewton, Tr. 335-8; CX 1868 at 13). Highland Park and Evanston executed a
contract for a joint cardiac sprgery program before the merger.‘ (Newton 335-6; CX 2094). If
there had been no merger ‘with Evanston, Highland Park was ready to pursue a joint program
with Northwestern Memonal or Lutheran General (Newton, Tr. 338)..

The same is true w1th the mterventlonal cardiology program. Highland Park’s medical
staff included physicians with the expertise to perform interventional cardiac procedures.
(Newton, Tr. 466). Hiéhland Park planned to expand the diagnostic capabilities of its existing
cardiac catheterization labv and to provide emergent angioplasty in conjunction with the planned

cardiac surgery program or even “without open heart on-site.” (Newton, Tr. 337, 416-7).

ENH notably now excludes from its list of “improvements™ heart attack care. {-
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.}
B Romano, Tr. 3212-3, in camera).
11.  Intensivist Program

ENH also claims credit for the intensivist program atw Hli"ghland Park. (RPTB at 96-97).

e
, e
_} (Romano, Tr. 3113-14, in camera; Ankin, Tr. 5078). I
.
I (/o ko, Tr. 5104-5, in camera).
| 12.  Electronic Medical Reéords System
B ENH contends that it improved quality by installing ‘;EPIC,” an electronic medical

records system.’ (RPTB at 97-99). There are a number of electronic medical records systerhs |
other than EPIC, including Meditech and McKesson. (Wagner, Tr. 4067-9).. Individual hospitals
have purchased EPIC as well as these competing systems. (Wagner, Tr. 4067-9). - |

(N
]
IR (Wagner, Tr. 4069-70; Neaman, Tr. 1251; Romano, Tr. 3161-2, in
camera). (N
...
]
. (Romano, Tr. 3160, 3165-6, in camera). (NN
]
(Newton, Tr. 333-34; Romano, Tr. 3165, in camera).

To the extent that quality of care today at Highland Park is better than 1999, the critical
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question is whether this'merger was necessary to attam the improvements. The answer is no.
Indeed, ENH tacitly cc;ncedes &ﬁs point. There is, then, quite simply no basis upon which the
Court could conclude that this mérger produced verifiable, quantifiable improv'ements in the
quality of care that outweigh ;:he su‘bstantial, quantified and verified harms to competition that

this merger caused.
L

CXCRPUE | V.
THIS MERGER IS LIKELY TO LESSEN COMPETITION IN THE FUTURE
ENH misstates Complaint Counsel’s case as }imited to the “past” and on “past, one-time
price increases” that occurred in 2000 but will not produce anticompetitive effects in the future.
(RPTB at 107-108). ENH {s simply incérfect. ‘Coﬁnplaint Counsel demonsfrated that, beginning
'in 2000 and continuing thereafter, ENH repeatedly exercised its market power and increased
prices to héalth pla;ns, inter alia, by insisting that all three hospitals be paid under the. more
 favorable pre-merger contract of either Evanston or Highland i’ark and then adding a “premium”
on top of that; by converting contracts to discount off charges arrangements that permit ENH
unilaterally to raise prices; agd by continuously (sometimes twice a year) subjecting discount off
charges contracts to higher plricés by increa.sing chargemaster list prices. The contracts entered
into between ENH and the health plans in 2000 remain in effect today, except that the prices
have increased more with time. (CCPTB at 33-34). As a result, the anticompetitive effects of
these events are in effect vtbday and will continue until a divestiture of Highland Park is ordered. -
Moreover, Complaint Counsel, through traditional market structure analysis,
demonstrated that this merger has substantially lessened competition and, given the structure of

the market, is likely to continue to do so in the future because the merger created a “highly

concentrated” market in which it is “presumed” that the merger will illegally enhance market
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power. Merger Guidelines § 1.51. (CCPTB 55-56). .

To this day, health plans testified that they must pay ENH’s higher prices because

"

alternative network configurations that exclude ENH and rely on lower-cost hospitals located
outside the ENH geographic ﬁnarket are not viable for local cus‘{lomers. }(E. g., Foucre, Tr. 901-2,
925-6, 931-4). One only need look at United’s example to uil(i'erstand the cohtinuing market '
poverthat BN s,
e
.
—} (Foucre, Tr. 888, 892-3', 897, 906-9, 1085, 1091, 1093,

1096, 1103-4, in camera). This evidence is highly probative that the merger will continue to

have future anticompetitive effects: “past performances imply an ability to continue to dominate
with at least equal vigor.” U.S. v. General Dynamics Corp., 415 U.S. 486, 501 (1974); A

ENH also mistakenly reasons that the Clayton Act, be Iprohjbiting acquisitions that are
anticompetitive “in their incipiency,” applies only to transactior.l's that demonstrably will have
anticompetitive effects “in the future.” (RPTB at 107-8). As -the legislative history makes clear,
however, the “incipiency “ standard bans mergers that might exé:ﬁ ﬁossibly be anticompetitive,
rather than only those mergers with actual future anticompetitive effects. Thus, as stated in the
Senate Report accompanying the 1950 amendments to the Claytoﬁ Act: “The intent here, as in
other parts of the Clayton Act, is to cope with monopolistic tendencies in their incipiency and
well before they have attained such effects as would justify a Sherman Act proceeding.” S. Rep.
1775, 81st Cong., 2d Sess. 4-5 (June 2, 1950): And, according to the corresponding House

Report, the incipiency standard makes it “unnecessary for the Government . . . to show that, as a
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result of the merger, [the merged firm] had already obtained such a degree of control that it

. }
possessed the power to destroy or exclude competitors or to fix prices.” H.R. Rep. No. 1191,
81st Cong., 1st Sess. 8 (Aug. 4, 1949). |
) ' '
Thus, the incipiency standard does not constitute a limited prohibition of only those

mergers that will have demonstrable anticompetitive effects in the future. As the Supreme Court

! " I

concluded in a case cited by ENH, a violation of Section 7|depe11ds on whether a “substantial
lessening of competition occurred or was threatened by the acquisition.” General Dynamics,
415 U.S. at 498 (emphasis added).” ‘ .
VL
THE “COPPEEWELD” DEFENSE EAILS TO SAVE THIS MERGER

ENH renews its stale assertion that because of the Northwestern Healthcare Network (the
“NH Network™), Evanstop and Highland Park were already “one person” at the time of their
merger and, therefore, not sybject to Section 7 of the Clayton Act. (RPTB at 110-113). ENH’s
argument draws from the holding in Copperweld Corp. v. Independence Tube Corp., 467 U.S.
752 (1984), that a parent COrpbration and its subsidiary were a single entity that could not engage
in an intra-company conspirecy in violation of Section 1 of the Sherman Act. (RPTB at 112).

Even if Evanston and Highlend Park merged through the formation of the NH Network,

their merger is subject to Section 7 review. Courts routinely entertain merger challenges that are

filed a significant time after the merger occurred. E.g., General Dynamics, 415 U.S. 486

4 ENH is trying to hide behind its pricing policies since 2002, after the FTC opened its
investigation. (CX 20 at 1). However, ENH cannot “stave off” enforcement actions “merely by
refraining from aggressive or anticompetitive behavior when such a suit was threatened or
pending.” General Dynamics, 415 U.S. at 504-05; see Hospital Corp. of America, 807 F.2d at
1384. This case offers textbook support for this principle: after the FTC initiated the
investigation, ENH offered United a more favorable contract at the same time it asked United to
voice its support for the merger to the FTC. (CX 6284 at 1-2; Foucre, Tr. 921-5, 927).
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(complaint filed 8 years after merger); E.L duPont, 353 U.S. at 597 (complaint filed 30 years
after merger). Section 7 permits a merger challenge at “any time the acquisition threatens to
ripen into a prohibited effect.” E.I duPont, 353 U.S. at 597. I‘ndeed, Copperweld recognized
that, notwithstanding the holding regarding intra-company consé:iracies, “A corporation’s initial
acquisition of control will always be subject to scrutiny under .I .. § 7 of the Clayton Act.”
Cop;lylerweld, 467 U.S. at 777. Thus, Evanston’s mérger w1th i—IIi\ghland Park is subject to Section
7 ;fegardlesls whether it took place through the NH Network’s formation or in 2000.

That the parties may not have been required to file a Report and Notification Form
pursuant to the Hart-Scott-Rodino Act does not change this conclusion. (RPTB at 111-112).%
The élayton Act makes clear that the administration of the HISR Act has no bearing on an FTC |
action brought under Section 7: “Any action taken by the [FTC] . . . or any failure . . . to take ar;y
action under [the HSR Act] shall not bar any proceediﬁg or any action with reépect to such
acquisition at any time under any other sgction of this Act.” 15 U.S.C. § 18a(i).

Factually, Evanston and Highland Park do not qualif; Ifor the Copperweld defense. Each
hospital, before the merger in 2000, remainéd a “separate econc;}rﬁc actor[] pursuing separate
economic interests,” and their merger “suddenly brought together economic power that was

previously pursuing divergent goals.” Copperweld, 467 U.S. af 7 69. The NH Network’s

organizational documents protected each member hospital’s independence, the autonomy of its

“® ENH fails to present any evidence to support its naked assertion that the Evanston-

Highland Park merger was not subject to the HSR Act filing requirements. The exhibit on which
it relies merely sets forth a hypothetical transaction among Hospital Network A, Hospital B and
Hospital Holding Company C. (RX 586 at 1-2). The exhibit is double hearsay, and not
admissible for the purpose of proving the facts asserted therein, see F.R.E. 801(c), such as its
description of the business relationship that actually existed among the NH Network and the
individual member hospitals. See JX 19 5. Further, the exhibit merely sets forth the author’s
expectations regarding the future conduct of the NH Network and its members, and it certainly
cannot be used as evidence that the events set forth in the exhibit actually took place.
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medical staff, and the autonamy of its management and financial operations, and each hospital

explicitly preserved riéhts to vs;ithdraw from the Network and discretion to hire and fire the
hospital’s executives. (CX 1831 at 9, 10, 13; CX 1777 at 49-50, 72, 77).

| Exercising this auton'c.)my, tﬁe NH Network’s members, including Highland Park and

Evanston, kept “slicing each other up in the market” and “undercutting each other” to attract

! 4

business from health plens: (CX 1768 at 3). Unlike a true; subsidiary, each NH Network hospital
routinely repudiated the nominal “parent” corlnpany and “operated as [an] independent” entity.
(CX 6305 at 6 (Stearns, Dep.); Newton, Tz. 307); see| Copperweld, 467 U.S. at 771.

The mechanics of this merger and the dissolution of the NH Network further confirm that
Evanston and Highland Pa;r‘k were not a. siﬁgle lentify controlled by the NH Network. Tellingly,
the NH Network did not direct the hospitals to merge; instead, Evanston and Highland Park
independently agreed to merge and gratuitously notified the NH Network of their plans. (CX
2186 at 2j. Likewise, the NH Network members confirmed tﬁeir independence — and repudiated
Copperweld — when in 1999 the member hospitals voted to dis‘solve the NH Network rather than
submit thems'elvcs to the “fu}i control” of the NH Network. (CX 2231 at4; CX 872at7; CX
1833 at 2; Neaman, Trt. 1016-17; RX 592A at ENH RS 000880; CX 6306 at 2 (Mecklenburg,

Dep.); CX 6305 at 6-7 (Stearns Dep.)); see Copperweld, 467 U.S. at 771-72.
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VIL
DIVESTITURE OF HIGHLAND PARK IS REQUIRED AND APPROPRIATE

ENH presents a multi-faceted attack on the FTC’s proéosed remedy to avoid having to
divest Highland Park. (RPTB at 113-126). Missing from ENﬁ"s discussion of why divestiture
would purportedly harm the public interest and why a lesser re;nedy would suffice is the very'
reascl)ln the Clayton Act (and courts applying it) favors divest'it;re\:: divestiture is the only remedy
th'alt will relstore competition. As separate entities before the merger, Highland Park and
Evanston competed for placement in the provider networks assembled by health plans and sold to
local employers. (CCPTB at 21-26). That competition benefitted consumers by requiring
Evanéfon and Highland Park to lower prices, operate more efﬁciently and provide better quality'
of care. Highland Park, as an independent hospital, was ready, willing and able to continue the |
competition (CCPTB at 26-28), and it is the restoration of this competitive dynamic that
Complaint Counsel seeks in its proposed divestiture order. |

A. Divestiture Is the Appropriate Remedy

Once liability has been decided, Section 11(b) of the Cl;ytbn Act contemplates that the
Commission “shall” order a divestiture. 15 U.S.C. § 21(b). Much of the case law has “echoed
this sentiment and found divestiture the most appropriate mea1;5 fof restoring competition lost as
a consequence of a merger or acquisition.” Chicago Bridge & Iron, Docket No. 9300 at 93.

ENH seeks an exception to the rule on a claim of “hardship.” (RPTB at 114 {citing
United States v. Int’l Tel. & Tel. Corp;, 349 F. Supp. 22, 31 (D. Conn. 1972)). But ENH does not
identify the hardship in this case that would entitle it to an exception to the rule of divestiture.

Moreover, in order to invoke a “hardship” claim, there must first be a remedy short of divestiture

that would actually and effectively redress the violation — which ENH has failed to identify. “If
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the Court concludes that othér measures will not be effective to redress a violation, and that
1

complete divestiture is a necessary element of effective relief, the Government cannot be denied
the latter remedy because economic hardship, however severe, may result.” E.I du Pont, 366

1l . ) .
U.S. at 327. There is no remedy other than divestiture that would as effectively restore the

1

competition lost through the merger, and ENH’s hardship-claim is therefore irrelevant.

B. ENH Has the Burden to Prove that Divestiture Should Not Be Ordered

Contrary to ENH’s assertion (RPTB at 114-115), it is ENH who bears the burden of

proving that a remedy short of divestiture is appropr%ate: the “burden rests with respondent to
demonstrate that é remedy other than full divestitﬁre would adequately redress any violation
which is found.” Fruehauj'" Corp., 90 FTC 851, 892 (1977) (emphasis added). ENH must
come forth with “clear and convincing” evidence that something short of divestiture is more
appropriate. Diamond A{kali Co., 72 F.T.C. 700, 742 (1967). ENH has failed to come forward
with any legitimate proof that a non-divestiture remedy woulci be equally effective as divestiture,
and the record shows that such evidence simply does not exist.*

C. ENH Failed It'o Prove that Divestiture Is Not the Appropriate Remedy

ENH offefs a host of reasons as to Iwhy divestiture wéuld not be in the public interest, all '
of which amount to nothing more than unfounded speculation. (RPTB at 116-123).

1. Divestiture Will Benefit Consumers

ENH contends that divestiture will harm the community by eliminating or threatening a

number of quality of care improvements at Highland Park. (RPTB at 116-20). Contrary to

ENH’s contentions, divestiture of Highland Park will benefit consumers, not harm them.

9 - ENH misplaces reliance on U.S. v. Crowell, Collier & MacMillan, Inc., 361 F. Supp. 983,
991 (S.D.N.Y. 1973) because that case addressed only the issue of liability and had nothing to do
with remedy.
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Evaluation of a merger remedy begins with the basic premise that the merger violated

Section 7, which is to say that anticompetitive harm has occurred (or is likely to occur) and that
: "
the Court has already found that quality improvements (1) did not occur or were not significant,
(2) did not oﬁtweigh the anticompetitive harm created by the n;erger, and (3) that Highland Park,
on its own or with another person, would have achieved substz;ntially the same quality '
improvements. Thus, it logically follows that even if a dive'sti:cu‘re were to erode all of the
alieged qu.';xlity improvements at Highland Park, divestiturg could not, on balance, harm
consumers because the divestiture would also be expected to eliminate the anticompetitive harm
fhat exceeded the quality benefits.”
| 2. Divestiture Will Not Erode Quality of 'Care at Highland Park

Contrary to ENH’s hyperbolé (RPTB at 116-120), quality of care at Highland Park will |
not diminish as a result of the divestiture. ENH provides no valid reason to believe that an
acquirer of Highland Park (1) would not continue cardiac surgery at Highland Park, (2) would

not pursue its own EPIC license after divestiture, or (3) that the management of Highland Park

would deteriorate after divestiture.’!

Well before they agreed to merge, Highland Park and Evanston, in April of 1999, signed

an agreement to develop a joint cardiac surgery program at HigIﬂaﬁd Park. (Rosengart, Tr. 4527-

30, 4557-8; CX 2094). This agreement is an asset that the acquirer will have the right to enforce

and keep in place at Highland Park after the divestiture. {[ i N EREEEEEEEEREEE

50 There is no evidence that the true costs of a divestiture (aside from the liability
considerations) would off-set this expected net gain to consumers.

3t Divestiture would not have a significant impact in other areas where ENH alleges post-

- merger quality improvements at Highland Park. (See CCFF 2567-2580).

2. Pursuant to CCPO JIL.A,C,E, ENH would be obligated to divest these rights to an
(continued...)
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. 1 '
R (1 omano, Tr. 3060, in camera).
N

I (Romzno, Tr. 3193, in camera)

ENH currently operates a joint cardiac surgery program with Swedish Covenant and

! " b

Weiss Memorial, each.pursuant-to an afﬁhatlon agreement (See CCFF 2363-2372). Mr.
Newton, who today runs Swedish Covenant, testified that the arrangement is “exceeding its
quality parameters,” and ENH is comfortable with the results from the Weiss Memorial program
to continue participation in it. (Newton, Tr. 424; Rosengart Tr. 4502-4).

It is also likely that an acquirer of nghland Park would retain the EPIC computer system
now used by ENH in all of its hospitals.** Complaint Counsel’s Proposed Order requires ENH to
frovide transitional services to the acquirer for 12 months, including services to allow the
acquirer to obtain and implefnent its own cofnputer system, aﬁd requires ENH to grant a non-

exclusive license to the acquirer to give it access to EPIC until the acquirer can obtain its own

license (if it so chooses). '(C‘C‘PO YI.G. and ] ILD.).”

2 (...continued)

acquirer who could then continue to practice cardlac surgery pursuant to that affiliation
agreement. It is likely that an acquirer would elect to simply continue providing cardiac surgery
as it is done today. Because cardiac surgery is likely to be retained, any other alleged benefits
flowing from its existence, such as interventional cardiology, heart attack care, intensive care,
and nursing would also be retained by the post-divestiture Highland Park.

53 If Highland Park is divested, the new operating room suite, the equipment used in cardiac
surgery, and the clinical protocols all would remain in place at Highland Park. (Rosengart, Tr.
4558-60; Complaint Counsel’s Proposed Order (“CCPO”) 1§ 1.O., ILA.).

| _} (Romano, Tr. 3197, in camera).

s ENH provides no ev1dence to show what the EPIC license 1tse1f costs (that is, the license

(continued...)
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ENH’s rhetoric aside, there is no reason to credit the new Highland Park with inferior
management that will permit quality of care to slide.’*® Befote the merger, Highland Park had
appropriate committee structures in place to look at quality isslues, peer review issues, and risk
management activities, and took disciplinary actions when necgssary and sought outside advice
whien appropriate. (CCFF 2210-26). {l—‘ !

. ‘ : o)
]
I (5. c.g., Silver, Tr.
3848-50, 3864; Romano, Tr. 3196-97, in camera). To assure continuity of management at
Highland Park, Complaint Counsel’s Proposed Order requires ENH to cooperate, and ﬁot
iﬁteri;ere, with an acquirer to hire key personnel from among 'EINH’s ranks. (CCPO JILH.).

Nor would a divestiture necessarily cut off Highland Park’s academic related contacts
with ENH. ENH cites no reason why doctors would lose their incentive to continue their
professional development at Northwestern Memorial or other hospitals. To the exteﬁt that there
would be information sharing concerns that would make int%:réwtion less beneficial, and those

concerns could not be resolved contractually, it is doubtful that any lost integration would be

particularly detrimental. An important underlying fact is that {—

5 (...continued)

only, not counting other installation and training costs). Thus, ENH cannot argue that it would
be too expensive for an acquirer to obtain its own license. (RPTB at 119-120).

The new management at Highl

and Park may even outperform ENH’s current

4 ]

(See CCF 1439, in camera; 2205, in camera, 2230-31; ilver, Tr. 3931-32, in camera). |
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| ’ .
B (Romano, Tr. 3118, 3123-5, 3218-22, in camera).”’
3. Divestiture Can Be Expected to Restore Competition
_ | '
ENH further spectilates that divestiture will not significantly increase competition

because, among other things, ENH will not “forget” what it has learned about demand for its

services among healtlrplans. (RPTB at 121-123). ENH aéain confounds liability with remedy.
In finding a Section 7 yiolation, the Court will have found that the merger enhanced ENH’s
market power and the cause of ENH’s significantly h'i.gher relative pricé inc;reases was market
power rather than “learning about demand.” If “léarning about demand” did not explain the price
increases in the first place \;vhen considériﬁg lia:biliiy, it cannot explain the continuation of those
price increases for remedy purposes. )

The health plan witnesses testified that having Highland Park as an independent entity
gave them a valuable‘ alternative with which to restrain Evans¥on’s prices. (CCPTB at 21-28).
Evanston may not be able'to forget what it has learned, but the restoration of the competitive
dynamics that existed b'efbrel‘c'he merger would likely prevent Evanston from predicating
anticompetitive pricing on tlllat knowledge.‘ Health plans will tell Evanston that it is not entitled
to the prices of major teaching hospitals (CCPTB at 62), and if Evanston persists, health plans

will then be able to turn to the new Highland Park and other hospitals offering services

5 ENH claims that the loss of access to clinical protocols would deprive Highland Park of

access to subspecialists with knowledge of clinical advancements. (RPTB at 117). It is unlikely
that divestiture would effect the use and development of such protocols. {

IR (% omano, Tr. 3170-71, in camera).

58

ENH also argues that divestiture would not restore competition because before the merger
Evanston and Highland Park were not “close” competitors. (RPTB at 120-121). Again, this
contention only denies liability and is therefore irrelevant to remedy, and is factually incorrect.
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comparable to Evanston.

ENH adds that it would be unfair for the Court to order divestiture given that the
Complaint was filed more than four years after the merger and that ENH improved quality at

. A
Highland Park. (RPTB at 122). ENH cites no case law to support this position and is again

simply arguing the liability issue. As discussed earlier, there is no time-limit on the FTC’s ability

\

o

to commence an antitrust challenge to a merger or brder a dilvestiture if the merger is illegal.
Chicago Bridge & Iron, Docket No. 9300.

ENH also seeks to shift the burden of showing that divestiture is appropriate onto
Complaint Counsel by claiming that Highland Park cannot survive 6n its own or find buyers.
(RPfB at 122-123). Not only is the burden on ENH, but the .elvidence contradicts ENH’s
assertions. Prior to the merger, Highland Park was in fact financially sound. \(CCFF 302-367). |
Moreover, Neele Stearns, Highland Park’s Chairman of the Board prior to the merger, testified
that Highland Park was an attractive candidate for other mergers. (CCFF 368-372). Evanston
wanted to merge with Highland Park in part because it was z;,f'raid someone else would acquire it.
(CCPTB at 31). ENH offers no evidence proving that anything' Ihés changed.

D. ENH’s Proposed Alternative Remedies Are Ipadeguate

ENH offers two alternative remedies that it claims are rhorel appropriate than divestiture.
Neither option, however, would effectively remedy a Section 7 violation. Relief in an antitrust
case must be effective to redress the violations and to restore competition. Ford Motor Co. v.
U.S., 405 U.S. 562, 573 (1972); E.I. du Pont, 366 U.S. at 326. The Commission itself has
* reiterated that fhe purpose of relief in Section 7 cases is to “undo the probable anticompetitive

effects of the unlawful merger, to restore competition to the state in which it existed at the time

of the merger, or to the state in which it would be existing at the time relief is ordered.” Retail
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Credit Co., 92 F.T.C. 1; 161((1978);'see also Olin Corporation, 113 F.T.C. 400, 619 (1990);
Ekco Products Co., 65' F.T.C. i163, 1216-7 (1964). It is against this standard, then, that ENH’s
proposed alternative remedies m'ilst be measured.

ENH first suggests ﬂ'l.at a “ﬁrior notice” order would be appropriate in this case
(Respondent’s Proposed Order A). Such an order would obligate ENH to notify the Commission
before acquiring any other hospitals in the rele;veimt geograi)hic market. (RPTB at 124-25).. ENH
does not explain how giving notice to the FTC for future acquisitions solves the problem of the
anticompetitive effects of this merger. K

ENH’s rationale for the prior notice remedy is that any Section 7 violation occurred
immediately after the merg;ar and was sﬁb.sequf':nﬂ}'l cured by quality improvements macie by
ENH after the merger. (RPTB at 124). This rationale, however, again confuses liability with
remedy. Section 7 liabili.ty means that the anticompetitive effects of the merger outweighed any
pro-competitive benefits. ' Among other things, this means tha;c the Court found that quality
improvements either did not occur or were not significant enough to avoid Section 7 liability.
Because the alleged qﬁalify i;ilprovements would have been coﬁsidered in determining liability in
the first place, it is not possiiale that qualit}; improvements could “cure” a Section 7 violation.
ENH is simply denying liability when, for the sake of argument on remedy, liability must be
presumed. ENH’s “pﬁor notice™ proposal therefore not only fails to achieve the purpose of a
merger remedy, but it does not even address that purpose.

ENH alternatively suggests that an appropriate order would be one that requires Evanston
and Highland Park to negotiate and maintain separate contracts with health plans. (RPTB at 125-

126). It is inconceivable that negotiation of separate hospital contracts without divestiture would

restore competition to its pre-merger state or to the state in which it would be existing at the time
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relief is ordered. This proposal does nothing more than divide managed care contracting

responsibilities among employees of the same firm. '

i

ENH asserts that there are hospital systems in the Chicago area with multiple hospitals
and separate contracts for each hospital, but it is sheer speculation to conclude that requiring the

same of Evanston and Highland Park will restore competition. Nothing here demonstrates that
3

1
v

separate contracting practices will actually transform a non-competitive market into a

competitive one. Separate contracting could just as well be viewed as a consequence of

competition, rather than as a means of restoring it.”

% Any attempt to create two independent decision-making competitors out of ENH without

divestiture would require implementation of a complex injunctive remedy. As the Supreme
Court noted in E.I du Pont, the “public interest should not . . . be required to depend upon the
often cumbersome and time-consuming injunctive remedy.” E.L du Pont, 366 U.S. at 333-34.
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t ' CONCLUSION

t

Respondent has presented a series of false and misleading statements of law and facts that
it hopes will distort the Court’s understanding of the true effects of this merger. But facts are
. ' .

stubborn and legal rules are strict. The record in this case plainly and unmistakably documents a

series of anticompetitive price increases imposed by ENH on health plans and their customers as

“ i ‘

a result of this merger’ 'Co'hfro_nted with thos'e stark record facts, ENH asserts that these
anticompetitive effects were “é;ltweighed” by increases in “quality of care” at Highland Park (but
not Evanston). These assertions, however! are insufﬁcient as a matter of law to justify -the
merger because Respondent has failed to come foﬁh with credible proof that this merger was the
only way to make quality changes at Highiand ‘Pa;rk, that the changes truly improved quality of -
care for consumers and that the benefits of the changes truly outweigh the harm. For these
reasons, Complaint Counsel respectfully submits that the only way to undo the harm and restore
competition is to order ENH'to divest Highla;nd.Park.

Respectfully submitted,
| Complaint Counsel
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