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Pursuant to 16 C.F.R. 9 3520), 1 The American Hospital Association ("AH"

respectfully moves for leave to fie the accompanying brief amicus curiae in support of

Evanston Northwestern Healthcare Corporation ("ENH") and for permission to partcipate 

oral argument.

The American Hospital Association is a national advocacy organization that

represents and serves hospitals and health care networks of all tyes and sizes. 

represents nearly 4 800 hospitals and health systems covering the entire spectrm of the field,

from large urban hospitals to community hospitals to small and tyically rural , critical access

hospitals. For over 100 years, AH has represented the interests of its members in legislative

and regulatory debates and in judicial matters. AHA also has long represented the interests of

its hospital members as to antitrst issues before the Federal Trade Commission ("FTC") and

the Departent of Justice Antitrst Division ("DOJ"). In recent years, AH has placed

particular emphasis on advocating on behalf of hospitals before the FTC as this body has

focused on competition issues of direct consequence to the hospital field.

AHA and its member hospitals have vital interests at stake in these proceedings.

Specifically, they have an interest in assuring that the standards and factors used to evaluate

hospital mergers, both prospectively and retrospectively, are reliable, objective and consistent.

The Initial Decision in this case abandoned the established standards set out in years of

federal precedent for defining the geographic market and evaluating the value of quality

improvements in a competitive effects analysis. It also ordered, without adopting a coherent

theory of anticompetitive effects, the break-up of a successful hospital merger years after

consummation.

AHA and its member hospitals wil be directly affected if this ruling is allowed to

stand. Not only wil hospitals constantly be at threat of divestiture actions, even years after

16 C. R. 3520) provides that "A motion for leave shall identify the interest ofthe applicant and state
how a Commission decision in the matter would affect the applicant or persons its represents. The motion -shall

also state the reasons why a brief of an amicus curiae is desirable.



the consummation of mergers, they wil never be sure what standards will be used to evaluate

the competitive effects of these mergers and if those standards are reliable or reflective of the

reality of the healthcare field. At best there will be confusion as to the applicable standards

and at worst those standards will guarantee a finding of anticompetitive effects as the FTC

relies on interested health insurance testimony to define the geographic market and refuses

adequately to consider quality care improvements that are a major benefit of hospital mergers.

This wil not only deter hospitals from pursuing pro-competitive mergers designed to

decrease health care costs and improve quality of care for patients, it wil cause significant

harm to both hospitals and patients as millions of dollars in merger-related quality

improvements and efficiencies are undone by divestiture orders that are based on shifting

standards and unreliable evidence.

AH respectfully suggests that the attched brief wil aid the Commission in

understanding the extent to which the Initial Decision has abandoned the established

framework for evaluating hospital mergers and has introduced a new methodology for

evaluating these mergers that wil not only lead to confusion as to the applicable standards

but wil assure that hospital mergers wil be evaluated based on unreliable and biased

evidence.

Additionally, AHA believes that given the complexity of the issues in this case and

the significant interest that AHA and its member hospitals have in assuring that a proper and

reliable framework is used to evaluate hospital mergers in this case and going forward

especially in. light of the FTC ' s ongoing retrospective review of completed hospital mergers

the AHA should be permitted to participate in oral argument.

For the foregoing reasons, AHA respectflly requests that the Commission grant its

motion to fie the attched brief amicus curiae and to participate in oral argument.



Respectflly submitted

Melinda Reid Hatton
AMERICAN HOSPIT AL ASSOCIATION
325 Seventh Street, N.
Washington, DC 20004
(202) 626-2336



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

a corporation.

Docket No. 9315In the Matter of

EVANSTONNORTHWESTERN
HEALTHCAR CORPORATION

Public Record

ORDER

Upon consideration of the Motion of the American Hospital Association for Leave to

File Brief Amicus Curiae In Support of Evanston Northwestern Healthcare Corporation and

for permission to partcipate in oral argument, the Commission finds that the proposed brief

and oral argument by amicus curiae wil assist in the determination of the matters presented

by this appeal.

Accordingly, IT IS ORDERED that the American Hospital Association hereby is

granted leave to fie the proposed 
amicus curiae brief and to participate in oral argument.

By the Commission

Issued:
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I. INTRODUCTION

The American Hospital Association ("AHA") is a national advocacy organization that

represents and serves hospitals and health care networks of all types and sizes. AHA represents

nearly 4 800 hospitals and health systems covering the entire spectrum of the field, from large

urban hospitals to community hospitals to small and typically rural, critical access hospitals. For

over 100 years , AHA has represented the interests of its members in legislative and regulatory

debates and in judicial matters. AHA also has long represented the interests of its hospital

members on antitrust issues before the Federal Trade Commission ("FTC") and the Department

of Justice s Antitrust Division DOl"

). 

In recent years, AHA has placed particular emphasis on

advocating on behalf of hospitals before the FTC as this body has focused on competition issues

of direct consequence to the hospital field.

In August 2002 , in response to numerous failed attempts by state and federal enforcers to

challenge pro-competitive hospital mergers
, 1 then-FTC Chairman Timothy Muris announced the

creation of the Merger Litigation Task Force. Its stated purose was to target completed (and

previously unchallenged) hospital mergers for special retrospective review.
2 Upon learing of

this initiative , the AHA met with Chairman Muris to voice its very strong concerns that such

actions were wholly unecessary, a significant waste of FTC resources , unfairly singled out the

hospital field for punitive retrospective challenges, and given the way such investigations are

See In re Adventist Health Sys. 117 F. C. 224 (1994); Federal Trade Comm n v. Freeman Hosp , 911 F.

Supp. 1213 (W.D. Mo. 1998), affd, 69 F.3d 260 (8th Cir. 1995); United States v. Mercy Health Servs. , 902 F. Supp.

968 (N. D. Iowa 1995); Federal Trade Comm n v. Butterworth Health Corp. 946 F. Supp. 1285 (W.D. Mich. 1996),

affd, 121 F.3d 708 (6th Cir. 1997); United States v. Long Island Jewish Med Ctr. , 983 F. Supp. 121 (E.

1997); Federal Trade Comm n v. Tenet Health Care Corp. , 186 F.3d 1045 (8th Cir. 1999); California v. Sutter

Health Sys. , 130 F. Supp. 2d 1109 (N.D. Cal. 2001).

Chairman Muris defended this retrospective inquiry as an exercise in "update(ing) prior assumptions about

the consequences of particular transactions and the nature of competitive forces in health care" based on "real-world

information." Timothy 1. Muris Evervhing Old is New Again: Health Care and Competition in the 21st Century

Prepared Remarks before 7th Annual Competition in Health Care Forum, Chicago, Ilinois, 19-20 (Nov. 7 2002).



typically handled, likely to cost hospitals millons of dollars in compliance with FTC requests

and subpoenas. Despite these well-founded objections , the Task Force undertook a lengthy

large-scale review of consummated hospital mergers in numerous markets going back a number

of years.

Predictably, this backward-looking review of unprecedented scale resulted in a challenge

to a consummated hospital merger; the FTC chose the acquisition of Highland Park Hospital

Highland Park") by Evanston Hospital ("Evanston ) and brought suit over four years after the

merger was completed and despite the fact that the agency failed to object prior to consummation

of the merger. The merged entity, Evanston Northwestern Healthcare Corporation ("ENH"), is a

relatively small hospital system operating in the nation s third largest metropolitan area and has

been operating as an integrated hospital system for nearly five years. If ENH had merged a few

years earlier-or later-it would not have been the subject of this enforcement action. But

ENH' s misforte was that its merger coincided with the culmination of a protracted effort by

the FTC to "reinvigorate the Commission s hospital merger program" after a series of

unsuccessful challenges to hospital mergers.

The timing of the Commission s challenge was not the only irregular aspect of its review;

the substantive basis for the Commission s challenge was equally unorthodox. Apparently

realizing that it would not succeed in bringing a conventional challenge to the merger based on a

geographic market representing the realities of the competitive Chicago hospital marketplace in

which ENH operated, Complaint Counsel instead proposed a geographic market consisting only

of the ENH system (three hospitals in all) in one count of its complaint. The only other count

See Press Release Federal Trade Commission Announces Formation of Merger Litigation Task Force
(Aug. 28 , 2002), available at htt://ww.ftc.gov/opa/2002/08/mergerlitigation.htm.


































































