
ORIGINAL
 

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION'
 

SECRETAR'I 

)
In the Matter of ) 

)

LABORATORY CORPORATION
 ) Docket No. 9345 
OF )AMERICA
 

) PUBLIC
 
and ) 

)

LABORATORY CORPORATION
 )

OF AMERICA HOLDINGS,
 )


corporations.
 ) 
) 

RESPONDENTS' MOTION TO COMPEL DOCUMENT PRODUCTION 

Respondents Laboratory Corporation of America and Laboratory Corporation of America 

Holdings (collectively, "LabCorp"), pursuant to 16 C.F.R. §§ 3.37(b), 3.38A, and 3.38(a), 

respectfully move to compel Complaint Counsel to produce all documents responsive to 

Respondents' First Request for Production of 
 Documents. Complaint Counsel has withheld 

documents based on the governent deliberative process privilege, the attorney work-product 

doctrine, and the governent informant privilege. Complaint Counsel has improperly invoked 

these privileges and must produce the withheld documents. Moreover, Complaint Counsel has 

not produced responsive communications with the Commission and has not included them on its 

privilege logs. It should be required to one or the other. 

BACKGROUND 

On December 17, 2010, Respondents served their First Request for Documents on the 

Federal Trade Commission, attached as Exhibit A (the "Document Requests"). On January 18, 

2011, Complaint Counsel served Objections and Responses to the Document Requests 
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("Objections and Responses"), attached as Exhibit B. Complaint Counsel also served Plaintiffs 

First Privilege Log, attached as Exhibit C.l 

In its First Privilege Log, Complaint Counsel asserted the governent deliberative 

process privilege and the attorney work-product doctrine for every document. Complaint 

Counsel also asserted the governent informant privilege with respect to certain documents. 

While the First Privilege Log included a "Description" column that purorted to describe the 

nature of the documents, the description was nearly identical for every document. Indeed, the 

only differences in the descriptions were the names of the senders and recipients and whether the 

document was an e-mail or an attachment - every description described the document as 

"regarding investigation of LabCorp's purchase of West cliff." 

Because the First Privilege Log failed to provide an adequate basis on which 

Respondents could assess the privilege claims and because it did not include internal FTC 

communications, Respondents conferred with Complaint Counsel via telephone on Januar 14, 

201 1. On that call, Complaint Counsel explained that all entries on the log pertain to 

communications with third paries. Complaint Counsel also confirmed that it had not produced 

or logged communications within the FTC, including communications between the FTC Staff 

and Commissioners. Respondents, in turn, questioned Complaint Counsel's various privilege 

claims and requested a revised privilege log adequate to assess the basis of the privileges 

asserted. Respondents also requested that Complaint Counsel either produce communications 

between FTC staff and the Commission/Commissioners or produce a log of those 

On December 17, 2010, Respondents also served the FTC with Defendants' First Request for Documents in 
the related preliminar injunction action pending in the United States District Court for the Central District of 
California, Case No. SACVIO-1873 (AG) (MLGx) (the "Preliminary Injunction Action"). The parties have agreed 
that discovery obtained in the Preliminar Injunction Action could be used in the instant proceeding, and vice versa. 
Accordingly, Respondents understand that Complaint Counsel's privilege logs apply to both the First Request for 
Production in the Preliminary Injunction Action as well as the Part II First Request, which covered substantially the 
same documents. 
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communications if Complaint Counsel believed that they were privileged. Complaint Counsel 

and Respondent could not reach agreement, but Complaint Counsel indicated that it would 

consider amending its First Privilege Log. 

On January 18,2011, Complaint Counsel served an Amended First Privilege Log, 

attached hereto as Exhibit D. The Amended Privilege Log stil did not provide enough 

information upon which Respondents could assess the privilege claims. Complaint Counsel also 

served Respondents with Plaintiffs Supplemental Privilege Log, attached hereto as Exhibit E. 

The Supplemental Privilege Log lists sets of communications between the FTC and third-parties 

(including an individual represented by Respondents' Counsel). On or about Januar 25, 2011, 

Respondents discussed their continued concerns regarding the privilege logs and also noted that 

Complaint Counsel failed to provide an affdavit. Complaint Counsel indicated that it would 

assess whether it had such an obligation and respond accordingly. Respondents again followed 

up on February 7 and 8, 2011 and were informed that an affdavit was pending. As of 
 this fiing, 

Respondents have not received that affidavit, and the paries have reached an impasse. 

ARGUMENT 

i. Complaint Counsel Should be Compelled to Produce Documents Withheld on the Basis of 
the Government Deliberative Process Privilege 

A. Complaint Counsel waived the privilege by failng to properly invoke it 

Complaint Counsel failed to properly assert the governent deliberative process privilege 

by not providing Respondents with an affidavit from an FTC Commissioner or another high­

raning agency offcial with delegated authority to invoke the privilege. This failure alone
 

waives the privilege. See L.H v. Schwarzenegger, 2008 WL 2073958, *7-8 (E.D. CaL. May 14, 

2008) (holding that the agency waived the privilege and noting that "an explanation why (the 

document) properly falls within the scope of 
 the privilege" is of 
 "critical importance"). 
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The agency head or high-ranking offcial with delegated authority must personally review 

the documents for which the privilege is asserted. Landry v. Fed Deposit Ins. Corp., 204 F.3d 

1125, 1135 (D.C. Cir. 2000); In re Union Oil Co. of 
 California, 2003 FTC WL 21642422 (June 

30, 2003) (citing Landry and holding that the privilege does not apply where it was not properly 

asserted). The procedural requirements are designed to "ensure that the privileges are presented 

in a deliberate, considered, and reasonably specific maner." Landry, 204 F.3d at 1135 (citations 

omitted). Courts "have not permitted staff attorneys, especially those who are participating in 

the pending litigation, to assert the privilege on behalf of the agency." United States v. Rozet, 183 

F.R.D. 662, 665 (N.D. CaL. 1998).
 

B. The privilege does not apply to the documents at issue 

Not only has Complaint Counsel waived the privilege by failng to properly invoke it, but, 

judging by the information Respondents can glean from the privilege log, Complaint Counsel's 

assertions of the privilege appear unjustified.2
 

The deliberative process privilege only applies to documents that are both deliberative 

and pre-decisionaL. See, e.g., Hongsermeier v. C.IR., 621 F.3d 890, 904 (9th Cir. 2010). The 

burden is on the governent to establish "what deliberative process is involved, and the role 

played by the documents in issue in the course of 
 that process." Coastal States Gas Corp. v. 

Dep't of Energy, 617 F.2d 854,868 (D.C. Cir. 1980). Complaint Counsel has failed to establish 

that the withheld documents are pre-decisional and has not even indicated to which Agency 

decision(s) the documents supposedly pertain. Maricopa Audubon Soc )lv. Us. Forest Serv., 

108 F.3d 1089, 1094 (9th Cir. 1997). 

Commission Rule 3.38A requires Complaint Counsel to provide a privilege log that "wil enable other 
parties to assess the claim." Complaint Counsel's privilege logs fall far short of 
 this standard in many respects, but 
Respondents have attempted to assess Complaint Counsel's claims given the information available and the 
discussions between counsel for Respondents and Complaint Counsel regarding the logs. 
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The Amended Privilege Log indicates that nearly all - if 
 not a1i3 - of 
 the supposedly 

privileged communications are between the FTC and the California Deparment of Justice.4 This 

is improper. A non-federal governental agency is only within the privilege if 
 it is advising the 

federal agency as though it is an unbiased consultant. See People for the Am. Way Found v. Us. 

Dep't ofEduc., 516 F. Supp. 2d 28,37 (D.D.C. 2007) (holding that a non-federal agency can be 

considered under the "consultant corollary" of the privilege, but it must be in an advisory 

position and not share responsibility and authority with the federal agency). A consultant canot 

"represent an interest of its own, or the interest of any other client, when it advises the agency 

that hires it." Dep't of the Interior v. Klamath Water Users Protective Ass 'n, 532 U.S. 1, 11 

(2001).
 

The California Deparment of Justice is far from an unbiased consultant. The Office of
 

the California Attorney General- par of 
 the California Deparment of Justice - has brought a 

qui tam lawsuit against Respondents alleging that capitated rates for laboratory testing services 

are too low. By contrast, the FTC's premise in the instant case is that Respondents' merger with 

Westcliff wil 
 lead to higher capitated rates. The FTC apparently seeks the opposite of the result 

that the California Attorney General's lawsuit attcmpts to achieve. Moreover, the California 

Attorney General investigated the LabCorp/Westclifftransaction and apparently declined to 

pursue an enforcement action, notwithstanding the FTC's decision to challenge the merger. 

Therefore, the privilege cannot apply to communications between the FTC and the California 

Attorney General- a non-federal agency whose interests are at odds with the FTC. This defeats 

the alleged privilege for all documents involving the California Attorney General. 

The Amended Privilege Log includes entries for voice messages that lack suffcient information for 
Respondents to decipher who are the parties to those communications. See, e.g., Ex. Cat 1,25. 

For example, the sixth entr of 
 the Amended Privilege Log is from Winston Chen 
(Winston.Chen@doj.ca.gov) to Matthew Teich (mteich@ftc.gov). Ex. C at 1. 
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With respect to the Supplemental Privilege Log, the FTC claims that communications 

between its staff and non-governental third parties - Emmett Kane and Danny Shoemaker - are 

also privileged. Mr. Shoemaker is the Interim Manager of Westcliff and, in that capacity, is 

represented by Hogan Lovells US LLP. Mr. Kane is the independent Monitor pursuant to the 

Hold Separate Agreement and is represented by his own attorney. Regardless of 
 who represents 

these individuals, they are independent of 
 the FTC and the governent deliberative process 

privilege clearly does not apply. 

Moreover, the governent deliberative process privilege is a qualified one and does not 

apply if 
 the "need for the materials and the need for accurate fact-finding override the 

governent's interest in non-disclosure." FTC v. Warner Commc'ns, Inc., 742 F.2d 1156, 1161
 

the evidence; 2)(9th Cir. 1984). The factors to balance these interests are: 1) the relevance of 


the availability of other evidence; 3) the governent's role in the litigation; and 4) the extent to 

which disclosure would hinder fran and independent discussion regarding contemplated policies 

and decisions. Id The documents at issue here are highly relevant because the California 

Attorney General's Offce conducted its own investigation into this transaction and apparently 

chose not to pursue litigation. Moreover, the California Attorney General's offce is actively 

pursuing a case against Respondents and other providers of clinical 
 laboratory services with a 

goal that appears to be at odds with the FTC's current case. To that end, communications 

between the FTC and the California Attorney General's Offce are relevant and unique to the 

FTC's fies. The FTC would clearly be required to produce these documents if 
 it was a private 

pary, and allowing the FTC to evade discovery of 
 them simply because it is a federal agency 

would be "fudamentally unfair." F.D.IC. v. Hatziyannis, 180 F.RD. 292, 293 (D. Md. 1998).
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Finally, the FTC has made no claim that disclosing these communications would hinder fran 

discussions in any way - nor would such a claim be valid. 

Complaint Counsel has failed to meet its burden in asserting the governent deliberative 

process privilege to all withheld documents, and those documents should therefore be produced. 

II. The Attorney Work-Product Doctrine Does Not Apply
 

The attorney work-product doctrine does not save Complaint Counsel's privilege claims. 

The work-product doctrine does not apply to e-mails from an attorney to a third-pary witness 

where the third party does not share a common interest with the party of 
 the disclosing attorney.
 

Ricoh Co. Ltd v. Aerojlex Inc., 219 F.RD. 66, 70 (S.D.N.Y. 2003) (finding waiver of 
 work-

product protection over e-mails defense counsel sent to an "independent" third-pary "in 

furtherance of an investigation of an affrmative defense"). Regarding communications with the 

Office of the California Attorney General, the FTC does not share a common interest with that 

Office, which has a case whose fudamental goals are at odds with that of 
 the FTC. Regarding 

communications with Mr. Kane and Mr. Shoemaker, the FTC waived any protection it might 

have had in certain information by disclosing that information to Messrs. Shoemaker and Kane, 

who are independent and do not share a common interest with the FTC. The withheld 

documents are therefore not protected by the work-product doctrine. 

Even if 
 the work-product doctrine did somehow apply to the documents at issue, that 

protection can be overcome by a showing that there is a substantial need for the materials in the 

preparation of the case and that the material canot be obtained without undue hardship. 16 

C.F.R § 3.31(c)(5). Here, the communications between the FTC and the Office of 
 the California 

Attorney General could contain exculpatory evidence that is particularly relevant to this case. 

The California Attorney General considered whether to bring a lawsuit of its own against 
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Respondents to challenge the acquisition of 
 West cliff, but it chose not to do so. Thus, the Office 

of the Attorney General has information that is highly relevant to Respondents' case and that it 

shared with the FTC. The FTC should not be able to claim such documents are protected work-

product in light of Respondents' substantial need for the information. 

III. The Government Informant Privilege Does Not Apply Once the Informer Has Been
 

Disclosed 

Complaint Counsel's assertion of 
 the governent informant privilege is also wholly 

without merit. The governent has a limited privilege to withhold an informant's identity. 

Once the identity of the informer has been disclosed, the privilege no longer applies. Roviaro v. 

United States, 353 U.S. 53, 60 (1957); see also In re MSC.Software Corp., 2002 FTC WL 

31433972 (May 7, 2002) (Chappell, 1.). 

In the January 14,2011 telephone conference with Respondents, Complaint Counsel 

represented that the withheld documents included the identity of informants whose names have 

already been disclosed to Respondents. Because the names of the governent's "informants" 

have all been disclosed, there is no basis whatsoever for the governent informant privilege. 

IV. Complaint Counsel Must Produce or Log Communications with the Commission 

Complaint Counsel, as a pary to the litigation, is required by Commission Rule 3.38A to 

submit a detailed log of 
 the items withheld from Complaint Counsel's fies. In re MSC.Software 

Corp., 2002 FTC WL 31433929 (Feb. 21,2002) (Chappel, 1.). Respondents' Document 

Requests seek documents within Complaint Counsel's fies, including communications with the 

Commission, yet Complaint Counsel has withheld those documents and has not included them 

on its privilege logs. Under Rule 3.31, "(CJomplaint counsel is (not) required to search for 

materials generated and transmitted between. . . complaint counsel and non-testifying 

Commission employees . . . ." Communications between FTC Staff and the 
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Commission/Commissioners are not, however, exempted. See In re ¡nova Health System Found., 

2008 FTC WL 2307161 (May 29,2008) (statement of 
 Commissioner Rosch) (concluding that 

the Administrative Procedures Act differentiates between Commission "employees" and 

Commissioners); see also Tax Analysts v. IR.S., 117 F.3d 607, 618 (D.C. Cir. 1997) ("In the 

governental context, the 'client' may be the agency and the attorney may be an agency 

lawyer."). As such, Respondents request that the Cour compel Complaint Counsel to produce 

all such responsive documents in its fies or, in the alternative, provide a privilege log including 

each such document. 

CONCLUSION 

For the reasons set forth herein, Respondents respectfully request that the Court grant 

Respondents' Motion to CompeL.
 

Dated: February 11,2011 Respectfully Submitted,

~ "- "5 ---.~~
J. Rooert Robertson 
Corey W. Roush 
Benjamin F. Holt 
Hogan Lovells US LLP 
555 Thirteenth Street, NW 
Washington, DC 20004- 1 109 
(202) 637-5600 (telephone) 
(202) 637-5910 (facsimile) 
robby.robertson@hoganlovells.com 
corey.roush@hoganlovells.com 
benj amin.holt@hoganlovells.com 

Attorneys for Laboratory Corporation of 
America and 
 Laboratory Corporation of 
America Holdings 
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UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

In the Matter of 
) 
) 

LABORATORY CORPORATION 
OF AMERICA 

) 
) 
) 

Docket No. 9345 

and 
) 

) 
PUBLIC 

LABORATORY CORPORATION 
OF AMERICA HOLDINGS, 

corporations. 

) 
) 
) 
) 
) 

CERTIFICATE OF CONFERENCE 

Respondents conferred with Complaint Counsel in an effort in good faith to resolve by 

agreement the issues raised by Respondents' Motion to Compel Document Production. On 

January 14,2011, counsel for Respondents held a telephone conference with Complaint Counsel 

in which the parties discussed the issues at length. Respondents and Complaint Counsel were 

unable to reach agreement on the veracity of 
 the privilege claims and on whether the FTC must 

produce - or include in its privilege log - documents within the FTC, including communications 

with the Commission. Although Complaint Counsel agreed to provide an amended privilege log, 

that log was stil insufficient. 

On or about January 25,20011, Respondents discussed their continued concerns 

regarding the privilege logs with Complaint Counsel and also noted that Complaint Counsel had 

failed to provide an affidavit. Respondents held two more telephone conferences with Complaint 

Counsel- on February 7 and February 8, 2011 - to further resolve the disputed issues. Despite 

those repeated attempts, Respondents' and Complaint Counsel were unable to resolve the issues 

raised by this motion. 
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Dated: February 11,2011
 Respectfully Submitted, 

#L:~ -­
J. Robert Robertson 
Corey W. Roush 
Benjamin F. Holt 
Hogan Lovells US LLP 
555 Thirteenth Street, NW 
Washington, DC 20004- 1 109 
(202) 637-5600 (telephone) 
(202) 637-5910 (facsimile) 
robby .ro bertson@hoganlovells.com 
corey.roush@hoganlovells.com 
benj amin.holt@hoganlovells.com 

Attorneys for Laboratory Corporation of 
America and Laboratory Corporation of
 

America Holdings 
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UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

In the Matter of 
) 
) 

LABORATORY CORPORATION 
OF AMERICA 

) 
) 

) 
Docket No. 9345 

and 
) 
) 

PUBLIC 

LABORATORY CORPORATION 
OF AMERICA HOLDINGS, 

corporations. 

) 
) 
) 
) 
) 

(PROPOSED) ORDER 

Upon consideration of 
 Respondents' Motion to Compel Document Production, 

any opposition thereto, and the Court being fully informed, 

IT is HEREBY ORDERED, that Complaint Counsel's Motion is GRANTED. 

IT is FURTHER ORDERED, that Complaint Counsel shall produce all documents listed 

in Plaintiffs Amended First Privilege Log in Response to Defendants' First Request for 

Documents to Plaintiff and Respondents' First Request for Documents to Federal Trade 

Commission, within _ days of this Order. 

IT is FURTHER ORDERED, that Complaint Counsel shall produce all documents listed 

in Plaintiffs Supplemental Privilege Log in Response to Defendants' First Request for 

Documents to Plaintiff and Respondents' First Request for Documents to Federal Trade 

Commission, within _ days of this Order. 

IT is FURTHER ORDERED, that Complaint Counsel shall produce all documents in 

Complaint Counsel's fies responsive to Respondents' First Request for Documents to Federal 
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Trade Commission, or in the alternative produce a privilege log pursuant to Commission Rule 

3.38A, within _ days of this Order. 

D. Michael Chappell 
Chief Administrative Law Judge 

Date: 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused to be filed via hand delivery an original with signature and 
one paper copy and via FTC e-fie a .PDF copy that is a true and correct copy of 
 the paper
 
original of the foregoing document with:
 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, Rm. H-159 
Washington, DC 20580 
secretary@ftc.gov 

I also certify I delivered via electronic mail and hand delivery a copy of 
 the foregoing to: 

D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, Rm. H-l 13 
Washington, DC 20580 
oalj@ftc.gov 

I also certify I delivered via electronic mail a copy of 
 the foregoing to: 

J. Thomas Greene 
Michael R Moiseyev 
Jonathan Klarfeld 
Stephanie A. Wilkinson 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 

Date: February 11,2011
 17C:/2~/\
Benjamin F. Holt
 

Hogan Lovells US LLP 
Counsel for Respondents Laboratory 
Corporation of America and Laboratory 
Corporation of America Holdings 
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Exhibit A
 



UNITED STATES OF AMERICA
 
BEFORE FEDERAL TRADE COMMISSION
 

)
In the Matter of ) 

)
LABORATORY CORPORATION ) Docket No. 9345 
OF )AMERICA
 

) PUBLIC

and ) 

)
LABORA TORY CORPORATION )
OF AMERJCA HOLDINGS, )

corporations. ) 
) 

RESPONDENTS' FIRST REQUEST FOR DOCUMENTS TO 
FEDERA TRADE COMMISSION
 

Respondents Laboratory Corporation of America and Laboratory Corporation of America 

Holdings (collectively, "LabCorp"), by their undersigned attorneys, Hogan Lovells US LLP, 

hereby demand that, on or before January 17,2011, the Federal Trade Commission ("FTC") 

produce all documents described below at the offces of 
 Hogan Lovells US LLP (Attn: 

Benjamin F. Holt), Columbia Square, 555 Thirteenth Street, NW, Washington, DC, 20004. This 

demand is made pursuant to FTC Rule of 
 Practice §§ 3.31, 3.34, and 3.37. 

DOCUMENT REQUESTS 

1. All Documents, from any time period, identified in the FTC's initial disclosures 

made pursuant to FTC Rule of 
 Practice § 3.3 l(b). 

DEFINITIONS 

1. "All" and "each," as used herein, shall be construed as all and each.
 

2. "Any," as used herein, means each and every.
 

3. "Concerning" and "related to," as used herein, mean analyzing, alluding to, 

concerning, considering, commenting on, constituting, comprising, containing, describing, 



dealing with, evidencing, identifying, involving, reporting on, relating to, reflecting, referring to, 

regarding, studying, mentioning, or pertaining to, in whole or in part. 

4. "Document" is used in the broadest sense and includes, but is not limited to, all 

writings, drawings, graphs, charts, spreadsheets, sound and video recordings, electronic data, or 

data compilations, and any other materials described in FTC Rule of 
 Practice §§ 3.34(b) and 

3.31 (c)( 1), whether printed, recorded, produced, stored, or reproduced by any mechanical or 

electronic process, or written or produced by hand. This also includes, but is not limited to, any 

infonnation contained in any computer, database, or word processing system, whether or not yet 

printed out, within the possession, custody, or control of 
 the FTC. A draft or non-identical copy 

(including one with notations) is a separate document within the meaning of this tenn. 

5. The "FTC," "You," and "Your," as used herein, means the United States Federal
 

Trade Commission and its bureaus, offices, predecessors, successors, and assignees, its present 

and fonner Commissioners, officers, employees, agents, servants, representatives, consultants, 

accountants, economists, and lawyers, and all other persons who are acting or have acted on 

behalf of, or who are or have been subject to the direction or control of, any of the foregoing. 

6. "LabCorp," as used herein, means Laboratory Corporation of America Holdings
 

and its domestic or foreign parents, subsidiaries, divisions, affliates, parnerships, joint ventures, 

and businesses, wherever located, including but not limited to LabWest, Inc., LabCorp's West 

Division, National Genetics Institute ("NGI"), Esoterix, and US LABS. 

7. "Person," as used herein, means any natural person or any business, legal, or
 

governmental entity or association. 

8. "Respondents," as used herein, means LabCorp.
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9. Any capitalized terms used but not defined herein shall have the same meaning 

assigned to them in the Complaint.
 

INSTRUCTIONS
 

1. Furnish alI responsive Documents in the possession, custody, or control of 
 the 

FTC or in the possession, custody, or control of 
 the FTC's representatives and agents. 

2. These document requests are continuing in nature. Under FTC Rule of Practice §
 

3 .31 (e), You are required to supplement Your responses and produce additional Documents if 

You obtains further or different information, and LabCorp specifically reserves the right to seek 

supplementary responses and the additional supplementar production of Documents before the 

preliminar injunction hearing or before triaL. 

3. Provide all electronically stored information ("ESI") and hard copy Documents in
 

standard, single-page Group iv TIFF format with accompanying extracted text and metadata in a 

Concordance load file. Provide Microsoft Access, Excel, and PowerPoint fies, as well as audio, 

audiovisual, and video fies, in their native formats. Produce the metadata for any responsive 

ESI with the responsive data, including the following fields: custodian, author(s), recipient(s), 

blind copy recipient(s), subject, fie sent date/time, fie creation date/time, fie modification 

date/time, fie last accessed date/time, beginning bates, ending bates, parent beginning bates, 

attachment(s) beginning bates, hash value, application type, fie type, fie name, fie size, fie
 

path, and folder path. Documents produced in native format shall be accompanied by a native 

link field. 

4. Where a claim of privilege is asserted in objecting to any request or sub-part 

thereof, and any document is withheld (in whole or in part) on the basis of such assertion, You 

shalI provide a log ("Privilege Log") in Excel format that identifies: 
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the privilege (including attorney-client or work product) that is being 

claimed with respect to each document; 

(a) the nature of 


(b) the type of each document;
 

(c) the date of each document;
 

(d) the custodian of the document;
 

(e) the author of each document;
 

(f) any addressees and recipients of each document (including those recipients cc-ed
 

or bcc-ed); 

(g) a description of each document containing suffcient information to identify the
 

general subject matter of 
 the document and to enable LabCorp and the Court to 

assess the applicability of 
 the privilege claimed, in accordance with Fed. R. Civ. P. 

26; and 

(h) the identity of any attachment(s), enclosure(s), cover letter(s), or cover email(s) of
 

each document. 

Attachments, enclosures, cover letters, and cover emails shall be entered separately on the 

Privilege Log. The Privilege Log shall include the full name, title, and employer of each author, 

addressee, and recipient, denoting each attorney with an asterisk. Submit all non-privileged 

portions of any responsive document (including non-privileged or redactable attachments, 

enclosures, cover letters, and cover emails) for which a claim of 
 privilege is asserted, noting 

where redactions to the document have been made. 

5. If the FTC at any time had possession, custody, or control of a document
 

responsive to these requests and if such document, or portion of such document, has been lost, 

destroyed, purged, or otherwise is not presently in the FTC's possession, custody, or control, 

4
 



then: (a) identify the authors, addressees, recipients, date, subject matter, and type of document; 

its loss, destruction, purge, or separation from the FTC's possession or 

control; (c) state the circumstances surrounding its loss, destruction, purge, or separation from 

the FTC's possession or control; and (d) state its present or last known location, including the 

name, address, and telephone number of each person believed to have possession of such 

document. 

(b) state the date of 


6. If You assert that part of a request is objectionable, respond to the remaining parts
 

of the request to which You do not object. For those portions of any document request to which 

You object, please state the reason for such objection and describe the Documents or categories 

of Documents that are not being produced. 

7. These document requests shall not be deemed to call for identical copies of 

documents. "Identical" means precisely the same in all respects; for example, a document with 

handwritten notes or editing marks shall not be deemed identical to one without such notes or 

marks. 

8. Unless otherwise indicated, the time period covered by these document requests is
 

from Januar 1,2008, and continuing in the future throughout the existence of 
 this Action. To 

the extent any document request uses the phrase "at any time" or otherwise indicates that this 

time period does not apply, the request is not limited by this period. 

9. The Documents responsive to these requests are to be produced as they were kept 

in the ordinary course of business and are to be labeled in such a way as to show which fies and 

offces they came from.
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10. In producing documents in connection with these document requests, each
 

document to be produced shall include all attachments, all enclosures, any cover letter(s), and 

any cover email(s) referred to in the document or originally associated with the document. 

11. The specificity of any single request shall not limit the generality of any other 

request. 

12. Unless clearly indicated otherwise: (a) the use of a verb in any tense shall be 

construed as the use of 
 that verb in all other tenses; (b) the use of 
 the feminine, mascul ine, or 

neuter genders shall include all genders; and (c) the singular form of a word shall include the 

plural and vice versa.
 

Dated: December 17,2010 Respectfully Submitted, 

J. Robert Robertson 
Corey W. Roush 
Benjamin F. Holt 
Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004.1 109 
(202) 637-5600 (telephone) 
(202) 637-5910 (facsimile) 
robby.robertson@hoganlovells.com 
corey.roush@hoganlovells.com 
benj amin.holt@hoganlovells.com 

Attorneys for Laboratory Corporation of America 
and Laboratory Corporation of America Holdings 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

)In the Matter of 
) 
) Docket No. 9345

LABORATORY CORPORATION OF 
)

AMERICA 
) 
) 
)

and ) 
) 

LAB 
)

ORA TORY CORPORATION 
OF AMERICA HOLDINGS, 

) CONFIDENTIAL 
) PURSUANT TO

Respondents. 
) PROTECTIVE ORDER 
) 

COMPLAINT COUNSEL'S OBJECTIONS AND RESPONSES TO RESPONDENTS' 
FIRST REOUEST FOR DOCUMENTS TO FEDERAL TRADE COMMISSION 

Pursuant to FTC Rules of 
 Practice §§ 3.31 and 3.37, Complaint Counsel Federal Trade 

Commission submits these Objections and Responses to Respondents' First Request for 

Documents to Federal Trade Commission. The full text of 
 Respondents' Request is set forth 

below, single-spaced and in italics, followed by objections and the response. 

Document Request 1: 

All Documents,from any time period, identifed in the FTC's initial disclosures made pursuant 
to FTC Rule of Practice § 3.31 (b). 

This response is made solely for the puroses of this action. This response does not
 

waive or limit the FTC's right to object on grounds of competency, relevance, materiality, 

privilege, admissibility as evidence for any purposes, or any and all grounds to the use of any 

documents or information in any subsequent proceeding in, or trial of, this or any other action. 



The FTC hereby reserves the right to raise and rely upon such other and further objections as 

may become apparent during the course of responding to discovery. 

The FTC objects to this Request to the extent it expressly or impliedly seeks information 

protected from discovery by the attorney-client privilege, the attorney work product doctrine, 

self evaluative privilege, audit privilege, governent deliberative process privilege, governent 

informant privilege or other privileges or reasons for non-production. Documents and 

information covered by such privileges are not subject to disclosure. Inadvertent disclosure of 

privileged information is not intended to be, and may not be construed as, a waiver of any 

applicable privilege. These objections include but are not limited to the following: 

a. On the basis of 
 the work product doctrine and attorney-client privilege, the 

FTC objects to ths Request to the extent it calls for the production of notes, 

data compilations or summaries, internal communications, internal forms, or 

memoranda of FTC attorneys and staff or correspondence and documents 

exchanged between the FTC and its agents or non-testifying experts; 

b. On the basis of the work product doctrine, attorney-client privilege, and 

governent deliberative process privilege, the FTC objects to this Request to 

the extent it calls for the production of any communications, memoranda, or 

documents between FTC attorneys or staff or between FTC attorneys or staff 

and FTC Commissioners or their staff; 

c. On the basis of government informant privilege, the FTC objects to this 

Request to the extent it calls for the production of complaints or documents 

received from confidential governent informants or documents that 

necessarily would identify the informants. 
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The FTC objects to this Request to the extent it expressly or impliedly seeks proprietar, 

confidential, financial, trade secret or commercially sensitive information from third parties that 

could harm third paries' competitive or business positions or result in a breach of 


the FTC's 

obligation to maintain the confidentiality of such information. Any confidential or proprietary 

information wil be produced pursuant to the Protective Order agreed to by the paries in this 

matter dated December 1,2010, the Order of ALl Chappell dated December 1,2010, and the 

Order Granting Joint Motion for a Stipulated Protective Order in the federal action dated January 

4,2011. 

The FTC objects to this Request to the extent that it would require the FTC to search 

and/or provide information from every current and former employee of 
 the FTC as generally 

overbroad and unduly burdensome, and for the independent reason that such requests are 

prematue, overbroad, unduly burdensome, and neither relevant nor reasonably calculated to lead 

to the discovery of admissible evidence. 

The FTC objects to the definitions of 
 the "FTC," "You," and "Your" as overbroad and
 

unduly burdensome to the extent they include paries other than the FTC or its employees.
 

The FTC reserves the right to redact all irrelevant, privileged, or otherwise protected
 

material in the documents that it produces in this action. 

The FTC objects to this Request to the extent responsive information is contained in or 

can be derived from Defendants' own documents and data and the burden and expense of 

deriving or ascertaining such information is substantially the same for Defendants as it is for the 

FTC. 

Subject to and without waiving these objections, the FTC has produced all responsive, 

non-privileged documents that are identified in the FTC's initial disclosures made pursuant to 

3 



FTC Rule of 
 Practice § 3.31(b) as exhibits to the FTC's Motion for Preliminar Injunction, and 

in conjunction with its Administrative Action Initial Disclosures on December 23, 2010, 

December 30,3010, Januar 6, 2011, January 7,2011, Januar 11,2011 and Januar 13,20.1 1. 

Because of objections by certain third paries to production oftheir materials, the FTC wil 

produce additional responsive documents once any pending motion related to those objections is 

decided and/or the time for seeking further protection by the notified third paries has elapsed. 

The FTC has answered this Request to the best of its knowledge at the present time, based upon 

its investigation to date. The FTC states that its investigation is ongoing, and the FTC 

specifically reserves the right to supplement and amend this response, including the interposition 

of additional or different objections, when and if it becomes necessar. 

Dated: January 18,2011 

Respectfully submitted,
 

By: 7i-Gn~K' 
J. Thomas Greene 
Bureau of Competition 
Federal Trade Commission 
600 Pennsylvania Ave., NW 
Washington, DC 20580 
Telephone; (202) 326-2531 
Facsimile: (202) 326-2624 
tgreene2@ftc.gov 
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UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

)In the Matter of 
) 
) Docket No. 9345

LABORATORY CORPORATION OF 
)

AMERICA 
) 
) 

)
and ) 

)
LABORATORY CORPORATION 

)
OF AMERICA HOLDINGS, 

) CONFIDENTIAL 
) PURSUANT TO

Respondents. 
) PROTECTIVE ORDER 
) 

CERTIFICATE OF SERVICE 

I, Jonathan Klarfeld, hereby certify that on this 18 day of January, 2011, I caused a copy 
of the document listed below to be served bye-mail on each of the following: 1. Robert 
Robertson (robby.robertson(choganovells.com); Corey Roush 
(corev.roush@hoganlovells.com); and Benjamin Holt (benjamin.holt@hoganlovells.com): 

(1) Complaint Counsel's Objections and Responses to Respondents' First Request for 
Documents to Federal Trade Commission to. 

Januar 18,2011
 By: ~ 
-Jonathan S. Klarfeld 

Federal Trade Commission 
Bureau of Competition 
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