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The number of patent grants are leveling off, while patent cases
continue to rise, albeit more slowly in recent years
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Presenter
Presentation Notes
To put the study in perspective, it helps to look at the trends related to patents granted by the USPTO and patent court cases filed

Grants grow at ~4% through 2004

Cases filed grow at ~6% through 2004



There have been 8 damages awards >$100 million in the past 3 years alone 



Going forward, it will be interesting to see the impact on these trends due to: 

judicial decisions reducing the likelihood of permanent injunctions and scope of eligible damages, and

eBay vs MercExchange - lowered threat of injunctive relief

MedImmune vs Genentech - reduced the financial and willfulness exposure to a licensee in challenging the validity of a licensor’s patent 

Microsoft vs AT&T - restricted damages from infringing foreign sales

KSR vs Teleflex - broadened the view of patent obviousness, potentially contributing to increased findings of invalidity

proposed legislation to reduce the availability of damages

Both of which may cuase executives to reassess the cost-benefits of pursuing patent litigation




FDC patent actions 1995 to 2008 indicate a fairly even split between
cases decided at trial v. summary judgment, with patentees winning
more often at trial and less often at summary judgment
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We developed the database in 2004 and update it annually.



Reviewed nearly 20K case records from 2 WestLaw databases (going back to 1980)



Focused on 1995-2008.



For this period identified 1562 patent cases here a ruling was reached regarding liability and damages that brought the case to a close at either summary judgment or trial.



Not included in the study are:

Decisions at summary judgment that ultimately led to a continuation of the matter (unless the matter proceeded all the way to trial and an a decision was reached at trial.  In those cases, the decision is captured as a trial decision)

Any settlements



For the cases identified, we captured:

Who won (patent holder or alleged infringer)

Whether bench or jury trial

Amount and type of damages awarded

Whether it was appealed impact of the appeal and reasons for reversals or other adjustments

Time to trial (from complaint date) – Sourced from PACER

Industry of infringer








Key findings

1.

Median damages awards since 1995 have remained fairly consistent,
although have been higher in jury v. bench trials and trending higher for
non-practicing v. practicing entities

The disparity in damages awards between jury and bench trials has
widened since 1995

The use of jury v. bench trials has increased

Reasonable royalties have become the predominant measure of damages
awarded

Patentees' success rate is 36% overall and 56% at trial, trending higher,
with juries providing and non-practicing entities receiving favorable rates

The Virginia Eastern, Pennsylvania Eastern and Texas Eastern districts
continue to be more favorable to patent holders, and make up about 25%
of all non-practicing entity decisions
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Median damages awards since 1995 have been fairly consistent, with 2008
showing a slight decline
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Over the 13 years the median has remained fairly consistent (AMOUNTS ADJUSTED FOR INFLATION)



The few exceptions above (1996, 2001, and 2005) are dur to significantly fewer cases with damages under $1M in those years, rather than a greater # of large cases,



Prior to 1995, median damages awards were generally increasing








Recent awards by juries have been running many multiples of amounts
awarded by judges

$25
$20 -
$15 -
$10 -

$O J T I T T I T T I T T = T - - T . T - -

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

B Bench Trials Jury Trials
IMedian damages are adjusted for inflation and represented in 2008 U.S. dollars.

Median Damages Awarded ($in Mil)

PricewaterhouseCoopers Slide 6


Presenter
Presentation Notes
Over the last 7 years jury awards remain high while bench awards have decreased 



Not shown here, but since 1980The median damages awarded by juries by decade has been significantly larger than the median bench award with the disparity growing over time



DECADE MEDIANS

1980s - bench $.7M vs. jury $1M 

1990s - bench $2.1M vs. jury $2.6M 

2000s - bench $.9M vs. jury $8.6M



Juries have been more willing than ever to reward innovation and ingenuity.



Also, emotion is at play in IP litigation and it appears to have influenced juries willingness to reward innovation with larger damages awards














Median damages awarded to non-practicing entities have been volatile, but
have been a bit higher than practicing entities in the past few years
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Over the 13 years the median has remained fairly consistent (AMOUNTS ADJUSTED FOR INFLATION)



The few exceptions above (1996, 2001, and 2005) are dur to significantly fewer cases with damages under $1M in those years, rather than a greater # of large cases,



Prior to 1995, median damages awards were generally increasing








There has been a marked increase in the use of juries since 1995
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Jury decisions have increased from 16%in 1995 to 42% in 2007



2007 respective percentages consistent with 2006:

2007 -jury (42%)  /bench (58%) 

2006 -jury (43%) /bench(57%) 






Reasonable royalties have become the predominant measure of

damages awarded
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Lost profits losing favor principally due to the 4 Cs: 



CAPABILITY to produce and distribute (“troll impact”): More of these suits are brought by entities that own patent rights, but do not have any manufacturing or distribution capabilities:

These patent holders cannot show that the infringer actually took any sales away from them.

COST: The complexity and cost of such analysis is greater for determining lost profits than for reasonable royalties. 



CONFIDENTIALITY: Patent holders find the process of supporting such analysis either too obtrusive to their operations, or they do not want to risk disclosing proprietary cost and profit information—especially in light of new requirements regarding electronic discovery and record retention and greater access to information that results.



COMPETITION: More difficult to carve out competitive niche and prove because the proliferation of competition in each US market sector from both domestic and internationally based businesses provides greater access to substitute products. The growing use of specialized distribution channels for reaching a specific consumer demographic increasingly supports an infringer’s contention that its customers are different from those of the patent holder.








Patent holders win 36% overall and 56% at trial during 1995-2008
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Patentees’ success rate for practicing entities has been significantly higher

than non-practicing entities during 1995-2008
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Over the last 7 years jury awards remain high while bench awards have decreased 



Not shown here, but since 1980The median damages awarded by juries by decade has been significantly larger than the median bench award with the disparity growing over time



DECADE MEDIANS

1980s - bench $.7M vs. jury $1M 

1990s - bench $2.1M vs. jury $2.6M 

2000s - bench $.9M vs. jury $8.6M



Juries have been more willing than ever to reward innovation and ingenuity.



Also, emotion is at play in IP litigation and it appears to have influenced juries willingness to reward innovation with larger damages awards














Patentees’ success rate is 36% overall from 1995-2008
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While the overall win rate is 37% for patent holders, it varies dramatically between summary judgment decisions and trial decisions. (SEE NEXT SLIDE)


Patentees’ success rate is 36% overall, with practicing entities at 39% and
non-practicing entities at 24%
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While the overall win rate is 37% for patent holders, it varies dramatically between summary judgment decisions and trial decisions. (SEE NEXT SLIDE)


Patentee's success rate is 56% at trial from 1995-2008
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Trial success rates show stark contrasts in jury vs bench. 






Patentee's success rate is 56% at trial, with juries consistently higher than
bench trials at 79% v. 44%
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Trial success rates show stark contrasts in jury vs bench. 






Patentees’ success rate is 56% at trial, with practicing entities somewhat more
successful than non-practicing entities at 58%% v. 42%
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The Virginia Eastern, Pennsylvania Eastern and Texas Eastern districts
continue to be more favorable to patent holders

Overall District Rank Trial Success Rank SJ Success

Median Damages

Rank Awarded Rate Rate

1 Virginia Eastern $ 26,408,116 |1 70.0%|1 26.7%]3
2 Pennsylvania Eastern $ 10,866,754 |5 70.0%]|1 23.1%|7
3 Texas Eastern $ 20,411,860 |3 60.8%]|7 23.8%|4
4 Wisconsin Western $ 4,533,086 |10 66.7%|3 23.8%|4
5 California Central $ 3,019,509 |13 58.8%(10 32.1%|2
5 Florida Middle $ 348,497 |21 66.7%]3 33.3%|1
7 New Jersey $ 17,096,347 |4 52.2%|14 22.2%]8
8 Delaware $ 8,758,189 |7 58.2%|11 20.0%]9
9 Texas Southern/Bankruptcy Courts $ 10,576,567 |6 60.0%|8 10.5%]|15
10 [llinois Northern $ 5,525,665 |9 50.0%(15 23.8%|6
10 Massachusetts $ 3,074,281 |12 64.0%|6 17.6%(12
12 Minnesota $ 3,664,590 |11 55.6%]|12 19.2%|10
12 Indiana Southern $ 1,487,660 |16 66.7%|3 12.5%114
14 California Northern $ 7,787,933 |8 53.4%]13 16.9%(13
15 US Court of Federal Claims $ 23,773,566 |2 38.5%]21 10.0%|16
16 Florida Southern $ 755,663 |17 44.4%|(18 18.8%(11
17 Michigan Eastern $ 605,868 |18 60.0%|(8 0.0%]21
18 New York Southern $ 2,012,150 |14 50.0%|15 7.5%(19
18 Texas Northern $ 1,575,154 |15 47.8%|17 10.0%(16
20 Missouri Eastern $ 385,842 |20 44.4%|(18 9.1%(18
21 Connecticut $ 529,827 {19 40.0%]20 6.7%]20

IMedian damages are adjusted for inflation and represented in 2008 U.S. dollars. The ranking for these courts are based on their relative ranking for each of the statistical

measures.
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Top 20 districts based on an AVG of respective categorical rankings for each:  

median time-to-trial 

median damages awarded 

trial success rates 

summary judgment success rates

Leading courts have shorter time-to-trial, higher success rates, and higher median damages awards

Ranking based on districts with a minimum of 15 decisions issued from ‘95 – ‘07 

Each categorical ranking was weighted equally, representing 25% of the overall rank

Time to trial & success rates are very closely linked






For cases involving non-practicing entities, the top 3 districts comprise over

25% and the top 10 districts comprise over 50% of these cases

Rank District

1 New York Southern 24
2 lllinois Northern 22
3 Texas Eastern 20
4 California Northern 11
5 Florida Southern 11
6 Massachusetts 10
7 California Central 9
8 Minnesota 9
9 Pennsylvania Eastern 8
10 DC 8
Total 132
All Districts 249
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Over the 13 years the median has remained fairly consistent (AMOUNTS ADJUSTED FOR INFLATION)



The few exceptions above (1996, 2001, and 2005) are dur to significantly fewer cases with damages under $1M in those years, rather than a greater # of large cases,



Prior to 1995, median damages awards were generally increasing








Concluding thoughts

o Patent litigation continues to be an effective protection and monetization
path for patentees

 The forum and the venue can have a substantial impact on the outcome of
a case, with juries awarding patentees much higher damages at higher
success rates and districts showing a great disparity

« Patentees are increasingly winning more often overall and at trial, with
damages awards trending higher

* Non-practicing entities do not have higher success rates than practicing
entities, but recently have had higher trending damages awarded
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