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Good morning, everyone, and thank you to the Czech Office for the Protection of
Competition and the Slovak Antimonopoly Office for making arrangements to host us
here in Brno.

I am honored to have the opportunity to deliver this brief Welcome Address to
kick off this two-day Workshop of the International Competition Network, because this
Workshop — and more generally the work of the ICN in the field of merger notification
and procedures — are more than just useful. They are important. And | want to take ten
minutes to explain why | say that and to make sure that we proceed with a common
understanding of the significance of our mission today and tomorrow.

As you all know, capital markets have become global in nature. And they play a
critical role in financing the investment that allows for growth and development and
prosperity in both developed and developing countries alike. Mergers play an important
role as a mechanism in the world’s capital markets. From the perspective of the
economic system as whole, the availability of mergers encourages investment by
providing entrepreneurs and investors with a means for recovering their investment and
potentially earning a return. As those of you who have operated in the private sector
know, the first question an investor ordinarily asks before committing substantial funds is
“what’s my exit strategy?” And for many classes of investment, particularly those that
involve operating businesses, the answer will often be “I’ll sell the business.” That is,
merger and acquisition activity is a key exit strategy that induces investment.

“ These views are those of the speaker and do not necessarily represent the position of the Federal Trade
Commission or of any individual Commissioner.



This is not a novel concept. You can find an early version of it in a decision my
agency issued nearly thirty years ago:*

Long-term competitive considerations require preservation of ease of entry, and
opportunity for businessmen to take entrepreneurial risks. The other side of that
coin is a largely unarticulated policy, a clear corollary to the first, which would
preserve exit opportunities where significant anticompetitive results do not occur.
It is essential that the owners of very small businesses with slight competitive
potential have some reasonable flexibility to sell out. This set of considerations is
particularly compelling where the small acquired asset is a family-owned business
which has come upon uncertain and perhaps adverse business conditions.

A similar recognition was published even earlier, in 1974, by Professor Philip Areeda,
whose writings are familiar to many of you:?

The retiring entrepreneur may lack confidence in his successors or may prefer the
security of portfolio diversification. Or a firm may be impelled toward merger by
the fact or fear of relative decline. The actual or prospective difficulties might be
in management, research, marketing, capital, labor, or anything else that affects a
firm's fortune. Sale of the [a] company as a going business may cause minimum
disruption to owners, managers, suppliers, customers, employees, and
communities. To facilitate exit when it is desired may indeed facilitate entry. The
likelihood of exit with minimum loss or maximum gain increases the
attractiveness and reduces the risk of entering a market.

This is where we as enforcement officials enter the picture. If we are not careful,
we can adopt practices that unnecessarily impede capital flows, that jeopardize
efficiencies, and that discourage investment and growth.

We can cause these adverse effects through overly restrictive substantive merger
policies. But that is a separate Workshop and a separate set of issues.

The point of this Workshop, and the importance of the ICN’s Recommended
Practices on Merger Notification and Procedures, is that we can also cause those adverse
effects merely through our procedural merger policies.

We in the merger enforcement field impose what economists refer to as
“transactions costs” — “the extra costs (beyond the price of the purchase) of conducting a
transaction, whether those costs are money, time, or inconvenience.”® As you will
remember from your first microeconomics course, and probably the first two or three
weeks of that course, transactions costs undermine consumer welfare by frustrating

! Pillsbury Co., 93 F.T.C. 966, 1041 (1979) (Pitofsky, Comm’r).

2 PHILIP AREEDA, ANTITRUST ANALYSIS 1 617(h), at 690 (2d ed. 1974), quoted in Pillsbury, 93 F.T.C. at
1041.

® This definition is taken from the glossary in JOSEPH STIGLITZ, PRINCIPLES OF MICROECONOMICS A15 (2d
ed. 1997).



efficiency-enhancing exchanges. When we think about our work as merger enforcers, we
commonly think about our benefits to consumer welfare by protecting against adverse
competitive effects. But we also need to think about the harm that we can inadvertently
cause to consumer welfare through money costs and delay — for example, the uncertainty
and consternation among customers and employees and communities as they wait to see
how the businesses will be integrated and how they will be affected; the erosion in the
business while the merger is pending, due in large part to that uncertainty and
consternation; the deferral in the realization of merger efficiencies; and the out-of-pocket
expenditures for law firms and copy vendors and other third parties who have to be hired
to deal with us.

This might not be such a concern if a large fraction of transactions warranted
intervention by competition authorities, but we know from empirical experience that that
is not the case. Taken collectively, the merger review regimes of agencies represented in
this room this morning directly affect literally thousands of transactions every year. The
vast majority of those transactions do not raise competitive concerns. The statistics have
been fairly consistent. More than 95% of transactions are cleared without need for
detailed review. More than 98% are eventually cleared without need for remedy. For
even the largest and most active jurisdictions, the number of transactions that require
close examination each year can be measured in only the dozens. And for those
transactions that do raise concern, only a handful will require detailed review or
intervention by more than one or two jurisdictions.

By contrast, of the thousands of transactions that are not problematic, many will
be procompetitive and efficiency-enhancing. And critically, as | observed in beginning
these remarks, even for those transactions that do not ultimately prove to have generated
significant deal-specific efficiencies, the mere availability of merger opportunities in a
fluid capital market has substantial long-term systemic efficiencies.

There is a further complication we need to bear in mind as we craft merger review
practices. More than ninety jurisdictions around the globe now have some form of
merger review. Most of the merger review regimes provide for extraterritorial
application, and even mergers between two foreign companies are subject to local
notification obligations if the parties satisfy the regime’s nexus requirements.
Increasingly, individual mergers are facing multiple, overlapping reviews, including by
jurisdictions that are not at the core of the companies’ operations and often by
jurisdictions with which the companies have only limited contacts. This pattern, in turn,
results in what economists refer to as “externalities” — “a phenomenon that arises when
an individual or firm takes an action but does not bear all the costs (negative externality)
or receive all the benefits (positive externality).”* In the merger review context, a
positive externality arises, for example, when an agency imposes a remedy (say, a
divestiture) for the purpose of protecting the citizens of its jurisdiction, but in so doing
protects citizens of other jurisdictions as well. An example of a negative externality

4 STIGLITZ, supra note 3, at A5. An alternative formulation defines the term as “an economic impact on a
third party, or ‘stranger,’ to the primary transaction,” such that “the actions of one person affect another
outside” the relationship. RICHARD IPPOLITO, ECONOMICS FOR LAWYERS 228-29 (2005).
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would be when an agency conducts an unnecessarily lengthy or costly review and, in the
process, adversely affects not only companies or citizens in its own jurisdiction, but also
persons in other jurisdictions as well.

As a practical matter, my experience is that the negative externalities outweigh
the positives. This is partly because the number of innocuous transactions, which are
adversely affected by negative externalities, substantially outweighs the number of
problematic transactions, for which positive externalities might be relevant. | gave the
numbers a minute ago. But it is also because for most transactions that present positive
externalities, interventions tend quickly to become redundant. If there are positive
externalities, a handful of interventions will usually be adequate to provide all the needed
protection, and further interventions do not add much. By contrast, the negative
externalities simply cumulate.

This brings me back to the purposes of this Workshop. In light of the concerns |
have expressed this morning, what can we productively be doing to assure that the
transactions costs imposed by merger authorities do not inadvertently distort the capital
markets? This Workshop’s organizers provide a road map with concrete steps.

First, enforcement agencies can limit our merger review activities to transactions
that have a substantial nexus with our respective jurisdictions. This is the focus of the
next panel, which examines questions of nexus and thresholds — and through the
thresholds, questions of substantiality and materiality.

Second, where we do assert authority to review a transaction, enforcement
agencies can limit the cost and delay by minimizing the information we require to
conduct the review. This is the focus of Panel 1l this afternoon.

Third, recognizing that many of the most substantial costs that the review process
imposes on mergers arise from delaying the closing, enforcement agencies can take steps
to expedite their reviews. This is the subject of Panel 111, to be conducted tomorrow
morning.

Finally, Panel 1V, to be conducted tomorrow afternoon, will address merger
remedies. Remedies, of course, should arise only with respect to problematic
transactions. They account for a large portion of the time spent by enforcement
agencies; but as | noted earlier, they arise in only one transaction out of every fifty or so.
So they are important for agencies to understand, but they are less directly linked to the
transactions costs on which | have been focusing today.

® For a discussion of the externality problem in merger review and of the difficulties in potential solutions,
see an article | wrote before entering government service — William Blumenthal, The Challenge of
Sovereignty and the Mechanisms of Convergence, 72 ANTITRUST L.J. 267, 274 n.21 and accompanying text
(2004).



It has been my honor to appear before you this morning. Thank you for taking
several days out of your schedules to travel from your homes and to attend this
Workshop. Your work here really matters.
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