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l. Introduction

My subject today will depart abit from the more traditional antitrust topics generally
discussed at Fordham. When | first came to the Federal Trade Commission in 1974, most people
viewed antitrust as a sphere of its own, standing in isolation and aloof from the concerns of other
disciplines. Indeed, in those days some even thought that linking antitrust analysis with economic
thinking was radical and dangerous. That view isnow safely behind us, and antitrust policy in
recent years has shared the stage with other important policies. Infact, much effort has been
devoted to making antitrust and other policies work together. We have made significant progress,
for example, in understanding the relationship between the goals of antitrust policy and those of
intellectual property protection, both internationally and domestically? In addition, we are
beginning to realize that competition and trade policies can and should work in harmony and not in
conflict

The next policy interface we should examine is the relationship between antitrust and
consumer protection. Asyou might expect, thistopic is of significant interest to those at the
FTC, given our jurisdiction over both antitrust and consumer protection? | may have a unique
perspective on the issue, having served as Director of both the Bureau of Consumer Protection
and the Bureau of Competition — although not simultaneously — during my earlier service at the
Commission.

Before proceeding, let me clarify what “ consumer protection” means. Thetermis
certainly broad. It can sweep in deceptive advertising, product safety, fraudulent marketing
schemes, food and drug regulation, consumer education, standard setting, regulation of
professional's, and the adjudication of consumer disputes. Conceivably, it can encompass almost
everything that governments do, or at least that they should do. | use the termin amore limited
sense, however. What | refer to today as “consumer protection” is coextensive withthe FTC's
“unfair and deceptive acts and practices” jurisdiction? which generally can be thought of as

2 E.g., Timothy J. Muris, Competition and Intellectual Property Policy: The Way Ahead, Before the
American Bar Association, Section of Antitrust Law, Fall Forum (Nov. 15, 2001), available at
<http://www.ftc.gov/speeches/muris/intellectual .ntm>; Sheila F. Anthony, Antitrust and Intellectual Property Law:
From Adversariesto Partners, 28 AIPLA 1 (Winter 2000).

8 E.g., Ministerial Declaration, Ministerial Conference (Fourth Session) 11 23-25, WTO Doc.
WT/MIN(01)/DEC/WI/1 (9-14 Nov. 2001), available at <http://docsonline.wto.org/gen_search.asp>; Philip
Marsden, Trade and Competition: Why Antitrust Lawyers Should Pay More Heed EUROPEAN ANTITRUST
REVIEW, 2000, at 97.

4 15 U.S.C. § 45 (2000).

5 1d. Asthe text suggests, “unfairness’ and “deception” are separate concepts. The FTC has issued
policy statements about how it interprets each. See Letter from former Chairman James C. Miller 11l to Hon. John
D. Dingell (Oct. 14, 1983), available at <http://www.ftc.gov/bcp/policystmt/ad-decept.htm> (deception); Letter
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policing the market against acts and practices that distort the manner in which consumers make
decisionsin the marketplace. The practices we attack are those that prevent, or at least hinder,
honest competition. Terminology matters here because in some countries this category of
practicesisreferred to as“unfair competition.” Thus, | ask your forbearanceif your country
calls“unfair competition” what | refer to as“consumer protection” and ask you mentally to
substitute one term for the other.

Today, | first will discuss the relationship between antitrust and consumer protection. |
then will consider theinternational dimension of the relationship between the two, and compare
the convergence issues we are addressing in antitrust with those in consumer protection. | then
will suggest that just as we began the antitrust convergence effort with hard-core cartels, we
should begin the consumer protection convergence effort with cross-border fraud. Next, | will
discuss why we as antitrust enforcers and practitioners should participate in this debate. | will
conclude with adiscussion of what we are doing about cross-border fraud in the United States.

I. The Relationship Between Competition Policy and Consumer Protection

A. Complementarities

As my colleague, Commissioner Thomas Leary, stated last year, “| predict that the
interface [between competition and consumer protection] will become increasingly significant as
the world shrinks.”® Commissioner Leary wasright. The policies that we traditionally identify
separately as “antitrust” and “ consumer protection” serve the common aim of improving
consumer welfare and naturally complement each other.” Let me explain the contributions of each
disciplineto achieving this end.

Competition presses producers to offer the most attractive array of price and quality
options. In competitive industries, the imperative to gain new sales by satisfying consumer needs
increases the spectrum of choices available. In competitive markets, when consumers dislike the

from Commission to Hon. Wendell H. Ford and Hon. John C. Danforth (Dec. 17, 1980), available at
<http://www.ftc.gov/bep/policystmt/ad-unfair.ntm> (unfairness). Both were subsequently transformed from
policy statements into rules of law through FTC decisions in adjudicated cases. Cliffdale Assocs., Inc., 103 F.T.C.
110, 174 (1984) (deception statement); International Harvester Co., 104 F.T.C. 949, 1070 (1984) (unfairness
statement). The legal standards set forth in the unfairness statement were subsequently codified at 15 U.S.C.

§ 45(n) (2000).

5 Thomas B. Leary, Freedom as the Core Value of Antitrust in the New Millennium 7, Before American Bar
Association, Section of Antitrust Law, 48th Annual Spring Meeting (Apr. 6, 2000), available at
<http://www.ftc.gov/speeches/| eary/l earyantitrustspeech.htm>.

7 See Neil W. Averitt and Robert H. Lande, Consumer Sovereignty: A Unified Theory of Antitrust and
Consumer Protection Law, 65 ANTITRUST L.J. 713 (1997).
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offerings of one seller, they can turn to others. The consumers’ ability to shift expenditures
imposes arigorous discipline on each seller to satisfy consumer preferences. Competition does
more than simply increase the choices available to consumers, however. It often motivates sellers
to provide truthful, useful information about their products and drives them to fulfill promises
concerning price, quality, and other terms of sale. Consumers can punish aseller’s deceit or its
reneging on promises made by voting with their feet —and their pocketbooks.

Sometimes robust competition alone will not punish or deter seller dishonesty or reneging.
Some products may be purchased so infreguently that consumers’ decisions to shop elsewhere
are ineffectual constraintson seller behavior. For other products, usually called “ credence
goods,” 8 consumers cannot readily use their own experiences to assess whether the seller’s
quality claimsaretrue. Thetypical consumer knows whether afood product “tastes great;” she
probably cannot judge whether consuming the same product reduces the risk of cancer.
Competing firms may not have strong incentivesto identify their rivals' misrepresentations.

Companiesthat are in business for the long run care about how consumers regard them.
They count on repeat business and word-of-mouth endorsements to increase sales. By contrast,
the commercial thief loses no sleep over its standing in the community. The fraudsters—aswe
call them — cheat consumers, grab the revenues, disappear from sight, and often emergein
another guiseto steal again.

Consumer protection policy hasavital roleto play in addressing the phenomenal have just
described. Consumer protection works to ensure that consumers can make well-informed
decisions about their choices and that sellerswill fulfill their promises about the products they
offer. Simply stated, the core of modern consumer protection policy consists of preventing
sellers from increasing sales by lying about their products’ or by engaging in unfair practices such

8 See Darby & Karni, Free Competition and the Optimal Amount of Fraud, 16 J. LAW & ECON. 67 (1973).

® See MICHAEL J. TREBI LCOCK, THE LIMITS OF FREEDOM OF CONTRACT 103-04 (1993) (discussing
rationales for policing fraud).



as unilateral breach of contract or unauthorized billing® If sellers make a habit of lying about
their products, a pernicious atmosphere of consumer distrust may well develop.

An atmosphere of consumer distrust can harm society in several ways. Deceit by one
group of sellers may lead consumers to doubt the integrity of an entire industry or to distrust
markets generally. Deception by Internet sellers, for example, could discourage consumers from
using the Internet to gather information and make purchases. Truthful sellers must resort to
extraordinary measures to persuade consumers of their honesty. Even if honest supplierstake
such precautions to show their trustworthiness, some consumers may reduce their purchases and
go without products whose acquisition would improve their well-being. By striving to keep sellers
honest, therefore, consumer protection policy does more than safeguard the interests of the
individual consumer — it serves the interest of consumers generally and facilitates competition.

As| have suggested above, well-conceived competition policy and consumer protection
policy take complementary paths to the destination of promoting consumer welfare. | also submit
that there are benefits from combining both functionsin asingle public institution. Our
experience at the Federal Trade Commission suggests several synergies™

First, performing the consumer protection function can provide useful insights about how
we should execute competition policy. Inseveral important instances, enforcing our laws
concerning advertising and marketing practices has improved our understanding of how markets
operate. For example, the development of our health care antitrust agenda benefitted from what
we learned about the manner in which truthful advertising informs consumer choice. Some years
ago, for example, we studied the role of advertising and commercial practice restrictions on the
practice of optometry in our consumer protection mission. What we learned from this exercise

10 After along struggle with the extent of its unfairness jurisdiction, the Commission adopted a cost-
benefit analysis for unfairness. See Letter from Commission to Hon. Wendell H. Ford and John C. Danforth, supra
note 5. The primary purpose of the Commission’s unfairness authority is to protect consumer sovereignty by
attacking practices that impede consumers’ ability to make informed choices. Consumer sovereignty may be
frustrated ex ante if, for example, important information is not provided. See Labeling and Advertising of Home
Insulation, Statement of Basis and Purpose, 44 Fed. Reg. 50218 (1979). It may be frustrated ex post if sellers do
not honor their contracts with consumers. See Orkin Exterminating Co., 108 F.T.C. 263 (1986), aff'd sub nom,
FTC v. Orkin, 849 F.2d 1354 (11" Cir. 1988). The three-part unfairness test — the injury must be (1) substantial,
(2) without offsetting benefits that outweigh the harm, and (3) one that consumers cannot reasonably avoid —
specifically is designed to provide arational, empirical means to determine whether the challenged acts or practices
interfere with consumers’ ability to make choices.

11 See AMERICAN BAR ASSOCIATION, REPORT OF THE AMERICAN BAR ASSOCIATION SECTION OF
ANTITRUST LAW SPECIAL COMMITTEE TO STUDY THE ROLE OF THE FEDERAL TRADE COMMISSION 109-110
(Apr. 7,1989) [hereinafter “KIRKPATRICK |l REPORT"] (noting, inter alia, that combination of functions allows
consideration of whether antitrust or consumer protection remedies are most appropriate and permits consumer
protection decisions to be informed by considerations of economic efficiency).
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resulted in a Trade Regulation Rule? and also generated several antitrust challenges to attempts by
professions to restrict new ways of delivering their services®® We continue to share what we

have learned as part of our competition advocacy program, most recently involving comments

and testimony we made in Connecticut concerning regul ation of replacement contact lenses!*
Moreover, what we have learned about quality of careissuesin our consumer protection efforts
influences our antitrust program.™®

Our consumer protection program also has raised the possibility of new remedia strategies
in competition cases. One of the principal priorities during my tenure as Director of the Bureau of
Consumer Protection in the early 1980s was to obtain redress for the victims of fraudulent sales

12 pdvertising of Ophthalmic Goods and Services, Statement of Basis and Purpose, 43 Fed. Reg. 23292
(1978) (“Eyeglasses |"); 54 Fed. Reg. 10285 (1989) (“Eyeglasses I1”). Eyeglasses |, however, was significantly
limited on appeal. American Optometric Ass'nv. FTC, 626 F.2d 896 (D.C. Cir. 1980). Eyeglasses |l was entirely
vacated on state action grounds. California State Bd. of Optometry v. FTC, 910 F.2d 976 (D.C. Cir. 1990). As
limited by the court, the Rule today addresses only the release of contact lens prescriptions. 16 C.F.R. Part 456
(2002).

18 Massachusetts Bd. of Registration in Optometry, 110 F.T.C. 549 (1988); Indiana Fed' n of Dentists, 101
F.T.C. 57 (1983), rev'd, 745 F.2d 1124 (7th Cir. 1984), rev'd 476 U.S. 447 (1986); American Med. Ass'n, 94
F.T.C. 701 (1979), aff'd and modified, 638 F.2d 443 (2nd Cir. 1980), aff'd by an equally divided Court, 455 U.S.
676 (1982).

14" Comments of the Staff of the Federal Trade Commission, Intervener, Declaratory Ruling Proceeding on
the Interpretation and Applicability of Various Statutes and Regulations Concerning the Sale of Contact Lenses,
State of Connecticut Dep’t of Pub. Health, Connecticut Bd. of Examiners for Opticians (Mar. 27, 2002),available
at <http://www.ftc.gov/opp/advocacy/v020007.htm>.

15 The FTC has examined quality of care issuesin a number of consumer protection contexts. In the
Eyeglasses || Rulemaking, discussed at supra note 12, the FTC was required to balance the interests of consumers
in obtaining optometric goods and services in commercial settings, which studies showed to correlate with lower
prices, with allegations that the quality of eye care would be adversely affected in the commercial environment. See
also Prepared Statement of the Federal Trade Commission Before the Comm. on Government Reform, U.S. House
of Representatives (Mar. 10, 1999), available at <http://www.ftc.gov/0s/1999/9903/acamtestimony.htm>. The
Commission remains sensitive to thisissue. In connection with its recent Public Workshop on Possible
Anticompetitive Efforts to Restrict Competition on the Internet, the FTC asked workshop participants to
comment on the possible pro-consumer rationales for state regulations that limit the provision of health care goods
and services on line that might justify otherwise anticompetitive provisions. Notice of Public Workshop and
Opportunity to Comment, 67 Fed. Reg. 48472, 48473 (Jul. 24, 2002). See also Prepared Statement of the Federal
Trade Commission Before the Subcomm. on Commerce, Trade, and Consumer Protection, Comm. on Energy and
Commerce, U.S. House of Representatives (Sept. 26, 2002), available at
<http://www.ftc.gov/0s/2002/09/020926testimony.htm>.



schemes?® Today, the disgorgement of revenues obtained by fraud is a centerpiece of our
consumer protection program.'’ The experience with restitution and disgorgement in consumer
protection laid the foundation for the Commission to use those remedies in antitrust®

Perhaps the more important form of osmosis runs from competition to consumer
protection policy. As| mentioned earlier, robust competition isthe best single means for
protecting consumer interests. Rivalry among incumbent producers, and the threat and fact of
entry from new suppliers, fuels the contest to satisfy consumer needs?® In competitive markets,
firms prosper by surpassing their rivalsin identifying and serving consumer needs?

Thisfeature of the market system has important implications for the design of consumer
protection policies affecting the regulation of advertising and marketing practices. Without a
continuing reminder of the benefits of competition, a consumer protection program might tend to
impose controls that ultimately may diminish the very competition that increases consumer
choice.r Competition principles can help ensure that consumer protection is consistent with
consumer sovereignty. They remind us that some consumer protection measures — even those
motivated by the best of intentions— can also create barriersto entry that limit the freedom of

8 E.g., FTCv. H.N. Singer, 668 F.2d 1982 (9" Cir. 1982); FTC v. Southwest Sunsites, 665 F.2d 711 (5"
Cir. 1982); FTC v. Kitco of Nevada, Inc., 612 F.Supp. 1280 (D. Minn. 1985).

17 FTC Strategic Plan 2000-2005, Under the Government Performance and Results Act (Sept. 2000),
available at <http://www.ftc.gov/opp/gpra/index.htm.> That disgorgement was an appropriate remedy as well as
restitution was first raised in cases such as FTC v. U.S. Oil and Gas 1987 U.S. Dist. LEXIS 16137 (S.D. Fla.

1987), and was later established in FTC v. Gem Merchandising Corp., 87 F.3d 466, 470 (11th Cir. 1996); FTC v.
Febre, 128 F.3d 530 (7th Cir. 1997); and FTC v. Magui Publishers, Inc., 1991-1 Trade Cas. (CCH) 1 69,425 (C.D.
Cal. Mar. 28, 1991), aff'd without op., 9 F.3d 1551 (9th Cir. 1993) (reported in full at 1993 U.S. App. LEXIS 28684
(Oct. 22, 1993)).

B ETCV. Mylan Labs, Inc., 62 F.Supp.2d 25 (D.D.C. 1999); FTC v. The Hearst Trust, No. 1:01CV 00734
(D.D.C. filed Apr. 4, 2001), available at <http://www.ftc.gov/0s/2001/04/hearstcmp.htm>.

19 See FTC Staff Comments on EU Green Paper on Consumer Protection (Feb. 2002), available at
<http://europa.eu.int/comm/consumers/policy/devel opments/fair_comm_pract/responses/responses_en.html>
(encouraging the EU to consider competition issues in formulating consumer protection policy).

2 E.g., John Vickers, When is Trading Unfair 2-3, Address Before David Hume Institute (Apr. 26. 2001),
available at <.http://www.oft.gov.uk/News/Speeches/2001/When+isttrading+unfair.htm>.

2l E.g., KIRKPATRICK |1 REPORT, supra note 11, at 36-38 (noting that some state consumer protection
activities may not serve interests of competition), and at 109 n. 166 (noting tendency of some other federal
authorities with consumer protection responsibilities to over-regulate).
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sellersto provide what consumers demand? We recently participated, for example, in acourt
challenge to a state law that banned anyone other than licensed funeral directors from selling
caskets to members of the public over the Internet. While recognizing the state' sintent to protect
its consumers, we questioned whether the law did more harm than good for consumer protection.
In an amicus brief, the FTC noted that “[r]ather than protect[ing] consumers by exposing funeral
directorsto meaningful competition, the [law] protects funeral directors from facing any
competition from third-party casket sellers.”?

Advertising provides an even more cogent example. Advertising — especially comparative
advertising — can be acrucial tool for new firmsto enter the market and for existing firmsto
introduce new products. Unlessit understands the importance of competition as a market
discipline, aconsumer protection program might err in anumber of ways. The consumer
protection agency might treat comparative advertising as “unfair” or “unethical.” Or it might
insist on alevel of authentication that rendersit all but impossible to make advertising claims about
useful price or quality information?

In short, sensitivity to the benefits of competition hel ps ensure that advertising regulation
and other forms of consumer protection do not discourage suppliers from providing consumers
with useful information about prices and quality. Vesting responsibility for antitrust and consumer
protection within the same decision maker helpsto sensitize consumer protection enforcersto
competition concerns.

B. I nternational dimension of therelationship

1 From conflict to cooperation to convergence — the new dial ectic

The adoption and application of competition laws during the past thirty years exposed
fundamental inconsistenciesin the goals that different countries sought to achieve through their
regulatory systems. Theideathat government oversight of business practices should serve the
interests of consumer welfare was not universally accepted® nor was the idea that competition

2 My colleague, Commissioner Thomas B. Leary, expressed this concept well recently, noting that
freedom of producers to sell and freedom of consumers to buy are fundamental core values that inform antitrust
law. Leary, supra note 6, at 2.

2 Memorandum of Law of Amicus Curiae Federal Trade Commission, Powersv. Harris, Case No. CIV-
01-445-F (W.D. Okla. Aug. 29, 2002), available at <http://www.ftc.gov/0s/2002/09/okamicus.pdf>.

2 J HOWARD BEALES & TIMOTHY J MURIS, STATE AND FEDERAL REGULATION OF NATIONAL
ADVERTISING ch. 2 (1993).

% Indeed, candor compels me to admit that in its earlier days, even the FTC was slow to accept this point.
Its consumer protection mission often paid more attention to protecting weak competitors from strong ones than it
did to protecting the interest of consumers. Id. at 11. See also Robert A. Pitofsky, Beyond Nader: Consumer
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generally does a better job of protecting consumer welfare than does regulation, at |east outside of
natural monopolies. Most countries (including the United Statesin some sectors) were reluctant
to rely on competitive markets to protect consumers. Some jurisdictions blatantly promoted
national champions, regardless of their efficiency. Regulated monopolies, some state-controlled,
were common; cartels were not automatically suspect.

Although we have long engaged our foreign counterparts on competition policy, both
bilaterally and in multilateral fora such as the Organization for Economic Cooperation and
Development (OECD), some countries used jurisdictional, procedural, and policy groundsto resist
enforcement against price fixing or other practices by foreign actors that caused antitrust harm to
U.S. consumers. Britain’s Lord Wilberforce aptly described the state of affairsin international
antitrust in the House of Lords' 1978 Judgment in the uranium cartel litigation: "It is axiomatic that
in antitrust matters the policy of one state may be to defend what it isthe policy of another state
to attack."?® Indeed, a discussion of international antitrust twenty years ago would have featured

Protection and the Regulation of Advertising, 90 HARV. L. REV. 661, 674 (1977).

% Rio Tinto Zinc Corp. v. Westinghouse Electric Corp., [1978] A.C. 547, 617 (House of Lords), [1978] 1
CMLR 100. Westinghouse was a defendant in a U.S. District Court action brought by utility companies alleging
Westinghouse's failure to deliver uranium under the terms of contracts between the parties. It sought testimony
and documents from officials of Rio Tinto Zinc (RTZ), located in the United Kingdom, through letters rogatory in
support of its defense of commercial impracticability due to the machinations of a world wide uranium cartel.
Concurrently, Westinghouse brought suit in another district court against numerous uranium suppliers (including
RTZ). Meanwhile, the U.S. Department of Justice had convened a grand jury to investigate the existence of the
uranium cartel. The House of Lords granted RTZ’s appeal to overturn the High Court’s decision to grant the
discovery requested under the letters rogatory, having regard for the declared policy of Her Majesty’ s Government
to oppose investigational activities outside of the United States of British companies and individuals who were not,
under the British view, subject to U.S. jurisdiction in respect of alleged infringement of U.S. antitrust laws.
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debacles such as the battle of injunctionsin the Laker Airways litigation?” and other self-perceived
defensive measures such as antitrust blocking statutes®

Today, thisfrictionislargely adistant memory. While there remain some differences,
there is now general agreement that consumer welfare should be the touchstone of antitrust
enforcement. The trend towards increased cooperation is unmistakable. International cooperation
in the area of cartel enforcement has helped my colleagues at the Department of Justice and
foreign agenciesto attack ever-larger international cartels® Cooperation on merger enforcement
has become routine. Our joint efforts towards convergence in the International Competition
Network seem likely to produce even more effective cooperation.

It isworth taking a minute to explore some of the highlights of the journey from Lord
Wilberforce' s view of the world to that in which cooperation isroutine and conflict the exception.
It is necessary to remember that the conflicts over uranium cartels and transatlantic air service
that we recall were between the United States and several of itsleading trading partners: Canada,
Australia, and several Western European nations. These nations might have differed, even
substantially, on some aspects of economic policy, but they otherwise enjoyed a broad range of

27 | aker Airways, Ltd. v. Sabena, Belgian World Airlines 731 F. 2d 909 (D.C. Cir. 1984). Laker brought a
private action in the United States against several foreign and domestic airlines, alleging a conspiracy in violation of
the antitrust laws. The defendants responded by seeking an injunction in a British court ordering Laker to take
action to have the case in the United States dismissed; the British courts issued an injunction on behalf of the
British defendants. Laker responded by seeking and obtaining an injunction in U.S. District Court prohibiting the
remaining defendants from seeking an injunction like that obtained by the British defendants. Laker Airways, Ltd.

v. Pan American World Airways, 559 F.Supp. 1124 (D.D.C. 1983). Meanwhile, Laker obtained from the British
High Court a dismissal of the injunction previously granted by the High Court on behalf of the British defendants.
British Airways Bd. v. Laker Airways, Ltd., [1984] 1 QB 142, [1983] All ER 375, [1983] 3 WLR 544, [1983]
ComLR 212. The British Government thereupon intervened in the matter under the terms of the Protection of
Trading Interests Act of 1980 and ordered the British defendants to refrain from complying with any U.S. antitrust
measures. The D.C. Circuit Court of Appeals, in the case cited, affirmed the District Court order to preserve the
court’s jurisdiction to enforce U.S. antitrust law. See also Deborah K. Owen and John J. Parisi, International
Mergers and Joint Ventures: A Federal Trade Commission Perspective 1990 FORDHAM CORP. L. INST. 1, 8 at nn.
19 & 20 (1991) (discussing same conflict).

2 «Blocking” statutes, whose purpose was to prohibit persons from complying with any orders of U.S.
courts seeking the production of evidence or requiring remedial conduct, were enacted by numerous jurisdictions,
including Australia, Canada, France, the Netherlands, and the United Kingdom from the 1940s to the 1980s. For an
overview of such statutes, see J. ATWOOD, K. BREWSTER & S WALLER, ANTITRUST & AMERICAN BUSINESS
ABROAD 88 4.16 and 4.17 (3" ed. 1997).

2 See James M. Griffin, Satus Report: Criminal Fines, International Cartel Enforcement, and Corporate
Leniency Program, Address Before the American Bar Ass'n, Section of Antitrust Law, 49th Annual Spring
Meeting, Criminal Practice and Procedure Committee (Mar. 28, 2001), available at
<http://www.usdoj.gov/atr/public/speeches/8063.htm>.
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shared values. Thus, it was only natural that they would try to devise methods of dealing with
such conflicts.

Meanwhile, a convergence in economic thinking fostered genuine cooperation in antitrust
enforcement. Faced with severe economic challenges at the end of the 1970s, the United States
and other Western nations began to change their economic policies. A consensus began to
emerge that competition was good for economic efficiency and, by implication, for consumer
welfare. That consensus conflicted with competing industrial policiesin some countries. These
changes and the need to manage the resulting conflict led several jurisdictionsto communicate
about competition policy and its enforcement. New antitrust cooperation agreements between the
U.S. and Australia® and between the U.S. and Canada®™ in the early 1980s initially were intended
as conflict management tools. Similarly, the potential for conflict in merger enforcement
following the European Community’ s enactment of its Merger Control Regulatior?? led the United
Statesand the E.C. to do likewise in 1991.3

Over time, however, these agreements shifted from defensive measures to instruments for
positive cooperation. Other bilateral and multilateral agreements followed, including the 1995
revisionsto the OECD Recommendation on Anticompetitive Practices Affecting International

0 Agreement Between the Government of the United States of America and the Government of Australia
Relating to Cooperation on Antitrust Matters, June 29, 1982, reprinted in 4 Trade Reg. Rep (CCH) 1 13,502,
available at <http://www.usdoj.gov/atr/public/international/docs/austral .us.txt>.

81 Memorandum of Understanding Between the Government of Canada and the Government of the United
States of America as to Notification, Consultation and Cooperation with Respect to the Application of National
Antitrust Laws, Mar. 9, 1984, reprinted in 4 Trade Reg. Rpt. (CCH) 1 13,503A.

%2 SeeThe Right Honourable Sir Leon Brittan QC, Jurisdictional Issuesin E.E.C. Competition Law28,
Hersch Lauterpacht Memorial Lectures, Cambridge, Feb. 8, 1990 (“The U.S. and the [European] Community may
well one day soon take different views of a competition case.”).

33 Agreement Between the Commission of the European Communities and the Government of the United
States of America Regarding the Application of their Competition Laws, Sept. 23, 1991, reprinted in 4 Trade Reg.
Rpt. (CCH) 1 13,504, and OJ L 95/45 (27 Apr. 1995), corrected at OJ L 131/38 (15 June 1995), available at
<http://www.usdoj.gov/atr/public/international/docs/ec.htm> The Agreement states that its purpose is “to lessen
the possibility or impact of the differences between [us] in the application of [our] competition laws.”
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Trade,®* an updated agreement with Canada,® a positive comity agreement with the E.C.* and a
mutual assistance agreement with Australia®

Actual enforcement, however, not international agreements, tellsthe real story about
international antitrust cooperation. One of the areas in which we achieved widespread consensus
was hard-core cartels. Whatever differences of opinion might exist about the proper standard for
merger review or therole of efficienciesin antitrust analysis, nobody seriously questions the
premise that naked price-fixing agreementsinjure consumers and distort a market-based
economy. The development of cooperation and convergencein cartel enforcement isillustrative.
The Department of Justice vigorously enforced the Sherman Act’ s prohibition against price fixing
cartelsfor years, but its Corporate Leniency Policy® allowed it to uncover and prosecute more
and larger international cartelsthan it had ever done before. These included casesin thelysine,
vitamin, graphite electric, plastic dinnerware, and fax paper industries® These prosecutions,
while motivated by the need to protect American consumers, exposed the multinational nature of

34 Organization for Economic Cooperation and Development, Revised Recommendation of the Council
Concerning Co-operation Between Member Countries on Anticompetitive Practices Affecting International Trade,
July 27-28, 1995, reprinted in 4 Trade Reg. Rpt. (CCH) 1 13,504, (Apr. 27, 1995), available at
<http://www.usdoj.gov/atr/public/international/docs/council_recs.htm>

35 Agreement Between the Government of the United States of America and the Government of Canada
Regarding the Application of Their Competition and Deceptive Marketing Practices Laws, Aug. 3, 1995, reprinted
in 4 Trade Reg. Rpt. (CCH) 13,503, available at
<http://www.usdoj.gov/atr/public/international/docs/uscan721.txt>.

% Agreement Between the Commission of the European Communities and the Government of the United
States of America Regarding the Application of Positive Comity Principles in the Enforcement of their Competition
Laws, June 4, 1998, reprinted in 4 Trade Reg. Rpt. (CCH) 1 13,504A; OJ L 173/26 (18 June 1998), available at
<http://www.ftc.gov/bc/us-ec-pc.htm>.

87 Agreement between the Government of the United States of America and the Government of Australia
on Mutual Antitrust Enforcement Assistance, Apr. 27, 1999, available at
<http://www.ftc.gov/0s/1997/9704/lastaus.htm>. Details about these and other U.S. bilateral antitrust agreements
are available on the website of the Antitrust Division of the U.S. Department of Justice,
<http://www.usdoj.gov/atr/public/international/int_arrangements.htm>.

% U.S. Dep't of Justice, Antitrust Division, Corporate Leniency Policy (Aug. 10, 1993),available at
<http://www.usdoj.gov/atr/public/guidelines/lencorp.html>.

3 Details about these and other U.S. international cartel prosecutions are available on the website of the
Antitrust Division of the U.S. Department of Justice, <http://www.usdoj.gov/atr>.
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the harm.*® As aresult, many other countries prosecuted these cartels under their own laws, as
well. 4

This cartel experience exposed two fundamental but related issues: how to obtain
evidence of anticompetitive activities taking place abroad for use in domestic prosecutions and
how to shareinformation with other countries so that they can act aswell. The Justice
Department addressed the first problem through cooperation with other nations, particularly
through the use of Mutual Legal Assistance Treaties that permit criminal authorities to gather
evidence for each other.*?

Through these and other mechanisms, cooperation has become areality, and numerous
examples of convergence have followed. The number of jurisdictions that treat hard-core cartels
as criminal, for example, now includes countries as diverse as Canada, Japan, Israel, and
Norway,* and others are considering criminal sanctions. Leniency policies have evolved, and

40" A recent study of 16 cartels, for example, suggested that the impact on devel oping economies imports
are significant. Simon J. Evenett, Private International Cartels and Developing Economies, OECD Doc.
CCNM/GF/COMP/WD(2002)34 (Mar. 7, 2002).

4l E.g., Federal Court Imposes Record $26M Penalties Against Vitamin Suppliers, Aust. Comp. & Cons.
Comm. Press Release (Mar. 1, 2001), available at <http://www.accc.gov.au>; Commission |mposes Fines on
Vitamin Cartels, Case. No. |P/01/1625, available at <http://europa.eu.int/comm/competition/antitrust/cases/>;
Competition Bureau Investigation Leads to over $4-million in Fines for International Bulk Vitamin Conspiracies,
Canadian Comp. Bureau Press Release (Oct. 16, 2002), available at <http://strategis.ic.gc.ca/ssa/1/ct02437e.htmb>;
Korea Fair Trade Commission imposes surcharge of US $8.5 million on international cartel of graphite electrodes,
KFTC Press Release (March 21, 2002); referred to at <http://www.ftc.go.kr/english/htm1/index.htm>.

4 Mutual Legal Assistance Treaties (MLATS), which are generally applicable to most criminal offenses,
see <http://travel .state.gov/mlat.html>, in some cases may provide law enforcers with enhanced tools to combat
criminal antitrust conduct. The MLAT with Canada, for example, covers examining objects and sites; exchanging
information and objects; locating or identifying persons; serving documents; taking the evidence of persons;
providing documents and government records; transferring persons in custody (to provide assistance under the
treaty, including testimony); executing requests for searches and seizures; and providing notification and assistance
related to forfeiture of proceeds of crime. Treaty on Mutual Legal Assistancein Criminal Matters, Mar. 18, 1985,
U.S.-Can. CTIA-No: 6813.000, 1985 WL 301941 (Treaty). The sharing of information might also be facilitated
through the International Antitrust Enforcement Assistance Act and reciprocal provisions under the laws of other
nations. 15 U.S.C. 88 6201-6212 (2000). Among the other nations that have enacted reciprocal information sharing
legislation are Australia, see Mutual Assistance in Business Regulation Act, 1992, Mutual Assistance in Criminal
Matters Act, 1987 (Australia), and Canada, see Competition Act, R.S.C. 1985, c. C-34, Part |11, as amended.
(Can.).

4 Competition Act, R.S.C. 1985, c. C-34, Part |1, § 45 (Can.); Act Concerning Prohibition of Private
Monopolization and Maintenance of Fair Trade (Act No. 54 of Apr. 14, 1947, as amended) ch. X, §§ 89-91
(Japan); Restrictive Business Practices Law § 47(a) (Israel); Act No. 65 of 11 June 1993 Relating to Competition in
Commercial Activity 8 6-6 (Norway).
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other jurisdictions have begun to adopt policies similar to those in the United States™ The OECD
Recommendation Concerning Hard Core Cartels® reflects the convergence that had devel oped, as
do the prosecutions | mentioned.

Merger enforcement has followed asimilar pattern, afact often overlooked because of the
controversy surrounding the few discordant cases. Cooperation among competition authorities
has become routine and has produced increasing analytical convergence. The well-publicized
cases of divergence, GE/Honeywel* and Boeing/McDonnell Douglas,*” while much discussed at
international fora such asthis one, are minuscule in terms of the overall number of casesin which
two or more agencies have exercised concurrent jurisdiction.

Relations al so have deepened as enforcers establish working groups to examine their
doctrines and their procedures aiming toward convergence in approach and efficiency in
procedure. Our U.S./EC mergersworking group provides aforum in which we, as colleagues,
can address our respective methods. Asa product of effortsin that forum, Commissioner Monti,
Assistant Attorney General James and | were pleased yesterday to issue recommended best
practicesin the concurrent review of mergers by the European Commission and the U.S. antitrust
authorities® This step isthe product of a concentrated effort by our working group to distill our
decade-long experience in concurrent merger review into adocument that guides merging parties,
their counselors, and the staff and officials of the agencies to make the concurrent merger review
process efficient and effective to reach, insofar as possible, non-conflicting outcomes.

4 E.g., The Competition Authority, Cartel Immunity Programme (Dec. 20, 2001), available at
<http://www.tca.ie> (Ireland); Commission Notice on Immunity from Fines and Reduction of Finesin Cartel Cases,
0OJ C 45, 19.02.2002 pp. 3-5, available at <http://europea.eu.int/comm.competition/antitrust/leniency> (European
Commission); Leniency Guidelines in Relation to the No-imposition or Reduction of Finesin Cases Pursuant to
Section 6 in Conjunction with Sections 56, 57, and 62 of the Competition Act (June 28, 2002),available at
<www.nma-org.nl/english> (Netherlands).

45 Organization for Economic Cooperation and Development, Recommendation of the Council Concerning
Effective Action Against Hard Core Cartels, Mar. 1998 [hereinafter OECD Hard Core Cartel Recommendation],
available at <http://www.usdoj.gov/atr/public/international/docs/hard_core.htm>

4 GE/Honeywell, Case No COMP/M.2220, Comm. Dec. of 3 July 2001, available at
<http://europa.eu.int/comm/competition/mergers/cases/decisions/m2220_en.pdf>; U.S. Dept. of Justice press
release, available at <http://www.usdoj.gov/atr/public/press_releases/2001/8140.htm>.

47 The Boeing Co., et al., Joint Statement closing investigation of the proposed merger and separate
statement of Commissioner Mary L. Azcuenaga, FTC File No. 971-0051, July 1, 1997, reported in 5 Trade Reg.
Rpt. (CCH) 1 24,295; Boeing/McDonnell Douglas Case No |V/M.877, European Commission Decision of 30 July
1997, OJ L 336/16 (8 Dec. 1997).

% The best practices paper is available on the FTC Web Site, <http://www.ftc.gov>.
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The experience gained during the merger wave of the 1990s built areservoir of trust on
which we could draw to discuss and deal with differences when they arose. That trust makesit
easier to deal with the hard questionsthat remain. Oneissueistherisk that, as multiple arbiters
judge the same transaction, the decision of the most restrictive jurisdiction will prevail, effectively
dictating policy to all the others®® Thiswas the result in GE/Honeywell and was nearly so in
Boeing/McDonnell Douglas. As many have noted following those two cases™® the EC and the
U.S. redoubled their efforts to understand each other and, along the way, continued to cooperate
effectively as the recent Solvay/Ausimont® and Bayer/Aventis CropSciences* cases demonstrate.

Our differences have led us to supplement cooperation with convergence. Convergence,
put simply, involves discussing the issues and learning from each others’ experience to move
toward ageneral consensus about how best to enforce our antitrust laws. Over time, national
laws are likely to evolveto reflect that consensus. In addition to the U.S./EC mergers working
group, we are working together on similar issues at the OECD, and are addressing thorny
guestions about the relationship between competition and trade at the World Trade Organization.
The convergence movement took an important step forward through the International Competition
Network (ICN), which celebratesitsfirst anniversary at this Conference. Atitsfirst annual
conference, which just took placein Naples, the ICN’s 75 member competition agencies adopted
aset of Guiding Principlesfor Merger Notification, and endorsed a set of Recommended
Practices for Merger Notification Procedures, that are designed to promote convergence in multi-

4 See J HOWARD BEALES & TIMOTHY J MURIS, supra note 24, discussed in more detail at notes 62-64
and accompanying text, infra.

%0 See, e.g., Klein, Anticipating the Millenium: International Antitrust Enforcement at the End of the
Twentieth Century, 1997 FORDHAM CORP. L. INST. 1, 8 (1998) (quoting with approval Barry Hawk, stating in the
wake of Boeing/McDonnell Douglas that while “[sjome have suggested that the public controversy between the
U.S. and the EC may result in a cooling of enforcement cooperation between their respective competition
authorities, . . . it ismore likely the opposite will occur”); Robert Pitofsky, EU and U.S. Approaches to
International Mergers — Views from the U.S. Federal Trade Commission Remarks Before the EC Merger Control
10th Anniversary Conference, Brussels, Belgium, Sept. 14, 2000, available at
<http://www.ftc.gov/speeches/pitofsky/pitintermergers.htm>.

51 solvay/Ausimont, Case No COMP/M.2690, Comm. Dec. of 9 Apr. 2002, available at
<http://europa.eu.int/comm/competition/mergers/cases/decisions/m2690_en.pdf>; Solvay SA., File No. 021-0067,
Docket No. C-4046, Consent Agreement announced May 2, 2002, available at
<http://www.ftc.gov/opa/2002/05/sol vayausimont.htm>.

52 Bayer/Aventis CropSciences, Case No COMP/M. 2547, Comm. Dec. of 17 Apr. 2002, available at
<http://europa.eu.int/comm/competition/mergers/cases/decisions/m2547_en.pdf>; Bayer AG, and Aventis SA, File
No. 011 0199, Docket No. C-4049, Consent Agreement announced May 30, 2002, available at
<http://www.ftc.gov/opa/2002/05/bayeraventis.htm>.
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jurisdictional merger review.® The ICN launch succeeded, in my opinion, because of the widely-
shared desire for convergence and the excellent relationships that have been established in
working on matters about which we substantially agree.

2. And now, consumer protection

Consumer protection is now moving on the same trajectory as antitrust. While the
differencesin approach to consumer protection were as significant as those surrounding antitrust,
theissues of international cooperation and convergence simply did not arise for many years.
These issues did not get much notice largely because consumer protection issues usually involved
only one country. While consumer goods themselves have long crossed national borders,
marketing campaigns until recently remained domestic in nature. There are many reasons for this,
including different languages, cultural barriersthat required different marketing strategies for
different countries, different competitive environments, and different labeling rules. There may
have been significant differences between nations on issues like comparative advertising, the
amount of substantiation necessary to support an advertising claim, and the extent to which
disclosures might cure marketing problems. These differences did not become points of
contention, however, because products usually were marketed separately in different countries.

Just as globalization has changed the landscape in antitrust, it is changing consumer
protection. Today, we see satellite networks broadcasting advertisements around the world, with
operators waiting to take your order in the language of your choice. Telemarketersroutinely call
U.S. consumers from Canada. Most significantly, in many markets the Internet is turning national
bordersinto historical anachronisms. Asmy colleague Commissioner Orson Swindle has stated,
“[t]he phenomenal growth of commerce on the Internet has provided a greater sense of urgency
to the FTC's seeking cooperation with its foreign counterparts.”* We cannot avoid considering
global consumer protection issues>

53 Both documents are available on the ICN Web Site,
<http://www.international competitionnetwork.org>.

5 Orson Swindle, Enforcement of Consumer Protection and Competition Laws in the Global Marketplace:
the North American Experience, Before the Sydney Global Commerce Conference, Nov. 10, 1998, available at
<http://www.ftc.gov/speeches/swindle/austspch.htm>.

%5 Anincreasing number of consumer complaints collected by the FTC and its law enforcement partners
involve international transactions. In 2001, approximately 13 percent of the complaints collected in the FTC's
Consumer Sentinel database involved a cross-border element (either foreign consumers complaining about U.S.
businesses or domestic consumers complaining about foreign businesses), compared to less than 1 percent in 1995.
The 2001 cross-border complaints came from about 15,000 consumers complaining about transactions involving
almost $30 million. See <http://www.consumer.gov/sentinel>.
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Aswith antitrust, many countries are establishing consumer protection regimes*
Fortunately, a solid groundwork for cooperation already exists. We have recognized the
importance of building international cooperation in consumer protection, just aswe have donein
competition. Werecently have entered into bilateral consumer protection agreements with
Canada,®” Australia,® and the United Kingdom.*® The OECD long has had a Committee on
Consumer Policy, and its member countries al so recognize the importance of policy convergence
in the consumer protection area. The OECD Guidelines on Consumer Protection in the Context of
Electronic Commerce, issued in December 1999, for example, provide that Member countries
should “[w]ork toward building consensus, both at the national and international levels, on core
consumer protectionsto further the goals of enhancing consumer confidence, ensuring
predictability for businesses, and protecting consumers.”®® Under the leadership of my colleague
Commissioner Mozelle Thompson —who serves as Chair of the Committee on Consumer Policy,
and who has led the U.S. delegation to that Committee since 1998 — the OECD is how working
toward convergence in more specific consumer protection areas.

The International Marketing Supervision Network, or IMSN —a network of 30 consumer
protection law enforcement agencies, mostly from OECD countries — also is seeking cooperation
on consumer protection enforcement issues® The IMSN is, in many ways, a precursor to the
ICN in that it has brought consumer protection law enforcers together to work on common issues
for over ten years.

%6 The International Marketing Supervision Network, which is the consumer protection analog to the
International Competition Network, has 31 members, including agencies from Australia, Austria, Belgium, Canada,
the Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Japan, Latvia,
Luxembourg, Malta, Mexico, Netherlands, New Zealand, Norway, Poland, Portugal, Slovakia, South Korea, Spain,
Sweden, Switzerland, United Kingdom, and the United States. The European Commission and the OECD
participate as observers. See <http://www.imsnricc.org/>.

57 Agreement Between the Government of the United States of America and the Government of Canada
Regarding the Application of their Competition and Deceptive Marketing Practices Laws, supra note 35.

% Agreement Between the Federal Trade Commission of the United States of America and the Australian
Competition & Consumer Commission on the Mutual Enforcement Assistance in Consumer Protection Matters,
July 20, 1999, available at <http://www.ftc.gov/os/2000/07/ftcacccagrmnt.htm>.

%9 Memorandum of Understanding on Mutual Enforcement Assistance in Consumer Protection Matters
Between the Federal Trade Commission of the United States of America and Her Mgjesty's Secretary of State for
Trade and Industry and the Director General of Fair Trading in the United Kingdom, Oct. 31, 2000, available at
<http://www.ftc.gov/0s/2000/10/ukmemo.pdf>.

%0 OECD Guidelines for Consumer Protection in the Context of Electronic Commerce, available at
<http://www.ftc.gov/opa/1999/9912/0ecdguide.htm>.

61 See supra note 56.
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Thisframework for cooperation and convergence will have acrucial roleto play because
the globalization of marketing raises the likelihood that more than one nation’ s consumer
protection authorities will pass judgment on the legality of the same marketing practice.
Depending on the nature of the practice and the nations involved, among other factors, the most
restrictive regulator may prevail. During my yearsin academial authored a study with Howard
Beales, who is now the FTC’ s Director of the Bureau of Consumer Protection, that analyzed the
impact of multiple federal and state regulators on national advertising within the United States®
As marketing spreads across borders, | believe that our findings are relevant to the international
marketing context, aswell.

In the United States, both the states and the federal government regulate the content of
advertisements. Becauseit usually isnot economically feasible to adapt national advertising
campaigns to the standards of each of our fifty states as well asthe federal government, every
national advertisement claim that a state enforcer challenged was, after settlement with a particular
state or group of states, abandoned nationwide. Consequently, the enforcement actions of
individual states created national advertising policy® One result was that, when disagreements
among regul ators arose, the most restrictive jurisdiction prevailed, not necessarily the one that
most accurately assessed the effects of advertising on consumers®

The problem of multiple arbitersis most obvious when jurisdictions apply different
standards to the conduct at issue, but a problem remains even when multiple jurisdictions apply
the same standard to the same conduct. Reasonable people can differ in their application of the
same law to the same facts. Thus, different judgmentswill arise even with convergence on an
appropriate and identical legal standard. Without aforum to resolve the inevitable differences of
opinion among enforcers, the safest course for anational advertiser may beto restrict its claims
to those not likely to be challenged anywhere, thereby reducing the amount of information
available to consumers.

In the case of consumer protection, we also seetheinverse problem. Asmarketing
crosses national boundaries, especially through the Internet, it isrelatively easy to establish a

62 J HOWARD BEALES & TIMOTHY J MURIS, supra note 24. The statesin the last several years have
been far less active in regulating national advertising than they were in the period described in our book. Moreover,
our analysis reveals that multiple regulators applying different standards on occasion can be preferable to one
regulator applying atoo-restrictive standard. The results can be quite complex, turning on a variety of factors, as
discussed in our book and below.

8 The point may not hold for relatively small U.S. states.

54 | used the same study last year to illustrate the potential problems caused by multiple adjudicators
passing on the legality of transnational mergers. Timothy J. Muris, Merger Enforcement in a World of Multiple
Arbiters, Before the Brookings Institution Roundtable on Trade and Investment Policy (Dec. 21, 2001),available at
<http://www.ftc.gov/speeches/muris/brookings.pdf>.
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cross-border fraudulent marketing scheme almost anywherein theworld. In the absence of
effective remedies that can be applied in the country where the fraud originates, it is difficult for
the countries in which the victims reside to achieve effectiverelief. Therefore, if fraudulent
marketers are based in the country that has the weakest laws or enforcement structures, and can
avoid effective punishment in other jurisdictionsin which they do business, the least restrictive
jurisdiction could dictate the level of fraud that will be allowed®

While the specific issues differ between consumer protection and competition, the broad
problem isthus the same. We do not have to look very hard to find examples. For many years,
there was a debate within the United States and later within the European Union about comparative
advertising. Many years ago comparative advertising was thought to be somehow distasteful, and
it was discouraged in the U.S. by industry self-regulatory codes. Asaresult, an advertiser
wishing to assert its product’ s superiority to other products could only compare its product with
amysterious but surprisingly popular “Brand X.” Intime, werealized that truthful comparative
advertising gave consumers useful information, allowing them to exercise their choicesin the
market more intelligently. In other words, better consumer protection led to better competition,
which in turn benefitted consumers. Thanksin large part to the efforts of Robert Pitofsky, who
was not only my immediate predecessor as Chairman but who was also one of my predecessors
as Director of the Bureau of Consumer Protection, the FTC effectively ended the ban on truthful
comparative advertising in the U.S. by stating that it would “scrutinize carefully” any restraints
upon it % The comparative advertising debate then migrated to Europe, where national regulation
ranged from outright prohibition to widespread acceptance®” At the end of the day, and after a
long debate, the European Commission adopted a directive that set a minimum standard for
comparative advertising throughout the EU %

8 See FEDERAL TRADE COMMISSION, CONSUMER PROTECTION IN THE GLOBAL ELECTRONIC
MARKETPLACE: LOOKING AHEAD (Sept. 2000) (discussing “race to bottom” in lax consumer protection
jurisdictions), available at <http://www.ftc.gov/bep/icpw/lookingahead/lookingahead.htm>.

8 See FEDERAL TRADE COMMISSION, REPORT ON THE CONSUMER INFORMATION REMEDIES POLICY
SESSION 221-33 (June 1, 1979) (describing efforts initiated by Pitofsky to persuade the major televison networks to
end voluntary bans on comparative advertising). See also 16 C.F.R. §14.15 (2002) (FTC's comparative advertising
policy statement, adopted in August 1979), 44 Fed. Reg. 47328 (Aug. 13, 1979).

57 See, e.g., International Trademark Association, |ssue Brief on Comparative Advertising, May 1998,
available at <http://www.inta.org/basics/ib/compad.shtml> (noting that the debate over comparative advertising in
Europe has continued for over 20 years, with some member states prohibiting it and others allowing it).

%8 Directive 97/55/EC of European Parliament and of the Council of 6 October 1997 amending Directive
84/450/EEC Concerning Misleading Advertising so as to Include Comparative Advertising, (OJL 290, 23.10.1997,
p. 18), available at <http://europa.eu.int/eur-lex/en/consleg/pdf/1997/en_1997L0055_do_001.pdf>. Under the
directive, comparative advertising must be permitted if certain minimum conditions are met, including that it not be
misleading; that it compares goods and services intended for the same purpose; that comparison be based on
material, relevant, verifiable, and representative features; and that it does not create confusion about matters such as
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A similar, if lessvisible, convergence has taken place regarding substantiation for certain
advertising claims. In 1984, the FTC issued a deception-based policy statement reaffirming its
commitment to the requirement of advertising substantiation. The statement, issued after we
solicited comment on how to make our advertising substantiation program more effective,
emphasized that “[o] bjective claims for products or services represent explicitly or by implication
that the advertiser has a reasonabl e basis supporting these claims.” The statement also noted that
“the goal of the advertising substantiation requirement isto assure that advertising is truthful "
At approximately the same time, the European Commission issued its directive on misleading
advertising, which took the same general approach to substantiation in Europe’® While there may
yet be room for discussion, we arein general agreement with the European Commission on this
critical broad principle.

The European Commission’ swork on commercial communications in the common market
encourages meto believe that further convergenceis areasonable goal. The European
Commission issued a Green Paper on commercial communicationsin 1996, which notes, for
example, that differing national regulations could create obstacles for companies seeking to offer
such services across national borders, and proposes areview of restrictions that form barriersto
entry.” These areideas on which we could find considerable common ground.

trade names or trademarks and does not discredit, denigrate, or take unfair advantage of them. It does not prohibit
Member States from taking more liberal approaches if they choose.

8 FTC Policy Statement Regarding Advertising Substantiation, 104 F.T.C. 839, 841, appended to
Thompson Med. Co., 104 F.T.C. 648 (1984), aff'd, 791 F.2d 189 (D.C. Cir. 1986), cert. denied, 479 U.S. 1086
(1987).

0 Council Directive of 10 September 1984 Relating to the Approximation of the Laws, Regulations and
Administrative Provisions of the Members States Concerning Misleading Advertising 1 6 (84/450/EEC), OJ L 250,
19. 9. 1984, p. 17., available at <http://europa.eu.int/comm/consumers/policy/devel opments/adve/adve03_en.html>.
The EC Directive recognizes that “the advertiser should be able to prove, by appropriate means, the material
accuracy of the factual claims he makesin his advertising.” It requires Member States to empower their courts or
agencies to require advertisers to “furnish evidence as to the accuracy of factual claimsin advertising,” if such a
requirement appears appropriate, and to consider factual claims as inaccurate if the evidence demanded is not
furnished or is deemed insufficient. The Directive does not, however, address the level of substantiation that is
needed to be deemed sufficient. By contrast, in the United States the rules in this area have been developed in some
detail. E.g., FTC Policy Statement Regarding Advertising Substantiation, supra note 70; Pfizer, Inc., 81 F.T.C. 23
(1972); FTC v. Pantron | Corp., 33 F.3d 1088 (9th Cir. 1994), cert. denied, 514 U.S. 1083 (1995); Removatron Int’|
Corp., 111 F.T.C. 206 (1988), aff'd, 884 F.2d 1489 (1st Cir. 1989).

"European Commission, Green Paper on Commercial Communications in the Internal Market 2b
(COM(96)) 192 08.05.96. The Green Paper led the EC to issue a follow-up paper, in which it was proposed to
establish an expert group on commercial communications "to establish transparent and efficient administrative
cooperation between itself and the Member States and a dialogue with interested third parties." See The Follow-up
to the Green Paper on Commercial Communicationsin the Internal Market (Apr. 2, 1998), available at
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The common framework we have established thus far is heartening. Y et the remaining
issues to be resolved — including e-commerce, distance selling, and consumer fraud — are
significant. If different arbiters apply different standardsin these areas, then marketers who wish
to apply identical techniques across borders may have to design a strategy that complies with the
standards of the most restrictive jurisdiction in most countries, aresult that might not maximize
consumer welfare. International convergence in consumer protection isthus asimportant as
international convergencein competition.

| see at least two important questions before us. First, can we find vehicles for practical
cooperation that will lay afoundation for further convergence, just as cartel enforcement has done
in the antitrust area? Second, how can we ensure that economic analysis adequately informs
consumer protection enforcement and complements our antitrust enforcement efforts?

In June 1999, the FTC held aworkshop on international consumer protection issues, with
participants from industry, consumer associations, governments, and academia recognizing the
“value of working toward building consensus on core consumer protections on the national and
international levels.”” In a subsequent report, the FTC described the benefits of convergencein
consumer protection:

First, the more commonality among different consumer protection regimes, the less
burdened merchants are in figuring out different, and potentially conflicting, marketing
rules. .. Second, it promotes consumer protection, because consumers are more likely to
understand the rights available to them, regardiess of amerchant’slocation. Third, it
promotes consumer confidence in cross-border transactions, to the extent that
consumers know they have the same core protections as they do at home. Fourth, itis
easier for governmentsto engagein joint law enforcement efforts when their cross-
border colleagues are enforcing the same protections. Fifth, judgment recognition is

more predictable and less problematic when both countries involved have rules

reflecting the same public policy choices. Finally, it is particularly appropriate given the
scope of Internet retailing: international rules for an international marketplace™

. A FutureWork Program

A. Fraud isthe placeto start

<http://europa.eu.int/comm/internal_market/comcom/docs/fol lupen.htm>.

2 FEDERAL TRADE COMMISSION, CONSUMER PROTECTION IN THE GLOBAL ELECTRONIC
MARKETPLACE: LOOKING AHEAD 18 (Sept. 2000), available at
<http://www.ftc.gov/bcp/icpw/lookingahead/global .htm>.

1d. at 12.
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Experience with inter-jurisdictional law enforcement cooperation, both nationally and
internationally, shows that successful cooperation and convergence begin by focusing on core
areas of agreement. Consensus on substantive priorities provides a basis for testing enforcement
techniques and building trust across jurisdictions. Enforcement concerning the core areas
becomes a prototype for broader cooperation over time. We have learned much, for example,
from our joint efforts with Canadato attack cross-border telemarketing fraud, about which | will
say more |ater.

Our modern experience with competition policy provides an informative model. Thereis
now widespread agreement among competition policy agencies that hard-core cartels represent a
serious threat to the market system.”™ Progress toward atruly international anti-cartel strategy has
unfolded in several steps over several years. Key milestones have included:

. Building an intellectual consensus about the harmsthat cartelsimpose;
. Executing effective anti-cartel programs at the national level;”®
. Experimentation with bilateral cooperation, such as cooperation with Canada and

Japan in the early and mid-1990s to share information concerning the plastic
dinnerware and thermal fax paper conspiracies; and

. The endorsement by international bodies, such asthe Organization for Economic
Cooperation and Development, of anti-cartel policies’™

The indispensableingredient of all of these efforts, and the necessary condition for progress to
date, isthe broadly shared view that cartels result in significant harm to consumers.

The United States experiencein creating international strategiesfor attacking cartels
providesinsights about how we can build effective international cooperation in consumer
protection. Consider how an international campaign against hard-core fraud might unfold. We
can begin by envisioning fraud as consumer protection’s equivalent of supplier cartelsin
competition policy. We should develop acommon view of what constitutes fraud. For example,

" OECD Hard Core Cartel Recommendation, supra note 45.

" For example, the European Union and Canada have prosecuted cartels aggressively in recent years, and
now have leniency programs similar to the U.S. Corporate Leniency Policy. In March 2000, the British government
implemented a new competition law that, anong other things, prohibits cartels and gave the Office of Fair Trading
new investigatory powers as well as expanded resources for combating cartels. Competition Act, 1998, ch. 41.
Increasing numbers of countries have brought enforcement actions against the participants in international cartels.
See supra note 41.

6 OECD Hard Core Cartel Recommendeation, supra note 45.
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some countries consider fraud to be aconcern only for criminal agencies. Others equate fraud
with egregious misleading and deceptive commercial practices generally. Despite someissues of
classification, | am confident that consumer protection agencies worldwide would agree that
certain types of seller deceit warrant categorical condemnation.

| also sense an increasing awareness that fraud is a serious threat to proper functioning of
markets around the globe. The communications and information-processing revol utions that spur
the globalization of commerce also facilitate the globalization of fraud. At the FTC, we have seen
how fraudsters employ state of the art technology to amass huge revenues by operating on atruly
international scale.”” In recent years, for example, the FTC has addressed fraudulent schemes
involving places like Moldova, Madagascar, and Dominicathat take advantage of the Internet and
improved tel ecommunications’

Although fraud imposes high costsin well-established market systems, in emerging
markets, the damage of such fraud may be even greater. It isbad enough in any economy that
consumers suffer out-of-pocket losses. The greater danger in atransition environment is that
confidence in market processes may be undermined, exacerbating the uncertainty that often
accompanies the abandonment of central planning. Theinability of Albania, for example, to stop
the pyramid schemes that were masquerading as legitimate investments led to the fall of the
government and a serious setback to market reforms?® Unless a nation visibly and effectively can
suppress seller deceit, consumers may come to perceive that commercial dishonesty isthe norm,
rather than the exception, in amarket system.

B. Why fraud mattersto us, as antitrust enforcers and practitioners

" For example, last year, the FTC halted an online pyramid scheme that allegedly had garnered more than
$175 million from consumers worldwide. FTC v. Skybiz.com, 1-CV-396-EA(X) (N.D. Okla.), FTC Press Release
(Jan. 14, 2002) available at <http://www.ftc.gov/opa/2002/01/sky2blantonl.htm>.

8 See, e.g., FTC v. TLD Networks Ltd., No. 020C1475 (N.D. Ill. filed Feb. 28, 2002), FTC Press Release
and court documents available at <http://www.ftc.gov/opa/2002/03/tld.htm>; FTC v. BTV Indus., No. CV-S-02-
0437-LRH (PAL) (D. Nev. filed Mar. 27, 2002), FTC Press Release and court documentsavailable at
<http://www.ftc.gov/opa/2002/04/btv.htm>; FTC v. Zuccarini, No. 01-CV-4854 (E.D. Pa. filed Sept. 25, 2001),
FTC Press Release and court documents available at <http://www.ftc.gov/opa/2002/05/cupcake.htm>; FTC v.
Verity Int'l, No. 00 Civ. 7422 (S.D.N.Y. filed Oct. 2, 2000), FTC Press Release and complaintavailable at
<http://www.ftc.gov/opa/2000/10/verity.htm>; FTC v. Audiotex Connection, Inc., CV-97-0726 (E.D.N.Y. filed Feb.
12, 1997), Consent Decree and Order available at <http://www.ftc.gov/0s5/1997/9711/Adtxprmford.htm>; FTC v.
Benoit (previously FTC v. One or More Unknown Parties), No. 3:99 CV 181 (W.D.N.C. filed May 11, 1999),
Complaint available at <http://www.ftc.gov/0s/1999/9905/7674451775.htm>.

® E.g., Radio Free Europe/Radio Liberty, Albania: Pyramid Schemes Common Across Eastern Europe,
Jan. 16, 1997, available at <http://www.rferl.org/nca/features/1997/01/F.RU.970116172653.html>; Chris Jarvis,
The Rise and Fall of Pyramid Schemes in Albania, 47 IMF Staff Papers No. 1 (2000), available at
<http://www.imf.org/external/pubs/ft/staff p/2000/00-01/jarvis.htm>.
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As| mentioned in introducing this speech, for several reasons consumer protection isthe
next frontier that should command the attention of the antitrust policy community. First, the
consumer protection community can borrow heavily from antitrust enforcement experience with
hard-core cartelsin designing strategies for attacking cross-border fraud. Cooperation between
competition policy and consumer protection officials and practitioners can accel erate the pursuit
of effective international approaches to detecting and punishing fraud.

A second, related reason is that limiting cross-border fraud isimportant to the
establishment of successful market regimes. Losing the battle against cross-border fraud would
undermine confidence in market processes, especialy in transition economies. Moreover,
consumersin countriesthat fail to devel op effective anti-fraud strategies may become especially
attractive targets for fraudulent schemes.

Countriesthat are homes to the targets of cross-border fraud are not the only victims.
Countries that unwittingly host them are damaged aswell. What country wants the dubious
reputation as a haven for perpetrators of international fraud? Not only does this reputation give
rise to questions about a country’ s commitment to the rule of law, but it also sows the seeds for
corollary problems such as money laundering.

Canada provides a good example of an effective response by a country that found itself
used as a base for fraudulent marketing. In the 1990s, a number of fraudulent telemarketers set
up shop in Toronto and Vancouver to prey on U.S. consumers. Canadian authorities took
determined action to prevent Canada from becoming a safe haven for fraud. A consortium of
Canadian agencies that has included the Competition Bureau, the Royal Canadian Mounted Police,
and provincial and local authorities have worked productively with their U.S. counterparts and
have taken effective steps that will proveinstructive in future efforts® The most recent of these
actionsresulted in criminal charges against the operators of a credit card scam in Toronto earlier
thismonth 8

Finally, the successful implementation of antitrust programs requires governmentsto apply
consumer protection commands in a manner that promotes, rather than retards, competition as a
market discipline. Appropriately applied consumer protection remedies can reinforce the
competitive pressures that force sellers to respond attentively to consumer preferences.

80 See Prepared Statement of the Federal Trade Commission on Cross-Border Fraud, Before the Senate
Subcomm. on Investigations of the Comm. on Governmental Affairs, 107" Cong., 1% Sess. (June 15, 2001),
available at <http://www.ftc.gov/0s/2001/06/cbftest.htm>.

8l See Charges Laid Against Toronto-based Telemarketers Canadian Competition Bureau Press Release,
(Oct. 22, 2002), available at <http://strategis.ic.gc.ca/ SSG/ct024403.html>; Canadian Company Targets U.S.
Citizens with Phony Credit Card Offers for an Advance Feg FTC Press Release, (Oct. 22, 2002), available at
<http://www.ftc.gov/opa/2002/10/firstcap.htm>.
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C. How we'refacing theissue here

We are beginning to address the problem of cross-border fraud in the United States. As
we seeit, effectively fighting cross-border fraud requires several improvements.

For example, consumer protection enforcersin different countries must share more
information about cross-border fraud. Thisstepisessential to successful cross-border law
enforcement. Often, consumer protection enforcersin different jurisdictions investigate the same
targets, and sharing information could facilitate effective enforcement. More complete
information sharing also could help avoid duplication® Thisissueissimilar to the information
sharing issues we face in antitrust, although we may be able to address them differently to the
extent that confidentiality issues are not congruent®

In addition, countries should address gapsin the legal ability of their consumer protection
agenciesto exercise certain extraterritorial jurisdiction in casesinvolving fraud. The IMSN issued
“Findings on Cross-Border Remedies” that discuss this problem of lack of jurisdiction® The

82 The FTC's current ability to share information with foreign counterparts is limited. For a discussion of
existing difficulties in sharing information with our foreign counterparts, see Testimony of the Federal Trade
Commission Regarding International Telemarketing Fraud Before the Senate Comm. on Governmental Affairs,
Subcomm. on Regulation and Government Affairs, 102" Cong., 2d Sess. (Oct. 15, 1993); Prepared Statement of the
Federal Trade Commission on Cross-Border Fraud, Before the Sen. Subcomm. on Investigations of the Comm. on
Governmental Affairs, 107" Cong., 1% Sess. (June 15, 2001), available at
<http://www.ftc.gov/0s/2001/06/cbftest.ntm>. There are also corresponding limits on the ability of foreign
consumer protection agencies to share information with the FTC. E.g., Competition Act, R.S.C., Part I, § 29
(1985) (Can.).

8 providing confidential information with appropriate protection from public disclosure remains both an
important priority and the law. 15 U.S.C. 88 18a(h), 50, 57b-2 (2000). Providing appropriate safeguards for
sharing confidential information with foreign law enforcers is also important, but it may be appropriate to structure
those safeguards differently for consumer protection investigations than for antitrust cases. In consumer fraud
cases, for example, the information we seek to exchange is much less likely to include trade secrets, sensitive
competitive data, or other confidential business information. The potential of an inappropriate disclosure to
interfere with legitimate operations, and to deter the voluntary submission of information by investigative targets
and third parties, also ismitigated. By contrast, the ability to engage in rapid information exchange, sometimes with
multiple jurisdictions, to locate and halt conduct is particularly critical in consumer fraud cases.

84 See International Marketing Supervision Network, Findings on Cross-Border Remedies, § 2, available at
<http://www.imsnricc.org/imsn/cross%20border%20findings.htm>: “(a) some IMSN members lack authority to
take action or enforce decisions taken against domestic entities that market only to consumers outside that
member’ s country, and for some members the existence of that authority is unclear; (b) some IMSN members lack
authority to take action or enforce decisions taken against entities located or conducting business from outside that
member’s country, even if they target or transact with consumers within that member’s country; and (c) these
limitations create enforcement gaps in the abilities of IMSN members to collectively protect consumersin IMSN
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inability to take action hurts consumers: fraudulent companies can use one country as a home
base from which to target only foreign consumers. As mentioned, we have seen exactly that in
some of our investigations. We anticipate a broad degree of convergence on the need for
combating cross-border fraud, asit isin theinterest of both consumers and | egitimate industry to
eradicate this pernicious practice.

Moreover, we should find ways for prohibitive orders such asinjunctions to be effective
across borders. Injunctive relief against fraudulent companiesisimportant to stop them from
harming consumers. Thisrelief is meaningless against foreign defendantsif injunctive orders are
unenforceable across borders. A court whose injunction isignored can hold the defendant in
contempt of court, but this sanction has little value if the defendant is overseas® Mutual Legal
Assistance Treaties, which are often useful in criminal antitrust cases® are generally not
applicable outside of the criminal context, and thus are not available in non-criminal fraud cases.

Finally, one of the key elements of an effective anti-fraud program is depriving
wrongdoers of their ill-gotten gains, reducing the incentives to engage in fraud. To the extent that
money can be returned to consumers, it reduces their injury and increases their confidencein law
enforcement. One of the problems we face in obtaining redressisthat fraud proceeds move off-
shore quickly. Countries should explore procedures for preventing the transfer of fraudulently
obtained assets abroad and for repatriating them once they are transferred.

We have developed a Five-Point Plan for Fighting Cross-Border Fraud to make
improvementsin these areas. The Plan borrows many of the tools used in antitrust. Under our
Five-Point Plan, we will:

1. Advocate adoption of an OECD Recommendation on Cross-Border Fraud;

2. Seek legislative changes to improve our ability to fight cross-border fraud;

3. Hold aworkshop on public/private sector cooperation to combat cross-border
fraud;

4, Enter into new multilateral and bilateral agreements, and strengthen existing

arrangements, to combat cross-border fraud through cooperation and coordinated
enforcement activities; and
5. Provide targeted technical assistance to developing countries.

1. OECD Recommendation on Cross-Border Fraud

countries.”

8 Contempt of court is not generally an offense subject to extradition. See Restatement (Third) of the
Foreign Relations Law of the United States § 475 cmt. ¢ (1987).

8 See supra note 42 and accompanying text.
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First, we will advocate adoption of an OECD Recommendation on Cross-Border Fraud
through the OECD Committee on Consumer Policy. Drafting of the Recommendation is already
underway. The Recommendation will help develop consensus on what constitutes consumer
fraud and will represent a step toward further convergence in consumer protection. It also will
develop consensus on the key goals of cross-border cooperation: enhanced information sharing;
broader jurisdiction in fraud cases; better ability to obtain redress for consumers; and better ability
to enforce conduct remedies. The draft Recommendation, which is modeled on the OECD
Recommendation Against Hard-Core Cartels®” also will address the means for achieving those
goals, and we hope that it will have asimilar effect in catalyzing legislative reform, spurring
enforcement, and improving cooperation and information sharing among enforcement authorities.
We hope that the OECD will complete its Recommendation next year.

2. L egidative Changes

Second, we will issue areport on cross-border fraud to the U.S. Congress with
suggestions for legislative changes that will allow us to enhance cooperation with our foreign
counterparts® The legislative proposals will strengthen our ability to fight cross-border fraud and
improve our ability to persuade other countries to enhance their tools for fighting cross-border
fraud. The proposed legislative suggestions primarily seek to improve our ability to share
information with our foreign counterparts and conduct joint and parallel investigations. Proposals
to accomplish this purpose will include:

. New authority to share more information about our investigations with foreign law
enforcement agencies,

. New authority to conduct investigations on behalf of foreign law enforcers and
expend resources to assist them with investigations®®

. New exemption from public disclosure requirements for information obtained from

foreign law enforcement agencies, when the foreign agency has requested
confidentiality; and

87 OECD Hard Core Fraud Recommendation, supra note 36.

8 gection 6(f) of the FTC Act authorizes us to “ make annual and special reports to the Congress and to
submit therewith recommendations for additional legislation.” 15 U.S.C. § 46(f) (2000).

8 Given that some fraudsters operate schemes in multiple jurisdictions, providing such assistance would,
in some cases, benefit U.S. consumers and legitimate businesses directly. In other situations, the FTC's efforts
would encourage foreign law enforcers to provide reciprocal assistance to usin our investigations. The experience
of agencies like the Securities and Exchange Commission, which already has the authority to provide assistance to
foreign law enforcers, demonstrates that United States assistance leads to greater cooperation and assistance from
other countries.
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. New authority to expend resources to assist foreign law enforcement
investigations.

This authority would be similar to that which other government agencies like the Securities
and Exchange Commission possess, through which they cooperate successfully with foreign
counterparts in conducting joint investigations® Our report to Congress with recommendations
for legislative changes to help combat cross-border fraud should be ready by next summer.

3. Public/Private Sector Workshop

Third, we will enlist the private sector to help combat cross-border fraud. After all, fraud
hurts legitimate industry, as well as consumers, and we should leverage private sector resources
to help us combat cross-border fraud. Asafirst step, we will host aworkshop with industry to
discuss and facilitate greater public/private sector cooperation in combating cross-border fraud.
We will discuss our mutual interest in combating cross-border fraud and will examine how to
work together to accomplish some of our goals. For example, we will discuss when and how the
private sector could share information about fraud with law enforcement agencies. Wewill also
explore how, in appropriate circumstances, companies can suspend domain names, telephone
services, mailing services, or credit processing servicesto foreign fraudsters, who are often
difficult to reach through court orders. We also will invite consumer groups to the workshop to
learn about the problems they have encountered, and potential solutions they suggest. We plan to
hold thisworkshop in early 2003, and incorporate any recommendations from the workshop into
our report to the U.S. Congress described above.

4, Bilateral and Multilateral Cooper ation and Enfor cement

Fourth, we will seek to enter into new multilateral and bilateral agreements, and strengthen
our existing cooperation and enforcement arrangements, to combat cross-border fraud. Bilateral
agreements are one strategy that helped improve cooperation in antitrust. We currently have
consumer protection cooperation agreements with Canada, Australia, and the U.K. that contain
provisions tracking the bilateral agreements we have in antitrust® Such provisionsinclude
acknowledgment of mutual interest in cooperation; notification of enforcement activities that
affect important interests of the other party; and information sharing, cooperation, and positive
comity on acase-by-case basis. Bilateral agreements help us stay informed about foreign
investigations affecting U.S. companies and consumers, enable us to share additional categories of
information about such investigations, streamline the cooperation process, and generally maintain
cooperative relations with our foreign counterparts. Our highest priority for anew bilateral
cooperation agreement iswith Mexico.

0 See 15 U.S.C. 86 78d(f), 78u(8)(2), 78u(a)(2)(b), and 78x(d) (2000).
91 See supra notes 57-59.
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The desire for improved bilateral cooperation isashared one. | know that Konrad von
Finckenstein, the Commissioner of Competition in Canada, agrees. Konrad and | will endeavor to
bring cooperation in the field of consumer protection up to the level of cooperation in antitrust
matters. Given the close cooperation of the U.S. and Canada, we believe that we have an
opportunity to demonstrate how two nations can work together through enforcement
partnerships, the sharing of information, and the crafting of domestic remediesthat are effective
in aborderless market.

Multilateral cooperation through international networks, such asthe OECD, is another tool
from antitrust that we can use to combat cross-border fraud. We will strengthen our multilateral
cooperation network by focusing on increased cooperation with Latin American countries through
a Pan-American dialogue on consumer protection. We also will work with our counterpartsto
expand the International Marketing Supervision Network to Latin America, Eastern Europe, and
other interested countries. Latviaand Estoniarecently joined the IMSN, and Brazil has expressed
interest injoining. Together we will usethe IMSN to coordinate more specific, targeted law
enforcement activitiesto combat cross-border fraud® We will devel op systematic procedures
for notifying the IMSN of international law enforcement action and ongoing investigations.

We will aso recruit countries to share consumer complaints with usto provide empirical
data on the problems that cause consumers the most harm. Through the IMSN, we developed a
website — www.econsumer.gov — where consumers can file cross-border e-commerce
complaintsonline. Law enforcersin seventeen member countries can access these complaints.
This siteis atestament to how technological advancesin collecting consumer complaint
information efficiently can assist usin targeting those frauds that harm the most consumers
worldwide. Wewill continue to expand thistool.

Aswith antitrust, bilateral and multilateral cooperation must be tied to actual enforcement.
A key element of our Five-Point Plan isto bring cross-border cases and coordinate international
law enforcement sweeps. These sweeps should draw international attention to certain types of
frauds, deter cross-border fraud, educate the public, and identify further gapsin cross-border law
enforcement efforts. Such sweepswill be conducted bilaterally through enforcement task forces
with law enforcersin particular countries. For example, as part of the Canadian effort to crack
down on telemarketing fraud mentioned earlier, we participate in two U.S.-Canadian consumer
protection enforcement task forces, Project Emptor in British Columbiaand the Strategic
Partnership in Ontario. Since December 2001, through these alliances, the FTC and its Canadian
partners have obtained nine orders against seventy-seven defendants. We already have awarded
amost $800,000 in consumer redress, and we have obtained default judgments totaling almost
$19 million. Over $6 million in assets and funds remain frozen or encumbered in Canada, the
U.S., and elsewhere, and will be available for redressto consumersif FTC and Canadian partners

92 The IMSN recently announced one such law enforcement sweep in the area of health fraud. Consumer
Protection Agencies Combat Cross-Border Fraud, FTC Press Release (Sept. 24, 2002), available at
<http://www.ftc.gov/opa/2002/09/imsnsydney.htm>.
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prevail . Wewill continue to bring cases through these task forces and will develop new task
forcesto bring cross-border cases.

5. Technical Assistance

No country should become ahaven for fraud. To prevent this, we will help countriesto
develop toolsto protect their consumers from fraud through targeted technical assistance. This
project will complement our work in competition through which we have promoted market-
oriented competition policiesin developing countries. Through our technical assistance program,
we will promote market-oriented policies to advance consumer protection aswell, with particular
focus on the need for strong fraud laws and enforcement of such laws. We will note that
competition policieswill fail if fraud in the marketplace dilutes consumer confidence. The
assistance also will enable us to make contacts in devel oping countries, so that we can ultimately
enlist new partnersin our international fight against fraud.

This assistance will be accomplished through missions funded by the United States
Agency for International Development, FTC staff comments on consumer protection legislationin
developing countries, and FTC staff participation in multilateral meetings of developing countries.
With our assistance, these developing countries can become partnersin fighting cross-border
fraud. Even beforethey are ready to join in more formal cooperation activities, we will identify
contact pointsin as many countries as possible.

V. Conclusion

Asmy colleague John Vickers, the head of Britain’s Office of Fair Trading, succinctly put
it recently, competition and fairness are natural allies™ We need to work together to make sure
that these natural allies are complementing, not undercutting, each other. Because borders no
longer constrain marketing any more than they constrain traditional subjects of antitrust
enforcement, we should seek convergence in consumer protection policy just aswe have donein
antitrust policy. It will be adifficult task, but it will be easier to begin with the areas on which we
agree. Fraud isagood placeto start, and | invite you to join with usin this effort.

9 See U.S.-Canadian Law Enforcers Target Cross-Border Telemarketing Fraud, FTC Press Release (June
10, 2002), available at <http://www.ftc.gov/opa/2002/06/crossborder.htm>.

9 John Vickers, supra note 20, at 2-3.



