UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

CLINTON L., by her guardians and next
friend CLINTON L., SR. and

TIMOTHY B., by his guardian and next
friend ROSE B., and others similarly situated,

Plaintiffs,
V. CIVIL ACTION NO. 1:10CVv00123
LANIER CANSLER, in his official capacity
as Secretary of the Department of Health and
Human Services, and DAN COUGHLIN, in
his official capacity as CEO and Area Director
of the Piedmont Behavioral Healthcare
Local Management Entity,

Defendants.
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STATEMENT OF INTEREST OF THE UNITED STATES OF AMERICA

Preliminary Statement

The United States files this Statement of Interest, pursuant to 28 U.S.C. 8 517,
because this litigation implicates the proper interpretation and application of Department
of Justice regulations implementing the Americans with Disabilities Act, 42 U.S.C. §
12101 et. seq., (“ADA”) and compliance with the mandate of community integration

under Olmstead v. L.C., 527 U.S. 581 (1999). Accordingly, the United States has a strong
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interest in the resolution of this matter.® Defendants, in pleadings filed Feb. 16, 2010,
raise new facts intending to dispute plaintiffs’ claims. Given the short time and the need
to provide this memorandum to the Court, the United States lacks sufficient time to
independently verify defendants’ most recent statements. However, the United States
supports plaintiffs” arguments that their record of successful care in the community and
their record of suffering harm while in group settings in the past are enough for the Court
to grant a preliminary injunction to preserve the status quo for these individuals.? In
addition, the Court should refuse defendants’ invitation to approve broad brush budget
cuts, made without regard to individual needs of people whose medical histories
demonstrate serious harm if they are unable to maintain their current living situations.

This lawsuit challenges defendants’ reductions to reimbursement rates that will
have the effect of eliminating medically necessary services that support plaintiffs in their

homes in the community. Plaintiffs have successfully resided in the community for years

! The Administration’s commitment to realizing the goals of community integration as set forth
in Olmstead has led the United States to file briefs in a number of Olmstead enforcement cases.
See “President Obama Commemorates Anniversary of Olmstead and Announces New Initiatives
to Assist Americans with Disabilities,” June 22, 2009, Office of the Press Secretary, available at
http://www.whitehouse.gov/the_press_office/President-Obama-Commemorates-Anniversary-of-
Olmstead-and-Announces-New-Initiatives-to-Assist-Americans-with-Disabilities/).

2 Defendants seek to moot out this lawsuit, and to that end, Defendant Coughlin filed a letter
from the attorney for provider Easter Seals UCP saying that it has agreed to maintain current
services to Plaintiff Clinton L. below cost, but only if a certain number of hours are reimbursed,
and that if the number of hours or other terms of this twelfth-hour deal are altered, the provider
“might need to reconsider this position.” Coughlin Response, Ex. 2. The fact that defendants
submitted such a letter, rather than a sworn statement, and that it includes conditional statements
by ESUCP casts doubt about what is going unreported here, and, provides no effective rebuttal
to plaintiffs’ evidence.

2
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and cuts to their services will drive them into institutional settings that are likely to harm
them. Defendants have provided services in the community through a combination of
state Medicaid waiver funding® and state supplemental funds.* However, Defendant
Piedmont Behavioral Healthcare Local Management Entity (PBH LME) recently issued a
memorandum informing providers of significant rate cuts (ranging from nearly 30% to
over 50% cuts to the existing reimbursement rates).> Driving plaintiffs into segregated
facilities as a result of reductions in funding that violate the Americans with Disabilities
Act (ADA) and the Rehabilitation Act of 1973 would directly contravene the requirement
to integrate persons with disabilities into the community as mandated by the Supreme
Court in Olmstead v. L.C., 527 U.S. 581 (1999).

The facts alleged in the Complaint, together with the declarations submitted in
support of the motion for preliminary injunction, demonstrate a likelihood of success on
the merits of plaintiffs’ title Il integration claim. In addition, it is likely that even short
term placement in a congregate setting or an institutional setting, even for a period of two

months while funding schemes are adjusted in the case of Timothy B., will cause

® North Carolina Piedmont Innovations HCBS Waiver, effective April 1, 2008. The waiver
supports people with intellectual and other developmental disabilities in a five county service
area.

4 State-funded Supervised Living 811 and 812 services available through the North Carolina’s
Department of Health and Human Services (DHHS) Division of Mental Health, Developmental
Disabilities, and Substance Abuse Services.

®> The LMEs are the locus of coordination for Medicaid-funded mental health, developmental
disability, and substance abuse services in North Carolina. (Complaint 1 14.)
3
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irreparable harm; the balance of hardships weighs in favor of plaintiffs; and granting the
injunction is in the public interest. The motion for preliminary injunction should be
granted.

Statutory and Regulatory Background

Congress enacted the ADA in 1990 “to provide a clear and comprehensive national
mandate for the elimination of discrimination against individuals with disabilities.” 42
U.S.C. § 12101(b)(1). Congress found that “historically, society has tended to isolate and
segregate individuals with disabilities, and, despite some improvements, such forms of
discrimination against individuals with disabilities continue to be a serious and pervasive
social problem.” 42 U.S.C. § 12101(a)(2). For those reasons, Congress prohibited
discrimination against individuals with disabilities by public entities.

[N]o qualified individual with a disability shall, by reason of such disability, be

excluded from participation in or be denied the benefits of the services, programs,

or activities of a public entity, or be subjected to discrimination by any such entity.
42 U.S.C. § 12132. As directed by Congress, 42 U.S.C. § 12134, the Attorney General
issued regulations implementing Title Il, which are based on regulations issued under
section 504 of the Rehabilitation Act.® See 42 U.S.C. § 12134; 28 C.F.R. § 35.190(a);
Executive Order 12250, 45 Fed. Reg. 72995 (1980), reprinted in 42 U.S.C. § 2000d-1.

The Title 1l regulations, 28 C.F.R. § 35.130(d), require public entities to “administer

services, programs, and activities in the most integrated setting appropriate to the needs of

®Section 504 prohibits entities that receive federal funds from discriminating against individuals
with disabilities. 29 U.S.C. § 794.
4
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qualified individuals with disabilities.” The preamble to the “integration regulation”
explains that “the most integrated setting” is one that “enables individuals with
disabilities to interact with nondisabled persons to the fullest extent possible.” 28 C.F.R.
§35.130(d), App. A, at 571 (2009).

Ten years ago, in a landmark decision, the Supreme Court held that unjustified
segregation of individuals with disabilities by public entities constitutes unlawful
discrimination under Title Il of the ADA and its integration regulation. Olmstead v. L.C.,
527 U.S. 581, 586 (1999). The duty to provide integrated services, however, is not
absolute. A public entity is required only to make reasonable modifications that do not
“fundamentally alter the nature of the service, program, or activity.” 28 C.F.R. §
35.130(b)(7) (2009). Thus, a public entity violates Title 11 if it segregates individuals in
institutions when those individuals could be served in the community through reasonable
modifications to its program, unless it is able to demonstrate that doing so would result in
a “fundamental alteration” of its program. Olmstead, 527 U.S. at 595-596.

Summary of Facts

Plaintiffs Clinton L. and Timothy B. are adults dually diagnosed with
developmental disabilities and mental illness who require care and supervision twenty-
four hours a day. (Bryan Dec. {1 4, 5; Lockhart Dec. {1 4, 5.) Plaintiff Clinton L. has
been living in the community for over eight years and Plaintiff Timothy B. has been

living in the community for more than a decade. (Lockhart Dec. § 7; Bryan Dec. { 13,
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14.) Plaintiffs receive support services in their home, including residential workers
twenty-four hours a day. (Bryan Dec. { 5; Lockhart Dec.  7.) Before living at home,
plaintiffs have lived in various group homes, but were discharged because the placements
could not accommodate their behaviors. (Bryan Dec. | 10-12; Lockhart Dec. 1 7, 10.)
Named plaintiffs are representative of a class of individuals within the
geographical service area served by the PBH LME who have Individual Support Plans
(1SPs) which call for state-funded “Supervised Living” services affected by the cut at
issue in this case. Plaintiffs have been successfully living in the community with
appropriate supports and services funded through a combination of Medicaid waiver
funding (Innovations Waiver) and state supplemental funds.” (Complaint {1 4, 24.) The
particular services subject to the cut in reimbursement rate — Supervised Living services —
are “residential service[s] which include[] room and support care for one to six
individuals who need 24-hour supervision; and for whom care in a more intensive setting
is considered unnecessary on a daily basis.” (Soviero Dec. §4.) These services are
currently provided to plaintiffs through state funding (rather than through Medicaid
funding) available to a target population of individuals dually diagnosed with mental

illness and developmental disabilities. (Complaint § 24.)

" The Innovations Waiver is a pilot project for the state operated only by the LME in this region
and does not impose a maximum budget or cost limit upon any individual . (Complaint { 45, 47.)

® These services needed by plaintiffs are only available through the supplemental state funding,
and cannot currently be provided through the Innovations Waiver (existing service definitions do
not allow for the twenty-four hour staffing needed by plaintiffs). (Complaint { 48.)

6
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DHHS is the “single state agency” responsible for administering and supervising
the State’s Medicaid program. (Id. 1 16.) Defendant Cansler is the Secretary of DHHS
and thus bears responsibility for the administration and management of DHHS’ programs.
(Id. §16.) The State employs Local Management Entities (LMES) to coordinate services
on a local level. (1d. 11 14, 16.) Defendant Coughlin is the CEO and Area Director of the
PBH LME and is responsible for the management of State and local funds. (Id.  15.)

Despite having funded services to the dually-diagnosed plaintiffs in appropriate
community-based settings for long periods of time under the system described above, the
reduction in the rate to be paid to providers was set to take effect on February 15, 2010.
Prior to the proposed rate cut, Plaintiff Timothy B. was authorized to receive Supervised
Living services at a rate of $250 per day and Plaintiff Clinton L. was authorized to
receive services at the standard rate of $161.99 per day.® (Bryan Dec. 116; Lockhart Dec.
7110.) The new rate, $116.15 per diem, thus represents a reduction of nearly 30% for
Clinton L. and a reduction of more than 55% for Plaintiff Timothy B. (Complaint { 36,
38.) Plaintiffs allege that the reimbursement rate will have the effect of eliminating the
ability of consumers to access a medically necessary service and is an indirect way of
achieving the same result as a direct cut to the service (“PBH’s proposed rate cuts would

result in the elimination of all Supervised Living services in the five counties served by

® The differences in reimbursement rates for the named plaintiffs correspond to differences in
staffing costs for plaintiffs’ individualized needs (e.g. staff capable of communicating with him
using American Sign Language. (Mem. in Supp. of Prelim. Injunc. at 6.))

7
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PBH. Plaintiffs would no longer have access to services that were originally created for
their use.” (1d. 176.))

This cut to the rate paid by the LME to the provider is so substantial that plaintiffs
claim it will force providers to lose money and plaintiffs allege that there is a “substantial
certainty that, because providers will only be able to offer Supervised Living services at a
loss, they will no longer offer the services in the five counties served by PBH.” (Mem. in
Supp. of Prelim. Injunc. at 3; Lockhart Dec. { 11; Bryan Dec. { 17.) Plaintiffs have
provided evidence in support of this assertion from a current provider, Easter Seals UCP
North Carolina (“[i]f this rate cut takes effect, Easter Seals UCP North Carolina will no
longer be able to offer this service to our clients.” (Soviero Dec. 1 7.))*°

Without these wraparound services, the Complaint alleges that plaintiffs will be
displaced from their community settings into institutional placements. (Complaint § 7.)
Because plaintiffs require a high level of care, including round-the-clock supervision, that
cannot be provided with the services authorized under the waiver alone, plaintiffs “will be
forced out of their community placement in their own homes into more restrictive
congregate placements and/or institutions.” (Mot. for Temporary Restraining Order and
Prelim. Injunc. 1 10.) Prior attempts to place Plaintiff Clinton L. and Timothy B. in
congregate settings have failed, and thus it is almost certain that they will ultimately be

placed in an institution unless services in the community are restored for them. (Bryan

19 Defendant PBH submitted a letter attempting to modify the import of the Soviero declaration,

however the contingencies within the letter and the facts surrounding the letter do not clearly

eliminate the factual issues of the impact of the reimbursement rate on availability of the service.
8
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Dec. 1 7; Lockhart Dec. 1 6; Complaint 1 19, 22.) Plaintiffs further allege that the costs
for comparative institutional care will be greater than the cost of serving plaintiffs
appropriately in the community, should plaintiffs be forced into institutional placements
due to the unavailability of community support services . (Complaint § 7.)
Argument

In determining whether to grant a motion for preliminary injunction, the trial court
must consider (1) the likelihood of success on the merits; (2) whether plaintiffs are likely
to suffer irreparable harm without the grant of a preliminary injunction; (3) if the balance
of hardship tips in plaintiffs’ favor; and (4) whether the injunction is in the public interest.
Winter v. Natural Res. Def. Council, Inc., 555 U.S.  , 129 S. Ct. 365, 374 (2008);
Real Truth about Obama, Inc. v. Federal Election Commission, 575 F.3d 342, 346 (4th
Cir. 2009); In re Microsoft Corp. Antitrust Litig., 333 F.3d 517, 526 (4th Cir. 2003).
Plaintiffs have satisfied the requirements for a preliminary injunction, showing (1) a

likelihood of success on the merits of their Title 11 claim;** (2) a likelihood that even short

1 Title I was modeled closely on Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794,
which prohibits discrimination on the basis of disability in federally conducted programs and in
all of the programs and activities of entities, including public entities, that receive federal
financial assistance. The ADA and the Rehabilitation Act are generally construed to impose the
same requirements. See Baird ex rel. Baird v. Rose, 192 F.3d 462, 468-69 (4th Cir, 1999); Davis
v. University of North Carolina, 263 F.3d 95, 99 (4th Cir. 2001); Crawford v. Union Carbide
Corp., 202 F.3d 257 (4th Cir. 1999). This principle follows from the similar language employed
in the two acts. It also derives from the Congressional directive that implementation and
interpretation of the two acts “be coordinated to prevent[ ] imposition of inconsistent or
conflicting standards for the same requirements under the two statutes.” Baird, 192 F.3d at 468
(citing 42 U.S.C. 8 12117(b)) (alteration in original). See also, Yeskey v. Com. of Penn. Dep’t of
Corrections, 118 F.3d 168, 170 (3d Cir. 1997) (“[A]ll the leading cases take up the statutes
together, as will we.”), aff’d, 524 U.S. 206 (1998).

9
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term placement in congregate setting or institutional setting during the pendency of this
litigation will cause irreparable harm; (3) that the balance of hardships weighs in favor of
plaintiffs; and (4) granting an injunction is in the public interest.

1. Plaintiffs Are Likely to Succeed on the Merits of their Title 11 Claim

Congress enacted the ADA in 1990 to “provide a clear and comprehensive national
mandate for the elimination of discrimination against individuals with disabilities.” 42
U.S.C. 8 12101(b)(1). Title Il of the ADA prohibits discrimination in access to public
services by requiring that “no qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any such
entity.” 42 U.S.C. § 12132. In Olmstead, the Supreme Court construed the ADA’s
integration mandate and concluded that the discrimination forbidden under title 11 of the
ADA includes “unnecessary segregation” and “[u]njustified isolation” of individuals with
disabilities. Olmstead v. LC ex rel. Zimring, 527 U.S. 581, 582, 600-601 (1999).

The integration mandate specifies that persons with disabilities receive services in
the “most integrated setting appropriate to their needs.” 28 C.F.R. § 35.130(d) (“[a]
public entity shall administer services, programs, and activities in the most integrated
setting appropriate to the needs of qualified individuals with disabilities.””). The “most
integrated setting” is defined as “a setting that enables individuals with disabilities to

interact with non-disabled persons to the fullest extent possible.” 28 C.F.R. pt. 35 App.

10
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A, at page 571 (2009); Olmstead, 527 U.S. at 592. This mandate advances one of the
principal purposes of title Il of the ADA, ending the isolation and segregation of disabled
persons. See Arc of Wash. State Inc. v. Braddock, 427 F.3d 615, 618 (9th Cir.2005).

Other courts to review Olmstead claims have consistently analyzed these cases
within the framework of the typical requirements for an ADA title Il claim. The general
foundational requirements of a title 11 claim require a plaintiff to allege that he or she (1)
is a “qualified individual with a disability”; (2) was either excluded from participation in
or denied the benefits of a public entity’s services, programs, or activities or was
otherwise discriminated against by the public entity; and (3) such exclusion, denial of
benefits, or discrimination was by reason of his disability. See Townsend v. Quasim, 328
F.3d 511, 517 n.3 (9th Cir.2003). So, for example, if a state fails to provide services to a
qualified person in a community-based setting, as opposed to a nursing home, a plaintiff
can present a title 11 violation. See Townsend at 517; Fisher v. Oklahoma Health Care
Auth., 335 F.3d 1175, 1181-82 (10th Cir.2003) (imposition of cap on prescription
medications placed on participants in community-based program a high risk for premature
entry into nursing homes in violation of the ADA).

Crucially, a plaintiff need not wait until he is placed in the institutional setting: the
risk of institutionalization itself is sufficient to demonstrate a violation of title I1l. Fisher
v. Oklahoma Health Care Authority, 335 F.3d 1175 (2003). In Fisher, the Tenth Circuit

rejected defendants’ argument that plaintiffs could not make an integration mandate

11

Case 1'10-cv-00123-JAR Document 14 Filed 02/16/10 Paae 11 of 2?2



challenge until they were placed in the institutions. The Court reasoned that the
protections of the integration mandate “would be meaningless if plaintiffs were required
to segregate themselves by entering an institution before they could challenge an
allegedly discriminatory law or policy that threatens to force them into segregated
isolation.” 1d. at 1181. The Court went on to conclude that “Olmstead does not imply
that disabled persons, who, by reason of a change in state policy, stand imperiled with
segregation, may not bring a challenge to the state policy under the ADA’s integration
regulation without first submitting to institutionalization.” Id. at 1182. See also Marlo
M. v. Cansler, No. 5:09-CV-535, 2010 WL 148849 (E.D. N.C. Jan. 17, 2010) (granting
preliminary injunction in case where plaintiffs were at risk of institutionalization); Ball v.
Rogers, No. 00-67 (D. Ariz. April 24, 2009) (holding that failure to provide plaintiffs
with needed services “threatened Plaintiffs with institutionalization, prevented them from
leaving institutions, and in some instances forced them into institutions in order to receive
their necessary care” in violation of the ADA and Rehabilitation Act).

Plaintiffs here have alleged such high risk for entry into segregated institutions and
the consequential threat to their health that such institutionalization presents. Plaintiffs
Clinton L. and Timothy B. are currently still in the community, however the proposed
cuts mean they will likely need to leave their homes and, in light of their failures in group
home settings, are at a high risk of institutionalization. (Bryan Dec. { 7; Lockhart Dec. |

6; Complaint 11 19, 22.) The availability of the Supervised Living service is critical to

12
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plaintiffs’ physical and mental health and their continuing ability to remain in the
community, as opposed to being isolated in an institution. (Mem. in Supp. of T.R.O. and
Prelim. Injunc. at 1.) Plaintiffs have alleged a strong likelihood that they will succeed in
showing that the rate cut for the Supervised Living service that allows them to remain in
the community will place them at serious risk of institutionalization.

The State of North Carolina has already determined that plaintiffs are qualified to
receive services in less restrictive settings. In fact, they have been providing these very
services in community settings for many years. (Bryan Dec. | 13; Lockhart Dec. { 7.)
Despite the State’s long history of supporting plaintiffs in integrated settings, defendants
have recently decided to constructively cut services through a rate cut, forcing plaintiffs
out of the community settings where they have resided for many years. This cut was
made without communicating with the guardians of individuals being served about the
potential damaging effect of forcing plaintiffs into institutional settings in order to receive
the services they need. (Id. 115.) The Court in Olmstead explained the ADA’s
integration mandate, recognizing that “unjustified isolation . . . [is] discrimination based
on disability” and that “institutional placement of persons who can handle and benefit
from community settings perpetuates unwarranted assumptions that persons so isolated
are incapable or unworthy of participating in community life . . . and institutional
confinement severely diminishes individuals’ everyday activities.” Olmstead, 527 U.S. at

597, 600, 601.

13
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A State’s obligation to provide services in the most integrated setting is not
unlimited, however, and may be excused in instances where a state can prove that the
relief sought would result in a “fundamental alteration” of the state’s service system. Id.
at 601-03. While a state may attempt to claim budgetary shortages as alleviating their
responsibilities under Olmstead, the Tenth Circuit held in Fisher v. Oklahoma Health
Care Authority that “the fact that [a state] has a fiscal problem, by itself, does not lead to
an automatic conclusion” that providing the community services that plaintiffs sought
would be a fundamental alteration. Fisher, 335 F.3d 1175, 1181 (10th Cir. 2003). See
also Pennsylvania Protection and Advocacy, Inc. v. Pennsylvania Dept. Of Public
Welfare, 402 F.3d 374, 380 (3d. Cir. 2005).

The Tenth Circuit observed further that Congress was aware when it passed the
ADA that ““[w]hile the integration of people with disabilities will sometimes involve
substantial short-term burdens, both financial and administrative, the long-range effects of
integration will benefit society as a whole.” ... If every alteration in a program or service
that required the outlay of funds were tantamount to a fundamental alteration, the ADA’s
integration mandate would be hollow indeed.” Fisher, 335 F.3d at 1183. The
fundamental alteration determination involves a more searching analysis “involv[ing] a
specific, fact-based inquiry ... taking into account Defendants’ efforts to comply with the
integration mandate with respect to the population at issue and the fiscal impact of the

requested relief, including the impact on the State’s ability to provide services for other

14
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individuals with mental illness.” Disability Advocates, Inc. v. Paterson, 653 F. Supp. 2d
184, 192 (E.D.N.Y. 2009). Plaintiffs allege that providing services in the community is
less costly than serving plaintiffs in an institution. (Complaint § 7.) The appropriate cost-
comparison for an institutional setting would need to take into account plaintiffs’
particular needs, for instance Timothy B. would need an American Sign Language
interpreter if placed in an institution, thus any cost-comparison would need to incorporate
such additional costs. (Complaint § 59.)

In Disability Advocates Inc. v. Paterson, 598 F. Supp. 2d 289, 319 (E.D.N.Y.
2009), the court held that the defendants’ allocation of state resources favoring
institutional settings over community-based settings supported an actionable title 11 claim.
The court found “if Defendants allocated their resources differently, [plaintiffs] could
receive services in a more integrated setting.” Id. at 319. In finding a violation of title 11,
the court in Disability Advocates focused on the way in which the State administered its
mental health service system by “plan[ning] the settings in which mental health services
are provided, and allocat[ing] resources within the mental health service system.” Id. at
318. Here, defendants can make a reasonable modification to their proposed
administration of services by choosing to fund care in the community setting, rather than
the more expensive cost of caring for plaintiffs in unnecessarily segregated institutional
settings. Defendants have been administering such services to the individuals involved in

this case for lengthy periods of time, demonstrating their ability to administer services in

15
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a manner that complies with the integration regulation without causing a fundamental
alteration to the state’s operation of its programs. Plaintiffs thus have a strong likelihood
of success on the merits of their claim for an Olmstead violation.*

2. Plaintiffs Are Likely to Suffer Irreparable Harm if Rate is Cut

The services plaintiffs receive in the community to support their physical and
mental health needs are critical to ensuring that their conditions remain stable and enable
them to remain in the community. There is no question that removing plaintiffs from the
community settings in which they have been successfully living for lengthy periods of
time will disrupt their current status and have negative consequences for their
conditions.™® The physical and mental health conditions of both plaintiffs heighten the
disruptive effect of inappropriate placements such that even a temporary placement may
lead to dire consequences.

The negative effects of institutionalization that plaintiffs will likely experience if
placed in more restrictive settings exemplify the concerns driving the Supreme Court’s

analysis in Olmstead that unnecessary segregation is a violation of the ADA.** In

2Contrary to the state’s argument, the Fourth Circuit interpretation of Winter, 129 S.Ct. at 374,
does not dramatically alter the application of Blackwelder Furniture Co. of Statesville v. Seilig
Manufacturing Co., 550 F.2d 189 (4th Cir. 1977).

3 In gauging the harm that the moving party will experience should a preliminary injunction not
be granted, courts have looked at the specific nature of the plaintiff in relation to the injury that
is anticipated. Nieves-Marquez v. Commonwealth of Puerto Rico, et al, 353 F.3d 108, 121-22
(1st Cir. 2003).

“The Supreme Court described the adverse effects that occur with a State’s institutional
placement of persons with qualifying disabilities:
16
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granting a preliminary injunction, a court in Florida looked to the emotional impact of
institutionalization: “this will inflict an enormous psychological blow...each day he is
required to live in the nursing home will be an irreparable harm.” Long v. Benson, No.
08cv26, 2008 WL 4571903 *2 (N.D. Fla. Oct. 14, 2008).

Irreparable harm was also established recently in an Olmstead case in this state

where the court noted that

Plaintiffs...have lived successfully in their community based apartments. In the
absence of an injunction, both Plaintiffs will lose funding and be forced from these
community settings. The evidence at this point is strong that Plaintiffs will suffer
regressive consequences if moved, even temporarily. Plaintiffs have behavioral
and special needs, and benefit from a stable environment and personalized
treatment.

Marlo M. v. Cansler, No. 5:09-CV-535, 2010 WL 148849 (E.D. N.C. Jan. 17, 2010). A
court in Tennessee also was persuaded by the detrimental effects that institutionalization
would have on plaintiffs: “forcing these Plaintiffs into nursing homes that would be
detrimental to their care, causing, inter alia, mental depression, and for some Plaintiffs, a
shorter life expectancy or death.” Crabtree v. Goetz, No. 08-0939, 2008 WL 5330506

*25 (M.D. Tenn. Dec. 19, 2008). The same concerns motivating the court in Crabtree are

First, institutional placement of persons who can handle and benefit from community
settings perpetuates unwarranted assumptions that persons so isolated are incapable or
unworthy of participating in community life.... Second, confinement in an institution
severely diminishes the everyday life activities of individuals, including family relations,
social contacts, work options, economic independence, educational advancement, and
cultural enrichment.... In order to receive needed medical services, persons with mental
disabilities must, because of those disabilities, relinquish participation in community life
they could enjoy given reasonable accommodations, while persons without mental
disabilities can receive the medical services they need without similar sacrifice.
Olmstead, 527 U.S. at 600-01.
17
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present here, as this case exemplifies the very harm that the ADA sought to address: the
isolation and segregation of disabled persons. Plaintiff Timothy B.’s ability to remain in
the community hinges on the availability of these Supervised Living Services: “Timothy
could not live independently in his own home but for the residential staff that cares for
him twenty-four hours a day, seven days a week. Timothy has thrived in an independent
living environment because he is now supervised by individuals capable of
communicating with him.” (Bryan Dec. 1 5.) Plaintiff Timothy B.’s physical health was
jeopardized when he was previously placed in group homes that lacked adequate
supervision. (1d. 1 10.) Timothy B.’s conditions are exacerbated in group settings where
he has difficulties communicating: “he often becomes agitated and engages in destructive
outbursts.” (Id. 1 6.) Staff at one group home inappropriately medicated Timothy B. and
he became “unable to walk, feed himself, or perform every day living and self-care tasks”
and had “toxic levels of psychotropic medication in his system.” (Id. 1111, 12.)
Similarly, Plaintiff Clinton L.’s ability to remain in the community is directly
related to the Supervised Living Services he has been receiving in his home: “Clinton has
thrived in an independent living environment because he is [] supervised by individuals
capable of addressing his medical needs.” (Lockhart Dec. {5.) Further, in his
community setting, the “frequency and severity of Clinton’s outbursts have sharply
decreased” and he has “progressed and gain[sic] many skills.” (Id. 11 7, 8.) In prior group

placements, Clinton L. became “extremely agitated” related to his living situation. (Id.

18
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6.) Clinton L. is “safer, happier, and healthier” receiving care in his home than in the
unnecessarily segregated settings he has resided in prior to his current placement. (Id.
12.) Inappropriate segregated placements threaten to jeopardize the physical and
emotional well-being of both plaintiffs who have demonstrated their ability to live
successfully in the community with necessary supports.

3. The Balance of Hardship Tips in Plaintiffs’ Favor

The hardship to defendants of maintaining the rate at which providers are
reimbursed for Supervised Living Services that has allowed plaintiffs to remain in the
community for many years is outweighed by the harm that will be inflicted on plaintiffs
should they be forced out of their community settings during the pendency of this
litigation. The State has paid for plaintiffs to reside in these settings for lengthy periods
of time and to suggest now that reimbursing the exact same services at the existing rate
would create a great hardship to the defendants belies the long history of funding that has
been repeatedly approved by the state.™

4. Granting a Preliminary Injunction is in the Public Interest

There is a strong public interest in granting a preliminary injunction to allow
plaintiffs to remain in their community settings. There is a public interest in eliminating

the discriminatory effects that arise from segregating persons with disabilities into

13 A recent decision in this state found the grant of a preliminary injunction minimal where
“Defendants will only have to maintain the funding they have provided to Plaintiffs for years and
which they have authorized year after year in the past.” Marlo M. v. Cansler, No. 5:09-CV-535,
2010 WL 148849 (E.D. N.C. Jan. 17, 2010).
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institutions when they can be appropriately placed in community settings. As noted in
Olmstead v. L.C., the unjustified segregation of persons with disabilities can stigmatize
them as incapable or unworthy of participating in community life. Olmstead 527 U.S. at
600. Such reasoning grounded a grant of preliminary injunction in Long, where the court
held that the public interest favored allowing the plaintiff to remain in the community:
This is what Congress intended when it adopted the Americans with Disabilities
Act. If, as it ultimately turns out, treating individuals like [plaintiff] in the
community would require a fundamental alteration of the Medicaid program, so
that the Secretary prevails in this litigation, little harm will have been done. To the
contrary, [plaintiff’s] life will have been better, at least for a time...
Long, 2008 WL 4571903 *3. And while 10 years have passed since the Olmstead case
was decided, the same goals underlying that case and underlying the ADA are present
today: a goal of “full participation, independent living, and economic self-sufficiency for
such individuals.” 42 U.S.C. 12101(a)(8).
Conclusion
For the above stated reasons, the Court should grant Plaintiffs’ Motion for

Temporary Restraining Order and Preliminary Injunction. With the Court’s permission,

counsel for the United States will be present at the hearing on February 17, 2010.

20

Case 1'10-cv-00123-JARBR Document 14 Filed 02/16/10 Paae 20 of 2?2



Respectfully submitted this the 16th day of February 2010
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United States District Court,
M.D. Tennessee, Nashville Division.
Sarah CRABTREE, et dl., Plaintiffs,

V.
Dave GOETZ, et al., Defendants.
No. Civ.A. 3:08-0939.

Dec. 19, 2008.

Jane Perkins, Sarah Somers, National Health Law Pro-
gram, Chapel Hill, NC, Stephen F. Gold, Philadelphia,
PA, Kathryn A. Evans, Legal Aid Society of Middle
Tennessee, Michael G. Abelow, Sherrard & Roe, Lenny
Lee Croce, Nashville, TN, for Plaintiffs,

Carolyn E. Reed, Linda A. Ross, Attorney General's Of -
fice, Nashville, TN, Michael W. Kirk, Nicole J. Moss,
Charles J. Cooper, Cooper & Kirk, Washington, DC, for
Defendants.

MEMORANDUM
HAYNES, J.

*1 Plaintiffs, Sarah Crabtree, Velma Ledbetter, Carl
Anders, George Dylan Brown, Willowdeen Burrows,
Hazel S. Graham, Harold Lee Murphy, Larry Scott
Ervin, Megan Allen, Jessica W. Pipkin, Florence
Adams, Lena Burgess, Wilma F. Stills, Odell Owens,
Ellar Lowman, Marvin Ray Berry, Jr., Carol Smith,
Betty Jean Taylor, Delores Baker, L orrinda Mabry, Joel
DeHaas and Margaret Connelly filed this action
under the Americans with Disabilities Act (*ADA”), 42
U.S.C. § 12132 and Section 504 of the Rehabilitation
Act (“RHA") 29 U.S.C. § 794(a) against the Defend-
ants: David Goetz, Commissioner, Tennessee Depart-
ment of Finance and Administration and Darin Gordon,
Deputy Commissioner and Director, Bureau of Ten-
nCare.

FN1. Plaintiffs Murphy and Taylor and the de-
fendants agreed to dismiss those Plaintiffs
claims (Docket Entry No. 74).

In essence, Plaintiffs assert claims that the Defendants
recent cuts of their home health care services will result
in their forced institutional placement in nursing homes
in violation of the ADA and RHA that prohibit discrim-
ination on the basis of disability, including unjustified
institutionalization. Plaintiffs have disabilities, includ-
ing cerebral palsy, muscular dystrophy, traumatic brain
injury, Parkinson's disease, Alzheimer's disease, and
stroke. With limited incomes, Plaintiffs receive home
health care services through TennCare, Tennessee's
Medicaid waiver program. Plaintiffs satisfied Ten-
nCare's former eligibility criteria for these home health
services that were determined to be medically necessary
and to represent the “least costly alternative course of
diagnosis or treatment that is adequate.” Tenn Comp. R
& Regs 1200-13-16-05(1)(e). The State's eligibility de-
termination also found that these TennCare services
would not supplant family or natural supports.
Tenn.Code.Ann. 8§ 71-5-144(b)(1). Plaintiffs assert
these drastic reductions of their home health services
also force Plaintiffs doctors to reduce their orders on
the hours of in-home nursing care that the Plaintiffs ac-
tually need. Under the Defendants' current policy, med-
ical necessity no longer requires that the medical ser-
vices be medically adequate.

Before the Court is the Plaintiffs' motion for a prelimin-
ary injunction (Docket Entry No. 2) seeking to enjoin
the implementation of these cuts of their in-home med-
ical services, pending an individual assessment of their
home health needs consistent with federal and state law.
Plaintiffs seek, in essence, to require the Defendants:

(1) to maintain the status quo and refrain from imposing
the across-the-board cuts in HH and PDN until the
community-based, patient centered system authorized
by the State's Long-Term Care Community Choices
Act isimplemented and available to Plaintiffs;

(2) to conduct individualized assessments of the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Plaintiffs to determine the specific needs of each
Plaintiff, including the amount of time required to
meet those needs, and the extent to which family or
other natural supports are available, and whether the
needs could be satisfied in the community at less cost
than Defendants are presently paying; and

*2 (3) to determine whether nursing homes will in fact
provide the services each Plaintiff requires

(Docket Entry No. 27, Plaintiff's Reply to Defendants
Memorandum at pp. 11-12).

Although the Defendants agreed to suspend implement-
ation of these cuts pending the Court's ruling on
Plaintiffs motion, Defendants assert, in essence, that
Plaintiffs lack standing under the ADA and RHA to as-
sert these claims; that these cuts are fiscally necessary
as part of a comprehensive State plan for disabled per-
sons; that the Court's consideration of costs cannot be
limited to the fiscal impact of the Plaintiff's claims, but
upon all disabled enrollees;, and that any of the
Plaintiffs' medically necessary services can be provided
safely by nursing homes. In addition, as a comprehens-
ive plan, the Court must defer to the Defendants de-
termination on the appropriateness of these benefit cuts.

Plaintiffs respond, in sum, that the costs of nursing
home care exceed the costs of their necessary home
health services, and that under state law, the cost of the
nursing home care can be made available to them to pay
for such services in their homes. Plaintiffs also cite the
administrative costs of the Defendants' multi-tiered sys-
tem of Defendants Managed Care Organizations
(“MCQ”), the MCO's related contractors and their sub-
contractors for home health services, as creating unne-
cessary costs for the delivery of the home health ser-
vices. For some Plaintiffs, their MCOs provided unne-
cessary and costly services that those Plaintiffs did not
deem necessary for their care.

A. Findings of Fact

On July 22, 2008 the Center for Medicare and Medicaid
Services (“CMS”) approved new limits for the
TennCare waiver program that reduced home health ser-

vices effective, September 8, 2008. On August 8, 2008,
the Defendants sent a notice to TennCare enrollees of a
cap limiting home services to 35 hours a week for com-
bined home health services, including private duty
nurses (Plaintiffs' Exhibit No. 3). This letter stated, in
pertinent part:

FN2. Two enrollees filed a discrimination com-
plaint with the DHHS's Office of Civil Rights
that has not been resolved. Because DHHS has
a designated office for such complaints, the
Court finds that CSM's approval of TennCare's
revised rates did consider the merits of those
discrimination claim.

Starting September 7, 2008:

1. TennCare will ONLY cover PDN [Private Duty
Nurse] services for adults age 21 or older IF:

* You are ventilator dependent.

* OR, you have a functioning tracheotomy AND need
certain other kinds of nursing care too.

AND

2. There will be limits on Home Health Care for adults
age 21 or older.

This letter is for you because our records show you're
age 21 or older.

Are you getting these services now? If so, AND the
amount of care you get will change, you'll get another
letter from your health plan. That letter will say how
much care you will still get. It will also say when
those changes will start for you. AND, it will tell you
how you can appeal those changes if you think we've
made a mistake.

Private Duty Nursing (PDN)

Starting September 7, 2008, TennCare will not cover
PDN services for adults age 21 or older

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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unless:

*3 « Your are ventilator dependent for at least 12 hours
each day.

* OR you have a functioning tracheotomy AND need
certain other kinds of nursing care too

For your safety, to get Private Duty Nursing, you must
have arelative or other person who can:

* Care for you when the private duty nurse is not with
you

» AND take care of your other non-nursing needs.

What if you're age 21 or older and not ventilator de-
pendent or don't have a tracheotomy AND need the
other kind of nursing care? TennCare won't cover
PDN services for you.

You may be able to get Home Health Care. Keep read-
ing to find out about changes to Home Health Care.

Home Health Care

What if you don't qualify for private duty nursing but
still need care at home? Your may qualify for part
time (intermittent) nursing OR home health aid care.

Part time and intermittent Home Health Nursing Care

For most people, TennCare will only pay for:

» Up to one nurse visit each day (Each visit must be less
than 8 hours.)

» No more than 27 hours of nursing care each week.

Home Health Aide Care
For most home health aide visits only pay for:
 Up to 2 home health aide visits each day.

* No more than 8 hours of home health aide care each

day.

What if you need both Home Health Nursing AND Aide
care?

For most people, TennCare will only pay for:

» No more than 8 hours of nursing and home health aide
care combined each day.

* No more than 35 hours of nursing and home health
aide care combined each week.

If you would qualify for care in a Skilled Nursing Home
but want to get care at home, you may be able to ger:

 Up to 30 hours of nursing care each week.

» Up to 40 hours of nursing and home health aide care
combined each week.

Important:

TennCare will only pay for nursing services if you need
care that can only be given by a nurse (care that can't
be given by an aide). This care like tube feeding or
changing bandages, TennCare won't pay for a nurse if
the only reason you need a nurse is because you
might need to take medicine. The nurse will only stay
with you as long as you need nursing care.

Plaintiff Florence Mary Adams

Florence Mary Adams, who resides in Cookeville, Ten-
nessee, is a 21 year old married woman who has limb-
girdle muscular dystrophy. Adams's mother and sister
live in Cookeville, but her mother works from 9:00 a.m.
until 6:00 p.m. as a waitress. Adams's sister, who is 14,
attends school at Lebanon High School that is approx-
imately 45 minutes from Cookeville. Until she was 16,
Adams's mother was her full-time caretaker, but for the
last five years, Adams has had a combination of her
mother and a nurse. Adams cannot prepare her food, but
can feed herself once the food is on the table. Adams's

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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husband has myasthenia gravis, a form of muscular dys-
trophy. Adams's husband is also in a motor wheelchair,
but he can walk short distances. Adams's husband can-
not pick her up nor turn her nor assist in her toileting
needs. Her husband attends Tennessee Tech, full time
majoring in mechanical engineering. Adams's husband
handles his daily living needs and does not receive Ten-
nCare home health services. Adams has a three years
old daughter. Adams's child climbs into her lap, but her
husband provide for the child's care. Adams is able to
take trips, go to the movies and parks.

*4 Adams was diagnosed with muscular dystrophy
when she was six and has been in a power wheel chair
since she was 11. Adams attended school, but in high
school, her sickness precluded a full school day, and a
teacher taught her at Adams residence. Under Ten-
nCare, Adams has had nurses since she was 16. In the
past, Adams has released her aides to attend activities,
but on occasions, the CNA helped her “off the clock.”
(Docket Entry No. 63, Transcript (“Tr.”) at p. 41).

Adams's limited lung capacity causes her to tire very
easily and requires her to use a bi-pap machine at night
to avoid respiratory infection. This bi-pap machine al-
lows Adams's lungs to expand so she can breathe deeper
and maintain her lungs capacity. Adams who cannot
cough, is susceptible to pneumonia and respiratory in-
fection. Adams has to turn every 30 minutes to an hour
due to the pains in her sides and hips and turning re-
quires the assistance of a nurse. At one time, Adams had
a hospital bed that would inflate with air to assist in
turning her without assistance, but that device no longer
works because her arms lack the strength to move or to
pull herself. Adams's ankles and knees must be moved
every 30 minutes and before going to bed and at times
during the night. Without these exercises, Adams
“suffers a lot of pain” and becomes stiff, making any
movement difficult. The turning is also necessary to
prevent bedsores and the break down of her skin that
can cause ulcers.

Until November 2007, Adams had 24 hours care, seven
days a week (“24/7") coverage initially by a Licensed
Practical Nurse (“LPN") that was later changed to Certi-
fied Nurse Assistant (“CNA”"). The CNA takes Adams

to the bathroom, assists her in bathing and brushing her
teeth. The CNA assists her with a Hoyer lift that places
Adams in a wheelchair to bath her. The CNA performs
the same functions as the licensed practical nurse. In
Adams's view, she did not need a nurse provided by the
MCO's contractor, only a CNA.

Between December 2007 and January 2008, a woman
interviewed Adams and determined Adams needed a
CNA for only 16 hours a day. Adams states that she did
not have a time study for her reduced CNA services.
Recently, Adams health has deteriorated and she does
not sleep well. Adams's lung capacity is now 22 per-
cent, down from 43 percent in January 2008. The pain
in her hips and legs awakes her. Adams cannot lift her
arms and can lift her head only in the sitting position,
but cannot when she is laying down.

Defendants announced TennCare's cuts in services in
home health in an August 8th letter, Plaintiffs' Exhibit
3. That letter informed Adams that her home health ser-
vices would be reduced to 35 hours a week. Between
the August 8th letter and the second TennCare letter is-
sued shortly after the first letter, TennCare reduced
Adams hours to 35 hours, but did not assess her actual
needs for these services nor did the Defendants do so as
of December 2008. Adams appealed that decision citing
her physician's assessment that she needs twenty-four
hours of home care seven days a week. Pending her ap-
peal, Adams's care returned to 24/7 coverage.

*5 After receiving the Defendants notice of reduction
of services, Adams also called TennCare Solutions, her
case manager who responded that if Adams could not
survive on the limited medical services, she would be
placed in a nursing home. With prospect of family sep-
aration, Adams called the local mental hospital because
she would rather die than to go to a nursing home.
Adams now receives mental therapy and is on medica-
tion for her mental health Adams explained that if her
services were reduced to 16 hours, she “could not go to
the bathroom for along period of time” and would have
to sit without “much help at all.” (Docket Entry No. 63,
Transcript at p. 39).

Dr. Christopher Rayala who is one of Adams's treating
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physicians submitted his affidavit. (Docket Entry No.
45) and opines that:

“Without continued care in her home, Mrs. Adams will
have to move to a nursing home as staying in her
home without any assistance would place her in
danger of serious infections, urinary tract infections,
skin breakdowns, pressure ulcers and the like due to
her inability to move on her own or toilet on her own
and perform basic activities of daily living on her
own. If Mrs. Adams were forced into a nursing home
due to alack of care in her home, her depression and
anxiety issues would be exacerbated.”

Id. at p. 1-2.

Dr. Brenda Butka, who specializes in pulmonary medi-
cine and is a faculty member in the Pulmonary Division
at the Vanderbilt School of Medicine, also opined about
Adams's medical condition and needs:

Florence Adams is a 21-year old woman who has been
my patient for approximately two years. She has mus-
cular dystrophy and is totally dependent for position-
ing, toileting, feeding, and all aspects of care. She
cannot change position in bed without assistance.

She has respiratory insufficiency, and requires someone
to place and adjust her BiPap unit throughout the
night. Her BiPap unit is acting as a non-invasive vent-
ilator and is required for her health and continued sur-
vival.

She requires assistance and someone present 24 hours
daily due to these needs. To my knowledge, there is
no care for which she requires a licensed nurse. All
other needs can easily be addressed by a trained per-
sonal assistant or home health aide. However, without
care 24 hours a day to address these needs, she will
not be able to safely remain in her home.

(Docket Entry No. 44 at p. ----).

Dr. Peter Donofrio, a neurologist specializing in neur-
omuscular disorders is in the Vanderbilt University
Medical Center, Department of Neurology, also opines
about Adams as follows:

Florence (Carroll) Adams ... is a patient under my care
through the Muscular Dystrophy Association Clinic at
Vanderbilt University Medical Center.

She has limb-girdle muscular dystrophy, which is
severe. | last saw her on July 3, 2008 at which time
she had profound atrophy and weakness in the upper
and lower extremities, greater in the shoulders and
hips than distally. She is wheelchair-bound and is un-
able to stand or walk effectively.

*6 Mrs. Adams has only slight movement of her fingers
and wrist, and no movement of her legs except for
slight movement of her knees and ankles. She cannot
walk, cannot move her arms or legs on her own, can-
not lift or grab items, and cannot turn over by herself
when lying down. Mrs. Adams requires assistance
with all activities of daily living (ADLS) including
preparing and feeding meals, opening doors, transfer-
ring from bed to wheelchair, bathing, dressing, toilet-
ing, and assistance with personal hygiene.

Mrs. Adams' husband also has muscular dystrophy but
his condition is not as severe. He is in a wheelchair
but can transfer himself. However, he does not have
the strength to lift or transfer Mrs. Adams out of her
motorized wheelchair. Mr. and Mrs. Adams have a
three-year old daughter who is not disabled.

Of interest, Mrs. Adams was admitted to Vanderbilt
University Medical Center in May 2008 for chest pain
and shortness of breath. Unfortunately, she continued
to have chest pain after she was discharged home. She
characterizes the pain as severe, requiring potent an-
algesics. On my examination she had clear chest wall
pain suggestive of costochondritis.

Due to her condition, without care 24 hours a day, seven
days a week, it will be unsafe for Mrs. Adams to re-
main in her home.

In my opinion, she should be allowed to remain in her
home with 24 hour care which would preclude the ne-
cessity of placement in a nursing home where the
level of care would not be superior and where she
would be separated from her husband and three-year
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old daughter.

(Docket Entry No. 47 at p. 1-2)

Plaintiff Marvin Ray Berry, Jr.

Marvin Berry is a quadriplegic who has been confined
to a wheelchair since he was a child. Berry is paralyzed
from the neck down as the result of a stray bullet that
struck him as a child. Berry has been paralyzed over 25
years and has had five or six surgeries requiring hospital
stays of a week to two weeks. Berry lived with his
mother and two younger brothers who cared for him.
Berry's mother who now has degenerative disk disease,
back and sciatic nerve problems, cannot assist him any
longer. Berry's 19 year old sister cares for his eight year
old brother and his mother. Berry's other brother,
Jeremy is married with three children, works for Black
Box Communication and is head of a cabling division
for the southeast United States, requiring out-of-town
travel for aleast five out of seven days a week.

Berry is on supplemental security income and livesin a
Section 8 apartment, that is modified to allow him to ac-
cess his bathroom, shower and kitchen. Berry controls
his wheelchair by a device utilizing radio waves to
move his head. Berry lacks movement in his fingers or
wrist. Berry needs help washing his face, brushing his
teeth and applying lotion to his skin to avoid skin break-
down as well as assistance for his bowel movements.
Berry's medication causes his mouth to be really dry,
and every 15 minutes, he hasto lay back to release pres-
sure. Berry breathes from his diaphragm, but cannot
cough nor force anything out of my lungs, without as-
sistance to press his abdomen. Berry attends church and
volunteers with Big Brothers and Big Sisters of Amer-
ica. He goes to the movies and out to dinner.

*7 Despite his physical limitations, Berry earned a
Bachelor's degree from Middle Tennessee State Uni-
versity where he received assistance from a vocational
education agency. Berry now receives 24/7 coverage
from TennCare, through a managed care program with
four CNAs that work 12 hours shifts. Berry's CNA usu-
aly repositions him and turns him on his back and

checks his leg bag that collects his urine. The CNA
provides Berry with range of motion exercises for his
ankles, arms, fingers, and knees that include straighten-
ing his legs and raising his legs above his head. Berry
has a Hoyer lift to roll him on his side and to lift him in-
to his chair.

Since 2005 Berry had to have surgery for a pressure ul-
cer that resulted in his hospitalization for three months.
Berry has also had one to two urinary tract infections a
year. Berry has since been hospitalized on the average
one to two times a year for pneumonia that requires in-
travenous antibiotics and breathing treatments. In
November 2007, Benny had a fever with cold chills and
based on his experiences these were symptoms of an ur-
inary tract infection. Berry increased his fluid intake
and drank cranberry juice, but did not feel better and
after a few days went to the hospital. Berry had to have
surgery and remains under care for that infection.

Before June 2007, Berry received 12 to 18 hours a day
of CNA services. In June of 2007, Berry's case manager
from AmeriChoice visited him and explained that be-
cause he was living alone, he would be best served with
twenty-four hour care of a nurse. Berry deferred to that
determination, but Berry opined that he “could get by
with 16 to 17 hours a day” (Docket Entry No. 63, Tran-
script at p.61). After the Au%ust 8" letter, Berry re-
ceived acall on September 16~ from Middle Tennessee
Home Health, his home health agency that employs sep-
arate staffing agency to supply his CNA care needs. A
week later, Berry services were cut. Despite Berry's
doctor's assessment that Berry needed home care, the
State determined that Berry did not meet the definition
of medical necessity because he did not need for a
skilled nurse, was not on a feeding tube nor respirator
nor 1V.

In his opinion, Berry cannot survive in his apartment on
35 hours a week and stated, “I'm going to be forced to
go into a nursing home.” Id. at pp. 73-74. Berry lacks
any other support systems and a nursing home would
change his life and deprive him of his privacy and con-
trol over hislife. Id. at pp. 74-75. Barry would also lose
his subsidized apartment and to secure another one
would place him on awaiting list.
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Plaintiff Megan Danielle Allen

Megan Allen is 21 and has had cerebral palsy since
birth. Allen now lives with her parents who adopted her.
Allen needs assistance to dress, bathe, brush her teeth,
and to go to the bathroom, as well as her other daily liv-
ing activities, except for feeding herself. Allen has a lift
system at home to assist her in getting out of bed. Allen
cannot get a drink of water and needs assistance to sit
up and to reposition. Allen can use a computer, but
needs assistance with positioning the computer and the
voice box. Allen has younger brothers at home, but they
also require constant care and one is receiving home
health services. Allen's parents who are now older, can-
not lift her and have other children who need their care.

*8 Allen was an honor student in high school before she
entered college in 2006. Before college, Allen's parents
provided for her care. Before entering college in Janu-
ary 2006, Allen was evaluated and received training for
a voice output device to attend college. The college
provided only academic assistance such as a note taker
for her classes. Neither TennCare nor any other State
agency referred to her to the vocational rehabilitation
agency that actually provided her a personal attendant
for college. Allen cannot carry or unpack her books. In
her first year of college, Allen had home aide services
during the day, but not at night. One of Allen's college
aides told her that they could not accompany her outside
of her dorm and that their hours of service would be re-
duced to six hours a day from 24 hours a day. Allen ex-
perienced problems because in the event of an emer-
gency during the night, she cannot get out of bed nor
call for assistance nor go to the bathroom nor turn her-
self to avoid bedsores. On August 20, 2008, Allen with-
drew from college and returned to her parents' home to
get the home health services.

In July, 2008, Allen's care required 24 hours per day of
home health services. On July 111", TennCare Select,
Allen's provider, notified her that she would be
provided only $24,000 or 180 hours per month or ap-
proximately six hours per day of services and the Au-
gust 8" letter announced reduction of her home health
services to 35 hours. Allen did not receive any assess-
ment of the time required for her care given her limita-

tions. Allen appealed those restrictions, but those ap-
peals were initially denied for lack of a factual dispute.
In July 2008, TennCare Select sent Allen a notice that
TennCare would pay for 24/7 services for Allen while
her appeal is still pending.

Allen opines that she may be able to do with care less
than 24 hours a day, but probably would need care
between 12 and 24 hours per day. If Allen cannot con-
tinue with 24 hours of home and community aide ser-
vices, she will be forced into a nursing home. Allen has
visited two nursing homes where her aunt and grand-
mother lived and stated that the homes “stunk” Id. at
p.89. Allen also explained that “the thing is, ... then |
would be really depressed, because | couldn't go out, |
couldn't do anything, and all the time | would get bed-
sores and get worse and worse and worse, and | would
die in the end because the people won't help me.” 1d. at
p.90. As a young adult, Allen wants to be involved in
the community, to socialize, to obtain a degree in recre-
ation administration and to live independently. Allen
was a Junior Miss Wheelchair for two years and visited
schools and made public appearance. Allen volunteers
for Meals on Wheels.

On cross examination, the defense counsel elicited that
on an out of town visit for a week, Allen's family
provided her care and that Allen once had a special bed
that she was unable to turn herself, at night. Although
Allen receives Medicare and Medicaid, neither Ten-
nCare nor her MCO requested this type of bed for Al-
len.

*9 Susan Anderson, a family nurse practitioner, de-
scribed her work with Allen's medical care over a two
year period. According to Anderson, due to spasms and
contractures in all her extremities, Allen is quadriplegic
with the exception of some voluntary movement of her
left arm and hand. Megan is wheelchair bound and un-
able to walk or stand or reposition herself during the
day without some assistance. Although Allen commu-
nicates verbally, due to the effects of the cerebral palsy,
Allen's speech is slurred requiring voice output device
at times. As to Allen's family care options, Anderson
stated:

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 1'10-cv-00123-JARBR Document 14-1 Filed 02/16/10 Paae 7 of 25


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ib778706e475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Iba86e8bc475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Iba86e8bc475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Iba86e8bc475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ib778706e475411db9765f9243f53508a&FindType=UM

Page 8

Not Reported in F.Supp.2d, 2008 WL 5330506 (M.D.Tenn.), 21 A.D. Cases 1103, 38 NDLR P 102

(Citeas: 2008 WL 5330506 (M.D.Tenn.))

5. Megan's mother and father are now retired and have
health issues themselves. Mrs. Allen is not supposed
to lift anything heavy and Megan is now too large for
Ms. Allen to lift and move. Mr. Allen can assist some
but has medical problems that limit his ability to lift
and move Megan. While Megan is at home, her par-
ents do assist with meals for Megan and provide other
care that does not require lifting or moving Megan.
Also, since Megan is how a young woman and no
longer a child, privacy is a greater and more import-
ant concern for her.

10. Although Megan Allen may meet the criteria for
nursing home care, in my opinion, if Megan were to
be placed in a nursing home, she would quickly mani-
fest depressive symptoms due to the lack of interac-
tion with peers her age. Due to the lessened assistance
she would receive at a nursing home, her endurance
would lessen. Supplanting home health aide services
with nursing home services may even adversely im-
pact Megan's length of life. Megan Allen does have
physical disabilities that the limit her mobility (sic),
ambulation and dexterity to perform activities of daily
living. However, this should not preclude her from
living in the community. Home aid services, personal
care assistance and other community services would
alow her to stay out of institutions like nursing
homes and continue to function in a more integrated
community setting. In my opinion, it would be against
good medical practice to prescribe or place Megan
Allen in a nursing home facility. However, without
home health aide or personal attendant services in ex-
cess of six hours per day, Megan may not be left with
any choice but nursing home care.

(Docket Entry No. 50 at pp. 3-5).

Plaintiff Miranda Mabry

Miranda Mabry was diagnosed with cerebral palsy at 18
months and needs assistance in her daily living activit-
ies, including dressing, bathing and feeding. At some
point, Allen qualified for the waiver services to receive
a personal attendant for two hours a week which was

later increased to eight hours per week before Mabry
left her mother's residence. Allen's mother could no
longer take care of her and became abusive, causing
Mabry to move.

Mabry now receives 24 hours of home aide services,
seven days a week. To remain in her apartment, Mabry
needs home aide services all the time. Mabry continues
to receive other services from the home and community
based waiver, including homemaker services once a
week, and meals delivery five days a week. A represent-
ative of the Defendants asked Mabry to accept 20 hours
per week for her personal attendant in lieu of her cur-
rent home health services. Prior to the threatened cutsin
her services, Mabry never received an assessment of the
time that her aide needs to assists her in her daily activ-
ities. Mabry described her aide as busy most of the
time.

*10 Mabry told her provider that she would be unable to
remain in her apartment with only 20 to 35 hours of
such services each week. At the hearing in this action,
Mabry testified that if she had to accept .35 hours of
home aide services per week, she would “[g]o [to &
nursing home and die.” Id. at p. 104. Mabry has visited
nursing homes, does not like them and would lose her
pet if she moved into a nursing home.

Mabry is a member of the Accessibility Committee for
the Council on Developmental Disabilities and serves
on the board of an organization called People First and
was named Ms. Wheelchair Tennessee of 2008. Mabry
educates the public on the dignity, productivity and ba-
sic values of people with disabilities.

Plaintiff Delores Baker

Timothy Scott Baker, Delores Baker's son, testified
about his mother's limitations Delores Baker is a diabet-
ic and is bedridden, requiring 24/7 nursing services to
care for all her personal needs. Baker's mother needs as-
sistance with meal preparation, bathing, bathroom/dress-
ing, drug administration, maintenance of her catheter,
testing of her diabetes, injection of insulin, and other
similar services. His mother cannot be left alone safely.
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Before TennCare's 35 hours limitation, Baker never re-
ceived any assessment of the time required to provide
her home health care. When informed of the home
health hours cut, Baker called a nursing home where his
mother has been on a waiting list for a very long time.
On the day before her services were cut, the home ser-
vices provider told him that when she left off work to-
morrow, there would not be anyone to provide service.
Baker remained with his mother until her placement in-
to the nursing home.

In the nursing home, Baker related that his mother's
catheter had not been flushed nor changed and was full
of debris from her kidneys. Despite his request, his
mother's catheter was not changed because the nursing
home lacked the appropriate personnel to insert a new
one. Baker described his mother's clothes and bed
sheets as unchanged. Within ten days after arrival,
Baker's mother fell and broke her hip, for which she
spent three days in the hospital. In 2006, Baker's mother
also broke her hip after she fell at home and broke her
hip when the nurse was asleep on the couch. Otherwise,
his mother had never fallen at any time when she had
home health care.

Baker's mother's anxiety level is much higher in the
nursing home, and she has required increased medica-
tions for her nerves. Mrs. Baker does not sleep well be-
cause her roommate constantly cries and screams and
the overall noise in the nursing home. In Baker's opin-
ion, the nurses at the nursing home are overworked and
understaffed. At times, his mother has had to use the re-
stroom in her bed and lay in her own waste. Based upon
his observations, Baker's mother's health has declined in
the nursing home and her mental capacity has worsened
to the level of depression.

Baker, a firefighter paramedic, usualy works 24 hours
on, then 48 hours off. He shops for his mother's grocer-
ies, maintains her house, cuts the grass, picks up her
medications and catheter supplies, and transports her to
the doctor's office. On his off-duty days, Timothy Baker
operates a lawn and landscape company, and engages in
competitive power lifting. His lawn care business re-
guires seven to eight hours a day. When Baker works
the 24 hour shift, no one would be available to care for

his mother.

Plaintiff Carl Anders

*11 Dr. Garvin who has been Anders's treating physi-
cian for over two years, described Anders's cerebral
artery occlusion in July 2004 that left him with paralysis
and hemiparesis on his left side. As to Anders's limita-
tions, Dr. Garvin testified:

2.... [Anderg] is unable to walk or transfer. He has ex-
treme difficulties with any movement. He suffers
from spasticity, muscle spasms and contractions.

3.... Anders requires feeding and medication administra-
tion through a G-tube.

4.... Anders was on a trachea and continues to have a
stoma site. That stoma site needs daily monitoring for
continual discharge and to determine whether the dis-
charge indicates that there is an infection.

5.... Anders has restriction in his airways. Due to secre-
tions in his airway, he requires constant monitoring
about necessary suctioning. He is at great risk of as-
piration pneumonia. He has a history of aspiration
pneumonia, having been hospitalized many times for
it. He was hospitalized for aspiration pneumonia mul-
tiple times when he was a resident in NHC nursing
home in Milan, Tennessee, and multiple times when
he was a resident of the VA nursing home in Hum-
boldt, Tennessee.

6.... Andersis on a nebulizer twice a day. The nebulizer
assists with keeping his airways clear, however, Mr.
Anders still needs to be suctioned throughout the day.
Some days he needs suctioning every 2-3 hours and
sometimes he only requires it once a day. Every day
is different and the nurses never know what to expect
from him: whether he'll need continual suctioning or
just once a day. If Mr. Anders is not suctioned
promptly, he chokes and cannot breathe. If he starts
chocking at his home, his nurse can catch it right
away and suction him. Without constant monitoring,
if he chokes, he would be unable to ring his call but-
ton to summon assistance. At a nursing home he
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would be at risk of not being able to breathe.

7.... Anders suffers from depression and anxiety and
takes Celexa.

8. Because of his deteriorating physical and mental
health, his sister and mother took him out of the nurs-
ing home. He now lives with his mother and sister
and his sister's family. They are his caregivers 24
hours a day.

9. Mr. Anders' medical condition requires constant 24
hour a day, 7 days a week skilled care due to continu-
al suctioning, constant monitoring of his blood pres-
sure, and to hydrate him or feed him every two hours.
Mr. Anders is given his medicine through his PEG
tube.

10.... Anders' nurses move him when he is awake and
when he is asleep in bed. He needs assistance with all
transfers. The nurses help him to stand each day. If
Mr. Anders doesn't move around, he can develop
blood clots or pneumonia or other respiratory ill-
nesses. If respiratory illnesses occur, Mr. Anders
would have to go to a hospital. Hospitalization for
Mr. Anders would be lengthy due to his weakened
immune system. If Mr. Anders' private duty nursing is
reduced to 5 hours a day, in a very short time, he
would end up in the hospital.

*12 11.... If ... Anders had to go to a nursing home, very
soon afterwards he would be back in the hospital.
This was his past history at NHC and the VA nursing
home.

12. Supplanting private duty nursing with nursing home
services may even adversely impact Mr. Anders
length of life. Although Mr. Anders has physical dis-
abilities that limit his ability to be an independent
person, he does not require nursing home care. Mr.
Anders would not receive the amount or intensity of
care in a nursing home that he now receives from
private duty nurses. In a nursing home, Mr. Anders
would spend most of his time in bed. Private duty
nursing allow him to function in a more integrated
setting community setting.

13.... In summary, it is my medical opinion that Mr. An-
ders is medically fragile and requires 168 hours per
week of constant skilled nursing care to monitor, as-
sist and do medical interventions for him. It is my
medical opinion that a nursing home would not be
sufficient for the treatment of his fragile health.

(Docket Entry No. 65-2, Exhibit B at pp. 1-2) (emphasis
added).

Plaintiff Margaret Connelly

Margaret Connelly receives 40 hours of home health
care, and challenges the Defendants' assertion of “little
risk” to her, if the reduction in services caused her to be
institutionalized, given her lack of any family support.
According to Connelly,

Defendants' statements in their Memorandum in Oppos-
ition are incorrect because | do depend on a certified
nursing assistant to accomplish most things and a
denial in increase of services aloneis detrimental; If |
also experienced a reduction in services, | would suf-
fer irreparable harm. Currently | depend on other
people to prepare my meals and help me eat, give me
my medication, help me to dress, and help me into
and out of my wheelchair. A reduction in services
will force me into a nursing home as there are no
family member's to adequately provide the care that |
need, and | have no other resources available.

Docket Entry No. 48, Connelly Affidavit a p. 1)
(emphasis added)
Home Health Care Workers

Plaintiffs presented testimony of home health providers
on the implementation of TennCare's recent cuts in ser-
vices and on the effect of the Defendants' cuts on the
Plaintiffs

Cassie Miller

Cassie Miller, a certified nursing assistant, works for
Compassion Home Health that contracts with Middle
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Tennessee Home Health Providers, that in turn contracts
with AmeriChoice, a MCO that contracts with Ten-
nCare. Miller was an aide to Marvin Berry, for whom
she was “basically his arms and legs.” (Transcript at p.
107. Miller's only restriction was that she could not give
Berry his medicines. For her shift, Miller estimated that
she has an hour and a half to two hours of “downtime”.
Miller testified that before Berry got his letter in August
2008, two people from AmeriChoice visited Berry for
ten minutes to check on his patient care needs, but did
not perform an assessment of Berry's actual needs. In
her opinion, AmeriChoice did not conduct any assess-
ment, but was told Berry his care would remain at 24
hours, seven days aweek. In Miller's experiences, Berry
cannot live independently with home care limited to 35
hours a week.

*13 Before her work as a home health aide, Miller
worked in two nursing homes for almost five years.
Miller described her nursing home work as a “real fast
pace” with “extremely high” patient care load of 12 and
18 patients per day. In Miller's opinion, patients with
disabilities similar to Berry, “really were not getting the
care that they deserved or needed in the nursing home.”
Id. at p. 109.

Sherry Breeding

Sherry Breeding, a registered nurse, has worked for
Highland Rim, a home health company for six years. At
Highland Rim, Breeding performs case management,
clinical supervisory recertifications, admissions, and
other duties. As a clinical supervisor, Breeding evalu-
ates patient satisfaction with the staffing agency and de-
termines their health needs. Breeding also works with
doctors to obtain any necessary care. Breeding does the
intake for referrals to be sure that authorizations are
sent for health care services.

Breeding has 58 patients under her supervision, includ-
ing two Plaintiffs For these Plaintiffs, Breeding does the
recertifications and admissions as well as monthly
checks. At times, Breeding provides nursing services
such as head to toe assessment, injections, and extrac-
tions for laboratory tests. A CNA assists these two

Plaintiffs at their homes with their daily living activit-
ies, eating, bathing and grooming, but the aides cannot
cook meals, transport or accompany patients or perform
household activities. CNAs cannot administer medica-
tion, but can prompt the patient to take their medication.

As to costs of home health services, Breeding described
a home health aide and CNA as performing the same
job with different titles. The home health aide actually
works with the patient while the nurse supervises. Ac-
cording to Breeding, a CNA's compensation depends
upon experience and seniority within the company and
has pay ranging from $9 to $11 per hour MCOs,
however, charge TennCare arate of $21 or $22 per hour
for CNAs. Part of the CNAs' $21 or $22, the TennCare
rate, goes the MCOs and other entities or persons who
coordinate the patient's home health services. Licensed
practical nurses are paid between $17 to $24 per hour.
TennCare pays $35 to $40 an hour for registered nurses.
The other part of the TennCare rate goes to the entity
that arranges the care. Breeding's agency has entered in-
to such contracts in the past.

As to the proposed TennCare cuts, Breeding learned of
these cuts from case managers when the patient's doctor
requested an increase in services, but the request was
denied due to the upcoming cuts. As to the new cuts,
Breeding learned from Dr. Wendy Long, TennCare's
Chief Medical Officer, who stated the doctors needed to
change their orders for services to conform to the new
TennCare cap. Breeding's understanding is that if doc-
tors did not write an order for a lower number of hours,
then private duty home care would cease. In Breeding's
experience, some doctors refused to write the orders
based upon the cap and other doctors wrote orders with
a notation that they were being forced to write the order
because otherwise their patients would not receive any
home care. In Breeding's experience, historicaly, the
treating physician determined the level of home health
services with recommendations from the on-site-nurses,
but now the MCOs decide the patient's needs. Now, the
MCO decides based upon the patient's insurance cover-
age, but the doctor writes the orders. Breeding also dis-
agreed with Dr. Wendy Long, TennCare's medical dir-
ector that the doctors write orders for patient case based
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upon the patient's insurance coverage. Breeding cited a
patient whose doctor wrote orders for home care ser-
vice, unaware that the patient had limited coverage and
the patient's nephew paid for the uncovered services.

*14 In Breeding's opinion, her two Plaintiffs cannot sur-
vive with the 35 hours limitation. One is 97 years old
and does not sleep through the entire night. She has to
get up to use the bathroom, as she is on Lasik, a diuret-
ic. Although this Plaintiff has 10 children, who are
alive, Breeding has only seen two daughters, one of
whom lives next door. Yet, that daughter had back sur-
gery, and her husband has Alzheimer's. Breeding cited
another patient whose hours were cut and she was
placed in the nursing home the next day. Breeding is
aware of only one instance where AmeriGroup per-
formed an individual assessment of their patients under
her supervision, and that assessment was only a mental
assessment.

When asked for her opinion, based upon her experi-
ences with patients, on the effect of the Defendants 35
hours a week limitation for patients with doctor's orders
for 24/7 care, Breeding opined:

| think there are many patients that aren't going to want
to go to the nursing home because of what you
heard earlier. So they are going to stay at home, and
they are going to lay in their feces and lay in their
urine. But if they go to the nursing home, they are
in the same situation. The doctors-some of the doc-
tors won't write orders now for me, because I've
asked them so many times to write the decrease,
and | was told that | needed to get new orders again
from them after the initial orders.

(Docket Entry No. 63, Transcript of hearing at p. 141.)
Yet, Breeding acknowledged that the impact must be
determined by person, but each individual needs a very
thorough assessment.

Declaration Thomas Jenkins, M.D.

Dr. Thomas Jenkins, a physician and family practitioner
who treats TennCare patients submitted his affidavit on
the Defendants and MCOs' administration of these be-

nefit cuts in which his patients were threatened with
loss of al benefits, if he wrote orders for benefits above
the TennCare cut. According to Dr. Jenkins,

2. | treat TennCare patients who have been receiving
and who continue to need extensive home nursing
services because of serious chronic medical condi-
tions. | have prescribed care for them based on their
medical needs. Until this month, TennCare and its
MCOs have agreed that the care | prescribed for these
patients was medically necessary and has paid for that
care.

3. | was informed on September 10, 2008 by
AmeriChoice, a TennCare HMO, that | needed to al-
ter al orders for home health for my TennCare pa-
tients. They told me that a new prescription had to be
written to be consistent with the new quantitative lim-
its for home health imposed by TennCare.

4.1 was told if | did not change the orders immediately
my patients would go without any care at all, begin-
ning Monday, September 22, 2008.

5. | talked to Betty Watkins, a staff person at
AmeriChoice by phone on September 10, 2008. |
asked if she was asking me to lie about my patients
needs. She responded that if | did not agree to change
the orders AmeriChoice would not pay for any home
health care for my patients.

*15 6. | requested that she put this in writing. When |
did not get the information in writing, | contacted Dr.
Paul Stumb at AmeriChoice on September 12t and
17t . Dr. Stumb told me that he had written the in-
structions 5 different way and that his “lawyers would
not approve” any of their versions. He said | would
not get anything in writing, but that | still must pre-
scribed less that the limits, or my patients would get
not home nursing care at all.

7. After these conversations, | called my malpractice in-
surance carrier, State Volunteer Mutual Insurance
Company (SVMIC). | asked them what | should do,
given the threat of TennCare HMO and my concern
for my patients' safety if they get less care than what |
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have prescribed, and that TennCare has recognized as
medically necessary.

8. The insurance carrier's representative advised me to
write the new order as directed by the HMO, but to
sign my orders under duress and to state if | did not
sign my patients would get no care at all.

9. | have many patients for whom insurance companies
impose quantitative limits. Those limits do not change
their medical needs nor my prescriptions for care. It
may and does impact the services they receive, but in
34 years of medical practice | have never been asked
to misstate a patient's needs or alter a valid prescrip-
tion in order to come in line with HMO quantitative
limits.

(Docket Entry No. 54, Exhibit 6 at pp. 1-3).

Kelly Dunn

Kelly Dunn is the regional private duty director for Sun-
crest Home Health of of Middle Tennessee, LLC that
provides home health and private duty nursing services
to approximately 75 TennCare enrollees in Middle Ten-
nessee. According to Dunn, when TennCare began im-
plementation of the new benefit limits for home health
and private duty nursing, Suncrest Home Health had
concerns that unless the TennCare enrollee's treating
physician prescribed the new benefit limits, Suncrest
and its providers may be breaching professional stand-
ards of care.

Specifically, Suncrest Home Health could not afford to
continue to provide service above the new benefit
limits that TennCare would no longer reimburse un-
der the new benefit limits. At the same time, Sun-
crest Home Health was concerned that if it only
provided care up to the amount provided under the
new benefit limits notwithstanding an outstanding
prescription for a greater amount of care from the
treating physician, Suncrest Home Health might not
be in compliance with state regulations and might
have potential exposure associated therewith.

Because of these concerns, Suncrest Home Health de-

cided that it could not provide home health and/or
private duty nursing to TennCare enrollees absent a
prescription from the treating physician that com-
plied with the new benefit limits. We communic-
ated our views on this matter to the managed care
organizations with which Suncrest Home Health
contracts to serve TennCare patients (AmeriChoice,
AmeriGroup, and TennCare Select).

*16 In order to implement a smooth transition for those
TennCare patients who had been receiving home
health and/or private duty nursing benefits above
the limits, Suncrest Home Health has told case
managers who did not have a new prescription in
compliance with the benefit limits that Suncrest
Home Health would be willing to contact the treat-
ing physician to obtain a new order if the physician
believed that to be appropriate.

(Docket Entry No. 60 at p. 1-2).
Defendants' Proof
Darin Gordon-Fiscal |ssues

In his affidavit, Darin Gordon, TennCare's director, re-
lated that prior to the State's recent cap on private duty
nursing services (“PDN”) and home health services
(HH™), TennCare offered PDN/HH benefits up to and
including 24 hours a day, seven days a week. (Docket
Entry No. 39, Gordon Affidavit at p. 1). In the fall of
2007, the TennCare Bureau surveyed the PDN/HH be-
nefits in other States in the Southeastern United States.
The Defendants concluded that Tennessee's unlimited
PDN benefit was more generous than all but one of the
twelve Southeastern States. Id. at p. 2. According to
Gordon, Tennessee's spending on PDN and HH in-
creased from $18 miIIilc%r'1\|§$6 million State funds) in
fiscal year (“FY”) 2000, to $313 million ($113 mil-
lion State funds) in FY 2008. Gordon projects an in-
crease to $447 million ($161 million State) in FY 20009,
starting July 2008. Gordon cites PDN and HH services
as the fastest growing cost driver in the entire TennCare
program. Id. at p. 4. Gordon attributed the most signific-
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ant increase in PDN and HH to the population age 65
and over, for whom expenditures were $454,000 in
FY 1999 and $81.3 million in FY 2007, and $108 mil-
lion in FY 2008, an increase of three percent of the total
HH/PDN expenditures to 35 percent. Id. at pp. 4-5.

FN3. Because the federal government
“matches’ Tennessee State Medicaid expendit-
ures, generally at aratio of 64 percent federal/
36 percent State, expenditures are generally ex-
pressed in terms of the total dollar amount with
the State expenditure net of the federal match
noted in parentheses.

According to Gordon, the State had a revenue shortfall
of $500 million dollars in fiscal year 2008 and $56.4
million the first month of FY 2009 of the budgeted pro-
jections. In Gordon's estimation, the second month of
fiscal year 2009 is expected to be $85.5 million short of
the budget projections. According to Gordon, the Gov-
ernor has issued budget limits and spending cuts under
which TennCare must return a total of $64 million of its
FY 2009 budget appropriation to the State as well as an
additional three percent reduction for FY2010. Gordon
explains that the Tennessee's Constitution requires a
balanced budget, so deficit spending is not an option in
Tennessee for the prior funding levels for PDN and HH
benefits, or any other program, citing Tenn. Const. art.
I1,824.1d. at p. 5.

In Gordon's opinion, if the PDN and HH benefits limits
are not cut, TennCare will have to make an upward ad-
justment of nearly $250 million (over $90 million State)
for FY2009. To avoid this, the Defendants submitted a
proposal to CMS requesting a revised benefit package
comparable with other southeastern States. TennCare
proposed revision established weekly limitations on HH
services and limiting the PDN benefit to technology-de-
pendent adults. The limits do not affect children under
the age of 21. TennCare will continue coverage of PDN
for adults patients who either: (1) are ventilator depend-
ent for at least 12 hours per day, or; (2) have a function-
ing tracheotomy requiring suctioning and who need oth-
er specified types of nursing care. Around-the-clock
careis limited for those technol ogy-dependent individu-
als who would require the most expensive car, if placed

in an ingtitution. 1d. at p. 10.

*17 For HH benefits, adult patients who qualify for
Level 1 nursing home care are eligible for up to 35
hours of home health care per week, of which no more
than 27 hours can be nursing hours. Patients who
qualify for Level 2 nursing home care may be able re-
ceive up to 40 hours of HH care per week, of which no
more than 30 hours can be nursing hours. Eligible en-
rollees can receive more than 1,000 visits per year (and
up to three HH visits per day-two by a HH aide and one
by a HH nurse). The HH benefits limits considered the
cost of nursing home care. The State's cap of 35 hours a
week applies to everyone, regardless of age, including
persons over 65.

FN4. Level 1 nursing care is provided to indi-
viduals who primarily require assistance with
activities of daily living, while Level 2 nursing
care is provided to those with more intensive
nursing needs such as ventilator care, enternal
tube feeding, total parental nutrition, peritoneal
dialysis, catheter and ostomy care, intravenous
fluids administration, and wound care.

Historically, 98 percent of Tennessee's expenditures
were to nursing home's and two percent were for home
and community based services. Prior to 1999, Tenness-
ee did not expend funds for a personal care option. In
1999, after the Supreme Court decision in Olmstead v.
L.C., 527 U.S. 581, 119 S.Ct. 2176, 144 L.Ed.2d 540
(1999), Tennessee spent $720 million and ranked num-
ber 18 nationally with a patient per diem expenditure of
$127.80 in 1999. In 2003, in an agreed order, State
agreed that to work with the Plaintiffs in an action in
this Court to improve the home health services for Ten-
nCare enrollees and to develop home and community-
based alternatives to nursing home placement. In terms
of current per capita expenditures for nursing homes,
Gordon ranks Tennessee within the top five or top ten
of al States. In fiscal year 2007, Tennessee spent
$1,182,654,826 on nursing homes that includes certified
public expenditures and $943,049,751 in the prior year
and in 2005, $906 million. Tennessee expends $192.09
per person in a nursing home. Tennessee has some of
the highest overall expenditures in the country for insti-
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tutional care. Florida spent $131 and Georgia $86. The
occupancy rate in Tennessee's nursing homes is proxim-
ately 87 to 88 percent. In Tennessee, the reimbursement
system pays a maximum of $50,000 to nursing homes
that is cost-based reimbursement based upon the 65th
percentile of all nursing homes costs If an individual pa-
tient in a nursing home had few medical needs, the State
would still pay its per patient costs of $50,000. Yet, in
some instances, this limit can increase to $62,275
(Docket Entry No. 23, Defendants Memorandum at p.
29).

As to the Defendants' comparison of TennCare's home
health services to other southeastern states, the Defend-
ants did not include those States expenditures under
personal care option waivers, those States expenditures
under aged/disabled waivers not those States expendit-
ures for their managed care waiver programs. The State
did consider whether the other states paid for private
duty nursing through managed care, as opposed to a

2002
Aged/ Disabled $6,102,958
Developmentally Disabled $261,603,425
Nursing Homes $936,533,890

Plaintiffs' Exhibit No. 25. In a report issued in Decem-
ber, 2003, John Morgan, the State Treasurer issued a
Report on “Serving the Aged and Disabled: Progress
and Issues’ and found among other things, that “[t]he
state has not served any clients through the 1915(c)
home and community-based services program, even
though the Centers for Medicaid and Medicare (CMS)
approved Tennessee's application in May 2002
(Plaintiffs' Exhibit No. 33, at p. I).

As to sources of funds cited by the Plaintiffs to cover
these cuts, Gordon explained that the cited TennCare re-
serve is a non-recurring fund and cannot be a source for
recurring expenses. As to the $598,709,60 in the Ten-
nCare reserve, the Tennessee legislature has already
earmarked $67.1 million for expenses for hospital ac-
cess, mental health infrastructure, and mental retarda-
tion services. TennCare currently has contingent obliga-

state plan. Under Tennessee's home and community
based service waiver, the State provides a maximum
1,080 hours of personal care services under the waiver.
For the combined federal State expenditures for Medi-
caid HCBS waiver, Tennessee is in the middle of all
States.

*18 TennCare has several waivers plan that serve differ-
ent types of disabled enrollees: Home and Community
Based Services (“HCBS"); Home Health (“HH"); Aged/
Physically Disabled (A/PDH"); Developmentally Dis-
abled (“DD”) and Nursing Homes. See Plaintiffs' Ex-
hibit Nos. 12, 25, and 35. Tennessee does not offer a
Personal Care Option, as do other states Plaintiffs’ Ex-
hibit No. 25. A comparison of the expenditures on the
State's waiver plans from 2002 and 2007, based upon
CMS data reveals the following:

2007
$16,051,823
$588,568,195

$1,182,654,826
tions and liabilities of $539,400,000. The State's Rainy
Day Fund is not a viable option as Tennessee has
already depleted other available reserves and must be
available to meet the State's existing budget.

As to the distribution of TennCare funds to providers,
TennCare contracts with MCOs that are paid agreed
person rates multiplied by the number of persons on the
MCO's rolls that was the method for Middle Tennessee
in April 2007, for West Tennessee in November 2008,
and will be in East Tennessee for January 2009. Gordon
describes this method as providing predictability in the
budgeting process. Applicable federal regulations re-
quire States to pay “actuarially sound” rates, 42 C.F.R.
§ 438.6(c)(1), meaning that the rates must be actuarially
certified as appropriate for the populations and services
under the contract. If actual expenses differ from pro-
jections, retroactive adjustments are paid to the MCOs.
For the period of April 2007 to March 2008, TennCare
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paid $93 million ($33.8 million State) in retroactive
payments Defendant assert that the total cost of provid-
ing health care to the 22 Plaintiffs here was $4,129,300
in FY2008. Of this amount, $3,930,100 was for HH and
PDN, while only $41,200 was expended for HCBS ser-
vices provided through the State's HCBS waiver pro-
gram and $20,600 for long-term care.

According to Plaintiffs, the weighted average cost for
care in a Level 1 nursing home is $50,780 per patient
per year, and the weighted average cost for care in a
Level 2 nursing home is only $55,250 per patient per
year. The savings from implementing the HH and PDN
limits are being used to fund other Medicaid programs.

Dr. Wendy Long-Program Issues

*19 Dr. Wendy Long, TennCare's Chief Medical Of-
ficer, explained that in 2004, the Tennessee General As-
sembly redefined medical necessity under the TennCare
program that conflicted with the Consent Decree in
Newberry v. Goetz, Civil Action No. 3:98cv1127, Dock-
et Entry No. 334, Order, but the Court modified the de-
cree to conform the two documents. (Plaintiffs’ Exhibit
No. 59). In 2006, TennCare enacted rules that provide
for coverage of a particular benefit only if the service is
“medically necessary” Rule 1200-13-16-05(1). To be
“medically necessary,” a medical item or service must
satisfy each of the following criteria:

1. It must be recommended by a licensed physician who
is treating the enrollee or other licensed healthcare
provider practicing within the scope of his or her li-
cense who is treating the enrolleg;

2. 1t must be required to diagnose or treat an enrollee's
medical condition;

3. It must be safe and effective;
4. It must not be experimental or investigational; and

5. It must be the least costly alternative course of dia-
gnosis or treatment that is adequate for the enrollee's
medical condition.”

Id.

Dr. Long asserts that the TennCare medical necessity
rule has been ineffective in reigning in the overutiliza-
tion of HH/PDN services, but those reasons lack any
empirical study that the approved medical care was not
justified. As discussed below, the fifth component of
this regulation, the adequate medical care element, was
abandoned According to Dr. Long, under the revised
version of this regulation, 1,000 adult enrollees were re-
ceiving amounts of HH/PDN that did not appear on the
surface to be the least costly alternative, and only 90
cases made it through the entire fifth prong process
through late October 2008. Dr. Long conceded that the
defendants did not conduct any studies for its standard-
ized cap on the amount of actual time people might
need for home medical care services.

With the new cuts, to control costs, Dr. Long instructed
the MCOs not to apply the fifth prong of the medical
necessity definition to requests for HH and PDN Dr.
Long wrote a letter to physicians and advised them as
follows:

It is critical that you work with your patients who are
receiving amounts of care in excess of the limits to
determine the best course of action which may in-
clude:

1. A new order for an amount of home health that is
covered by TennCare

2. A continued order for the same amount of home
health, with the understanding that the patient will
be financially liable for amounts of care exceeding
the limits.

3. An order for nursing home care, if you and the pa-
tient/patient's family believe thisis needed.

(Docket Entry No. 40, Long Declaration, attachment
thereto, Exhibit A). Dr. Long admitted that her letter
asked the doctors to issue a new order for the amount of
benefits covered by TennCare. Dr. Long's letter did not
refer to whether the order would meet the patient's
needs and reflects that under the new cuts, TennCare's
services for the disabled are not based upon medical
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standards, but financial standards.

*20 Asto the caps, Dr. Long asserts that in TennCare's
experience, with the revised cuts, “the vast majority of
[enrollees] will unlikely to require nursing home care”
and will retain “wrap around” support from family
members and/or other non-paid caregivers (Docket
Entry No. 40, Long Affidavit at p. 13). Dr. Long has not
assessed the actual availability of family assistance for
all affected enrollees, but of the 1,000 enrollees re-
viewed, 581 enrollees remained at home with the re-
duced care level and family assistance Id at p.13. Yet,
there is not any proof to determine if Dr. Long's survey
is statistically reliable nor that the evaluation of this re-
duced level of care met the enrollee's needs or how the
cuts affected the enrollee's health. Dr. Long's observa-
tions on family support are contradicted by the
Plaintiffs' proof on the absence of family support for
their needs, if these cuts are implemented.

According to Dr. Long, “[f]or those few enrollees who
do require nursing home care, the facilities available in
Tennessee will be able to safely provide for their health
needs.” Id. at pp. 18-19 Tennessee has two levels of
nursing home care, Level 1 care primarily provide home
health aides rather than a nurse. Level 1 nursing homes
also provide “administration of oral medications, oph-
thalmics, otics, inhalers, subcutaneous injections, topic-
als, and suppositories, oxygen administration, nebulizer
treatments, routine catheter, bowel and ostomy care and
routine nursing observation and assessment.” Id. at p.
19. Based on her review of some of Plaintiffs' records,
Dr Long opines that 10 Plaintiffs will receive either
nursing care or a combination of HH aide and nursing
care require nursing services that are routinely provided
in Level 1 nursing facilities.” 1d.

Level 2 nursing home care provides skilled nursing
care, including “gastostomy tube feeding, sterile dress-
ings for Stage 3 or 4 pressure sores, total parenteral nu-
trition, management of unstable blood sugar with slid-
ing scale insulin, intravenous fluid administration, peri-
toneal dialysis, nasopharyngeal and tracheostomy suc-
tioning (when suctioning is required multiple times each
shift) and ventilator services.” Id a p. 20. Three
Plaintiffs appear to qualify for Level 2 care with two

Plaintiffs likely requiring care in a specialized respirat-
ory unit of a nursing home and will be eligible to re-
ceive private duty nursing as a cost effective alternative
to nursing home care.

Dr. Long states that a state agency investigates com-
plaints about nursing facilities and that agency has not
received any complaints regarding any of Plaintiffs al-
legations. Plaintiffs submitted a national study that in-
cluded among other data, the percentages of deficien-
cies in Tennessee nursing homes in 2007 Of particular
note, 23.5% of Tennessee nursing home had deficien-
cies in “Incontinence/Urinary Care” and 18.4% had de-
ficienciesin “Infection Control”. (Plaintiffs’ Exhibit No.
23atp.84) N

FN5. A recent report is that a CMS study
ranked Tennessee's nursing homes 47t among
the States. The Tennessean, December 18,
2008 at p.1.

*21 As to the Plaintiffs complaints about nursing
homes, Dr. Long conducted a paper review of their
medical records One Plaintiff complained of developing
ulcers, but Dr. Long notes that the ulcers did not occur
at a nursing home, but at a rehabilitation hospital. An-
other two Plaintiffs cited fractured hips, but those also
occurred while those Plaintiff were under private duty
nursing care. Dr. Long cited another Plaintiff who was
hospitalized, but her doctor recommended a nursing
home upon discharge and a consulting physician recom-
mended against home confinement Dr Long also noted
some periods of time when the patient was asleep while
the CNA was present, but there is not any extensive re-
view to determine if the cited instances are representat-
ive of the patients' total experiences.

Rhonda Smith is a Staff Education/Authorization Nurse
with Quality Private Duty Care, that provides home
health services to both private pay and TennCare pa-
tients in Jamestown and Fentress County, Tennessee.
(Docket Entry No. 52 at T 1 1-2). According to Smith,
“Dr. Long misstates the process by which Quality
Private Duty Care was compelled to obtain new doctors
orders for our home health patients’. Id. According to
Smith,
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We were instructed by Amerigroup to work with our
TennCare home health patients to obtain doctors or-
ders that were within the new TennCare limits.

For many of our patients, this meant Quality Private
Duty Care asking the doctor to change his order from
24/7 home health care to 35 hours per week at home
health care.

It has never been our policy to tell doctors to change
their orders based upon an insurance coverage policy.
We serve private pay patients whose orders exceed
that which their health insurance plan actually covers.
In those cases, we do not ask doctors to change orders
to coincide with the coverage limits.

We would have provided our TennCare patients at |east
the amount of care covered by TennCare under the
new limits (for example 35 hours per week), even if
the doctor's order was for more than that amount, as
long as we had authorization from the MCO.

Id. at 1 4-8. Tamara Watson, the Director of Cumber-
land River Homecare in Celina, Clay County, Tenness-
ee, a provider of home health services to both private
pay and TennCare patients, corroborates Smith's asser-
tion that Dr. Long “misstates the process .... to obtain
new doctors' orders for home health patients.” (Docket
Entry No. 53, Watson Declaration at 1 1-2).

Tennessee's Long Term Community Care Act

Effective July 9, 2008, the General Assembly of Ten-
nessee enacted the “Long-Term Care Community
Choices Act of 2008” and made the following findings:

WHEREAS, in Tennessee, the current long-term care
system for persons who are elderly and/or adults with
physical disabilities is fragmented, with access to the
various types of long-term care services scattered
across different points of entry with no coordination
between services, making it difficult for people who
need care and their families to understand their op-
tions, make informed decisions, and access services
in atimely manner; and

*22 WHEREAS, people who need long-term care and
their families have little opportunity to exercise any
choice of decision-making with respect to the types of
long-term care services they need and who will
provide them; and

WHEREAS, the current long-term care system is heav-
ily dependent on the most costly services with 98 per-
cent of long-term care funding spent on institutional
care and limited utilization of lower cost home and
community-based options even though such options
would better meet the needs and preferences of
people who need care and their families....

Tenn. Public Acts, Chapter No. 1190 at p. 1.

Of particular significance here, this Act authorizes the
Plaintiffs to receive TennCare funding to effect their
own home health care plan, including the hiring of a
family member or friend at their residence or in a com-
munity setting.

(c) Notwithstanding any provision of law or rule to the
contrary, a competent adult with a functional disabil-
ity living in his or her own home or a caregiver acting
on behalf of aminor child or incompetent adult living
in his or her own home may choose to direct and su-
pervise a paid personal aide in the performance of a
health care task.

(d) For purposes of this section, a competent adult is a
person age 18 or older who has the capability and ca-
pacity to evaluate knowledgeably the options avail-
able and the risks attendant upon each and to make an
informed decision, acting in accordance with his or
her own preferences and values. A person is pre-
sumed competent unless a determination to the con-
trary is made.

(e) For purposes of this section, a caregiver is a person
who is (1) directly and personally involved in provid-
ing care for a minor child or incompetent adult; and
(2) is the parent, foster parent, family member, friend
or legal guardian of such minor child or incompetent
adult.

(f) For purposes of this section, a person's home is the
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dwelling in which the person resides, whether the per-
son owns, leases, or rents such residence, or whether
the person owns, leases, or rents such residence, or
whether the person resides in a dwelling owned,
leased, or rented by someone else. A person's home
may include specified community-based residential
alternatives to nursing facility care as promulgated in
rules and regulations by the commissioner, but shall
not include a nursing facility or assisted-care living
facility setting.

(g) For the purposes of this section, a paid personal aide
is any person providing paid home care services, such
as personal care of homemaker services, which enable
the person receiving care to remain at home whether
such paid personal aide is employed by the person re-
ceiving care, a caregiver, or by a contracted provider
agency that has been authorized to provide home care
services to that person.

Id, at Section 15(c) through (g).

Gordon conceded that the State's recently enacted Long-
Term Care Community Choices Act of 2008, allowed
gualified persons to elect to remain at home for health
care services and to promote independence, choice, dig-
nity, and quality of life based upon their decisions, not
those of the State. The Governor's press release on that
Act, Plaintiffs' Exhibit Number 65, describes con-
sumers choice as a option under the Act, including
nursing homes. Once operational, the Act authorizes
grants to a qualified individual for the amount of that
consumer's elected service. CMS must approve these
initiatives, but the record is unclear on the status of such
approval. In any event, TennCare will continue to con-
tract with managed care organizations to coordinate a
citizen's care.

*23 As an example, Berry's MCO determined that Berry
needed 24/7 care. Yet, in Berry's view, he could live
with only 16 hours a day. Another Plaintiff testified that
the MCO provided her a private duty nurse when a
CNA would have been sufficient. Under this new Act,
Berry would determine that he needed only eight hours
in the morning and eight hours at night and hire his own
worker for those hours. Berry could also request his

MCO to change his hours to fit his schedule.

B. Conclusions of Law

In enacting the ADA, Congress made certain findings:
“(2) historically, society has tended to isolate and se-
gregate individuals with disabilities, and, despite some
improvements, such forms of discrimination against in-
dividuals with disabilities continue to be a serious and
pervasive social problem; (3) discrimination against in-
dividuals with disabilities persists in such critical areas
as institutionalization ... (5) individuals with disabilities
continually encounter various forms of discrimination,
including outright intentional exclusion, ... failure to
make modifications to existing facilities and practices,
... [and] segregation ...” 42 U.S.C. 88 12101(a)(2), (3),
(5). In the ADA, Congress declared that “segregation”
of persons with disabilities is a “for[m] of discrimina-
tion,” and that such discrimination persists in the area of
“institutionalization.” 42 U.S.C. 8§ 12101(a)(2), (3),

(5).

Title 11 protects “qualified individual[s] with a disabil-
ity” who are “subjected to discrimination.” 42 U.S.C. §
12132. “Qualified individuals,” under the ADA are per-
sons with disabilities who, “with or without reasonable
modifications to rules, policies, or practices, ... mee[t]
the essential eligibility requirements for the receipt of
services or the participation in programs or activities
provided by a public entity.” 42 U.S.C. § 12131(2). The
ADA applies to “any State or local government,” and
“any department, agency, [or] special purpose district,”
42 U.S.C. 88 12131(1)(A), (B), and prohibits denial of
“the benefits of the services, programs, or activities of a
public entity, or [to] be subjected to discrimination by
any such entity.” 42 U.S.C. § 12132.

The ADA designated the Attorney General to promul-
gate regulations to enforce the ADA Among those regu-
lations is the “integration mandate regulation,” that
provides. “A public entity shall administer services,
programs, and activities in the most integrated setting
appropriate to the needs of qualified individuals with
disabilities.” 28 CFR § 35.130(d) (1998). The preamble
to these regulations defines “the most integrated setting
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appropriate to the needs of qualified individuals with
disabilities’ as, “a setting that enables individuals with
disabilities to interact with non-disabled persons to the
fullest extent possible.” 28 CFR § 35, App. A, p. 450
(1998). Moreover, the ADA regulations provide that:

“A public entity shall make reasonable modifications in
policies, practices, or procedures when the modifica-
tions are necessary to avoid discrimination on the
basis of disability, unless the public entity can
demonstrate that making the modifications would
fundamentally alter the nature of the service, pro-
gram, or activity.”

*24 28 CFR § 35.130(b)(7) (1998).

1. Standing

As a threshold issue, the Defendants contend that the
Plaintiffs lack standing to enforce these regulations un-
der the ADA. The Defendants rely upon the rational e of
Alexander v. Sandoval, 532 U.S. 286 (2001), which in-
volved Title VI of the Civil Rights Act and held that “a
failure to comply with regulations promulgated under [a
statute] that is not also a failure to comply with [the
statute itself] is not actionable.”

The Supreme Court has held that a private right of ac-
tion exists under Title 11 of the ADA, and Section 504
is enforceable. Barnes v. Gomn, 536 U.S. 181, 185, 122
S.Ct. 2097, 153 L.Ed.2d 230 (2002) (citing Olmstead,
527 U.S. at 600 and 42 U.S.C. § 12010(a)(2), (8)(5)). In
Bd. of Trustees of the Univ. of Alabama v. Garrett, 531
U.S. 356, 374 n. 9, 121 S.Ct. 955, 148 L.Ed.2d 866
(2001), the Supreme Court expressly recognized the
right of a private plaintiff to assert an ADA claim for
injunctive relief against a state official in federal court
Other Circuits and district courts disagree about wheth-
er Sandoval applies to the ADA mandate regulations.
Penn. Prot. & Advocacy Inc. v. Penn. Dep't of Public
Welfare, 402 F.3d 374, 379 (3d Cir.2005) (enforcing
ADA and RHA integration mandate regulations); Rad-
szewski v. Maram, 383 F.3d 599, 615 (7th Cir.2004). In
Frederick L. v. Dep't of Public Welfare, 157 F.Supp.2d
509, 536 (E.D.Pa.2001), that District Court held:

The ADA, like section 504 and unlike Title VI, prohib-
its disparate-impact discrimination. The Defendants
would be correct if the integration mandate required
action or inaction beyond what is required by the stat-
ute itself. That is not the case here. The ADA regula-
tions at issue here are merely rules for the implement-
ation of the statutory directives; they do not prohibit
otherwise permissible conduct.

Id. at 529 (emphasis added). Congress designated the
Attorney General to enforce the ADA and the Attorney
General advocates for an implied right of action under
the ADA. See Docket Entry No. 27, Exhibit A thereto,
Brief of the United States in a Florida action.

The Court concludes that under these precedents on the
ADA and RHA, the Defendants contention that
Plaintiffs lack standing under the ADA and RHA lacks
merit.

2. Plaintiffs' Institutionalization Claims

In Olmstead, the Supreme Court addressed “whether the
proscription of discrimination may require placement of
persons with mental disabilities in community settings
rather than in institutions. The answer, we hold, is a
qualified yes. Such action is in order when the State's
treatment professionals have determined that com-
munity placement is appropriate, the transfer from insti-
tutional care to a less restrictive setting is not opposed
by the affected individual, and the placement can be
reasonably accommodated, taking into account the re-
sources available to the State and the needs of others
with mental disabilities.” 527 U.S. at 587. The Supreme
Court also held, “Unjustified isolation is properly re-
garded as discrimination based on disability. But we re-
cognize, as well, the States' need to maintain a range of
facilities for the care and treatment of persons with di-
verse mental disabilities, and the States' obligation to
administer services with an even hand.” Id. at 597. Yet,
the “ States must adhere to the ADA's nondiscrimination
requirement with regard to the services they in fact
provide.” 1d. at 603.

*25 In deciding this issue, the Supreme Court described
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the adverse effects that occur with a State's institutional
placement of persons with qualifying disabilities:

First, institutional placement of persons who can handle
and benefit from community settings perpetuates un-
warranted assumptions that persons so isolated are in-
capable or unworthy of participating in community
life.... Second, confinement in an institution severely
diminishes the everyday life activities of individuals,
including family relations, social contacts, work op-
tions, economic independence, educational advance-
ment, and cultural enrichment.... In order to receive
needed medical services, persons with mental disabil-
ities must, because of those disabilities, relinquish
participation in community life they could enjoy giv-
en reasonable accommodations, while persons
without mental disabilities can receive the medical
services they need without similar sacrifice.

Id. at 600-01.

The Court concludes that Plaintiffs' proof establishes
that as persons with disabilities, the Defendants new
benefits cuts for home health services will cause their
institutionalization into nursing homes. Here, the De-
fendants' cuts will eliminate services that enable
Plaintiffs to remain in their community placement. The
Defendants previously determined that Plaintiffs' com-
munity placement was medically necessary and was the
least costly method to deliver such services. Plaintiffs
proof is that the Defendants are now forcing Plaintiffs
into nursing homes without any mechanisms to determ-
ine whether their medical needs can be met in the com-
munity or the nursing home. Plaintiffs' physicians and
other health care providers describe the Defendants' cuts
as forcing these Plaintiffs into nursing homes that
would be detrimental to their care, causing, inter alia,
mental depression, and for some Plaintiffs, a shorter life
expectancy or death. This categorical approach isto re-
duce the demand side of the community services market
without any efforts to adjust the supply side of the home
services market (where the MCOs are generating ad-
ministrative costs that represent half of the Plaintiffs
health care costs), and without individual evaluations of
Plaintiffs actual medical needs.

For these Plaintiffs, the isolating and deleterious effects
described by the Supreme Court in Olmstead are
present: loss of individual lives, community activities
and separation from their communities and loved ones.
Plaintiffs' treating physicians attest to these adverse ef-
fects if Plaintiffs current home care services are so
drastically cut. Moreover, as the Supreme Court stated:
“[I]nstitutional placement of persons who can handle
and benefit from community settings perpetuates un-
warranted assumptions that persons so isolated are in-
capable or unworthy of participating in community
life.” Olmstead, 527 U.S. at 600. Reduced benefits are
not based on a standard of adequate medical care, but
solely on fiscal considerations. Dr. Long's general refer-
ences that nursing homes can provide adequate care
based upon paper review of Plaintiffs' medical record
and the limited survey of enrolleesis insufficient. Under
the ADA, “[t]he opinion of aresponsible treating physi-
cian in determining the appropriate conditions for treat-
ment ought to be given the greatest of deference.” Id. at
610 (Kennedy, J., concurring).

*26 With Defendants' current cuts, these Plaintiffs
would also be deprived of their individual choices that
the 2008 Long-Term Community Care Act grants them.
For example, Berry and Adams need 16 to 24 hours of
services, and those Plaintiffs could each receive up to
$62,275 in State funds that represent the cost of nursing
home cost for a year. Both of these Plaintiffs cite the
need for only a CNA whose pay ranges from $9 to $11
per hour. At these rates, these Plaintiffs could hire a
CNA to provide home health care for 6,889 hours that
for 20 hours per day would cover 344 days.

Circuit and district courts have held that the fact that in-
creased State expenditures may be necessary to provide
home medical services and accommaodations required by
the ADA and RHA does not automatically bar relief un-
der these Acts. Radaszewski, 383 F.3d at 613-15; Fred-
erick L. v. Dep't of Public Welfare, 364 F.3d 487, 500
(3rd Cir.2004); Fisher v. Oklahoma Health Care Auth.,
335 F.3d 1175, 1182-83 (10th Cir.2003); lownsend v.
Quasim, 328 F.3d 511, 516-20 (9th Cir.2003); and
Makin ex rel. Russell v. Hawaii, 114 F.Supp.2d 1017,
1034 (D.Haw.1999). As the Third Circuit stated, “if the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 1'10-cv-00123-JAB Document 14-1  Filed 02/16/10 Paae 21 of 25


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic94ca545475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic94ca545475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic94ca545475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1999146002&ReferencePosition=600
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1999146002&ReferencePosition=600
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004281925&ReferencePosition=613
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004281925&ReferencePosition=613
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003492488&ReferencePosition=1182
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003492488&ReferencePosition=1182
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003492488&ReferencePosition=1182
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003323968&ReferencePosition=516
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003323968&ReferencePosition=516
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003323968&ReferencePosition=516
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000553112&ReferencePosition=1034
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000553112&ReferencePosition=1034
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000553112&ReferencePosition=1034

Page 22

Not Reported in F.Supp.2d, 2008 WL 5330506 (M.D.Tenn.), 21 A.D. Cases 1103, 38 NDLR P 102

(Citeas: 2008 WL 5330506 (M.D.Tenn.))

District Court opinion is read as focusing only on im-
mediate costs [of community medical care], as Appel-
lants contend, it would be inconsistent with Olmstead
and the governing statutes.” Frederick L., 364 F.3d at
495. The Third Circuit also observed, “The [Fisher ]
Court has reviewed the legislative history of the ADA
and concluded that Congress contemplated that states
sometimes would be required to make short-term finan-
cial outlays, even in the face of mounting fiscal prob-
lems.” Id. (citing Fisher, 335 F.3d at 1183). The Third
Circuit has also held that:

[a] state cannot meet an allegation of noncompliance
simply by replying that compliance would be too
costly or would otherwise fundamentally alter its non-
complying programs. Any program that runs afoul of
the integration mandate would be fundamentally
altered if brought into compliance. Read this broadly,
the fundamental alteration defense would swallow the
integration mandate whole.

Penn. Prot. & Advocacy, Inc. v. Penn. Dep't of Public
Welfare, 402 F.3d 374, 381 (3d Cir.2005)

The Court concludes that these decisions reflect that the
controlling issue requires an analysis of the effect of the
relief sought by the Plaintiffs on TennCare's other pro-
grams for disabled persons and whether such effects
would fundamentally alter the TennCare program for
disabled persons.

Fundamental-Alteration Defense

Defendants assert the fundamental-alteration defense
that the Plaintiffs' relief, if granted, would fundament-
ally alter the TennCare program, and therefore, with the
State's comprehensive plan for community health ser-
vices, the Court must defer to the Defendants' decision
on these benefits cuts.

The fundamental alteration defense arises under the
ADA regulation, 28 C.F.R. § 35.130(b)(7). In Olmstead,
the Supreme Court stated:

*27 Sensibly construed, the fundamental-alteration
component of the reasonable-modifications regulation

would allow the State to show that, in the allocation
of available resources, immediate relief for the
plaintiffs would be inequitable, given the responsibil-
ity the State has undertaken for the care and treatment
of a large and diverse population of persons with
mental disabilities.

527 U.S. at 604.

Here, there are only twenty-two (22) Plaintiffs and the
funds for their home care services will be only a frac-
tion of the $50 million that Defendants identify as ne-
cessary for the changes Tennessee proposes. (Docket
Entry No. 27, Defendants Memorandum at p. 19). In
measuring the impact of the Plaintiffs relief for the de-
fense, the Court must compare the impact of the relief
sought by the named Plaintiffs to the overall cost of the
State's programs similarly situated enrollees: “If the ex-
pense entailed in placing one or two people in a com-
munity-based treatment program is properly measured
for reasonableness against the State's entire mental
health budget, it is unlikely that a State, relying on the
fundamental-alteration defense, could ever prevail. Id.
at 603. Thus, where:

the District Court compared the cost of caring for the
plaintiffs in a community-based setting with the cost
of caring for them in an institution ... a comparison so
simple overlooks costs the State cannot avoid; most
notably, a “State ... may experience increased overall
expenses by funding community placements without
being able to take advantage of the savings associated
with the closure of institutions.”

Id. at 604.

Thus, in considering Plaintiffs' cost arguments, this
Court must consider the financial impact of providing
PDN and HH benefits not only to Plaintiffs, but also to
the substantially similar enrollees receiving home health
care prior to the implementation of the Defendants' cuts.
In Frederick L., the Third Circuit explained that
“ Olmstead lists several factors that are relevant to the
fundamental-alteration defense, including but not lim-
ited to the [1] State's ability to continue meeting the
needs of other institutionalized mental health patients

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 1'10-cv-00123-JAB Document 14-1  Filed 02/16/10 Paae 22 of 25


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=495
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=495
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=495
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003492488&ReferencePosition=1183
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003492488&ReferencePosition=1183
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006375602&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006375602&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006375602&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=28CFRS35.130&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d4550000b17c3
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic94ca545475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1999146002&ReferencePosition=604
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999146002

Page 23

Not Reported in F.Supp.2d, 2008 WL 5330506 (M.D.Tenn.), 21 A.D. Cases 1103, 38 NDLR P 102

(Citeas: 2008 WL 5330506 (M.D.Tenn.))

for whom community placement is not appropriate, [2]
whether the State has a waiting list for community
placements, and [3] whether the state has developed a
comprehensive plan to move eligible patients into com-
munity care settings.” 364 F.3d at 495 (citing Olmstead,
527 U.S. at 605-06).

In Radaszewski, where the plaintiff was a minor who re-
quired 24/7 coverage at a cost of $15,000 to $20,000
month for home medical care, the Seventh Circuit
defined the appropriate cost comparison:

A court must therefore take care to consider the cost of
a plaintiff's care not in isolation, but in the context of
the care it must provide to all individuals with disabil-
ities comparable to those of the plaintiff ... with simil-
ar needs ... If the State would have to pay a private fa-
cility to care for Eric, for example, and the cost of
that placement equaled or exceeded the cost of caring
for him at home, then it would be difficult to see how
requiring the State to pay for at-home care would
amount to an unreasonable, fundamental alteration of
its programs and services.

*28 383 F.3d at 614 (emphasis added).

In Fisher, the Tenth Circuit rejected the state's funda-
mental-alteration defense, stating that Oklahoma's fiscal
problems did not establish a per se fundamental-altera-
tion defense because “[i]f every alteration in a program
or service that required the outlay of funds were tan-
tamount to a fundamental alteration, the ADA's integra-
tion mandate would be hollow indeed.” 335 F.3d at
1183. The Third Circuit held that “states cannot sustain
a fundamental-alteration defense based solely upon the
conclusory invocation of vaguely-defined fiscal con-
straints.” Frederick L., 364 F.3d at 496 (citing Makin,
114 F.Supp.2d at 1034). In Makin, Hawaii invoked the
fundamental -alteration defense, contending that increas-
ing community placements would violate state and fed-
eral funding limits and change its existing programs
with “unlimited” state funding for community mental
health services. 114 F.Supp.2d at 1034. The district
court rejected that defense, reasoning that a potential
funding problem, without more, would not establish the
fundamental -alteration defense. Id.

As applied here on the first Olmstead factor, the De-
fendants have not shown that the expenditures of home
health services threaten similarly disabled persons in
nursing homes. The enrollees in nursing homes are sim-
ilar because to qualify for home care services under this
waiver, the enrollee must be eligible for a nursing
home. As found earlier, TennCare overwhelmingly re-
lies on nursing homes. In 2007, TennCare spent about
$1.2 billion dollars on nursing homes. Defendants con-
cede that some enrollees will have to go into nursing
homes, but agree their benefit cap limit “should not sig-
nificantly increase the use of nursing home care for per-
sons who have been receiving PDN or HH benefits.”
(Docket Entry No. 27, Defendants Memorandum, p. at
24).

As to the second factor, the new state law may create a
waliting list for community health services for 2000 per-
sons, but that Act has not been implemented to establish
the extent of consumer demand for home health care un-
der that statute and at rates set by the Defendants. The
Plaintiffs' proof is that with the structure of the Ten-
nCare program, such services cannot be provided at
those rates.

As to the third factor, “whether the State has developed
a comprehensive plan to move eligible patients into
community care settings,” Frederick L., 364 F.3d at 495
(citing Olmstead, 527 U.S. at 605-06), the Olmstead
plurality provided a specific example of the limited
reach of the integration mandate;

If, for example, the State were to demonstrate that it had
a comprehensive, effectively working plan for placing
qualified persons with .... disabilities in less restrict-
ive settings, and a waiting list that moved at a reason-
able pace not controlled by the State's endeavors to
keep its ingtitutions fully populated, the reasonable-
modifications standard would be met.

*29 Id. at 498 (quoting 527 U.S. at 584) (emphasis ad-
ded).

The Defendants “comprehensive plan” is the State's
Long-Term Care Community Choices Act of 2008. Yet,
defense counsel conceded that this Act is not operation-
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al and lacks any projected date for implementation as
well as CMS's approval. For the fundamental-alteration
defense, a state must show that the plan “demonstrates a
reasonably specific and measurable commitment to
deingtitutionalization for which [it] may be held ac-
countable.” Frederick L. v. Dep't of Public Welfare, 422
F.3d 151, 157 (2005). The measures that the Defendants
identify, including the phasing-in HCB waiver slots and
effective home and community-based alternatives to in-
stitutional care-are all promissory. The new waiver slots
would not be phased in until February of 2009. (Docket
Entry No. 23, Defendant's Memorandum, at p. 14). Fur-
ther, Tenn Code Ann. 8 71-5-1404(a) requires that
“[t]lhe commissioner shall develop and implement a
statewide fully integrated risk-based long-term care sys-
tem” and shall rebalance “[t]he long-term care services
by expanding access to and utilization of cost-effective
home and community-based alternatives to institutional
care.” There is not any evidence of a draft of a plan as
required by this law. For the same reasons stated on the
second factor, it is unclear to the Court this Act can be
deemed effective given these circumstances as well as
TennCare's structure and past performance.

Here, the Court concludes that the “ Defendants have not
demonstrated that they have a comprehensive effect-
ively working plan for placing qualified persons with
mental disabilities in less restrictive settings’. Frederick
L., 364 F.3d at 500. At this stage of the proceedings, the
Court is not persuaded that this new Act will be effect-
ively implemented. Prior to these current cuts, the De-
fendants did not conduct comprehensive individual as-
sessments to determine whether Plaintiffs will have to
go into institutions or whether they can be adequately
cared for in the community. Moreover, Defendants cite
only “the potential for more efficient and cost-effective
care” sometime in the future (Docket Entry No. 23 at p.
27). “[V]ague assurance of future deinstitutionalization”
does not establish an acceptable plan. Frederick L., 422
F.3d at 156.

As an example of a comprehensive working plan, in
Sanchez v. Johnson, 416 F.3d 1051 (9th Cir.2005), the
Ninth Circuit found an effectively working plan where:
(1) a 30 year old state law required coverage of services

for people with developmental disabilities to prevent or
minimize institutionalization; (2) a significant decrease
in institutionalized individuals occurred over a decade;
(3) the State significantly increased community based
spending, home and community based waiver slots over
the course of a decade; (4) the State had a system of in-
dividualized community placement plans with extensive
databases containing disabled citizens in the system. Id.
at 1064-66. In Are of Washington v. Braddock, 427 F.3d
615, 621 (9th Cir.2005), the HCB waiver program had
increased more that 600 percent and the State doubled
the budget for community-based programs, and had a 20
percent reduction in its institutionalized population. In
Frederick L., the Third Circuit rejected Pennsylvania's
deinstitutionalization plan for lack of time frames for
patients' discharge from institutions, the lack of criteria
of eligibility for discharge as well as the absence of
defined arrangements with local authorities for housing,
transportation, care and education to effectuate the dis-
abled person's integration into the community. 422 F.3d
at 160.

*30 Without a plan for implementation of the LTCCC,
the Court concludes that the Defendants lack a cogniz-
able comprehensive plan and in effect, the Defendants'
lack of implementation has had the reverse effect to in-
stitutionalize these Plaintiffs and deny them the indi-
vidual choice that the new state law provides. In this
context, the reduction of services to add enrollees for
inadequate servicesis not an effective plan.

The Defendants cite the Sixth Circuit precedent that the
Court cannot grant relief for continued benefits in a
similar context:

When a State to its credit achieves the status of becom-
ing one of the most generous providers of Medicaid
services in the nation, it may occasionally happen that
the zero-sum fiscal readlities of administering a state
budget will prohibit the State from sustaining that
level of support. If that should happen, it is not for the
federal courts to compel the State to maintain non-
mandatory Medicaid programs that it can no longer
support.

Rosen v. Goetz.,, 410 F.3d 919, 933 (Gth Cir.2005)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 1'10-cv-00123-JAB Document 14-1  Filed 02/16/10 Paae 24 of 25


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000039&DocName=TNSTS71-5-1404&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic94ca545475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004316899&ReferencePosition=500
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=156
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=156
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=156
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2007065436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2007065436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007065436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007065436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007065436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007508919&ReferencePosition=621
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007508919&ReferencePosition=621
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007508919&ReferencePosition=621
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=160
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2007256421&ReferencePosition=160
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006714322&ReferencePosition=933
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006714322&ReferencePosition=933

Page 25

Not Reported in F.Supp.2d, 2008 WL 5330506 (M.D.Tenn.), 21 A.D. Cases 1103, 38 NDLR P 102

(Citeas: 2008 WL 5330506 (M.D.Tenn.))

(emphasis added).

As to the latter, in Rosen, this Court did not require
spending the State could not afford, but instead limited
the State's spending to the level the State selected.
Rosen v. Goetz, 3:98-0627 (Docket Entry No. 748, Or-
der at p. 4). As to the former statement in Rosen, the
Plaintiffs' proof casts serious doubts on the Defendants
comparison of Tennessee's waiver benefits to other
southeastern states' benefits. Other states' waiver plans
with similar services were not counted. In addition, as
the State Treasurer found in 2003, despite receipt of
federal waiver funds in 2002, the Defendants did not
provide home health services to the disabled and elderly
that year.

Preliminary Injunctive Relief

On the award of preliminary injunctive relief, the court
must consider four factors: (1) likelihood of Plaintiffs
success on the merits; (2) any irreparable harm to the
Plaintiffs; (3) any adverse effect on other parties or per-
sons; and (4) the public interest. See Gonzales v. Na-
tional Bd. of Med. Exam'rs, 225 F.3d 620, 632 (6th
Cir.2000).

For the reasons stated above, the Court concludes that
Plaintiffs have demonstrated a strong likelihood of suc-
cess on the merits of their claims that the Defendants'
drastic cuts of their home health care services will force
their institutionalization in nursing homes. This is based
upon the proof, including Plaintiffs' health care pro-
viders that such institutionalization will cause Plaintiffs
to suffer injury to their mental and physical health, in-
cluding a shortened life, and even death for some
Plaintiffs. That proof demonstrates irreparable injury.

As to the harm to others, given the limited relief sought
by the Plaintiffs, the Defendants would conduct indi-
vidual assessments for the remaining Plaintiffs; prepare
a plan to implement the State's recent home health Act
promoting individual choice and control of home health
services, and maintain these Plaintiffs current home
health services until the first two conditions are satis-
fied. These measures do not harm others as this remedy

is consistent with state law. The enrollment of others
under the recent state law cannot be done until the plan
requirements of the Act are met. The public interest is
served by the enforcement of the ADA and the RHA, as
found by other courts. See e.g. Fisher, 335 F.3d 1175,
1180; Heather K. v. Mallard, 887 F.Supp. 1249, 1260
(N.D.lowa 1995).

*31 For the above stated reasons, the Court concludes
that the Plaintiffs' ‘motion for a preliminary injunction
should be granted.

An appropriate Order isfiled herewith.
Entered this the 18" day of December, 2008.

M.D.Tenn.,2008.

Crabtree v. Goetz

Not Reported in F.Supp.2d, 2008 WL 5330506
(M.D.Tenn.), 21 A.D. Cases 1103, 38 NDLR P 102

END OF DOCUMENT
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H
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United States District Court, N.D. Florida,
Tallahassee Division.
William LONG, et al., Plaintiffs,
V.
Holly BENSON, et al., Defendants.
No. 4:08cv26-RH/WCS.

Oct. 14, 2008.

Bruce Vignery, Stacy Jane Canan, Aarp Foundation
Litigation, Washington, DC, Gabriela Magda Ruiz,
Jodi Lynn Siegel, Neil Chonin, Southern Legal
Counsel Inc., Gainesville, FL, Sarah Somers, Na-
tional Health Law Program, Chapel Hill, NC,
Stephen F. Gold, Stephen F. Gold ESQ, Phil-
adelphia, PA, for Plaintiffs.

Enoch Jonathan Whitney, Russell Scott Kent, Ash-
ley E. Davis, Florida Attorney General, Talla-
hassee, FL, Thomas Brian York, York Legal Group
LLC, Harrisburg, PA, George Lee Waas, Talla-
hassee FL, for Defendants.

PRELIMINARY INJUNCTION
ROBERT L. HINKLE, Chief Judge.

*1 The plaintiff Clayton Griffin has moved for a
preliminary injunction requiring the defendant
Holly Benson, as Secretary of the State of Florida
Agency for Health Care Administration, to provide
Medicaid benefits to which Mr. Griffin claims he is
entitled. | grant the motion.

|. Facts

In 2004, at the age of 51, Mr. Griffin suffered a
stroke that left him paralyzed on the left side. He is
confined to awheelchair and needs assistance to get
in and out of bed, to shower, to dress, and to use the
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bathroom.

When this lawsuit was filed, Mr. Griffin was living
in a nursing home. The cost of the nursing home
was covered by the state's Medicaid program. Mr.
Griffin had applied for and been determined eli-
gible for a Medicaid waiver program. Under the
waiver program, an individual receives services in
the community rather than in an institution. Thisis
what Mr. Griffin preferred. But the state has along
waiting list for the waiver program; no slot was
available for Mr. Griffin.

On June 14, 2008, Mr. Griffin moved out of the
nursing home and began living by himself in an
apartment complex despite the unavailability of
Medicaid benefits. A certified nursing assistant
goes to his apartment for two hours in the morning
and two hours in the evening to assist Mr. Griffin
with activities of daily living. He has a visiting
nurse and visiting physician who provide needed
medical care. Mr. Griffin spends time in his apart-
ment but also goes out into the community using
public transportation. He has friends and relatives
in the apartment complex. Mr. Griffin's quality of
life-at least in his opinion-is substantially better
than it was in the nursing home.

Mr. Griffin's income is limited to $996 per month
in social security disability benefits. The cost of his
certified nursing assistant is $52 per day. Thisis a
small fraction-less than a third-of the cost of the
nursing home but still much more than Mr. Griffin
can pay. He has survived financially since moving
out because he received limited Medicare benefits
and support from friends and family, but the Medi-
care benefits have expired and his friends and fam-
ily cannot carry the expense. He has moved for a
preliminary injunction requiring the state to provide
Medicaid coverage for the certified nursing assist-
ant.

Il. Preliminary Injunction Standards

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Entry of a preliminary injunction is governed by a
well established four-factor test, under which the
moving party must establish a substantial likelihood
of success on the merits, that he or she will suffer
irreparable injury unless the injunction issues, that
the threatened injury outweighs whatever damage
the proposed injunction may cause the opposing
party, and that the injunction would not be adverse
to the public interest. See, e.g., McDonald's Corp.
v. Robertson, 147 F.3d 1301, 1306 (11th Cir.1998);
United States v. Lambert, 695 F.2d 536 (11th
Cir.1983).

I11. Likelihood of Success on the Merits

In Olmstead v. Zimring, 527 U.S. 581, 119 S.Ct.
2176, 144 L.Ed.2d 540 (1999), the United States
Supreme Court made clear that a state violates the
Americans with Disabilities Act if it unnecessarily
isolates disabled individuals in institutions as a con-
dition of providing them public assistance. |solation
is unnecessary, for this purpose, if a state could
provide the same assistance as effectively and effi-
ciently in the community without fundamentally al-
tering its public assistance program. Lower courts
of course have followed Olmstead. See, e.g., Ra-
daszewski v. Maram, 383 F.3d 599 (7th Cir.2004);
Fisher v. Oklahoma Health Care Auth., 335 F.3d
1175 (10th Cir.2003).

*2 In this action the plaintiffs assert that the State
of Florida, through the defendant Secretary, is oper-
ating its Medicaid program in violation of the
Olmstead principle by providing assistance to many
disabled individuals only in nursing homes even
though they could be treated as effectively-and less
expensively-in the community.

While the issue is not free of doubt, | conclude that
Mr. Griffin, at least, is likely to prevail on this
claim. The Secretary says that Mr. Griffin cannot
receive the care he needs in the community, but for
purposes of the preliminary-injunction motion, my
finding of fact isto the contrary. The finding draws
support not only from expert testimony but from
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two additional considerations. First, Mr. Griffin has
in fact been receiving the care he needs in the com-
munity. The Secretary's argument that it cannot be
done thus falls flat. And second, common sense and
experience suggest there is nothing that can be done
for Mr. Griffin in the nursing home that cannot also
be done in his apartment complex. Indeed, this is
true of most if not all services provided in nursing
homes for most if not all patients.

The real issue thus is not whether care can be
provided in the community or even the quality of
that care, but how the care can reasonably and eco-
nomically be delivered. For Mr. Griffin standing
alone, the issue is easy. He has found providers,
and the cost to the Medicaid program will be some
$3,700 less per month than the cost of providing the
same services in the nursing home. The same un-
doubtedly would be true for many other nursing
home residents.

There are two other categories of Medicaid benefi-
ciaries, however, who render the issue much more
difficult. First, there undoubtedly are some nursing
home residents who could receive care in the com-
munity only at considerably higher expense. The
Secretary notes, correctly, that she must treat all
comers fairly; she cannot provide special accom-
modations to Mr. Griffin that will not be provided
to others in the same circumstances. Lines can be
drawn based on feasibility and expense, but doing
so imposes administrative burdens. At some point,
adding administrative burdens can fundamentally
alter a program.

Second, and more significantly, there are un-
doubtedly individuals with disabilities who pay for
their own services because they wish to live in the
community; these individuals thus forego Medicaid
benefits that are available only to nursing home res-
idents. Indeed, for a short period, Mr. Griffin was
such an individual. If the state must provide bene-
fitsto all such individuals, the cost may be substan-
tial, thus fundamentally altering the program.

So the ultimate outcome of thislitigation remainsin
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doubt. Likelihood of success, for preliminary in-
junction purposes, is an early prediction. On bal-
ance, the best early prediction is that Mr. Griffin
will prevail.

IV.Irreparable Harm

If apreliminary injunction is not issued, Mr. Griffin
will run out of money and will have to move back
into the nursing home. Thiswill inflict an enormous
psychological blow. Also, because of the very sub-
stantial difference in Mr. Griffin's perceived quality
of life in the apartment as compared to the nursing
home, each day he is required to live in the nursing
home will be an irreparable harm. And if Mr.
Griffin gives up his apartment, which is in an ac-
cessible and subsidized complex for persons with
disabilities, he may not get it back, even if he ulti-
mately prevails in this litigation. In short, if a pre-
l[iminary injunction is not issued, Mr. Griffin will
suffer irreparable injury.

V. Balance of Hardships

*3 Entry of a preliminary injunction will cause the
Secretary no harm at all. To the contrary, she will
save some $3,700 per month while the litigation
goes forward by providing Mr. Griffin assistance in
the community rather than in the nursing home.
And in any event, the harm to Mr. Griffin if an in-
junction is not issued will be much greater than any
harm to the Secretary from its issuance.

V1. Public I nterest

The public interest favors issuance of the prelimin-
ary injunction. Mr. Griffin will remain in the com-
munity rather than be isolated in the nursing home.
Thisis what Congress intended when it adopted the
Americans with Disabilities Act. If, as it ultimately
turns out, treating individuals like Mr. Griffin in the
community would require a fundamental alteration
of the Medicaid program, so that the Secretary pre-
vails in this litigation, little harm will have been
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done. To the contrary, Mr. Griffin's life will have
been better, at least for a time, and the Medicaid
program will have saved some money.

It is true, as the Secretary says, that benefits ought
not be provided just to those who bring lawsuits or
file motions for preliminary injunctions. But neither
should benefits that appear to be warranted be
delayed while the lawsuit goes forward. Some un-
evenness is an inevitable result of the uncertainty
inherent in litigation of this type. The public in-
terest supports entry of the injunction.

VII. Security

Finally, the Secretary has agreed that because of his
indigency, Mr. Griffin ought not be required to post
security as a condition of the preliminary injunc-
tion. At least two circuits have approved dispensing
with security for indigent plaintiffs who are other-
wise entitled to preliminary injunctive relief. See
Pharmaceutical Society, Inc. v. Dep't of Social Ser-
vices, 50 F.3d 1168, 1174 (2d Cir.1995) (waiving
the bond requirement for indigent plaintiffs suing to
enforce the public interest arising out of compre-
hensive federal health and welfare statutes); Temple
Univ. v. White, 941 F.2d 201, 220(3d Cir.1991)
(upholding waiver of the bond requirement where
suit was brought to enforce compliance with the
Medicaid Act).

VIII. Conclusion
For these reasons,
IT ISORDERED:

The plaintiff Clayton Griffin's motion for a prelim-
inary injunction (document 123) is GRANTED.
The defendant Holly Benson, in her capacity as
Secretary of the Florida Agency for Health Care
Administration, is ordered to provide Medicaid be-
nefits to Mr. Griffin-while he resides in the com-
munity-covering (a) four hours of personal attend-
ant care per day, (b) isolated emergency personal
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attendant care, and (c) the same outside medical
care that would be covered if Mr. Griffin remained
in a nursing home.

SO ORDERED.

N.D.Fla.,2008.

Long v. Benson

Not Reported in F.Supp.2d, 2008 WL 4571903
(N.D.Fla)

END OF DOCUMENT
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United States District Court, E.D. North Carolina,
Western Division.

MARLO M., by her guardians and next friends
William and Carlette PARRIS, and Durwood W. by
his guardian nex next friend Willie Williams,
Plaintiffs,

V.

Lanier CANSLER, in his official capacity as Sec-
retary of the Department of Health and Human Ser-
vices, and Karen Salecki, in her official capacity as
Area Director of the Beacon Center Local Manage-
ment Entity, Defendants.

No. 5:09-CV-535-BO.

Jan. 17, 2010.

Background: Adults who suffered from variety of
developmental disabilities and mental illnesses that
required 24 hour care and supervision filed action
against Department of Health and Human Services
(HHS) and entity that oversaw state funding used to
provide services for plaintiffs alleging that funding
decision violated Americans with Disabilities Act
(ADA) and Rehabilitation Act.

Holdings: The District Court, Terrence W. Boyle,
J., held that:

(1) plaintiffs showed reasonable likelihood of suc-
Cess on merits;

(2) plaintiffs would have suffered irreparable harm
by termination of funding that allowed them to live
in community;

(3) harm to state was slight; and

(4) public interest clearly weighed in favor of pre-
liminary injunction.

Motion granted.
West Headnotes

[1] Injunction 212 €50

Page 1

212 Injunction

A movant for preliminary injunction must establish
four elements before a preliminary injunction may
issue: (1) heis likely to succeed on the merits; (2)
heislikely to suffer irreparable harm in the absence
of preliminary relief; (3) the balance of equities tips
in his favor; and (4) an injunction is in the public
interest.

[2] Civil Rights 78 €0

78 Civil Rights

Adults who suffered from variety of developmental
disabilities and mental illnesses showed reasonable
likelihood of success on merits of claim alleging
that termination of funding that allowed them to
live in community would have violated ADA, fa-
voring entry of preliminary injunction, where
plaintiffs had been living successfully in their own
homes for numerous years, they had been deemed
eligible for community-based living by state's ex-
perts, termination of funding would have forced
them into group homes or institutional settings, and
state would not have had to make fundamental al-
teration of its services to maintain plaintiffs in
present community setting. Americans with Disab-
ilities Act of 1990, 8 202, 42 U.S.C.A. § 12132.

[3] Civil Rights 78 €20

78 Civil Rights

Adults who suffered from variety of developmental
disabilities and mental illnesses clearly demon-
strated that they would have suffered irreparable
harm by termination of funding that allowed them
to live in community, in alleged violation of ADA,
favoring entry of preliminary injunction, where,
among other things, plaintiffs had behavioral and
special needs and benefited from stable environ-
ment and personalized treatment, they had lived
successfully in their community based apartments,
and they each had conditions or behaviors that
made them poor candidates for group housing.
Americans with Disabilities Act of 1990, § 202, 42
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U.S.CA. § 12132.
[4] Civil Rights 78 €0

78 Civil Rights

Harm to state would have been slight, at most, by
entry of preliminary injunction in action brought by
adults who suffered from variety of developmental
disabilities and mental illnesses that required 24
hour care and supervision alleging that termination
of funding for their assisted community living viol-
ated Americans with Disabilities Act (ADA), since
state only had to maintain funding it had provided
for years and which it had authorized year after
year in past and maintaining plaintiffs' current level
of services in their community based settings
presented overall cost savings per year to alternat-
ive placements. Americans with Disabilities Act of
1990, § 202, 42 U.S.C.A. § 12132.

[5] Civil Rights 78 €20

78 Civil Rights

Public interest clearly weighed in favor of prelimin-
ary injunction, in action brought by adults who
suffered from variety of developmental disabilities
and mental illnesses that required 24 hour care and
supervision alleging that termination of funding for
their assisted community living violated Americans
with Disabilities Act (ADA); plaintiffs showed
likelihood of success on merits and maintaining
plaintiffs in their apartments would have cost less
than alternative care proposed by state. Americans
with Disabilities Act of 1990, § 202, 42 U.S.C.A. §
12132.

Jennifer Leah Bills, John R. Rittelmeyer, Disability
Rights of North Carolina, Raleigh, NC, for
Plaintiffs.

Lisa G. Corbett, N.C. Dept. of Justice, Christopher
P. Brewer, Wilson Hayman, Poyner Spruill LLP,
Raleigh, NC, for Defendants.

David W. Knight, United States Department of
Justice, Washington, DC, for Amicus, United States
of America.
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ORDER
TERRENCE W. BOY LE, District Judge.

*1 This matter is before the court with respect to
Plaintiffs' Motion for Preliminary Injunction [DE #
4]. Plaintiffs asked the court to enjoin Defendants
from reducing or terminating state funding to pre-
serve Plaintiffs' care and placement in their homes
pending resolution of the lawsuit. The parties fully
briefed the issue. In addition, the court considered
the amicus curiae brief filed b&ﬁ\tﬂe United Statesin
support of Plaintiffs' motion. A hearing on the
motion was held before the court on December 28,
2009. At the conclusion of the hearing, the court
ruled from the bench that Plaintiffs' Motion for Pre-
liminary Injunction [DE# 14] was GRANTED. In
addition to the reasons stated from the bench, the
court files this order in support of itsruling.

BACKGROUND

Plaintiffs are adults who suffer from a variety of
developmental disabilities and mental illness that
require twenty-four hour care and supervision a
day. Defendant Karen Salacki is the Area Director
of the Beacon Center, an entity which oversees the
state funding used to provide services for Plaintiffs.
Defendant Lanier Cansler is the Secretary of the
Department of Health and Human Services, and is
responsible for the management, oversight, and im-
plementation of state funding used to provide ser-
vices for Plaintiffs.

Through a combination of federal and state fund-
ing, Plaintiff Mario M. has been living in her own
home for a period of more than four years, and Dur-
wood W. has been living in his own home for a
period of more than ten years. On or about Novem-
ber 30, 2009, Plaintiffs received notice the state
funding they rely upon to remain in their homes
would be terminated effective December 15, 2009,
forcing them into group or institutional housing. On
December 11, 2009, Plaintiffs filed the complaint in
this action. The complaint alleges the termination
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of funding by Defendants that enables Plaintiffs to
remain in their homes violates the Americans with
Disabilities Act (“ADA"), Title Il, 42 U.S.C. §
12132, and Section 504 of the Rehabilitation Act,
29 U.S.C. § 794. Also on December 11th, Plaintiffs
filed their request for a temporary restraining order
and preliminary injunction. On December 14, 20009,
the court granted a temporary restraining order
which remained in effect until the court granted
Plaintiffs' request for the preliminary injunction at
the conclusion of the hearing on December 28th. As
noted above, the United States has been granted
leave to participate in the action as amicus curiae
and has filed in support of Plaintiffs.

DISCUSSION

[1] “A preliminary injunction is an extraordinary
and drastic remedy .” Munaf v. Green, --- U.S. ----,
----, 128 S.Ct. 2207, 2219, 171 L.Ed.2d 1 (2008)
(internal quotations omitted). A movant must estab-
lish four elements before a preliminary injunction
may issue: 1) heis likely to succeed on the merits;
2) heis likely to suffer irreparable harm in the ab-
sence of preliminary relief; 3) the balance of equit-
ies tips in his favor; and 4) an injunction is in the
public interest. Winter v. Natural Resources De-
fense Council, Inc., --- U.S. ----, ----, 129 S.Ct. 365,
374, 172 L.Ed.2d 249 (2008). Prior to the decision
in Winter, the Fourth Circuit applied a “hardship
balancing test” for preliminary injunctions under
which a movant was not required to show a likeli-
hood of success, but only a possibility of success.
Since the ruling in Winter, the Fourth Circuit has
acknowledged the balance-of-hardship test no
longer applies, and “the standard articulated in
Winter governs the issuance of preliminary injunc-
tions....” The Real Truth About Obama, Inc. v. Fed-
eral Election Commission, 575 F.3d 342, 347 (4th
Cir.2009).

*2 [2] Applying the standard in Winters, the court
finds Plaintiffs have established they are entitled to
a preliminary injunction. Title 11 of the ADA
provides that “no qualified individual with a disab-
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ility shall, by reason of such disability, be excluded
from participation in or be denied the benefits of
the services, programs, or activities of a public en-
tity, or be subjected to discrimination by any such
entity.” Discrimination prohibited under the ADA
includes “unnecessary segregation” and
“unjustified institutional isolation of personal dis-
abilities.” Olmstead v. L.C., 527 U.S. 581, 600-02,
119 S.Ct. 2176, 144 L.Ed.2d 540 (1999). A Stateis
required to provide community-based services for
persons with disabilities deemed eligible based on
the reasonable assessments of the State's profes-
sionals. Id. at 602. In accordance with the goals of
the ADA and the Rehabilitation Act, the State shall
provide services in the most integrated setting pos-
sible. See e.g. Olmstead, 527 U.S. at 591-92. The
State must make reasonable modifications to com-
ply, but are exempted from this responsibility when
it would require “fundamental alteration” of the
States' services or programs. 1d .

At thisjuncture, Plaintiffs present a strong case that
their funding is being terminated by Defendants in
violation of the ADA. There is no question
Plaintiffs, who have been successfully living in
their own homes for numerous years, are deemed
eligible for community-based living by the State's
experts. Termination of funding by Defendants will
force Plaintiffs from their present living situations,
in which they are well integrated into the com-
munity, into group homes or institutional settings.
This decision to terminate funding does not appear
to be supported by legal justification recognized
under the ADA. The record does not indicate the
State will have to make a fundamental alteration of
the State's services to maintain Plaintiffs in the
present community setting. Consequently, Plaintiffs
have shown a reasonable likelihood of success on
the merits.

[3] Plaintiffs have also clearly demonstrated they
will suffer irreparable harm. Plaintiffs, who have a
variety of mental illnesses and developmental dis-
abilities, have lived successfully in their com-
munity based apartments. In the absence of an in-
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junction, both Plaintiffs will lose funding and be
forced from these community settings. The evid-
ence at this point is strong that Plaintiffs will suffer
regressive consequences if moved, even temporar-
ily. Plaintiffs have behavioral and special needs,
and benefit from a stable environment and person-
alized treatment. Information in the record indicates
they each have conditions or behaviors which make
them poor candidates for group housing. With re-
spect to Durwood W., the facts show he was placed
in his present living situation after he failed in, and
was discharged from, a group home because of his
inability to conform his behavior. It appears that if
forced from their present settings, both Plaintiffs
face a substantial risk of institutionalization. In ad-
dition, Marlow M.'s apartment is uniquely suited to
her physical needs, designed with low counter tops
and other modifications to accommodate a person
of short stature. Should she be removed during the
pendency of the lawsuit and prevail, there is no in-
dication the apartment or a similar one will be
available for her.

*3 [4] In contrast, the harm to Defendants if an in-
junction is granted is at most slight. With an injunc-
tion, Defendants will only have to maintain the
funding they have provided to Plaintiffs for years
and which they have authorized year after year in
the past. Further, the information in the record sug-
gests that maintaining Plaintiffs' current level of
services in their community based settings presents
an overall cost savings per year to alternative place-
ments.

[5] Finally, the public interest clearly weighsin fa-
vor of an injunction in this case. First, the public in-
terest lies with upholding the law and having the
mandates of the ADA and Rehabilitation Act en-
forced. As Plaintiffs have shown a likelihood of
success on the merits, the public interest lies with
preserving the funding and prohibiting what ap-
pears to be a violation of the law. Second, as dis-
cussed above, the information presently before the
court suggests that maintaining Plaintiffs in their
apartments will cost less than the alternative care

Page 4

proposed by Defendants. As the funding originates
from tax dollars, the public interest clearly lies with
maintaining Plaintiffs in the setting that not only
fulfills the important goals of the ADA, but does so
by spending less for Plaintiffs' care and treatment.

Accordingly, Plaintiffs have established all four
elements showing they are entitled to the ex-
traordinary remedy of a preliminary injunction. As
held at the December 28th hearing, Plaintiffs' Mo-
tion for Preliminary Injunction [DE # 4] is GRAN-
TED.

FN1. The court previously granted the
United States motion to participate as
amicus curiae. See DE # 17.

E.D.N.C.,2010.
Marlo M. ex rel. Parrisv. Cansler
--- F.Supp.2d ----, 2010 WL 148849 (E.D.N.C.)
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