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FEDERAL TRADE COMMISSION DECISIONS
Findings, Opinions, and Orders

IN THE MATTER OF

THE MAY DEPARTMENT STORES COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGEDVVIOLATION OF
THE TRUTH IN LENDING ACT, REGULATION Z AND SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3676. Complaint, July 9, 1996--Decision, July 9, 1996

This consent order requires, among other things, a Missouri-based company to
cease unwarranted collection activity on certain acquired credit card accounts,
to correct the inaccurate or obsolete credit data it sent to credit reporting
agencies concerning these accounts, and to take steps to ensure that the

information maintained and reported with respect to the acquired accounts is
accurate. In addition, the consent order prohibits the respondent from sending
credit cards to consumers, except: in response to an oral or written request or
application for the credit card; or as a renewal of, or substitute for, an accepted
credit card.

Appearances

For the Commission: Christopher W. 'Keller and David Medine.
For the respondent: John M. Manos, in-house counsel, St. Louis,
MO. '

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
15 U.S.C. 41 ("FTC Act"), and by virtue of the authority vested in it.
by said Act, the Federal Trade Commission, having reason to believe
that The May Department Stores Company, a corporation, hereinafter
'sometimes referred to as respondent or May, has violated the Truth
in Lending Act ("TILA"), 15 U.S.C. 1601-1667, its implementing
Regulation Z, 12 CFR 226, and the FTC Act, 15 U.S.C. 41-58, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues this complaint,
and alleges as follows:
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DEFINITIONS
For the purpose of this complaint, the following definitions apply:

The terms "open end credit plan" and "credit card" are defined as
set forth in Sections 103(1) and (k), respectively, of the Truth in
Lending Act, 15 U.S.C. 1602(i) and 1602(k). '

The terms "card issuer,” "consumer,” "consumer credit,”" and
"credit" are defined as set forth in Sections 226.2(a)(7), (11), (12),
and (14), respectively, of Regulation Z, 12 CFR 226.2(a)(7),
226.2(a)(11), 226.2(a)(12), and 226.2(a)(14).

The term "consumer reporting agency” is defined as set forth in
Section 603(f) of the Fair Credit Reporting Act ("FCRA"), 15 U.S.C.
1681a(f). ‘

PARAGRAPH 1. Respondent The May Department Stores
Company is a corporation organized, existing, and doing business
under and by virtue of the laws of the State of New York.
Respondent's office and principal place of business is located at 611
Olive Street, St. Louis, Missourl.

PAR. 2. Respondent has been and is now engaged in the business
of offering consumer credit to the public and is a creditor and card
issuer as those terms are defined in the TILA and Regulation Z.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been and are in or affecting commerce, as
"commerce" is defined in Section 4 of the FTC Act.

COUNTI

PAR. 4. Paragraphs one through three are incorporated herein by
reference.

PAR. 5. Respondent, from time to time in the normal course of its
business, acquires other retail sellers of consumer goods or services,
including the existing open end credit plan accounts of those
businesses.

PAR. 6. Respondent, in the course of obtaining and converting
‘the open end credit plan accounts of acquired businesses to its own
open end credit plan accounts, including the conversion of
Thalhimer's accounts to Hecht Co. accounts, performs various
conversion functions. In this process, respondent, among other acts
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and practices, engages in the acts and practices alleged in paragraphs
seven through twelve, inclusive, to wit.

PAR. 7. Respondent creates a new open end credit plan account
and issues a new account number in the name of each consumer
having an open end credit plan account in good standing with the
retail company acquired by respondent.

PAR. 8. Respondent, in the normal course of its busmess
furnishes account information concerning its open end credit plan
accounts to consumer reporting agencies.

PAR. 9. In the course of converting open end credlt accounts of
acquired retail companies, respondent incorporates items of
information from the acquired account file into the new account file
in such a fashion that some entries in the new account file
inaccurately reflect the status of the account. Such items of
information include but are not limited to (1) derogatory information
pertaining exclusively to activity that occurred on the acquired
account, and (2) derogatory information pertaining to events
antedating the period of obsolescence reflected in Section 605 of the
FCRA.

PAR. 10. Respondent fails to record discrete entries within
individual open end credit plan accounts in such a fashion that the
entries accurately reflect the status of the account, including but not
limited to (1) indicating certain identical items of derogatory
information more than once, and (2) showing relevant dates on items
of information in such a fashion that those items are reported by
consumer reporting agencies for periods beyond those permitted by
Section 605(a) of the FCRA, thus stating or implying, for example,
that accounts were charged to profit and loss more recently than the
actual date of charge off.

PAR. 11. Respondent otherwise fails to convert acquired open
end credit plan account records accurately to reflect the status of
individual accounts.

PAR. 12. Respondent fails to maintain reasonable procedures to
monitor, measure, or test its open end credit plan account acquisition,
conversion, and maintenance systems to assure the accuracy of the
account information it conveys to consumer reporting agencies.

PAR. 13. Despite the fact that respondent knew or should have
known that open end credit plan account information that it
transmitted to consumer reporting agencies 1s not accurate,
respondent failed promptly to correct its computer system or
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implement procedures adequate to reduce the occurrence or
reoccurrence of inaccuracies. |

PAR. 14. Respondent on some occasions initiates collection
activity on purported delinquencies, created in error when respondent
creates a second account, as alleged in paragraphs six and seven,
without the knowledge or authorization of consumers, and
subsequently posts payments and other credits to the incorrect
account. -

PAR. 15. By and through the acts and practices alleged in
paragraphs nine through fourteen, and others not specifically set forth
herein, respondent has caused substantial injury to consumers that is
not outweighed by countervailing benefits to consumers or
competition and is not reasonably avoidable by consumers.

PAR. 16. Therefore, the acts and practices alleged in paragraphs
nine through fourteen constitute unfair acts or practices in violation
of Section 5(a) of the FTC Act, 15 U.S.C. 45(a).

COUNT II

PAR. 17. Paragraphs one through three are incorporated herein by
reference. "

PAR. 18. Respondent, in connection with telephone marketing of
offers of pre-approved open end credit plan accounts, in some cases
establishes open end credit accounts for consumers who have not
received or approved the offer or who have specifically declined the

offer. |

PAR. 19. Pursuant to Section 132 of the TILA and Section
226.12(a)(2) of Regulation Z, no credit card shall be issued to any
person except: (1) in response to an oral or written request or
application for the card; or (2) as a renewal of, or substitute for, an
accepted credit card.

PAR. 20. By and through the acts and practices alleged in
paragraph eighteen and others not specifically set forth herein,
respondent has issued, or caused to be issued, unsolicited credit cards
to consumers.

PAR. 21. Therefore, the acts and practices alleged in paragraphs
eighteen and twenty violate Section 132 of the TILA, 15 U.S.C. 1643,
and Section 226.12(a) of Regulation Z, 12 CFR 226.12(a).

Commissioner Starek recused.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration, and which, if issued by the Commission, would charge
respondent with violations of Section 5(a) of the Federal Trade
Commission Act and Section 132 of the Truth in Lending Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of the complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
héreby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Proposed respondent May is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
New York. Respondent's office and principal place of business is
located at 611 Olive Street, St. Louis, Missouri.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITIONS
For the purpose of this order the following definitions apply:

The terms "open end credit plan," "credit card," and
"cardholder" are defined as set forth in Sections 103(i), (k), and (m),
respectively, of the Truth in Lending Act ("TILA"), 15 U.S.C.
1602(i), 1602(k), and 1602(m). | |

The term "consumer reporting agency" is defined as set forth in
Sections 603(f) of the Fair Credit Reporting Act ("FCRA"), 15 U.S.C.
1681a(f).

"Eair Credit Billing Act" refers to Chapter 4, Credit Billing, 15
U.S.C. 1666 et seq., of the Consumer Credit Protection Act.

L.

It is hereby ordered, That respondent, The May Department
Stores Company, a corporation, its successors and assigns, and its
officers, agents, representatives, and employees, directly or through
any corporate subsidiary, division, or other device, do forthwith cease
and desist from failing to follow reasonable procedures to assure the
accuracy of the information that respondent maintains with respect to
cardholder accounts that respondent has acquired or acquires from
other retail sellers of consumer goods or services and that respondent
provides to consumer reporting agencies, including but not limited to
the accuracy of dates of relevant actions.

II.

It is further ordered, That, to the extent not already accomplished,
within ninety (90) days of service of this order, respondent, its
successors and assigns, shall identify current cardholders on whom,
since January 1, 1992, respondent has reported incorrectly to any
consumer reporting agency derogatory information related solely to
the cardholder's open end credit plan account with an acquired
creditor. Respondent shall instruct each such consumer reporting
agency, in writing, to remove or correct any such derogatory
information.
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I1I.

It is further ordered, That respondent, its successors and assigns,
shall, after written notice from a consumer to its Bill Adjustment
Department in accordance with the Fair Credit Billing Act of a failure
by respondent accurately to ascribe charges, credits, payments, or
other activity to the correct account, cease collection activity as to the
disputed amount, either directly or through any third party, on any
outstanding balance that is due, in whole or in part, to respondent's
failure accurately to ascribe charges, credits, payments, or other
activity to the correct account. '

1V

It is further ordered, That respondent, its successors and assigns,
in order to give effect to paragraph III of this order, shall institute
reasonable procedures to train respondent's collection personnel in the
obligations of the Fair Credit Billing Act, and to further train
respondent's collection personnel to inform consumers who assert
billing errors of the correct address of respondent's Bill Adjustment
Department. ' '

V.

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives, and employees, directly or
through any corporate subsidiary, division, or other device, in
connection with any open end credit plan, do forthwith cease and
desist from violating Section 132 of the Truth in Lending Act, 15
U.S.C. 1642, and Section 226.12 of Regulation Z, 12 CFR 226.12, by
issuing a credit card to any person except (1) in response to an oral or
written request or application for the card; or (2) as a renewal of, or
substitute for, an accepted credit card.

VL

It is further ordered, That respondent, its successors and assigns,
shall maintain for five (5) years and upon request make available to
the Federal Trade Commission  for inspection and copying,
documents demonstrating compliance with the requirements of this
order.
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VIL

It is further ordered, That respondent, its successors and assigns,
shall deliver for five (5) years a copy of this order to all present and
" future personnel, agents, or representatives having responsibilities
with respect to the subject matter of this order.

VIIIL

It is further ordered, That respondent, its successors and.assigns,
shall promptly notify the Commission at least thirty (30) days prior
to any proposed change in respondent such as dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries or affiliates, or
any other change in the corporation that may affect compliance
obligations arising out of the order.

IX.

This order will terminate on July 9, 2016, or twenty years from
the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years; :

B. This order's application to any respondent that is not named as.
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph. i
Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
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for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

X.

It is further ordered, That respondent, its successors and assigns,
shall, within one hundred and eighty (180) days of the date of service
of this order, file with the Federal Trade Commission, Division of
Enforcement, a report, in writing, setting forth in detail the manner
and form in which it has complied with this order.

Commissioner Starek recused.
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IN THE MATTER OF

THE LOEWEN GROUP INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3677. Complaint, July 29, 1996--Decision, July 29, 1996

This consent order requires, among other things, a Kentucky-based company to
divest, within 12 months, one of its three funeral homes in Brownsville, Texas,
and either a large funeral home in San Benito, Texas, or two smaller funeral
homes in Harlingen, Texas, to Commission-approved acquirers. If the
transactions are not completed as required, the Commission may appoint a
trustee to divest the properties.

Appearances

- For the Commission: Thomas B. Carter, Gary D. Kennedy and
William Baer.
For the respondents: Deborah Feinstein, Arnold & Porter,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
("FTC Act"), and by virtue of the authority vested in it by said Act,
the Federal Trade Commission ("Commission"), having reason to
believe that The Loewen Group Inc., a corporation, and Loewen
Group International, Inc., a corporation, hereinafter sometimes
referred to as respondents, have acquired Garza Memorial Funeral
Home, Inc., a corporation, and Thomae-Garza Funeral Directors, Inc.,
a corporation, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, asamended,
15 U.S.C. 45; and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges as follows:
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I. DEFINITION

1. For the purposes of this complaint, the following definition
shall apply:

"Fyuneral” means a group of services provided at the death of an
individual, the focus of which is some form of commemorative
ceremony of the life of the deceased at which ceremony the body is
present; this group of services ordinarily includes, but is not limited
to: the removal of the body from the place of death; its embalming or
other preparation; making available a place for visitation and
viewing, for the conduct of a funeral service, and for the display of
caskets and outside cases; and the arrangement for and conveyance
of the body to a cemetery or crematory for final disposition.

[I. THE RESPONDENTS

2. Respondent The Loewen Group Inc. ("Loewen Group") is a
corporation organized, existing and doing business under and by
virtue of the laws of the province of British Columbia, Canada, with
its office and principal place of business located at 4126 Norland
Avenue, Burnaby, British Columbia, Canada V5G 3S8.

3. Respondent Loewen Group International, Inc. ("Loewen Group

International") is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 50 East River Center
Boulevard, Covington, Kentucky. Respondent Loewen Group
International is a wholly-owned subsidiary of respondent Loewen
Group. : -
4. At the time of the acquisition, Garza Memorial Funeral Home,
' Inc. ("Garza Memorial") was a corporation organized, existing and
doing business under and by virtue of the laws of the State of Texas,
with its office and principal place of business located at 1025 East
Jackson Street, Brownsville, Texas.

5. At the time of the acquisition, Thomae-Garza Funeral
Directors, Inc. ("Thomae-Garza") was a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Texas, with its office and principal place of business located
at 395 South Houston, San Benito, Texas.

6. Loewen Group, Loewen Group International, Garza Memorial,
and Thomae-Garza are, and at all times relevant herein have been,
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engaged in commerce, as "commerce" is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and are corporations whose .
businesses are in or affecting commerce, as "commerce" is defined in
Section 4 of the FTC Act, as amended, 15 U.S.C. 44.

III. THE ACQUISITIONS

7. On or about October 28, 1991, Loewen Group through its
wholly-owned subsidiary Loewen Group International acquired 100%
of the voting securities of Garza Memorial.

8. On or about July 17, 1992, Loewen Group through its wholly-
owned subsidiary Loewen Group International acquired 100% of the
voting securities of Thomae-Garza.

IV. THE RELEVANT MARKETS

9. For purposes of this complaint, the relevant line of commerce
in which to analyze the effects of the acquisitions of Garza Memorial
and Thomae-Garza is the provision of funerals. ' |

10. For purposes of this complaint, the relevant section of the
country in which to analyze the effects of the acquisition of Garza
Memorial is Brownsville, Texas, and its immediate environs; and the
relevant section of the country in which to analyze the effects of the
acquisition of Thomae-Garza is Harlingen/San Benito, Texas, and its
immediate environs. '

11. The relevant markets set forth in paragraphs nine and ten are
concentrated, whether measured by the Herfindahl-Hirschmann Index
or by two-firm and four-firm concentration ratios.

12. Entry into the relevant markets set forth in paragraphs nine
and ten is difficult. _

13. In the relevant markets, Loewen Group International and
Garza Memorial were actual competitors in the provision of funerals,
and Loewen Group International and Thomae-Garza were actual
competitors in the provision of funerals.
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V. EFFECT OF THE ACQUISITIONS

14. The effect of the acquisitions has been to substantially lessen
competition in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. 45, in the following ways, among others:

a. By eliminating actual competition between Loewen Group
International and Garza Memorial, and between Loewen Group
International and Thomae-Garza;

b. By increasing the likelihood of collusion in the relevant
markets; and :

c. By increasing the likelihood that Loewen Group International
will unilaterally exercise market power in Brownsville, Texas, and its
immediate environs.

VI. VIOLATIONS CHARGED

15. The acquisitions described in paragraphs seven and eight
constitute violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. 45.

Chairman Pitofsky recused.
DECISION AND ORDER

‘The Federal Trade Commission ("Commission") having initiated
an investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Dallas Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondents with violation of Section 5 of the Federal Trade
Commission Act, as amended, and Section 7 of the Clayton Act, as
amended; and '

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
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such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated said Acts, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent The Loewen Group Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
province of British Columbia, Canada, with its office and principal
place of business located at 4126 Norland Avenue, Burnaby, British
Columbia, Canada V5G 3S8. _

2. Respondent Loewen Group International, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business located at 50 East River Center Boulevard, Covington,
Kentucky. Proposed respondent Loewen Group International, Inc. is
a wholly-owned subsidiary of The Loewen Group Inc.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
I.

1t is ordered, That, as used in this order, the following definitions
shall apply:

A. "Loewen" means The Loewen Group Inc. and Loewen Group
International, Inc., their directors, officers, employees, agents and
representatives, predecessors, successors and assigns, their
subsidiaries, divisions, groups and affiliates controlled by Loewen,
and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.



THE LOEWEN GROUP INC., ET AL. 15

10 Decision and Order

B. "Funeral” means a group of services provided at the death of
an individual, the focus of which is some form of commemorative
ceremony of the life of the deceased at which ceremony the body is
present; this group of services ordinarily includes, but is not limited
to: the removal of the body from the place of death; its embalming or
other prcparatlon making available a place for visitation and
viewing, for the conduct of a funeral service, and for the display of
caskets and outside cases; and.the arrangement for and conveyance
of the body to a cemetery or crematory for final disposition.

C. "Funeral establishment” means any facility that provides
funerals.

D. "Properties to be divested"” means all of the assets, properties,
business and goodwill, tangible and intangible, utilized by: (a) either
Thomae-Garza Funeral Directors, Inc. or both Pitts, Kriedler-Ashcraft
Funeral Directors, Inc. and Garza-Elizondo Funeral Directors in
Cameron County, Texas; and (b) either Garza Memorial Funeral
Home, Inc., Paragon Trevino Funeral Home, Inc., or Darling-Mouser
Funeral Home, Inc. in Cameron County, Texas; including, but not
limited to:

1. All right, title and interest in and to owned or leased real
property, together with appurtenances, licenses and permits;

2. All machinery, fixtures, equipment, furniture, tools and other
tangible personal property;

3. All right, title and interest in the trade name of any funeral
establishment; '

4. All right, title and interest in the books, records and files
pertinent to the properties to be divested; \

5. Vendor lists, management information systems, software,
catalogs, sales promotion literature, and advertising materials; and

6. All right, title, and interest in and to the contracts entered into
in the ordinary course of business with customers (together with
associated bids and performance bonds), suppliers, sales
representatives, distributors, agents, personal property lessors,
personal property lessees, licensors, licensees, consignors, and
consignees.
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i 8
It is further ordered, That:

A. Within twelve (12) months after the date this order becomes
final, Loewen shall divest, absolutely and in good faith, the properties
to be divested. The propertles to be divested are to be divested only
to an acquirer or acquirers that receive the prior approval of the
Commission, and only in a manner that receives the prior approval of
the Commission. The purpose of the divestitures required by this
order is to ensure the continued use of the properties to be divested as
ongoing viable enterprises providing funerals and to remedy the
lessening of competition alleged in the Commission's complaint.

B. Pending divestiture of the properties to be divested, Loewen
shall maintain the viability and marketability of the properties to be
divested and shall not cause or permit the destruction, removal, or
impairment of any assets or business of the properties to be divested,
except in the ordinary course of business and except for ordinary
wear and tear. '

II.
It is further ordered, That:

A. If Loewen has not divested, absolutely and in good faith and .
with the Commission's prior approval, the properties to be divested
as required by paragraph II of this order within twelve (12) months
after the date this order becomes final, the Commission may appoint
a trustee to divest the properties to be divested. In the event the
Commission or the Attorney General brings an action pursuant to
Section 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1),
or any other statute enforced by the Commission, Loewen shall
consent to the appointment of a trustee in such action. Neither the
appointment of a trustee nor a decision not to appomt a trustee under
this paragraph shall preclude the Commission or the Attorney General
from seeking civil penalties or any other relief available to it,
including a court-appointed trustee, pursuant to Section 5(1) of the
Federal Trade Commission Act, or any other statute enforced by the
Commission, for any failure by Loewen to comply with this order.
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B. If a trustee is appointed by the Commission or a court pursuant
to paragraph IIL.A of this order, Loewen shall consent to the
following terms and conditions regarding the trustee's powers,
authorities, duties and responsibilities:

1. The Commission shall select the trustee, subject to the consent
of Loewen, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures. If Loewen has not opposed, in writing, the selection
of any proposed trustee within ten (10) days after notice by the staff
of the Commission to Loewen of the identity of any proposed trustee,
Loewen shall be deemed to have consented to the selection of the
proposed trustee. |

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authorlty to divest the properties
to be divested.

" 3. The trustee shall have the power and authority to abrogate any
contract or agreement between Loewen and any individual which
restricts, limits or otherwise impairs the ability of such individual to
purchase the properties to be divested or to become a director, officer,
employee, agent or representative of any acquirer of the properties to
be divested.

4. Within ten (10) days after appointment of the trustee, and
subject to the prior approval of the Commission and, in the case ofa
court-appointed trustee, of the court, Loewen shall execute a trust

agreement that transfers to the trustee all rights and powers necessary
to permit the trustee to effect the divestitures required by this order.

5. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
II1.B.4 to accomplish the divestitures, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve-month period the trustee has submitted a plan of divestiture or
believes that divestiture can be accomplished within a reasonable
time, the divestiture period may be extended by the Commission, or
in the case of a court-appointed trustee, by the court; provided,
however, that the Commission may extend the divestiture period only
two (2) times.

6. The trustee shall have full and complete access to the
personnel, books, records and facilities relating to the properties to be
divested, or any other relevant information, as the trustee may
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request. Loewen shall develop such financial or other information as
such trustee may request and shall cooperate with the trustee.
Loewen shall take no action to interfere with or impede the trustee's
accomplishment of the divestitures. Any delays in divestiture caused
by Loewen shall extend the time for divestiture under this paragraph
in an amount equal to the delay, as determined by the Commission or
for a court-appointed trustee, the court. '

7. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to Loewen's absolute and unconditional
obligation to divest at no minimum price The divestitures shall be
made in the manner and to the acquirer or acquirers as set out in
paragraph II of this order; provided, however, if the trustee receives
bona fide offers from more than one acquiring entity, and if the
Commission determines to approve more than one such acquiring
entity, the trustee shall divest to the acquiring entity or entities
selected by Loewen from among those approved by the Commission.

8. The trustee shall serve, without bond or other security, at the
cost and expense of Loewen, on such reasonable and customary terms
and conditions as the Commission or the court may set. The trustee
shall have authority to employ, at the cost and expense of Loewen,
such consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives and assistants
as are reasonably necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestitures and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of
Loewen and the truStec's power shall be terminated. The trustee's
compensation shall be based at least in a significant part on a
commission arrangement contingent on the trustee's divesting the
properties to be divested.

9. Loewen shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such 1iabi1itics, losses, damages, claims, or expenses result from
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misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee.

10. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph IILA of this order. ,

11. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestitures required by this order.

'12. The trustee shall have no obligation or authority to operate or
maintain the properties to be divested. |
~ 13. The trustee shall report in writing to Loewen and to the
Commission every sixty (60) days concerning the trustee's efforts to
accomplish divestiture. :

V.

It is further ordered, That, for a period of ten (10) years from the
date this order becomes final, Loewen shall not, without providing -
advance written notification to the Commission, directly or indirectly,
through subsidiaries, partnerships, or otherwise:

A. Acquire any stock, share capital, equity, or other interest in any
concern, corporate or non-corporate, engaged at the time of such
acquisition, or within the two years preceding such acquisition, in the
provision of funerals in Cameron County, Texas or within fifteen (15)
miles of the Cameron County, Texas line; or

B. Acquire any assets used for or used in the previous two years
for (and still suitable for use for) funeral establishments in' Cameron
" County, Texas or within fifteen (15) miles of the Cameron County,
Texas line.

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as "the
Notification"), and shall be prepared and transmitted in accordance
with the requirements of that part, except that no filing fee will be
required for any such notification, notification shall be filed with the
Office of the Secretary of the Commission, notification need not be
made to the United States Department of Justice, and notification is
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required only of Loewen and not of any other party to the transaction.
Loewen shall provide the Notification to the Commission at least
thirty (30) days prior to acquiring any such interest (hereinafter
referred to as the "first waiting period"). If, within the first waiting
period, representatives of the Commission make a written request for
additional information, Loewen shall not consummate the acquisition
until twenty (20) days after substantially complying with such request
for additional information. Early termination of the waiting periods
in this paragraph may be requested and, where appropriate, granted
by letter from the Commission's Bureau of Competition.

Provided, however, that prior notification shall not be required by
this paragraph IV of this order for:

1. The construction or development by Loewen of a new funeral
establishment; or :

2. Any transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. 18a.

V.
It is further ordered, That:

A. Within sixty (60) days after the date this order becomes final
and every sixty (60) days thereafter until Loewen has fully complied
with the provisions of paragraphs II or III of this order, Loewen shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is
complying, and has complied with paragraphs II and III of this order.
Loewen shall include in its compliance reports, among other things
that are required from time to time, a full description of the efforts
being made to comply with paragraphs II and III of the order,
including a description of all substantive contacts or negotiations for
the divestitures and the identity of all parties contacted. Loewen shall
include in its compliance reports copies of all written
communications to and from such parties, all internal memoranda,
and all reports and recommendations concerning divestiture.

B. One (1) year from the date this order becomes final, annually
for the next nine (9) years on the anniversary of the date this order
becomes final, and at other times as the Commission may require,
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Loewen shall file a verified written report with the Commission
setting forth in detail the manner and form in which it has complied
and is complying with paragraph IV of this order. Such reports shall
include, but not be limited to, a listing by name and location of all
acquisitions of funeral establishments in the United States located
within forty (40) miles of a funeral establishment owned by Loewen
at the time of the acquisition, including but not limited to acquisitions
due to default, foreclosure proceedings or purchases in foreclosure,
made by Loewen during the twelve (12) months preceding the date
of the report.

VI.

It is further ordered, That, for a period of ten (10) years from the
date this order becomes final, Loewen shall notify the Commission
at least thirty (30) days prior to any proposed change in its
organization, such as dissolution, assignment or sale resulting in the
emergence of a successor, or the creation or dissolution of
subsidiaries or any other change that may affect compliance
obligations arising out of this order.

VIIL

It is further ordered, That, for the purpose of determining or
securing compliance with this order, subject to any legally recognized
privilege, and upon written request with reasonable notice to Loewen
made to its principal offices, Loewen shall permit any duly authorized
representative or representatives of the Commission:

A. Access, during the office hours of Loewen and in the presence
of counsel, to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and other records and documents in the
possession or under the control of Loewen relating to any matters
contained in this order; and '

B. Upon five (5) days' notice to Loewen and without restraint or
interference therefrom, to interview officers or employees of Loewen,
who may have counsel present, regarding such matters.

Chairman Pitofsky recused.
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IN THE MATTER OF

THE LOEWEN GROUP INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3678. Complaint, July 29, 1996--Decision, July 29, 1996

This consent order requires, among other things, a Kentucky-based company to
divest, within nine months, a funeral home in Castlewood, Virginia to a
Commission-approved acquirer. If the transaction is not completed as required,
the Commission may appoint a trustee to divest the property.

Appearances

For the Commission: Gary D. Kennedy and James R. Golden.
» For the respondents: Deborah Feinstein, Arnold & Porter,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
("FTC Act"), and by virtue of the authority vested in it by said Act,
the Federal Trade Commission ("Commission"), having reason to
believe that The Loewen Group Inc., a corporation, and Loewen
Group International, Inc., a corporation, hereinafter sometimes
referred to as respondents, have entered into an agreement with
Heritage Family Funeral Services, Inc., a corporation, that violates
said Act; that through the agreement respondents have agreed to
acquire Heritage Family Funeral Services, Inc. and that such
acquisition, if consummated, would violate Section 7 of the Clayton
Act and Section 5 of the FTC Act; and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:

I. DEFINITION

1. For the purposes of this complaint, the following definition
shall apply: :
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"Funeral” means a group of services provided at the death of an
individual, the focus of which is some form of commemorative
ceremony of the life of the deceased at which ceremony the body is
present; this group of services ordinarily includes, but is not limited
to: the removal of the body from the place of death; its embalming
or other preparation; making available a place for visitation and
viewing, for the conduct of a funeral service, and for the display of
caskets and outside cases; and the arrangement for and conveyance
of the body to a cemetery or crematory for final disposition.

II. THE RESPONDENTS

2. Respondent The Loewen Group Inc. ("Loewen Group") is a
corporation organized, existing and doing business under and by
virtue of the laws of the province of British Columbia, Canada, with
its office and principal place of business located at 4126 Norland
Avenue, Burnaby, British Columbia, Canada V5G 3S8.

3. Respondent Loewen Group International, Inc. ("Loewen Group
International"), is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 50 East River
Center Boulevard, Covington, Kentucky. Respondent Loewen Group
International is a wholly-owned subsidiary of Respondent Loewen
Group. :

4. Loewen Group and Loewen Group International are, and at all
times relevant herein have been, engaged in commerce, as
"commerce" is defined in Section 1 of the Clayton Act, as amended,
15 U.S.C. 12, and are corporations whose businesses are in or
affecting commerce, as "commerce" is defined in Section 4 of the
FTC Act, as amended, 15 U.S.C. 44.

III. ACQUIRED COMPANY

5. Heritage Family Funeral Services, Inc. ("Heritage"), is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Tennessee, with its office and
principal place of business located at 300 Broad Street, Citizens
Plaza, Suite 300 Elizabethton, Tennessee.

6. Heritage is, and at all times relevant herein has been, engaged
in commerce, as "commerce" is defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. 12, and is a corporation whose business
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is in or affecting commerce, as "commerce" is defined in Section 4 of
the FTC Act, as amended, 15 U.S.C. 44.

IV. THE PROPOSED ACQUISITION

7. On or about January 26, 1993, Loewen Group through its
wholly-owned subsidiary Loewen Group International entered into an
agreement with Heritage to acquire 160% of the voting securities of
Heritage. ' '

V. THE RELEVANT MARKET

8. The relevant line of commerce in which to analyze the
proposed acquisition of Heritage is the provision of funerals.

9. The relevant section of the country in which to analyze the
proposed acquisition is Castlewood, Virginia, and its immediate
environs ("Castlewood area").

10. The relevant market set forth in paragraphs eight and nine is
concentrated, whether measured by the Herfindahl-Hirschmann Index
or by two-firm concentration ratios.

11. Entry into the market is difficult.

12. In the relevant market, both Loewen Group International and
Heritage own funeral establishments and are actual competitors in the
provision of funerals. Heritage is the largest firm, and Loewen Group
International is the only other firm providing funerals in the
Castlewood area. '

V1. EFFECT OF THE ACQUISITION

13. The effect of the acquisition may be substantially to lessen
competition in the relevant market in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. 45, in the following ways, among others:

a. By eliminating actual competition between Loewen Group
International and Heritage; and
b. By creating a monopoly in the relevant market.
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VII. VIOLATION CHARGED

14. The agreement described above in paragraph seven constitutes
a violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and the acquisition described above, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended,
15 U.S.C. 45. '

Chairman Pitofsky recused.

DECISION AND ORDER

The Federal Trade Commission ("Commission") having initiated
an investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Dallas Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondents with violation of Section 5 of the Federal Trade
Commission Act, as amended, and Section 7 of the Clayton Act, as
amended; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents

“have violated said Acts, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order: N
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1. Respondent The Loewen Group Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
province of British Columbia, Canada, with its office and principal
place of business located at 4126 Norland Avenue, Burnaby, British
Columbia, Canada V5G 388. _

2. Respondent Loewen Group International, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business located at 50 East River Center Boulevard, Covington,
Kentucky. Proposed respondent Loewen Group International, Inc. is
a wholly-owned subsidiary of The Loewen Group Inc.

3 The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

L

It is ordered, That as used in this order, the following definitions
shall apply:

A. "Loewen" means The Loewen Group Inc. and Loewen Group
International, Inc., their directors, officers, employees, agents and
representatives, ~predecessors, —SUCCESSOTS and assigns, their
subsidiaries, divisions, groups and affiliates controlled by Loewen,
and the respective directors, officers, employees, agents,
representatives, SUCCESSOTS and assigns of each.

B. "Funeral” means a group of services provided at the death of
an individual, the focus of which is some form of commemorative
ceremony of the life of the deceased at which ceremony the body is
present; this group of services ordinarily includes, but is not limited
to: the removal of the body from the place of death; its embalming
or other preparation; making available a place for visitation and
viewing, for the conduct of a funeral service, and for the display of
caskets and outside cases; and the arrangement for and conveyance
of the body to a cemetery or crematory for final disposition.

C. "Funeral establishment” means any facility that provides
funerals. :

D. "Property to be divested" means all of the assets, properties,
business and goodwill, tangible and intangible, utilized by the
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Castlewood Funeral Home located on Highway 58 in Castlewood,
Virginia, including, but not limited to:

1. All right, title and interest in and to owned or leased real
property, together with appurtenances, licenses and permits;

2. All machinery, fixtures, equipment, furniture, tools and other
tangible personal property;

3. All right, title and interest in the trade name of any funeral
establishment, provided that the trade name "Heritage" need not be
divested, '

4. All right, title and interest in the books, records and files
pertinent to the property to be divested,

5. Vendor lists, management information systems, software,
catalogs, sales promotion literature, and advertising materials; and

6. All right, title, and interest in and to the contracts entered into
in the ordinary course of business with customers (together with
associated bids and performance bonds), suppliers, sales
representatives, distributors, agents, personal property lessors,
personal property lessees, licensors, licensees, consignors, and
consignees. |

IL.

It is further ordered, That:

A. Within nine (9) months after Loewen acquires the property to
be divested, Loewen shall divest, absolutely and in good faith, the
property to be divested. The property to be divested is to be divested
only to an acquirer or acquirers that receive the prior approval of the
Commission, and only in a manner that receives the prior approval of
the Commission. The purpose of the divestiture required by this
order is to ensure the continued use of the property to be divested as
an ongoing viable enterprise providing funerals and to remedy the
lessening of competition alleged in the Commission's complaint.

B. Pending divestiture of the property to be divested, Loewen
shall maintain the viability and marketability of the property to be
divested and shall not cause or permit the destruction, removal, or
impairment of any assets or business of the property to be divested,
except in the ordinary course of business and except for ordinary
wear and tear.
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C. Loewen shall comply with the Agreement to Hold Separate,
attached hereto and made a part hereof as Appendix I. Said agreement
shall continue in effect until Loewen has divested the property to be
divested or until such other time as the Agreement to Hold Separate
provides.

1L
It is further .orderea', That:

A. If Loewen has not divested, absolutely and in good faith and
with the Commission's prior approval, the property to be divested as
required by paragraph II of this order within nine (9) months after
Loewen has acquired the property to be divested, the Commission
may appoint a trustee to divest the property to be divested. In the
event the Commission or the Attorney General brings an action
pursuant to Section 5(1) of the Federal Trade Commuission Act, 15
U.S.C. 45(1), or any other statute enforced by the Commission,
Loewen shall consent to the appointment of a trustee in such action.
Neither the appointment of a trustee nor a decision not to appoint a
* trustee under this paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any other relief
available to it, including a court-appointed trustee, pursuant to
Section 5(1) of the Federal Trade Commission Act, or any other
statute enforced by the Commission, for any failure by Loewen to
comply with this order.

B. If a trustee is appointed by the Commission or a court pursuant
to paragraph IILA of this order, Loewen shall consent to the
following terms and conditions regarding the trustee's powers,
authorities, duties and responsibilities:

1. The Commission shall select the trustee, subject to the consent
of Loewen, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures. If Loewen has not opposed, in writing, the selection
of any proposed trustee within ten (10) days after notice by the staff
of the Commission to Loewen of the identity of any proposed trustee,
Loewen shall be deemed to have consented to the selection of the
proposed trustee.
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2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the property to
be divested.

3. The trustee shall have the power-and authority to abrogate any
contract or agreement between Loewen and any individual which
restricts, limits or otherwise impairs the ability of such individual to
purchase the property to be divested or to become a director, officer,
employee, agent or representative of any acquirer of the property to
be divested. ,

4. Within ten (10) days after appointment of the trustee, and
subject to the prior approval of the Commission and, in the case of a
court-appointed trustee, of the court, Loewen shall execute a trust
agreement that transfers to the trustee all rights and powers necessary
to permit the trustee to effect the divestiture required by this order.

5. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
III.B.4 to accomplish the divestiture, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve-month period the trustee has submitted a plan of divestiture or
believes that divestiture can be accomplished within a reasonable
time, the divestiture period may be extended by the Commission, or
in the case of a court-appointed trustee, by the court; provided,
however, that the Commission may extend the divestiture period only
two (2) times.

6. The trustee shall have full and complete access to the
personnel, books, records and facilities relating to the property to be
divested, or any other relevant information, as the trustee may
request. Loewen shall develop such financial or other information as
such trustee may request and shall cooperate with the trustee.
Loewen shall take no action to interfere with or impede the trustee's
accomplishment of the divestiture. Any delays in divestiture caused
by Loewen shall extend the time for divestiture under this paragraph
in an amount equal to the delay, as determined by the Commission or
for a court-appointed trustee, the court. '

7. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to Loewen's absolute and unconditional
obligation to divest at no minimum price. The divestiture shall be
made in the manner and to the acquirer or acquirers as set out in
paragraph II of this order; provided, however, if the trustee receives
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bona fide offers from more than one acquiring entity, and if the
Commission determines to approve more than one such acquiring
entity, the trustee shall divest to the acquiring entity or entities
selected by Loewen from among those approved by the Commission.

8. The trustee shall serve, without bond or other security, at the
cost and expense of Loewen, on such reasonable and customary terms
and conditions as the Commission or the court may set. The trustee
shall have authority to employ, at the cost and expense of Loewen,
such consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives and assistants
as are reasonably necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of
Loewen and the trustee's power shall be terminated. The trustee's
compensation shall be based at least in a significant part on a
commission arrangement contingent on the trustee's divesting the
property to be divested. '

9. Loewen shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee.

10. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph IIL.A of this order.

11. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

12. The trustee shall have no obligation or authority to operate or
maintain the property to be divested. '
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13. The trustee shall report in writing to Loewen and to the
Commission every sixty (60) days concerning the trustee's efforts to
accomplish divestiture.

Iv.

It is further ordered, That, for a period of ten (10) years from the
date this order becomes final, Loewen shall not, without providing
advance written notification to the Commission, directly or indirectly,
through subsidiaries, partnerships, or otherwise:

A. Acquire any stock, share capital, equity, or other interest in any
concern, corporate or non-corporate, engaged at the time of such
acquisition, or within the two years preceding such acquisition, in the
provision of funerals in Russell County, Virginia or within fifteen
(15) miles of the Russell County, Virginia line; or

B. Acquire any assets used for or used in the previous two years
for (and still suitable for use for) funeral establishments in Russell
County, Virginia or within fifteen (15) miles of the Russell County,
Virginia line.

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as "the
Notification"), and shall be prepared and transmitted in accordance
with the requirements of that part, except that no filing fee will be
required for any such notification, notification shall be filed with the
Office of the Secretary of the Commission, notification need not be
made to the United States Department of Justice, and notification is
required only of Loewen and not of any other party to the transaction.
Loewen shall provide the Notification to the Commission at least
thirty (30) days prior to acquiring any such interest (hereinafter
referred to as the "first waiting period"). If, within the first waiting
period, representatives of the Commission make a written request for
additional information, Loewen shall not consummate the acquisition
until twenty (20) days after substantially complying with such request
for additional information. Early termination of the waiting periods
in this paragraph may be requested and, where appropriate, granted
by letter from the Commission's Bureau of Competition.
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Provided, however, that prior notification shall not be required by
this paragraph IV of this order for:

1. The construction or development by Loewen of a new funeral
establishment; or

2. Any transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. 18a. '

V.
It is further ordered, That:

A. Within sixty (60) days after the date this order becomes final
and every sixty (60) days thereafter until Loewen has fully complied
with the provisions of paragraphs II or III of this order, Loewen shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is
complying, and has complied with paragraphs II and III of this order.
Loewen shall include in its compliance reports, among other things
that are required from time to time, a full description of the efforts
being made to comply with paragraphs II and III of the order,
including a description of all substantive contacts or negotiations for
the divestiture and the identity of all parties contacted. Loewen shall
include in its compliance reports copies of all written
communications to and from such parties, all internal memoranda,
and all reports and recommendations concerning divestiture.

B. One (1) year from the date this order becomes final, annually
for the next nine (9) years on the anniversary of the date this order
becomes final, and at other times as the Commission may require,
Loewen shall file a verified written report with the Commission
setting forth in detail the manner and form in which it has complied
and is complying with paragraph IV of this order. Such reports shall
‘include, but not be limited to, a listing by name and location of all
acquisitions of funeral establishments in the United States located
within forty (40) miles of a funeral establishment owned by Loewen
at the time of the acquisition, including but not limited to acquisitions
due to default, foreclosure proceedings or purchases in foreclosure,
made by Loewen during the twelve (12) months preceding the date
of the report.



THE LOEWEN GROUP INC,, ET AL. 33

22 Decision and Order

VL

It is further ordered, That, for a period of ten (10) years from the
date this order becomes final, Loewen shall notify the Commission
at least thirty (30) days prior to any proposed change in its
organization, such as dissolution, assignment or sale resulting in the
“emergence of a successor, or the creation or dissolution of
subsidiaries, or any other change that may affect compliance
obligations arising out of this order.

VII.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, subject to any legally recognized
privilege, and upon written request with reasonable notice to Loewen
made to its principal offices, Loewen shall permit any duly authorized
representative or representatives of the Commission:

A. Access, during the office hours of Loewen and in the presence
of counsel, to inspect and copy all books, ledgers, accounts,
correspondence memoranda and other records and documents in the
possessmn or under the control of Loewen relating to any matters
contained in this order; and

B. Upon five (5) days' notice to Loewen and without restraint or
interference therefrom, to interview officers or employees of Loewen,
who may have counsel present, regarding such matters. '

Chairman Pitofsky recused.

- APPENDIXI

AGREEMENT TO HOLD SEPARATE

This Agreement to Hold Separate (the "Agreement") is by and
between The Loewen Group Inc. ("Loewen Group") a corporation
organized and existing under the laws of the province of British
Columbia, Canada, with its office and principal place of business
located at 4126 Norland Avenue, Burnaby, British Columbia, Canada
V5G 388; Loewen Group International, Inc. ("Loewen Group
International"), a wholly-owned subsidiary of Loewen Group, which
is a corporation organized and existing under the laws of the State of
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Delaware, with its office and principal place of business located at 50
East River Center Boulevard, Covington, Kentucky; and the Federal
Trade Commission (the "Commission"), an independent agency of
the United States Government, established under the Federal Trade
Commission Act of 1914, as amended, 15 U.S.C. 41, ef seq.
(collectively, the "Parties").

PREMISES

Whereas, on or about January 26, 1993, Loewen Group through
its wholly-owned subsidiary Loewen Group International entered into
an Agreement with Heritage Family Funeral Services, Inc.
("Heritage"), in which Loewen Group International agreed to acqulre
Heritage (the "Acquisition"); and

Whereas, both Heritage and Loewen Group International own
funeral establishments that provide funerals to consumers; and

Whereas, the Commission is now investigating the Acquisition to
determine if the Acquisition would violate any of the statutes
enforced by the Commission; and

Whereas, if the Commission accepts the Agreement Contammg
Consent Order (the "Loewen/Heritage Consent Agreement"), the
Commission must place the Loewen/Heritage Consent Agreement on
the public record for public comment for a period of at least sixty (60)
days and may subsequently withdraw such acceptance pursuant to the
provisions of Section 2.34 of the Commission's Rules; and

Whereas, the Commission is concerned that if an understanding
is not reached preserving the status quo ante and holding separate the
assets and business of the property to be divested pursuant to
paragraph 1II (hereinafter "Hold Separate Assets") of the .
Loewen/Heritage Consent Agreement and the order, once it is final -
("Consent Order") until the divestiture contemplated by the Consent
Order has been made, divestiture resulting from any proceeding
challenging the legality of the Acquisition might not be possible or
might be less than an effective remedy; and

Whereas, the purposes of this Agreement, the Loewen/Heritage
Consent Agreement, and the Consent Order are to:

(1) Preserve the Hold Separate Assets as a viable independent
business pending the divestiture described in the Loewen/Heritage
Consent Agreement and Consent Order;
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(2) Preserve the Commission's ability to require the divestiture of
the funeral establishment required by the Consent Order; and
(3) Remedy any anticompetitive aspects of the Acquisition; and

Whereas, Loewen Group's and Loewen Group International's
entering into this Agreement shall in no way be construed as an
admission by Loewen Group and Loewen Group International that
the Acquisition is illegal; and

Whereas, Loewen Group and Loewen Group International
understand that no act or transaction contemplated by this Agreement
shall be deemed immune or exempt from the provisions of the
antitrust laws or the Federal Trade Commission Act by reason of
anything contained in this Agreement.

Now, therefore, the Parties agree, upon the understanding that the
Commission has not yet determined whether the Acquisition will be
challenged, and in consideration of the Commission's agreement that,
at the time it accepts the Consent Order for public comment, it will
grant early termination of the Hart-Scott-Rodino waiting period, as
follows:

1. Loewen Group and Loewen Group International agree to
execute and be bound by the attached Loewen/Heritage Consent
Agreement. -

2. Loewen Group and Loewen Group International shall hold the
Hold Separate Assets separate and apart from the date this Agreement
is accepted until the first to occur of:

a. Three (3) business days after the Commission withdraws its
acceptance of the Loewen/Heritage Consent Agreement pursuant to
the provisions of Section 2.34 of the Commission's Rules; or

b. The day after the divestiture required by the consent order is
accomplished.

3. Loewen Group's and Loewen Group International’s obligation
to hold the Hold Separate Assets separate and apart shall be on the
following terms and conditions:

a. The Hold Separate Assets, as they are presently constituted,
shall be held separate and apart and shall be operated independently
of Loewen Group and Loewen Group International except to the
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extent that Loewen Group and Loewen Group International must
exercise direction and control over the Hold Separate Assets to assure
compliance with this Agreement, the Loewen/Heritage Consent
Agreement, or the Consent Order.

b. Except as provided herein and as is necessary to assure
compliance with this Agreement, the Loewen/Heritage Consent
Agreement, and the Consent Order, Loewen Group and Loewen
Group International shall not exercise direction or control over, or
influence directly or indirectly, the Hold Separate Assets or any of
their operations or business.

¢. Loewen Group and Loewen Group International shall cause the
Hold Separate Assets to continue using their present name and trade
name, and shall maintain and preserve the viability and marketability

~of the Hold Separate Assets and shall not sell, transfer, encumber

(other than in the normal course of business), or otherwise impair
their marketability or viability.

d. Loewen Group and Loewen Group International shall refrain
from taking any actions that may cause any material adverse change
in the business or financial conditions of the Hold Separate Assets.

e. Loewen Group and Loewen Group International shall not
change the composition of the management of the Hold Separate
Assets, except that Loewen Group and Loewen Group International
shall have the power to fill vacancies and remove management for
cause. _ : ,

f. Loewen Group and Loewen Group International shall maintain
separate financial and operating records and shall prepare separate
quarterly and annual financial statements for the Hold Separate
Assets and shall provide the Commission with such statements for the

funeral establishment within ten days of their availability.
' g. Except as required by law, and except to the extent that
necessary information is exchanged in the course of evaluating the
Acquisition, defending investigations or litigation, or negotiating
agreements to dispose of assets, Loewen Group and Loewen Group
International shall not receive or have access to, or the use of, any of
the Hold Separate Assets' "material confidential information" not in
the public domain, except as such information would be available to
Loewen Group and Loewen Group International in the normal course
of business if the Acquisition had not taken place. Any such
information that is obtained pursuant to this subparagraph shall only
be used for the purpose set out in this subparagraph. ("Material
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confidential information," as used herein, means competitively
sensitive or proprietary information not independently known to
Loewen Group and Loewen Group International from sources other
than Heritage, and includes but is not limited to pre-need customer
lists, prices quoted by suppliers, or trade secrets.)

h. All earnings and profits of the Hold Separate Assets shall be
held separately. If necessary, Loewen Group and Loewen Group
International shall provide the Hold Separate Assets with sufficient
working capital to operate at their current rate of operation.

i. Loewen Group and Loewen Group International shall refrain
from, directly or indirectly, encumbering, selling, disposing of, or
causing to be transferred any assets, property, or business of the Hold
Separate Assets, except that the Hold Separate Assets may advertise,
purchase merchandise and sell or otherwise dispose of merchandise
in the ordinary course of business.

4. Should the Federal Trade Commission seek in any proceeding
to compel Loewen Group and Loewen Group International to divest
themselves of the shares of Heritage stock that they may acquire, or
to compel Loewen Group and Loewen Group International to divest
any assets or businesses of Heritage that they may hold, or to seek

_any other injunctive or equitable relief, Loewen Group and Loewen
Group International shall not raise any objection based upon the
expiration of the applicable Hart-Scott-Rodino Antitrust
Improvements Act waiting period or the fact that the Commission has
permitted the Acquisition. Loewen Group and Loewen Group
International also waive all rights to contest the validity of this
Agreement. C :

5. For the purpose of determining or securing compliance with
this Agreement, subject to any legally recognized privilege, and upon
written request with reasonable notice to Loewen Group and Loewen
Group International made to their principal offices, Loewen Group
and Loewen Group International shall make available to any duly-
authorized representative or representatives of the Commission:

a. All books, ledgers, accounts, correspondence, memoranda, and
other records and documents in the possession or under the control of
Loewen Group and Loewen Group International, for inspection and
copying during office hours and in the presence of counsel; and
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b. Upon five (5) days' notice to Loewen Group and Loewen
Group International and without restraint or interference from
Loewen Group or Loewen Group International, officers or employees
of Loewen Group and Loewen Group International, who may have
counsel present, for interviews regarding any such matters.

6. This agreement shall not be binding until approved by the
Commission. -
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IN THE MATTER OF

RUSTEVADER CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9274. Complaint, Aug. 30, 1995--Decision, Aug. I 5, 1996

This final order adopts the initial decision and order which prohibits, among other
things, the Pennsylvania-based corporation from representing, in any manner,
that the electronic corrosion control device is effective in preventing or
substantially reducing corrosion in motor vehicle bodies, or from making any
representations concerning the performance, efficacy or attributes of such
products, unless the respondent possesses, at the time of such representations,
competent and reliable evidence to substantiate the claims.

Appearances

For the Commission: Michael Milgrom, Brinley H. Williams and
Dana C. Barragate.

For the respondents: Keith E. Whann, Whann & Associates,
Dublin, OH. and Jerry W. Cox, Eckert, Seamans, Cherin & Mellott,
Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
RustEvader Corporation, and David F. McCready, individually and
as an officer of RustEvader Corporation (referred to collectively
herein as "respondents"), have violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent RustEvader Corporation a/k/a Rust
Evader Corporation, sometimes d/b/a REC Technologies ("REC") is
a Pennsylvania corporation with its office and principal place of
business located at 1513 Eleventh Avenue, Altoona, Pennsylvania.

At times material to the allegations of this complaint, respondent
David F. McCready ("McCready") has been the president and an .
owner and director of REC. His business address is the same as that
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of REC. Individually, or in concert with others, McCready has
directed, formulated and controlled the acts and practices of REC,
including the acts and practices alleged in this complaint. _

PAR. 2. Respondents manufacture, label, advertise, offer for sale,
sell, and distribute an electronic corrosion control device for use on
automobiles, trucks and vans (hereinafter "motor vehicles") under the
names Rust Evader, Rust Buster, Electro-Image, Eco-Guard and
others (referred to collectively herein as "Rust Evader").

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated, or have caused to be
disseminated, advertisements and promotional materials for the Rust
Evader including, but not necessarily limited to, the attached Exhibits
A through E. These advertisements and promotlonal materials
contain the following statements:

(a) Rust Buster Electronic Corrosion Control
This is the original multi-patented Electronic Corrosion Control for automobiles.
Over a decade of test market experience and Consumer satisfaction guarantees our
product as the best in today's hi-tech market.
MOST COMMONLY ASKED QUESTIONS
What can I expect from this product? Corrosion rate is reduced and auto body life
is extended.

The Rust Buster C.D.Q.L interferes with the rusting process. Since the rusting
process is gradual, the amount of energy consumed is very small. Rust Buster
C.D.O.I. effectively reduces corrosion rate.

Rust Buster C.D.O.I provides a source of free electrons that interfere with coupling
of ferrous metal electrons with oxygen -- reducing the corrosion rate.

. . . complete interference in the rusting process cannot be expected, but rust
retardation is dramatically demonstrated.

You want your car to look good while you're dnvmg it, when you are ready to sell
or trade it and particularly if you decide to give the car a major overhaul. If you
lease a car, you are responsible to maintain a certain cosmetic standard or pay a
penalty. Rust Buster C.D.O.L wants your car to last and maintain its maximum
value.

Over a decade of proven effectiveness.
Thousands of satisfied customers.
Inside-out & outside-in corrosion reduction (Exhibit A)
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(b) The invisible shield of protection for your vehicle!
The invisible shield of protection used worldwide! _
Protect your car, truck or van 24 hours a day -- rain or shine -- with the world
leader in electronic automotive rust control! The RustEvader* system retards rust
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks,
scratches and abrasions won't deteriorate into rust-through damage from the outside
il -- or inside out. The RustEvader* system safeguards your investment. . .

- helps increase your car's value at trade-in time

- protection against rust-through damage as result of stone chips, abrasions, salt,
snow, sleet and sea-spray :

- the original multi-patented electronic corrosion control device

- over 10 years of consumer satisfaction

Your best investment in your vehicle's future value!
*See printed warranty for exact description of warranty coverage and excluswns‘
(Exhibit B)

(c) Rust Evader
ELECTRONIC CORROSION CONTROL
The RustEvader interferes with rusting process. Electro-chemists have made great
progress in understanding corrosion. RustEvader Corp. has applied the results of
this progress in developing the RustEvader Automotive Corrosion Control System
and since the rusting process is gradual, the amount of energy consumed is very
small -- RustEvader reduces the corrosion rate.
RustEvader Electronic Corrosion Control gives you unmatched protection from
salt, snow, sleet and sea spray corrosion. Rust perforation (rust-through) from
either side of the sheet metal is warranted not to occur on your vehicle.

TI-IE INTELLIGENT APPROACH TO PRESERVING AUTOMOTIVE
APPEARANCE

~*  Established track record in reducing corrosion -- documented by users.
*  Recapture your investment at trade-in time . . . for New and Used cars.
(Exhibit C) o
(d) NOW!! ELECTRONIC CORROSION CONTROL
Rust Evader Automotive Corrosion Control

The RustEvader interferes with the rusting process. . . . Environmental conditions
that promote rusting also prompt a counter response from the RustEvader system.
Energy for the electron bath is provided by the car's battery and since the rusting
process is gradual the amount of energy consumed is very small -- RustEvader
reduces the corrosion rate. "The Logical Choice for Controlling Rust" (Exhibit D,
reduced copy of dealer display board)

(e) The Rust Buster System Beats Rust!
The Rust Buster System keeps your car, truck or van beautiful for years! Common
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll
save on costly autobody repairs and preserve your investment!
‘The Rust Buster system also offers unmatched protection! Unlike traditional
undercoating, it protects hard-to reach, ‘corrosively vulnerable areas by impressing
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electrons throughout the metal body panels of the vehicle and interferring [sic] with
oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced
copy of dealer display board)

PAR. 5. Through the use of the trade names "Rust Evader" and
"Rust Buster" and the statements and depictions contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the promotional
materials attached as Exhibits A-E, respondents have represented,
directly or by implication, that the Rust Evader is effective in
substantially reducing corrosion in motor vehicle bodies.

PAR. 6. In truth and in fact, the Rust Evader is not effective in
substantially reducing corrosion in motor vehicle bodies. Therefore,
respondents' representation set forth in paragraph five was, and is,
false and misleading.

PAR. 7. Through the use of the trade names "Rust Evader" and
"Rust Buster" and the statements contained in the advertisements and
promotional materials referred to in paragraph four, including but not
necessarily limited to the promotional materials attached as Exhibits
A-E, respondents have represented, directly or by implication, that at
the time they made the representation set forth in paragraph five,
respondents possessed and relied upon a reasonable basis that
substantiated such representation.

PAR. 8. In truth and in fact, at the time they made the
representation set forth in paragraph five, respondents did not possess
and rtely upon a reasonable basis that substantiated such
representation. Therefore, the representation set forth in paragraph
seven was, and is, false and misleading.

PAR. 9. In connection with the promotion and sale of the Rust
Evader, respondents have disseminated or caused to be disseminated
to distributors and dealers materials to conduct a demonstration of the
efficacy of the Rust Evader. Respondents have also disseminated
depictions of the same demonstration, of which Exhibit G, attached
hereto, is an example. The demonstration places two pieces of metal
in a transparent tank containing salt water. One piece of metal is
connected to a Rust Evader and the other is not. In connection with
this demonstration, respondents make, and instruct the distributors
and dealers to make the following (or similar) statements:
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This Laboratory Test provides the "worst case scenario" to test RustEvader
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The

* RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G)

PAR. 10. Through the use of the depictions, materials and
statements set forth in paragraph nine, respondents have represented,
directly or by implication, that the demonstration described in
paragraph nine accurately represents how the Rust Evader protects
motor vehicle bodies from corrosion. " |

PAR. 11. In truth and in fact, the demonstration described in
paragraph nine does not accurately represent how the Rust Evader
protects a motor vehicle body from corrosion. The process utilized
i1 the demonstration -- impressed current cathodic protection -- is
much more effective under water than under conditions that a motor
vehicle would normally encounter. Therefore, respondents’
representation set forth in paragraph ten was, and is, false and
misleading. : R

PAR. 12. In connection with the promotion and sale of Rust
Evader, respondents have disseminated or have caused to be
disseminated, to distributors and dealers, reports of laboratory and
other tests performed on the Rust Evader. Some of these reports
represent, directly or by implication, that the reported test constitutes
scientific proof that the Rust Evader is effective in substantially
reducing corrosion in motor vehicle bodies. In addition, respondents
have represented orally, directly or by implication, that these tests
constitute scientific proof that the Rust Evader is effective in
substantially reducing corrosion in motor vehicle bodies.

PAR. 13. In truth and in fact, such tests do not constitute,
scientific proof that the Rust Evader is effective in substantially
reducing corrosion in motor vehicle bodies. Therefore, respondents’
representation set forth in paragraph twelve was, and is, false and
misleading. -

PAR. 14. In connection with the sale of the Rust Evader,
respondents have provided purchasers with a limited warranty in the
form attached hereto as Exhibit F. That warranty contains the
following provision: '

INSPECTIONS REQUIRED: The vehicle must be inspected every 24 months within 30
days of anniversary of installation date, by an authorized Rust Evader Dealer who
may charge his current labor rate up to one hour for the inspection. FAILURE TO
HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THE WARRANTY.
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PAR. 15. The warranty provision described in paragraph fourteen
is in violation of Section 102(c) of the Magnuson-Moss Warranty-
Federal Trade Commission Improvement Act (15 U.S.C. 2302(c))
because it conditions a warranty pertaining to a consumer product
actually costing the consumer more than $5 o the consumer's use of
a service (other than a service provided without charge) which is
identified by brand, trade, or corporate name.

PAR. 16. In providing advertisements, promotional materials and
product demonstrations, such as those referred to in paragraphs four
through thirteen, to their distributors and dealers, respondents have
furnished the means and instrumentalities to those distributors and
dealers to engage in the acts and practices alleged in paragraphs five
through thirteen.

PAR. 17. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT A

THE INTELLIGENT APPROACH TC:
PRESERVING AUTOMOTIVE APPEARANCE

Technology That Warks. o
Benefits You'll Appreciate. - *

Over a decade of proven effectiveness. .

[ ]
e TH ds of satisfied =
¢ . Inside-out & outside-in corrosion reduction

. @ ' Transferrable to a seoond automobile.

* o " No taterference with your vehicle's manufactirer - *
. 3 St 1 A *
* Uﬂlmpomﬂlm\heur’sdock.

* Mo holes drilled - autobody integrity is preserved.
.¢  Safe - po bazardous chemicals. © i " ur
o Lishility Warranties: A comprehensive $1 million

dollar product liability policy is underwritten by masjor

insurance companies. "
s  Sold around the world.

EASY INSTALLATION - INSTALLS UNDER THE
HOOD IN JUST 20 MINUTES.

[ #JD[STHIBUTED BY _ 1

“Rust Buster®® is @ Registered Trademark of
Rust Evader® Corp., Alloona, PA.
Enrire contents Copyright® 1993, Rust Evader® Corp.. Altoona, PA.
All Rights Reserved
"Rust Buster®" system U.S. Patents #4,647,353, #4,828,665,
#4,915,808, #4,921.588, #4,950,372, and #5,102,514.
Foreign Patents Pending
N

Giu;t Bustef@)

© 199
ELecTrRoNIC CORROSION CONTROL

. a N ETLTIH FHE
This is the original muli-patented Electronic Corrosion Consrol

' for automobiles. Over a decade of tesi market experience and

Consumer sarisfaction guarantees our product as the best in’
today's hi-tech market.

MOST COMMONLY ASKED QUESTIONS
B L it PERY o
«  What can | expect from this product? Corrosion rate is .,
reduced and auto body life is extended.

« Wil this product effect any other electrical component inmy
vehicle? If properly installed, No!
« If my car has been chemically rusiproofed. is this product

compatible with Rust Buster*? Yes.

+  Since thiy product consumes a small amount of electrical
energy, how long would 1 take 1o graim my battery below
starting power? Up 1o 30 days.

+  How long is this product guaranteed? It is guaranteed for as
lang as you own it. Replacement - Free of charge.

“« What kind of vehicles can benefit from this product?

automobile manufactured after 1980, and most light trucks
and vans.

« s it tran<ferrable from \shicke 1o vehicle? Yes, however the
purchase of a reinstallation kit is pecessary.

ol Do sou huve cusiomer assisiance 2vailable” Yes, rthrough a
nationwide WATTS number, |-800-458-3474.

OUR PRIDE IS CUSTOMER SATISFACTION

000Co9
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f’he Rust Buster® C.0.0.1. interferes with the rusting process. Since the rusting process is gradual, the
amount of energy consumed is very small. Rust Buster® C.0.0.1. effectively reduces corrosian rate.

The most common way of preventing
automotive corrosion is to apply 2 barrier
between oxygen and the metal. This is why we
paint automobiles. The paint is a suitable barrier.
When the metal loses paint or is incompletely
painted. corrosion begins and continues until all
of the metal is converted to an oxide or rust.
Extra barriers have been developed such as
undercoatings, rustproofing and paint sealants;
but they are effective only as long as they
insulate the metal from oxygen. Paint,
rustproofing and sealants are known as
di-electrics (not permitting electron transfer). As
long as these di-electrics are in place without any
small breaks, cracks. or crevices, nicks, scratches
or stone chips. the automotive body has a fair
chance of surviving the environment. However,
in the real world, a constant attack is underway
10 break down these barriers. Once broken, the
barriers permit the migration of electrons from
iron to oxygen — the result is rust and corrosion.
Rust Buster® C.D.C.I provides a source of free
electrons that interfere with coupling of ferrous
metal electrons with oxvgen — reducing the
corrosion rate.

Capacitive Discharge Oxidation Interference
llCDOI’l

Since automobiles are produced essentially totally
coated with a di-electric barrier of paint and
rustproofing, the need to protect breaks in these
barriers is of significant importance. The Rust
Buster® C.D.0.L forces electrons to escape or exit at
the very site where the barrier has broken down or
womm away “CDOI" effect. Compromises had to be
considered in the Rust Buster® C.D.0.1. design.
Therefore, complete interference in the rusting
process cannot be expected, but rust retardation is
dramatically demonstrated.

You want vour car to look good while you're
driving it. when you are ready. to sell or trade it and
particularly if you decide to give the car a major
overhaul. If you lease a car. you are responsible to
maintain a certain cosmetic standard or pay a penalty.

. Rust Buster® C:D.0.I. wants your car to last and

maintain its maximum value.

Exhibir A
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& Rust€vader-

Distributed By:

The
invisible
shield of

protection
for your
vehicle!

Warld Headquarters:
RustEvader Corparation

. Wond's Leading. -
Electronic Automotive

1513 11ih Ave.. Altoona, PA 16601, USA
800/458- 3474 « §14/924-8700 « fax: 814/943-3752

Control System®

Pt 1 Page T D
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The invisible shield N
of protection used ~ SEERERECEELA

R by Rustévader**
WOI‘ldWlde. i The enmanmenta[l} mtelhgent
' * ', approach to protecting your
T : : " i\ automotive investment!

helps increase vour car's value at trade-in time
protection against rust-through damage as a
result of stone chips. abrasions, salt. snow, sleet
and sea-spray

the original multi-patented electronic

e ———

Protect your car. truck or van 24 hours a
day — rain or shine — with the world

leader in electronic automotive Tust corrosion-control device
; « pver 10 vears of consumer satisfaction
! i ¥ gysiem - e
control! The RustEvader YStE « nearly one million installed worldwide

limited transferable lifetime new vehicle
warranty* and used vehicle wamanties*
available

retards rust and corrosion. and protects
your vehicle with a lifetime guarantee.

Common nicks. scratches and abrasions + tnsured by major intemational underwriters
won 't invalidate your vehicle’s warranties

« won't interfere with vehicle electrical systems
made in the USA! 3

won 't deteriorate into rust-through

damage from the outside in — or inside .
out. The RustEvader®* system —
safeguards vour investment — and helps S5 Yourﬁestmvestmentmyaur
preserve the environment!

2See printed warranty for exacl descrifitionr of warranty coverage and exclusions! ... .-
©1992- "RusiEvader is patented and trademarked by Ilusthm:r(.orponlmn. Altoona. PA_

Caluit B Paee 2o 2
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EXHIBITC

RUSTEVADER® ET “EXTENDED TECHNOLOGY"

The Original Patented

Rust Evader

. Speaificauoas: Anode Composinon **Carbosil™ Capsules™ non sacrificual
Input Voltage: 12 Volt DC Conunand Module Suze: 3% x 37 & 187
Ground. ( - ) Neganve Anode: 2 x ¥ (1)
Curvent Draw: 23.4 ma Weight: § oz.

RustEvader® Wants Your Car To Last
RustEvader® produets were designed for people who care about their
car and understand the value of careful maintenance and effect on
their pocketbook. RustEvader® wants your car to last and maintain

it's maximum value.

Made in the CS.A.

The World's Leading Electronic
Rust Control System

Ask your dealer about RustEvader®

* Paint Protector * Radiator Prowctor
* Engine Qil Additive

* Fabnc Protector

DISCLAIMER

The warranty discussed m this brochure is for infor-
matonal purposes only Your warranty applicagon
provides the detals of the warmanty Please read it

tharoughly

US. Patents 4. 921, 588

RustEvader Corp. 1513 ilth Avenue “P.O. Box 351
Altoona. PA 16603 814-944-8700
| 800458-3474

*Erirr Camtents Capreght® (990 Rasifvader Corp  Alisamg PA Al Kipau Reserved
Rusifroarr® " AEL® " ‘Pomer Powdr™  art refiliered wademgre) of RumEvader Corp .
Alivona FA

Rusr Evader® Supem (4§ Posent 94 1o, Y08 4 93071, Power Pimster® adabre U3, Patens
e 884 22

Forrign Potrmy Pensing

Exhibit C Pagel of T
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EXHIBIT C

Rust Evader

ELECTRONIC CORROSION CONTROL

The *RustEvader® muﬂuu wich  rusung process. F.la:uv-dmm hv:
made gTesl progress
agplied the results of Uus pmpm in developing the RuEvﬂ:r‘
Alrtomotive Corrosion Cnnnnt.szm and snince the nUSTINE process is
gradual, the amourk of encrgy comsumed 15 very sm.aii—-«RutEvadﬂ"
reduces the comosion rate, i

RustEvager® Elecronic Comosion Conurol gives you unamaiched pro-
tection from salt. snow, sleet sad sca spray corrouon. Rust
perforation irusi-throughl) s

0l {0 OCCUr On Your venicle, (3ee actual warranty for details).

This is the onginal mulu-paenied Electonic Cerrosion Cootrel for
sutomobiles. Over 10 years of consumer sausfaction and test market
expenence guaraniees your dealing with the oest and with the respect of
the marketplace

- THE INTELLIGENT APPROACH TO
PRESERVING AUTOMOTIVE APPEARANCE

RustEvader® 'emﬁhuizﬁ customer satisfaction .

- thousands in service worldwide.

Established track recoed in miucmg corrosion
e
Recapture your mvumnnl at trade-in time__for New

Used cars.

Used car w::mtyanﬂ:bledepunimguponlge ofve
and nﬂeﬂge

Limited lifetime new car wamnty.u-mfenhle taase
owner.

RustEvader® warrants that should theshee( metal of

-vehicle be ped'onted with/by rust, we will fix the boi

Cansult” RustEvader® Wunnty App!icauon for e
description of coverage and exclusions.

Insured by msjor insurance companies.
RustEvader® is transferable from car to car.
Limited lifetime new car warranty available in the
and Capada.

Optional 10 year limited new car warranty avai
worldwide.

Anodes m

This Laboratory Test® provides the “worst case sccnar:
to test RustEvader® Technology. Two (2) identi.
pieces of sheet steel are suspended in salt bath. T
RustEvader® protects Sample “A™ while Sampie *
rusts severely.

Exhinitr C Puge 20i 2
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THE MTELLIGENT APTROACH [0
PRESERVING AITOMOTIVE APTEANANCE

L{e Y

Tiwe Rusifvader”
chenists have made areat

¢ rusling process.
griss n understanding
corrpminn Rustiaades® Corp Bas apphied the results ol
this progress in develepmg the RustFvader™ Automotine

Conreann Control Svaem The RustFrader® impresses an
clecinon hath on the vehices surtace tat interferes with va
gene atibity to couple with ferrous metals Environmental
conditions thar prumote rushing also prompt a counter
response from the RustEvadur™ cvstem  Energy for the
electrn hath 1< provided by the car's battery and sinve the
rusting, prucess 15 gradual. the amuount uf energy consumed
i very sprall — RustEvader® reduces the corrosinn rate

“Thn Logiral Choice for Controlling Rust™

« Recapture vour investment at tradue-in time .
ioe New and Used cars.

& Wusth s ader™ emphasizes customer satsfagtion
thuusands in service worldwide.

& Linuted lifehme new car warranty, transferable w0a
second pwner

% Used car warranty available depending upon age ol
vehicle and mileage

« Insured by a major Insurance company.

« NustEvader® the unginal patented protection.

» Protection you can keep and take with you when
vuu sell your car.

51
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EXHIBITE

THE QRIGINAL P\ATENTED
—fust Buster
WORLD’S LEADING AUTOMOTIVE 5

ELECTRONi? RUST CONTROL SYSTEM

The Rust Buster® System Beats Rust!

—
“;\ The Rust Bustzr® sysiem kezps your caf, truck of van & climinates the need for other costly rustpraofing methods
3 beaunful for vears: Common nicks. scratches and road % uses less battery power than your car’s clock
.——‘}7 saltwon't detcrniorate iaie rust-through damage. so youll + wont iwalidate your vehiclé's warranties
\ save on cesily autoboedy repairs and preserve your o fran A
avestme * pro shine
g 4 installs in 30 minuies
h e Rust Mustsr™ $:5 i + small & compact deviee
Trhike o ¢ smell
reac veal
\ ar odets
environmentaily salc
'

1 uincrable areas hyimpressing .
he metal body panels af the vehicle and
ith axygen’s natural abiliy 10 couple with
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EXHIBIT F

RUST EVADER®

Electronle Corroslon Control
LIMITED WARRANTY

*58rIn ZonTE

i AEANTY =
EXHIBIT
“Faghic Card) !
. 15
. . L
o ECTE GAI WULT DvAe M
[ oweR T S s E=r1]
]
“com§ £ R | @
o 1
i T ] TR GRFTAL
i’ EetaT uat woiL =]
i .
; 6 S0 VEHICLES
H NEW VEHICLES USED VEHICLES
! 3 LIFETIME LIMITED WARRANTY 0 imamootuss O rmmrwsmo- D zvefreivs g
! i . ymy 1y
TEAMS AND CCHDIT: Qupt Evader Corp warrants thal the Rust Evager Electrone Carmotion Contral when ingtatied by an Juihonted Rugl Evader Deater on § new

vtucht 0 3 uied verutie 83 Mren defined, wil protect ke vehucie legm rust-nny {metal parforstion by rusl) during "¢ term of Mis fim.ivd warmnly. (Waranty® a3 usts
herelier mears “Timaed waranty” )

£1ECTRONIC CORAGSICH CINTADE UMLT Ryst Evader Carp warrints tnal ihe Mgt Evader Eleciron: Corrosion Cantrol Uil whn ifaSed 04 4 new of qualilied 4522
vehecit 48 eScnbad 10ave «f frea fram defrcls n materl and woremansnig and if nscea ey wll be resaed wihoyl sharge by fust Evader Corn.
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WD e 1o Dee cears i3 4 may Se wareanied lar 3 years

AMAT'S SOVERED UNCEA THIS WARRAHTY The mew of usied vamicie descabed havewn o warranted nol fo rusl-Mru (rusl damage thal oerforates the matal) amy
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SUCLUSICNS | 34 greas val dsted 35 Senignaled drag -acn
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EXHIBIT G

This Laboratory Test provides the “worst case scenario” to test RustEvader Technology. Two(2)
identical pieces of sheet steel are suspended in salt bath. The RustEvader protects Sample “A™
while Sample “B" rusts severely.

Samp;'e A is made cathaodic (-) No .Ffust
SRR

Sample "A"

RustEvader
™~ protected and
corrasion FREE

Rust

Exhioit G Page Tl 2 |
.4
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For Your Information!

How do you judge an automotive value? Ask those in the
‘ndustry and they will tell you that condition and appearance are
saramountin the evaluation. If you are purchasing anew car, its
/alue several years down the road is important, so condition
ind appearance dictate the value of the car at any point beyond
day it was manutactured. A RustEvader and good main-
. 2ance will pay aff by increasing the projected value of your
sar by reducing the rate of corrosion and retard rusting. The
JustEvader was designed specilically to retard casmetic cor-
asion. TF~ normal imperfections.in the paint along with small
«cratche nicks and scars are less susceptible to cancerous
Jody corrosion, or that ugly, scabby appearance. It is hard to
magine that your new car is so vuinerable but just look at any
war that is two or three years old and you can see the devas-
ation that has already begun. * o
t is easy to und d how corners, bends and
hapes of sheet metal body parts are consumed by a hostile
\vironment. Abrasions from sand, stone and saft and freezing
nd thawing of water activate microscopic cormosion sites and
«ores in the paint that rapidly advance into body panel tailure.
‘ven'galvanized sections that have been welded or bent in the
ictory-forming process are open (o attack.
tust and corrasion occur when the three essential in-
redients interact: oxygen, metal and moisture, (H,0). The
1etal pravides the elactrons to satisfy oxygen's craving for
lectrons. Maisture is needed to provide the pathway of elec-
on transfer from iron to oxygen. The mast comman way of
reventing automative corrasion is to apply a barrier between
xygen and the metal. This is why we paint automobiles. The
aint is a suitable barmier. When the metal loses paint or is
‘completely painted corrosion begins and continues until all of
. 1e metal is converted to an oxide.or rust. Extra barriers have
sen developed such as undercoatings, rustproofing and paint
2alants; but thay are effective only as lang as they insulate the
etal from axygen and water. Paint, rustproofing and sealants
‘e known as di-electrics (not permitting electron transfer). As
ng as these di-electrics are in place without any small breaks,.
-acks or crevices, nicks, scratches or stone chips, the auto-
otve bady has a fair chance of surviving the environment.
Jwever, in the real world, a constant attack is underway ta
‘sak down these barriers. Once broken, the barriers permit
e migratian of electrons from iron over @ maist pathway to
‘ygen — the result is rust and corrasion. RustEvader provides
source of free electrons that interferes with the migration and
wpling of ferrous metal electrons with oxygen — reducing the
wrosion rate.

pacitive Discharge Oxidation Interference “CDOI"

nce automabiles are praduced essentially totally coated with
di-electric barner of pamnt and rustproofing, the need o
otect breaks in these barmers is of significantimportance. The
istEvader forces the impressed electrons (o escape or exitat

P

the very site where the barrier has broken down or wam awa
“CDOI" effect. RustEvader only works where and when
needed. This is accamplished by pumping excess electron:
to the car body creating a condenser effect (when the
electric is essentially intact) between the car body and
AustEvader anades. Electrons repel each ather resulting
their desire fo retum to @ more positive home (anodes ¢
atmosphere). In their escape from the automotive body t
breaks ar pores in the di-slectric coatings, these impres:
electrons interfere with the rusting process and retard
rusting at local corrosion sites. There are variables that eff
this interfering process: the composition of the metal, the &
and concentration of the electrolyte, temperature and humic
Generally speaking, increases in humidity and moisture
creases the rate and quantity of electron escape. Howev
aven when the relative humidity is very low electrons will fre
escape into the atmosphare, The impressed elactrons esca
in two ways: by displacing other electrons and by direct in
vidual movement. If & continuous electrolyte exists (such
complete submersion in salt water) between the breaks in !
coating on the car bady and anades, displacing electrons \
move from the negative car body to the positive anode. Int
condition the greatest rust retardation effect will exist. Au

_ Evader works best where and when it is neaded most, unc

mild conditions. Compromises had to be considered in
RustEvader design. Therafore, complate interference in
rusting process cannot be expected but rust retardation
dramatically demanstrated.

Unibady construction and maedem autobody panel desigr
extremely vuinerable to comosion: therefore, they are nature
presented to the consumer for use in a totally coated (painte
form. RustEvader has been designed (o assist in the care
maintenance program by ratarding corrosion at breaks in t
coating. The smaller the break, the more coricentrated {
RustEvader effact. Most of the protection is provided at t
perimeter (interface) of the paint and the abrasion. Therefc
components such as exhaust systems and suspension cc
ponents, which are normally not coated, are not protectt
Body panel abrasions are not normally neglected by th
owners and are repainted (coated) soon after abraided, the
fore, the RustEvader was designed o assist the awner whc
conscious of careful maintenance.

You want your car to look good while you're driving it, wh
you are ready to sell or trade it and particularly if you decide
give the car a major overhaul. If you lease a car, you ¢
responsible to maintain a cerfain cosmetic standard or pa;
penalty..

RustEvader was designed far peaple who care about i+
car and understand the vaiue of careful maintenance and effy
on their pocketbook. RustEvader wants your car (o last 3
maintain its maximum value.

Rust €vader

CO0!™ RAustEvader Carp.
1513 11th Avenue P.0. Box 351
Ltouza. PA 16603
#°0.454-32 . in PA 814-944-8700

By [

i AustEvader Corp.

Exhibit G Page2 of 2
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INITIAL DECISION

BY JAMES P. TIMONY, ADMINISTRATIVE LAW JUDGE
MAY 24, 1996

- INTRODUCTION

On August 30, 1995, the Commission issued its complaint in this
matter, charging RustEvader Corporation ("REC") and David F.
McCready with violations of Section 5(a) of the Federal Trade
Commission Act in connection with the promotion and sale of the
Rust Evader electronic corrosion control device. The complaint
charged that respondents represented, falsely and without
substantiation, that the Rust Evader is effective in substantially
reducing corrosion in motor vehicle bodies. The complaint also
alleged that respondents had used a deceptive product demonstration
and had misrepresented the validity of tests of the efficacy of the Rust
Evader. Finally, the complaint charged that respondents had violated
. the Magnuson-Moss Warranty -- Federal Trade Commission
Improvement Act, 102(c), 15 U.S.C. 2302(c), by using a warranty
~ conditioned on periodic inspections of the Rust Evader unit by an
authorized dealer who could charge a fee for the inspections.

On October 6, 1995, respondents filed a joint answer, denying the
substantive allegations of the complaint and alleging that the Rust
Evader "substantially" reduces corrosion. A discovery schedule was
set up by order dated October 17, 1995, with trial scheduled to begin
on May 13, 1996. Both sides filed non-binding statements.

On January 23, 1996, complaint counsel moved for sanctions
citing respondents' failure to respond to discovery requests. These
included subpoenas duces tecum issued on October 26, 1995, and
interrogatories issued on November 9, 1995. Respondents had also
failed to serve complaint counsel with preliminary exhibit and
witness lists by January 5, 1996, as required by the pre-trial order.
After a telephone conference with all counsel, I granted complaint
counsel's motion on February 1, 1996. The order directed respondents
to comply with the subpoenas, respond to the interrogatories and
serve their preliminary witness and exhibit lists by February 23, 1996.
The order specifically warned respondents that, if they failed to
comply, they faced sanctions under the Commission's rules, including
the possibility of default. '
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On April 8, 1996, complaint counsel and respondent McCready,
having reached a tentative settlement, filed a joint motion to withdraw
this matter from litigation with respect to Mr. McCready. That motion
was forwarded to the Secretary on April 9 and the matter was
withdrawn from litigation with respect to Mr. McCready on April 11,
1996, by order of the Secretary. The settlement is now before the
Commission. :

- On April 11, 1996, complaint counsel filed a renewed motion for
- sanctions against REC, stating that REC had failed to comply with.
the order of February 1 in all respects. Complaint counsel further -
argued that, since REC's failure to respond to discovery was general
and went to all aspects of the litigation, the appropriate response was
to strike the answer as permitted by Rule 3.38(b)(5). Because REC
had filed a bankruptcy petition complaint counsel's motion was
served both on counsel of record for REC and, separately, on the
bankruptcy trustee. In view of complaint counsel's motion, I
suspended the trial schedule on April 12,1996. REC did not respond
to this motion. ) A

On May 3, 1996, I granted complaint counsel's renewed motion
" for sanctions, striking REC's answer. On May 22, 1996, complaint
counsel filed proposed findings of fact, conclusions of law and a
proposed order. '

Rule 3.12(c) provides that, where a party has failed to answer the
complaint, the Administrative Law Judge is authorized, without
further notice to respondents,'to find the facts to be as alleged in the
complaint and to enter an initial decision containing such findings,
appropriate conclusions, and the appropriate order. Rule 3.38(b),
which authorizes sanctions for failure to make discovery, permits the
Administrative Law Judge to st ike all or part of a pleading, render a
decision in the proceeding against the party that has been sanctioned,
or both. Thus, entry of the following findings, conclusions and order
is appropriate under both Rule 3.12(c) and Rule 3.3 8(b)(5). Under the
provisions of Rule 3.12(c) and Rule 3.3 8(b)(5), for the reasons stated
in complaint counsel's Motion for Sanctions and Renewed Motion for
Sanctions, I hereby grant default judgment against REC.

FINDINGS OF FACT

{. Respondent RustEvader Corporation a/k/a Rust Evader
‘Corporation, sometimes d/b/a REC Technologies (hereinafter
"respondent”) 1s a Pennsylvania corporation with its office and
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principal place of business located at 1513 Eleventh Avenue,
Altoona, Pennsylvania.

2. Respondent has manufactured, labeled, advertised, offered for
sale, sold, and distributed an electronic corrosion control device for
use on automobiles, trucks and vans (hereinafter "motor vehicles")
under the names Rust Evader, Rust Buster, Electro-Image, Eco-Guard
and others (referred to collectively hereinafter as "Rust Evader").

3. The acts and practices of respondent alleged in the complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated, or has caused to be
disseminated, advertisements and promotional materials for the Rust
Evader including Exhibits A through E attached to the complaint
herein, These advertisements and promotional materials contain the
following statements:

(a) Rust Buster Electronic Corrosion Control
This is the original multi- patented Electronic Corrosion Control for automobiles.
 Over a decade of test market experience and Consumer satisfaction guarantees our
product as the best in today's hi-tech market.
MOST COMMONLY ASKED QUESTIONS
What can I expect from this product? Corrosion rate is reduced and auto body life
is extended.

The Rust Buster C.D.O.L interferes with the rusting process. Since the rusting
process is gradual, the amount of energy consumed is very small. Rust Buster
C.D.O.I effectively reduces corrosion rate.

Rust Buster C.D.0.I provides a source of free electrons that interfere with coupling
of ferrous metal electrons with oxygen -- reducing the corrosion rate. . . . . ;

. complete interference in the rusting process cannot be expected, but rust
retardation is dramatically demonstrated. '

You want your car to look good while you're driving it, when you are ready to sell
or trade it and particularly if you decide to give the car a major overhaul. If you
lease a car, you are responsible to maintain a certain cosmetic standard or pay a
penalty. Rust Buster C.D.O.I. wants your car to last and maintain its maximum
value.

Over a decade of proven effectiveness.

Thousands of satisfied customers.

Inside-out & outside-in corrosion reduction (Exhibit A)
(b) The invisible shield of protection for your vehicle!

The invisible shield of protection used worldwide!
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Protect your car, truck or van 24 hours a day -- rain or shine -- with the world
leader in electronic automotive rust control! The RustEvader* system retards rust
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks,
scratches and abrasions won't deteriorate into rust-through damage from the outside
in -- or inside out. The RustEvader* system safeguards your investment... .

- helps increase your car's value at trade-in time , _

- protection against rust-through damage as result of stone chips, abrasions, salt,
snow, sleet and sea-spray ' g

- the original multi-patented electronic corrosion control device

- over 10 years of consumer satisfaction -

Your best investment in your vehicle's future value!

*See printed warranty for exact description of warranty coverage and exclusions!
(Exhibit B) ¢ 4 ' P

(c) Rust Evader -
ELECTRONIC CORROSION CONTROL :
The RustEvader interferes with rusting process. Electro-chemists have made great
progress in understanding corrosion. RustEvader Corp. has applied the results of
this progress in developing the RustEvader Automotive Corrosion Control System
and since the rusting process is gradual, the amount of energy consumed is very
small -- RustEvader reduces the corrosion rate.
" RustEvader Electronic Corrosion Control gives you unmatched protection from

_salt, snow, sleet and sea spray corrosion. Rust perforation (rust-through) from
cither side of the sheet metal is warranted not to occur on your vehicle.

THE INTELLIGENT APPROACH TO PRESERVING AUTOMOTIVE APPEARANCE

% Established track record in reducing corrosion -- documented by users.
* Recapture your investment at trade-in time...for New and Used cars. (Exhibit C)
(d) NOW!! ELECTRONIC CORROSION CONTROL
Rust Evader .
Automotive Corrosion Control

The RustEvader interferes with the rusting process. . . . Environmental conditions
that promote rusting also prompt a counter response from the RustEvader system.
Energy for the electron bath is provided by the car's battery and since the rusting
process is gradual, the amount of energy consumed is very small -- RustEvader
reduces the corrosion rate. ' '

. "The Logical Choice for Controlling Rust"
(Exhibit D, reduced copy of dealer display board)

(¢) The Rust Buster System Beats Rust!

The Rust Buster system keeps your car, truck or van beautiful for years! Common
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll
save on costly autobody repairs and preserve your investment!
The Rust Buster system also offers unmatched protection! Unlike traditional
undercoatings, it protects hard-to-reach, corrosively vulnerable areas by impressing
electrons throughout the metal body panels of the vehicle and interferring [sic] with
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oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced
copy of dealer display board)

5. Through the use of the trade names "Rust Evader" and "Rust
Buster" and the statements and depictions contained in Exhibits A-E
as well as other advertisements and promotional materials, respondent
has represented, directly or by implication, that the Rust Evader is
effective in substantially reducing corrosion in motor vehicle bodies.

6. In truth and in fact, the Rust Evader is not effective in
substantially reducing corrosion in motor vehicle bodies. Therefore,
respondent's representation set forth in the previous finding was, and
is, false and misleading.

7. Through the use of the trade names "Rust Evader" and "Rust
Buster" and the statements contained in the advertisements and
promotional materials referred to in Finding 4, including but not
necessarily limited to the promotional materials attached to the
complaint as Exhibits A-E, respondent has represented, directly or by
implication, that at the time it made the representation set forth in
Finding 5, respondent possessed and relied upon a reasonable basis
that substantiated such representation.

8. In truth and in fact, at the time it made the representation set
forth in Finding 5, respondent did not possess and rely upon a
reasonable basis that substantiated such representation. Therefore, the
representation set forth in Finding 7 was, and is, false and misleading.

9. In connection with the promotion and sale of the Rust Evader,
respondent has disseminated or caused to be disseminated to
distributors and dealers materials to conduct a demonstration of the
efficacy of the Rust Evader. Respondent has also disseminated
depictions of the same demonstration, of which Exhibit G, attached
to the complaint herein, is an example. The demonstration places two
pieces of metal in a transparent tank containing salt water. One piece
of metal is connected to a Rust Evader and the other is not. In
connection with this demonstration, respondent makes, and instructs
the distributors and dealers to make the following (or similar)
statements: '

This Laboratory Test provides the "worst case scenario" to test RustEvader
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The
RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G to the
complaint)
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10. Through the use of the depictions, materials and statements
set forth in Finding 9, respondent has represented, directly or by
implication, that the demonstration set forth in Finding 9 accurately
represents how the Rust Evader protects motor vehicle bodies from
COrTOS1Oon. ,

11. In fact, the demonstration set forth in Finding 9 does not
accurately represent how the Rust Evader protects a motor vehicle
body from corrosion. The process utilized in the demonstration -~
impressed current cathodic protection -- is much more effective under
water than under conditions that a motor vehicle would normally
encounter. Therefore, respondent's representation set forth in Finding
10 was, and is, false and misleading.

12. In connection with the promotion and sale of the Rust Evader,
respondent has disseminated or has caused to be disseminated, to
distributors and dealers, reports of laboratory and other tests
performed on the Rust Evader. Some of these reports represen,
directly or by implication, that the reported test constitutes scientific
proof that the Rust Evader is effective in substantially reducing
corrosion in motor vehicle bodies. In addition, respondent has
represented orally, directly or by implication, that these tests
constitute scientific proof that the Rust Evader is effective in
substantially reducing corrosion in motor vehicle bodies.

13. In truth and in fact, such tests do not constitute scientific proof
that the Rust Evader is effective in substantially reducing corrosion
in motor vehicle bodies. Therefore, respondent's representation set
forth in Finding 12 was, and is, false and misleading.

14. In connection with the sale of the Rust Evader, respondent has
provided purchasers with a limited warranty in the form attached to
the complaint as Exhibit F. That warranty contains the following
provision:

INSPECTIONS REQUIRED: The vehicle must be inspected every 24 months within 30
days of anniversary of installation date, by an authorized Rust Evader Dealer who
may charge his current labor rate up to one hour for the inspection. FAILURE TO
HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THE WARRANTY.

15. The warranty provision described in Finding 14 is in violation
of Section 102(c) of the Magnuson-Moss Warranty--Federal Trade
Commission Improvement Act (15 U.S.C. 2302(c)) because it
conditions a warranty pertaining to a consumer product actually
costing the consumer more than §5 on the consumer's use of a service
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(other than a service provided without charge) which is identified by
brand, trade, or corporate name.

16. In providing advertisements, promotional materials and
product demonstrations, such as those described in Findings 4
through 13, to its distributors and dealers, respondent has furnished
the means and instrumentalities to those distributors and dealers to
engage in the acts and practices found in Findings 5 through 13.

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

2. The acts and practices of respondent as described in Findings
1 through 16 above constitute unfair or deceptive practices in or

affecting commerce in violation of Section 5(a) of the Federal Trade

Commission Act.

3. The accompanying order, is necessary and appropriate under
applicable legal precedent and the facts of this case.

ORDER

DEFINITIONS

For the purposes of this’ order, the following definitions shall
apply:

A "Electronic corrosion control devzce" shall mean any device
or mechanism that is intended, through the use of electncrry static or
current, to control, retard, inhibit or reduce corrosion in motor
vehicles. : :

B. "Rust Evader" shall mean the electronic corrosion control
device sold under the trade names Rust Evader, Rust Buster, Electro-
Image, Eco-Guard, and any other substantially similar product sold
under any trade name.

C. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence, based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yleld accurate and
rehable results
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It is ordered, That respondent RustEvader Corporation, a
corporation, its successors and assigns and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, packaging, labeling, advertising, promotion, offering
for sale, sale, or distribution of the Rust Evader, in or affecting
commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing, in
any manner, directly or by implication, that such product is effective
in preventing or substantially reducing corrosion in motor vehicle
bodies. o

IL.

It is further ordered, That respondent RustEvader Corporation, a
corporation, its successors and assigns and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, packaging, labeling, advertising, promotion, offering
for sale, sale, or distribution of any product for use in motor vehicles
in or affecting commerce, as "commerce" is defined in the Federal
Trade Commission Act; do forthwith cease and desist from making
any representation, directly or by implication, concering the
performance, efficacy or attributes of such product unless such
representation is true and, at the time such representation is made,
respondent possesses and relies upon competent and reliable
evidence, which, when appropriate, must be competent and reliable
scientific evidence, that substantiates the representation.

IIL

It is further ordered, That respondent RustEvader Corporation, 2
corporation, its successors and assigns and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, packaging, labeling, advertising, promotlon offering
for sale, sale, or distribution of any product for use in motor vehicles
in or affecting commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from
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misrepresenting, in any manner, directly or by implication, the
existence, contents, validity, results, conclusions, interpretations or
purpose of any test, study, or survey.

IV:

It is further ordered, That respondent-RustEvader Corporation, a
corporation, its successors and assigns and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division .or other device, in connection with the
manufacturing, packaging, labeling, advertising, promotion, offering
for sale, sale, or distribution of any product for use in motor vehicles
in or affecting commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from
misrepresenting, in any manner, directly or by implication, that any
demonstration, picture, experiment or test proves, demonstrates or
confirms any material quality, feature or merit of such product.

¥,

It is further ordered, That respondent RustEvader Corporation, a
corporation, its successors and assigns and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, packaging, labeling, advertising, promotion, offering
for sale, sale, or distribution of the Rust Evader in or affecting

‘commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith ¢ease and desist from employing the
terms Rust Evader or Rust Buster in conjunction with or as part of the
name for such product or the product logo.

VL
It is further ordered, That: -

A. Respondent RustEvader Corporation, a corporation, its
successors and assigns and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the manufacturing, packaging,
labeling, advertising, promotion, offering for sale, sale, or distribution
of any consumer product in or affecting commerce, as "commerce"
is defined in the Federal Trade Commission Act and actually costing
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the consumer more than $5, do forthwith cease and desist from
conditioning any written or implied warranty of such product on the
consumer's purchase or use, in connection with such product, of any
article or service (other than article or service provided without
charge under the terms of the warranty) which is identified by brand,
trade, or corporate name; and

B. Within sixty (60) days after the date of service of this order,
respondent shall notify, by first class mail, all Rust Evader dealers
and distributors and all other Rust Evader purchasers, that

1) The warranty provision requiring purchasers to pay for semi-
annual inspections of their Rust Evader is null and void; and

2) No such warranty will be voided for failure to have an
inspection required by the warranty, except for required inspections
provided without charge after receipt of the notification provided
under this order.

VIL

It is further ordered, That respondent RustEvader Corporation, its
successors and assigns, shall:

'A. Within thirty (30) days after the date of service of this order,
send by first class certified mail, return receipt requested, to each
purchaser for resale of Rust Evader with which respondent has done
business, a letter informing them of the provisions of the
Commission's complaint and order in this matter and requesting that
they cease engaging in practices prohibited by the order. T he mailing
shall not include any other documents. For purposes of this order,
"purchaser for resale" shall mean any purchaser or other transferee of
any Rust Evader who acquires or has acquired, with or without
valuable consideration, said Rust Evader and resells or has resold the
Rust Evader to other-purchasers or to consumers;

B. In the event that respondent receives any information that,”
subsequent to its receipt of the letter sent pursuant to subparagraph A
of this part, any purchaser for resale is using or disseminating any
advertisement or promotional material that contains any
representation prohibited by this order, respondent shall immediately
notify the purchaser for resale that respondent will terminate the use
of said purchaser for resale if it continues to use such advertisements
or promotional materials; and
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C. Terminate the use of any purchaser for resale about whom
respondent receives any information that such purchaser for resale
has continued to use advertisements or promotional materials that
contain any representation prohibited by this order after receipt of the
notice requlred by subparagraph B of this part. -

VIIL,

1t is further ordered, That respondent RustEvader Corporation, its
successors and assigns, shall, within thirty (30) days after the date of
service of this order, provide a copy of this order to each of
respondent's current principals, officers, directors, and managers, and
to all personnel, agents, and representatives having sales, advertising,
or policy responsibility with respect to the subject matter of this
order.

IX.

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying: ;

A. All materials that were relied upon in disseminating such
representation; and \

B. All tests, reports studies, surveys, demonstrations or oth61
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

-

It is further ordered, That respondent RustEvader Corporation
shall notify the Commission at least thirty (30) days prior to the
effective date of any proposed change in the corporate respondent
such as dissolution, assignment, or sale resulting in the emergence of
a successor corporation(s), the creation or dissolution of subsidiaries,
or any other change in the corporation that may affect comphance
obligations arising out of thlS order. : -
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XI.

It is further ordered, That respondent RustEvader Corporation, its
successors and assigns shall, for five (5) years after the last
correspondence to which they pertain, maintain and upon request
make available to the Federal Trade Commlssmn for inspection and

copying:

A. Copies of all notification letters sent to purchasers for resale
pursuant to subparagraph A of part VII of this order; and -

B. Copies’ of all communications with purchasers for resale
‘pursuant to subparagraphs B and C of part VII of this order. -

XIIL

It is further ordered, That respondent shall, within sixty (60) days
after the date of service of this order, file with the Commission a
report, in writing, setting forth in detail the manner and for:m in which
it has complied with this order :

XIII.

It is further ordered, That this order will terminate twenty. (20)
years from the date of its issuance, or twenty (20) years from the most
recent date that the United States or the Federal Trade Commission
files a complaint (with or without an accompanying consent decree)
in federal court alleging any violation of the order, whichever comes
later; provided, however, that the filing of such complaint will not
affect the duration of: :

A. Any paragraph in this order that terminates in less than twenty
(20) years;

- B. This order's application to any respondent that 1s not named as
a defendant in such complaint; and :

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
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between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

FINAL ORDER

The Administrative Law Judge filed his Initial Decision in this
matter on May 24, 1996, finding that the respondent RustEvader
Corporation ("REC") engaged in unfair or deceptive practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act, 15 U.S.C. 45, and granting a default judgment
against REC.! An appropriate order against REC to remedy the
violations was appended to the Initial Decision.

Service of the Initial Decision was completed on June 19 1996.
Neither respondent nor complaint counsel filed an appeal.

As support for entering the default judgment, the Administrative
Law Judge relied on both Sections 3.12(c) and 3.38(b)(5) of the
Commission's Rules of Practice, 16 CFR 3.12(c), 3.38(b)(5) (1996).
The Commission has determined that Rule 3.38(b)(5) provides ample
authority for the entry of a default judgment in this case and that it is
unnecessary to rely on Rule 3.12(c).

Accordingly, the Initial Decision and the order therein shall
become effective as provided in Section 3.51(a) and Section 3.56(a)
of the Commission's Rules of Practice, 16 CFR 3.51(a), 3.56(a)
(1996), subject to the following modifications to the paragraph on
page 2 [see page 57]that begins with "Rule 3.12(c).":

(1) Delete the first sentence of the paragraph.

(2) Delete the words "both Rule 3.12(c) and" in the third sentence
of the paragraph.

(3) Delete the words "Rule 3.12(c) and" in the final sentence of
the paragraph.

It is ordered, That the Initial Decision (except as noted above),
and the order therein, shall become the Final Order and Opinion of
the Commission on the date of issuance of this order.

' On April 11, 1996, in response to the joint motion required by Section 3.25(c) of the
Commission Rules of Practice, 16 CFR 3.25(c)(1996), the Secretary withdrew this matter from
adjudication with respect to respondent David F. McCready for the consideration of a proposed
consent agreement. The Comrmission has now accepted that consent agreement for public comment.
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IN THE MATTER OF

FORD MOTOR COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3679. Complaint, August 22, 1996--Decision, August 22, 1996

This consent order prohibits, among other things, a Michigan-based automobile
manufacturer from making any representation about the efficacy of any
automotive cabin air filter in the reduction or removal of pollutants, unless
such representations are true and the respondent possesses reliable and
competent scientific evidence to substantiate such representations.

Appearances

For the Commission: Linda Badger and Jeffrey Klurfeld.
For the respondent: Gerald Durcharme, in-house counsel,
Dearborn, ML

COMPLAINT

The Federal Trade Commission, having reason to believe that
Ford Motor Company ("respondent"), a corporation, has violated the
provisions of the Federal Trade Commission Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Ford Motor Company is a
Delaware corporation, with its offices and principal place of business
located at The American Road, Dearborn, Michigan. ‘

PAR. 2. Respondent has manufactured, advertised, offered for
sale, sold, and distributed automobiles, automotive parts, and other
products to consumers. Certain models of Ford automobiles, such as
the Mercury Mystique and Lincoln Ceontinental, include an
automotive cabin air filter called the "MicronAir Filtration System."

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for the MicronAir Filtration System,
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including but not necessarily limited to the attached Exhibits A-C.
These advertisements contain the following statements:

A. "Eat No One's Dust.
All-New Mercury Mystique With Exclusive MicronAir Filter.
Here, quite literally, is a breath of fresh air in automotive design. The new
Mercury Mystique. The only car in its class with a MicronAir filter that removes
virtually all dust, pollen and other impurities from the interior." (Exhibit A: print
ad).

B. "MicronAir Filtration System screens out virtually all pollen, road dust and
potentially harmful air pollutants before they enter the car. This means allergy
sufferers, and anyone concerned with air pollution, can breathe easier." (Exhibit
B: promotional material).

~ C. "Dear Mr. Sample,
Do you like clean air? Mystique's standard M1cronA1r Filtration System removes
virtually all pollen, road dust and other pollutants from air entering the car. It's an
especially nice feature if you happen to be bothered by allergies." "(Exhibit C:
promotional material). ‘

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A-C,
respondent has represented, directly or by implication, that the
MicronAir Filtration System removes virtually all pollutants likely to
be encountered by a driver.

PAR. 6. In truth and in fact, the MicronAir Filtration System does
not remove virtually all pollutants likely to be encountered by a
driver. For example, the MicronAir Filtration System has no effect on
gaseous pollutants, such as hydrocarbons, carbon monoxide, and
nitrogen oxides. Therefore, the representation set forth in paragraph
five was, and is, false and misleading.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A-C,
respondent has represented, directly or by implication, that at the time
it made the representation set forth in paragraph five, respondent
possessed and relied upon a reasonable basis that substantiated such
representation.

PAR. 8. In truth and in fact, at the time it made the representation
set forth in paragraph five, respondent did not possess and rely upon
a reasonable basis that substantiated such representation. Therefore,
the representation set forth in paragraph seven was, and is, false and
misleading.
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PAR. 9. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT A

EatNoOnes Dust

All NCW ch: quite literally, is a breath of fresh air

in automotive design. The new Mercury
Mercury Mystique  Myscique The only car in its class with 2
\Mth EXCIUSIW Micron Air filter that removes virtually
all dust, pollen and other impurities from
MicronAir Filter the interior

The Micron A ir filter is particularty
useful should you ever find yourself follow--
ing another car on a dusty road. Then again,
given the performance of Mystique’s avail-
able 24- valchumchG such occasions
could be rare. And with Dumrcc Mystique
is the only car in its class that goes 100000
miles berween scheduled mune-ups.

The Duratec V-6 and Micron A ir filter
are just two of Mystiques 21 first-in-class
innovatons. You'l also find t.hmgs like
all- speed waction conerol, solar tint glass
and a remote system”

Drive the new and you'll see
wity we feel it's more than justa ncw ar.
Ifs awhole ncchrcury
information, call
1800 446-8888. 7 MERCURY
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EXHIBIT B
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EXHIBIT C

0001/0001

Mr. John A. Sample

123 Main Street ‘
Anytown, US 12345-6789

Dear Mr. Sample,

Every now and then an automobile like the all-new Mercury Mystique comes along
that is so different, so comfortable and so much fun to drive, you just can't wait for
the next excuse to get behind the wheel,

‘Right now, test drive a Mercury mystique and you'll receive a $50 U.S. Savings
Bond! How's that for an excuse to drive? A $50 U.S. Savings Bond and the chance
to put this terrific new sedan through its paces.

We think you'll find a lot to like as you drive Mystique. It has 21 unique features
never before offered by its major competitors.

Do you like clean air? Mystique's standard MicronAir Filtration System removes
virtually all pollen, road dust and other pollutants from air entering the car. It's an
especially nice feature if you happen to be bothered by allergies. :
Speaking of being bothered, taking a car in for service probably isn't one of your
top ten favorite things to do. That's why we've designed the standard Zetec DOHC
4-cylinder engine to go 60,000 miles before its first scheduled tune-up. Still too
soon? The optional Duratec DOHC V-6 isn't scheduled for its first tune-up untll
100,000 miles.

We even wanted to make driving in rain or snow more enjoyable. That's why
Mystique is available with an Anti-lock Brake System (ABS) and All-Speed
Traction Control which helps you keep from spinning your wheels on slippery
surfaces. - '
Mystique has a few features we hope you'll never use. Like dual air bags and high-
tensile, boron-steel door beams which help Mystique meet all 1997 federal safety
standards, today.

So get behmd the wheel of Mercury Mysthue and see what all the excitement is
about. Remember to bring the certificate below to the dealership named when you
take your test drive and you'll receive a $50 United States Savings Bond. One
drive in Mystique and you'll understand -- it's a whole new Mercury.

Sincerely,

Keith C. Magee N
Vice President, General Manager
Lincoln-Mercury Division

Ford Motor Company

P.S. A §50 U.S. Savings Bond is yours when you test drive a 1995 Meréury
ystique, but only if you act soon. Offer expires January 31, 1995.

~ = Always wear your safety belt. MicronAir is a registered U.S. trademark of Freudenberg Nonwovens.
' 01100231
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as

-required by the Commission's Rules; and :

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comment filed thereafter by an interested person pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Ford Motor Company, is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Delaware, with its offices and principal place of business
located at The American Road, in the City of Dearborn, State of
Michigan.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest. : :
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ORDER

L.

It is ordered, That respondent, Ford Motor Company, a
corporation, its successors and assigns, and its officers, and
respondent's agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the labelling, advertising, promotion, offering for
sale, sale or distribution of the "MicronAir Filtration System" as
configured in the 1995 Lincoln Continental or 1995 Mercury
Mystique or any substantially similar product in or affecting
commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from making any
representation, directly or by implication, that such product removes
virtually all pollutants. For the purposes of this order, "substantially
similar product" shall mean any automotive cabin air filter which is
an electrostatic filter, consisting of layers of non-woven fabric, with
at least one layer that has been electrically charged.

II.

It is further ordered, That respondent, Ford Motor Company, a
corporation, its successors and assigns, and its officers, and
respondent's agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labelling, advertising, promotion,
offering for sale, sale or distribution of any automotive cabin air
filter, in or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
making any representation, in any manner, directly or by implication,
about the efficacy of any such product in reducing or removing
pollutants, unless such representation is true, and at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence, that substantiates such
representation. For purposes of this order, "competent and reliable
scientific evidence" shall mean tests, analyses, research, studies or
other evidence based on the expertise of professionals in the relevant
area, that has been conducted and evaluated in an objective manner
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by persons qualified to do so, using procedures generally accepted in
the profession to yield accurate and reliable results.

1.

It is further ordered, That for three (3) years after the last date of
dissemination of any. representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and |

B. All tests, reports, studies, surveys, demonstrations or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including written complaints from consumers.

IV.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.

V.

It is further ordered, That respondent shall, within ten (10) days
from the date of service of this order upon it, distribute a copy of this
order to each of its officers, agents, representatives or employees
engaged in the preparation, review or placement of advertising or
other materials covered by this order.

VL

It is further ordered, That this order will terminate on August 22,
2016, or twenty years from the most recent date that the United States
or the Federal Trade Commission files a complaint (with or without
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an accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however, that
the filing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years; ' _

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court

rules that the respondent did not violate any provision of the order,

and the dismissal or ruling is either not appealed or upheld on appeal,

then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate

between the date such complaint is filed and the later of the deadline

for appealing such dismissal or ruling and the date such dismissal or

ruling is upheld on appeal.

VIL.

It is further ordered, That respondent shall, within sixty (60) days
from the date of service of this order upon it, and at such other times
as the Commission may require, file with the Commussion a report,
in writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

YOUNG & RUBICAM INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3680. Complaint, August 22, 1996--Decision, August 22, 1996

This consent order prohibits, among other things, a New York-based advertising
agency from making any pollution-removal claims for Ford Motor Company's
MicronAir Filtration System or any similar cabin air filtration system, unless
such representations are true and the respondent possesses reliable and
competent scientific evidence to substantiate such representations.

Appearances

For the Commission: Linda Badger and Jeffrey Klurfeld.
For the respondent: Carlos Pefia, in-house counsel, New York,
N.Y.

COMPLAINT

'The Federal Trade Commission, having reason to believe that
Young & Rubicam Inc., a corporation ("Young & Rubicam" or
"respondent"), has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent Young & Rubicam is a New York
corporation, with its principal office or place of business located at
285 Madison Avenue, New York, New York.

~ PAR. 2. Young & Rubicam is now, and at all times relevant to
this complaint has been an advertising agency for Ford Motor
Company ("Ford") and the Lincoln-Mercury Dealers Associations
("LMDAs"). Young & Rubicam has prepared and disseminated
advertising materials to promote the sale of Ford's Mercury Mystique
and Lincoln Continental automobiles. These advertisements have
included claims regarding the efficacy of the MicronAir Filtration
System, a cabin air filter installed in Mercury Mystique and Lincoln
Continental automobiles.



80 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122 F.T.C.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Young & Rubicam has prepared and disseminated or has
caused to be disseminated advertisements for the MicronAir Filtration
System, including but not necessarily limited to the attached Exhibits
A-H. These advertisements contain the following statements:

A. "Eat No One's Dust.
All-New Mercury Mystique With Exclusive MicronAir Filter.
Here, quite literally, is a breath of fresh air in automotive design. The new
Mercury Mystique. The only car in its class with a MicronAir filter that removes
virtually all dust, pollen and other impurities from the interior." (Exhibit A: print
ad).

B. "MicronAir Filtration System screens out virtually all pollen, road dust and
potentially harmful air pollutants before they enter the car. This means allergy
sufferers, and anyone concerned with air pollution, can breathe easier." (Exhibit
B: promotional material).

C. "Dear Mr. Sample,

Do you like clean air? Mystique's standard MicronAir Filtration System removes
virtually all pollen, road dust and other pollutants from air entering the car. It's an
especially nice feature if you happen to be bothered by allergies." (Exhibit C:
promotional material).

D. "ANNCR: Introducing, the all-new Mercury Mystique. A car that can help
bar pollutants and pollen from your environment. With an air filtration system
ordinarily found in cars costing thousands more." (Exhibit D: television
commercial). '

E. "MALE ANNCR: How about the all-new Mercury Mystique...It's loaded
with features unique to its class.

FEMALE ANNCR: (SARCASTICALLY) Magical features?

MALE ANNCR: Well Mystique's air filter does remove dust, pollen and hannful
pollutants from the air before they reach the car's interior.

FEMALE ANNCR: Pretty impressive!" (Exhibit E: radio commercial).

F. "And you can breathe easy thanks to the MicronAir Filtration System that
removes all pollen and other pollutants...a decided advantage when you're driving
- in dusty desert air...and an advantage you can't get from either Accord or Altima."
(Exhibit F: print ad).

G. "*MicronAir Filtration System
Removes virtually all pollutants from the cabin." (Exhibit G: print ad).

H. "A MicronAir Filtration System to keep the passenger compartment
virtually air-pollutant and pollen free." (Exhibit H: print ad).

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A-H,
respondent has represented, directly or by implication, that the



YOUNG & RUBICAM INC. 81

79 Complaint

MicronAir Filtration System removes virtually all pollutants likely to
be encountered by a driver.

PAR. 6. In truth and in fact, the MicronAir Filtration System
does not remove virtually all pollutants likely to be encountered by
a driver. For example, the MicronAir Filtration System has no effect
on gaseous pollutants, such as hydrocarbons, carbon monoxide, and
nitrogen oxides. Therefore, the representation set forth in paragraph
five was, and is, false and misleading.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A-H,
respondent has represented, directly or by implication, that at the time
it made the representation set forth in paragraph five, respondent
possessed and relied upon a reasonable basis that substantiated such
representation. '

PAR. 8. In truth and in fact, at the time it made the representation
set forth in paragraph five, respondent did not possess and rely upon
a reasonable basis that substantiated such representation. Therefore,
the representation set forth in paragraph seven was, and is, false and
misleading.

PAR. 9. Respondent knew or should have known that the -
representations set forth in paragraphs five and seven were, and are,
false and misleading.

PAR. 10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Section 5(a) of the Federal Trade Commission Act.
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EXHIBIT A

EatNoOne’s Dust.

M,New Here, quite literally, is a breath of fresh air
: in automotive design. The new Mercury
Mercury Mystique  Myscique. The onroms i iy Mereury
\Nl‘th EXCIUSIVE Micron Air filter that removes virtually
: . oT" all dust, pollen and other impurities from
MicronAir Filter the incerior
The Micron Air filter is particularly
useful should you ever find yourself follow-
ing another car on a dusty road. Then again,
given the performance of Mystiques avail-
able 24-valve Durater V-6, such occasions
could be rare. And with Durarec, Mystique
is the only car in its class’ that goes 100000
miles berween scheduled tune-ups. .
‘The Duratec V-6 and Micron A ir filter
are just two of Mystique’s 21 first-in-class
innovations. You'll also find things like
all- tactic: ontrol, solar tinr glass
and a remote loce..re  stem™

Drive the n-v ..~ gae and you'll see
why we feel oo aniusta new car,
Its awhole r: = more
informarion, )

1 800 446-8- c# ZURY
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EXHIBIT B
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0001/0001

Mr. John A. Sample
123 Main Street

* Anytown, US 12345-6789

Dear Mr. Sample,

Every now and then an automobile like the all-new Mercury Mystique comes along
that is so different, so comfortable and so much fun to drive, you just can't wait for
the next excuse to get behind the wheel.

Right now, test drive a Mercury mystique and you'll receive a $50 U.S. Savings
Bond! How's that for an excuse to drive? A $50 U.S. Savings Bond and the chance
to put this terrific new sedan through its paces.

We think you'll find a lot to like as you drive Mystique. It has 21 unique features

_ never before offered by its major competitors.

Do you like clean air? Mystique's standard MicronAir Filtration System removes
virtually all pollen, road dust and other pollutants from air entering the car. It's an
especially nice feature if you happen to be bothered by allergies.

Speaking of being bothered, taking a car in for service probably isn't one of your
top ten favorite things to do. That's why we've designed the standard Zetec DOHC
4-cylinder engine to go 60,000 miles before its first scheduled tune-up. Still too
soon? The optional Duratec DOHC V-6 isn't scheduled for its first tune-up until
100,000 miles.

We even wanted to make driving in rain or snow more enjoyable. That's why
Mystique is available with an Anti-lock Brake System (ABS) and All-Speed
Traction Control which helps you keep from spinning your wheels on slippery
surfaces. ‘

Mystique has a few features we hope you'll never use. Like dual air bags and high-
tensile, boron-steel door beams which help Mystique meet all 1997 federal safety
standards, today.

So get behind the wheel of Mercury Mystique and see what all the excitement is
about. Remember to bring the certificate below to the dealership named when you
take your test drive and you'll receive a $50 United States Savings Bond. One
drive in Mystique and you'll understand -- it's a whole new Mercury.

Sincerely,

Keith C. Magee

Vice President, General Manager
Lincoln-Mercury Division

Ford Motor Company

P.S. A $50 U.S. Savings Bond is yours when you test drive a 1995 Mercury
Mystique, but only if you act soon. Offer expires January 31, 1995.

- Always wear your safety belt. MicronAir is a registered U.S. trademark of Freudenberg Nonwovens.
01100231
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EXHIBIT D

YOUNG & RUBICAM DETROIT
200 Reraissance Center, Suite 1000 + Detroit, Michegan 48243 « (313) 446-8600

ILENAME: TSR.
DATE: 4/10/95 NEW COMML # LMS6-0892
JoB #: ‘DOA VAR J 51085 ORIGINAL COMM'L #:  LM56-0451
TILE: Mys Ani Rd 229 RECORD DATE/PLACE. Ron Rose Productions 4/6:95
LENGTH: 27403 TV EDIT DATE/PLACE: GTN 4/1035 ’
CLEENT: _ Waestern LMDA VO TALENT: Stave Cassuy
PRODUCT: Mercury Mystique QOC TALENT: Kate Jacksen
BY: SR/ MUSIC:
NUMBER:  As Recorded PRODUCER: Michael Julien
MASTER: M 41985
VIDEQ: AUDIO:

1| MUSIC: UNDER

SUPER: The All New Mercury Mystique
- 2| ANNCR: Introducing. the all-new Mercury Mystique. A car that can

3| help bar pollutants and pollen

4| from your environment.

5| With an air filtration system ordinarily found in cars costing
6 | thousands maore.

7| it also has an availabla V-6, Duratec engine that goes 100.00
SUPER: $229 mo./24 mos. g 9 00.000

First Month's Payment $229 : ; . :
Refundable Security Deposit $250 8| miles between scheduled tune-ups. Mercury Mystique. It won't be
Down Payment (Net of RCL Cash 1.500 ’ G "

Cash Dug at Sig(ning $1 ,)9?9 $ 9| spending much time in any garages--including your own

‘95 Mercury Mystique GS with PEP 371A

MSRP excluding title, taxes, licens fee. Lease 10
paymant based on average capitalized cost of
96.00% of MSRP lor 24-mo. closed-end Ford 11
Credit Red Carpet Leases purchased in the

Westem Region through ____. Some 12| Lease a Mystiqua now for just $229 a month
paymants higher, soma lower. See dealer for

paymantierms. Lessee may have option to 13| Hurry. Ofer ends May 14th.

buy vehicle at lease end weariear and ’

Fsage-over A0,000 3 3.1 Vike. Cradd 14| See your Lincoln-Mercury dealer.

' approvalinsurability determined by Ford
Credil. Take new retail dalivery from dealer

stock by 5/14/95. Total amount of monthly 15
payments is $5,496. For special laase terms
and $700 ACL cash, take new retail defivery 16
stock by 5/14/95.

17
3rand Sign (NEW)

- 18

SUPER: See Your Lincoln-Mercury Dealer.

19

2

-M56-0892
000 OIS 0
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EXHIBITE
YOUNG & RUBICAM DETROIT

200 Renaissance Cantar, Sulte 1000 - Detrolt, Michigan 48243 - (313) 446-8600

FILENAME: ~ RFH
DATE: 1735

JOB & LDVARRS0776
TITLE: a5 Less Than Accord & Altima Prod. RECORD DATE/PLACE: Ron Rose Productions 3/1/95

LENGTH: :60 Radio-
CLIENT: SEMAX
PRODUCT: Mystique
3Y: DMH
NUMBER: As Recorded
WASTER: RR#38500

MUSIC UP FULL
AT BEGINNING
THEN UNDER
rO END

sclaimer:

156276

12
13
14
15
16
17
18

19

NEW COMM'L #:
ORIGINAL COMM'L: LMRS6-276

EDIT DATE/PLACE: Ron Rose Productions 3/1/95

VO TALENT: Steve Cassidy

VO TALENT: Lynne Wooedison

MUSIC: “Put Me In A Marcury”-Sing RR#38500
PRODUCER: Tom Hillebrand

AUDIO:
SINGERS: Put me in a Mercury now.

MALE ANNCR: lt's March Magic at your Mercury dealer...

FEMALE ANNCR: (Interrupting) Magic? Gonna pull something out of a
hat?

MALE ANNCR: How about the all-new Mercury Mystique...lt's loaded with
featuras unique to its class.

FEMALE ANNCR: (SARCASTICALLY) Magical features?

MALE ANNCR: Wall Mystique's air fiter does remove dust, pollen and
harmiul poliutants from the air before they reach the car's interior.

FEMALE ANNCR: Pretty impressive!

MALE ANNCR: Car and Driver thought so, too. i judged Mystique to be
one of its ten best for '95.

FEMALE ANNCR: Must be magical to get on that list.

MALE ANNCR: Rtisl Plus, Mystique is priced mere than 15 hundred
dollars less than Nissan Altima. And over $2,300 less than Honda Accord.
Yet Mystique has more standard featuresthan either of them.

FEMALE ANNCR: Wow! So how long doas this magic last?

MALE ANNCR: March Magic ends April 3. MSRP comparison of
comparably equipped Mystique GS with PEP 371A and Nissan Altima GXE
with value option package and Honda Accord LX. Batter hurmy to your
nearest Mercury dealer today... and say (SNAPS FINGERS)

SINGERS: Put me in a Mercury now.

nnang-
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EXHIBITF

TesT DRIVE THE NEW MERCURY MYSTIQUE

AND GET A PHONE CARD GOOD FOR 30 MINUTES

OF FREE IDNG'DISTANCE PHONE TIME.

FREE FHONE TDME

Sound like a dream come que?Well, princh yourself
Its rue But Lincoln-Mercury dealers are old hands
at making dreams come mrue. Even free phone time.

How' T WCRKS

Simply stop tn toyour Lincoln-Mercury dealer and
test dnve the new Mercury <
Mysnque Not
onby will vou
have the auto-
monve eXpen-
ence of your
life. your dealer
wall gneyoua
callingcard.
good for 35 mun-
ures of free pncne
calis anywhere in
the zonanenal
United Sates.
comghments of
Lincoln-Mercury

THE BFTRENC
All Mysnque But no mystery Just another sure
thirg arealwanner Car and Driver put Mystique

on its Ten Best List . Autmmobie Magazine chose
Mystque tobe one of s All-Sars Mysaque .with

NaconA s s mpean: US qaaeman of Freusoneery Nameovem.

style. starmuna and inspiranonal moves, You'll
understand what we mean abour “style” as soon as
youwalk around Mystique, examining itsclean,
crisp lines. Smmina? The available 170 -horscpower
24-valve Duratec V-6 DOHC engine won't need its
first scheduled tune-up until the 100,000-mile
mark..an offer the comperition can't match.

And you can braathe casy
thanks 1o the Micron A’
Filtration System thatre-
moves all pollen and other
2 pollumnts .adecided

£} advanmge when you're
driving in dusty desert
air..and an advanage
you cant get from either
 Accord or Alnma. Why
this Mercury Mysauque
not only gets you where
YOUWENt o go Itgets
you there in a special way
Mystique. Its awhole new Mercury.

Don'T wart. DON'T WONDER

Test drive the new Mystque right now and walk
away with 30 free minutes of telephone ome. Ies
exciting..and profimble and you'll find ourin the best
way whry the competition isnit even close o marching

" this Mercury Mystique. Buthurryl Thisof ferends

March Jlst

000037

&7
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e B o SRS S e

The Perfect Balance Of Lincury And Technology.

| Front-wheel drive | 32-valve V-8 InTech™ system
Goes 100,000 miles berween scheduled rune-ups
| 12-function Me-mory Profile Adjuscs rwelve func-

] tions, from radio scadons to seat pos;':ians. for rwo
davers. | MicronAir® Filtradon System Removes vir-
tually all pollucaacs from the cabin | Dual air bags'

| And-lock brakes | Power lumbar support

fLrincoLnN

What A Luxury Car Should Be

Landmark LicalnMercury  Emuch Lincolo-Mercury . Kumpf Lineolnr-Meroury
Lakewooz. CO Aurora, CO Englewood CO
238-0551 360-8000 Sol-1560

Moy =aat cour Lifety bet

122 F.T.C.



89

YOUNG & RUBICAM INC.

Complaint

79

EXHIBITH

The All-New Lincoln Continent:

Hwom Is GomngTo Be AV;
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
. hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
Vlolatlon of the Federal Tradc Commission Act; and

The respondent its attorney, and counsel for the Commlssmn
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
* such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
~ for a period of sixty (60) days, and having duly considered the
comment filed thereafter by an interested person pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Young & Rubicam Inc., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 285 Madison Avenue, in the C1ty of New York, State of
New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceedmg and of the respondent, and the proceeding
is in the public interest. :
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ORDER
L

It is ordered, That respondent, Young & Rubicam, a corporation,
its successors and assigns, and its officers, and respondent's agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
advertising or promotion of the MicronAir Filtration System as
configured in the 1995 Lincoln Continental and the 1995 Mercury
Mystique or any substantially similar- product in or affecting
commerce, as "commerce" is defined in the Federal Trade
" Commission Act, do forthwith cease and desist from ‘making any
representation, directly or by implication, that such products remove
virtually all pollutants. For the purposes of this order, "substantially
similar product" shall mean any automotive cabin air filter which is
an electrostatic filter, consisting of layers of non-woven fabric, with
at least one layer that has been electrically charged.

II.

It is further ordered, That respondent, Young & Rubicam, a
corporation, its successors and assigns, and its officers, and
respondent's agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in.
connection with the advertising or promotion of any household or
automotive cabin air filter, in or affecting commerce, as "commerce"
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from making any representation, in any manner, directly
or by implication, about the efficacy of any such product in reducing
or removing pollutants, unless such representation is true, and at the
time of making such representation, respondent possesses and relies '
upon competent and reliable scientific evidence, that substantiates
such representation. For purposes of this order, "competent and
reliable scientific evidence" shall mean tests, analyses, research,
studies or other evidence based on the expertise of professionals in
the relevant area, that has been conducted and evaluated in an
objective manner by persons qualified to do so, using procedures
generally accepted in the profession to yield accurate and reliable
results.
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Provided, however, that it shall be a defense hereunder that the
respondent neither knew nor had reason to know of an inadequacy of
substantiation for the representation.

III.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including written complaints from consumers.

IV.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate

* respondent such as dissolution, assignment or sale resulting in the

emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.

V.

It is further ordered, That respondent shall, within ten (10) days
from the date of service of this order upon it, distribute a copy of this
order to each of its officers, agents, representatives or employees
engaged in the preparation or review of advertising or other materials
covered by this order.

VL

It is further ordered, That this order will terminate on August 22,
2016, or twenty years from the most recent date that the United States
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or the Federal Trade Commission files a complaint (with or without
an accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however, that
the filing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty-
years; '

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

" Provided further, that if such complaint is dismissed or a federal court

‘rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

VIL

It is further ordered, That respondent shall, within sixty (60) days
from the date of service of this order upon it, and at such other times
as the Commission may require, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

RAYTHEON COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3681. Complafnt, Sept. 3, 1996--Decision, Sept. 3, 1996

This consent order requires, among other things, a Massachusetts-based high
~ technology company to erect an information "firewall" for the duration of the
Navy competition, and prohibits the dissemination of any non-public
information concerning Raytheon's procurement of Chrysler Technologies
Holding, Inc. ("CTH") officials or employees, or receiving any non-public
information concerning the bid.

Appearances

For the Commission: James H. Holden. ,
For the respondent: Robert D. Paul, White & Case, Washington,
D.C. ‘

COMPLAINT

The Federal Trade Commission ("Commission"), having reason
“to believe that respondent, Raytheon Company ("Raytheon”), a
corporation subject to the jurisdiction of the Commission, has agreed
to acquire all of the voting securities of Chrysler Technologies
Holding, Inc. ("CTH"), a corporation subject to-the jurisdiction of the
Commission, in violation of Section 5 of the Federal Trade
Commission Act ("FTC Act"), as amended, 15 U.S.C. 45, and that
such acquisition, if consummated, would violate Section 7 of the .
Clayton Act, as amended, 15 U.S.C. 18 and Section 5 of the FTC Act,
as amended, 15 U.S.C. 45; and it appearing to the Commission that .
~ aproceeding in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges as follows:

I. DEFINITIONS

For purposes of this complaint the following definitions apply:
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\ 1. "Submarine high data rate satellite communications terminal”

means the system to be procured in the United States Department of
the Navy's scheduled competitive procurement of the submarine high
data rate satellite communications terminal, a satellite
communications system for use on U.S. Navy submarines that is
capable of, among other things, transmitting and receiving both super
high frequency and extremely high frequency signals.

2. "Antenna and terminal controls” means any current or future
equipment and services designed, developed, proposed or provided
by Electrospace Systems, Inc. in connection with the United States
Department of the Navy's procurement of the submarine high data

rate satellite communications terminal.

II. RESPONDENT

3. Respondent Raytheon is a corporation organized and existing
under and by virtue of the laws of the State of Delaware, with its
principal executive offices located at 141 Spring Street, Lexington,
Massachusetts. -

4. For purposes of this proceeding, respondent is, and at all times
relevant herein has been, engaged in commerce as "commerce” is
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12,
and is a corporation whose business is in or affecting commerce as
"eommerce" is defined in Section 4 of the FTC Act, as amended, 15
JU.S.C. 44.

I ACQUIRED COMPANY

5. Chrysler Technologies Holding, Inc. is a corporation organized
and existing under and by virtue of the laws of the State of Delaware,
with its principal executive offices located at 1000 Chrysler Drive,
Auburn Hills, Michigan. CTH's wholly-owned subsidiary,
Electrospace Systems, Inc. ("ESI"), researches and develops, among
other things, antenna and terminal controls.

6. CTH is, and at all times relevant herein has been, engaged in
commerce as "commerce" is defined in Section 1 of the Clayton Act,
as amended, 15 U.S.C. 12, and is a corporation whose business is in
or affecting commerce as "commerce" is defined in Section 4 of the
FTC Act, as amended, 15 U.S.C. 44.
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IV. THE ACQUISITION

7. On April 4, 1996, Raytheon and CTH entered into a Stock
Purchase Agreement whereby Raytheon will acquire all of the voting
securities of CTH for approximately $455 million.

V. THE RELEVANT MARKET

8. For purposes of this complaint, the relevant line of commerce
in which to analyze the effects of the acquisition is the research,
development, manufacture and sale of the submarine high data rate
satellite communications terminal. ,

9. For purposes of this complaint, the relevant geographic area in
which to analyze the effects of the acquisition is the United States. -

VI. TRADE AND COMMERCE

10. The market for the submarine high data rate satellite
communications terminal in the United States is highly concentrated
whether measured by Herfindahl-Hirschmann Indices ("HHI") or
concentration ratios.

11. Respondent and CTH's prime contractor, GTE Corporation,
are two of a very small number of competitors in the scheduled
procurement of the submarine high data rate satellite communications
terminal. \

12. Entry into the market for the research, development,
manufacture and sale of the submarine high data rate satellite
communications terminal would not occur in a timely manner to deter
or counteract the adverse competitive effects described in paragraph
thirteen because of the time required to research and develop the
necessary technology and because of the timing of the Department of
the Navy's scheduled procurement.

VII. EFFECTS OF THE ACQUISITION

13. The effects of the acquisition may be substantially to lessen
competition and to tend to create a monopoly in the relevant market
set forth above in violation of Section 7 of the Clayton Act, 15 U.S.C.
18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C.
45, by, among others ways, providing a means for respondent or GTE
Corporation to gain access to competitively sensitive non-public
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information concerning the other's submarine high data rate satellite
communications terminal designs and bidding strategies, whereby
actual competition between respondent and GTE Corporation would
be reduced.

VIIL. VIOLATIONS CHARGED

14. The acquisition agreement described in paragraph seven
constitutes a violation of Section 5 of the FTC Act, as amended, 15
U.S.C. 45. .

15. The acquisition described in paragraph seven, if
consummated, would constitute a violation of Section 7 of the
. Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. 45. .

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by respondent of all of the voting
securities of Chrysler Technologies Holding, Inc. ("CTH"), and the
respondent having been furnished thereafter with a copy of a draft of
complaint that the Bureau of Competition presented to the
Commission for its consideration and which, if issued by the
Commission, would charge respondent with violations of Section 7
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and

Respondent, its attorneys, and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days now in further conformity with
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the procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Raytheon Company ("Raytheon") is a corporation
organized, existing and doing business under and by virtue of the
laws of the state of Delaware, with its office and principal place of
business located at 141 Spring Street, Lexington, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest.

ORDER
I

It is ordered, That, as used in this order; the following definitions
shall apply:

A. "Respondent” or "Raytheon" means Raytheon Company, its
directors, officers, employees, agents, representatives, predecessors,
successors and assigns; its subsidiaries, divisions, groups, affiliates,
partnerships and joint ventures controlled by Raytheon Company, and -
the respective directors, officers, employees, agents, representatives,
successors and assigns of each. For purposes of paragraph II of this
order, Raytheon does not include ESL

B. "CTH" means Chrysler Technologies Holding, Inc., a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware with its principal office
and place of business located at 1000 Chrysler Drive, Auburn Hills,
" Michigan, its directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled by CTH,
and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.

C. "ESI" means Electrospace Systems, Inc., a wholly-owned
subsidiary of Chrysler Technologies Holding, Inc., with its principal
office and place of business located at 1301 East Collins Boulevard,
Richardson, Texas, or any other entity within or controlled by
Chrysler Technologies Holding, Inc. that is engaged in, among other
things, the research, development, manufacture or sale of antenna and
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terminal controls, its directors, officers, employees, -agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by ESI (or such similar entity), and the respective directors, officers,
employees, agents, representatives, successors and assigns of each.

D. "Commission" means the Federal Trade Commission.

E. "Submarine high data rate satellite communications terminal”
means the system to be procured in the United States Department of
the Navy's scheduled competitive procurement of the submarine high
data rate satellite communications. terminal, - a satellite
communications system for use on U.S. Navy submarines that is
capable of, among other things, transmitting and receiving both super
- high frequency and extremely high frequency signals.

F. "Antenna and terminal controls" means any current or future

~ equipment and services designed, developed, proposed or provided
by ESI in connection with the United States Department of the Navy's
procurement of the submarine high data rate satellite cornmumcatlons
terminal. :

G. "Non-public information of Raytheon" means any information
not in the public domain and in the possession or control of Raytheon
relating to the submarine high data rate satellite communications
terminal. «

H. "Non-public mformatzon of ESI" means any information not in
the public domain and in the possession or control of ESI relating to
the submarine high data rate satellite communications terminal, and
any information not in the public domain furnished by Rockwell
International Corporation or GTE Corporation or any other company

‘to ESI in its capacity as subcontractor to Rockwell Internatiorial
Corporation in connection with the U.S. Navy's procurement of the
submarine high data rate satellite communications terminal.

L. "Acquisition” means Raytheon's acquisition of all of the votmg :

securities of Chrysler Technologies Holdmg, Inc.

II.
It is further ordered, That
- A. Raytheon shall not prov1de d1sclose or otherwise ‘make

available, directly or indirectly, to ESI-any non-public information of
Raytheon until either: (1) the United States Department of the Navy
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selects only one supplier for the submarine high data rate satellite
communications terminal; or (2) the United States Department of the
Navy cancels its procurement of the submarine high data rate satellite
communications terminal entirely.

B. Raytheon shall not obtain or seek to obtain, directly or
indirectly, any non-public information of ESI until either: (1) the
United States Department of the Navy selects only one supplier for
the submarine high data rate satellite communications terminal; or (2)
the United States Department of the Navy cancels its procurement of
the submarine high data rate satellite communications terminal
entirely.

I1I.

It is further ordered, That respondent shall comply with all terms
of the Interim Agreement, attached to this order and made a part
hereof as Appendix I. Said Interim Agreement shall continue in effect
until the provisions in paragraph II of this order are complied with or
until such other time as is stated in said Interim Agreement.

IV.

It is further ordered, That within twenty (20) days of the date this
order becomes final, and annually on the anniversary of the date this
order becomes final until either the United States Department of the
Navy selects only one supplier for the submarine high data rate
satellite communications terminal or cancels its procurement of the
submarine high data rate satellite communications terminal entirely,
and at such other times as the Commission may require, respondent
shall file a verified written report with the Commission setting forth
in detail the manner and form in which it has complied and is
complying with paragraph II of this order.

V.

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment, sale resulting in the
emergence of a successor corporation, or the creation or dissolution
of subsidiaries or sale of any division or any other change in the

v
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- corporation, in each instance where such change may affect
* compliance obligations arising out of the order.

VL

It is further ordered, That, for the purpose of determining or
securing compliance with this order, and subject to any legally
recognized privilege and applicable United States Government
national security requirements, upon written request, and on
reasonable notice, respondent shall permit any duly authorized
representatives of the Commission:

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondent, relating to any matters contained in
this order; and

B. Upon five (5) days' notice to respondent, and without restraint
or interference from respondent, to interview officers, directors, or
employees of respondent, who may have counsel present, regarding
any such matters.

VIL

It is further ordered, That respondent’s obligations under this
order shall terminate when either: (1) the United States Department
of the Navy selects only one supplier for the submarine high data rate
satellite communications terminal; or (2) the United States
Department of the Navy cancels its procurement of the submarine
high data rate satellite communications terminal entirely.

APPENDIXI

INTERIM AGREEMENT -

This Interim Agreement is by and between Raytheon Company
("Raytheon"), a corporation organized and existing under the laws of
the State of Delaware, and the Federal Trade Commission (the
"Commission"), an independent agency of the United States
Govermment, established under the Federal Trade Commission Act of
1914, 15 U.S.C. 41, et seq.
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PREMISES

Whereas, Raytheon has proposed to acquire all of the outstanding
voting securities of Chrysler Technologies Holding, Inc.; and

Whereas, the Commission is now investigating the proposed
Acquisition to determine if it would violate any of the statutes the
Commission enforces; and

Whereas, if the Commission accepts the Agreement Containing—
Consent Order ("Consent Agreement"), the Commission will place it
on the public record for a period of at least sixty (60) days and
subsequently may-either withdraw such acceptance or issue and serve
its complaint and decision in disposition of the proceeding pursuant
to the provisions of Section 2.34 of the Commission's Rules; and

Whereas, the Commission is concerned that if an understanding
is not reached during the period prior to the final issuance of the
Consent Agreement by the Commission (after the 60-day public
" notice period), there may be interim competitive harm, and divestiture
or other relief resulting from a proceeding challenging the legality of
the proposed Acquisition might not be possible, or might be less than
an effective remedy; and

Whereas, Raytheon entering 1nt0 this Interim Agreement shall in
no way be construed as an admission by Raytheon that the proposed
Acquisition constitutes a violation of any statute; and

Whereas, Raytheon understands that no act or transaction --
contemplated by this Interim Agreement shall be deemed immune or
exempt from the provisions of the antitrust laws or the Federal Trade
Commission Act by reason of anything contained in this Interim
Agreement.

Now, therefore, Raytheon agrees, upon the understanding that the
Commission has not yet determined whether the proposed
Acquisition will be challenged, and in consideration of the
Commission's agreement that, at the time it accepts the Consent
Agreement for public comment, it will grant early termination of the
Hart-Scott-Rodino waiting period, as follows:

1. Raytheon agrees to execute and be bound by the terms of the
order contained in the Consent Agreement, as if it were final, from
the date Raytheon signs the Consent Agreement.

2. Raytheon agrees to deliver, within three (3) days of the date the
Consent Agreement is accepted for public comment by the
Commission, a copy of the Consent Agreement and a copy of this
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Interim Agreement to the United States Department of Defense,
Rockwell International Corporation, and GTE Corporation.
3. Raytheon agrees to submit, within twenty (20) days of the date
the Consent Agreement is signed by Raytheon, an initial report,
~ pursuant to Section 2.33 of the Commission's Rules, signed by
Raytheon setting forth in' detail the manner in which Raytheon will
comply with paragraph II of the Consent Agreement.

4. Raytheon agrees that, from the date Raytheon signs the
Consent Agreement until the first of the dates listed in subparagraphs
4.a. and 4.b., it will comply with the prov1sxons of this Interim
Agreement: :

a. Ten (10) business days after the Commission withdraws its
~acceptance of the Consent Agreement pursuant to the prov131ons of
~ Section 2.34-of the Commission's Rules; or
b. The date the Commission finally issues its Complaint and its
'Decision and Order. :

5. Raytheon waives all rights to contest the validity of this Interim
Agreement. - |

6. For the purpose of determining or securing compliance with
this Interim Agreement, subject to.any legally recognized privilege
and applicable United States Government national security
requirements, and upon written request, and on reasonable notice,
Raytheon shall permit any duly authorized representatwe or
representatives of the Commission:

a. Access, during the office hours of Raytheon and in the presence
of counsel, to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and other records and documents in the
possession or under the control of Raytheon relating to eompliance
with this Interim Agreement; and

b. Upon five (5) days' notice to Raytheon and without restramt or
interference from it, to interview officers, directors, or employees of
Raytheon, who may have counsel present, regarding any such
matters. -

J

7. This Interim Agreement shall not be bmdlng until accepted by

the Commission.
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IN THE MATTER OF

PRECISION MOULDING CO., INC

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3682. Complaint, Sept. 3, 1996--Decision, Sept. 3, 1996

This consent order prohibits, among other things, a California-based supplier of
wood products used to construct frames for artists' canvases from requesting,
suggesting, urging or advocating that any competitor raise, fix or stabilize
prices or price levels, and from entering into any agreement or conspiracy to
fix, raise or maintain prices.

Appearances

For the Commission: Michael Antalics, William Lanning and
William Baer.

For the respondent: Bruce Ryan Paul, Hastings, Janoﬁky &
Walker, Washington, D. C

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Precision Moulding
Co., Inc., a corporation, hereinafter sometimes referred to as
respondent or "Precision," has violated the provisions of said Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complamt
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Precision Moulding Co., Inc. is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of California with its office and
principal place of business located at 3308 Cyclone Court,
Cottonwood, California, and its mailing address at P.O. Box 406,
Cottonwood, California.

PAR. 2. Respondent is now, and for some tlme has been, engaged
in the manufacture, advertising, offering for sale, sale and distribution
of stretcher bars and other wood products. A "stretcher bar" is an art
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supply wood product which when assembled with three other
stretcher bars comprises a rectangular frame over which a canvas
used for painting is stretched. Stretcher bars come in various lengths
and widths, but are usually between 6" to 120" in length. Precision
is the dominant supplier of commercial stretcher bars in the United
States.

PAR. 3. Respondent maintains and has maintained a substantial
course of business, including the acts and practices as hereinafter set
forth, which are in or affect commerce, as "commerce" is defined in
the Federal Trade Commission Act.

PAR. 4. Between January and May of 1995, respondent became
aware that a new competitor was soliciting the business of its
customers. These customers provided respondent with written
documentation that the competitor was offering stretcher bars at
prices below those offered by respondent. Upon reviewing the
" information concerning the competitor's prices, the President of the
respondent stated that the competitor's prices were "ridiculous."

PAR. 5. At all times relevant herein, respondent perceived the
competitor as a competitive threat because of the competitor's low
prices. Between January and May of 1995, respondent intentionally
delayed a scheduled across-the-board increase in the price of its
stretcher bars because of the competitive threat posed by the
competitor.

PAR. 6. In May of 1995, the President and General Manager of
the respondent planned to travel to the eastern United States, in part,
to make an unannounced visit to its competitor.

PAR. 7. On or about June 23, 1995, the President and General
Manager of respondent visited the headquarters of the new competitor
and met with an officer thereof. During the meeting, the General
Manageér of respondent told the competitor that its prices for stretcher
bars were "ridiculously low." He also told the competitor that he did
not "have to give the product away." This was understood by the
competitor to be an invitation to fix prices. At this point, the
competitor advised the respondent's representatives that he was aware
that price fixing was illegal and did not want to get "contaminated."
The competitor then implored the respondent's representatives to
refrain from further discussion concerning prices. -

PAR. 8. After a brief discussion about equipment, the
respondent's representatives returned to a discussion about prices.
The General Manager of the respondent threatened the competitor
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with a price war and told the competitor that the competitor would
not be able to survive a price war with Precision. At this pomt the
competitor reiterated that the respondent's discussion of prices was
"dangerous" from a legal perspective, and the competitor advised the
respondent that the conversation was over.

PAR. 9. After the June 1995 meeting and throughout the
remainder of 1995, respondent continued to delay the implementation
of its scheduled across-the-board price increase for its stretcher bars
until it could ascertain whether the competitor would continue to be
a competitive threat.

PAR. 10. The conduct described in paragraphs seven and eight
constituted an implicit invitation by respondent to its competitor to
raise prices of stretcher bars and refrain from competition. The
invitation, if accepted, would have constituted an agreement in
restraint of trade.

PAR. 11. The aforesaid acts and practices constitute unfair
methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act. The acts and
practices herein alleged are continuing and will continue in the

absence of the relief herein requested.

DECISION AND ORDER

The Federal Trade Commission ("Commission"), having initiated
an investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of complaint which the Bureau of
Competition proposed to present to the Commission .for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and . o :

The respondent, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and '
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The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Precision Moulding Co., Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of California, with its office and principal place of
business located at 3308 Cyclone Court, Cottonwood, California, and
its mailing address at P.O. Box 406, Cottonwood, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceedmg
is in the public interest.

ORDER

L.
For purposes of this order, the following definitions shall apply:

A. "Respondent" means Precision Moulding Co., Inc., its
directors, officers, employees, agents and representatives,
predecessors, successors and assigns; its subsidiaries, divisions, and
groups, and affiliates controlled by Precision Moulding Co., Inc., and
the respective directors, officers, employees, agents and
representatives, successors, and assigns of each.

B. "Stretcher bar products” means an art supply wood product
which when assembled comprises a rectangular frame over which a
canvas used for painting is stretched, and includes any size of
stretcher bar.

II. -

It is ordered, That respondent, directly or indirectly, through any
corporation, subsidiary, division or other device, in connection with
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the manufacture, advertising, offering for sale, sale or distribution of
any stretcher bar products, in or affecting commerce, as "commerce"
is defined in the Federal Trade Commission Act, forthwith cease and
desist from:

A. Requesting, suggesting, urging, or advocating that any
competitor raise, fix or stabilize prices or price levels, or engage in
any other pricing action; and

B. Entering into, attempting to enter into, adhering to, or
maintaining any combination, conspiracy, a agreement, understanding,
plan or program with any competitor to fix, raise, establish, maintain
or stabilize prices or price levels.

Provided, that nothing in this order shall prohibit respondent from:
(1) agreeing to sell or distribute its stretcher bar products to its
competitors, and (2) negotiating or agreeing upon the price which any
of its stretcher bar products will be sold to its competitors.

III.
It is further ordered, That respondent shall:

A. Within thirty (30) days of the date on which this order
becomes final, provide a copy of this order to all of its directors,
officers, and management employees;

B. For a period of three (3) years after the date on which thls
order becomes final, and within ten (10) days after the date on which
any person becomes a director, officer, or management employee of
respondent, provide a copy of this order to such person; and

C. Require each person to whom a copy of this order is furnished
pursuant to subparagraphs IIL. A and B of this order to sign and submit
to Precision Moulding Co., Inc. withing thirty (30) days of the receipt
thereof a statement that: (1) acknowledges receipt of the order; (2)
represents that the undersigned has read and understands the order;
and (3) acknowledges that the undersigned has been advised and
understands that non-compliance with the order may subject
Precision Moulding Co., Inc. to penalties for violation of the order.



3,2016.

PRECISION MOULDING CO., INC. 109

104 Decision and Order

IV.
It is further ordered, That respondent shall:

A. Within sixty (60) days from the date on which this order
becomes final, and annually thereafter for three (3) years on the
anniversary date of this order, and at such other times as the
Commission may by written notice to the respondent require, file
with the Commission a verified written report setting forth in detail
the manner and form in which respondent has complied and is
complying with this order;

- B. For a period of three (3) years after the order becomes final,
maintain and make available to the staff of the Federal Trade
Commission for inspection and copying, upon reasonable notice, all
records of communications with competitors of respondent relating
to any aspect of pricing for stretcher bar products, and records
pertaining to any action taken in connection with any activity covered
by Parts II, III and IV, of this order; and |

C. Notify the Commission at least thirty (30) days prior to any
change in respondent such as dissolution, assignment or sale resulting
in the emergence of a successor corporation, the creation or

dissolution of subsidiaries, or any other change in the corporation that

may affect compliance obligations arising out of this order.
V.

It is further ordered, That this order shall terminate on Séptember
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IN THE MATTER OF

COCA-COLA BOTTLING CO. OF THE SOUTHWEST
. Docket 9215. Interlocutory Order, September 9, 1996

ORDER RETURNING MATTER TO ADJUDICATION
AND DISMISSING COMPLAINT

In 1984, Coca-Cola Bottling Company of the Southwest
("CCSW") acquired the Dr Pepper and Canada Dry carbonated soft
drink franchises for the San Antonio, Texas area from the San
* Antonio Dr Pepper Bottling Company, a wholly-owned subsidiary of
the parent Dr Pepper concentrate company. On July 29, 1988, the
- Commission issued an administrative complaint alleging, inter alia,
‘that this acquisition was likely substantially to lessen competition, in
violation of Section 5 of the FTC Act, 15 U.S.C. 45, and Section 7 of
the Clayton Act, 15 U.S.C. 18. The Notice of Contemplated Relief in
the administrative complaint included a provision that would have
required divestiture of the Dr Pepper and Canada Dry licenses.

Hearings on the complaint were held before an administrative law
judge ("ALJ") from July to October 1990. On June 14, 1991, the ALJ
1ssued an initial decision dismissing the complaint. Applying Clayton
Act standards, the ALJ concluded that the relevant product market
included all carbonated soft drinks and other similar non-carbonated
beverages; that the relevant geographic market was broader than the

10-county San Antonio area pleaded in the complaint; that entry was
not difficult; that competition had been significant; that no customer
had complained; and that there was accordingly no likelihood of
anticompetitive effects from the transaction. ,

FTC counsel for the complaint appealed that decision to the full
Commission. On August 31, 1994, the Commission issued a Final
Order and Opinion in which the Commission concluded, inter alia,
that CCSW's acquisition of the Dr Pepper franchise violated the FTC
Act and the Clayton Act, and reversed the ALJ's initial decision. The
Commission concluded that the relevant product market was branded
carbonated soft drinks; that the relevant geographic market was the
10-county San Antonio area; that entry into the market was difficult;
that the acquisition had raised CCSW's market share from 44.7% to
54.5%; that the market was highly concentrated; and that the
acquisition substantially increased the likelihood of collusion among
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soft drink bottlers. For reasons differing from those of the ALJ, the
Commission also concluded that CCSW's acquisition of the Canada
Dry franchise did not violate the FTC Act or the Clayton Act.

In its decision, the Commission expressly rejected CCSW's
contention that the legality of the transaction should be judged under
the Soft Drink Interbrand Competition Act of 1980 ("SDICA"), 15
U.S.C. 3501-3503. That Act provides that "[n]othing contained in any
antitrust law shall render unlawful the inclusion and enforcement in
any [soft drink] trademark licensing contract" of "provisions granting
the licensee the sole and exclusive right to manufacture, distribute,
and sell such product in a defined geographic area," so long as "such
product is in substantial and effective competition with other products
of the same general class in the relevant market or markets." 15
U.S.C. 3501. The Commission concluded, however, that the SDICA
was designed to establish the standard for judging the legality of a
concentrate manufacturer's grant of exclusivity to a licensee, rather
than to establish the legality of a bottler's acquisition of licenses to
bottle competing soft drink brands. The Commission issued a Final
Order requiring CCSW to divest the Dr Pepper license and related
assets, and requiring CCSW to obtain prior Commission approval for
future soft drink license acquisitions.

Following issuance of the Commission's opinion, CCSW filed a
petition for review with the United States Court of Appeals for the
Fifth Circuit. On June 10, 1996, the Fifth Circuit entered a decision
vacating and remanding the Commission's decision. The Court of
Appeals held that the standards of the SDICA governed the
transaction, and hence that the Commission had used the wrong legal
standard in concluding that Section 5 of the FTC Act prohibited this
change in distribution. The court vacated the Commission’s
divestiture order and remanded the case to the Commission for
further proceedings to determine the transaction's validity under the
SDICA's "substantial and effective competition" standard.

The Commission disagrees with the Fifth Circuit's application of
the SDICA in this case. The SDICA -- an amendment to the antitrust
laws passed in 1980 -- was designed to terminate the Commission's
1970's challenge to the use of exclusive territories in soft drink
bottling licenses, and to govern any future challenges to the use of
exclusivity provisions in soft drink franchises. The statute has
accomplished that purpose. See, Coca-Cola Co. v. FTC, 642 F.2d
1387 (D.C. Cir. 1981). Nothing in the language or legislative history



112 FEDERAL TRADE COMMISSION DECISIONS

Interlocutory Order 122 F.T.C.

~ of the statute suggests that it was intended to govern Clayton Act
challenges to the acquisition by a soft drink bottler of the license to
bottle a competing brand, where the challenge is not premised on the
exclusivity of the license whose acquisition is being challenged.
Notwithstanding our view that the Court of Appeals has misapplied
the SDICA in this case, the Commission has determined not to seek
further review of the court's decision. The court's decision, by its
express terms, "hold[s] only that the Soft Drink Act applies in a case
such as this one in which the manufacturer sells its wholly-owned
bottling subsidiary and then enters the downstream market by
licensing an independent distributor for the first time" (emphasis
added). Given market conditions in the soft drink bottling industry,
the circumstances described in the court's holding are not likely to
present themselves in any future case. For this reason, the Court of
Appeals's decision is highly unlikely to affect the Commission's
future enforcement of the Clayton Act against combinations of
competing soft drink brands, even in markets within the Fifth Circuit,
-Accordingly, the Commission has concluded that seeking further
review of the decision would be unwarranted.

With respect to the present case, the Commission has concluded
that, in light of the age of the challenged transaction, the limited size
of the market, and the age of the record evidence regarding the
competitive impact of the challenged acquisition, further expenditure
of resources on this case would not be in the public interest.

For these reasons, the Commission has determined not to seek
further judicial review, to return the matter to adjudication, and to
dismiss the complaint. Therefore,

It is ordered, That this matter be, and it hereby is, returned to
adjudication, and

1t is further ordered, That the complamt in this matter be, and it
hereby is, dismissed. :

Commissioner Azcuenaga and Commissioner Starek recused.
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IN THE MATTER OF

HARPER & ROW PUBLISHERS, INC.
Docket 9217. Interlocutory Order, September 10, 1 996

ORDER RETURNING MATTERS TO ADJUDICATION
. AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers. _

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
'respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints.

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.’ Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

: Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Comrrzlission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985). ' :

4 E.g., YKK (US.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American -
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
‘with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent. .

7 Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

MACMILLAN, INC.
Docket 9218. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(¢) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action 1s
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potent1al benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and '

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a

conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores’ and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.

‘Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.> This is simply not a valid reason to
dismiss the complaints.

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.” Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Cominission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

! Proposed consent agreements having been exccuted by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry. '

To the extent that the majority may intend to'suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under

well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985).

E.g., YKK (U.S.A,) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.



120 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statemnent 122 F.T.C.

could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate ‘additional
investigations, not to dismiss these complaints. As far as [ know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective. ,

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

) Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

THE HEARST CORPORATION, ET AL.
Docket 9219. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

‘The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers. '

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores”
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. ~These
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developments may limit the potentlal benefits of the proposed
consent agreements.

The Commission could- attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to- negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order,
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

1t is ordered, That these matters be and they hereby are, returned
to adjudication, and

1t is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements, the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision. :

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores’ and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.? This is simply not a valid reason to
dismiss the complaints. ' '

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may Jimit the potential benefits of
the proposed consent agreements.” This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.? Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is ‘not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

L Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price-discrimination is not a thing of the
past in the industry. :

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985).

E.g., YKK (US.4.) Inc., 98 FTC 25 (1981): See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall .. . cease and desist from
discriminating in price" by selling to two purchasers at different prices. '
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

5 Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

THE PUTNAM BERKLEY GROUP, INC.
Docket 9220. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- siX of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C.45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues - the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. ~These



126 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statement 122 ET.C.

developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
‘however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and 7

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting. «

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.
~ The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints. B
Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.” Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

Proposeﬁ consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commlssmn s Rules of Practice on November 12, 1992. g

The private Robinson-Patman actionis brought by the American Booksellers Assaciation
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Cammumcanons Inc.,
105 FTC 342 (1985).

Eg., YKK(US.A.) Inc., 98 FTC 25 (1981) See also the form of notice order the Cormmission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.



128 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statement 122 F.T.C.

could have rejected the orders and returned the matters to
adjudication. - -
Third, the majority expresses dismay that orders against the six
- book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
- publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.
Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.
The unfortunate choice to dismiss the complaints may mdeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended. ‘

 Idissent. . s »

: Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF
SIMON & SCHUSTER INC.
- Docket 9221. Im‘erlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

. The complalnts in these matters, 1ssued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detnment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concermng
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores”
and warehouse or "club" stores. Moreover, it appears that major book
publlshers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements. '

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In

view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudmatlon and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements, the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision. - ;
The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure-. . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It'is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints. . \ '
Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements.” This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concemn about the remedial
effectiveness of the proposed orders.’ Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
‘sought appropriate revisions in the proposed consent orders, or it

! Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry. )

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985). : ‘

E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If-what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement,
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

? Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

RANDOM HOUSE, INC.
Docket 9222. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers - violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(2),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
- make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth-of "superstores"
and warchouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission " staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or

_prudent use of scarce public resources. -

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

1t is ordered, That these matters be, and they hereby are, returned
to adjudication, and

1t is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

_ Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting. -

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,’ the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes
- might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not'a valid reason to
dismiss the complaints. |

- Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.” Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

¢ Proposcd consent agreements having been executed by the respondents and comp]ainf counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992. ,

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry. .

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Ic.,
105 FTC 342 (1985).

4 E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites-the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

2 Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). o
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IN THE MATTER OF

NEW BALANCE ATHLETIC SHOE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3683. Complaint, Sept. 10, 1996--Decision, Sept. 10, 1996

This consent order prohibits, among other things, the Massachussetts-based
corporation from fixing, controlling, or maintaining the prices at which
retailers advertise, promote or offer for sale any New Balance athletic or
casual footwear. The order also prohibits the respondent from coercing or
pressuring any retailer to maintain or adopt any resale price and from
attempting to secure a retailer's commitment to any resale price. In addition,
the order prohibits the respondent, for ten years, from notifying a retailer in
advance that the retailer is subject to partial or temporary suspension or
termination as a New Balance dealer if it advertises products below New
Balance's designated resale price.

Appearances

For the Commission: Michael J. Bloom and Pamela 4. Gill.
For the respondent: Paul R. Gauron, Goodwin, Procter & Hoar,
Boston, MA.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(15 U.S.C. 41 et seq.), and by virtue of the authority vested in it by
said Act, the Federal Trade Commission, having reason to believe
that New Balance Athletic Shoe, Inc. (hereinafter "respondent") has
violated the prov1s10ns of Section 5 of the Federal Trade Commission
Act, and it appearing to the Commission that a proceedmg by it in
respect thereof would be in the public interest, hereby issues this
complaint stating its charges as follows:

PARAGRAPH 1. Respondent New Balance Athletic Shoe, Inc.
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Massachusetts, with its principal
place of business located at 61 North Beacon Street, Boston,
Massachusetts.
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PAR. 2. Respondent is now, and for some time has been, engaged
in the offering for sale, sale, and distribution of athletic footwear to
retail dealers located throughout the United States, including many of
the nation's largest retail chains. :

PAR. 3. Respondent maintains, and has maintained, a substantial
course of business, including the acts or practices alleged in the
complaint, which are in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 4. In connection with the sale and distribution of New
Balance branded products, respondent, in combination, agreement
and understanding with certain of its dealers, has engaged In a course
of conduct to fix, establish and maintain the resale prices at which
dealers sell its products. Respondent has entered into express or tacit
agreements with certain dealers, pursuant to which such dealers have
agreed to raise retail prices on respondent's products, or to maintain
certain prices or price levels set by respondent, or to refrain from
discounting respondent's products for a certain period of time.
Respondent has engaged in certain actions with the intent and effect
of inducing dealers to enter into such price agreements, including,
among other things, the following:

(a) Respondent has made threats to terminate or suspend
shipments to discounting retailers and has engaged in other coercive
acts, such as surveillance of dealers' prices, demands that dealers raise
their prices, and threats that respondent would in the future respond
to complaints by other dealers about a dealer's prices, with the intent
and effect of inducing dealers to enter into express or tacit price
agreements;

(b) Respondent, in order to induce certain dealers to enter into
price agreements, has told such dealers that it would act to secure
similar price agreements with other dealers or to prevent other dealers
from discounting more than a certain fixed percentage below
suggested retail prices; and

(c) Respondent has secured price agreements from dealers after.
warning discounting dealers that continued or subsequent selling of
its products at prices below those set by respondent would result in
discontinuation of sales to the dealer pursuant to respondent's written
policy stating that respondent will give a "one-time warning" to a
dealer who sells its products below designated prices, and that in the
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event of continued or subsequent violation of its policy respondent
will discontinue selling to that dealer.

PAR. 5. The purpose, effect, tendency, or capacity of the acts and
" practices described in paragraph four is and has been to restrain trade
unreasonably and to hinder competition in the sale of athletic
footwear in the United States, and to deprive consumers of the
benefits of competition in the following ways, among others:

(a) Price competition among retail dealers with respect to the sale
of New Balance products has been restricted, and

(b) Prices to consumers of New Balance products have been
increased, or have been prevented from falling.

"PAR. 6. The aforesaid acts and practices constitute unfair
methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. These
acts and practices are continuing and will continue in the absence of
the relief requested.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and o

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
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has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
further issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent New Balance Athletic Shoe, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Massachusetts. The mailing address and principal
place of business of respondent New Balance Athletic Shoe, Inc. is
61 North Beacon Street, Boston, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

L

It is ordered, That for the purpose of this order, the following
definitions shall apply:

(A) The term "New Balance" means New Balance Athletic Shoe,
Inc., its predecessors, subsidiaries, divisions, groups, and affiliates
controlled by New Balance Athletic Shoe, Inc., and its respective
directors, officers, employees, agents, and representatives, and the
respective successors and assigns of each.

(B) The term "respondent” means New Balance.

(C) The term "product” means any athletic or casual footwear
item which is manufactured, offered for sale or sold under the brand
name of "New Balance" to dealers or consumers located in the United
States of America. :

(D) The term "dealer” means any person, corporation or entity
not owned by New Balance, or by any entity owned or controlled by
New Balance, that in the course of its business sells any product in or
into the United States of America. ‘

(E) The term "resale price" means any price, price floor,
minimum price, maximum discount, price range, or any mark-up
formula or margin of profit used by any dealer for pricing any
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product. "Resale price" includes, but is not limited to, any suggested,
established, or customary resale price.

I1.

It is further ordered, That New Balance, directly or indirectly, or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, offering for sale, sale or
distribution of any product in or into the United States of America in
or affecting "commerce," as defined by the Federal Trade
Commission Act, do forthwith cease and desist from:

(A) Fixing, controlling, or maintaining the resale price at which
any dealer may advertise, promote, offer for sale or sell any product.

(B) Requiring, coercing, or otherwise pressuring any dealer to
maintain, adopt, or adhere to any resale price. -

(C) Securing or attempting to secure any commitment or
assurance from any dealer concerning the resale price at which the
dealer may advertise, promote, offer for sale or sell any product.

(D) For a period of ten (10) years from the date on which this
order becomes final, adopting, maintaining, enforcing or threatening
to enforce any policy, practice or plan pursuant to which respondent
notifies a dealer in advance that: (1) the dealer is subject to warning
or partial or temporary suspension or termination if it sells, offers for
sale, promotes or advertises any product below any resale price
designated by respondents, and (2) the dealer will be subject to a-
greater sanction if it continues or renews selling, offering for sale,
promoting or advertising any product below any such designated
resale price. As used herein, the phrase "partial or temporary
suspension or termination" includes but is not limited to any
disruption, limitation, or restriction of supply: (1) of some, but not
all, products, or (2) to some, but not all, dealer locations or
businesses, or (3) for any delimited duration. As used herein, the
phrase "greater sanction" includes but is not limited to a partial or
temporary suspension or termination of greater scope or duration than
the one previously implemented by respondent, or complete
suspension or termination.

Provided that nothing in this order shall prohibit New Balance
from establishing and maintaining cooperative advertising programs
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that include conditions as to the prices at which dealers offer

products, so long as such advertising programs are not a part of a

resale price maintenance scheme and do not otherwise violate this
order. '

III.

It is further ordered, That, for a period of five (5) years from the
date on which this order becomes final, New Balance shall clearly
and conspicuously state the following on any list, advertising, book,
catalogue, or promotional material where it has suggested any resale
price for any product to any dealer:

ALTHOUGH NEW BALANCE MAY SUGGEST RESALE PRICES FOR
PRODUCTS, RETAILERS ARE FREE TO DETERMINE ON THEIR OWN THE
PRICES AT WHICH THEY WILL ADVERTISE AND SELL NEW BALANCE
PRODUCTS.

Iv..

1t is further ordered, That, within thirty (30) days after the date on
which this order becomes final, New Balance shall mail by first class
mail the letter attached as Exhibit A, together with a copy of this
order, to all of its directors and officers, and to dealers, distributors,
agents, or sales representatives engaged in the sale of any product in
or into the United States of America.

V.

It is further ordered, That, for a period of two (2) years after the
date on which this order becomes final, New Balance shall mail by
first class mail the letter attached as Exhibit A, together with a copy
of this order, to each new director, officer, dealer, distributor, agent,
and sales representative engaged in the sale of any product in or into
the United States of America, within ninety (90) days of the
commencement of such person's employment or affiliation with New
Balance. | s | |
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It is further ordered, That New Balance shall notify the
Commission at least thirty (30) days prior to any proposed changes
in New Balance such as dissolution, assignment or sale resulting in
the emergence of a successor corporation, the creation or dissolution
of subsidiaries, or any other change in the corporations which may
affect compliance obligations arising out of the order.

VIIL

1t is further ordered, That, within sixty (60) days after the date
this order becomes final, and at such other times as the Commission
or its staff shall request, New Balance shall file with the Commission
a verified written report setting forth in detail the manner and form in
which New Balance has complied and is complying with this order.

VIIL.

1t is further ordered, That this order shall terminate on September
10, 2016.

Commissioner Starek dissenting.
EXHIBIT A

[NEW BALANCE LETTERHEAD]
Dear Retailer:

The Federal Trade Commission has conducted an investigation into
New Balance's sales policies, and in particular New Balance's "Statement
of Policy," which was announced in July 1991 and, with modifications, has
remained in effect since then. To expeditiously resolve the investigation
and to avoid disruption to the conduct of its business, New Balance has
agreed, without admitting any violation of the law, to the entry of a
Consent Order by the Federal Trade Commission prohibiting certain
practices relating to resale prices. A copy of the order is enclosed. This
letter and the accompanying order are being sent to all of our dealers, sales
personnel and representatives.

The order spells out our obligations in greater detail, but we want you
to know and understand that you can sell and advertise our products at any
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price you choose. While we may send materials to you which contain
suggested retail prices, you remain free to sell and advertise those products
at any price you choose.

We look forward to continuing to do busmess with you in the future.

Smcercly yours,

President
New Balance Athletic Shoe, Inc.

CONCURRING‘STATEMENT OF COMMISSIONER MARY L. AZCUENAGAV

There is some evidence that New Balance went beyond
permissible communications with its dealers and entered the realm of
unlawful resale price maintenance. An order is, therefore, appropriate.
[ write separately to make clear my understanding that the complaint
does not challenge the announcement or implementation by a supplier
of a structured termination policy. Although I view paragraph 4(c) of
the complaint as ambiguous, the essence of the charge is that New
Balance secured price agreements from dealers that discounted in
return for assurances that New Balance would not impose sanctions
on them. New Balance did not implement its structured termination
policy, and the complaint and order do not address the lawfulness of
that policy.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

As I did in Reebok International, Ltd., Docket No. C-3592, I find
reason to believe that the target of the present investigation -- New
Balance Athletic Shoe, Inc. ("New Balance") -- has entered into
agreements with retailers to restrain retail prices and has thereby
violated Section 5 of the Federal Trade Commission Act, 15 U.S.C.
45. However, I dissent from the Commission's decision to issue the
final order in this matter because certain provisions of the order are
not required to prevent unlawful conduct and may instead
unnecessarily restrain procompetitive conduct by New Balance.

As in Reebok International, the fencing-in restrictions in the order
relating to resale price advertising (specifically, the minimum
advertised price provisions') and to New Balance's "structured

! The unnecessary provisions relating to price advertising appear in paragraphs II(A), II(B), and
ITI and in Exhibit A to the proposed order. i
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termination policy™ are unjustifiably broad and likely to deter

efficient conduct. Indeed, the order even goes beyond the provisions
I found overinclusive, and therefore unacceptable, in the Reebok
order: the current order omits language that appeared in paragraph II
of the Reebok order that expressly recognized the respondent's
Colgate rights.’

In the interests of fairness and efﬁ01ency, injunctive relief ordered
to address resale price maintenance should be strictly tailored to the
per se unlawful conduct alleged. Because the order in this case
mandates excessive restrictions upon the conduct of New Balance, |
respectfully dissent.

i See paragraph 1V(C) of the proposed complaint and paragraph II(D) of the proﬁosed order.
"~ See United States v. Colgate & Co., 250 U.S. 300 (1919).
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IN THE MATTER OF

RED APPLE COMPANIES, INC., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9266. Consent Order, Feb. 28, 1995--Modifying Order, Sept. 13, 1996

This order reopens a 1995 consent order -- that required the New York-based
companies and their officer to divest six supermarkets to a Commission-
approved acquirer or acquirers -- and this order modifies the consent order by
terminating their obligation to divest a supermarket in the Chelsea area of
Manhattan, New York.

ORDER REOPENING AND MODIFYING ORDER

On April 29, 1996, Red Apple Companies, Inc., John A.
Catsimatidis, Supermarket Acquisition Corp., and Sloan's
Supermarkets, Inc. (formerly Designcraft Industries, Inc.)
(collectively, "respondents"), the respondents named in the consent
order issued by the Commission on February 28, 1995, in Docket No.
9266, filed their "Motion Requesting Federal Trade Commission to
Issue Order Reopening and Modifying Consent Order Issued on
February 28, 1995" ("Petition"), seeking to reopen and set aside the
order in Docket No. 9266 ("order") that directs respondents to divest
six supermarkets in certain areas of New York County, New York by
March 6, 1996. On August 23, 1996, respondents withdrew their
request for a reopening and modification of the order as to the
divestiture requirements in the Upper East Side and Greenwich
Village. On September 6, 1996, respondents withdrew their request
as to the Upper West Side. Accordingly, the only provision that the
respondents continue to seek to modify is paragraph II.A.3, requiring
a divestiture in Chelsea. For the reasons stated below, the
Commission has determined to-grant the Petition.

The order requires respondents to divest six supermarkets, one in
each of the four relevant markets consisting of the Upper West Side,
the Upper East Side, Greenwich Village and Chelsea, plus two more
in two of three of the relevant markets, by March 6, 1996.! Paragraph

II.A.3 of the order requires respondents to divest a supermarket

_1 . Only one divestiture is required in Chelsea. Respondents may choose in which two of the

other three markets they will divest the additional two supermarkets.
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located at 188 Ninth Avenue (store no. 441) "or the nearest alternate
supermarket owned or operated by any respondent.” '

On March 5, 1996, the day before the divestiture deadline
contained in the order, respondents filed a "Motion Requesting
Federal Trade Commission to Issue Order Reopening and Modifying
Consent Order Issued on February 28, 1995" ("Original Petition").
Subsequently, in response to a letter from staff detailing specific
concerns with the Original Petition and indicating that staff was
prepared to recommend denial of the Original Petition unless material
that would constitute a sufficient showing was submitted, on April
29, 1996, respondents withdrew the Original Petition and filed the
Petition with additional arguments and supporting materials.

. STANDARD FOR REOPENING AND MODIFYING FINAL ORDERS

Section 5(b) of the Federal Trade Commission Act provides that
the Commission shall reopen an order to consider whether it should
be modified if the respondent "makes a satisfactory showing that
changed conditions of law or fact" so require. A satisfactory showing
sufficient to require reopening is made when a request to reopen
identifies significant changes in circumstances and shows that the
changes eliminate the need for the order or make continued
application of it inequitable or harmful to competition. S. Rep. No.
96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes or changes
causing unfair disadvantage); Louisiana-Pacific Corp., Docket No. C-
2956, Letter to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart

Letter").” . :

Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.’
In such a case, the respondent must demonstrate as a threshold matter
some affirmative need to modify the order.* For example, it may be
in the public interest to modify an order "to relieve any impediment

2 See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
. decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur
even where the petition itself does not plead facts requiring modification.").

Hart Letter at 5; 16 CFR 2.51.

: . Damon Corp., Docket No. C-2916, Letter to Joel E. Hoffman, Esq. (March 29, 1983), at 2
("Damon Letter"), reprinted in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH) 7 22,207.
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to effective competition that may result from the order."’ Once such
a showing of need is made, the Commission will balance the reasons
favoring the requested modification against any reasons not to make
~ the modification.® The Commission also will consider whether the
particular modification sought is appropriate to remedy the identified
harm.’

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified.
The Commission "may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific
facts demonstrating in detail the nature of the changed conditions and
the reasons why these changed conditions require the requested
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
. so, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one in view of the public interest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public
interest considerations support repose and finality).

II. THE PETITION

Respondents request that the Commission modify the order to
eliminate the divestiture requirement in Chelsea. Respondents base
their Petition on changed conditions of fact and public interest
considerations.® The changes of fact alleged by respondents include
the entry into the market of Rite Aid under a new format (Rite Aid
Food Mart); that other new entry has occurred and will occur in the
future; that respondents' market share has declined due to sales of

Damon Corp., Docket No. C-2916, 101 FTC 689, 692 (1983).
Damon Letter at 2.
Damon Letter at 4.

0 ~1 O ta

Respondents do not assert that any change of law requires reopening the order.
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supermarkets; that divestiture in Chelsea will eliminate respondents
as a competitor in that market; and that operating losses and declining
sales are such that divestiture will further weaken respondents as
competitors.” Respondents assert that the losses imposed by the
requirement to maintain the stores will harm respondents and prevent
them from being vigorous competitors, and that this constitutes the
affirmative need for the modification under the public interest
standard."’

Respondents claim that they have "made diligent efforts
(Catsimatidis Declaration g 3-8) to divest,""! to no avail. John
Catsimatidis asserts that he has been in contact with numerous
persons concerning the divestiture, but no viable purchasers have
come forward."? The only purchasers who have come forward have
not been able to arrange adequate financing to finalize a transaction."”

Respondents assert that the competitive environment has
substantially changed in ways that were not foreseeable at the time
the order was entered.' In addition, they assert that a number of
strong competing supermarket chains have entered the market or
expanded and that this is scheduled to continue;" that they could not
have known that Rite Aid would enter the market with its Food Mart
format; that respondents' market share has declined due to sales of
stores; and that store operating losses and declining sales are such that
divestiture will further weaken respondents as competitors.'®

Respondents state that Price/Costco has entered the market with
a 116,000 square foot supermarket in Staten Island. Also,
Price/Costco plans to open a 120,000 square foot supermarket on 34th
Street between Eighth and Ninth Avenues during the summer of
1997."7 Respondents assert that "[b]ased on size alone, the inference
is overwhelming that this store, like a Macy's, will compete on a
citywide basis, i.e., in each of the four areas in issue here.""* In

A Petition at 19.
Petition at 26-27.
: Petition at 3.
2 Declaration of John A. Catsimatidis, Petition Exhibit A ("Catsimatidis Decl."), at | 6. '
Catsimatidis Decl. at 7. -
Petition at 19.
Petition at 4-5.
Petition at 23-24.
17 petition at 20-21; Declaration of Matt Wanning (June 23, 1996), (*Wanning Decl.").
% Petition at 21. :
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addition, according to the Petition, the imminent opening of the
Chelsea Market will further eliminate the need for relief in that area.”

Respondents state in addition that there has been enormous entry
of drug stores, some of which allocate 50% of their space to food and
supermarket items, and which are lower cost and have a competitive
advantage over respondents' operations.”

The Petition asserts that "the geographic markets set forth in the
order did not foresee or contemplate the developments of the last
year."Z'

Respondents also assert that their market share has diminished
since the order became final.> At the time respondents entered into
the consent agreement, they owned three supermarkets in Chelsea.
Currently, they own one, having sold two to Rite Aid.”

Finally, respondents assert that divestiture would cause further
losses and weaken their competitive position.”* Respondents argue
that the divestiture of their only remaining supermarket in Chelsea
will cause them to exit the market and will weaken respondents
competitively with no corresponding benefit to competition. These
losses constitute the affirmative need to modify the order. In addition,
the large amount of entry reduces the need for the order as written,
and the sale of supermarkets to Rite Aid (which has opened Rite Aid
Food Marts at the locations) has in substance accomplished the
purposes of the divestiture, thus favoring modification.”

As part of the Petition, respondents submitted consumer surveys
regarding the Rite Aid Food Marts.2® Respondents also submitted
several declarations, audited and unaudited financial statements, and
news articles, among other things.

III. IT IS IN THE PUBLIC INTEREST TO GRANT THE PETITION

Respondents assert that the modification of the order is necessary
for them to remain effective competitors. Respondents currently only
have one supermarket in Chelsea, and divestiture of that supermarket
would cause them to exit the market. Respondents assert that it is in

1 Petition at 15.
O petition at 22-23.
! Petition at 23.
Petition at 23.
- Petition at 6-7.
A Petition at 24.
Petition at 26.
J Exhibit 1 to Wanning Decl.
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the public interest to reopen and modify the order to prevent them
from exiting the market. For the reasons discussed below, it is in the
public 1nterest to reopen and modify the order as requested by
respondents.”’

Respondents have an affirmative need for the modification
because compliance with the order would require them to exit the
Chelsea market. Divestiture of respondents' only supermarket in
Chelsea will harm respondents in a way not contemplated by the
order, by requiring them to exit.

In addition, the reasons in favor of the modification outweigh the
reasons to retain the order as written. The purpose of the divestiture
Tequirement, as stated in the order, is to ensure the continuation of the
assets to be divested as ongoing, viable enterprises engaged in the
supermarket business and to remedy the lessening of competition
resulting from the acquisitions as alleged in the Commission's
complaint. Divestiture of respondents' sole remaining supermarket
will not restore competition in the market. Instead, it will simply
replace one competitor with another. In addition, there is no reason
to believe that the supermarket will be more viable when operated by
another firm than it will be in the hands of respondents. Although
respondents themselves, by selling supermarkets for non-supermarket
use, have created the situation where divestiture will not improve
competition in Chelsea, there is no longer any reason to continue to
require divestiture in this market other than to punish respondents.”®
However, to the extent that respondents merit punishment for their
conduct, that is a matter best addressed through an action for
violation of the order. The Commission expressly reserves the right
~ to pursue such an action with regard to the failure to divest a

_supermarket in Chelsea, as well as any other violations of the order.”

Commissioner Starek_ concurring in the result only.

a Because the Petition is granted on public interest grounds, the Commission has not reached
the question of whether it also meets the standards under change of fact. The Commission notes,
however, that the entry discussed by respondents is not within the product and/or geographic markets
alleged in the complaint and order. Accordingly, respondents have a heavy burden to demonstrate that
conditions have changed so significantly that those markets are no longer appropriate.

There may, of course, be circumstances under which a divestiture would improve competition
and accomplish an order's remedial purposes even though that divestiture would result in a
respondent's exit from a market.

Respondents have agreed to pay a civil penalty of $600,000 to settle the Commission's claims
for failure to divest a supermarket in Chelsea, as well as failure to divest the othcr supermarkets as
required by the order.
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IN THE MATTER OF

JORDAN, McGRATH, CASE & TAYLOR, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3684. Complaint, Sept. 18, 1996--Decision, Sept. 18, 1996

This consent order requires, among other things, the New York advertising agency
for Doan's pills to have competent and reliable scientific evidence, consisting
of at least two clinical studies, to support any claim that any over-the-counter
analgesic is more effective than any other such drug in relieving any particular
kind of pain. In addition, the consent order requires the advertising agency to
have scientific evidence to support claims regarding the efficacy, safety,
benefits or performance of any over-the-counter internal analgesic.

Appearances

For the Commission: Loren G. Thompson and Shira Modell.
For the respondent: Stuart Friedel, David & Gilbert, New York,
N.Y. '

COMPLAINT

The Federal Trade Commission, having reason to believe that
Jordan, McGrath, Case & Taylor, Inc., a corporation ("respondent"),
has violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Jordan McGrath Case & Taylor,
Inc., is a New York corporation with its principal office or place of
business at 445 Park Avenue, New York, New York.

PAR. 2. Respondent, at all times relevant to this complamt was
an advertising agency of Ciba-Geigy Corporation or CIBA Self-
Medication, Inc., and prepared and disseminated advertisements to
promote the sale of Doan's analgesic products. Doan's analgesic
products are "drugs" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

PAR. 3. The acts and practices of respondent alleged in th1s

-complaint have been in or affecting commerce, as "commerce" i
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has - disseminated or caused to be
disseminated advertisements for Doan's analgesic products, including,
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but not necessarily limited to, the attached Exhibits A and B. These
advertisements contain the following statements and depictions:

1. If nothing seems to help, try Doan's. It relieves back pain no matter where
it hurts. Doan's has an ingredient these pain relievers don't have. [Depiction of large
package of Doan's in front of smaller packages of Bayer, Aleve, Advil, and
Tylenol]. [Superscript: Magnesium Salicylate]. Doan's. The Back Specialist.
[Superscript: The Back Specialist] [Exhibit A: "Activity - Pets" 15-Second
Television]

2 There are hundreds of muscles in the back. Any one can put you in agony.
That's when you need Doan's. [Depiction of box of Doan's superimposed over
boxes of Bayer, Tylenol, Aleve and Advil]. Doan's has an ingredient the leading
brands don't. It relieves back pain no matter where it hurts. There are hundreds of
muscles in the back. Doan's relieves them all. [Superscript: The Back Specialist]
[Exhibit B: "Muscles - Male" 15-Second Television]

PAR. 5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A, and B, respondent has represented, directly or by
implication, that Doan's analgesic products are more effective than
other analgesics, including Bayer, Advil, Tylenol, and Aleve, for
relieving back pain. '

PAR. 6. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including, but not necessarily limited to, the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication, that at the time it made the representation set forth in
paragraph five, respondent possessed and relied upon a reasonable
basis that substantiated such representation.

PAR. 7. In truth and in fact, at the time it made the representation
set forth in paragraph five, respondent did not possess and rely upon
a reasonable basis that substantiated such representation. Therefore,
the representation set forth in paragraph six was, and is, false and
misleading. 5 - '

PAR. 8. Respondent knew or should have known that the
representation set forth in paragraph six was, and is, false and
misleading. _ :

PAR. 9. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5 and 12 of the Federal Trade Commission Act.
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EXHIBIT A
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EXHIBIT B
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DECISION AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of the complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission's Rules; and |

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Jordan, McGrath, Case & Taylor, Inc., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York with its office and
principal place of business at 445 Park Avenue, New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER
For purposes of this order:

1. "Doan's" shall mean any over-the-counter internal analgesic
drug, as "drug" is defined in the Federal Trade Commission Act,
bearing the Doan's brand name, including, but not limited to, Regular
Strength Doan's analgesic, Extra Strength Doan's analgesic, and Extra
Strength Doan's P.M. analgesic. '

2. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliable results.

L.

It is ordered, That respondent Jordan, McGrath, Case & Taylor,
Inc., a corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
Doan's or any other over-the-counter analgesic drug, in or affecting
commerce, as "drug" and "commerce" are defined in the Federal
Trade Commission Act, do forthwith cease and desist from making
any representation, in any manner, directly or by implication, that
such product is more effective than other over-the-counter analgesic
drugs for relieving back pain or any other particular kind of pain,
unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation. For purposes of Part I of this
order, "competent and reliable scientific evidence" shall include at
least two adequate and well-controlled, double-blinded clinical
studies which conform to acceptable designs and protocols and are
conducted by different persons, each of whom is qualified by training
and experience to conduct such studies, independently of each other.
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IL.

It is further ordered, That respondent Jordan, McGrath, Case &
Taylor, Inc., a corporation, its successors and assigns, and its officers,
agents, representatives and employees, directly or through any
partnership, corporation, subsidiary, division or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of Doan's or any other over-the-counter internal analgesic
drug, in or affecting commerce, as "drug" and "commerce" are
defined in the Federal Trade Commission Act, do forthwith cease and
desist from making any representation, in any manner, directly or by
implication, regarding such product's efficacy, safety, benefits, or
performance, unless, at the time of making such representation,
respondent possesses and relies upon competent and reliable
scientific evidence that substantiates the representation.

Provided, however, that it shall be a defense hereunder that the
respondent neither knew nor had reason to know of an inadequacy of
substantiation for the representation.

II1.

Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in labeling for such drug
under any tentative final or final standard promulgated by the Food
and Drug Administration, or under any new drug application
approved by the Food and Drug Administration.

IV.

1t is further ordered, That for a period of five (5) years after the
last date of dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A All materials that were relied upon in disseminating such
representation; and

B. All tests, reports studles surveys, demonstrations or other
evidence in its possession or control that contradict, qualify, or call
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into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

V.
It is further ordered, That respondent shall:

A. Within thirty (30) days from the date of entry of this order,
provide a copy of this order to each of its current principals, officers,
directors and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with

‘respect to the subject matter of this order; and

'~ B. For a period of ten (10) years from the date of entry of this
order, provide a copy of this order to each of its future principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order who are associated with
them or any subsidiary, successor, or assign, within three (3) days
after the person assumes his or her position.

VL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in its corporate
structure, including, but not limited to, dissolution, assignment, or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or affiliates, or any other
corporate change that may affect compliance obligations arising out
of this order.

VIL

It is further ordered, That this order will terminate on September
18, 2016, or twenty (20) years from the most recent date that the
" United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later; provided,
however, that the filing of such a complaint will not affect the
duration of: =T
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A. Any part in this order that terminates in less than twenty (20)
years;

B. This order's apphcatlon to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is ﬁled aﬂer the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,

then the order will terminate according to this Part as though the
complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dlsmlssal or
ruling is upheld on appeal :

VIIIL.

It is further ordered, That respondent shall, within sixty (60) days
from the date of entry of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
it has complied with this order.
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INTHE MATTER OF
~ LOCKHEED MARTIN CORPORATION

. CONSENT ORDER, ETC,, IN REGARD TO ALLEGED VIOLATION OF
 *  SEC.7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT.

Docket C-3685. Complaint, Sept. 19, 1 996--Decision, Sept. 19, 1996

This consent order requires Lockheed Martin, a Maryland-based corporation,
-~ among other things, to divest an air traffic control system-related contract;
~limits Lockheed Martin's ownership of Loral Space; prohibits Lockheed
" Martin from providing certain technical services or information regarding

satéllites to Loral Space; restricts participation and compensation of persons
who serve as directors or officers of both Lockheed Martin and Loral Space;
‘and requires firewalls to limit information flows about competitors' tactical
fighter aircraft and unmanned aerial vehicles.

Appearances

For the Commission: Naomi Licker. | _.
For the respondent: Ray Jacobsen, Howrey & Simon, Washington,
D.C. _— :

COMPLAINT

The Federal Trade Commission ("Commission"), having reason
to believe that respondent, Lockheed Martin Corporation ("Lockheed
Martin"), a corporation subject to the jurisdiction of the Commission,
has agreed to, among other things, acquire all of the outstanding
voting stock of Loral Corporation ("Loral"), a corporation subject to
‘the jurisdiction of the Commission, in violation of Section 5 of the
Federal Trade Commission Act ("FTC Act"), as amended, 15 U.S.C.
45, and that such an acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18 and Section
5 of the FTC Act, as amended, 15 U.S.C. 45; and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:



162 FEDERAL TRADE COMMISSION DECISIONS

Complaint - 122 F.T.C.

I. DEFINITIONS

1. "SETA services" means systems engineering, technical
assistance services and support services relating to air traffic control
systems provided by Lockheed Martin to the Federal Aviation
Administration, pursuant to paragraphs C.2.2.1.3., C.2.2.1.5.,
C.2.2.1.12. and C.2.2.4. of Task Area 2 and paragraphs C.9.1.3.,
C922,C923,C924.,C9.26.,C9.2.7.,C9.2.8. and C.9.2.10.
of Task Area 9 of the National Implementation and Support Contract,
DTFAO01-93-C-00031, that involve the development of technical and -
other specifications for procurements and programs; the assessment
of bid and other proposals; the evaluation, testing or monitoring of
any service, equipment or product provided by any company; the
modification or change of any performance requirements of any
contractor; or the development of financial, cost or budgetary plans,
procedures or policies.

. "dir traffic control systems means any current or future air
trafﬁc control equipment, system or service designed, developed
proposed or provided for the Federal Aviation Administration.

3. "Commercial low earth orbit satellite" means an unmanned
machine that is launched from the earth's surface and designed to
orbit approximately 100 miles to 300 miles above the earth's surface
in low earth orbit for the purpose of transmitting data back to earth,
which is sold to any customer other than the U.S. government.

4. "Commercial geosynchronous earth orbit satellite” means an
unmanned machine that is launched from the earth's surface and
designed to orbit approximately 22,300 miles above the earth's
surface in geosynchronous earth orbit for the purpose of transmitting
data back to earth, which is sold to any customer other than the U.S.
government

5. "Military aircraft" means ﬁxed-wmg aircraft manufactured for
sale to the United States or foreign governments.

6. "NITE Hawk systems" means any airborne forward-looking
infrared targeting system = researched, developed designed,
manufactured or sold by Loral for use on the F/A-18 series of military
aircraft.

7. "Simulation and trammg systems" means the operauonal and
weapons systems trainers designed, developed, manufactured or sold
by Loral that simulate military aircraft.

8. "Electronic countermeasures” means systems designed,
developed, manufactured or sold by Loral, including, but not limited
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to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile
radars and radar and infrared guided weapons for use on military
aircraft. - ‘
9. "Mission computers” means any computer designed,
* developed, manufactured or sold by Loral, including, but not limited
to, the AP1, AAAPIR and CP1075A/B/C, that control, monitor or
manage the operations and electronics of any military aircraft.
10. "Unmanned aerial vehicle" means any unmanned aircraft used
for tactical or strategic reconnaissance missions manufactured for sale
to the United States or foreign governments. -
11. "Integrated communications systems " means systems
designed, developed, manufactured or sold by Loral, including, but
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-013,
that are capable of both wideband satellite and line-of-sight data link
communications and command and control data links for use on
unmanned aerial vehicles. . o " 7
12. "Merger Agreement” means the Agreement and Plan of
Merger, .dated as of January 7, 1996, by and among Loral
Corporation, Lockheed Martin Corporation and LAC Acquisition .
Corporation. S o
13. "Restructuring Agreement” means the Restructuring,
Financing and Distribution Agreement, dated as of January 7, 1996,
by and among Loral Corporation, Loral Aerospace Holdings, Inc.,
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar,
L.P., Loral Globalstar Limited, Loral Telecommunications
Acquisition, Inc. (to be renamed Loral Space & Communications
Ltd.) and Lockheed Martin Corporation. B
14. "Lockheed Martin/Loral Space Technical Services
Agreement” means the technical services agreement between
' Lockheed Martin and Loral Space, as described by Article VI,
Section 6.7, paragraph (d), of the Restructuring Agreement.
15. "Loral Space" means Loral Space & Communications Ltd.,
a company organized under the laws of the Islands of Bermuda, with
its principal office and place of business located at 600 Third Avenue,
New York, New York. Loral Space, through its 33% ownership
interest in Space Systems/Loral, is engaged in, among other things,
the research, development, manufacture and sale of Commercial Low
Earth Orbit Satellites and Commercial Geosynchronous Earth Orbit
Satellites. ' , o ‘
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16. "Space Systems/Loral” means Space Systems/Loral, Inc., a
Delaware corporation, with its principal office and place of business
located at 3825 Fabian Way, Palo Alto, California. Space
Systems/Loral is engaged in, among other things, the research,
development, manufacture and sale of commercial low earth orbit
satellites and commercial geosynchronous earth orbit satellites.

II. RESPONDENT

17. Respondent Lockheed Martin is a corporation organized and
existing under and by virtue of the laws of the state of Maryland, with
its office and principal place of business located at 6801 Rockledge
Drive, Bethesda, Maryland. Respondent Lockheed Martin is engaged
in, among other things, the provision of SETA services and the
research, development, manufacture and sale of commercial low earth
orbit satellites, commercial geosynchronous earth orbit satellites,
military aircraft and unmanned aerial vehicles.

18. For purposes of this proceeding, respondent is, and at all times
relevant herein has been, engaged in commerce as "commerce" is
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12,
and is a corporation whose business is in or affecting commerce as
"commerce" is defined in Section 4 of the FTC Act, as amended, 15
US.C. 44. |

III. ACQUIRED COMPANY

19. Loral is a corporation organized and existing under and by
virtue of the laws of the state of New York, with its principal office
and place of business located at 600 Third Avenue, New York, New
York. Loral is engaged in, among other things, the research,
development, manufacture and sale of air traffic control systems,
NITE Hawk systems, simulation and training systems, electronic
countermeasures, mission computers and integrated communications
systems. Loral, through its 33% ownership interest -in Space
Systems/Loral, is also engaged in the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites.

20. Loral is, and at all times relevant herein has been, engaged in
commerce as "commerce" is defined in Section 1 of the Clayton Act,
as amended, 15 U.S.C. 12, and is a corporation whose business is in
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or affecting commerce as "commerce" is defined in Section 4 of the
FTC Act, as amended, 15 U.S.C. 44.

IV. THE ACQUISITION

21. On or about January 7, 1996, Lockheed Martin entered into
a Merger Agreement and Restructuring Agreement, whereby
Lockheed Martin would engage in a series of related transactions and
acts, including, but not limited to: (1) the acquisition of all of the
outstanding voting common stock of Loral; (2) the transfer of the
space and telecommunications businesses of Loral and its subsidiaries
to Loral Space; (3) the acquisition of a 20% convertible preferred
~ stock interest in Loral Space, which in turn owns a 33% interest in
Space Systems/Loral; (4) the Lockheed Martin/Loral Space Technical
Services Agreement; and (5) the appointment of Mr. Bernard
Schwartz, Chairman of the Board of Directors and Chief Executive
Officer of Loral Space, to the position of Vice Chairman of the Board
of Directors of Lockheed Martin.

V. THE RELEVANT MARKETS

22. For purposes of this complaint, the relevant lines of commerce
in which to analyze the effects of the Acquisition are:

a. The research, development, manufacture and sale of air traffic
control systems;

b. The provision of SETA services;

c. The research, development, manufacture and sale of
commercial low earth orbit satellites;

d. The research, development, manufacture and sale of
commercial geosynchronous earth orbit satellites;

e. The research, development, manufacture and sale of military
aircraft;

f The research, development, manufacture and sale of NITE
Hawk systems; ,

g. The research, development, manufacture and sale of

~ simulation and training systems; -

h. The research, development, manufacture and sale of
electronic countermeasures,

i. The research, development, manufacture and sale of mission
computers;
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J- The research, development, manufacture and sale of
unmanned aerial vehicles; and : _

k. The research, development, manufacture and sale- of
integrated communications systems.

23. For purposes of this complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition in all the relevant lines of commerce.

VL STRUCTURE OF THE MARKETS

24. The market for the provision of SETA Services in the United
States is highly concentrated as measured by the Herfindahl-
Hirschmann Index ("HHI") or the two-firm and four-firm
concentration ratios ("concentration ratios"). Respondent has been the
only provider of SETA services since 1993.

25. Respondent, through the Acquisition, would be engaged in
both the research, development, manufacture and sale of air traffic .
control systems and the provision of SETA services.

26. The markets for the research, development, manufacture and
sale of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites in the United States are highly
concentrated as measured by the HHI or concentration ratios.

27. Respondent and Loral, through its 33% ownership interest in
Space Systems/Loral, are actual significant competitors in the
relevant markets for the research, development, manufacture and sale
of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites.

28. Respondent and Loral Space, through its 33% ownership
interest in Space Systems/Loral, will be actual significant competitors
- in the relevant markets for the research, development, manufacture
and sale of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites.

29. The markets for the research, development, manufacture and
sale of NITE Hawk systems, simulation and training systems,
electronic countermeasures, mission computers and integrated
communications systems in the United States are highly concentrated
as measured by the HHI or concentration ratios.

30. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of military aircraft, as
well as the research, development, manufacture and sale of NITE
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Hawk systems, electronic countermeasures and mission computers,
all of which are used in military aircraft.

31. Respondent, through the Acquisition, would be engaged in the-
research, development, manufacture and sale of both military aircraft
“and simulation and training systems, which are used to simulate
military aircraft. :

32. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of both unmanned aerial
vehicles and integrated communications systems, which are used in
unmanned aerial vehicles.

VII. BARRIERS TO ENTRY

.33. Entry into the market for the provision of SETA services
would not occur in a timely manner to deter or counteract the adverse
competitive effects described in paragraph thirty-six because of,
among other things, the time required to develop the experience and
expertise necessary to effectively provide these services.

34. Entry into the markets for the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites is difficult, unlikely
and would not occur in a timely manner to deter or counteract the
adverse competitive effects described in paragraph thirty-six because
of, among other things, the time and expense required to establish
manufacturing facilities, develop the technology needed to produce
these products and establish a reputation for high quality products
among customers in these markets.

35. Entry into the markets for the research, development,
manufacture and sale of NITE Hawk systems, simulation and training
systems, electronic countermeasures, mission computers and
integrated communications systems is difficult, unlikely and would
‘not occur in a timely manner to deter or counteract the adverse
competitive effects described in paragraph thirty-six because of,
among other things, the time and expense required to develop the
technology needed to produce these products.

VIIL. EFFECTS OF THE ACQUISITION

36. The effects of the Acquisition may be substantially to lessen
competition and to tend to create a monopoly in the relevant markets
set forth above in violation of Section 7 of the Clayton Act, 15 U.S.C.
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18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C.
45, in the following ways, among others:

A. Respondent may gain access to Competitively sensitive non-
public information concerning other air traffic control systems
contractors, whereby:

(1) Actual competition between respondent and air traffic control
systems contractors would be reduced; and

(2) Advancements in air traffic control systems research,
development, innovation and quality would be reduced;

B. Respondent may be in a position to disadvantage or raise the
costs of competing air traffic control systems contractors, whereby
actual competition between respondent and air traffic control systems
contractors would be reduced;

C. By eliminating direct actual competition between respondent
and Loral Space in the markets for the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites;

D. By enhancing the likelihood of collusion or coordinated
interaction between or among the firms in the markets for the
research, development, manufacture and sale of commercial low earth
orbit satellites and commercial geosynchronous earth orbit satellites;

E. By increasing the likelihood that quality and technological
innovation in the commercial low earth orbit satellite and commercial
geosynchronous earth orbit satellite markets would be reduced;

F. By increasing the likelihood that consumers in the United
States would be forced to pay higher prices for commercial low earth
orbit satellites and commercial geosynchronous earth orbit satellites;

G. Respondent may gain access to comipetitively sensitive non-
- public information concerning other military aircraft manufacturers,
whereby:

(1) Actual competition between respondent and military aircraft
manufacturers would be reduced; and

(2) Advancements in military aircraft research, development,
innovation and quality would be reduced; and
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H. Respondent may gain access to competitively sensitive non-
public information concerning other urimanned aerial vehicle
manufacturers, whereby:

(1) Actual competition between respondent and unmanned aerial
vehicle manufacturers would be reduced; and

(2) Advancements in unmanned aerial vehicle research,
development, innovation and quality would be reduced.

IX. VIOLATIONS CHARGED

37. The Acquisition described in paragraph twenty-one
constitutes a violation of Section 5 of the FTC Act, as amended, 15
U.S.C. 45. |

38. The Acquisition described in paragraph twenty-one, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. 45. :

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by respondent of all of the outstanding
voting common stock of Loral Corporation ("Loral"), and the
respondent having been furnished thereafter with a copy of a draft of
complaint that the Bureau of Competition presented to the
Commission for its consideration and which, if issued by the
Commission, would charge respondent with violations of Section 7
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and

Respondent, its attorneys, and counsel for the Commission having
* thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

" The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
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has violated the said Acts, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Lockheed Martin Corporation ("Lockheed
Martin") is a corporation organized, existing and doing business
under and by virtue of the laws of the state of Maryland, with its
principal place of business located at 6801 Rockledge Drive,
Bethesda, Maryland.

2. The Federal Trade Commission has jurisdiction of the subject -
matter of this proceeding and of the respondent, and the proceedmg
1s in the public interest. '

ORDER

I

It is ordered, That, as used in this order, the following definitions
shall apply: ‘

A. "Respondent" or "Lockheed Martin" means Lockheed Martin
Corporation, its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Corporation, and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each. Lockheed Martin includes Loral Corporation, which prior to
the Acquisition had its principal office and place of business located
at 600 Third Avenue, New York, New York; except that Lockheed
Martin does not include any of the foregoing that will be part of Loral
Space after the Acquisition.

B. "Loral"” means Loral Corporation, a New York corporation,
with its principal office and place of business located at 600 Third
Avenue, New York, New York, its directors, officers, employees
agents, representatives, predecessors, successors and assigns; its
subsidiaries, divisions, groups, affiliates, partnerships and joint
ventures controlled by Loral Corporation, and the respective
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directors, officers, employees, agents, representatives, successors and
assigns of each; except that Loral does not include any of the
foregoing that will be part of Loral Space after the Acquisition.

C. "Commission" means the Federal Trade Commission.

D. "SETA services”" means systems engineering, technical
assistance sérvices and support services relating to air traffic control
systems provided by Lockheed Martin to the Federal Aviation
Administration, pursuant to paragraphs C.2.2.1.3., C.2.2.1.5,,
C.2.2.1.12. and C.2.2.4. of Task Area 2 and paragraphs C.9.1.3.,
C922.,C9.23.,C924.,C9.26.,C9.2.7.,C.9.2.8. and C.9.2.10.
of Task Area 9 of the National Implementation and Support Contract,
DTFA01-93-C-00031, that involve the development of technical and
-other specifications for procurements and programs; the assessment
of bid and other proposals; the evaluation, testing or monitoring of
any service, equipment or product provided by any company; the
modification or change of any performance requirements of any
contractor; or the development of financial, cost or budgetary plans,
procedures or policies.

E. "SETA services operations” means all assets, properties,
business and goodwill, tangible and intangible, held by respondent
and used in the provision of SETA services including, without
limitation, the following:

1. All rights, obligations and interests in paragraphs C.2.2.1.3,,
C2215.,C221.12.,C224,C913,C9222,C923,C924.,
C926.,C9.2.7.,C.9.2.8. and C.9.2.10. of contract DTFA01-93-C-
00031 relating to the provision of SETA services;

2. All customer lists, vendor lists, catalogs, sales promotion
literature, advertising materials, research materials, financial
information, technical information, management information and
‘systems, software, sofiware licenses, inventions, copyrights,
trademarks, trade secrets, intellectual property, patents, technology,
know-how, specifications, designs, drawings, processes and quality
control data; : ' '

3. All rights, titles and interests in and to owned or leased real
property, together with appurtenances, licenses and permits;

4. All rights, titles and interests in and to the contracts entered
into in the ordinary course of business, including, but not limited to,
contracts with customers (together with associated bid and
performance bonds), suppliers, subcontractors, sales representatives,
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distributors, agents, personal property lessors, personal property
lessees, licensors, licensees, consignors and consignees;

5. All rights under warranties and guarantees, express or implied,

6. All books, records and files;

7. All data developed, prepared, received, stored or maintained,
and

8. All items of prepaid expense.

F. "Non-public air traffic control information” means any
information not in the public domain disclosed by the Federal
Aviation Administration or any company to respondent in its capacity
as a provider of SETA services.

G. "Standard terminal automation replacement system" means
any current or future equipment and services designed, developed,
proposed or provided by Loral air traffic control to upgrade the traffic
control equipment and systems in the Federal Aviation
Administration's U.S. air traffic control terminals.

H. "Traffic flow management system" means any current or future
equipment and services designed, developed, proposed or provided
by Loral air traffic control to predict arrival and departure traffic
flows at U.S. airports for the Federal Aviation Administration.

L. "Operational and supportability implementation service" means
any current or future equipment and services designed, developed,
proposed or provided by Loral air traffic control to upgrade Federal
Aviation Administration flight server stations.

J. "Air traffic control systems" means any current or future air

‘traffic control equipment, system or service designed, developed,
proposed or provided by Loral air traffic control, including, but not
limited to, the standard terminal automation replacement system, the
traffic flow management system and the operational and
supportability implementation service, for the Federal Aviation
Administration.

K. "Military aircraft" means fixed-wing aircraft manufactured for
sale to the United States or foreign governments.

L. "NITE Hawk systems" means any airborne forward-looking
infrared targeting system researched, developed, designed,
manufactured or sold by Loral for use on the F/A-18 series of military
aircraft.
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M. "Simulation and training systems" means the operational and
weapons systems trainers designed, developed, manufactured or sold
by Loral that simulate military aircraft. ’

N. "Electronic countermeasures” means systems designed,
developed, manufactured or sold by Loral, including, but not limited
to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile
radars and radar and infrared guided weapons for use on military
aircraft.

O. "Mission computers” means any computer designed,
developed, manufactured or sold by Loral, including, but not limited
to, the AP1, AAAPIR and CP1075A/B/C, that control, monitor or
manage the operations and electronics of any military aircraft.

P. "Unmanned aerial vehicle" means any unmanned aircraft used
for tactical or strategic reconnaissance missions manufactured for sale
to the United States or foreign governments.

Q. '"Integrated communications systems" means systems
designed, developed, manufactured or sold by Loral, including, but
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-013,
that are capable of both wideband satellite and line-of-sight data link
communications and command and control data links for use on
unmanned aerial vehicles.

R. "Loral air traffic control” means Loral air traffic control, an
entity with its principal place of business at 9211 Corporate Blvd.,
Rockville, Maryland, or any other entity within or controlled by
Lockheed Martin that is engaged in, among other things, the research,
development, manufacture or sale of air traffic control systems, and
its directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled by Loral
~ air traffic control (or such similar entity), and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each; except that Loral air traffic control does not include any of
the foregoing that will be part of Loral space after the Acquisition.

S. "Lockheed Martin Military Aircraft Business" means any entity
within or controlled by Lockheed Martin that is engaged in, among
other things, the research, development, manufacture or sale of
military aircraft or unmanned aerial vehicles, and its directors,
officers, employees, agents, representatives, predecessors, successors
and assigns; its subsidiaries, divisions, groups, affiliates, partnerships
and joint ventures controlled by a Lockheed Martin Military Aircraft



174 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 122 F.T.C.

Business and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.

T. "Management and data systems” means Lockheed Martin
Management and Data Systems Division, an entity with its principal
place of business at 7000 Geerdes Blvd., King of Prussia,
Pennsylvania, or any other entity within or controlled by Lockheed
Martin that is engaged in, among other things, the provision of SETA
services, and 1its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Management and Data Systems Division (or
such similar entity), and the respective directors, officers, employees, -
agents, representatives, successors and assigns of each.

U. "Non-public military aircraft information (NITE Hawk)"
means (1) any information not in the public domain disclosed by any
military aircraft manufacturer, other than Lockheed Martin, to
respondent or Loral in its capacity as a provider of NITE Hawk
- systems and (a) if written information, designated in writing by the
military aircraft manufacturer as proprietary information by an
appropriate legend, marking, stamp or positive written identification
on the face thereof, or (b) if oral, visual or other information,
identified as proprietary information in writing by the military aircraft
manufacturer prior to the disclosure or within thirty (30) days after
such disclosure; or (2) any information not in the public domain
disclosed by any military aircraft manufacturer prior to the
Acquisition to Loral in its capacity as a provider of NITE Hawk
systems. Non-public military aircraft information (NITE Hawk) shall
not include: (1) information known or disclosed to respondent,
excluding Loral, at the time respondent signed the Agreement
Containing Consent Order in this matter, (2) information that
subsequently falls within the public domain through no violation of
this order by respondent, (3) information that subsequently becomes
known to respondent from a third party not in breach of a confidential
disclosure agreement (information obtained from Loral or otherwise
obtained as a result of the Acquisition shall not be considered
information known to respondent from a third party), or (4)
information after six (6) years from the date of disclosure of such
non-public military aircraft information (NITE Hawk) to respondent,
or such other period as agreed to in writing by respondent and the
provider of the information.
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V. "Non-public military aircraft information (simulation and
training)” means (1) any information not in the public domain
disclosed by any military aircraft manufacturer, other than Lockheed
Martin, to respondent or Loral in its capacity as a provider of
. simulation and training systems and (a) if written information,
designated in writing by the military aircraft manufacturer as
proprietary information by an appropriate legend, marking, stamp or
positive written identification on the face thereof, or (b) if oral, visual
or other information, identified as proprietary information in writing
by the military aircraft manufacturer prior to the disclosure or within
thirty (30) days after such disclosure; or (2) any information not in
the public domain disclosed by any military aircraft manufacturer
“prior to the Acquisition to Loral in its capacity as a provider of
simulation and training systems. Non-public military aircraft
information (simulation and training) shall not include: (1)
information known or disclosed to respondent, excluding Loral, at the
time respondent signed the Agreement Containing Consent Order in
this matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public military aircraft
information (simulation and training) to respondent, or such other
period as agreed to in writing by respondent and the provider of the
information. | |
W. "Non-public military aircraft information (electronic
countermeasures)" means (1) any information not in the public
domain disclosed by any military aircraft manufacturer, other than
Lockheed Martin, to respondent or Loral in its capacity as a provider
of electronic countermeasures and -(a) if written information,
designated in writing by the military aircraft manufacturer as
proprietary information by an appropriate legend, marking, stamp or
positive written identification on the face thereof, or (b) if oral, visual
- or other information, identified as proprietary information in writing
by the military aircraft manufacturer prior to the disclosure or within
thirty (30) days after such disclosure; or (2) any information not in
the public domain disclosed by any military aircraft manufacturer
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prior to the Acquisition to Loral in its capacity as a provider of
electronic countermeasures. Non-public military aircraft information
(electronic countermeasures) shall not include: (1) information
known or disclosed to respondent, excluding Loral, at the time
respondent signed the Agreement Containing Consent Order in this
matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public military aircraft
information (electronic countermeasures) to respondent, or such other
period as agreed to in writing by respondent and the provider of the
information.

X. "Non-public military aircraft information (mission
computers)” means (1) any information not in the public domain
disclosed by any military aircraft manufacturer, other than Lockheed
Martin, to respondent or Loral in its capacity as a provider of mission
computers, and (a) if written information, designated in writing by the
military aircraft manufacturer as proprietary information by an
appropriate legend, marking, stamp or positive written identification
on the face thereof, or (b) if oral, visual or other information,
identified as proprietary information in writing by the military aircraft
manufacturer prior to the disclosure or within thirty (30) days after
such disclosure; or (2) any information not in the public domain
disclosed by any military aircraft manufacturer prior to the
Acquisition to Loral in its capacity as a provider of mission
computers. Non-public military aircraft information (mission
computers) shall not include: (1) information known or disclosed to
respondent, excluding Loral, at the time respondent signed the
Agreement Containing Consent Order in this matter, (2) information
that subsequently falls within the public domain through no violation
- of this order by respondent, (3) information that subsequently
becomes known to respondent from a third party not in breach of a
confidential disclosure agreement (information obtained from Loral
or otherwise obtained as a result of the Acquisition shall not be
considered information known to respondent from a third party), or
(4) information after six (6) years from the date of disclosure of such
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non-public military aircraft information (mission computers) to
respondent, or such other period as agreed to in writing by respondent
and the provider of the information.
Y. "Non-public unmanned aerial vehicle information " means (1)
any information not in the public domain disclosed by any unmanned
aerial vehicle manufacturer, other than Lockheed Martin, to
respondent or Loral in its capacity as a provider of integrated
communications systems, and (a) if written information, designated
in writing by the unmanned aerial vehicle manufacturer as proprietary
information by an appropriate legend, marking, stamp or positive
written identification on the face thereof, or (b) if oral, visual or other
information, identified as proprietary information in writing by the
' unmanned aerial vehicle manufacturer prior to the disclosure or
within thirty (30) days after such disclosure; or (2) any information
not in the public domain disclosed by any unmanned aerial vehicle
manufacturer prior to the Acquisition to Loral in its capacity as a
provider of integrated communications systems. Non-public
unmanned aerial vehicle information shall not include: (1)
information known or disclosed to respondent, excluding Loral, at the
time respondent signed the Agreement Containing Consent Order in
this matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public unmanned aerial
vehicle information to respondent, or such other period as agreed to
- in writing by respondent and the provider of the information.

7. "Satellite” means an unmanned machine that is launched from
the earth's surface for the purpose of transmitting data back to earth
and which is designed either to orbit the earth or travel away from the"

~ earth.

AA. "Restructuring Agreement” means the Restructuring,
Financing and Distribution Agreement, dated as of January 7, 1996,
by and among Loral Corporation, Loral Aerospace Holdings, Inc.,
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar,
L.P., Loral Globalstar Limited, Loral Telecommunications
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Acquisition, Inc. (to be renamed Loral Space & Communications
Ltd.) and Lockheed Martin Corporation. )

BB. "Loral Space" means Loral Space & Communications Ltd.,
a company organized under the laws of the Islands of Bermuda, with
its principal office and place of business located at 600 Third Avenue,
New York, New York, as described by the Restructuring Agreement;
its directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled or
managed by Loral Space & Communications Ltd., including, but not
limited to, Globalstar, L.P., Space Systems/Loral, Inc. and K&F
Industries, Inc., and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Loral Space does not include any of the foregoing that will be part of
Loral or Lockheed Martin after the Acquisition.

CC. "Space Systems/Loral"” means Space Systems/Loral, Inc., an
entity with its principal place of business at 3825 Fabian Way, Palo
Alto, California, or any other entity within or controlled by Loral
Space that is engaged in, among other things, the research,
development, manufacture or sale of Satellites, and its directors,
officers, employees, agents, representatives, predecessors, successors
and assigns; its subsidiaries, divisions, groups, affiliates, partnerships
and joint ventures controlled by Space Systems/Loral, Inc. (or such
similar entity), and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Space Systems/Loral does not include any of the foregoing that will
be part of Loral or Lockheed Martin after the Acquisition and does
not include any entity or line of business, outside of Space
Systems/Loral, Inc., within or controlled by Loral Space that is not
engaged in the research, development, manufacture or sale of
Satellites. '

DD. "Defensive missiles systems" are the research, development,
manufacture or sale of defensive missiles systems and components,
including, among other things, the Theater High Altitude Area
Defense System, Corps SAM/MEADS, the Advanced Intercept
Technology, National Missile Defense, Naval Upper Tier, the
Airbore Laser, target programs and other related activities.

EE. "Fleet Ballistic Missiles" are the research, development,
manufacture, sale or life cycle support including disposal of strategic
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offensive missiles and associated support equipment, including,
among other things, the Trident missile. .

FF. "Missile System Products Center" 1is the research,
development, manufacture or sale of missile systems, missile
" components, missile technology, propulsion systems, seekers,
electronics, avionics, composites, bombs, rockets and mortars,
including, among other things, the Composites Initiative, the
Propulsion Initiative, BLU-109 and Precision Gu1ded Mortar
Munition.

GG. "Space & Strategic Missiles" means Lockheed Martin Space
& Strategic Missiles Sector, an entity with its principal place of
business at 6801 Rockledge Drive, Bethesda, Maryland, or any other
entity within or controlled by Lockheed Martin that is engaged in,
among other things, the research, development, manufacture or sale
of Satellites; and its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Space & Strategic Missiles Sector (or such
similar entity), and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Space & Strategic Missiles does not include Defensive Missile
Systems, Fleet Ballistic Missiles, and Missile System Products
Center, and any other entity or line of business, outside of Lockheed
Martin Space & Strategic Missiles Sector, within or controlled by
Lockheed Martin that is not engaged in the research development
manufacture or sale of Satellites.

HH. "Common LM/Loral Space Director" means any person who
is simultaneously a member of the Board of Directors of Lockheed
Martin or an officer of Lockheed Martin and a member of the Board

-of Directors of Loral Space or an officer of Loral Space.

I1. "Non-public space information of Lockheed Martin" means
any information not in the public domain relating to Space &
Strategic Missiles. ' ,

JJ. "Non-public space information of Loral Space"” means any
information not in the public domain relating to Space Systems/Loral.

KK. "Lockheed Martin/Loral Space Technical Services
Agreement” means the technical services agreement between
Lockheed Martin and Loral Space, as described by Article VI,
Section 6.7, paragraph (d), of the Restructuring Agreement. :
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LL. "Merger Agreement” means the Agreement and Plan of
Merger, dated as of January 7, 1996, by and among Loral
Corporation, Lockheed Martin Corporation and LAC Acquisition
Corporation.

MM. "“Stockholders Agreement” means the Stockholders
Agreement referred to in the Restructuring Agreement.

NN. "Non-Voting Equity Securities” means any share of stock that
does not entitle the shareholder to vote for any member of the Board
of Directors.

OO0. "Voting Equity Securities” means any share of stock that
entitles the shareholder to vote for any member of the Board of
Directors.

PP. "dcquisition” means the transaction described by the Merger
Agreement and the Restructuring Agreement, including, but not
limited to: (1) the acquisition by respondent of all of the outstanding
voting common stock of Loral; (2) the transfer of the space and
telecommunications businesses of Loral and its subsidiaries to Loral
Space; (3) the acquisition by respondent of a 20% convertible
preferred stock interest in Loral Space, which in turn owns a 33%
interest in Space Systems/Loral; (4) the Lockheed Martin/Loral Space

~Technical Services Agreement; and (5) the appointment of Mr.

Bernard Schwartz, Chairman of the Board of Directors and Chief
Executive Officer of Loral Space, to the position of Vice Chairman
of the Board of Directors of Lockheed Martin.

IL.
1t is further ordered, That:

A. Respondent shall divest, absolutely and in good faith, within
six (6) months of the date respondent signed the Agreement
Containing Consent Order in this matter, the SETA services
operations, and shall not charge any costs associated with the
divestiture to the Federal Aviation Administration.

B. Respondent shall divest the SETA services operations only to
an acquirer or acquirers that receive the prior approval of the
Commission and only in a manner that receives the prior approval of
the Commission. The purpose of the divestiture is to ensure the
continued provision of SETA services in the same manner as
provided by respondent at the time of the proposed divestiture and to
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remedy the lessening of competition alleged in the Commission's
complaint. ] :

C. Pending divestiture of the SETA services operations,
respondent shall take such actions as are necessary to ensure the
- continued provision of SETA services, to maintain the viability and
marketability of the assets used to provide SETA services, to prevent
the destruction, removal, wasting, deterioration or impairment of the
assets used to provide SETA services, and to prevent the disclosure
of non-public air traffic control information to Loral Air Traffic
Control.

D. Upon reasonable notice from any acquirer or the Federal
Aviation Administration to respondent, respondent shall provide such
" technical assistance to the acquirer as is reasonably necessary to
enable the acquirer to provide SETA services in substantially the
same manner and quality as provided by respondent prior to
divestiture. Such assistance shall include reasonable consultation with
knowledgeable employees and training at the acquirer's facility for a
period of time sufficient to satisfy the acquirer's management that its
personnel are appropriately trained in the skills necessary to perform
the SETA services operations. Respondent shall convey all know-
how necessary to perform the SETA services operations in
substantially the same manner and quality provided by respondent
prior to divestiture, provided, however, that the respondent may retain
the right to use the know-how. However, respondent shall not be
required to continue providing such assistance for more than one (1)
year from the date of the divestiture. Respondent shall charge the
acquirer at a rate no more than its own costs for providing such

technical assistance. ' o
' E. At the time of the execution of the purchase agreement
~ between respondent and a proposed acquirer of the SETA services
operations ("Purchase Agreement"), respondent shall provide the
acquirer(s) with a complete list of all full-time, non-clerical, salaried
employees of respondent who were engaged in the provision of
SETA services on the date of the Acquisition, as well as all current
full-time, non-clerical, salaried employees of respondent engaged in
the provision of SETA services on the date of the purchase
agreement. Such list(s) shall state each such individual's name,
position, address, business telephone number, or if no business
telephone number exists, a home telephone number, if available and
with the consent of the employee, and a description of the duties and
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work performed by the individual in connection with the SETA
services operations.

F. Following the execution of the Purchase Agreement(s) and
subject to the consent of the employees, respondent shall provide the
proposed acquirer(s) with an opportunity to inspect the personnel files
and other documentation relating to the individuals identified in
paragraph ILE of this order to the extent permissible under applicable
laws. For a period of six (6) months following the divestiture, -
respondent shall further provide the acquirer(s) with an opportunity
to interview such individuals and negotiate employment contracts
with them.

G. Respondent shall provide all employees identified in paragraph
ILE of this order with reasonable financial incentives, if necessary, to
continue in their employment positions pending divestiture of the
SETA services operations, and to accept employment with the
acquirer(s) at the time of the divestiture. Such incentives shall include
continuation of all employee benefits offered by respondent until the
date of the divestiture, and vesting of all pension benefits (as
permitted by law). In addition, respondent shall not enforce any
confidentiality restrictions relating to the SETA services or SETA
services operations that apply to any employee identified in paragraph
ILE who accepts employment with any proposed acquirer.
Respondent also shall not enforce any noncompete restrictions that
apply to any employee identified in paragraph IL.LE who accepts
employment with any proposed acquirer.

H. For a period of one (1) year commencing on the date of the
individual's employment by any acquirer, respondent shall not re-hire
any of the individuals identified in paragraph IL.E of this order who
accept employment with any acquirer, unless such individual has
been separated from employment by the acquirer against that
individual's wishes.

_ I. Prior to divestiture, respondent shall not transfer, without the

consent of the Federal Aviation Administration, any of the
individuals identified in paragraph ILE of this order whose
employment responsibilities involve access to non-public air traffic
control information from management and data systems to any other
position involving business with the Federal Aviation Administration.
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II1.
Itis f.urther ordered, That:

A. Respondent shall not provide, disclose or otherwise make
available to Loral Air Traffic Control any non-public air traffic
control information.

B. Respondent shall use any non-public air traffic control
information obtained by Management and Data Systems only in
respondent's capacity as provider of technical assistance to an
acquirer, pursuant to paragraph IL.D of this order.

IV.
. It is further ordered, That:

A. If respondent has not divested, absolutely and in good faith and
with the Commission's prior approval, the SETA services operations
within six (6) months of the date respondent signed the Agreement
Containing Consent Order in this matter, the Commission may
appoint a trustee to divest the SETA services operations. In the event
that the Commission or the Attorney General brings an action
pursuant to Section 5(1) of the Federal Trade Commission Act, 15
U.S.C. 45(1), or any other statute enforced by the Commission,
respondent shall consent to the appointment of a trustee in such
action. Neither the appointment of a trustee nor a decision not to
appoint a trustee under this paragraph IV shall preclude the
Commission or the Attorney General from seeking civil penalties or
- any other relief available to it, including a court-appointed trustee,
~ pursuant to Section 5(I) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by
respondent to comply with this order.

-~ B.Ifatrustee is appointed by the Commission or a court pursuant
to paragraph IV.A of this order, respondent shall consent to the
following terms and conditions regarding the trustee's powers, duties, -
authority, and responsibilities:

1. The Commission shall select the trustee, subject to the consent
of respondent, which consent shall not be unreasonably withheld.
The trustee shall be a person with experience and expertise in
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acquisitions and divestitures. If respondent has not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after notice by the staff of the
Commission to respondent of the identity of any proposed trustee,
respondent shall be deemed to have consented to the selection of the
proposed trustee.

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the SETA
services operations.

3. Within ten (10) days after appomtment of the trustee
respondent shall execute a trust agreement that, subject to the prior
approval of the Commission and, in the case of a court-appointed
trustee, of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture required by
this order.

4. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
IV.B.3 to accomplish the divestiture, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve (12) month period, the trustee has submitted a plan of
divestiture or believes that divestiture can be achieved within a
reasonable time, the divestiture period may be extended by the

| Commission, or, in the case of a court-appointed trustee, by the court;
provided, however, the Commission may extend this period only two
(2) times.

5. The trustee shall have full and complete access to the
personnel, books, records and facilities related to the SETA services
operations, or to any other relevant information, as the trustee may
request. Respondent shall develop such financial or other information
as the trustee may request and shall cooperate with the trustee.
respondent shall take no action to interfere with or impede the
trustee's accomplishment of the divestiture. Any delays in divestiture
caused by respondent shall extend the time for divestiture under this
paragraph in an amount equal to the delay, as determined by the
Commission or, for a court-appointed trustee, by the court.

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondent's absolute and
unconditional obligation to divest at no minimum price. The
divestiture shall be made in the manner and to an acquirer or
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acquirers as set out in paragraph II of this order; provided, however,
if the trustee receives bona fide offers from more than one acquiring
entity, and if the Commission determines to approve more than one
such acquiring entity, the trustee shall divest to the acquiring entity
- selected by . respondent from among those approved by the
Commission.

7 The trustee shall serve, without bond or other security, at the
cost and expense of respondent, on such reasonable and customary
terms and conditions as the Commission or 2 court may set. The
trustee shall have the authority to employ, at the cost and expense of
~ respondent, such consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of
respondent, and the trustee's power shall be terminated. The trustee's
compensation shall be based at least in significant part on a
commission arrangement contingent on the trustec's divesting the
SETA services operations. ‘ ‘

8. Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee. ' ‘

9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed- in the same manner as provided in
paragraph IV.A of this order.

10. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
:ssue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

 11. The trustee may also divest such additional ancillary assets
and businesses and effect such arrangements as are necessary to
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assure the marketability, viability and competitiveness of the SETA
services operations.

12. The trustee shall have no obligation or authority to operate or
maintain the SETA services operations.

13. The trustee shall report in writing to respondent and the
Commission every sixty (60) days concerning the trustee's efforts to
accomplish divestiture.

V.

1t is further ordered, That within forty-five (45) days after the
date this order becomes final and every forty-five (45) days thereafter
until respondent has fully complied with paragraphs II through IV of
this order, respondent shall submit to the Commission a verified
written report setting forth in detail the manner and form in which it
intends to comply, is complying, and has complied with paragraphs
IT through IV of this order. Respondent shall include in its
compliance reports, among other things that are required from time
to time, a full description of the efforts being made to comply with
paragraphs II through IV including a description of all substantive
‘contacts or negotiations for the divestiture required by this order,
including the identity of all parties contacted. Respondent shall
include in its compliance reports copies of all written
communications to and from such parties, all internal memoranda and
all reports and recommendations concerning the divestiture.

VL
1t is further ordered, That:

A. Respondent shall not, absent the prior written consent of the

- proprietor of non-public military aircraft information (NITE Hawk),

provide, disclose or otherwise make available to any Lockheed

Martin Military Aircraft Business any non-public military aircraft
information (NITE Hawk).

B. Respondent shall use any non-public military aircraft

- information (NITE Hawk) only in respondent's capacity as a provider

of NITE Hawk systems, absent the prior written consent of the

proprietor of non-public military aircraft information (NITE Hawk).
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It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (simulation and
training), provide, disclose or otherwise make available to any
Lockheed Martin Military Aircraft Business any non-public military
aircraft information (simulation and training).

B. Respondent shall use any non-public military aircraft
information (simulation and training) only in respondent's capacity as
a provider of simulation and training systems, absent the prior written
consent of the proprietor of non- pubhc military aircraft information
(simulation and training).

VIILL
It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (electronic
countermeasures), provide, disclose or otherwise make available to
any Lockheed Martin Military Aircraft Business any non-public
military aircraft information (electronic countermeasures).

B. Respondent shall use any non-public' military aircraft
information (electronic countermeasures) only in respondent's
capacity as a provider of electronic countermeasures, absent the prior
written consent of the proprietor of non-public military aircraft
information (electronic countermeasures). '

IX
It is further ordered, That: o o

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (mission
computers), provide, disclose or otherwise make available to any
Lockheed Martin Military Aircraft Business any non-public mlhtary
aitcraft information (mission computers): '
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B. Respondent shall use any non-public military aircraft
information (mission computers) only in respondent's capacity as a
provider of mission computers, absent the prior written consent of the
proprietor of non-public military aircraft information (mission
computers).

X

It is further ordered, That respondent shall deliver a copy of this
order to any United States military. aircraft manufacturer prior to
obtaining any information outside the public domain relating to that
manufacturer's military aircraft, either from the military aircraft
manufacturer or through the Acquisition.

XI.
It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public unmanned aerial vehicle information,

- provide, disclose or otherwise make available to any Lockheed

Martin Military Aircraft Business any non-public unmanned aerial
vehicle information.

B. Respondent shall use any non-public unmanned aerial vehicle
information only in respondent's capacity as a provider of integrated
communications systems, absent the prior written consent of the
proprietor of non-public unmanned aerial vehicle information.

XIIL.

It is further ordered, That respondent shall deliver a copy of this
order to any United States unmanned aerial vehicle manufacturer
prior to obtaining any information outside the public domain relating
to that manufacturer's unmanned aerial vehicle, either from the
unmanned aerial vehicle manufacturer or through the Acquisition.
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XII1.
- It is further ordered, That:

A. Respondent shall not discuss, provide, disclose or otherwise
make available, directly or indirectly, to any Common LM/Loral
Space Director any non-public space information of Lockheed
Martin.

B. Respondent shall require any Common LM/Loral Space

‘Director to refrain from discussing, providing, disclosing or otherwise
making available, directly or’ indirectly, any non-public space

- information of Loral Space to any member of the Board of Directors
of Lockheed Martin, any officer of Lockheed Martin or any employee
of Lockheed Martin.

C. Respondent shall conduct all matters relating to Space &
Strategic Missiles without the vote, concurrence or other participation
of any kind whatsoever of any Common LM/Loral Space Director.

D. Any Common LM/Loral Space Director shall not be counted

for purposes of establishing a quorum in connection with any matter
relating to Space & Strategic Missiles.
- E. Respondent shall not provide any Common LM/Loral Space
Director with any type of compensation that is based in whole or in
part on the profitability or performance of Space & Strategic
Missiles; provided, however, that any Common LM/Loral Space
Director may receive as compensation for his or her serving on the
Lockheed Martin Board of Directors such stock options or other
stock-based compensation as is provided generally to other members
of the Lockheed Martin Board of Directors in accordance with
respondent's ordinary practice.

XIV.
1t is further ordered, That:

A. Respondent shall not provide or otherwise make available,
directly or indirectly, any personnel, information, facilities, technical
‘services or support from Space- & Strategic Missiles to Space
Systems/Loral pursuant to any provision contained in the Lockheed
Martin/Loral Space Technical Services Agreement. -
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- B. Respondent shall not disclose or otherwise make available to
Space & Strategic Missiles any information received in connection
with the Lockheed Martin/Loral Space Technical Services
Agreement.

C. Respondent shall not disclose to any Space & Strategic Missile
employee any information or technical services provided to Space
Systems/Loral by Lockheed Martin pursuant to the Lockheed
Martin/Loral Space Technical Services Agreement.

XV,

It is further ordered, That if respondent's ownership of the equity
securities of Loral Space increases to more than twenty percent (20%)
of the total equity securities (including both Voting Equity Securities
and Non-Voting Equity Securities) of Loral Space as the result of
repurchases of equity securities by Loral Space or for any other
reason, respondent shall, following its obtaining actual knowledge of
an event leading to such increase ("Event"), reduce its equity security
ownership interest to a level of not more than twenty percent (20%).
Those equity securities which must be sold are hereinafter referred to
as the "Excess Securities." Respondent shall have a period of 185
days following its obtaining actual knowledge of the Event to sell the
Excess Securities (the "Sale Period"); provided, however, that, if
within ten (10) business days of respondent's receipt of such
knowledge, respondent requests that Loral Space file a registration
statement providing for such sale, the Sale Period shall be deemed to
begin on the effective date of such registration statement, and shall
extend for 150 days thereafter, and provided further that, if
respondent elects to sell the Excess Securities in a manner that does
not require Loral Space to file a registration statement, and such sales
cannot be accomplished within the Sale Period without violating Rule
144 (or any successor provision) under the Securities Act of 1933,
then the Sale Period shall be extended by the minimum amount
necessary to allow such securities to be sold pursuant to Rule 144 (or
any successor provision). Pending the sale of Excess Securities,
respondent shall not exercise any voting rights relating to the Excess
Securities. Respondent shall amend the Stockholders Agreement to
provide respondent the means of complying with the foregoing
provisions and shall thereafter not amend the applicable provisions of
the Stockholders Agreement in a fashion so as to impair respondent's
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ability to comply with this paragraph. The provisions of this
paragraph shall terminate ten (10) years from the date this order
becomes final.

XVIL

It is further ordered, That respondent shall comply with all terms
of the Interim Agreement, attached to this order and made a part
- hereof as Appendix L. Said Interim Agreement shall continue in effect
until the provisions in paragraphs II through XVI of thlS order are
complied with or until such other time as is stated in said Interim
~ Agreement.

XVIIL

It is further ordered, That within sixty (60) days of the date this
order becomes final and annually for the next ten (10) years on the
anniversary of the date this order becomes final, and at such other
times as the Commission may require, respondent shall file a verified
written report with the Commission setting forth in detail the manner
and form in which it has complied and is complying with paragraphs
VI through XV1 of this order. To the extent not prohibited by United
States Government national security requirements, respondent shall
include in its reports information sufficient to identify all-United
States military aircraft and unmanned aerial vehicle manufacturers
with whom respondent has entered into an agreement for the research,
development, manufacture or sale of NITE Hawk systems, simulation
and training systems, electronic countermeasures, mission computers
or integrated communications systems. —

XVIIIL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment, sale resulting in the
emergence of a successor corporation, or the creation or dissolution
of subsidiaries or sale of any division or any other change in the
corporation in each instance where such change may affect
comphance obligations arlsmg out of the order.
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XIX.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, and subject to any legally
recognized privilege and applicable United States Government
national security requirements, upon written request, and on
reasonable notice, respondent shall permit any duly authorized
representatives of the Commission: '

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondent, relating to.any matters contained in
this order; and

B. Upon five (5) days' notice to respondent, and w1thout restraint
or interference from respondent, to interview officers, directors, or
employees of respondent, who may have counsel present regarding
any such matters.

XX.

It is further ordered, That this order shall terminate on September
19, 2016, except as otherwise provided in this order.

APPENDIX I

INTERIM AGREEMENT

This Interim Agreement is by and between Lockheed Martin
Corporation ("Lockheed Martin"), a corporation organized and
existing under the laws of the State of Maryland, and the Federal
Trade Commission (the "Commission"), an independent agency of
the United States Government, established under the Federal Trade
Commission Act of 1914, 15 U.S.C. 41, et seq.

PREMISES °

Whereas, Lockheed Martin has proposed to acquire all of the
outstanding voting common stock of Loral Corporation and engage
in a series of related transactions and acts; and :
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" Whereas, the Commission is now investigating the proposed
Acquisition to determine if it would violate any of the statutes the
Commission enforces; and _ ,

Whereas, if the Commission accepts the Agreement Containing
Consent Order ("Consent Agreement"), the Commission will place it
on the public record for a period of at least sixty (60) days and
subsequently may either withdraw such acceptance or issue and serve
its complaint and decision in disposition of the proceeding pursuant
to the provisions of Section 2.34 of the Commission's Rules; and

Whereas, the Commission is concerned that if an understanding
is not reached preserving competition during the period prior to the
final issuance of the Consent Agreement by the Commission (after
the 60-day public notice period), there may be interim competitive
harm and divestiture or other relief resulting from a proceeding
challenging the legality of the proposed Acquisition might not be
possible, or might be less than an effective remedy; and '

Whereas, Lockheed Martin entering into this Interim Agreement
shall in no way be construed as an admission by Lockheed Martin
that the proposed Acquisition constitutes a violation of any statute;
and

Whereas, Lockheed Martin understands that no act or transaction
contemplated by this Interim Agreement shall be deemed immune or
exempt from the provisions of the antitrust laws or the Federal Trade
Commission Act by reason of anything contained in this Interim
Agreement.

Now, therefore, Lockheed Martin agrees, upon the understanding
that the Commission has not yet determined whether the proposed
Acquisition will be challenged, and in consideration of the
Commission's agreement that, at the time it accepts the Consent
Agreement for public comment, it will grant early termination of the
' Hart-Scott-Rodino waiting period, as follows:

1. Lockheed Martin agrees to execute and be bound by the terms
of the order contained in the Consent Agreement, as if it were final,
. from the date Lockheed Martin signs the Consent Agreement.

2. Lockheed Martin agrees to deliver, within three (3) days of the
date the Consent Agreement is accepted for public comment by the
Commission, a copy of the Consent Agreement and a copy of this
. Interim Agreement to the United States Department of Defense, the
Federal Aviation Administration, McDonnell Douglas Corporation,
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Northrop Grumman Corporation, The Boeing Company and Teledyne
Inc.

3. Lockheed Martin agrees to submit, within thirty (30) days of
the date the Consent Agreement is signed by Lockheed Martin, an
. initial report, pursuant to Section 2.33 of the Commission's Rules,
signed by Lockheed Martin setting forth in detail the manner in which
Lockheed Martin will comply with paragraphs II through XVI of the
Consent Agreement.

4. Lockheed Martin agrees that, from the date Lockheed Martin
signs the Consent Agreement until the first of the dates listed in
subparagraphs 4.a and 4.b, it will comply with the provisions of this
Interim Agreement:

a. Ten (10) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the provisions of
Section 2.34 of the Commission's Rules; or

b. The date the Commission finally issues its Complaint and its
Decision and-Order.

5. Lockheed Martin waives all rights to contest the validity of this
Interim Agreement.

6. For the purpose of determining or securing compliance with
this Interim Agreement, subject to any legally recognized privilege
and applicable United States Government national security
requirements, and upon written request, and on reasonable notice, to
Lockheed Martin made to its principal office, Lockheed Martin shall
permit any duly authorized representatwe or representatives of the
Commission:

a. Access, during the office hours of Lockheed Martin and in the
presence of counsel, to inspect and copy all books, ledgers, accounts,
cerrespondence, memoranda, and other records and documents in the
possession or under the control of Lockheed Martin relating to
compliance with this Interim Agreement; and

b. Upon five (5) days' notice to Lockheed Martm and without
restraint or interference from it, to interview officers, directors, or
employees of Lockheed Martin, who may have counsel present
regardmg any such matters. '

7. This Interim Agreement shall not be binding until accepted by
the Commission.
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IN THE MATTER OF:
ZYGON INTERNATIONAL, INC,, ET AL. .

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3686. Comﬁlaint,‘ Sept. 24,' 1996--Decision, Sept. 24, 1996

This consent order prohibits, among other things, a Washington-based company
and its owner, that manufacture and advertise learning accelerating, memory
enhancing, weight loss, and vision improving products and devices, from
making any claims concerning the performance, benefits, efficacy, or safety
of any product or service they market, unless they possess competent and
reliable evidence to substantiate such claims, and requires the respondents to
pay $195,000 into escrow accounts for consumer redress programs.

Appearances

For the Commission: Dean C. Forbes and Lesley Anne Fair.
For the respondents: Margaret Feinstein and Peter Kadzik,
Dickstein, Shapirro & Morin, Washington, D.C. o

COMPLAINT

The Federal Trade Commission, having reason to believe that
Zygon International, Inc., a corporation, and Dane Spotts,
individually and as an officer of said corporation ("respondents"),
have violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Zygon International, Inc. is a
Washington corporation, with its principal office or place of business
at 18368 Redmond Way, Redmond, WA. o

Respondent Dane Spotts is an officer of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controls the acts and practices of the corporate respondent, including
the acts and practices alleged in this complaint. His principal office
or place of business is the same as that of the corporate respondent.

PAR. 2. Respondents have manufactured, advertised, labeled,
offered for sale, sold, and distributed consumer products through
radio and print advertisements, the Zygon International "SuperLife"
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mail-order catalog, and the Internet's World Wide Web. These
products include, but are not limited to the "Learning Machine" and
the "SuperMind," devices that purportedly accelerate leamning; the
"SuperBrain Nutrient Program," pills that purportedly enhance
memory, intelligence, attention, and concentration levels; "Fat
Burner" pills, which purportedly induce weight loss; and "Day and
Night Eyes," purported vision improvement pills.

The Learning Machine, SuperMind, SuperBrain Nutrient
Program, Fat Burner pills, and Day and Night Eyes pills are "foods,"
"drugs," or "devices" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

LEARNING MACHINE

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements for the Learning Machine, including, but
not necessarily limited to, the attached Exhibits A through E. These
advertisements contain the following statements:

A. "Amazing Digital Headset Teaches You Foreign Languages Overnight"
[Exhibit A: Zygon's SuperLife catalog]

B. "Knowledge really is power. But learning using traditional study methods
is slow and boring. Imagine putting on a digital headset hooked up to an ordinary
CD player. When you push play it fires a programmed sequence of light and sound,
opening a window into your mind. Then like magic it downloads new information
directly onto your brain cells. No, it's not science fiction. High-tech learning is now
science fact. It's called the Learning Machine™. A profound breakthrough that
will revolutionize how you learn and acquire new skills." [Exhibit A: Zygon's
SuperLife catalog] '

C. "Plus you can try the Learning Machine risk free for 30 days. During your
risk free trial, you'll be able to learn 4 languages, triple your reading speed, boost
your vocabulary, improve your memory, and reprogram one or two bad habits."
[Exhibit A: Zygon's SuperLife catalog]

D. "Let's say ... you'd like to quit smoking or lose weight. Pop in an Inner-
Mind™ Programming Disc. The sensory stimulation matrix opens a window into
your unconscious mind. Then by infusing your 'mner mind' with positive
programming, you can rescript negative, self-defeating attitudes." [Exhibit B: USA
Today, January 23, 1995] , _

E. "Let's say you want to learn a foreign language, quadruple your reading
speed, or increase your math skills. Or give your children a powerful edge in
school, learning 300%-500% faster than their peers. You select a specially
programmed Learning Disc™ in the area you want to study. Plug it into any
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ordinary CD player. Then attach your Learning Machine digital headset into the
headphone jack. Push play and a few moments later your mind is launched into a
pre-programmed learning session. In a fun, almost effortless way, the Learning
Disc lesson plan unfolds its program and transfers the knowledge into your mind."
[Exhibit A: Zygon's SuperLife catalog; Exhibit C: US AIR magazine, July 1994;
~ and Exhibit D: Longevity magazine, August 1994]

F. "The Leaming Machine goes beyond virtual reality. It's the most advanced
accelerated learning tool in the world! Absolutely mind blowing! What if you could
flip a-switch inside your mind to instantly activate your imagination? Speak foreign
languages. Expand your mental skills . . . And pour into your mind the genius of
an Einstein or a Socrates. Find out how the Learning Machine boosts mental
powers . . . Get a Photographic Mind, Instant Motivation, Speak Foreign
Languages, and More!" [Exhibit E: The Learning Machine Home Page, World

Wide Web, January 18, 1996]

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A
through E, respondents have represented, directly or by implication,
that the Learning Machine:

A. Enables users to learn foreign languages overnight.

B. Enables users to quadruple their reading speed.

C. Enables users to improve their math skills.

D. Enables children to learn at a rate of 300% to 500% faster than
their peers.

E. Enables users to lose weight.

F. Enables users to quit smoking.

G. Substantially improves users' ability to learmn and retain
information.

H. Enables users to learn four languages, triple their reading

speed, improve their vocabulary, and improve their memory

in thirty days.

; PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A
through E, respondents have represented, directly or by implication,
that at the time they made the representations set forth in paragraph
five, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 7. In truth and in fact, at the time they made the
- representations set forth in paragraph five, respondents did not



198 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122 F.T.C.

possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and mlsleadmg

SUPERMIND

PAR. 8. Respondents have disseminated or have caused to be
disseminated advertisements for the SuperMind, including, but not
necessarily limited to, the attached Exhibits F and G. These
advertisements contains the following statements:

A. "Based on hard scientific evidence which associates states of consciousness
with dominant brainwave activity, this machine coaxes your brain into an
Alpha/Theta pattern (brainwaves in the 4-10 Hz range), which is associated with
deep meditation and mental imagery. . . . Developed by the Mind Research
Laboratory, now anyone can enter profound mental states at the push of a button.

. I take it with me on business trips to beat stress and jet lag. A 20-minute

session gives me the equivalent of 8-hours sleep and helps reset my biological

clock.
Boost Brainpower

Listen: Training your brain to generate Theta activity for even a few minutes each
day has enormous benefits, including boosting the immune system, enhancing
creativity, 1.Q., and psychic abilities, along with increasing feclings of
psychological well-being.

For a little black box to do all that to your brain in 20 minutes is amazing enough,
but it's only part of the story. Because this machine can also be used to accelerate
learning and modify negative self-defeating behavior.

Automatic Hypnosis

Let's say you wanted to quit smoking, enhance your self-esteem, lose weight, or
play a better game of golf. . . . [Bly plugging into the SuperMind™; you could
induce a hypnotic trance in a matter of seconds. Then, while your subconscious is
primed for psychological programming, you play prerecorded behavioral
mindscripts, and these new success patterns become transferred onto your brain."
[Exhibit F: Longevity magazine, July 1993] ‘

B. "Instant Speed Learning
Plus,. you can use this machine for speed learning. Tests at the University of
California have revealed the effects of Theta frequencies on leaming. During their
study a group of 20 students learned 1,800 words of Bulgarian in 120 hours while
using Theta stimulation programs. In about 1/3 the normal time they spoke and
wrote the new language." [Exhibit F: Longevity magazine, July 1993]

C. "Speak French, Spanish, German, & Italian Overnight
Using the amazing accelerated language learning system, these four Instant
Language courses are also bundled with your SuperMind™ computer. Each course
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works with software built into your SuperMind" to imprint a super-fast working
knowledge of these languages into your memory. Edited to accelerate learning
time, words and phrases for speaking in each country are imprinted directly onto
your brain cells. No verbs to conjugate or grammar to learn." [Exhibit F:
Longevity magazine, July 1993]

) E. "Speak four languages almost overnight. Instant French. Instant Spanish.
Instant German & Instant Italian use the SuperMind computer to stimulate the
optimum brain-state for learning. Each language soundtrack imprints new words
and phrases directly onto your brain cells. A second tape included with each course
uses a special reinforcement system to lock the language session into pérmanent

. memory. There are no verbs to conjugate or grammar to learn." [Exhibit G: Omni

magazine, January 1994]

PAR. 9. Through the use of the statements contained in the
‘advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisements attached as Exhibits F and
G, respondents have represented, directly or by implication, that the -
SuperMind:

. Effectively treats users' stress.

Effectively treats users' jet lag.

Gives users the equivalent of eight hours of sleep after twenty
minutes of use. '

Enables users to lose weight.

Enables users to quit smoking.

Enabled 20 students to learn 1800 words of Bulganan in 120
hours in tests at the University of California.

mEyY QwW»

G. Improves the functioning of users' immune system.

H. Increases users' L.Q.

I. When used in conjunction with the Instant Language courses,
enables users to learn foreign languages overnight.

J:

Substantially improves users' ability to learn and retain
information. :

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisements attached as Exhibits F and
G, respondents have represented, directly or by implication, that at
the time they made the representations set forth in paragraph nine,
respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 11. In truth and in fact, at the time they made the
representations set forth in paragraph nine, respondents did not
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possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
ten was, and is, false and misleading.

PAR. 12. Through the use of the statements contained in the
advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisement attached as Exhibit F,
respondents have represented, directly or by implication, that the
SuperMind has been proven in tests conducted at the University of
California to teach users to speak and write foreign languages in
about one-third the time of traditional methods of study.

PAR. 13. In truth and in fact, tests conducted at the University of
California have not proven that the SuperMind teaches users to speak
and write foreign languages in about one-third the time of traditional
methods of study. Therefore, the representation set forth in paragraph
twelve was, and is, false and misleading.

SUPERBRAIN NUTRIENT PROGRAM

PAR. 14. Respondents have disseminated or have caused to be
disseminated advertisements for the SuperBrain Nutrient Program,
including, but not necessarily limited to, the attached Exhibit H. This
advertisement contains the following statements:

A. "Recently I received a news clipping about a Florida medical doctor who
takes a daily dose of 'smart pills' to increase memory, improve intelligence, and
energize his brain. The article went on to tell of his incredible claim that these
super pills not only made him smarter, but his 4-year-old son was turned into a
genius because his wife took the pills when she was pregnant." [Exhibit H:
Zygon's SuperLife catalog]

B. "L..started taking them myself. Instantly I was zooming... In other words,
my brain was thinking at warp speed.

Smart Pill Breakthrough

So how can a 'pill' enhance cognition? Several ways. By increasing blood supply
and oxygen to the brain. Enhancing brain cell metabolism. Inhibiting free radical
damage to brain cells. And stimulating neuro-transmitter hormones.

My goal was to design a powerful brain formula made entirely of natural
substances.

Waking Up Your Brair
We hired the hottest pharmaceutibal research lab in the country. The result is the

Brain Cognition Formula. Twenty-six ingredients each tested for maximum purity
and potency are loaded into a gelatin capsule.

-
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Look: Popping a few pills won't make you an Einstein, but if your experiences are
like mine, you'll notice an improvement in attention, focus, concentration, and
mental energy. Because subtle or even major improvements in cognitive
functioning often go unnoticed, it's important to have some way of measuring your
progress.

So included in your package will be a special report called The Mental Boost that
shows you how to measure your mental progress. You'll be instructed how to look
for changes in alertness, mental energy, concentration, memorization, productivity,
organization and planning, verbal skills, problem solving ability, mood, sexual
desire, and overall health." [Exhibit H: Zygon's SuperLife catalog]

PAR. 15. Through the use of the statements contained in the
advertisements referred to in paragraph fourteen, including but not
necessarily limited to the advertisement attached as Exhibit H,
respondents have represented, directly or by implication, that the
SuperBrain Nutrient Program:

A. Enables users to improve their memory.

B. Enables users to improve their intelligence.

C. When taken by pregnant women, will cause their children to
have enhanced intelligence.

D. Enhances cognition, increases bIood supply and oxygen to the
brain, enhances brain cell metabolism, inhibits free radical damage to
brain cells, and stimulates neuro-transmitter hormones of users.

E. Enables users to improve their cognitive and mental functions,
including attention and concentration levels, problem solving
abilities, and verbal skills.

PAR. 16. Through the use of the statements contained in the
advertisements referred to in paragraph fourteen, including but not
necessarily limited to the advertisement attached as Exhibit H,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph fifteen,
respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 17: In truth and in fact, at the time they made the
representations set forth in paragraph fifteen, respondents did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
sixteen was, and is, false and misleading.
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FAT BURNER PILLS

PAR. 18. Respondents have disseminated or have caused to be
disseminated advertisements for Fat Burner pills, including, but not
necessarily limited to, the attached Exhibit I. This advertisement
contains the following statements:

A. "Fat Bumner Pills
Not only is Fat Burner the fastest selling product in its class, but it contains an
incredible 500 mg of pure L-Carnitine (a special amino acid used in metabolism)
per serving. . . . [Y]ou'll be on your way to a trimmer, firmer, leaner body.
Try this supplement with any of the other weight control products in this catalog
for a super combined effect that will enhance your weight control program.
A special blend of Lipotropics plus 500 mg of L-Carnitine enhances the body's
ability to burn fat." [Exhibit I: Zygon's SuperLife catalog] =~

PAR. 19. Through the use of the statements contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the advertisement attached as Exhibit I,
respondents have represented, dlrectly or by 1mphcat10n that Fat
Burner pills:

A. Enhance the body's ability to burn fat.
B. Enable users to have a trimmer, firmer, and leaner body.
C. Enable users to lose weight.

PAR. 20. Through the use of the statements contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the advertisement attached as Exhibit I,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph nineteen,
respondents possessed and relied upon a reasonable basis -that
substantiated such representations.

PAR. 21. In truth and in fact, -at the time they made the
representations set forth in paragraph nineteen, respondents did not
~ possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twenty was, and is, false and misleading.

DAY AND NIGHT EYES PILLS

PAR. 22. Respondents have disseminated or have caused to be
disseminated advertisements for Day and Night Eyes pills, including,
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but not necessarily limited to, the attached Exhibit J. This
advertisement contains the following statements:

A. "Focus on Healthy Eyes
~ Eye Improvement Supplement
If you suffer from night blindness (or want clearer vision during the day), Day and
Night Eyes may be the remedy for you. This all-natural supplement gives your
eyes the essential nutrients that must be present in your diet for proper eyesight
function. Ingredients include Beta Carotene, Calcium, Vitamin D, Riboflavin (B-
2), Zinc, Eyebright, and Anthocyanocide-rich Blueberry Leaf. Recommended
dosage is one tablet every morning and evening." [Exhibit J: Zygon's SuperLife
catalog]

PAR. 23. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-two, including but not
necessarily limited to the advertisement attached as Exhibit J,
respondents have represented, directly or by implication, that Day and
Night Eyes pills: -

A. Improve the night blindness of users.
B. Give users clearer vision during the day.

PAR. 24. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-two, including but not
necessarily limited to the advertisement attached as Exhibit J,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph twenty-
three, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 25. In truth and in fact, at the time they made the
representations set forth in paragraph twenty-three, respondents did
not possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twenty-four was, and is, false and misleading.

THIRTY-DAY MONEY-BACK GUARANTEE

PAR. 26. Respondents have disseminated or have caused to be
disseminated advertisements for products, including, but not
necessarily limited to, the attached Exhibits B, E, and K. These
advertisements contains the following statements:
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A. "Try the Learning Machine for 30 days risk free. Take your mind on an
incredible journey. If for any reason you're not totally blown away by the
experience, send your kit back to me for a full refund." [Exhibit B: USA Today,
January 23, 1995] :

B. "Try the Learning Machine for 30 days RISK FREE." [Exhibit E: The
Learning Machine Home Page, World Wide Web, January 16, 1996]

C. "Our Return Policy We are committed to providing you with products that
will improve your life. But if within 30 days you are not completely satisfied with
your order, simply call a Customer Service Representative at 1-800-526-2177 to
receive return instructions." [Exhibit K: Zygon's SuperLife catalog]

PAR. 27. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-six, including but not
limited to the advertisements attached as Exhibit B, E, and K,
respondents have represented, directly or by implication, that
products ordered from respondents carry a thirty-day money-back
guarantee, and that consumers who returned the product to
respondents within thirty days after receipt would receive a full
refund within a reasonable period of time.

PAR. 28. In truth and in fact, in numerous instances, consumers
returned products to respondents within thirty days after receipt and
did not receive a full refund within a reasonable period of time, or at
all. Therefore, the representation set forth in paragraph twenty-seven
was, and is, false and misleading. '

PAR. 29. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBITB

EXHIBIT B

Plug ‘mur Mind inla the Learnn g.
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Program Your Mind for Success &
Launch Virtual Reality-Like Fantasies!
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EXHIBIT E

‘Learning Machine Goes
Bevond Virtual Reality...

1t's the most advanced accelerated
learning tool in the world!

Absolutely mind blowing!

What if you could flip a switch inside ¥our mind to instantly
activate Your imaginaten? Speak foreign languages. Expand
vour mental skills. Program vour subconscious to make vou a
Sure-fire success. And pour into vaur mind the genius of an
Einstein or 2 Soczates Find out how the Learning Machine
boosts mental powers, and launches vinual fantasy
adventures... plus how to get 5450 of Learning CDs FREE!

et $450 of FREE LEARNING CDs!

Try mLcrm'ng Maciune jor 30 days RISK FREE...Plus g

Gera thgraph."c Mind, Instanr Motivation. Speak Foreign Languages. ond More!

01/18/%6 16:16°1C
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EXHIBITF

Mind Power Breakthrough!

Plug Your Brain Into This Powerful Mind Machine To Zap Siress, Improve

\[ental Powers, And Free Yourself Of Self-Sabotaging Behavwr. Plus Get
$500 Worth Of Bonus MindWare™ !
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EXHIBITF

e “Instant Erench” Free!

Lean 3 fareign languages, r2scrip! self-s2hotaging
neh.nmr, and send your braif on

!!u ar Mativation hblar
n y incredible mind journeys!
ALL FRE

Tum stress inta sa
loser mind-et infa 2 1|nmn me u
the ‘euch of 4 burton with |he Dedde Betahs bulaw,
Zeravional Mindscnpts Lbrary™. 3y
st 5) vour Yrainwaves
e tm:; mind-state for
gsychalogical nrﬂgr:mmm;, the
SuperMind™ usés these mun Jv
ing apes lo rewire dewly embedded
subcanscious  belief patterns.
Reprogram sell-saboapng behavior
and implant new success patterns
sutomancaily. Normlly s2cn dUe s
$id. but for & limited time I'm
Sundliny 1his entire £2 ibrary with
your mw\l!ml“ cnmpnur

Sueal( Frnrlch Spanish,
German, & llallan Ovarnight

ng the amazing accelerated
.a.—;m;e leamung sysem, these four
Instant Linguage courses ace alsa
bundled with yaur SugerMind™
smpular Eattisiuce porks mvlh I atg-enil-zes IF o e By =3 PRI

5 3 e nela 2 1M = ]

-':!7:;.:1:“: ‘,‘,‘,;:TF,:‘:T;:‘LT,\! D thuncs wh namEeih, 33 el oo s e e T iod S5t Lesring Ao AEGAs.
‘owledge of these fanguagea inta brain boosting away by the technalogy, sead yor

our mem:-y Hlitd 1o m!en’;: wh:‘h,mw;llnm: h = ¢nm‘;}u{:: back to mp. fu;;glnll
gl incredible ocean warl finall A bﬂnmm:’ refund, But no matter wl
¢ coman o, & v -sﬁ.ff:;lm $100 worth of Moodscapes™ f iy
(525 ﬂlu!). i

¢

spraiung in ¢ach country are

e ey onto your an £ Uames ;.m“"u..s Dok e

aalls. No verbs m orpugdie o¢ smges of 15 body, (3100 value], and the i s joctedion
Bonus Bundle Packa

g
mar o feam. A S00 supér-value all d and WareDt
bick gain, "m" fie usaa el ia al yours for sxly  apecisl oife {liecn #405). O send

”1;'"’!‘"!' et eriivened. Thiee superdiy “'","{.g ur citeck or money order fac
- . ¥ Mind™ expeneaces e i
Wlrromegie | SO T ooyt Bl
¢ Mind Jou o
oUMeys  vajue wm your prcage. And you an try it mml.Ln my ‘H b fhiets

Tagger vind sensary eporses =1

vaur 3rain and fransporT your can- $17,000 Machine Fnr §299  ruk over the next X days. Take your

{:n super gumped up by 03 P00 0L T vy xpe, Pt Fiset Sundca Ot Tl Fos

iciousness on a journey io ather inaredible expen-
fimes ind alaces ith e s gy’ anproéesins il Of ettt o g e 1-800-925-3263
iawing experierces. *Abarig:nal that even comes ush ai a hmm. _reprogram 1
Dreumaine” akes vou 4 myiocsl 456 22 <ol ané L £ st o 3 i ooe | ZYGON
:um when the worid was new and "’ e """M""N 3151750 Eﬁny xusun 're nat blawn 'ﬂh"ﬂﬂ—k“m
ket Pmee Call (0] 8534200

wi¢ ruled “Ceracean Mind Link*

$500 MlmlWare Bonus Pak!

3 FANTASTIC MIND JOURNEYS FREE! 8 4 INSTANT LANGUAGES FREE!

SUPER MOTIVATION LIERARY FREE!

EXHIBIT F -

R

211



212 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122 F.T.C.

EXHIBIT G

5600 Worth Of Free MindWare™ _

By Dane Spotls

Amer a sressrul dav at work, | ou
an my 1pace age snades. plug n in¢
“Dreamuime” Upe. dnd program mv
superMing™ computer [or 3 “heavy-
Thera session. As | punch the
wan Sutton | m cemunaed af YASA 3
wimul reaiiny macnines. Those gillion
Sollar tadeo games tut mransport vt
\OTBOOUIACSS D 4N AMACH Comput
et world vou manpulate with voice
+ommands 3nd gesruTes

On course, the Jupmating * ant wre
awll realicy S [1's moTe like erecToRIC

A Vacation ln 20 Minutes
Alter only 3 tew moment af bewng
prugged inta this machine. 1 was
Sucksd (0 3 derp Tance. Winrd coion
and patterns ware created on the
sdes of my closed evetsds. | feil super
relazed and expenenced 3 protound
‘sersation of pesce and jav. IU's =5 my
saul were g the
ot Eden. Was tus the binshul equsy

orgrsm
A my grain, 163 | ws udncrng wta
AlptarThea, Big ame.

Using pulses of sequenced light
emuted rom and computer
enecated sound [tequencies. the
orrMind™ automuncally syachro-
LIPS vouT bravwave pareTTL drving

1 S, @ B P e, iy 4 St 4 T ¢ i S

Aaates 1 amsouseos with
Awdre Juann T
waves LRUF Tr4IR AL0 a0
A1Dna-Thety Sariem iSTaINwLES 10 (e
$5HY aages anich s ot with
Jerz Teoitation dna mental inagery
Zen manes 1nd yogs T (o7 decades
“a e ¢ e same desri of menul con-
101 ¥ou e1TeNEICe 11 SO
Deveiged bv Ivgons Mind
Researcn Loaratory. now Anvone can
enter these gratound mental suates at
*ne pusn o 3 burion And because WS
_umeuler Zantmiied, Vou €an expen:
rent aath Hhousinds ut dillerent ire-
suerey samoinaciony Or vou can
wute 1ram T presel grograms”
JeMgned 10 PrAJLQE SPECHIC States ot
ensciousncss - cangiag trom dream-
ke Steey ANg meditation W entreme
aiermeas = all 4f the paasn ot 2 bufton.
Boost Brainpower
Lusten: Studies reveal thal framing
wwir orawn 1o generate Thees acnviry fo¢
en 4 few minutes cach dav hus enar
maus beneiits, including uosng (0¢
MMunE SYSEM, enhunang CTEABVILY,
1Q. and pavenic amhities. aong =ith
increasing leclings of pavehalogical
weethbeng. The sur of 4 pocket o
sor, 't 10 paraple | ke o with me on
Iusurness (e 0 beat e and iel g,
For 4 itk black box o da all thut 1o
vour oraIn in I minurey i 3MAzINg
ercugn, Sut 'S oniv part of e gory.
Secaucse tus muchune G s be wed
1 acceberate bearnung and medify neg
Dive sell-dereanng derayior How?
Saper Motivation Library
Let 3 1av vou wareed B quit Snos:
g, enpance vour tellesoeem, lose
wevght. or ar plav 4 betrer game of
poil. You could pav 4 yprotat 5100 an
hour or mare 1 reprogram thest new

E

Mind Power Breakthrough!

- Plug Your Brain Into This Powerful Min
Powers, And Launch Your Mind Into Virtual Reality-

vt 11ty o S

d Machine To Zap Stress, Boost Mental
Like Fantasies. Plus Get

papmmn

VAT T #ms iy el P2 1) e W { SUIT

salfamage and befuvior patfems inio
vour sucanscious. Or. mjdlu"m;
o the Suprridmd™ you ndwe
a hvpront trance in seconds.

Then, while vour subcanscious is
primed for psychological pragram-
muns, you ply ed behavioe
MNGSCNPO, And these new suceris pal-
tems become [ranslerred onta vour
beawn cells I'm bundling 2 le

Betavioral Mindsenprng Library with
vour Superiind™ that will rum sfres
info success, and 4 boser mund-iet 10 3

one at the touch of a buon. A
S0 value. And that's e all

Using the amazing accelerated lin
guage learniag system, laur Instant
Linguage courses are also buadled
wilh your Superiind™ compunet Each
course woras with software built mr
your Sigridimd™ 1o unprint 4 super-
{ast workung knowledge of each

guage into your memory, Edited 10
speed kearrung tme,
s lor speating in each country are
impanted diecty nto vour meman
Na verbs to COMUgHte or gammir o
learm A 5200 value, all four binguage
courses won'l cost you 4 pAY. A
ere 3 someching ebse_

3 Fasrtastic Mind Journeys

Transport Your Consoousness ¢n &

yourmey b ocfiet fumes and placs Wity
three mind-blowing expeniences
K Cream ket you @
myvancal tune when the wotld wis new
and magie ruled. “Cetacean Mind
Lune™ put your wde 3
and dalphin lo evpenence in
increcible ocvan world. And firally the
wlumate mind-teip, “Neac Deatn
Experience” nmulates the 3 asiral
uages of an out-ol-body pumey A 3
oo added i your pacEige. Tee.
30-Day Free Trial

And you can wry it ennurely a1 my

sk over the next 30 davs. Take your
bran on & mund Y A
ncredible mund-dtenag expenenced.
learm focengn lanquage il the push of &
buten, and a lonter mund-sey
wita & wmung one. Uf for anv reasan
vou re ot bigwn away by the oo
g sd back o me o
& ull refund. But na muiter wrat, 1
want you fo keep S100 worth af
Moodscape™ fsee at et a5 v
free gt ot ot pvmg i a shot.

To order, sinpiv Gl my toll e
pumber and ask far the Superiing'™
computey with Sanus bundie pak dliem.
#4051, Or send vour check ar money
order for ST¥9.95 plus 515 suopmg &
handling 2 the sddress beorw Plasse

Fet Fastast Service Orser Toll Frea
1

-800-9625-3263

Fen Qndery Ta (300 BEL-1454

7 O Vo T



ZYGON INTERNATIONAL, INC,, ET AL.

195

“Smart

Can This Amazing New Brain Fermula Aciuaily Help Yeur Mird Work Better & Faster? Test It

Complaint

EXHIBITH

Pill” Discovery!

Yourself And \,.E‘l This Paweriul ‘I {zmin Proteciicn nrmula Each And Every Month Free!

2 e bls dnm nm me‘e super
2ulls not anly made him sniaszer, Jur ms
Lvearcid son was turmed inia 3 genis
because his wile toak the pills avruie ine
was pregnant.
Satng 1 seif-improvement warzior |
wias mrrgued by the soncent, and startes
:If Insunllv [ was 'v('.rr-

Awarp
Smart Pill Eveakmrough
7 enpance sagiancn’
Sevanl ways 3y :pcrea loed suzpls
the Bran. Eniancing bramn

newro-transmitter ‘wnncnes

My goai was to design pnwer:ul
n farmula, made eaureiy of aarural

b

suTstarces.
Waking Up Your Brain
We hured the hottest plu:'naczul.ul
research lab in the country. The resuit s

Cogmtion Forumlr. Twenty-six
an:s aach tested far maximum
v and porency are loaded inio a

ils won't make

‘ike mine, you'll notice an imprave-
ment in Attention, o concentration,
16 mentai energy. Because subtle or
even majar impravements in cognitive
functioning arten 32 unaaticed, il's
iniportant 10 have some way of measur-
ng vour rrugress
%0 included i your cackage will be a
scecai report cailed The Mental 3oost that
sijows you how o measure your aenni
wrzced how o hmk

LrCREANON, Memerzaticn,

ty. erzamzaticn and gia

sxills, Dral:mm soiving at

uai desire, and overail

Super Vitamin Bonus

vou il and arder you.
1w

EXHlBlT H

Our @XpenIEnces -

low price! The 8rain Cngmmu Fornude
and the Vitawin Protectian Formula. Tus
super Donus vitamin progrm i automat-
mlly senr to you each and every manth
along with your brain pills, for 35 ‘ang 25
you wish tg continue the program.
30-Day Free Trial
(Empty—‘lhe-ﬂoltle Guarantee)
And to te sure this stuif reaily works,
yeu can Ty it out eu(lmly at my nsk for
30 days. Order your first manth's supciy
of bath formulas. And if at any dme
ng'the H-lay wial yeu wisit o discon
€ the SrOgram, smpiy reum <he unused
portion feven if it's an empty toule!, and
sail ceceive 2 100% refand. Then

213



214 FEDERAL TRADE COMMISSION DECISIONS
Complaint 122 F.T.C.

EXHIBIT I

‘Fat Burner Pills

Not only is Fat Burner the fastest sell-
ing product in its class, but it contains —
an incredible 300 mg of pure L-

Carnitine (a special amino acid used in

metabelism) per serving. Combined i

with a special blend of Lipotropics and

Chromium, you'll be on your way to a

trimmer, firmer, leaner
bady.
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EXHIBITJ

Focus On Healthy Eyes

Eye Impravement Supplement

If you suffer from night blinduess (or want clearer

vision during the day), Day mni Night Eyes mzy be the rem-

edy for you. This all-natural supplement gives your eyes

the essential nutrients that must be present in your diet for
proper eyesight function. [ngredients include Beta-
+] Carotene, Calcium, Vitamin D, Riboflavin (B-2), Zinc, N
| Eyebright, and Anthocyanacide-rich Blueberry Leaf. |

Recommended dosage is one tablet every momming and
evening. (90 Capsules)

. E..{ Dayand Night Eyes
ol Nem # 34011 e $9.9513.00]
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“My mission is'to - zate and deliver =
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full potential in life. These are some {
of the best ideus in the world. Check
thern out!” i
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondents with violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft of complaint, a
statement that the signing of said agreement is: for settlement
purposes only and does not constitute an admission by respondents
that the law has been violated as alleged in such complaint, or that the
facts as alleged in such complaint, other than jurisdictional facts, are
true and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating 1ts
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments received, now in further conformity with the procedure
prescribed in Section 2 34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order: '

1. Respondent Zygon International, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Washington, with its office or principal place of
business located at 18368 Redmond Way, Redmond, WA. |

Respondent Dane Spotts is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of said
corporation, and his office or principal place of business is located at
the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the proceeding is in the public interest.
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ORDER

It is ordered, That respondents Zygon International, Inc., a
corporation, its successors and assigns, and its officers, and Dane
Spotts, individually and as an officer of said corporation, and
respondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program in or
affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing, in
any manner, directly or by implication, that the use of such product
or program can or will have any effect on the user's: - ‘

A. Health or bodily structure or function, including but not
limited to sleep; weight, bodyfat content, or body shape or tone;
immune system; eyesight or night vision; stress; or jet lag; or

B. Smoking behavior,

unless at the time of making such representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates such representation. For purposes of this order,
"competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliable results.

II.

It is further ordered, That respondents Zygon International, Inc.,
a corporation, its successors and assigns, and its officers, and Dane
Spotts, individually and as an officer of said corporation, and
respondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program in or
affecting commerce, as "commerce" is defined in the Federal Trade
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Commission Act, do forthwith cease and desist from representing, in
any manner, directly or by implication, that the use of such product
or program can or will have any effect on the user's cognitive or
mental functions or skills, including but not limited to reading,
vocabulary, learning, foreign language, verbal or math skills;
intelligence or 1.Q. or that of the user's children; attention or
concentration levels; or memory, unless at the time of making such
representation, respondents possess and rely upon competent and
reliable evidence, which when appropriate must be competent and
reliable scientific evidence, that substantiates such representation.

I1I.

It is further ordered, That respondents Zygon International, Inc.,
a corporation, its successors and assigns, and its officers, and Dane
Spotts, individually and as an officer of said corporatmn and
respondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program in or
affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from making any
representation, in any manner, directly or by implication:

- A. Regarding the performance, benefits, efficacy, or safety of any
food, drug, or device, as those terms are defined in Section 15 of the
Federal Trade Commission Act, 15 U.S.C. 55, or dietary supplement,
unless, at the time of making such representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates such representation. |

B. Regardmg the performance, benefits, efficacy or safety of any
product or service (other than a product or service covered under Part
III.A herein), unless, at the time of making such representation,
respondents possess and rely upon competent and reliable evidence,
which when appropriate must be competent and reliable scientific
evidence, that substantiates such representation.

IV.

It is further ordered, That respondents Zygon International, Inc.,
a corporation, its successors and assigns, and its officers, and Dane
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Spotts, individually and as an officer of said corporation, and
respondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program in or
affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from misrepresenting,
directly or by implication, the existence, contents, validity, results,
conclusions, or interpretations of any test or study.

V.

It is further ordered, That respondents Zygon International, Inc.,
a corporation, its successors and assigns, and its officers, and Dane
Spotts, individually and as an officer of said corporation, and
respondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product or program in or
affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act, shall forthwith cease and desist from:

A. Representing, directly or by implication, that consumers can
receive a refund, through such terms as "money-back guarantee" or
similar terms, unless respondents refund the full purchase price at the
consumer's request in accordance with the provisions of Part V.B
herein; _

B. Failing to refund the full purchase price in accordance with the
terms of a guarantee, warranty or refund policy within a reasonable
period of time after the consumer complies with the conditions for
receiving a refund that are stated clearly and prominently in the
advertisement or solicitation. For purposes of this Part, a "reasonable
period of time" shall be:

1. That period of time specified in respondents' advertisement or
solicitation if such period is clearly and prominently disclosed in the
advertisement or solicitation; or

2. If no period of time is clearly and prominently disclosed in the
advertisement or solicitation, a period of thirty (30) days following
the date that the consumer complies with the conditions for receiving
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a refund that are stated clearly and prominently in the advertisement
or solicitation.

VL

It is further ordered, That respondents Zygon International, Inc.,

a corporation, its successors and assigns, and its officers, and Dane

* Spotts, individually and as an officer of said corporation, are jointly
and severally liable for consumer redress as provided herein:

~ A. Not later that the date this order becomes final, respondents

- shall deposit into an escrow account to be established by the
Commission for the purpose of receiving payments due under the
provisions of this order ("first escrow account"), the sum of $150,000.
These funds, together with accrued interest, less any amount
necessary to pay the costs of administering the first escrow account
and redress program herein, shall be used by the Commission or its
representative to provide refunds to any consumers:

1. Who, between the dates of October 15, 1995, and the date this
order becomes final, have returned or return any product(s) purchased
from respondents to respondents for a refund within thirty days of
their receipt of the product(s); and

2. Who have not previously received either a full refund or a full
credit from a credit card issuer for the purchase of the product(s).

B. Any funds remaining in the first escrow account after refunds
have been paid to consumers under Part VI.A herein, in the discretion
of the Commission:

1. Shall be used to provide redress to purchasers of the Learning
Machine who request a refund not later than sixty (60) days after the
date this order becomes final and have not previously received either

- arefund pursuant to Part VI.A herein, a full refund from respondents,
or a full credit from a credit card issuer for the purchase of the
product(s);

2. Shall be used to provide redress to purchasers who, prior to
October 15, 1995, returned, or contacted respondents for
authorization to return, any product(s) purchased from respondents to
respondents for a refund within thirty (30) days of their receipt of the
product(s); have not previously received either a full refund or a full
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credit from a credit card issuer for the purchase of the product(s); and
whose identities become known to respondents or the Commission
-within sixty (60) days after the date this order becomes final;
- 3. Shall be used to pay any attendant costs of administration;
and/or
4. Shall be paid to the Unlted States Treasury.

_C. At any time aﬁer this order becomes final, the Commission
may direct the escrow agent to transfer funds from the first escrow
account, including accrued interest, to the Commission to be
.distributed as herein provided. Respondents shall be notified as to
how the funds are distributed, but shall have no right to contest the
manner of distribution chosen by the Commission, provided that the
manner of distribution chosen by the Commission comports with the
terms of this Agreement. The Commission, or its representative, shall
in its sole discretion select the escrow agent. Costs associated with
the administration of the first escrow account and refund program
provided herein, if any, shall be paid from funds in the first escrow
-account. - ,

- D. Respondents relinquish all dominion, control and title to the
funds paid into the first escrow account, and all legal and equitable
title to the funds shall vest in the Treasurer of the United States and
in the designated purchasers. Respondents shall make no claim to or
demand for the return of the funds, directly or indirectly, through
counsel or otherwise; and in the event of bankruptcy of respondents,
respondents acknowledge that the funds are not part of the debtor's
estate, nor does the estate have any claim or interest therein.

E. Not later than the date this order becomes final, respondents
shall deposit into a second escrow account to be established by the
Commission for the purpose of receiving payments due under the
provisions of this order ("second escrow account"), the sum of
$45,000. These funds, together with accrued interest, less any amount
necessary to pay the costs of administering the escrow account and
redress program herein, shall be used by the Commission or its
representative to provide refunds to consumers if refunds owed to.
consumers pursuant to Parts VI.A and VLB herein exceed the amount
of money in the first escrow account.

F. At any time after this order becomes final, the Commission
may direct the escrow agent to transfer funds from the second escrow
account, including accrued interest, to the Commission to be
distributed as herein provided. Respondents shall be notified as to
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how the funds are distributed, but shall have no right to contest the
manner of distribution chosen by the Commission, provided that the
manner of distribution chosen by the Commission comports with the
terms of this Agreement. The Commission, or its representative, shall
in its sole discretion select the escrow agent. Costs associated with
the administration of the second escrow account and refund program
provided herein, if any, shall be paid from funds in the second escrow
account. Any funds remaining in the second escrow account after all
consumers have received refunds pursuant to Part VLA, VLB.1,
VLB.2, and VLE herein shall be returned to respondents. If no funds
from the second escrow account are needed to provide redress to
consumers as provided herein, the funds in the second escrow
~ account, together with accrued interest, shall be returned to
respondents within seventy-five (75) days after the date this order
becomes final. If funds from the second escrow account are needed
to provide refunds to consumers as provided herein, the funds
remaining in the second escrow account, together with accrued
interest, less any amount necessary to pay the costs of administering
the escrow account and redress program herein, shall be returned to
respondents within one hundred twenty (120) days after the date this
order becomes final.

VIL

It is further ordered, That within three (3) days after the date this
order becomes final, respondents shall, to the extent available,
provide to the Commission, in computer readable form (standard MS-
DOS diskettes or IBM-mainframe compatible tape) and in computer
print-out form, a list of:

A. The name and address of all consumers in the United States -
who purchased the Learning Machine;

B. The name, address, and date of refund of all consumers in the
United States who purchased the Learning Machine and received a
full refund from respondents;

C. The name, address, and date of credit of all consumers in the

- United States who purchased the Learning Machine and received a
full credit from a credit card issuer for the purchase of the product(s);
and o

" __D. The name, address, and date of refund of all consumers in the
United States who purchased any product(s) from respondents and
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received a full refund between October 15, 1993 and October 15,
1995.

VIIL

It is further ordered, That for three (3) years after this order
becomes final, respondents, and their successors and assigns, shall
maintain and upon request make available to the Commission within
three (3) business days:

A. Documents and records demonstrating the manner and form of
respondents' compliance with Part VI of this order; and :

B. Copies of all correspondence and memorializations of other
communications to or from any consumer regarding refunds or
requests for refunds for any product(s) purchased from respondents.

IX.

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondents, or their successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission or its staff
for inspection and copymg '

A. All materials that were relied upon in dlssemmatmg such
representation; and

B. All tests, reports, studies, surveys, demonstratmns or. other
evidence in their possession or control that contradict, qualify, orcall
into question such representation, or the basis ‘upon which
respondents relied for such representation, including but not limited
© to, including complaints from consumers, and complaints or inquiries
from governmental organizations.

X. h

It is further ordered, That respondent Zygon International, Inc.,
its successors and assigns, shall:

A. Within thirty (30) days after service of this ofder, provide a
copy of this order to-each of its current principals, officers, directors,
and managers, and to all personnel, agents, and representatives having
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sales, advertising, or policy responsibility with respect to the subject
matter of this order; and

'B. For a period of five (5) years from the date of entry of this
order, provide a copy of this order to each of its future principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order within three (3) days after
the person commences his or her responsibilities.

XI.

It is further ordered, That respondent Zygon International, Inc.,
its successors and assigns, shall notify the Federal Trade Commission
at least thirty (30) days prior to any proposed change in its corporate
structure; including but not limited to dissolution, assignment, or sale-
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries or affiliates, the planned filing of a
bankruptcy petition, or any other change in the corporation that may
affect compliance obligations arising out of this order.

XII.

It is further ordered, That respondent Dane Spotts shall, for a
period of seven (7) years from the date of entry of this order, notify
the Commission within thirty (30) days of the discontinuance of his
present business or employment and of his affiliation with any new
business or employment involving the advertising, offering for sale,
sale, or distribution of any consumer product or service. Each notice
 of affiliation with any new business or employment shall include the
respondent's new business address and telephone number, current
home address, and a statement describing the nature of the business
or employment and his duties and responsibilities.

XI1I.

This order will terminate on September 24, 2016, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the filing
~ of such a complaint will not affect the duration of:
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A. Any paragraph in this order that terminates in less than twenty
years; : ,

B. This order's application to any respondent that is not named as
a defendant in such complaint; and '

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal. '

XIV.

1t is further ordered, That respondents shall, within sixty (60)
days after service of this order, and at such other times as the Federal
Trade Commission may require, file with the Commission a report,
in writing, setting forth in detail the manner and form in which they
have complied with this order. 1
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IN THE MATTER OF

HOME SHOPPING NETWORK, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9272. Complaint, March 2, 1995--Decision, Sept. 26, 1996

This consent order requires, among other things, the Florida-based corporation and
two of its subsidiaries to possess scientific evidence to support any claims: that
a food, food or dietary supplement, or drug cures, treats or prevents any
disease or has any effect on the structure or function of the human body; and
about the performance or benefits of efficacy of any smoking-cessation
program, product or service. :

Appearances |

For the Commission: Lisa Kopchik.
For the respondents: Basil Mezines, Glenn A. Mitchell and David
U. Fierst, Stein, Mitchell & Mezines, _Washington D.C.

 COMPLAINT

The Federal Trade Commission, having reason to believe that
Home Shopping Network, Inc., Home Shopping Club, Inc., and HSN
Lifeway Health Products, Inc., corporations, hereinafter sometimes
referred to as respondents, have violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent Home Shopping Network, Inc.
("HSN") is a Delaware corporation, with its offices and principal
place of business at 11831 30th Court North, St. Petersburg, Florida.
HSN is a holding company for numerous subsidiaries, including
Home Shopping Club, Inc. and HSN Lifeway Health Products, Inc.
HSN, through its subsidiaries, is principally engaged in the marketing
of a variety of consumer products by means of live, customer-
interactive, televised sales programs and through mail-order
brochures and other literature.

Respondent Home Shopping Club, Inc. ("HSC") is a Delaware
corporation, with its offices and principal place of business at 11831 .
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30th Court North, St. Petersburg, Florida. HSC is a wholly-owned
subsidiary of HSN. HSC produces and disseminates advertising in
the form of television programming, including "Spotlight on Ruta
Lee," that is disseminated through cable channels, HSN's broadcast
stations, and satellite dish receivers. This programming directly
markets consumer products to viewers.

Respondent HSN Lifeway Health Products, Inc. ("Lifeway") is a
Delaware corporation, with its offices and principal place of business
at 11831 30th Court North, St. Petersburg, Florida. Lifeway is a
wholly-owned second-tier subsidiary of HSN, and has advertised,
offered for sale, and sold vitamins and health-related products
("Lifeway products") through television advertising, including
"Spotlight on Ruta Lee."

The aforementioned respondents cooperated and acted together
in carrying out the acts and practices hereinafter set forth.

PAR. 2. Respondents have advertised, offered for sale, sold, and
distributed spray vitamin products, including Life Way Vitamin C
and Zinc Spray, Life Way Antioxidant Spray, and Life Way Vitamin
B-12 Spray; and a smoking-cessation aid; Smoke-Less Nutrient
Spray. These products are foods and/or drugs, as the terms "food"
and "drug" are defined in Sections 12 and 15 of the Federal Trade
Commission Act. \

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements for Lifeway products, including but not
necessarily limited to the attached Exhibit A, a transcription of a
television advertisement entitled "Spotlight on Ruta Lee." This
advertisement contains the following statements:

(a) Ruta Lee: "And you know how much of that vitamin pill I am absorbing?
If I'm exceedingly lucky, five percent. The rest of that vitamin pill gets squashed
through me and gets flushed down the toilet the first time I go piddle. So, 95% of
my money is wasted going down the toilet. 95% of my vitamin is not even getting
into my body....
_....Now, let me tell you about the three different two-packs that we have at
$19.95.... Instead of flushing that down the toilet, you are getting it into your body.
Now, I think that is remarkable. That just by spraying. [She sprays into her mouth.]
There I am. I've taken my vitamins. . . I've got my vitamins. Now you do this four
times a day. And you have a month's supply in every tube." [Exhibit A, page ii-iii

(b) Ruta Lee: "Vitamin C and Zinc. Just spray directly on your throat. Spray
in your mouth. Kills rhinovirus on contact. You can avoid colds forever. . . . So,
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Vitamin C and Zinc. You can avoid colds for the rest of your life." [Exhibit A,
pages iii-iv]

(c) Ruta Lee: "I get calls from dentists who say 'tell everybody that's listening,
Ruta, if they have a mouth lesion or something' -- Christie, our makeup lady, just
had her big molars pulled back here [pointing to the back of her mouth].

I gave her some Vitamin C and Zinc to spray directly on the lesion, the whole inner
"mouth. Zinc is a healer, and we forget how good it is.

You get cold sores, spray it directly on. You get cracks in the comers of your
mouth, spray it directly on. It's delicious.” [Exhibit A, page iv] '

(d) Ruta Lee: "But, you know every once in a while--"

Show host: "You need a boost."

Ruta Lee: "Sure. Your butt starts to drag and you say Oh, God, I need a cup of
coffee, or, Gee, I think I need a candy bar or I need a coke. You don't need any of
that which goes to nothing but stuff on your big, lard butt."

Show host; "Plus you end up with the highs and lows when you're getting your
fixes--"

Ruta Lee: "Yeah. A sugar high is a phony high. It raises you up and then it drops
you like a ton of bricks." ‘ :

Show host: "Right, right." '

Ruta Lee: "Vitamin B-12. All you do is spray, and honey, it's like two martinis.
Hits you, oh -- happy time. Its absolutely phenomenal." [Exhibit A, pages iv-v]

(¢) Ruta Lee: "Alcohol, by the way, depletes B-12 just like that [she snaps her
fingers]. If you're going to be sipping during the holidays, and we all are, and I'm
not saying you should deny yourself a cocktail or a little Christmas grog, take your
Vitamin B-12. Great for hangovers on New Year's Eve. '

It's the greatest thing for a hangover. It's absolutely fabulous." [Exhibit A, page v]

(f) Ruta Lee: "We've got the magic one of them all. The one you've been
hearing about and reading about in every newspaper, in every health periodical, in
every beauty periodical. You have been reading about the antioxidants. They are
the buzz-words of the 90s when it comes to health and beauty. And believe me, I
don't care how much makeup you put on, your beauty starts from inside. The
antioxidants are the things that keep your immune system working well. It is firmly
believed by most medical authorities, and everybody in research, that Vitamins A,
C and E are the key to keeping your immune system working. Why does your
immune system have to work? I'll tell you why. Because whether it is a cold or
whether it is any of the life-threatening diseases that are all around us -- that's what
happens. You pick them up if your immune system isn't working for you. A, C and
E are the vitamins that have been shown, and are now widely believed to be the
things that keep your immune system working. . . . You want to stay young and
gorgeous without 52 facelifts? God promises us in the bible 120 years. Honey, I
intend to go into my coffin looking damn good. Why? Because I'm going to spray
my fabulous A, C and E. It's going to keep me young. I'm not going to get the lines.
I'm going to keep the sparkle in my eyes." [Exhibit A, page vi]

[sic]

(h) Ruta Lee: "Dear ones, let me tell you about this smoke-less spray. The
same process works. All you do is open wide, spray. And it satisfies your need for
a cigarette. Somehow a message goes from the brain to the body that says 'stop
quivering. You've satisfied a need.' And you haven't done it with a drug. You've
done it with vitamins, minerals, herbs and spices that tickle your tongue and tickle
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your fancy. . . . Now, if you're a smoker, you know here in your mind and in your
soul that you should quit smoking. And its very hard to do. I promise you this
works. You get our money-back guarantee. It works with just the natural vitamin
and mineral and herb and spice ingredients." [Exhibit A, page x] '

(i) Ruta Lee: "I've had smokers call to tell me they have been smoking for 20,
30, 40 years and that they are able to quit smoking in five days, able to quit cold-
turkey. . . . And you can do it. In an easy, simple way. Let's take a call.

... Hi, Sally. . . . Are you a smoker?"

Caller: "No. I quit three years ago with your sprays."

Ruta Lee: "Oh! Hallelujah, Sally! Well, Sally, you obviously have been with me
right since the beginning, haven't you honey?" '

Caller: "Yeah --"

Ruta Lee: "Three years --"

Caller: "I know if you sell anything, it's bound to work."

Ruta Lee: "Oh, bless you. You know -- you're bringing up a good point. You prove
a point. I am starting my fifth year on the air with my products. The diet sprays,
the vitamin sprays, and the smoke-less spray. Sally can attest to this. I wouldn't
have lasted for five minutes, five weeks, if it didn't work. Because we guarantee
you your money back. Sally, how much did you smoke?"

Caller: "Three packs a day."

Ruta Lee: "Whoo!"

Caller: "For thirty years." _
Ruta Lee: "Thirty years, three packs a day. And, I don't remember now, how long
did it take you to quit?"

Caller: "A month." , ,

Ruta Lee: "A month. Like I said, thirty days. Make a habit, thirty days to break one.
And Sally, it was fairly easy, wasn't it?"

Caller: "Yeah -- very easy."

Ruta Lee: "Hallelujah! Are you hearing this, ladies and gentlemen? Sally, who
three years ago quit smoking in about a month's time, and she had smoked for
thirty years, three packs a day." [Exhibit A, pp. xi-xii]

(j) Ruta Lee: "Because you're [the caller is] a source of inspiration to an awful
lot of people out there who are sitting back on their tusty-dusty saying 'Oh, I don't
know. I tried to quit smoking, but I gained weight.' I've had so many callers tell me
that they don't gain weight when they use this spray. "

Caller: "Oh, I lost weight when I used yours."
Ruta Lee: "Hooray! You lost weight." [Exhibit A, page xiii]

(k) Ruta Lee: "It's guaranteed to work. It doesn't put chemicals into your body.
All natural given, vitamins, minerals, herbs and spices. You won't be shaky with
anxiety. Just spray every time you want a cigarette. But, most of all, get to the
phone. Call now. Think about this as a Christmas gift for somebody that you want
to stop smoking. . . . Don't wait. Don't wait until the doctor says you're gonna die

if you don't stop smoking. Use your brains that God gave you. God gave you one

body to last you a lifetime. Don't spit in His eye by smoking. Dear ones, what can
I do but say hallelujah for this product. It works. But it won't work unless you get

up off your duff, get to the telephone, use your finger to dial, and then use your

finger to spray before you put that cigarette in your mouth." [Exhibit A, page xiv]
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PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisement attached as Exhibit A,
respondents have represented, directly or by implication, that:

(a) The vitamins in Life Way Spray Vitamins are more fully
absorbed by the human body than vitamins taken in pill form;

- (b) Life Way Vitamin C and Zinc Spray, sprayed directly in the
mouth at the dosages recommended, heals lesions in the mouth, cold
sores on the mouth, and cracking of the corners of the lips for users

~generally;

(c) Life Way Vitamin C and Zinc Spray, sprayed directly in the
mouth at the dosages recommended, prevents common colds;

(d) Life Way Vitamin B-12 Spray, at the dosages recommended,
effectively treats symptoms related to hangovers;

(¢) Life Way B-12 Vitamin Spray, at the dosages recommended,
increases energy for users generally;

(f) Life Way Anti-Oxidant Spray, at the dosages recommended,
ensures the proper functioning of the immune system;

(g) Life Way Anti-Oxidant Spray, at the dosages recommended,
reduces the risk of contracting infectious diseases;

(h) Life Way Anti-Oxidant Spray, at the dosages recommended,
prevents facial lines;

(i) Life Way Smoke-Less Nutrient Spray enables smokers,
regardless of how long they have smoked or how much they smoke,
to stop smoking easily; and

(j) Life Way Smoke-Less Nutrient Spray satisfies the
physiological urge to smoke a cigarette and eliminates the quivering,
anxiety and weight gain attendant with quitting smoking.

PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisement attached as Exhibit A,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph five, they
possessed and relied upon a reasonable basis that substantiated such
representations.

PAR. 7. In truth and in fact, at the time they made the
representations set forth in paragraph five, respondents did not
possess and rely upon a reasonable basis that substantiated sv-
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representations. Therefore, the representation set forth in paragraph
six was, and is, false and misleading.

PAR. 8. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

Show host:

Ruta Lee:

EXHIBIT A

TRANSCRIPT OF SPOTLIGHT ON RUTA LEE

How are you?

Ho Ho Ho!

That was so original, wasn't it?

That was so original, and honey, the whole point is that the
Christmas season is here. We've already done ourselves in on
Halloween by eating everything that the kids brought home.

I know.

And now we've got the -- whole Christmas season coming up.
And Thanksgiving .

And you know it is such a tension-ridden season.

Right, right.

It's suppose to be jolly and warm and wonderful and mellow.
Hum hum. -

And instead it's ahhh! [shaking both hands in the air] It's because
you haven't got it put together.

That's right. We all do this too. And you think you've got'a year
-- but you know, you still, something --

Right. Well, I start shopping. I mean I shop on Home Shopping
Network all the time. And when I see the real bargains, I get like
twelve of something, or six of something, and then just put them

~ aside, and then whenever a birthday or a holiday comes along,

I've got something that I can give.

You're prepared that way. ;
Generic gifts. Not very thoughtful, but smart on th
pocketbooks. '
That's right.

And that's the thing to do here. Now listen. We're talking about
stress, dear ones. I live a very stressful life. Lord knows, you live
a very stressful life. And you know what, we're not rare.
Everybody out there is in stress. Just getting out of your
driveway into the traffic is stressful. I've got the answer to your
prayers, dear ones. Stress does one thing beyond anything else.
And that is it depletes your body of every vitamin and mineral
that you've got in it. And you know what you've got in it? Not
very much. Because if you really stop and think about how we
live such hectic lives, we depend on convenience foods, we
depend a lot on fast foods. Even if we're good homemakers, you
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know that the grains are stored in silos in preservatives so that
they shouldn't rot. Then they put them in the grounds that are
also filled with chemicals. The little vegetable sticks its little
plant root up out of the ground and ssshhh, you hit it with spray
to get the bugs off of it. Right? Then you take it to the
marketplace, you put it in a preservative. You keep it on a shelf
in a preservative and then you get it home and you zap it in the
microwave over, right? What kind of minerals and vitamins are
we getting. Absolutely nothing. So, I know a lot of us are smart
enough to take our vitamin pills. And if you are taking some that
are great, more power to you. I can't swallow pills. I don't know
about you, but --

No, I can't either.

I think you're very sensitive about swallowing. And if I get it
down, it sort of chokes half way down. And then it gunks and
I'm coughing and gagging. If it finally makes it down to my
stomach, then it sits there and it stews for a while. And I'm
burping that awful taste.

Right, right.

And it repeats on me all day long. It feels like its burning a hole
in my stomach. And you know how much of that vitamin pill I
am absorbing? If I'm exceedingly lucky, five percent. The rest
of that vitamin pill gets squashed through me and gets flushed
down the toilet the first time I go piddle. So, 95% of my money
is wasted going down the toilet. 95% of my vitamin is not even
getting into my body. Sweeties, I've got the greatest vitamin
product this world has ever seen. Regis Philbin says it's the only
civilized way to take vitamins. Look, all I do is open wide. [She
sprays vitamins into her mouth from a tube.] That's it. I've taken
my vitamins. Now you're probably thinking, oh, that must taste
pukey. Its fabulous. It's mouth-refreshing. It's pleasant. And look
what's happened. I've got my vitamins. Now you do this four
times a day. And you have a month's supply in every tube. We're
bringing them to you in two-packs because that's the way you
asked for them. And they're $18.95 which really throws me
because they used to me $19.95.

Exactly.

I think we're being very nice because it's the holiday season
coming up or something.

Right.

Grab them while you can. This is my last visit for this month.
Please, dear ones, think about these for your children and for
yourself. Now, let me tell you about the three different two-
packs that we have at $19.95. And just think, instead of flushing
$19.00 -- well, let's see. What would 95% of $19.95 be? Ahh --
$17.00 or something or other. Instead of flushing that down the
toilet, you are getting it into your body. Now, I think that is
remarkable. That just by spraying. [She sprays into her mouth.]
There I am. I've taken my vitamins. Four times a day. You've got
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a month's supply in every tube. Let me tell you first about the
Vitamin C and Zinc. As you're probably noticing, I am a little
nasal. I've got a sinus condition. That could very easily deve10p
into a nasty throat infection.

Right, the draining. Ah -- it's such a horrible feelmg

You know. When you're dripping the stuff down your throat.
The drainage camps there. It creates a beautiful bed of mucous
for all the bacteria to sit in. Vitamin C and Zinc. Just spray
directly on your throat. Spray in your mouth. Kills rhinovirus on
contact. You can avoid colds forever. If you feel one coming on,
you'd have to take two bottles of Vitamin C and Zinc and it
would burn a hole in your stomach. Especially if have a sensitive
stomach. And if you're on any other medication, you don't want
to swallow more stuff. This way, it doesn't interfere with any
other medication you're taking. So, Vitamin C and Zinc. You can
avoid colds for the rest of your life. I get calls from dentists who
say "tell everybody that's listening, Ruta, if they have a mouth
lesion or something" -- Christie, our makeup lady, just had her
big molars pulled back here [pointing to the back of her mouth]
Right, yes.

I gave her some Vitamin C and Zinc to spray directly on the
lesion, the whole inner mouth. Zinc is a healer, and we forget
how good it is.

A healer, right. That is so important.

You get cold sores, spray it directly on. You get cracks in the
corners of your mouth, spray it directly on. It's delicious.

And immediately it dissolves. It's different from some of the
product creams. '

That's it. That's it. Its right there and its doing its magic. So, that
is enough about Vitamin C and Zinc except that we live in
closed-in environments. You know? You can't open a hotel room
window. Through the office, you can't open a window. If
anybody's got a cold, it gets passed around through the
ventilation system.

Right. ' _

Have this on hand all the time. [Holding up a tube of Vitamin C
and Zinc.] Carry it with you and spray.

Now, Vitamin B-12. That, to me, is my mother's milk. Its the
source of life for me. I'm a high-energy lady. This sweet lady,
Bobbi, is even more energetic than I am, if that is possible.
No, no, no, no.

But, you know every once in a while --

You need a boost.

~Sure. Your butt starts to drag and you say Oh, God, I need a cup

of coffee, or, Gee, I think I need a candy bar or I need a coke.
You don't need any of that which goes to nothing but stuff on
your big, lard butt.
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Show host: Plus you end up with the highs and lows when you're getting
' your fixes --
Ruta Lee: Yeah. A sugar high is a phony high. It raises you up and then it
drops you like a ton of bricks.
Show host: Right, right.
~ Ruta Lee: * Vitamin B-12. All you do is spray, and honey, it's like two

martinis. Hits you, oh -- happy time. Its absolutely phenomenal.
And you're not doing yourself in with alcohol and sugars and the
sat-fat that are phoney and bad for you. Alcohol, by the way,
depletes B-12 just like that [she snaps her fingers]. If you're
going to be sipping during the holidays, and we all are, and I'm
not saying you should deny yourself a cocktail or a little
Christmas grog, take your Vitamin B-12. Great for hangovers
on New Year's Eve.

Show host: I never thought of that.

‘Ruta Lee: It's the greatest thing for a hangover. It's absolutely fabulous.
Now look, this is also a great way to get vitamins into your kids.
- Our -- Terri Toner, our -- '

Show host: Jonelle loves them too.

Ruta Lee: You know, I know she does. Terri Toner's pediatrician said this
is the greatest thing that came down the pike for kids because we
are a pill-popping society. We take pills for vitamins. We have
a headache, we take a pill. We're feeling blue, we take a pill.
We're feeling too up and we can't sleep, we take a pill. And we
get our kids so used to taking pills, especially with vitamins, that
when someone comes along in the school yard and says 'Hey,
kid. You want a blue? Hey, kid. You want a yellow?' He says
that this is a great way to get vitamins into your kids and get
them out of the pill-popping mode.

Show host: Away from the pills. Exactly. A terrific way.

Ruta Lee: Exactly. Now, last but not least, and girls you can listen while
you are on the phone. We are going to be running out of time so
shortly. It's my last visit until next month. Do not kick yourself
in your behind for the rest of the month saying 'why didn't I
listen? Why didn't I do it?" We've got the magic one of them all.
The one you've been hearing about and reading about in every
newspaper, in every health periodical, in every beauty
periodical. You have been reading about the antioxidants. They
are the buzz-words of the 90s when it comes to health and
beauty. And believe me, I don't care how much makeup you put
on, your beauty starts from inside. The antioxidants are the
things that keep your immune system working well. It is firmly
believed by most medical authorities, and everybody in research,
that Vitamins A, C and E are the key to keeping your immune
system working. Why does your immune system have to work? -
I'll tell you why. Because whether it is a cold or whether it is
any of the life-threatening diseases that are all around us -- that's
what happens. You pick them up if your immune system isn't
working for you. A, Cand E are the vitamins that have been
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shown, and are now widely believed to be the things that keep
your immune system working. What happens with oxidants is
that they attack the oxygen-free radicals that our own bodies
create because of the air we breath, because of the pollutants we
take in, like tobacco and alcohol and etc. They naturally
metabolize and they are nasty little things like termites that romp
through your body randomly and attack healthy, live cells that
keep you young and keep you healthy. And when they bite into
one cell, it attacks another one like a domino theory. The
oxygen-free radicals are put out of your body by the
oxygenators. The A, C and E are just like a fire hose coming in
and putting out the fire. Its a miracle. You want to stay young
and gorgeous without 52 facelifts? God promises us in the bible
120 years. Honey, I intend to go into my coffin looking damn
good. Why? Because I'm going to spray my fabulous A, C and
E. It's going to keep me young. I'm not going to get the lines. I'm
going to keep the sparkle in my eyes. Let's take a call.

Get to the phone calls, ladies and gentlemen. We have only a
very short period of time. Hi, you're on the air with Ruta. And
what is your name please?

Sally.

Valerie, did you say?

Sally.

Sally.

Oh, Sally. I'm sorry. I've got to turn up my speaker back here.
I'm reaching back here. I'm not scratching. I'm turning you up.
Sally, where are you calling from?

I'm calling from Noridge, New York. I used the Vitamin C last
year, and I worked all winter long and I didn't have a cold.
Whoo! [clapping loudly] You hear that? Isn'tit a miracle? You
know, I think our body tells us when we are starting to feel a
little puny. And if we will just pay attention to it and give it what

“itneeds. And a blast of Vitamin C and Zinc can surely prevent

a lot of troubles. And you used it all winter?

Yes. And I didn't have any colds at all. I've started using it again
this winter.

Good for you, sweetheart. I hope you're trying these marvelous
antioxidants as well.

Yeah. Ihave them too.

Now, I want you to tell everybody how these vitamins taste?
Tastes almost like mint.

They are nice, aren't they?

Very nice.

'Cause I'm sure people think, 'Ooh'. I know how nasty vitamins
taste when you swallow them, and how they repeat on you. And
these are like a mouth freshener, aren't they?

Um hum.

Well, Sally, honey, I'm so glad that you're going into this cold
and flu season taking good care of yourself.,
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Caller: Yes, and that's another thing. My doctor knows that I have an
awful reaction to the flu shots.

Ruta Lee: Oh, yes.

Caller: And she lets me use Vitamin C and Zinc all winter instead.

Ruta Lee: That's fabulous. So, you showed this to your doctor and she said
'spray away,' didn't she?

Caller: Yeah.

Ruta Lee: You know, that's another thing you brought up, Sally, that I want

to mention. You can't overdose. We suggest -- the label says
spray four times for the daily requirements. I think that
sometimes our bodies need more than the daily requirement, so
I spray more. Now, I don't want this to get into my throat, so I'm
spraying all the time directly onto my throat. And, it's going to
do the job. Thank you for calling, sweetheart. Have a

wonderful Thanksgiving.
- Caller: You too. )
Ruta Lee: And I urge everybody out there to listen to our darling sister

Sally. Get on the phone. Order now. If you're a new buyer, hang
on. Don't get discouraged because you have to hold on. The
lines are so busy. This is the time. Now look, I also want to
mention something else. I have gotten calls from the nursing
staff and professions and the people who work in the medical
service industry. And the nurses in the nursing homes for the
aged say 'Ruta, you don't know what a boom this is for our
senior citizens. Because as they get older, they seem to lose
their appetite. Nothing tastes as good, and if they are not feeling
well or if they are on medication of some kind, all I do is say
'Open wide' and spray this. It tastes good and it gives them a
pickup. It puts a sparkle back in their life. The nurses down at
HMS Anderson that take care of the little babies who have
leukemia and who are on radiation and chemotherapy called to
say 'you don't know how -- when you are on radiation and
chemotherapy' -- and we have so many people out there who are,
thank God, getting rid of cancer. But they have to go through the
process. You get nauseous and pukey and puny and you don't
want to eat. But you have got to keep your strength up. This is
the way to do it. Just spray this in. Get it into your system and
not flush 95% of it down the toilet.
Show host: So, please. Just stay on the phone lines, ladies and gentlemen.
We are going to continue to take the calls coming through on the
vitamins. But, we have to offer you the chance to have, yes, your
holder. But more important than that, as we talk about the impact
of the holidays, a lot of people are going to be grabbing the
cigarette and smoking more than they normally do due to stress.
So, for people out there -- and this is Ruta's last day here. I
mean this is the time to make the call. If you were with us
yesterday, or the day before and you've heard about it, make the
call today. Let's take a look right now, in a two-pack, which
allows you the chance to either have two for yourself or use one
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for a friend, the smoke-less spray. Two packs today at only
$18.95. And the holder. I can't believe we have any left. A few
hundred left of this incredible holder.

Very --

A constant reminder of the importance of using these products.
And you know its also such a beautiful gift.

That's a great idea.

You know it comes in this wonderful, little velvet pouch. And,

~ come over here so I can show you. Can you see -- oops -- here

is -- there it is --

There you go.

It comes in a beautiful little drawstring velvet pouch. The point
is, don't keep it in the pouch. Put it around your neck like this.
And one of the girls called me -- I've got to share this with you.
She said 'Ruta, you've changed my life. Not only am I happy
and healthy. But I was spraying my vitamins as I was going
down in the elevator one day because my butt was dragging and
I thought, gee, I'm tired. I need some of my vitamins.' And she

~said a cute guy was standing next to me and he said 'what are

you doing?' And she said, 'well, I'm spraying my vitamins.' And
they got to talking and, to cut a long story short, he took her out
for drinks and they are now married. So you see, it's a great
conversation-starter as well. Dear ones, let me tell you about this
smoke-less spray. The same process works. All you do is open
wide, spray. And it satisfies your need for a cigarette.
Somehow a message goes from the brain to the body that says
'stop quivering. You've satisfied a need.' And you haven't done
it with a drug. You've done it with vitamins, minerals, herbs and

- spices that tickle your tongue and tickle your fancy Now, I ~

promise you, these things used to be available in a fancy
catalogue for about $28.00, $29.00 a piece. I'm not talking about
the holder. I'm talking about just the spray itself. We bring you

“two of them, because I made a pledge that I would never bring

you anything that I didn't believe it, down to the tips of my toes
and what is the best available at the very lowest price. Sweeties,
there they are. Two for $18.95 and the holder for $14.95. What
a treat. Either for yourself or maybe a smoker in your family.
Now, listen to me. You know you've got to quit smoking. But
this is a very stressful season and you're going to be reaching for
a cigarette all the time. Somehow smoking and drinking seem
to go together. Its cocktail time. Its Christmas party time. Its
celebration time. And they seem to go together. It would be
quite wonderful if you could carry this with you the way I do
with this beautiful piece of jewelry and spray every time you
think you want a cigarette. Now, if you're a smoker, you know
here in your mind and in your soul that you should quit smoking.
And its very hard to do. I promise you this works. You get our
money-back guarantee. It works with just the natural vitamin
and mineral and herb and spice ingredients. Money-back
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guarantee. Does any other product promise you a money-back
guarantee? Does the patch, which just feeds you more nicotine?
Does the nicorette gum, which feeds just more nicotine? Do you
know that all of the products out there on the marketplace that
you might go to out of panic all say if you are on heart
medication, do not use. If you are pregnant, do not use. If you
are on high blood pressure medicine, do not use. If you
overdose, go to your nearest poison center. I don't want you to
put that crap in your body. I want you to spray natural, God-
given vitamins and minerals. And you know what happens? A
message goes to your body that says quit shaking. You can
make it for another ten minutes without a cigarette. You can
make it for another 1/2 hour without a cigarette. I've had
smokers call to tell me they have been smoking for 20, 30, 40
years and that they are able to quit smoking in five days, able to
quit cold-turkey. I always say it takes a month to make a habit,
it takes a month to break one. So, think about doing this as a
Christmas gift to your family. Open this up in front of your
family and say 'Family, as a Christmas gift to all of you because
you love me, I 'm going to quit smoking. I promise you.! And
you can do it. In an easy, simple way. Let's take a call.

Hi, you're on the air with Ruta. And what is your name, please?
Sally.

Sally? .

Yes. She just talked to me.

Yes. Hi, Sally. Are you back again? Are you a smoker?

No. I quit three years ago with your sprays.

Oh! Hallelujah, Sally! Well, Sally, you obviously have been

- with me right since the beginning, haven't you honey?

Yeah --

Three years --

I know if you sell anything, it's bound to work.

Oh, bless you. You know -- you're bringing up a good point.
You prove a point. I am starting my fifth year on the air with
my products. The diet sprays, the vitamin sprays, and the
smoke-less spray. Sally can attest to this. I wouldn't have lasted
for five minutes, five weeks, if it didn't work. Because we
guarantee you your money back. Sally, how much did you
smoke?

Three packs a day.

Whoo!

For thirty years.

Thirty years, three packs a day. And, I don't remember now,
how long did it take you to quit?

A month.

A month. Like I said, thirty days. Make a habit, thirty days to
break one. And Sally, it was fairly easy, wasn't it?

Yeah -- very easy.

It didn't kill you.
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Yeah. You just had to put that with your cigarettes. And instead
of using your cigarettes, you --

When you got it, we didn't even have the holder then. You
know how easy it is now to have this thing because every time
it hits you between your boobies, it reminds you. But I always
say if you don't get the holder, it doesn't matter. Take the spray,
put it in your car -- pack of cigarettes, wrap a rubber band
around it, and then just before you reach for a cigarette, spray.
Course, I like having a holder because then I can say, put your
cigarettes upstairs, and when you're downstairs you don't want
to run up the stairs. And, Sally, you know better than anybody
that $18.95 is about what a carton of cigarettes cost. And --

I don't know what they are now.

Well now with Mr. Clinton's sin tax --

I just go by the counter and look down at them and say 'I'm so
glad I don't have to buy them.'

Hallelujah! Are you hearing this, ladies and gentlemen? Sally,
who three years ago quit smoking in about a month's time, and
she had smoked for thirty years, three packs a day. Do you
know, Sally, that in thirty years -- how much money did you
burn up? I mean, we're talking probably about $50,000. That
you burned up. And now, you are saving -- if -- if two pack a
day is -- what is it honey, we figured it out. Three packs a day.
You've got to do it. Two packs is $150.00 a month. Three
packs would be about §2 --a little more -- $225.00 a month.
That you're saving.

Yeah.

Think about that. And not only are you saving that. But, you
know what? You're not gonna have to spend money on a fancy
funeral because you're gonna outlive everybody.

But I feel a lot better than I have in years.

God bless you for being my friend, Sally. I once again wish you
a very, very, happy, happy Thanksgiving Day. A very blessed
Christmas. Call me during the Christmas holidays. You know?

“ When I get back here in the middle of December, and let me

know how you're doing, okay?

Okay. :

Because you're a source of inspiration to an awful lot of people
out there who are sitting back on their rusty-dusty saying 'Oh, I
don't know. I tried to quit smoking, but I gained weight.' I've
had so many callers tell me that they don't gain weight when
they use this spray.

Oh, I lost weight when I used yours.

Hooray! You lost weight.

And I got my girlfriend started on it this summer, so I'm hoping
she's stopped. She's in Florida, so I haven't heard yet.

Well, God love you. And let me know what she says, okay?
Okay.

A great big hug and kiss, Sally. Bye, bye, angel.
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Caller: Bye, bye.

-Show host: Now, we have only one minute and 42 seconds left. This is the
: time to make the call. As Ruta has said, this is her last time here

Ruta Lee: That's right.

Show host: And the next time will be after Thanksgiving.
Ruta Lee: Now look. This is for you. If you're not a smoker, isn't there

somebody in your life that you love dearly who smokes? And if
you are the smoker, remember this, that you're not just killing
yourself. You're killing everybody around you with your
secondary smoke. You're killing your children, your
grandchildren. You're killing your pets, dear ones. It makes me
crazy when I see young families out in restaurants. And the
mother and father are smoking and they're saying 'eat your
broccoli, dear, it's good for you. Eat your carrots, dear, it's good
for you.' Children, you're killing your children. Not only are you
killing them, you smell like a compost heap on fire. You know
the grand kids come in and say 'T don't want to kiss grandma.
She stinks.' It's guaranteed to work. It doesn't put chemicals
into your body. All natural given, vitamins, minerals, herbs and
spices. You won't be shaky with anxiety. Just spray every time
you want a cigarette. But, most of all, get to the phone. Call
now. Think about this as a Christmas gift for somebody that you
want to stop smoking. Maybe young college people. Maybe
someone that has suddenly starting smoking because they think
it is chic. I got a call from a lady last month. And she said Ruta,’
and she had called me a year or two ago and she said 'Ruta, we
worked so hard, my husband and I, to save our money, put our
kids through school. We thought we would go into our golden
retirement years travelling and enjoying the money that we
eamned.' Do you know what she said? 'Do you know where I'm
travelling? To the nursing home where'my husband is strapped
to a machine that does his breathing for him." She called me last
month to say 'Darling Ruta. I wish this had been around five
years ago and ten years ago when it would have made a
difference in his lungs. My husband died.' She said 'Thank God,
I have stopped. But, I could have had a lovely, long life with my
husband thanks to your product. If it had just been around a few
years before.' Don't wait. Don't wait until the doctor says you're
gonna die if you don't stop smoking. Use your brains that God
gave you. God gave you one body to last you a lifetime. Don't
spit in His eye by smoking. Dear ones, what can I do but say
hallelujah for this product. It works. But it won't work unless
you get up off your duff, get to the telephone, use your finger to
dial, and then use your finger to spray before you put that
cigarette in your mouth. Just promise me that you'll do it. Try it.
You have nothing to lose but a rotten, crappy habit that is not
just killing you, but everybody around you. And, if you're not
the smoker, get it for somebody you love who does smoke.
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Show host: Ruta, thank you so much for being here.
Ruta Lee: You're an angel.
Show host: It's always great. Wonderful health.
Ruta Lee: Thank you for sharing your time.
Ruta Lee: Dear ones, hang on the phone. We'll take the call, but hang on
the phone. Get in there and do it now.
Show host: So, do not hang up. Stay there. We'll continue to take all the

calls coming through.

DECISION AND ORDER

The Federal Trade Commission having issued its complaint
charging the respondents named in the caption hereof with violation
of Sections 5(a) and 12 of the Federal Trade Commission Act, as
amended, and the respondents having been served with a copy of that
complaint, together with a notice of contemplated relief; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondents of all the jurisdictional facts set forth in
the complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents of facts, other than jurisdictional facts, or of violations
of law as alleged in the complaint issued by the Commission.

- The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with Section 3.25(c) of
its Rules; and

The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now
in further conformity with the procedure prescribed in Section
3.25(f) of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:

1. Respondent Home Shopping Network, Inc. is a Delaware
corporation, with its principal office or place of business at 11831
30th Court North, St. Petersburg, Florida.

2. Respondent Home Shopping Club, Inc. is a Delaware
corporation, with its principal office or place of business at 11831
30th Court North, St. Petersburg, Florida. Home Shopping Club, Inc.
is a wholly-owned subsidiary of Home Shopping Network, Inc.

3. Respondent HSN Lifeway Health Products, Inc. is a Delaware
- corporation, with its principal office or place of business at 11831
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30th Court North, St. Petersburg, Florida. HSN Lifeway Health
- Products, Inc. is a wholly-owned second-tier subsidiary of Home
Shopping Network, Inc.

4. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding

" isin the public interest.

ORDER

DEFINITIONS

For the purposes of this order, "competent and reliable scientific
evidence" shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionals in the relevant area,

“that have been conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

L

It is ordered, That respondents Home Shopping Network, Inc.,
Home Shopping Club, Inc., and HSN Lifeway Health Products, Inc.,
corporations, their successors and assigns, by and through their
officers, agents, representatives and employees, directly or through
any partnership, corporation, subsidiary, division, or other device, in
connection with the manufacturing, advertising, packaging, labeling,
promotion, offering for sale, sale or distribution of Life Way Vitamin
C and Zinc Spray, Life Way Antioxidant Spray, Life Way Vitamin B-
12 Spray, or any other food, food or dietary supplement, or drug, as -
"food" and "drug" are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. 55, in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from making any representation, in any
manner, directly or by implication:

- A. That such product:

1. Is more fully absorbed by the human body than any other
product; : ‘ .

2. Heals lesions in the mouth, cold sores on the mouth, or
cracking of the corners of the lips;
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3. Prevents common colds;
- 4, Effectively treats symptoms related to hangovers;
5. Increases energy;
6. Ensures the proper functioning of the immune system,;
7. Reduces the risk of contracting infectious diseases;
8. Prevents facial lines; or

B. That use of the product can or will cure, treat, or prevent any
disease, or have any effect on the structure or function of the human
body, '

unless, at the time of making such representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.

II.

1t is further ordered, That respondents Home Shopping Network,
Inc., Home Shopping Club, Inc., and HSN Lifeway Health Products,
Inc., corporations, their successors and assigns, by and through their
officers, agents, representatives and employees, directly or through

any partnership, corporation, subsidiary, division or other device, in

connection with the manufacturing, advertising, packaging, labeling,
promotion, offering for sale, sale or distribution of Life Way Smoke-
Less Nutrient Spray or any other smoking cessation product,
program, or service, in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from making any representation, in any manner, directly or by
implication:

A. That such product, program, or service enables smokers,
regardless of how long they have smoked or how much they smoke,
to stop smoking easily;

B. That such product, program, or service satisfies the
physiological urge to smoke a cigarette, or eliminates the quivering,
anxiety and weight gain attendant with quitting smoking; or

- C. Regarding the performance, benefits or efficacy of any such
product, program, or service,
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unless, at the time of making such representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation. )

III.-

Nothing in this order shall prohibit respondents from making any
representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food and
Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.

IV.

Nothing in this order shall prohibit respondents from making any
representation for any drug that is permitted in labeling for any such
drug under any tentative final or final standard promulgated by the
Food and Drug Administration, or under any new drug application
approved by the Food and Drug Administration.

V.

It is further ordered, That, for three (3) years after the last date of
dissemination .of any representation covered by this order,
respondents Home Shopping Network, Inc., Home Shopping Club,
Inc., and HSN Lifeway Health Products, Inc., corporations, or their
successors and assigns, shall maintain and upon request make
available to.the Federal Trade Commission for inspection and
copying copies of all advertisements which contain any such
~ representation, including videotape recordings of all such broadcast
advertisements.

VI

It is further ordered, That, for five (5) years after the last date of
dissemination of any representation covered by this order,
respondents Home Shopping Network, Inc., Home Shopping Club,
Inc., and HSN Lifeway Health Products, Inc., corporations, or their
successors and assigns, shall maintain and upon request make
available to the Federal Trade Commission for inspection and

copying:
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A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations of other
evidence in their possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

VIL

1t is further ordered, That respondents Home Shopping Network,
Inc., Home Shopping Club, Inc., and HSN Lifeway Health Products,
Inc., corporations, shall, within thirty (30) days after service of this
order, provide a copy of this order to each of respondents' current
principals, officers, directors and managers, and to all personnel,
agents and representatives having sales, advertising, or policy
responsibility with respect to the subject matter of this order.

VIIL

It is further ordered, That the respondents Home Shopping
Network, Inc., Home Shopping Club, Inc., and HSN Lifeway Health
Products, Inc., their successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporations that may affect compliance obligations arising under this
order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in the acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect to
any proposed change in the corporation about which the respondents
learn less than thirty (30) days prior to the date such action is to take
place, respondents shall notify the Commission as soon as practicable
after obtaining such knowledge. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.
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IX.

It is further ordered, That respondents Home Shopping Network,
Inc., Home Shopping Club, Inc., and HSN Lifeway Health Products,
Inc., corporations, shall, within sixty (60) days after service of this
order, and at such other times as the Federal Trade Commission may
require, file with the Commission a report, in writing, setting forth in
detail the manner and form in which they have complied with this
order.

X.

This order will terminate on September 26, 2016, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the filing
of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years; '

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is ﬁled after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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IN THE MATTER OF

KONINKLIJKE AHOLD NV, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3687. Complaint, Sept. 30, 1996--Decision, Sept. 30, 1996

This consent order requires, among other things, a Georgia-based supermarket
chain to divest a total of 30 supermarkets or supermarket properties, within 30
days, to Commission-approved acquirers. If the transactions are not
completed as required, the Commission may appoint a trustee to divest the
properties.

Appearances

For the Commission: Marimichael Skubel, Ronald Rowe and
William Baer. _

For the respondents: Robert Paul and Mark Gidley, White &
Case, Washington, D.C.

- COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission ("Commission™), having reason to believe that
respondent Koninklijke Ahold nv, and respondent Ahold USA, Inc.
(collectively referred to as "Ahold"), corporations subject to the
jurisdiction of the Commission, have acquired certain voting
securities of The Stop & Shop Companies, Inc. ("Stop & Shop") in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18,
and Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45, and that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows: '

- DEFINITIONS

1. For the purpowses of this complaint, the following definition
shall apply:
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"Supermarket” means a full-line retail grocery store with annual
sales of at least two million dollars that carries a wide variety of food
and grocery items in particular product categories, including bread-
and dairy products; refrigerated and frozen food and beverage
_products; fresh and prepared meats and poultry; produce, including
" fresh fruits and vegetables; shelf-stable food and beverage products,
including canned and other types of packaged products; staple
foodstuffs, which may include salt, sugar, flour, sauces, spices,
coffee, and tea; and other grocery products, including non-food items
such as soaps, detergents, paper goods, and other household products.

KONINKLIJKE AHOLD NV

- 2. Respondent Koninklijke Ahold nv ("Royal Ahold") is a
corporation organized, existing and doing business under and by
virtue of the laws of The Netherlands, with its executive offices
located at Albert Heijnweg 1, 1507 EH Zaandam, The Netherlands.

3, Respondent Royal Ahold owns and operates five regional
supermarket chains in the United States. Royal Ahold owns a chain
of supermarkets that operate under the trade name "Edwards" in
Connecticut, Rhode Island, and Massachusetts. :

4. Respondent Royal Ahold is, and at all times relevant herein has
been, engaged in commerce as ncommerce" is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation
whose business is in or affecting commerce as "commerce" is defined
in Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

AHOLD USA, INC.

5. Respondent Ahold USA, Inc. ("Ahold USA"), a wholly-owned
subsidiary of Royal Ahold, is a corporation organized, existing and
doing business under and by virtue of the laws of Delaware, with its
executive offices at One Atlanta Plaza, 950 East Paces Ferry Road,
Suite 2575, Atlanta, GA. '

- 6. Respondent Ahold USA is, and at all times relevant herein has
been, engaged in commerce as ncommerce" is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation
whose business is in or affecting commerce as "commerce" is defined -
in Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44. :
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ACQUISITION

7. On or about March 27, 1996, Ahold and Stop & Shop entered
into an agreement whereby Ahold agreed to purchase the voting stock
of Stop & Shop.

TRADE AND COMMERCE

8. The relevant line of commerce in which to analyze the effects
of the acquisition described herein is the retail sale of food and
grocery products in supermarkets.

9. The relevant sections of the country in which to analyze the
acquisition described herein are the areas in and around the following
incorporated cities and towns:

a) New Milford, Connecticut;

b) Windham and Mansfield, Connecticut;

c) Wallingford and Meriden, Connecticut; |

d) Waterbury, Watertown, and Naugatuck, Connecticut;

e) "The greater Hartford, Connecticut, area," which includes
Hartford, New Britain, Newington, Wethersfield, Farmington, West

-Hartford, Bloomfield, Windsor, South Windsor, East Hartford,
Manchester, Glastonbury, and Vernon, Connecticut;

f) Avon and Simsbury, Connecticut;

g) Enfield, Somers, East Windsor, Suffield, and Windsor Locks,
Connecticut; 7

h) Southington and Plainville, Connecticut;

i) Milford, Orange, West Haven, and New Haven, Connecticut;

j) East Haven, Branford, Guilford, Madison, Clinton, and Old
Saybrook, Connecticut;

k) Fairfield, Stratford, Bridgeport, Trumbull and Shelton,
Connecticut;

1) South Kingstown and Narragansett, Rhode Island;

m) "The greater Providence, Rhode Island, area," which includes
East Providence, Providence, Pawtucket, Warwick, Cranston, Central
Falls, Lincoln, Smithfield, Barrington, Bristol, Cumberland, North
Providence, Johnston, West Warwick, East Greenwich, and Coventry,
Rhode Island; and Attleboro and Seekonk, Massachusetts; and

n) Chicopee, Massachusetts
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MARKET STRUCTURE

10. The retail sale of food and grocery products in supermarkets
in the relevant sections of the country is concentrated, whether
measured by the Herfindahl-Hirschmann Index (commonly referred
“ to as "HHI") or by two-firm and four-firm concentration ratios.

ENTRY CONDITIONS

11. Entry into the retail sale of food and grocery products in
supermarkets in the relevant sections of the country is difficult and
would not be timely, likely, or sufficient to prevent anticompetitive
effects in the relevant sections of the country. '

ACTUAL COMPETITION

11. Prior to the acquisition described herein, Ahold and Stop &
Shop were actual competitors in the relevant line of commerce in the
relevant sections of the country.

EFFECTS

12. The effect of the acquisition may be substantially to lessen
competition in the relevant lines of commerce in the relevant sections
of the country in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45, in the following ways,
among others: :

a. By eliminating direct competition between supermarkets owned
' or controlled by Ahold and supermarkets owned or controlled by Stop
& Shop, ' '
b. By increasing the likelihood that Ahold will unilaterally
exercise market power, or ' ' ,
c. By increasing the likelihood of, or facilitating, collusion or
coordinated interaction,

each of which increases the likelihood that the prices of food,
groceries, or services will increase, and the quality and selection of
food, groceries, or services will decrease, in the relevant sections of
the country.
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VIOLATIONS CHARGED

14. The acquisition as described in paragraph seven constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. 45.

15. The acquisition as described in paragraph seven, if
consummated, -would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation

. of the proposed acquisition by Koninklijke Ahold nv and Ahold

- USA, Inc. (hereinafter collectively "respondents") of the voting
securities of The Stop & Shop Companies, Inc. ("Stop & Shop"), and
respondents having been furnished with a copy of a draft complaint
that the Bureau of Competition proposed to present to the
Commission for its consideration, and which, if issued by the
Commission, would charge respondents with violations of the
Clayton Act and Federal Trade Commission Act; and respondents,
their attorneys, and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission's Rules; and :

The Comrmssmn having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the followmg order:
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1. Respondent Koninklijke Ahold nv ("Royal Ahold") is a
corporation organized, existing and doing business under and by
virtue of the laws of The Netherlands, with its executive offices -
located at Albert Heijnweg 1, 1507 EH Zaandam, The Netherlands.
- 2.Respondent Ahold USA, Inc. ("Ahold USA"), a wholly-owned
subsidiary of Royal Ahold, is a corporation organized, existing and
doing business under and by virtue of the laws of Delaware, with its
-executive offices at One Atlanta Plaza, 950 East Paces Ferry Road,
Suite 2575, Atlanta, GA.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of respondents, and the proceeding is
in the public interest.

ORDER

L.

- ltis ordered, That, as used in this order, the following definitions
shall apply:

A. "Royal Ahold" means Koninklijke Ahold nv, its predecessors,
subsidiaries, divisions, and groups and. affiliates controlled by
Koninklijke Ahold nv, their successors and assigns, and their
directors, officers, employees, agents, and representatives.

B. "dhold USA" means Ahold USA, Inc., its predecessors,
subsidiaries, divisions, and groups and affiliates controlled by Ahold
USA, Inc., their successors and assigns, and their directors, officers,
employees, agents, and representatives.

C. "Respondents" means Royal Ahold and Ahold USA.

D. "Assets to be Divested" means the supermarkets identified in
paragraph ILA of this order-as well as the supermarket business
operated, and all assets, leases, properties, business and goodwill,
tangible and intangible, utilized in the supermarket operations at
those locations, but need not include the "Stop & Shop" or "Edwards"
trade names, trade dress, trade marks, service marks, and such other
intangible assets that respondents also utilize in their business at
locations other than those identified in paragraph II.A of this order..

E. "Commission"” means the Federal Trade Commission.

F. "dcquisition" means Royal Ahold's proposed purchase of all
the voting stock of Stop & Shop pursuant to an agreement dated on
or about March 27, 1996.
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G. "Supermarket” means a full-line retail grocery store with
annual sales of at least two million dollars that carries a wide variety
of food and grocery items in particular product categories, including
bread and dairy products; refrigerated and frozen food and beverage
products; fresh and prepared meats and poultry; produce, including
fresh fruits and vegetables; shelf-stable food and beverage products,
including canned and other types of packaged products; staple
foodstuffs, which may include salt, sugar, flour, sauces, spices,
coffee, and tea; and other grocery products, including non-food items
such as soaps, detergents, paper goods, and other household products.

H. "Overlap Areas" means the following incorporated towns and
cities:

a) New Milford, Connecticut;

b) Windham and Mansfield, Connecticut;

c) Wallingford and Meriden, Connecticut;

d) Waterbury, Watertown, and Naugatuck, Connecticut;

e) "The greater Hartford, Connecticut, area," which includes
Hartford, New Britain, Newington, Wethersfield, Farmington, West
Hartford, Bloomfield, Windsor, South Windsor, East Hartford,
Manchester, Glastonbury, and Vernon, Connectlcut

f) Avon and Simsbury, Connecticut;

g) Enfield, Somers, East Windsor, Suffield, and Windsor Locks,
Connecticut;

h) Southington and Plainville, Connecticut;

1) Milford, Orange, West Haven, and New Haven, Connecticut;

j) East Haven, Branford, Guilford, Madison, Clinton, and Old
Saybrook, Connecticut; '

k) Fairfield, Stratford, Bndgeport Trumbull, and Shelton
Connecticut;

1) South Kingstown and Narragansett, Rhode Island;

m) "The greater Providence, Rhode Island, area," which includes
~_East Providence, Providence, Pawtucket, Warwick, Cranston, Central
Falls, Lincoln, Smithfield, Barrington, Bristol, Cumberland, North
Providence, Johnston, West Warwick, East Greenwich, and Coventry,
Rhode Island; and Attleboro and Seekonk, Massachusetts; and

n) "the greater Springfield, Massachusetts, area," which includes
Springfield, West Springfield, South Hadley, Chicopee, Westfield, -
Holyoke, Agawam, Southwick, Longmeadow, and East
Longmeadow, Massachusetts.
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II.
It is further ordered, That:

A. Respondents shall divest, absolutely and in good faith, within
thirty (30) days from the date this order becomes final:

1) To Star Markets Company in a manner approved by the
Commission:

a) Edwards supermarket number 821 located at 295 Armistice
Boulevard, Pawtucket, RI;
' b) Edwards supermarket number 751 located at 200 Niantic
-Avenue, Providence, RI,
c) Edwards supermarket number 815 located at 1810 Plainfield °
Pike, Cranston, RI;
d) Edwards supermarket number 817 located at 418 ngstown
Road, Wakefield, RI;
¢) Edwards supermarket. number 779 located at 1401 Bald Hill
‘Road, Warwick, RI; ,
| f) Edwards supermarket number 820 located at 1000 DlVlSlOIl
Street, Bast Greenwich, RI; and
g) Stop & Shop supermarket number 458 located at Route 6 & 1
Commercial Way, Seekonk, MA.

2) To Bozzuto's Inc. in a manner approved by the Commission:

a) Edwards supermarket number 295 located at 207 Hartford
Turnpike, Vernon, CT; '

b) Edwards supermarket number 362 located at Newbrite Plaza,
60 East Main Street, New Britain, CT;
~ ¢) Edwards supermarket number 748 located at 333 North Main

Street, West Hartford, CT; and

d) Edwards supermarket number 768 located at 750 Queen Street, ,

Southington, CT. '

3) To Shaw's Supermarkets, Inc., pursuant to a purchase and sale
agreement dated September 20, 1996: '

a) Edwards supermarket number 725 located at 40 Hazard
Avenue, Enfield, CT;
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b) Edwards supermarket number 742 located at 953 Wolcott
Road, Waterbury, CT;

c) Edwards supermarket number 758 located at 538 Boston Post
Road, Orange, CT;

d) Edwards supermarket number 773 located at 875 Bndgeport
Avenue, Shelton, CT;

e) Stop & Shop supermarket number 665 located at 55 Welles
Street, Glastonbury, CT;
~ f) Edwards lease agreement for premises located in the former
~ Rich's Department Store, Wakefield Mall, Tower Hill Road, South
Kingstown, RI;

g) Edwards supermarket number 312 located at 1100 Barnum
Avenue, Stratford, CT;

h) Edwards lease agreement for the former Grand Union store site
located at 800 Barnum Avenue, Stratford, CT;

1) Edwards supermarket number 200 located at 1975 Black Rock
Turnpike, Fairfield, CT;

j) Edwards supermarket number 299 located at 1167 Main Street
Watertown, CT;

k) Edwards supermarket number 823 located at 266 East Main
Street, Clinton, CT;

1) Edwards supermarket number 749 located at 60 Cantor Dnve
Willimantic, CT;

m) Edwards supermarket number 783 loeated at 245 Kane Street,
West Hartford, CT; and

n) Edwards supermarket number 317 located at 976 North Colony
Road, Wallingford, CT.

4) To Big Y Foods, Inc., pursuant to a purchase and sale
agreement dated September 26, 1996: ‘

a) Edwards supermarket number 728 located at 830 Boston Post '
Road, Guilford, CT; :

b) Edwards supermarket number 722 located at 650 Memorial
Drive, Chicopee, MA,

c) Edwards supermarket number 704 located at West Main Route
44, Avon, CT; '

d) Edwards supermarket number 368 located at 3 Kent Road,
New Milford, CT; and :

e) Edwards supermarket number 329 located at 265 Ellmgton
Road, East Hartford, CT.
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B. If respondents have not divested the Assets to be Divested
pursuant to paragraph II.A, respondents shall divest the Assets to be
Divested within thirty (30) days from the date this order becomes
final to an acquirer or acquirers that receive the prior approval of the
Commission and only in a manner that receives the prior approval of
the Commission. T e,

C. The purpose of the divestiture of the Assets to be Divested is
to ensure the continuation of the Assets to be Divested as ongoing
viable enterprises engaged in the Supermarket business and to remedy
any lessening of competition resulting from the Acquisition as
alleged in the Commission's complaint.

II1.
It is further ordered, That:

A. If respondents have not divested absolutely and in good faith
the Assets to be Divested pursuant to paragraph II of this order, the
Commission may appoint a trustee to divest the Assets to be
Divested. In the event that the Commission brings an action pursuant
~ to Section 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1),
or any other statute enforced by the Commission, respondents shall
consent to the appointment of a trustee in such action. Neither the
appointment of a trustee nor a decision not to appoint a trustee under
this paragraph shall preclude the Commission from seeking civil
penalties or any other relief available to it, including a court-
appointed trustee pursuant to Section 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the Commission,
for any failure by respondents to comply with this order.

B. If a trustee is appointed by the Commission or a court pursuant
to paragraph IILA of this order, respondents shall consent to the
following terms and conditions regarding the trustee's powers, duties,
authority, and responsibilities: -

1. The Commission shall select the trustee, subject to the consent
of respondents, which consent shall not be unreasonably withheld.
‘The trustee shall be a person with experience and expertise in
acquisitions and divestitures. If respondents have not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after receipt of written notice by
the staff of the Commission to respondents of the identity of any
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proposed trustee, respondents shall be deemed to have consented to
the selection of the proposed trustee.

2. Subject to the prior approval of the Commission, the trustee .
shall have the exclusive power and authority to divest the Assets to
be Divested.

3. Within ten (10) days after appointment of the trustee,
respondents shall execute a trust agreement that, subject to the prior
approval of the Commission, and in the case of a court-appointed
trustee, of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture required by
this order.

4, The trustee shall have twelve (12) months from the date the

Commission approves the trust agreement described in paragraph
'TI1.B.3 to accomplish the divestiture, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve (12) month period, the trustee has submitted a plan of
divestiture or believes that divestiture can be achieved within a
reasonable time, the divestiture period may be extended by the
Commission, or in the case of a court-appointed trustee, by the court;
provided, however, the Commission may extend this period only two
(2) times for up to six (6) months each time.

5. The trustee shall have full and complete access to the Assets to
be Divested and to the personnel, books, records and facilities related
to the Assets to be Divested or to any other relevant information, as

- the trustee may reasonably request. Respondents shall develop such
financial or other information as such trustee may reasonably request
and shall cooperate with the trustee. Respondents shall take no action
to interfere with or impede the trustee's accomplishment of the
divestiture. Any delays in divestiture caused by respondents shall
extend the time for divestiture under this paragraph in an amount
equal to the delay, as determined by the COIIlIl’llSSlOIl or, for a court-

-appointed trustee, by the court. '

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondents' absolute and
unconditional obligation to divest at no minimum price. The
divestitures shall be made to an acquirer or acquirers that receive the
prior approval of the Commission and only in a manner that receives
the prior approval of the Commission. In the event that the trustee
receives bona fide offers from more than one acquiring entity, the
trustee shall submit all such bids to the Commission, and if the
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Commission determines to approve more than one such acquiring
entity for the Assets to be Divested, the trustee shall divest to the
acquiring entity or entities selected by respondents from among those
approved by the Commission.

. 7. In the event the trustee determines that he or she is unable to
divest the Assets to be Divested as described in paragraph Il in a
manner consistent with the terms of this order, the trustee may on his
or her own initiative, or at the direction of the Commission, divest
any additional or substitute supermarkets of the respondents located
in the respective overlap areas and effect such arrangements as are
necessary to satisfy the requirements of this order.

8. The trustee shall serve, without bond or other security, at the
cost and expense of respondents, on such reasonable and customary
terms and conditions as the Commission or a court may set. The:
trustee shall have the authority to employ, at the cost and expense of
respondents, and at reasonable fees, such consultants, accountants,
attorneys, investment bankers, business brokers, appraisers, and other
representatives and assistants as are necessary to carry out the
trustee's duties and responsibilities. The trustee shall account for all

“monies derived from the divestiture and all expenses incurred. After
approval by the Commission and, in the case of a court-appointed
trustee, by the court, of the account of the trustee, including fees for
his or her services, all remaining monies shall be paid at the direction
of the respondents, and the trustee's power shall be terminated. The
trustee's compensation shall be based at least in significant part on a
commission arrangement contingent on the trustee's divesting the
Assets to be Divested, and may include an incentive arrangement
relating to price. ;

9. Respondents shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, all reasonable fees of counsel and other expenses incurred n
connection with the preparation for, or defense of any claim, whether
or not resulting in any liability, except to the extent that such
liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee.

10. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph ITI.A of this order.
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11. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be reasonably
necessary or appropriate to accomplish the divestiture required by this
order. _ -

12. The trustee shall have no obligation or authority to operate or
maintain the Assets to be Divested. | _

13. The trustee shall report in writing to respondents and the
Commission every forty-five (45) days conceming the trustee's
efforts to accomplish divestiture.

IV.
It is further ordered, That:

A. Pending divestiture of the Assets to be Divested, respondents
shall take such actions as are necessary to maintain the viability,
competitiveness, and marketability of the Assets to be Divested
consistent with paragraphs II and III of this order and to prevent the
destruction, removal, wasting, deterioration, or impairment of the
Assets to be Divested except in the ordinary course of business and
except for ordinary wear and tear.

B. Respondents shall comply with all the terms of the Asset
Maintenance Agreement attached to this order and made a part hereof
as Appendix I. The Asset Maintenance Agreement shall continue in
effect until such time as all Assets to be Divested have been divested
as required by this order.

V.

1t is further ordered, That, for a period of ten (10) years from the
date this order becomes final, respondents shall not, without
providing advance written notification to the Commission, directly or
indirectly, through subsidiaries, partnerships, or otherwise:

A. Acquire any ownership or leaschold interest in any facility that
has operated as a supermarket within six (6) months of the date of
such proposed acquisition in the Overlap Areas; or

B. Acquire any stock, share capital, equity, or other interest in any
entity that owns any interest in or operates any supermarket or owned
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any interest in or operated any supermarket within six (6) months of
such proposed acquisition in the Overlap Areas.

Provided, however, that advance written notification shall not
- apply to the construction of new facilities by respondents or the
acquisition of or leasing of a facility that has not operated as a
supermarket within six (6) months of respondents' offer to purchase
or lease. '

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as "the
Notification"), and shall be prepared and transmitted in accordance

‘with the requirements of that part, except that no filing fee will be
required for the Notification. The Notification shall be filed with the
Secretary of the Commission and need not be made to the United
States Department of Justice. The Notification is required only of
respondents and not of any other party to the transaction.
Respondents shall provide the Notification to the Commission at least
thirty days prior to acquiring any such interest (hereinafter referred to
as the "first waiting period"). If, within the first waiting period,
representatives of the Commission make a written request for
additional information, respondents shall not consummate the
transaction until twenty days after substantially complying with such
request for additional information. Early termination of the waiting
periods in this paragraph may be requested and, where appropriate,
granted by letter from the Bureau of Competition. Provided, however,
that prior notification shall not be required by this paragraph for a
transaction for which notification is required to be made, and has
been made, pursuant to Section 7A of the Clayton Act, 15 U.S.C. 18a.

VI
\
It is further ordered, That respondents shall be bound by the
terms and obligations of the Consent Order issued by the Commission
in The Stop & Shop Companies, Inc., et al., Docket No. C-3649.
VIIL

1t is further ordered, That:
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~ A. Within forty-five (45) days after the date this order becomes
final and every forty-five (45) days thereafter until respondents have
fully complied with the provisions of paragraphs II or III of this
order, respondents shall submit to the Commission verified written
reports setting forth in detail the manner and form in which they
intend to comply, are complying, and have complied with paragraphs
IT and ITI Respondents shall include in their compliance reports,
among other things that are required from time to time, a full
description of the efforts being made to comply with paragraphs II
and IIT of the order, including a description of proposals for
divestitures and the identity of all parties contacted. Respondents
shall include in their compliance reports copies of all written
communications to and from such parties concerning divestiture.

B. One year (1) from the date this order becomes final, annually
for the next nine (9) years on the anniversary of the date this order -
becomes final, and at other times as the Commission may require,
respondents shall file verified written reports with the Commission
setting forth in detail the manner and form in which they have
complied and are complying with this order.

VIIL

It is further ordered, That respondents shall notify the
Commission at least thirty (30) days prior to any proposed change in
respondents such as dissolution, assignment, sale resulting in the
emergence of a successor corporation to respondents, or the creation
or dissolution of subsidiaries or any other change in respondents that
may affect compliance obligations arising out of the order.

IX.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, respondents shall permit anyr
duly authorized representative of the Commission:

A. Upon five days' written notice to respondents, access, during
office hours and in the presence of counsel, to inspect and copy all
books, ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control of
respondents relating to any matters contained in this order; and



KONINKLIJKE AHOLD NV, ET AL. 263

248 Decision and Order

B. Upon five days' written notice to respondents and without
restraint or interference from respondents, to interview respondents
or officers, directors, or employees of respondents in the presence of -
counsel. '

APPENDIX I

ASSET MAINTENANCE AGREEMENT

This Asset Maintenance Agreement ("Agreement") is by and
between Koninklijke Ahold nv ("Royal Ahold"), a corporation
organized, existing, and doing business under and by virtue of the
laws of The Netherlands, with its office and principal place of
business located at Albert Heijnweg 1, 1507 EH Zaandam, The
Netherlands; Ahold USA, Inc. ("Ahold USA"), a corporation
organized, existing, and doing business under and by virtue of the
laws of Delaware, with its office and principal place of business
located at One Atlanta Plaza, 950 East Paces Ferry Road, Suite 2575,
Atlanta, GA; and the Federal Trade Commission ("Commission"), an
independent agency of the United States Government, established
under the Federal Trade Commission Act of 1914, 15 U.S.C. 41, ef
seq. (collectively "the Parties").

PREMISES

Whereas, Royal Ahold and Ahold USA, pursuant to an agreement
dated on or about March 27, 1996, agreed to acquire the voting stock
of The Stop & Shop Companies, Inc. ("the Acquisition"); and

Whereas, the Commission is now investigating the Acquisition to
determine if it would violate any of the statutes enforced by the
Commission; and

Whereas, if the Commission accepts the attached Agreement
Containing Consent Order, the Commission is required to place it on
the public record for a period of sixty (60) days for public comment
and may subsequently withdraw such acceptance pursuant to the
provisions of Section 2.34 of the Commission's Rules; and

Whereas, the Commission is concerned that if an agreement is not
reached preserving the status quo ante of the Assets to be Divested
as described in the attached Agreement Containing Consent Order
("Assets") during the period prior to their divestitures, any divestiture
resulting from any administrative proceeding challenging the legality
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of the Acquisition might not be possible, or might produce a less than
effective remedy; and

Whereas, the Commission is concerned that prior to divestiture to
the acquirer or acquirers, it may be necessary to preserve the
continued viability and competitiveness of the Assets; and

Whereas, the purpose of this Agreement and of the Consent Order
is to preserve the Assets pending the divestitures to the acquirer or
acquirers approved by the Federal Trade Commission under the terms
of the order, in order to remedy any anticompetitive effects of the
Acquisition; and

Whereas, Royal Ahold and Ahold USA entering into this
Agreement shall in no way be construed as an admission by Royal
Ahold or Ahold USA that the Acquisition is illegal; and

Whereas, Royal Ahold and Ahold USA understand that no act or
transaction contemplated by this Agreement shall be deemed immune
or exempt from the provisions of the antitrust laws or the Federal
Trade Commission Act by reason of anything contained in this
Agreement; |

Now, therefore, in consideration of the Commission's agreement
that, unless the Commission determines to reject the Consent Order,
it will not. seek further relief from the parties with respect to the
Acquisition, except that the Commission may exercise any and all
rights to enforce this Agreement and the Consent Order annexed
hereto and made a part thereof, the Parties agree as follows:

TERMS OF AGREEMENT

1. Royal Ahold and Ahold USA agree to execute, and upon its
issuance to be bound by, the attached Consent Order. The Parties
further agree that each term defined in the attached Consent Order
shall have the same meaning in this Agreement.

2. Unless the Commission brings an action to seek to enjoin the
proposed Acquisition pursuant to Section 13(b) of the Federal Trade
Commission Act, 15 U.S.C. 53(b), and obtains a temporary
restraining order or preliminary injunction blocking the proposed
Acquisition, Royal Ahold and Ahold USA will be free of close the
Acquisition after July 15, 1996.

3. Royal Ahold and Ahold USA agree that from the date this
Agreement is singed until the earlier of the dates listed in
subparagraphs 3.a - 3.b, they will comply with the provisions of this
Agreement: '
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a. Three business days after the Commission withdraws its
acceptance of the Consent Order pursuant to the provisions of Section
2.34 of the Commission's Rules; or :

b. On the day the divestitures set out in the Consent Order have
been completed.

4. From the time Royal Ahold and Ahold USA acquire The Stop
& Shop Companies, Inc., until the divestiture set out in the Consent
Order has been completed, Royal Ahold and Ahold USA shall
maintain the viability and marketability of the Assets, and shall not
cause the wasting or deterioration of the Assets, nor shall they sell,
transfer, encumber or otherwise impair their marketability or
viability.

5. From the time Royal Ahold and Ahold USA acquire The Stop
& Shop Companies, Inc., until the divestiture set out in the Consent
Order has been completed, Royal Ahold and Ahold USA shall
maintain the competitiveness of the Assets. This includes but is not
limited to the maintaining of promotions and discount policies (e.g.,
double and triple coupon policies and store coupon promotional as
well as the continuation of specific store services (e.g., hours of
operation and operation of specific departments).

6. . Should the Commission seck in any proceeding to compel
Royal Ahold and Ahold USA to divest themselves of the Assets or to
seek any other injunctive or equitable relief, Royal Ahold and Ahold
USA shall not raise any objection based upon the expiration of the
applicable Hart-Scott-Rodino Antitrust Improvements Act waiting
period or the fact that the Commission has not sought to enjoin the
Acquisition. Royal Ahold and Ahold USA also waive all rights to
contest the validity of this Agreement.

7. For the purpose of determining or securing compliance with
this' Agreement, subject to any legally recognized privilege, and upon
written request with reasonable notice to Royal Ahold or Ahold USA
and to their principal offices, Royal Ahold and Ahold USA shall
permit any duly authorized representative or representatives of the
Commission: '

a. Upon three (3) days' notice to Royal Ahold or Ahold USA,
access during the office hours of Royal Ahold or Ahold USA, in the
presence of counsel, to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and other records and documents in the
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possession or under the control of Royal Ahold or Ahold USA
relating to compliance with this Agreement; and

b. Upon five (5) days' notice to Royal Ahold or Ahold USA and
without restraint or interference from them, to interview officers or
employees of Royal Ahold or Ahold USA, who may have counsel
present, regarding any such matters.

8. This Agreement shall not be binding until approved by the
Commission. ,



PENDLETON WOOLEN MILLS, INC. 267
267 Modifying Order

IN THE MATTER OF

PENDLETON WOOLEN MILLS, INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2985. Consent Order, July 31, 1979--Modifying Order, Sept. 30, 1996

This order reopens a 1979 consent order -- that prohibited the Oregon manufacturer
from fixing, maintaining or enforcing resale prices for its products -- and this
order modifies the consent order by permitting Pendleton to institute lawful
price restrictive cooperative programs that are not a part of a resale price
maintenance scheme.

ORDER GRANTING IN PART REQUEST TO REOPEN AND
MODIFY ORDER ISSUED JULY 31, 1979

On April 1, 1996, Pendleton Woolen Mills, Inc. ("Pendleton"),
filed its "Request To Reopen" ("Petition") in Docket No. C-2985,
pursuant to Section 5(b) of the Federal Trade Commission Act, 15
U.S.C. 45(b), and Section 2.51 of the Commission's Rules of
Practice, 16 CFR 2.51 ("Rules"). Pendleton asks the Commission to
reopen and modify the consent order issued by the Commission on
July 31, 1979 ("order"), in Pendleton Woolen Mills, Inc., 94 FTC 229
(1979).

~ Inits Petition, Pendleton asks the Commission to reopen the order
and modify provisions that limit Pendleton's ability to restrict the
 prices advertised by its dealers for Pendleton apparel and unilaterally
to terminate a dealer for failure to adhere to previously announced
resale prices. In support of its Petition, Pendleton maintains that
reopening and modification is warranted by changed conditions of-
fact and the public interest. Pendleton's Petition was placed on the
public record for thirty days; no comments were received.

I. STANDARD FOR REOPENING A FINAL ORDER OF THE COMMISSION

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.
45(b), provides that the Commission shall reopen an order to consider
whether it should be modified if the respondent "makes a satisfactory
showing that changed conditions of law or fact" so require. A
satisfactory showing sufficient to require reopening is made when a
request to reopen identifies significant changes in circumstances and
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shows that the changes eliminate the need for the order or make
continued application of it inequitable or harmful to competition. S.
Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes
or changes causing unfair disadvantage); see Louisiana-Pacific Corp.,
Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4
(unpublished) ("Hart Letter").'

_ Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so

" requires. Respondents are therefore invited in petitions to reopen to

show how the public interest warrants the requested modification.
Hart Letter at 5; 16 CFR 2.51. In such a case, the respondent must
demonstrate as a threshold matter some affirmative need to modify
the order. Damon Corp., Docket No. C-2916, Letter to Joel E.
Hoffman, Esq. (March 29, 1983), at 2 (unpublished) ("Damon
Letter"). For example, it may be in the public interest to modify an
order "to relieve any impediment to effective competition that may
result from the order." Damon Corp., 101 FTC 689, 692 (1983).
Once such a showing of need is made, the Commission will balance
the reasons favoring the requested modification against any reasons
not to make the modification. Damon Letter at 2. The Commission
also will consider whether the particular modification sought is
appropriate to remedy the identified harm. Damon Letter at 4.

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified.
The Commission "may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific
facts demonstrating in detail the nature of the changed conditions and

~ the reasons why these changed conditions require the requested

modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
so, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet

, See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur
even where the petition itself does not plead facts requiring modification.").
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its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one in view of the public interest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public
interest considerations support repose and finality).

II. REOPENING IS IN THE PUBLIC INTEREST

Pendleton asserts in its Petition that its inability under the order
to establish and maintain price-restrictive cooperative advertising
programs and unilaterally to terminate resellers that decline to adhere
to previously announced resale prices and sale periods has impeded
its ability to compete. Because of restrictions in the order, Pendleton
maintains, it is unable to choose freely those with whom it will deal
and unable to terminate business relationships with retailers that
advertise and price Pendleton products in a matter inconsistent with
Pendleton's image and quality and with Pendleton's marketing
strategies. In addition, Pendleton claims that it is unable under the
order unilaterally to impose restrictions on cooperative advertising or
to specify sales break dates.

According to Pendleton, "both the retail and manufacturing side
of the apparel industry have undergone tremendous changes over the
last 15 years." Petition at 3.> The changes identified by Pendleton
include increased competition from imports,” unprecedented
restructuring in the retail industry, including a proliferation of
discount, warehouse and factory outlets, and increased retail
discounting.* Petition at 3-4. According to Pendleton, the growth of
discount, warehouse and factory outlets has eroded the market share
of Pendleton's customers, traditional department stores and specialty
stores,” which "have faced serious financial problems in the last

Because the Commission has determined that the order should be reopened and modified in
\Qm public interest, it need not and does not consider whether Pendleton has shown changed conditions
that would require reopening the order.

More than 60 percent of all apparel sold in the Umted States is now manufactured abroad,
according to the Petition at 4.

Similar changes in retailing were cited in chr Strauss & Co., Docket No. 9081, Order
Reopening and Modifying Order Issued on July 12, 1978 (December 20, 1994) (apparel manufacturers
integrating into retailing to showcase their products, market their complete lines and demonstrate to
their retailer-customers the benefits of promoting the manufacturer's products). See also Interco
Incorporated, Docket No. C-2929, Order Granting in Part and Denying in Part Request To Reopen and
Modify Order Issued September 26, 1978 (March 27, 1995) at 5 ("discount advertising is harming
London Fog's quality image and affecting its ability to market its product through certain retailers.").

Pendleton does not offer its products to discount or warehouse operations. See Affidavit of
Dick Poth, President of Pendleton Woolen Mills, Inc. (August 14, 1995) § 7 ("Poth Affidavit").
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decade."® Petition at 4. Pendleton claims that the increased
discounting and its inability under the order to respond unilaterally to
the discounting have resulted in decreased sales by Pendleton to its
traditional department store and specialty store customers and
decreased promotion and emphasis on Pendleton products by those
retailers.””

Pendleton states that the order has put it "at a substantial
disadvantage in competing with foreign and other domestic clothing
manufacturers." Petition at 5. Unlike its competitors, Pendleton
cannot unilaterally impose "marketing controls"® and is reluctant to
suggest that its customers refrain from "excessive or inappropriate
promotion of its products" that "ultimately results in decreased
profitability" for its customers. Petition at 7. Pendleton believes that
the use of these marketing controls would increase its sales and
increase the profitability of the line for its customers. Poth Affidavit
94 12-15; Stine Affidavit Y 6-7 & 9. The ability to use price
restrictive cooperative advertising programs and unilaterally to
terminate a retailer for failure to adhere to previously announced
resale prices would encourage service-oriented stores to compete with
the discount stores with respect to these brands, according to
Pendleton. Finally, Pendleton asserts that the requested modifications
would enable it to compete more effectively for sales to retailers that
stress quality over price and that provide a high level of service to
consumers.” Pendleton has found that such retailers do best with
Pendleton merchandise. Petition at 6.

Pendleton has shown that the public interest warrants reopening
the order to consider whether it should be modified. Pendleton has
shown that the order prohibits conduct that by itself may not be
unlawful and that the prohibition inhibits its ability to compete with
firms that are free to and do engage in price-restrictive cooperative
advertising and promotional programs and that are free to choose
those with whom they will deal.

6 Pendleton reports that from 1988 through 1994, it lost more than 100 accounts because of
bankruptcy or other financial problems, approximately 640 accounts because of store closures or going
out of business and approximately 40 accounts for other reasons. Poth Affidavit § 11.

; Poth Affidavit § 13; Affidavit of Jon Stine (June 26, 1995), { 6 ("Stine Affidavit").

Petition at 7. Specifically, Pendleton claims that the order prevents it from choosing its
customers, from restricting cooperative advertising or specifying sale breakdates, and from choosing
to stop selling to a retailer because of that retailer's pricing, practices that Pendleton claims are
available to its competitors. Poth Affidavit §f 12-13. See also Stine Affidavit {{ 2-5; Affidavits of
Lauren Bensen (June 6, 1995), {{ 1-4; and Karen Decasperis (May 31, 1995), 17 1-2.

Pendleton traditionally has sold its products through retailers that have a "quality image and
who provide a high level of service to the consumer." Poth Affidavit § 2.
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I[II. THE ORDER SHOULD BE MODIFIED

- Pendleton requests that the order be modified to permit Pendleton
to implement price restrictive cooperative advertising programs and
unilaterally to terminate a reseller that refuses to sell Pendleton
products at Pendleton's previously announced resale prices. For these
purposes, Pendleton has requested that the following proviso be
added to paragraph I of the order:

Provided that nothing in this order shall be construed to prohibit the
implementation of a lawful, price restrictive, cooperative advertising
~ program or the unilateral termination of a reseller for failure to adhere _
to previously announced resale prices or sale periods.

The Commission previously has modified orders to permit
implementation of price restrictive cooperative advertising programs.
Price restrictive cooperative advertising is not per se unlawful and
does not prevent a dealer from selling at discount prices or from
advertising discount prices at the retailer's own expense. See
Advertising Checking Bureau, Inc., 109 FTC 146, 147 (1987)."° The
Commission has said that "[t]he fact that a distributional restraint
may have an incidental effect on resale price is not by itself enough
to condemn the practice as per se unlawful." /d. The Commission
also has said that price restrictive cooperative advertising programs
likely are procompetitive or competitively neutral in most cases "by,
for example, . . . channeling the retailer's advertising efforts in
directions that the manufacturer believes consumers will find more
compelling and beneficial. This, in turn, may stimulate dealer
promotion and investment and, thus, benefit interbrand competition."
109 FTC at 147."

Modification of the order to permit Pendleton to institute lawful
price restrictive cooperative advertising programs is consistent with
Commission policy and cases. Such restrictions may not necessarily
be part of an illegal RPM scheme and have been recognized as

H See also Interco Incorporated, Docket No. C-2929, Order Granting in Part and Denying in Part
Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995); Clinique
Laboratories, Inc., Docket No. C-3027 (Feb. 8, 1993), reprinted in [1987-1993 Transfer Binder] Trade
Reg. Rep. (CCH) { 23,330; U.S. Pioneer Electronics Corp., Docket No. C-2755 (April 8, 1992),
reprinted in [1987-1993 Transfer Binder] Trade Reg. Rep. (CCH) § 23,172; The Magnavox Co., 113
FTC 255 (1990). '

In Advertising Checking Bureau, the Commission announced rescission of its 1980 Policy
Statement Regarding Price Restrictions In Cooperative Advertising Programs (viewing such programs
as per se unlawful). 109 FTC at 146 n.1; see Statement of Policy Regarding Price Restrictions in
Cooperative Advertising Programs -- Rescission, 6 Trade Reg. Rep. (CCH) 39,057 (May 21, 1987).
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reasonable in many circumstances.'” Pendleton's use of price
restrictive cooperative advertising programs, absent further agreement
on price or price levels to be charged by the retailers, is not likely to
restrict interbrand competition or to reduce output. Of course, any
cooperative advertising program implemented by Pendleton as part
of a scheme to fix resale prices would be per se unlawful and would
violate paragraph I.1 of the order. In addition, the proviso's limitation
to a "lawful price restrictive cooperative advertising program" will
retain the order's prohibition agamst such programs if they are part of
a plan to implement resale price maintenance.

The new proviso to paragraph I also would permit Pendleton
unilaterally to terminate a reseller for failure to adhere to previously
announced prices. This conduct is lawful under United States v.
Colgate Co., 250 U.S. 300, 307 (1919), which permits a supplier to
"announce its resale prices in advance and refuse to deal with those
who do not comply." Accordingly, the Commission has determined
to add the proviso quoted above to paragraph I of the order. The
modification would permit Pendleton to engage in conduct that is
lawful if not a part of a resale price maintenance scheme.

IV. ADDITIONAL MODIFICATION OF THE ORDER

Pendleton has requested additional modifications of the order to
remove language that Pendleton maintains is inconsistent with the
new proviso to paragraph I of the order. Each of these requests is
considered below.

Paragraph I.1. -- According to Pendleton, the words "advertise,
promote" in paragraph 1.1 of the order” would be confusing as to
Pendleton's ability to "take any lawful steps vis-a-vis its accounts'
pricing practices." Petition at 9. Pendleton requests that the
Commission delete these words from paragraph I.1 of the order.

The language of the proviso added to paragraph I of the order is
sufficient to permit Pendleton to implement lawful price restrictive
cooperative advertising programs. Deleting the words "advertise,
promote" from paragraph 1.1, however, could be construed to allow
agreements on advertised prices that go beyond such lawful
cooperative advertising programs. Pendleton has not requested or

12 See In re Nissan Antitrust Litigation, 577 F.2d 910 (5th Cir. 1978), cert. denied, 439 U.S.

1072 (1979) (price restrictive cooperative advertising not per se unlawful); see also Business Elec.
Corp. v. Sharp Elec. Corp., 485 U.S. 717 (1988).
) Paragraph 1.1 prohibits Pendleton from:

Fixing, establishing, controlling or maintaining, directly or indirectly, the resale price at which any
dealer may advertise, promote, offer for sale or sell any product.
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shown that it should be permitted to enter such agreements outside
lawful cooperative advertising programs. Accordingly, the request to
delete the words "advertise, promote," from paragraph I.1 of the order
is denied.

Paragraph 1.4. -- Pendleton has requested that the words "or
terminating" be deleted from paragraph 1.4 of the order." According
to Pendleton, these words directly contradict the proviso added to
paragraph [ of the order and would cause confusion as to Pendleton’s
right, for example, unilaterally to terminate a retailer after receiving
complaints from other retailers about the first retailer's pricing. The
words "or acting on any reports or information so obtained by
threatening, intimidating, coercing or terminating any dealer" should
- be deleted from paragraph 1.4 of the order.” Deleting these words is

consistent with the decision of the Commission in Lenox, Inc., 111
FTC 612, 617-18 & 620 (1989). In Lenox, the Commission modified
the order by deleting the words "or acting on reports so obtained by
refusing or threatening to refuse sales to the dealers so reported” from
a provision barring Lenox from requesting its dealers to report any
retailer that did not observe the resale prices suggested by Lenox.
The conduct prohibited by the deleted words in Lenox included
“termination of a dealer. As the Supreme Court explained in
Monsanto, dealers "are an important source of information for
manufacturers," dealer complaints about price cutters "arise in the
normal course of business and do not indicate illegal concerted
action" and a manufacturer's termination of a dealer following
complaints from other dealers would not, by itself, support an
inference of concerted action. 465 U.S. at 763-64. To the extent that
this portion of paragraph 1.4 may inhibit Pendleton from legitimate
unilateral conduct, it may cause competitive injury. Any conduct that
would be unlawful under this part of paragraph 1.4 would be
prohibited by other provisions of the order.
Paragraph 1.5. -- Pendleton asks the Commission to delete the
words "advertising" and "or advertised" from paragraph 1.5 of the

i Paragraph 1.4 prohibits Pendleton from:
Requiring, requesting, or soliciting any dealer to report the identity of any other dealer, because of the
price at which such dealer is advertising, offering to sell or selling any product; or acting on any
reports or information so obtained by threatening, intimidating, coercing or terminating any dealer.

See Monsanto v. Spray-Rite Service Corp., 465 U.S. 752, 763-764 (1984) (per se unlawful
agreement could not be inferred from nothing more than a dealer termination following competitors'
complaints); see also Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988)
(vertical agreement to terminate a price-cutting dealer is not per se unlawful unless there is also an
agreement on price or price levels).
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order."® Pendleton claims that inclusion of these words in paragraph
L5, notwithstanding the paragraph I proviso, may interfere with its
ability to address legitimate concerns about the advertising and
marketing of its products. The words should be deleted from
paragraph L.5. The references to "advertising" in paragraph 1.5 of the
order could hinder Pendleton's ability to institute a lawful, price
restrictive cooperative advertising program. Deleting these words
makes clear that Pendleton can impose price restrictions on its dealers
in connection with a lawful cooperative advertising program,
consistent with the Commission's conclusion that price restrictions in
cooperative advertising programs, standing alone, are not per se
unlawful. See Statement of Policy Regarding Price Restrictions in
Cooperative Advertising Programs -- Rescission, 6 Trade Reg. Rep.
(CCH) 1 39,057 (May 21, 1987). '

Paragraph L6. -- Pendleton has asked the Commission to delete
paragraph 1.6 in its entirety, or, in the alternative, delete the words
"Terminating or" from paragraph 1.6 of the order.!” Pendleton
believes that this provision, but especially the word "Terminating,"
prohibits Pendleton from unilaterally terminating "a dealer because
of the dealer's pricing practices . . . ." Petition at 12. According to
Pendleton, such conduct is "clearly . . . lawful action." Id.

The prohibition in paragraph 1.6 against "terminating . . . any
dealer" restricts Pendleton from unilaterally terminating such a dealer
even if the termination is consistent with the Colgate doctrine.
Deleting the word "terminating" from paragraph 1.6 will make the
order consistent with the proviso language that restores Pendleton's
Colgate rights. Unilateral termination of a dealer for discounting is
not in itself unlawful. See Interco Incorporated, Docket No. C-2929,
Order Granting in Part and Denying in Part Request To Reopen and
Modify Order Issued September 26, 1978 (March 27, 1995) at 10.

The request to delete the word "terminating" from paragraph 1.6 of

ke Paragraph L5 prohibits Pendleton from:
Conducting any surveillance program to determine whether any dealer is advertising, offering for sale
or selling any product at a resale price other than that which respondent has established or suggested,
where such surveillance program is conducted to fix, maintain, control or enforce the retail price at
which any product is sold or advertised.

Paragraph L.6 prohibits Pendleton from:
Terminating or taking any other action to restrict, prevent or limit the sale of any product by any dealer
because of the resale price at which said dealer has sold or advertised, is selling or advertising, or is
suspected of selling or advertising any product.
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- the order is granted." For clarity, the words "(other than termination)"
should be added to the paragraph following the word "action."

- Paragraph II -- Pendleton requests that the Commission delete
paragraph II from the order.”” Pendleton states that "if [Pendleton]
remains subject to paragraph II, it will be reluctant to take lawful
action which might be construed as contrary to representations
required by that provision." Petition at 12.

Paragraph II relates to Pendleton's use of suggested retail pnces
Under the order, Pendleton could not suggest retail prices for a period
that expired in 1982. The remaining provisions of paragraph II restrict
the use of suggested retail prices. Specifically, Pendleton must
"[c]learly and conspicuously state on any material on which such
~suggested price is stated that such price is suggested only," order §
I1.a, and notify its customers that they are not obligated to adhere to
suggested retail prices and that "such suggested retail price is
advisory only." Order § IL.b. The Commission considered
modification of a similar provision in Clinique® and set the provision
aside in the public interest. The Commission concluded that the
provision in the Clinique order addressed conduct (suggested prices)
that by itself may not be unlawful and was no longer necessary to
- ensure compliance with the law. Consistent with Clinique, paragraph
IT should be set aside.

V. CONCLUSION

Pendleton has shown that reopening the order is in the pﬁblic
interest and that the order should be modified as described above.
The order as modified bars Pendleton from engaging in resale price

8 Paragraph 1.6, as modified, would bar Pendleton from threatening to terminate dealers for
failure to adhere to resale prices. Threats to obtain dealer acquiescence in resale prices are "plainly
relevant and persuasive to a meeting of the minds" that could result in an unlawful agreement to fix
resale prices. Pendleton may, consistent with the order, as modified, announce in advance its intention
to terminate any dealer who fails to adhere to its previously announced resale prices and it may
terminate any such dealer, but "it may not threaten a dealer to coerce compliance with or agreement
to suggested retail prices." See Interco Incorporated, Docket No. C-2929, Order Granting in Part and
Denying in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995),
at 10.

9 Paragraph II of the order prohibits:

Publishing, disseminating, circulating, providing or communicating, orally or in writing or by any
other means, any suggested retail price from the date of service of this order until April 20, 1982;
provided, however, that if, after April 20, 1982, respondent suggests any retail price, respondent shall:

a. Clearly and conspicuously state on any material on which such suggested price is stated that
such price is suggested only.

b. Mail to all dealers a letter stating that no dealer is obligated to adhere to any suggested retail
price and that such suggested retail price is advisory only.

Clinique Laboratories, Inc., Docket No. C-3027 (Fcb 8, 1993), reprinted in [1987-1993
Transfer Binder] Trade Reg. Rep. (CCH) 123,330.
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maintenance and permits Pendleton to engage in otherwise lawful
conduct.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened and that the Commission's order in Docket No. C-2985 be,
and it hereby is, modified, as of the effective date of this order, as
follows:

(a) Paragraph I is modified by adding the following proviso:

Provided that nothing in this order shall be construed to prohibit
the implementation of a lawful, price restrictive, cooperative
advertising program or the unilateral termination of a reseller for
failure to adhere to previously announced resale prices or sale
periods.

(b) Paragraph 1.4 is modified by deleting the words "or acting on
any reports or information so obtained by threatening, intimidating,

coercing or terminating any dealer," as follows:

Requiring, requesting, or soliciting any dealer to report the identity

_of any other dealer, because of the price at which such dealer is

advertising, offering to sell or selling any product.

(c) Paragraph L.5 is modified to delete the words "advertlsmg" and
"or advertised," as follows:

Conducting any surveillance program to determine whether any
dealer is offering for sale or selling any product at a resale price other
than that which respondent has established or suggested, where such
surveillance program is conducted to fix, maintain, control or enforce
the retail price at which any product is sold.

(d) Paragraph 1.6 is modified by deleting the words "Terminating
or" and "other" and adding "(other than termination)," as follows:

Taking any action (other than termination) to restrict, prevent or limit
the sale of any product by any dealer because of the resale price at
which said dealer has sold or advertised, is selling or advertising, or
is suspected of selling or advertising any product.

(e) Paragraph II is set aside.
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(f) Pendleton's request to modify paragraph L.1 to delete the
words "advertise, promote" 1s denied.

Commissioner Starek concurring in the result only.

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III
CONCURRING IN THE RESULT

I concur in the Commission's decision to reopen and modify the
order in this matter. Respondent Pendleton Woolen Mills, Inc. has
shown that the order prohibits conduct that by itself may not be
unlawful, and that the prohibition inhibits its ability to compete with
firms that are free to (and do) engage in price-restrictive advertising
programs and can freely choose with whom they will deal.

As T have stated elsewhere, however, I cannot concur fully in the
reasoning expressed in today's order because I do not share in the
view that respondent "must demonstrate as a threshold matter some
affirmative need to modify the order" when a petition to reopen is
judged under the public interest standard. Order Granting in Part
Request to Reopen and Modify Order, Docket No. C-2985, at 2.
Neither the statute' nor the Commission rule’ govermng our
consideration of petitions to reopen provides for an "affirmative
need" requirement that a petitioner must meet. I would therefore
prefer that such language be deleted from this and future Commission
rulings granting or denying petitions to reopen existing orders.

: Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. 45(b).
2 Rule 2.51(b) of the Commission's Rules of Practice, 16 CFR 2.51(b). '



278 FEDERAL TRADE COMMISSION DECISIONS

Modifying Order 122 F.T.C.

IN THE MATTER OF

HOME OXYGEN & MEDICAL EQUIPMENT CO., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3530. Consent Order, Sept. 14, 1994--Modifying Order, Oct. 4, 1996

This order reopens a 1994 consent order -- that prohibited, among other things, the
California suppliers of oxygen systems from acquiring or granting an
ownership interest in a firm that sells or leases oxygen systems in the relevant
geographic market -- and this order modifies the consent order by relieving
John E. Sailer, M.D. of all obligations under the consent order as it applies to
him, since he is now retired. '

ORDER REOPENING AND MODIFYING ORDER

On April 16, 1996, Dr. John E. Sailer, one of the respondents
named in the consent order issued by the Commission on September
14, 1994, in Docket No. C-3530 ("order"), filed his first annual report
of compliance with that order in which he explained that he had
retired from the practice of medicine and believed, therefore, that he
no longer was subject to the order's annual reporting obligation. On
June 17, 1996, Dr. Sailer filed a verified statement confirming that he
is retired and that he has neither acquired nor intends to acquire any
interest proscribed by the order. In addition to the annual reporting
requirement of paragraph V.B, as a respondent, Dr. Sailer continues
to be subject to paragraphs II and III of the order. Paragraph II
prohibits each respondent from specified grants or acquisitions of
interests in oxygen systems in the relevant geographic market if, after
such a grant or acquisition, more than twenty-five percent of the
pulmonologists who practice in the relevant geographic market would
be affiliated with the entity. Paragraph III requires each respondent
to notify the Commission within thirty days of making certain
specified acquisitions.

Dr. Sailer's letter and verified statement together have been
treated as a Petition To Reopen and Modify Consent Order
("Petition") in this matter. Dr. Sailer requests that the Commission
reopen and modify the order pursuant to Section 5(b) of the Federal
Trade Commission Act, 15 U.S.C. 45(b), and Section 2.51 of the
Commission's Rules of Practice and Procedure, 16 CFR 2.51, to set
aside the order as it applies to him. The thirty-day public comment
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period on Dr. Sailer's Petition ended on August 11, 1996. No
comments were received. For the reasons discussed below, the
Commission has determined to grant Dr. Sailer's Petition.

Section 5(b) of the FTC Act, 15 U.S.C. 45(b), provides that the
Commission shall reopen an order to consider whether it should be
modified if the respondent "makes a satisfactory showing that
changed conditions of law or fact" require such modification. A
satisfactory showing sufficient to require such reopening is made
when a request to reopen identifies significant changes in
circumstances and shows that the changes eliminate the need for the
order or make continued application of it inequitable or harmful to
competition. Louisiana-Pacific Corp., Docket No. C-2956, Letter to
John C. Hart (June 5, 1986) at 4.’

The Commission may modify an order when, although changed
circumstances would not require reopening, the Commission
determines that the public interest requires such action. /d. Therefore,

Section 2.51 of the Commission's Rules of Practice invites
respondents in petitions to reopen to show how the public interest
warrants the modification. In the case of a request for modification
based on public interest grounds, a petitioner must demonstrate as a

. threshold matter some affirmative need to modify the order. See
Damon Corp., Docket No. C-2916, Letter to Joel E. Hoffman, Esq.
(March 29, 1983) at 2. If the showing of need is made, the
Commission will balance the reasons favoring the requested
modification against any reasons not to make the modification. /d.
The Commission will also consider whether the particular
modification sought is appropriate to remedy the identified harm.
 Whether the request to reopen is based on changed conditions or
on public interest considerations, the burden is on the respondent to
make the requisite satisfactory showing. The language of Section 5(b)
plainly “anticipates that the petitioner must make a "satisfactory
showing" of changed conditions to obtain reopening of the order.
The legislative history also makes it clear that the petitioner has the

‘burden of showing, other than by conclusory statements, why an
order should be modified.” If the Commission determines that the

! Cf. United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992), where
~ the court noted that "[a] decision to reopen does not necessarily entail a decision to modify the order.
Reopening may occur even where the petition itself does not plead facts requiring modification." Id.

The Commission may properly decline to reopen an order if a request is "merely conclusory
or otherwise fails to set forth specific facts demonstrating in detail the nature of the changed conditions
and the reasons why these changed conditions require the requested modification of the order." S. Rep.
- No. 96-500, 96th Cong., 1st Sess. 9-10 (1979). See also Rule 2.51(b), which requires affidavits in
support of petitions to reopen and modify.
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petitioner has made the required showing, the Commission must
reopen the order to consider whether modification is required and, if
so, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one given the public interest in
repose and the finality of Commission orders.’

As required by Section 2.51(b), Dr. Sailer has submitted an
affidavit affirming that he is permanently retired from the practice of
medicine and that he neither now or in the future plans to acquire any
interest in any medically related venture including durable medical
goods. The complaint in this matter alleged that Dr. Sailer, in
partnership with the other named respondent pulmonologists, through
their partnership interest in respondent Home Oxygen & Medical
Equipment Company, violated Section 5 of the Federal Trade
Commission Act, 15 U.S.C. 45. The alleged anticompetitive effects
resulted from the respondents, as a significant percentage of
pulmonary doctors practicing in the relevant market, referring
patients to their pulmonary equipment company. Dr. Sailer no longer
has patients to refer to a medically related company and no longer
owns an interest in any such company. Moreover, even a subsequent
acquisition of such an interest either currently proscribed by the order
or for which the order requires notice would lack competitive
significance because Dr. Sailer is retired and, consequently, has no
patients to refer to such a company.

Dr. Sailer has, therefore, made a satisfactory showing that
conditions of fact have changed. Having determined to reopen the
order, the Commission next considers whether the order should be
modified and, if so, how. In this matter, Dr. Sailer's retirement is an
exit from the market and is a sufficient changed circumstance to
support setting aside the entire order as to him. The respondent in
Union Carbide Corporation, Order Reopening and Modifying
Consent Order Issued on September 28, 1977, 108 FTC 184 (1986)
requested that the Commission reopen and modify that order to delete
welding products and gas welding apparatus as covered products
because it sold all such assets and intended to stay out of the welding
business.* The Commission modified the Union Carbide order
because respondent had clearly exited a business covered by the order

3 See Federated Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public interest
considerations support repose and finality).

108 FTC at 188. Cf. National Tea Company, Order Reopening and Setting Aside Order Issued
on July 23, 1980, 111 FTC 109 (1988). ‘
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and had demonstrated that it had no intention of re-entering the
business. So in this instance, Dr. Sailer has submitted an affidavit
stating that he is permanently retired from the practice of medicine
and that he neither now nor in the future plans to acquire any interest
in any medically related venture, including durable medical goods.
Dr. Sailer has clearly exited a business covered by the order and has
demonstrated that he has no intention of re-entering the business,
either through the practice of pulmonary medicine or through
acquisitions covered by order paragraphs II and III. These changed
circumstances, therefore, warrant relieving him from being subjected
to the proscriptions of these paragraphs and from the annual reporting
requirement of paragraph V.B. As these three paragraphs are the only
remaining operative paragraphs of the order, the order as to Dr. Sailer
should be set aside.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened; and that the Commission's order issued on September 14,
1994, be, and it hereby is, set aside as to Dr. John E. Sailer as of the
effective date of this order.

SEPARATE STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

Because I have consistently questioned the Commission's basis
for even issuing the consent orders in this matter as well as in Certain
Home Oxygen Pulmonologists, Docket No. C-3531, and Homecare
Oxygen and Medical Equipment Co., Docket No. C-3532,' I would
have preferred to view Dr. Sailer's petition as an occasion for
reexamining all three orders and, ideally, for determining that they
should be vacated. The Commission, however, has chosen to confine
its scrutiny to Dr. Sailer's situation under the Home Oxygen order.
I agree that the order should be set aside as to him in light of his
retirement from medical practice. Nevertheless, given that Dr. Sailer's
retirement constitutes a change of fact and that the Commission has
relied entirely on this changed circumstance in reaching its decision,
I see no reason for the Commission's order to include the boilerplate
paragraph on page 3 that sets forth the separate "public interest"
standard for reopening and modifying orders.

! Staternent of Commissioner Roscoe B. Starek, I1I; in Home Oxygen and Medical Equipment
Co., Docket No. C-3530; Certain Home Oxygen Pulmonologists, Docket No. C-3531; Homecare
Oxygen and Medical Equipment Co., Docket No. C-3532.
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IN THE MATTER OF

SYNCRONYS SOFTCORP, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT '

Docket C-3688. Complaint, Oct. 7, 1996—-Decision, Oct. 7, 1996

This consent order prohibits, among other things, the California-based computer
software manufacturer and three of its officers from making performance
claims regarding their software programs or any substantially similar product
unless the claims are true and substantiated. The consent order also prohibits
the respondents from making any claims that a product intended to improve
computer performance is licensed, endorsed, authorized, or certified by any
person or organization, unless those claims are true.

Appearances

For the Commission: Robin Eichen, Douglas Goglia and Julie
Gearty.

For the respondents: Harvey Saferstein, Chadbourne & Parke,
New York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Syncronys Softcorp, a corporation, and Rainer Poertner, Daniel G.
Taylor, and Wendell Brown, individually and as officers of the
corporation ("respondents"), have violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that this proceeding is in the public interest, alleges:

1. Respondent Syncronys Softcorp is a Nevada corporation with
its principal office or place of business at 3958 Ince Boulevard,
Culver City, California. _

2. Respondent Rainer Poertner is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.

3. Respondent Daniel G. Taylor is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
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directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.

4. Respondent Wendell Brown is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.

5. Respondents have manufactured, advertised, labeled, offered
for sale, sold, and distributed to the public software products intended
to improve the performance of personal computers, including
"SoftRAM" and "SotRAM™."

6. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

BACKGROUND

7. For a computer to work, it must "load" its own operating

instructions, the applications programs being used (such as word
processing, spreadsheet, and database programs), and the data being
worked on into its "random access memory," often referred to as
JRAM." As computers' operating instructions and applications
programs have become more powerful, they generally have become
more "memory intensive," i.e, they have needed more RAM to load
and run properly. This has been true of the "Windows" operating
systems manufactured by Microsoft, Inc. -- the predominant
operating systems in personal computers -- and for applications
programs sold for use with them. ' '

8. When a computer has inadequate RAM for a user's demands,
the computer may operate sluggishly, refuse to run large or multiple
programs, or "crash," in effect shutting down catastrophically with
resultant loss of data. Additional RAM, however, generally can be
purchased and installed in a computer in order to mitigate or remedy
these problems. RAM is measured in "megabytes," often abbreviated
as "MB," and is purchased in the form of memory chips that are
inserted into the computer's processor. Additional RAM is relatively
expensive, and personal computer users often spend several hundred
dollars to purchase and install additional RAM adequate to their
needs. - :
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9. In or about May 1995, respondents began marketing a software
product called "SofiRAM." As is more fully described subsequently,
respondents promoted SoftRAM to users of the Windows 3.0, 3.1,
and 3.11 operating systems (collectively "Windows 3.x") as a
substantially less expensive, but functionally identical, alternative to
the purchase and installation of additional RAM. To date, respondents
have sold approximately 100,000 copies of SoftRAM for that
purpose. .

10. In or about August 1995, Microsoft, Inc. introduced
"Windows 95," a much publicized and awaited operating system said
to embody numerous and substantial improvements over Windows
3.x. At the time of its release, it was expected that there would be an
unparalleled demand for Windows 95, both as installed in new
computers and as "upgrades" to computers using Windows 3.x. Both
before and after the introduction of Windows 95, considerable notice
was taken by prospective purchasers of the fact that Windows 95 and
applications sold for use with it would be particularly "memory
hungry," requiring at least eight megabytes of RAM and preferably
sixteen. The great number of computer users with only four or eight
megabytes of RAM in their computers were frequently cautioned that
they could upgrade effectively to Windows 95 only by acquiring
additional RAM.

. 11. As is more fully described subsequently, in or about August
1995, respondents began the promotion and sale of "SoftRAM™,"
bearing Microsoft's logo "Designed for Windows 95," to prospective
and actual Windows 95 users as a substantially less expensive, but
functionally identical, alternative to the purchase and installation of
additional RAM. To date, respondents have sold approximately
600,000 copies of SotRAM® for that purpose.

SOFTRAM

12. Since at least May 1995, respondents have disseminated or
have caused to be disseminated advertisements and product
packaging that make a variety of effectiveness claims for SoftRAM.
Respondents' advertisements and product packaging include, but are
not necessarily limited to, the attached Exhibit 1. These
advertisements and product packages contain the following
statements:
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A. "Double Your Memory seamlessly with SoftRAM. Eliminate the expense
and hassle of opening your PC to install hard RAM." (Emphasis in original; Exhibit

1).

B. "Imagine: 4MB becomes 8, 8 becomes 16 . .. You become doubly
productive. Open more applications simultaneously and say good-bye to
[computer screen messages indicating error due to insufficient memory]."
(Emphasis in original; Exhibit 1).

: C. "SoftRAM's Patented Technologles take your Wmdows memory and

effectively double it. And SoftRAM's unique RAM Analyst . . . pre-calculates the
most efficient compression method for each RAM page of memory." (Emphasis in
original; Exhibit 1).

13. Through the means described in paragraph twelve,
respondents have represented, expressly or by implication, that:

A. SoftRAM uses compressmn technology to double the RAM
available to a computer using Windows 3.x; '

B. SoftRAM produces the effect of doubling RAM in a computer
using Windows 3.x, such that a computer with 4MB of RAM will
behave as though it had 8MB of RAM and a computer with 8MB of
RAM will behave as though it had 16MB of RAM;

C. Use of SoftRAM will permit a Windows 3.X user to open more
applications simultaneously on a computer as though the amount of
RAM in that computer had been doubled; and

D. Use of SoftRAM in a computer using Windows 3.x will
substantially reduce or eliminate the occurrence of computer screen
messages that indicate that the computer has insufficient memory to
run the user's application(s).

14. Through the means described in paragraph twelve,
respondents have represented, expressly or by implication, that they
possessed and relied upon a reasonable basis that substantiated the
representations set forth in paragraph thirteen, at the time the
representations were made.. '

15. In truth and in fact, respondents did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
paragraph thirteen, at the time the representations were made.
Therefore, the representation set forth in paragraph fourteen was, and
is, false or misleading.
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SOFTRAM®

16. Since at least August 1995, respondents have disseminated or
caused to be disseminated advertisements and product packaging that
make a variety of effectiveness claims for SoftRAM®”. Respondents'
advertisements and product packaging include, but are not necessarily
limited to, the attached Exhibits 2, 3, and 4. These advertisements and
product packages contain the following statements and depictions:

A."ANNOUNCING THE ONLY DISK THAT DOUBLES YOUR MEMORY
FOR WINDOWS 95." (Emphasis in original; Exhibit 2).

B. "Why risk the technical nightmare and expense of adding hard RAM? Just
click on SoftRAM?™, the only software to instantly speed up Windows 95 and
Windows 3.0 and higher." (Exhibit 2).

C. "Doubling RAM doesn't have to be hard. Install SoftRAM” and instantly
speed up Windows 95 and Windows 3.0 and higher. Run multimedia. and RAM
hungry applications. Open more applications simultaneously." (Emphasis in
original; Exhibit 3).

D. "4MB becomes at least SMB. 8MB becomes at least 16MB. . . . (In fact,
you can get up to 5 times more memory.)" (Exhibit 3). ' :

E. "Designed for Microsoft Windows 95 [depicting the Microsoft logo]."
(Exhibit 4).

F. "Double Your Memory and expand your System Resources seamlessly with
SoffRAM®. Eliminate the expense and hassle of opening.your PC to install
HardRAM chips." (Emphasis in original; Exhibit 4).

G. "Imagine: 4MB becomes 8MB, 8MB becomes 16MB . . . You become
doubly productive." (Emphasis in original; Exhibit 4). '

H. "Say good-bye to 'Out-of-Memory' messages." (Exhibit 4).

I. "SoftRAM™'s Patent Pending RAM compression technology takes your
Windows memory and at least doubles it. In fact, SoftRAM® now achieves RAM
compression ratios of up to 5x and higher." (Emphasis in original; Exhibit 4).

17. Through the means described in -paragraph sixteen,
respondents have represented, expressly or by implication, that:

A. SofRAM” increases RAM in a computer using Windows 95
to a greater extent than other software products;
B. SoftRAM?” uses compression technology to at least double the

- RAM available to a computer using Windows 3.x or Windows 95,

and achieves RAM compression ratios of up to five times and higher
in such a computer; .

C. SofRAM? produces the effect of at least doubling RAM in a
computer using Windows 3.x or Windows 95, such that a computer
with 4MB of RAM will behave as though it had 8MB of RAM and
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a computer with 8MB of RAM will behave as though it had 16MB of
RAM; - -

D. Use of SotRAM?” in a computer will speed up Windows 3.x
or Windows 95 as though the amount of RAM in that computer had
been at least doubled;

" E. Use of SoRRAM® will permit a Windows 3.x or Wlndows 95
user to run larger applications on a computer, and to open more
applications: simultaneously, as though the amount of RAM in that
computer had been at least doubled; '

F. Use of SotRAM” with Windows 3.x or Windows 95 will
result in expanded systems resources on ‘a computer and will
substantially reduce or eliminate the occurrence of computer screen
- messages that indicate that the computer has insufficient memory to
run the user's application(s); and -

G. Microsoft, Inc. has licensed, endorsed, or otherwise approved
SoftRAM?” for‘use with Windows 95. ,

18. Ih' truth and in fact,

A. SoftRAM®® does not increase RAM in a computer using
Windows 95 to a greater extent than other software products;

B. SofiRAM” does not use compression technology or at least
double the RAM available to a computer using Windows 95, nor does
it achieve RAM compression ratios of up to five times and higher in
a computer using Windows 95; in fact, SotRAM™ does not increase
the RAM available to a computer using Windows 95;

C. SoftRAM” does not produce the effect of at least doubling
RAM in a computer using Windows 95, such that a computer with
4MB of RAM will behave as though it had 8MB of RAM and a
computer with 8MB of RAM will behave as though it had 16MB of
RAM; in fact, SotRAM® does not produce the effect of increasing
RAM in a computer using Windows 95; '

D. Use of SoftRAM” in a computer will not speed up Windows
95 as though the amount of RAM in that computer had been at least
doubled; in fact, use of SoftRAM”® will not speed up Windows 95;

E. Use of SoftRAM” will not permit a Windows 95 user to run
larger applications on a computer, or to open more applications
simultaneously, as though the amount of RAM in that computer had
been at least doubled; in fact, use of SoftRAM™ will not permit a
Windows 95 user to run larger applications or to open more
applications 51multaneously, -
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F. Use of Soft ? with Windows 95 will not result in
expanded systems resources on a computer and will not substantially
reduce or eliminate the occurrence of computer screen messages that
indicate that the computer has 1nsufﬁ01ent memory to run the user's
application(s); and '

G. Microsoft, Inc. has not licensed, endorsed, or otherwme
approved SoftRAM?” for use with Windows 95.

Therefore, the representations set forth in paragraph seventeen, to the
extent applicable to Windows 95, were, and are, false or misleading,

19. Through the means described in paragraph sixteen,
respondents have represented, expressly or by implication, that they
possessed and relied upon a reasonable basis that substantiated the
representations set forth in paragraph seventeen, subparagraphs A
‘through F, at the time the representations were made.

20. In truth and in fact, respondents did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
paragraph seventeen, subparagraphs A through F, at the time the
representations were made. Therefore, the representation set forth in
paragraph nineteen was, and is, false or misleading.

21. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.



289

SYNCRONYS SOFTCORP, ET AL.

Complaint

282

EXHIBIT 1

EXHIBIT 1

yncronys

ing Soft

RAM Doubl

pitmijos

[o

FRONT OF



290

Complaint

EXHIBIT 1

FEDERAL TRADE COMMISSION DECISIONS

122 F.T.C.

- SoftRAM

Double Your Memory

seamlessly with SarcRam. Eliminate the
expense and hassle of opening your PC
to install hard ram.

Imagine; 4ma becomes 8 )
B becomes 16... You became doubly
productive. Qpen mare applications
simultaneously and say good-bye to

L)

Softram's Patented Technologies
take your Windows memary and
effectively double it. And SofrtRam's

unique RAM Analyst ‘dynamically reviews

the memory requirements of ail of your

applications and pre-calculates the most
efficient compression method for each
2am page of memory. All of this is tracked
and continuously updatad in a knowiedge

database to optimize performance on the
applications you use.

-
it

VI W] e

¥ e Joulavard
Tavver iy CA gazy2

T 3:05¢920) Fax 10842 9014

zam Doubling Softwar'e‘Forr Windows

T enas sty ,

BorTRAn

4096 KO

FHYEICAL A

4046 KB

VIATUAL pereery

2040 KD

TS Tay mootr

10290 KR

. Avoid the expense & hassle of hard ram
+ One-click, one-time installation

Automatic, transparent & user configurable
Warks with all 386 & higher desktops & laptops

* Use with as little as 4ms

Works with Windows 3.0 & higher

- Free Update to Softram for Windaws g5

Compatible with all Windows applications

Ideal fﬁ)r graphics programs & large data files

D e At S e by s ey e are
b g b e om0 e Lo U ey

B S

BACK

OF BOX



SYNCRONYS SOFTCORP, ET AL. 291
282 Complaint

EXHIBIT 1

H
MICROSOFT
WINDOWS
+  COMPATIBLE

SYneronys

SJEMIJDS




292 FEDERAL TRADE COMMISSION DECISIONS
Complaint 122 F.T.C.

EXHIBIT 1

syncronys

‘3rEMlyOS, | 2




SYNCRONYS SOFTCORP, ET AL. 293
282 Cormplaint

EXHIBIT 1

TOP QF BOX



294 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122 F.T.C.

EXHIBIT 1

BOTTOM OF nox




282

SYNCRONYS SOFTCORP, ET AL. ' 205

Complaint

EXHIBIT 2

TR

B Vhy sisk the technical nghtmaes and expense ol addig hard AN hst ek

. " - T aye " "
SGIRANT the oniy soitware 1o nstantly spred up Windows 95 aed Windows j0ami

higher Run multimediy and RAND hungey applicatany Gpest mare appinations sl

3 feromes sl icast B SAE Doomes at et |

(RN KR PR e |

up i 3 tmes more memony] Works with il RS and Beghes dektops aned Liptees
Cued-bye "Quit-of-Memury™ Heilo, SoltiRaig

iyncronyl
SoltKAM™ is now Al tesellers evervwhere or direst Trom E-ROG-G71-3781.

Don't Run ww W:ﬁld‘lf



296 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122ETC

EXHIBIT 3

EXHIBIT 3

Ml Uicrozolt®
Windows' 35

m Doubling RAM doesn't have to be hard. Install SORRAM™ and instantly speed up Windows 95 and Wir .ows 30
. and higher. Run mutiimedia and RAM hungry. applications. Open more applications simultaneously. Say good-bye 10
“Out-of-Memory” messages. 4MB becomes at least 8MB. 8MB becomes at least 16MB. Get the idea? Un fact, you can
get up to 3 times more memory) SoftRAM™ works with all 386 and higher desktops and laptops. PC Novice calls
SoftRAM the “real RAM doubler for Windows? Execufive Summary: Don't Run Windows Without [t”

syncranys

A

is now at rﬂellcrs everywhere or dired from 1- EOH?I-’I?HI L_’/ ,n
E-nll\ 4 AmirE AN -d J--I l‘ Wimdasi Wathaun It

'
C'lrcin?'lSunreqderservuca cnrd a1em1jos

SoftRAM™

& 1993 Trarraan 3n

firars AN SigA1Y Toyerr
2 rragemacky of Yro




SYNCRONYS SOFTCORP, ET AL. 297
282 Complaint

EXHIBIT 4

EXHIBIT 4

e

RAM Doubling & Rg
Software for W

FRONT OF BOX



298

FEDERAL TRADE COMMISSION DECISIONS

Double Your Memory

and eapand your System Resources seamlessly with
SaftRAM™, Eliminate the expense and -hassle of
opening your PC to insiall HardRAM chips. SoftRam™
installs in seconds and is compatible with Windows
95, Windows 3.0 & higher and all Windows
applications.

Imagine: 4MB becomes 8MB8

8MB becomes 16MB... You odecome doubly
productive. Install SoftRAM™ and instantly speed up
Windows, run larger applications and open more
applications simultaneously. Say good-bye to "Qut-
of-Memary’ messages.

SoftRAM™'s Patent Pending

RAM compression technolegy takes your Windows
memory and at least doubles it ia fact, SeltRAM™
now achieves RAM compression ratios of up to Sx
and higher. And SallRAM™ expands System Resource
space under Windows 3.0 50 you can load and run
more applicauons and lake full advantage of
Windows' powerful multi-tasking. SoftRAM™ even
clears ‘Windows 3.0 ‘¢rincal’ memeory bottlenecks
under 1MB - the space used, often wastelully, by
system -software and device dovers, SoltRAM™
configures automatically to both yaur PC and to you.
Qur umigue RAM Analyst' dynamically tracks and
tecords 1he memary requirements of the app-
lications you use and optimizes performance based
an your patterns of ysage.

syncronys
Syneronys Sofcorp
31960 Ince Boulevard
wB Y Gy, Ca 90232
MASDAQ: SYCR
Jemijos

Complaint

EXHIBIT 4

source EXpansion Softy

Double Your Memary

's0ftRAl
Solti}

4096 h =7
KB

> g
2048 KB

raray rrmav

SoftRAM

arActunTy

i —— =
| lseel T ] S
F (ALl [Eexw CrmaLa0 o Tiong L

| . 4 diemijus

122ET.C;

Expand Your System Resources

Avoid the expense & hassle of installing HardRAM
Works with WIN 95 and WIN 3.0 & higher

Installs in seconds - safe, tested & guaranteed
Automatic, transparent & user configurable

- Works with all 386 & higher desktops & laptops

sack’OF BOX

Use with as little as 4MB HardRAM
Compatible with all Windows applicatians
Ideal for Multi-media & RAM hungry programs

Zier’t Run Windows Without It

= 1§98 Syrann Selteara. Mt ngnts cosgrved. Synconys SaRare. I Syciomi fage, SofttaM.
SAHLAR™ pad RAM Anghyit by tademarts of Syncianys Seficorp, US Patam Penging. Al siher
Swadrmarys aie the properiy of (heu et hakgis E



SYNCRONYS SOFTCORP, ET AL. 299

282 Complaint

EXHIBIT 4

SYNEronys

) JHICM1]0S

SIDE OF BOX




300

FEDERAL TRADE COMMISSION DECISIONS
Complaint

EXHIBIT 4

=
o
(@]
E.
(ab)
<
L
= |
o!
>-
9
i)
-
o
=

SIDE OF BOX

122 F.T.C.



SYNCRONYS SOFTCORP, ET AL. 301
282 Complaint

EXHIBIT 4

7

4

TV AnoA DTgnogd

¥,

D
=
o
<
i

TOP OF BOX




302 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122F.T.C.

EXHIBIT 4

30TTOM OF BOX




SYNCRONYS SOFTCORP, ET AL. 303
282 Decision and Order

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth -
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Syncronys Softcorp is a Nevada corporation with
its principal office or place of business located at 3958 Ince
Boulevard, Culver City, California.

Respondent Rainer Poertner is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in the complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.

Respondent Daniel G. Taylor is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in the complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.
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Respondent Wendell Brown is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the acts or practices alleged in the complaint. His principal
office or place of business is the same as that of Syncronys Softcorp.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

" ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. "Random access memory ("RAM")" is the primary working
memory in a computer. The instructions provided by a computer
program and the data being worked on are stored in RAM while the
program is running. Additional RAM, measured in megabytes
("MBs"), can be purchased in the form of microchips that are
physically inserted into a computer.

2. "Compression technology" is a process which allows more
information to reside in RAM. Compression technology eliminates
redundant data by utilizing various recipes for analyzing and
transforming it.

3. "Windows 95" refers to the Windows 95 software operating
system manufactured by Microsoft, Inc.

4. "Substantially similar product” shall mean any Software
product that uses or purports to use compression technology and that
is intended or purports to increase the amount of RAM in a computer
or to accomplish any effect similar to one that would be caused by
increasing the amount of RAM in a computer. These effects include,
but are not limited to, increase in speed of computer operations,
increase in size or number of applications that can be run
simultaneously, and expansion of systems resources or reduction or
elimination of "insufficient memory" errors or messages.

5. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
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procedures generally accepted in the profession to yleld accurate and
reliable results.

6. Unless otherwise specified, "respondents” shall mean
Syncronys Softcorp, a corporation, its successors and assigns and its
officers; Rainer Poertner, Daniel G. Taylor, and Wendell Brown,
individually and as officers of the corporation; and each of the
above's agents, representatives, and employees.

7. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

L

It is ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of SOt RAM® or any substantially similar product
in or affecting commerce, shall not misrepresent, in any manner,
expressly or by implication, that:

A. Such product increases RAM in a computer using Windows 95
to a greater extent than other software products;

B. Such product uses compression technology to increase the
RAM available to a computer using Windows 95 or achieves RAM
compression ratios of up to five times or higher in a computer using
Windows 95;

C. Such product produces the effect of 1ncreasmg the RAM
available to a computer using Windows 95;

D. Use of such product in a computer will speed up Windows 95;

E. Use of such product will permit a Windows 95 user to run
larger applications on a computer or to open more applications
simultaneously;

F. Use of such product with Windows 95 will result in expanded
systems resources on a computer and will substantially reduce or
eliminate the occurrence of computer screen messages that indicate
that the computer has msufﬁ(:lent memory to run the user's
application(s); or

G. Microsoft, Inc. has licensed, endorsed, or otherwise approved
such product for use with Windows 95.
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IL.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of SoftRAM, SoftRAM”, or any substantially
similar product in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, about the
relative or absolute performance, attributes, benefits, or effectiveness
of such product, unless such representation is true and, at the time of
making such representation, respondents possess and rely upon
competent and reliable evidence, which when appropriate must be
competent and reliable scientific evidence, that substantiates the
representation.

II1.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of any product intended to improve the
performance of any computer in or affecting commerce, shall not
make any representation, in any manner, expressly or by implication,
that such product has been authorized, certified, licensed, endorsed,
or otherwise approved by any person or organization, unless such
representation is true.

IV.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of any product intended to improve the
performance of any computer in or affecting commerce, shall not
make any representation, in any manner, expressly or by implication,
about the relative or absolute performance, attributes, benefits, or
effectiveness of such product, unless, at the time it is made,
respondents possess and rely upon competent and reliable evidence,
which when appropriate must be competent and reliable scientific
evidence, that substantiates the representation.
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Y

It is further ordered, That respondents shall, for five (5) years
after the last date of dissemination of any representation covered by
this order, maintain and, within ten (10) business days of their receipt
of a written request, make available to the Federal Trade Commission
for inspection and copying: o

A. All advertisements and promotional materials containing the
representation;

B. All materials that were relied upon in dlssemlnatlng the
representation; and

C. All tests, reports, stud1es surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify, or call
into question the representation, or the basis relied upon for the
representation, including complaints and other communications with
consumers or with governmental or consumer protection
organizations.

VI

It is further ordered, That respondent Syncronys Softcorp and its
successors and assigns shall deliver a copy of this order to all current
and future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondent Syncronys Softcorp
and its successors and assigns shall deliver this order to current
personnel within thirty (30) days after the date of service of this
order, and to future personnel within thirty (30) days after the person
assumes such position or responsibilities.

VIL

It is further ordered, That respondent Syncronys Softcorp and its
successors.and assigns shall notify the Commission at least thirty (30)
days prior to any change in the corporation that may affect
compliance obligations arising under this order, including but not
limited to a dissolution, assignment, sale, merger, or other action that
would result in the emergence of a successor corporation; the creation
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or dissolution of a subsidiary, parent, or affiliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in the
corporation about which respondents learn less than thirty (30) days
prior to the date such action is to take place, respondents shall notify
the Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.

VIIL

It is further ordered, That respondents Rainer Poertner, Daniel G.
Taylor, and Wendell Brown, for a period of five (5) years after the
date of issuance of this order, shall each notify the Commission of the
discontinuance of his current business or employment, or of his
affiliation with any company engaged in the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of any
product intended to improve the performance of any computer in or
affecting commerce. The notice shall include respondent's new
business address and telephone number and a description of the
nature of the business or employment and his duties and
responsibilities. All notices required by this Part shall be sent by

“certified mail to the Associate Director, Division of Enforcement,

Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C.

IX.

It is further ordered, That respondents shall, within sixty (60)
days after the date of service of this order, and at such other times as
the Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

X.

Thié order will terminate on October 7, 2016, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
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consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part. '

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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IN THE MATTER OF

FRESENIUS AG, ET AL.

: CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3689. Complaint, Oct. 15, 1996--Decision, Oct. 15, 1996

This consent order requires, among other things, the California-based subsidiary
of Fresenius AG to divest its Lewisberry, Pennsylvania hemodialysis
~ concentrate production facility to Di-Chem, Inc., of Maple Grove, Minnesota,

or to another Commission-approved acquirer, if the Di-Chem deal falls
through. ‘

y  Appearances
For the Commission: Howard Morse, Steven Wilensky and
William Baer.
For the respondents: David Beddow and Richard Parker,
O'Melveny & Myers, Washington, D.C.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and of the Clayton Act, and by virtue of the authority vested in it by

said Acts, the Federal Trade Commission, having reason to believe
that Fresenius AG, the parent company of Fresenius USA, Inc.
(collectively "Fresenius"), has entered into an Agreement and Plan of
Reorganization with W.R. Grace & Co. ("Grace") whereby Fresenius
will acquire from Grace the businesses comprising National Medical
Care, Inc. ("NMC"), and that such acquisition, -if consummated,
would violate Section 7 of the Clayton Act, as amended, 15 U.S.C.
18, and Section 5 of the Federal Trade Commission Act, as amended,
15 U.S.C. 45, and having reason to believe that Fresenius has entered
into such agreement in restraint of trade in violation of Section 5 of
the Federal Trade Commission Act, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint stating its charges as
follows: '
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I. THE RESPONDENTS

1. Respondent Fresenius AG is a corporation organized, existing
and doing business under and by virtue of the laws of Germany with
its office and principal place of business located at Borkenberg 14,
61440 Oberursel/Ts, Bad Homburg, Germany.

2. Respondent Fresenius USA, Inc. is a corporation organized,

-existing and doing business under and by virtue of the laws of
Massachusetts with its principal place of business located at 2637
Shadelands Drive, Walnut Creek, California.

3. At all times relevant herein, the respondents (collectively
"Fresenius") have been, and are now, engaged in commerce as
"commerce" is defined in Section 4 of the Federal Trade Commission
Act (15 U.S.C. 44) and Section 1 of the Clayton Act (15 U.S.C. 12),
and are corporations whose business is in or affecting commerce as
defined in Section 4 of the Federal Trade Commission Act (15 U.S.C.
44).

II. THE PROPOSED ACQUISITION

4. On or about February 24, 1996, Fresenius and Grace executed
an Agreement and Plan of Reorganization in which Fresenius would
acquire the ‘assets and businesses comprising Grace's NMC
subsidiary.

5. Fresenius and NMC are substantial direct competitors in the
United States market for hemodialysis concentrate.

III. THE RELEVANT LINE OF COMMERCE

6. One relevant line of commerce within which to analyze the
effects of the acquisition is the United States market for hemodialysis
concentrate. Hemodialysis concentrate is a bicarbonate solution used
in hemodialysis treatment of End Stage Renal Disease to carry waste
materials from the patient's blood during the treatment.

7. Hemodialysis concentrate is a necessary product for
hemodialysis treatment with no available substitute. The cost of the
hemodialysis concentrate accounts for a small portion of the cost of
hemodialysis treatment.

8. Imports of hemodialysis concentrate into the United States are
rare. The potential for significant imports is constrained by the fact
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that most concentrate is shipped in an aqueous solution, making
shipping costs very high relative to the value of the product.

9. Total sales of hemodialysis concentrate in the United States are
approximately $50 million.

IV. MARKET CONCENTRATION

10. Fresenius and NMC are two of a small number of producers
of hemodialysis concentrate in the United States. NMC is the leading
producer. The other producers include CGH Medical, Minn-Tech
Corporation, Rockwell Medical and Dana Laboratories. After the
acquisition, Fresenius would have a market share of hemodialysis
concentrate sales of over 50 percent in the United States.

11. The United States market for hemodialysis concentrate is
highly concentrated as measured by the Herfindahl-Hirschmann
Index ("HHI"). On the basis of capacity, the proposed acquisition
would increase concentration, as measured by the HHI, by over 1250
points, to over 3100. On the basis of sales, the proposed acquisition
would increase concentration, as measured by the HHI, by over 950
points, to over 3000. :

V. CONDITIONS OF ENTRY

12. Entry into the hemodialysis concentrate market would not be
likely to deter or offset reductions in competition resulting from the
acquisition. |

13. In addition to obtaining FDA.'approval, a new entrant would
need to obtain a relatively high volume of sales in order to have cost-
competitive production, and to support the costs of product testing.
The need to capture a large market share makes the success of new
entry less likely, and acts as a deterrent to entry. Most of the
investment in production would likely be sunk in the event that entry
were unsuccessful.

14. The likelihood of new entry 1s also reduced by the fact that a
significant proportion of the dialysis clinics that use hemodialysis
concentrate, including NMC, also produce the concentrate, and
therefore are unlikely to purchase from a new entrant. Vertically
integrated firms account for approximately a third of patients
receiving hemodialysis treatment.

15. Moreover, a new entrant into hemodialysis concentrate would
need to have an effective distribution system. However, there are only



FRESENIUS AG, ET AL. 313

310 Decision and Order

a few large full-line distributors of hemodialysis products, the largest
of which (Fresenius, NMC, and CGH Medical) already produce
hemodialysis concentrate.

VI. EFFECTS OF THE ACQUISITION

16. The acquisition of NMC by Fresenius may substantially
lessen competition in the United States market for hemodialysis
concentrate because, among other things:

a. It will eliminate substantial head-to-head competition between
NMC and Fresenius; :

b. It will increase concentration substantially in a highly
concentrated market;

¢. It will increase the likelihood of coordinated mteracnon among
producers of hemodialysis concentrate;,

d. Company documents project that the increased "consolidation"
of suppliers will likely lead to "price stabilization;" and

e. It will likely result in increased prices for hemodialysis
concentrate.

VII. VIOLATIONS CHARGED

17. The acquisition agreement between Fresenius and NMC
described in paragraph four violates Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45.

18. The proposed acquisition of NMC by Fresenius would, if
consummated, violate Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

Commissioner Starek dissenting.
DECISION AND ORDER

The Federal Trade Commission ("the Commission"), having
initiated an investigation of the proposed acquisition by Fresenius
AG, the parent company of Fresenius USA, Inc. (collectively
"Fresenius" or "respondents"), of National Medical Care, Inc. from
W.R. Grace & Co., which acquisition is more fully described at
paragraph L.D. below, and Fresenius having been furnished with a
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copy of a draft complaint that the Bureau of Competition has
presented to the Commission for its consideration and which, if
issued by the Commission, would charge Fresenius with violations of
the Clayton Act and the Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, makes the
following jurisdictional findings and enters the following order:

1. Respondent Fresenius AG is a corporation organized, existing
and doing business under and by virtue of the laws of Germany, with
its office and principal place of business located at Borkenberg 14,
61440 Oberursel/Ts, Bad Homburg, Germany.

2. Respondent Fresenius USA, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of
Massachusetts with its principal place of business located at 2637
Shadelands Drive, Walnut Creek, California.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

L

It is ordered, That, as used in this order, the following definitions
shall apply:
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A. "Respondents" or "Fresenius" means Fresenius AG and
Fresenius USA, Inc., their directors, officers, employees, agents and
representatives, their predecessors, successors, and assigns; their
subsidiaries, divisions, and groups and affiliates controlled by
Fresenius, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each; their domestic and
foreign parents, and the subsidiaries, divisions, and groups and
affiliates controlled by any other domestic or foreign parent, and the
respective directors, officers, employees, agents, representatives,
successors and assigns of each.

B. "NMC" means National Medical Care, Inc., its directors,
officers, employees, agents and representatives, its predecessors,
successors, and assigns; its subsidiaries, divisions, and groups and
affiliates controlled by NMC, and the respective directors, officers,
employees, agents, representatives, successors and assigns of each;
its domestic and foreign parents, including W.R. Grace & Co., and
the subsidiaries, divisions, and groups and affiliates controlled by any
other domestic or foreign parent, and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each. '

C. "Commission" means the Federal Trade Commission.

D. "NMC acquisition" means the acquisition by Fresenius AG of
NMC that is the subject of an Agreement and Plan of Reorganization
entered into on or about February 4, 1996.

E. "Hemodialysis concentrate” means the acid portion of the
dialysate solution used in hemodialysis treatment of End Stage Renal
Disease to carry waste materials from the patient's blood during the
treatment.

F. "Assets and businesses" means assets, properties, businesses,
and goodwill, tangible and intangible, including, without limitation,
the following:

1. All plant facilities, machinery, fixtures, equipment, vehicles,
transportation and storage facilities, furniture, tools, supplies, stores,
spare parts, and other tangible personal property;

2. All customer lists, vendor lists, catalogs, sales promotion
literature, advertising materials, research materials, technical
information, dedicated management information systems, information -
contained in management information systems, rights to software, .
trademarks, patents and patent rights, inventions, trade secrets,
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technology, know-how, ongoing research and development,
specifications, designs, drawings, processes and quality control data;

- 3. Raw material and finished product mventories and goods in
process;

4. All right, title and interest in and to real property, together with
appurtenances, licenses, and permits;

5. All right, title, and interest in and to the contracts entered into
in the ordinary course of business with customers (other than
contracts in which hemodialysis concentrate is sold as part of a
package of products), suppliers, sales representatives, distributors,
agents, personal property lessors, personal property lessees, licensors,
licensees, consignors and consignees;

6. All rights under warranties and guarantees, express or implied;

7. All separately maintained, as well as relevant portions of not
separately maintained, books, records and files; and

8. All items of prepaid expense.

G. "Hemodialysis business to be divested” means the Fresenius
Lewisberry, Pennsylvania Hemodialysis Manufacturing Facility, and
any additional Fresenius hemodialysis concentrate assets and
businesses (as defined) as are necessary to assure the viability and
competitiveness of the hemodialysis business to be divested in the
manufacture, marketing or distribution of hemodialysis concentrate.

H. "Viability and competitiveness" means that the hemodialysis
concentrate business to be divested is capable of functioning
independently and competitively in the hemodialysis concentrate
business in substantially the same manner achieved by Fresenius prior
to the divestiture.

II.
It is further ordered, That:

A. Respondents shall, absolutely and in good faith, divest the
hemodialysis business to be divested to Di-Chem, Inc. ("Di-Chem"),
within 10 business days of either (i) the date this order is made final,
or (i) the closing of the NMC Acquisition, whichever is later,
pursuant to and in accordance with the May 17, 1996 agreement -
between Fresenius USA, Inc. and Di-Chem ("Divestiture
Agreement"). If the terms of such Divestiture Agreement are changed
or supplemented in any way, notice of such changes or
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supplementations must be provided to the Commission, and any
material changes or supplementations may be made only with the
prior approval of the Commission. In the event that the Divestiture
Agreement is terminated through no fault of respondents, respondents
shall divest the hemodialysis business to be divested within four (4)
months of either (1) the date this order is made final, or (ii) the closing
of the NMC Acquisition, whichever is later, and respondents shall
also effect such additional arrangements so as to assure the viability
and competitiveness of the hemodialysis business to be divested.
Respondents shall divest the hemodialysis business to be divested to
an acquirer that receives the prior approval of the Commission and
only in a manner that receives the prior approval of the Commission.
The purpose of the divestiture is to enable the acquirer to compete in
the manufacture and sale of hemodialysis concentrate in the United
States and to remedy the lessening of competition resulting from the
NMC Acquisition as alleged in the Commission's complaint.

B. Pending divestiture of the hemodialysis business to be
divested, respondents shall take such actions as are necessary to
maintain the marketability, viability and competitiveness of the
hemodialysis business to be divested, including, but not limited to,
taking necessary steps to ensure that the Lewisberry plant is capable
of, and has been approved for, commercial production, and to prevent
destruction, removal, wasting, deterioration or impairment of the
hemodialysis business to be divested, other than ordinary wear and
tear.

II1.

It is further ordered, That:

A. If respondents have not divested the hemodialysis business to
be divested within four (4) months of either (i) the date this order
becomes final, or (i1) the closing of the NMC Acquisition, whichever
is later, the Commission may appoint a trustee to divest the
hemodialysis business to be divested pursuant to paragraph II of this
order. In the event that the Commission or the Attorney General
brings an action pursuant to Section 5(1) of the Federal Trade
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by the
Commission, respondents shall consent to the appointment of a
trustee in such action. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this paragraph shall preclude
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the Commission or the Attormey General from seeking civil penalties
or any other relief available to it, including a court-appointed trustee,
pursuant to Section 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by the
respondents to comply with this order. The Commission shall select
the trustee under this paragraph, subject to the consent of
respondents, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions,
divestitures, and licensing. If respondents have not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after notice by the staff of the
Commission to respondents of the identity of any proposed trustee,
respondents shall be deemed to have consented to the selection of the
proposed trustee.

- B. If atrustee is appointed by the Commission or a court pursuant
to paragraph III.A of this order, respondents shall consent to the
following terms and conditions regarding the trustee's powers, duties,
authority, and responsibilities: |

1. Subject to the prior approval of the Commission and consistent
with the provisions of paragraph II of this order, the trustee shall have
the exclusive power and authority to divest the hemodialysis business
to be divested. .

2. Within ten (10) days after the appointment of the trustee,
respondents shall execute a trust agreement that, subject to the prior
approval of the Commission, and in the case of a court-appointed
trustee, of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture requlred by
this order.

3. The trustee shall have twelve (12) months from the date the
trust agreement described in this paragraph IIL.B is approved by the
Commission to accomplish the divestiture of the hemodialysis
business to be divested, which shall be subject to the prior approval
of the Commission. If, however, at the end of this twelve (12) month
period, the trustee has submitted a plan of divestiture or believes that
divestiture can be achieved within a reasonable time, the divestiture
period may be extended by the Commission, or, in the case of a court-
appointed trustee, by the court.

4. The trustee shall have full and complete access to the
personnel, books, records and facilities related to the hemodialysis
business to be divested and to any other relevant information as the
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trustee may reasonably request. Respondents shall develop such
financial or other information as the trustee may reasonably request
and shall cooperate with the trustee. Respondents shall take no action
to interfere with or impede the trustee's accomplishment of the
divestiture. Any delays in divestiture caused by respondents shall
extend the time for divestiture under this paragraph in an amount
equal to the delay, as-determined by the Commission or, for a court-
appointed trustee, by the court.

5. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondents' absolute and
unconditional obligation to divest at' no minimum price. The
divestiture shall be made in the manner and to an acquirer as set out
in paragraph II of this order; provided however, if the trustee receives
bona fide offers from more than one acquiring entity, and if the
Commission determines to approve more than one such acquiring
entity, the trustee shall divest to the acquiring entity or entities
selected by respondents from among those approved by the
Commission.

6. The trustee shall serve without bond or other security at the
cost and expense of respondents, and on such reasonable and
customary terms and conditions as the Commission or a court may
set. The trustee shall have the authority to employ, at the cost and
expense of respondents, such consultants, accountants, attorneys,
investment bankers, business brokers, appraisers, and other
representatives and assistants as are reasonably necessary to carry out
the trustee's duties and responsibilities. The trustee shall account for
all monies derived from the divestiture and all expenses incurred.
After approval by the Commission and, in the case of a court-
appointed trustee, by the court, of the account of the trustee, including
fees for his or her services, all remaining monies shall be paid at the
direction of the respondents, and the trustee's power shall be
terminated. The trustee's compensation shall be based at least in
significant part on a commission arrangement contingent on the

trustee's divesting the hemodialysis business to be divested.
' 7. Respondents shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the duties of
the trustee, including all reasonable fees of counsel and other
expenses incurred in connection with the preparation for, or defense
of any claim, whether or not resulting in any liability, except to the
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extent that such liabilities, losses, damages, claims, or expenses result
from misfeasance, gross negligence, willful or wanton acts, or bad
faith by the trustee.

8. If the trustee ceases to act or fails to act diligently, a substitute

trustee shall be appointed in the same manner as prov1ded in
paragraph III.A of this order.
- 9. The Commission or, in the case of a court-appomted trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

10. The trustee shall have no obligation or authority to operate or
maintain the hemodialysis business to be divested.

11. The trustee shall report in writing to respondents and the
Commission every thirty (30) days concemmg efforts to accomplish
the dwestlture :

V.
Itis further ordered, That:

A. Within twenty (20) days after the date this order becomes final
and every thirty (30) days thereafter until respondents have fully
complied with the provisions of paragraphs II and III of this order,
respondents shall submit to the Commission a verified written report
setting forth in detail the manner and form in which they intend to
comply, are complying, and have complied with this order.
Respondents shall include in their compliance reports, among other
things that are required from time to time, a full description of the
efforts being made to comply with paragraph II of the order,
including a description of all substantive contacts or negotiations for
the divestiture and the identity of all parties contacted. Respondents
shall include in their compliance reports copies of all written
communications to and from such parties, all internal memoranda,
and all reports and recommendations concerning divestiture.

V.

It is further. ordered, That, for a period of ten (10) years from the
date this order becomes final, respondents shall cease and desist from
acquiring, without Prior Notification to the Commission (as defined
below), directly or indirectly, through subsidiaries or otherwise, any
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assets for manufacturing hemodialysis concentrate or any
hemodialysis concentrate manufacturing facility, that have been
employed in hemodialysis concentrate manufacturing in the United
States within one (1) year of the date of an offer by Fresenius to
purchase the assets, or any interest in a hemodialysis concentrate
manufacturing facility in the United States, or any interest in any
individual, firm, partnership, corporation or other legal or business
entity that directly or indirectly owns or operates a hemodialysis
concentrate manufacturing facility in the United States. Provided,
however, that this paragraph V shall not be deemed to require Prior
Notification to the Commission for (i) the construction of new
facilities by Fresenius, (ii) the acquisition of new or used equipment
in the ordinary course of business from a person other than the
acquirer of the hemodialysis business to be divested, or any other
present producer of hemodialysis concentrate; or (iii) the purchase or
lease by Fresenius of a facility that has not been operated as a
hemodialysis concentrate manufacturing facility at any time during
the year immediately prior to the purchase or lease by Fresenius.
"Prior Notification to the Commission" required by paragraph V
shall be given on the Notification and Report Form set forth in the
Appendix to Part 803 of Title 16 of the Code of Federal Regulations,
as amended (hereinafter referred to as "the Notification Form"), and
shall be prepared and transmitted in accordance with the requirements
of that part, except that no filing fee will be required for any such
notification, notification shall be filed with the Secretary of the
Commission, notification need not be made to the United States
Department of Justice, and notification is required only of Fresenius
and not of any other party to the transaction. Fresenius shall provide
the Notification Form to the Commission at least thirty (30) days
prior to consummating any such transaction (hereinafter referred to
as the "first waiting period"). If, within the first waiting period,
representatives of the Commission make a written request for
additional information, Fresenius shall not consummate the
transaction until twenty (20) days after substantially complying with
such request for additional information. Early termination of the
waiting periods in this paragraph may be requested and, where
appropriate, granted by letter from the Bureau of Competition.
Notwithstanding, Fresenius shall not be required to provide Prior
Notification to the Commission pursuant to this order for a
transaction for which notification is required to be made, and has
been made, pursuant to Section 7A of the Clayton Act, 15 U.S.C. 18a.
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VI

It is further ordered, That until the obligations set forth in
paragraphs II, III and V are met, respondents shall notify the
Commission at least thirty (30) days prior to any proposed change in
the corporate respondents such as dissolution, assignment, sale
resulting in the emergence of a successor corporation, or the creation
or dissolution of subsidiaries or any other change in-the corporations
that may affect compliance obligations arising out of the order.

VIL

It is further ordered, That respondents, for the purpose of
determining or securing compliance with this order, and subject to
any legally recognized privilege, upon written request and on five
days notice to respondents, shall permit any duly authorized
representative(s) of the Commission:

A. Access, dunng office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondents relating to any matters contained in
this order; and

B. Without restraint or interference from respondents, to
interview respondents' officers, directors, or employees, who may
have counsel present, regarding such matters.

Commissioner Starek dissenting.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, IIT

There were no public comments on the consent agreement in this
matter, and I am not aware of any other information that has come to
the Commission's attention since its acceptance of that agreement that
would persuade me to join in its decision to issue the complaint and
final order in this matter. The evidence accumulated in the
investigation was not sufficient to give rise to reason to believe that
respondents’ acquisition of National Medical Care, Inc. ("NMC")
from W.R. Grace & Co. is likely to lessen competition substantially
in a United States market for hemodialysis concentrate ("HD
concentrate").



FRESENIUS AG, ET AL. 323

310 Dissenting Statement

HD concentrate consists of various salts (sodium chloride,
magnesium chloride, calcium chloride, and potassium chloride) and
dextrose in purified water, with sodium bicarbonate (i.e., baking
soda) added at a later stage. Because this easily formulated mixture
does not enter the body and therefore is not a "drug" for purposes of
Food and Drug Administration ("FDA") regulation, the FDA applies
to HD concentrate the somewhat more lenient regulations applicable
to medical devices. Regulatory delay thus does not significantly
constrain entry by new firms or expansion by incumbents.

The investigation revealed that various producers of HD
concentrate -- including Fresenius itself -- entered quickly and easily
into the manufacture of the product, and some stated that they could
inexpensively increase their capacity to make HD concentrate by as
much as 60 percent within 30 days, without substantial investment or
the need for additional FDA approval.' These indicia of cheap and
simple entry and expansion may explain why the delivered price of
HD concentrate has fallen continuously since the product first became
available.” |

Thus, any assessment of this acquisition's potential to increase
concentration in the market for HD concentrate -- and in turn make
likelier an exercise of market power -- must take into account several
strongly mitigating factors, including approximately 40 percent
current excess capacity, the aforementioned ability of manufacturers
to expand capacity speedily and at minimal cost, and the evident
ability of customers (hemodialysis clinics) to integrate into the
manufacture of HD concentrate in the event concentrate producers
behave anticompetitively. Certain customers that speculated that the
acquisition might lead to higher prices for HD concentrate appear to
have been unaware of current plans for significant entry or capacity
expansion by firms other than Fresenius and NMC. Moreover, other
customer complaints seem to have been motivated by a fear that the
vertical integration of Fresenius (a manufacturer of kidney dialysis
products) and NMC (an operator of hemodialysis treatment centers,

! Given the contrast between the time required for entry in the United States and that required
in Germany, it is perhaps unsurprising that the latter nation's Bundeskartellamt concluded that
Fresenius' acquisition of a competitor in HD concentrate would have anticompetitive effects. Entry into
the German HD concentrate business apparently takes three to five years. In the United States, entry
requires around nine months.

It is difficult to accept the proposition that "[m]ost of the investment in production would likely
be sunk in the event that entry were unsuccessful" (complaint, § 13). The equipment used in the
manufacture of HD concentrate appears to be adaptable to alternate uses, and indeed the investigation
in this case turned up evidence of firms planning to convert some HD concentrate facilities to other
purposes.
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among its other businesses) could make the merged firm a stronger
competitor in dialysis treatment.

As I said several months ago, it is always tempting to accept the
"bird in the hand" represented by a consent agreement proffered in the
carly stages of an investigation, such as the one entered into
(apparently without significant resistance) by Fresenius.
Nevertheless, when the evidence on entry, expansion, and the absence
of anticompetitive effects is as clear as in this case, the issuance of a
consent order is unwarranted.

I therefore dissent.
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IN THE MATTER OF

ONKYO U.S.A. CORPORATION

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3092. Consent Order, July 2, 1982--Modifying Order, Oct. 24, 1996

This order reopens a 1982 consent order -- that prohibited the New Jersey
manufacturer from attempting to fix the resale prices for its products, and from
restricting the lawful use of its trademarks and brand names -- and this order
modifies the consent order by permitting Onkyo to impose lawful price
restrictive cooperative advertising programs and to unilaterally terminate a
dealer for failing to adhere to previously announced resale prices.

ORDER GRANTING IN PART AND DENYING IN PART REQUEST
TO REOPEN AND MODIFY ORDER ISSUED JULY 2, 1982

On April 23, 1996, Onkyo U.S.A. Corporation ("Onkyo"), filed
its "Petition to Reopen Proceedings and Modify Consent Order"
("Petition") in Docket No. C-3092, pursuant to Section 5(b) of the
Federal Trade Commission Act, 15 U.S.C. 45(b), and Section 2.51 of
the Commission's Rules of Practice, 16 CFR 2.51 ("Rules"). Onkyo
asks the Commission to reopen and modify the consent order issued
by the Commission on July 2, 1982, in Onkyo U.S.A. Corporation,
100 FTC 59 (1982) ("order").

Among other things, Onkyo asks the Commission to modify the
order by adding provisions stating that the order will not be construed
to prohibit Onkyo (1) from implementing lawful price restrictive
" cooperative advertising programs; and (2) from announcing resale
prices in advance and unilaterally refusing to deal with or terminating
dealers who fail to adhere to such resale prices. Onkyo also asks the
Commission to eliminate or modify several order provisions. These
provisions either limit Onkyo's ability to impose restrictions on its
dealers' advertised prices in connection with the sale of its home
audio products or limit its ability unilaterally to terminate a dealer for
failure to adhere to previously announced resale prices. In addition,
Onkyo requests the Commission to set aside the requirement that it
furnish a copy of the order to certain employees and that the
Commission terminate the order twenty years after the date it was
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issued.! Onkyo maintains that reopening and modification is
warranted by changes in the law and is in the public interest. Onkyo's
Petition was placed on the public record for thirty days. No comments
were received.

Onkyo has shown that it is in the public interest to reopen and
modify the order. Onkyo's inability to condition advertising
allowances on advertised price and unilaterally to announce pricing
restrictions to its dealers has harmed its ability to market its products
consistent with a marketing strategy that emphasizes knowledgeable
sales personnel, attractive showrooms and "quality ovet price."
Consequently, Onkyo cannot operate its business as effectively as its
competitors and is thus competitively disadvantaged in a manner that
was not contemplated when the order was issued by the Commission.
Onkyo has demonstrated that the modifications the Commission has
determined to implement would enable it to use what Onkyo
considers the most efficient and cost effective marketing strategy with
respect to its products and would put Onkyo on an equal basis with
its competitors.’ Permitting Onkyo unilaterally to terminate a dealer
for failure to adhere to previously announced resale prices is also
consistent with prior order modifications and would permit Onkyo to
engage in conduct that is lawful under the Colgate doctrine and would
give Onkyo greater control over its dealer network. See United States
v. Colgate Co., 250 U.S. 300 (1919). The order, as modified, will
continue to prohibit unlawful resale price maintenance.

In light of the recent civil penalty action and settlement against
Onkyo arising out of several alleged order violations, the
Commission has determined, as discussed below, to deny Onkyo's
requests (1) that the Commission set aside the provision requiring
Onkyo to furnish a copy of the order to certain of its employess and
(2) that the Commission allow the order to sunset after twenty years
pursuant to Section 3.72(b)(3)(i) of the Rules.

: On July 25, 1995, the Commission filed a civil penalty action and settlement against Onkyo
arising out of several alleged order violations. Consequently, the Onkyo order would now remain in
effect for twenty years from the date the complaint alleging Onkyo's order violations was filed,
pursuant to Section 3.72(b)(3)(ii} of the Rules. In its Petition, Onkyo requests that the Commission
exercise its discretion to provide for termination of the order consistent with Section 3.72(b)(3)(i) of
the Rules, which provides that existing orders would automatically terminate twenty years from the
date that the order was issued.

Petition at 3.

The Commission recently reopened and made similar modifications to orders in Interco
Incorporated, et al., Docket No. C-2929 (March 27, 1995), and Pendleton Woolen Mills, Inc., Docket
No. C-2985 (September 30, 1996). Likewise, the Commission modified the orders in U.S. Pioneer
Electronics Corp., Docket No. C-2755 (April 8, 1992) and The Magnavox Co., Docket No. 8822
(March 12, 1990).
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[. STANDARD FOR REOPENING A FINAL ORDER OF THE COMMISSION

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.
45(b), provides that the Commission shall reopen an order to consider
whether it should be modified if the respondent "makes a satisfactory
showing that changed conditions of law or fact" so require. A
satisfactory showing sufficient to require reopening is made when a
request to reopen identifies significant changes in circumstances and
shows that the changes eliminate the need for the order or make
continued application of it inequitable or harmful to competition. S.
Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes
or changes causing unfair disadvantage); see Louisiana-Pacific Corp.,
Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4
(unpublished) ("Hart Letter").”

‘Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.
Hart Letter at 5; 16 CFR 2.51. In such a case, the respondent must
demonstrate as a threshold matter some affirmative need to modify
the order. Damon Corp., Docket No. C-2916, Letter to Joel E.
"Hoffman, Esq. (March 29, 1983), at 2 (unpublished) ("Damon
Letter"). For example, it may be in the public interest to modify an
order "to relieve any impediment to effective competition that may
result from the order." Damon Corp., 101 FTC 689, 692 (1983).
Once such a showing of need is made, the Commission will balance
the reasons favoring the requested modification against any reasons
not to make the modification. Damon Letter at 2. The Commission
also will consider whether the particular modification sought is
appropriate to remedy the identified harm.  Damon Letter at 4.

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified.
The Commission "may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific
facts demonstrating in detail the nature of the changed conditions and

4 See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur
even where the petition itself does not plead facts requiring modification.").
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the reasons why these changed conditions require the requested
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
so, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one in view of the public interest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v.. Moitie, 425 U.S. 394 (1981) (strong public
interest considerations support repose and ﬁnahty)

II. REOPENING IS IN THE PUBLIC INTEREST

In support of its Petition, Onkyo states that the relief it seeks is
required by changed conditions of law and the public interest.
Because the Commission has determined that the order should be
reopened and modified in the public interest, it need not and does not
consider whether Onkyo has shown changed conditions of law that
would require reopening the order.

Onkyo has demonstrated that the order prevents Onkyo, but not
its competitors, from freely choosing with whom it will deal.’ The
order, according to Onkyo, also prevents Onkyo from unilaterally
imposing price-related restrictions on cooperative advertising, a
practice "freely engaged in by [Onkyo's] competitors."® In addition,
Onkyo, unlike its competitors, is unable to seek and obtain pricing
information from its dealers with respect to its own and competing
products,” nor may it announce in advance suggested resale prices,
and unilaterally choose to cease dealing with a dealer because of its

3 For example, some authorized Onkyo dealers discount Onkyo products by "cutting back on
display, service and ambience, and by trading on the display and promotion which other dealers
provide." Affidavit of Theodore W. Green, Vice President, Sales and Marketing, Onkyo U.S.A.
Corporation (April 18, 1996) ("Green Aff.") 9.

Green Aff. § 14.

According to Onkyo, "consumers, dealers, and manufacturers are constantly focused on the

price of their [consumer electronics] products relative to the competition." Green Aff. § 6. Onkyo

. characterizes the relevant market as highly price competitive and cites, as an example, the rapid decline

in prices for new products. For example, when first introduced, mini-stereo systems sold for

approximately $1,000. Within months of their introduction, such systems became available for $400
or less. [d.

Onkyo states that because of such rapid price changes, "it is vital to [Onkyo's and its dealers']
success” that Onkyo maintain "regular and effective communication about the competitiveness of our
pricing and that of our competitors." /d. { 7. Onkyo also needs "accurate feedback on market prices
in order to plan the design and introduction of new products." /4.
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pricing practices.® As a result, Onkyo is a less effective competitor
because it cannot structure its distribution system to meet the
demands of the marketplace with respect to its products.” Onkyo has
thus shown that it is in the public interest to reopen and modify the
order. Onkyo claims that it is a less effective competitor because it
cannot structure its distribution system to meet the demands of the
marketplace in lawful ways that are available to its competitors.

III. THE ORDER SHOULD BE MODIFIED

Onkyo requests that the order be modified to permit Onkyo to
implement price restrictive cooperative advertising programs and
unilaterally to terminate a reseller that refuses to sell Onkyo products
at Onkyo's previously announced resale prices. For these purposes,
Onkyo has requested that the following paragraphs be added to the
order: -

It is further ordered, That nothing in this order shall be construed
to prohibit respondent from offering, establishing or maintaining
cooperative advertising programs under which respondent will pay
for certain dealer advertising of its products on conditions established
by respondent, including conditions as to the prices at which
respondent's products are offered in such dealer advertising.

It is further ordered, That nothing in this order shall prohibit
respondent from announcing any resale prices for any products in
advance and unilaterally refusing to deal with or terminating any
dealer who fails to advertise, offer for sale or sell such products at the
announced prices.

The addition of these provisions would permit Onkyo to impose
price restrictions on its dealers in connection with its cooperative
advertising programs and would restore Onkyo's Colgate doctrine
rights allowing it unilaterally to terminate a dealer who refuses to
advertise and sell products at previously published resale prices.
Modifying the order in this respect is consistent with the

For example, Onkyo cannot "readily refuse to deal with discounting retailers and thereby
support its full-service dealers who educate potential consumers about the features of its products, but
who frequently lose the ultimate sale to the 'free-riding' retailer who offers the same product at a
discounted price." Petition at 21.

For example, unlike many of its competitors, Onkyo is unable to offer its dealers cooperative
advertising programs that establish minimum advertised price restriction ("MAP") because the order
may be construed to prohibit such programs. Consequently, Onkyo has been unable to expand its
dealer base because dealers "are less inclined to carry the Onkyo line because [Onkyo] does not have
a MAP program." Green Aff. ] 28.
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Commission's actions in The Advertising Checking Bureau, Inc., 109
FTC 146 (1987); The Magnavox Co., 113 FTC 255 (1990); U.S.
Pioneer Elec. Corp., Trade Reg. Rep. (CCH) § 23,172 (1992);
Clinique Laboratories, Inc., Trade Reg. Rep. (CCH) § 23,330 (1993);
Interco Incorporated, et al., Docket No. C-2929, Order Granting in
Part and Denying in Part Request to Reopen and Modify Order Issued
September 26, 1978 (March 27, 1995); and Pendleton Woolen Mills,
Inc., Docket No. C-2985, Order Granting in Part Request to Reopen
and Modify Order Issued July 31, 1979 (September 30, 1996).

The approach followed by the Commission in adopting its new
cooperative advertising policy by setting aside the order in The
Advertising Checking Bureau and in the subsequent modifications,
applies to Onkyo's request for a paragraph regarding price restrictive
cooperative advertising. Without this provision, the order prohibits
price restrictions that Onkyo might want to impose on its dealers in
connection with cooperative advertising programs it may wish to
implement. Such restrictions may not necessarily be part of an illegal
RPM scheme and have now been recognized as reasonable in many
circumstances.'® Of course, any cooperative advertising program
implemented by Onkyo as part of an RPM scheme would be per se
unlawful and would violate the order even if Onkyo s requested
modification is granted.

The proposed second paragraph would permit Onkyo unilaterally
to terminate a reseller for failure to adhere to previously announced
prices. This type of conduct is lawful under the Colgate doctrine and
would allow Onkyo greater control over its retailer network. Under
the Colgate doctrine, a supplier can "announce its resale prices in
advance and refuse to deal with those who do not comply.""" The
requested modification should enable Onkyo to afford some
protectlon to Onkyo dealers who invest in SIgmﬁcant pre-sale
services and promotion and thereby have greater success in attracting
and retaining these retailers within its distribution network. Such
control would assist Onkyo in implementing its overall marketing

‘plans.

The remaining order modifications requested by Onkyo are aimed
at removing language that is in direct conflict with the proposed

10 See, e.g., Business Elec. Corp. v. Sharp Elec. Corp., 485 U.S. 717 (1988) (a vertical restraint
of trade is not per se illegal unless it includes some arrangement on price or price levels); In re Nissan
Antitrust Litigation, 577 F.2d 910 (5th Cir. 1978), cert. denied, 439 U.S. 1072 (1979) (agreements that
withhold cooperative advertising allowances from dealers who advertise discounted prices are analyzed
under the rule of reason).

4 United States v. Colgate Co., 250 U.S. 300, 307 (1919).
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cooperative advertising and "Colgate rights" provisions. Some of
these changes, as discussed below, are appropriate to make the order
consistent with the two paragraphs the Commission has determined
to add to the order:

1. Onkyo's request to delete the words "directly or indirectly"
from the order's preamble and from subparagraphs 1.1, 1.2,
and 1.3.

In support of this proposed modification, Onkyo states that the
use of the modifier "indirectly" unnecessarily inhibits Onkyo from
lawful, competitive behavior, "which has had a chilling effect on
interbrand competition."'? Onkyo asserts that the prohibition of acts
that "indirectly" have an unlawful result constitute mere "fencing-in"
relief that, "[a]fter more than thirteen years, is no longer necessary or
appropriate"." _

Onkyo's request to delete the phrase "directly or indirectly" from
the order's preamble is denied. This standard language appears in
virtually all of the Commission's orders, and serves to assure that a
respondent is not able to do by indirect means what the order
prohibits it from doing directly. Moreover, this phrase in the
preamble prevents Onkyo from engaging in conduct that, although
lawful, could lead to or facilitate an unlawful RPM scheme; for
example, a threat to terminate dealers for failure to adhere to resale
prices. Threats to obtain dealer acquiescence in resale prices are
"plainly relevant and persuasive to a meeting of the minds" that could
result in an unlawful agreement to fix resale prices." Onkyo may,
consistent with the order as modified, announce in advance its
intention to terminate any dealer who fails to adhere to its previously
announced resale prices, and it may terminate any such dealer, but "it
may not threaten a dealer to coerce compliance with or agreement to
suggested retail prices."" Thus, retaining the "directly or indirectly"
language in the order's preamble will ensure that Onkyo will not be
able to engage in lawful conduct that could lead to or facilitate
unlawful conduct. B

Onkyo's request to delete the phrase "directly or indirectly” from
subparagraphs I.1, 1.2, and 1.3 of the order is granted The preamble

[d at 10.
B a1z |
See Monsanto v. Spray-Rite Service Corporation, 465 U.S. 752, 765 and n.10 (1984); see also
Lenox, Inc., 111 FTC 612, 617 (1989).

_ _See In re Interco Incorporated, et al., Docket No. C-2929, Order Grantmg in Part and Denying
in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10.
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covers Onkyo's conduct under the order's specific substantive
provisions and inclusion of the phrase "directly or indirectly” in the
preamble extends to Onkyo's conduct under those provisions. It is,
therefore, not necessary to repeat the phrase "directly or indirectly"

in the order's provisions prohibiting specific conduct.

2. Onkyo's request to delete the words "advertise, promote,"

from subparagraph L1 of the order.'®

Onkyo requests that the-words "advertise, promote,” be deleted
from subparagraph 1.1 of the order to enable Onkyo to implement
minimum advertised price programs as part of cooperative
advertising arrangements.'” Although Onkyo's Petition does not
expressly discuss the reasons Onkyo believes these words should be
deleted from the order,'® presumably, Onkyo is concerned that even
with the added cooperative advertising provision, the reference to
advertising in subparagraph 1.1 of the order could be confusing and,
consequently, could exert a chilling effect on Onkyo's ability to
implement price-restrictive cooperative advertising and promotional
programs. _

The language of the cooperative advertising proviso added to the
order is sufficient to permit Onkyo to implement lawful price
restrictive cooperative advertising programs. Deleting the words
"advertise, promote" from subparagraph I.1, however, could be
construed to allow agreements on advertised prices that go beyond
such lawful cooperative advertising programs. Onkyo has not
requested or shown that it should be permitted to enter such
agreements outside lawful - cooperative advertising programs.
Accordingly, the request to delete the words "advertise, promote,"
from subparagraph 1.1 of the order is denied.

3. Onkyo's request to delete the word "Requesting" from

subparagraph 1.2 and delete subparagraph 1.4 in its entirety."

Onkyo states that the prohibition on "requests" is inconsistent
with Commission's removal of the prohibition on the use of suggested

6 Petition at 13, 25. Subparagraph I.1 prdhibits Onkyo from: "Fixing, establislﬁng, controlling
or maintaining, directly or indirectly, the resale price at which any dealer may advertise, promote, offer
for sale or sell any product.”

Id at 13, 25.

Onkyo requests that the words "advertise, promote," be deleted in the context of its discussion
of why the Commission should add the cooperative advertising provision to the order.

Subparagraph 1.2 prohibits Onkyo from: "Requesting, requiring or coercing, directly or
indirectly, any dealer to maintain, adopt or adhere to any resale price." '
Subparagraph 1.4 prohibits Onkyo from: "Requesting or requiring that any dealer refrain from
or discontinue selling or advertising any product at any resale price."
In the alternative, Onkyo requests that the words "requesting, or" be deleted from subparagraph
I.4 of the order and that the words "where such requirement is imposed to fix, maintain, control or
enforce the resale price at which any product is sold" be added to subparagraph I.4. Petition at 13.
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resale prices that was part of the order as originally proposed.?” It also
argues that deletion of "Requesting" and subparagraph 1.4 in its
entirety would be consistent with the recent Interco modification. In
Interco, the Commission deleted a restriction on "suggesting" that a
reseller refrain from advertising products at a certain resale price.”’
Onkyo's request to delete the word "Requesting" from
subparagraph I.2 and to delete subparagraph 1.4 in its entirety, or, in
the alternative, to delete the words "requesting, or" from
subparagraph 1.4 of the order is denied. Allowing Onkyo to suggest
resale prices to its dealers does not mean that Onkyo can enter into
vertical agreements to fix resale prices with its dealers. Such
agreements are per se unlawful. In Interco, the Commission modified
the order to permit the respondent only to suggest prices at which a
reseller may wish to advertise a product without permitting the
respondent to require a reseller to advertise products at a specified
price.”? Subparagraphs 1.2 and 1.4 of the order, which, among other
things, bar Onkyo from requesting dealers to adhere to resale prices
and from requesting dealers to discontinue selling or advertising any
product at any resale price, in essence prohibits Onkyo from directly
or indirectly "inviting" its dealers to participate in a resale price
maintenance scheme.” Requests, or any similar cooperative means
of accomplishing the maintenance of resale prices fixed by Onkyo, in
the context of its business relationship with its dealers, are analogous
to threats to obtain dealer acquiescence in resale prices and thus are
"plainly relevant and persuasive to a meeting of the minds."™
Although cooperation and coordination between Onkyo and its
dealers "to assure that their product will reach the consumer
persuasively and efficiently" is not unlawful,® cooperation (i.e.: a
request by Onkyo and acquiescence by the dealer) to maintain resale
prices clearly is unlawful. The language of the new paragraphs is
sufficient to permit Onkyo to implement lawful price restrictive
cooperative advertising programs and makes it clear that Onkyo can

20 The Commission stated in this regard that:
"In prohibiting Onkyo from restricting its dealers' prices, the Commission intends to prohibit only
those actions that are aimed at maintaining specific resale prices . . .. However, the order does not
preclude Onkyo from initially selecting its dealers and establishing performance criteria that are
othcrvzvfse reasonable under the antitrust laws." 100 FTC at 61.

5 See Interco, 5 Trade Reg. Rep. (CCH) § 23,791 at 23,541-42.

- Id :

In Lenox, the Commission denied a request to delete a provision that barred the respondent
from requesting dealers to report any person who did not observe suggested resale prices. See Lenox,
Inc., 111 FTC 612 (1989).

Monsanto, 465 U.S. at 765 and n.10.

5 Id. at 763-64.
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take any lawful steps with respect to its customers' pricing practices,
but leaves in place the core prohibitions prohibiting price fixing.

4. Onkyo's request to delete subparagraph 1.3.%

The first part of subparagraph 1.3 of the order is consistent with
Monsanto and Sharp in which the Court said that vertical agreements
to fix price are per se unlawful. The first part of subparagraph 1.3,
which bars Onkyo from "requesting or requiring, directly or
indirectly, any dealer to report the identity of any other dealer who
deviates from any resale price,"*’ prohibits Onkyo from inviting its
dealers to participate in a resale price maintenance scheme.”® This
provision does not bar dealers from complaining to Onkyo about
price cutters. Instead, it bars Onkyo from seeking the dealers'
participation in policing and maintaining resale prices.

The second part of subparagraph 1.3 prohibits Onkyo from "acting
on any reports or information so obtained by threatening,
intimidating, coercing or terminating said dealer."” As written, this
provision applies only when Onkyo solicits and obtains the
cooperation of its dealers in enforcing compliance with resale prices
and acts on the information so obtained.

In addition, termination of a price cutting dealer is not lawful in
all circumstances. For example, a manufacturer's threat to refuse to
deal to obtain compliance with resale prices can evidence an
invitation to an unlawful agreement on price.*® Nevertheless, as the
Court explained in Monsanto, dealers "are an important source of
information for manufacturers," dealer complaints about price cutters
"arise in the normal course of business and do not indicate illegal
concerted action" and a manufacturer's termination of a dealer
following complaints from other dealers would not, by itself, support
an inference of concerted action.’’ To the extent that this second part
of subparagraph 1.3 may inhibit Onkyo from legitimate unilateral
conduct it may cause competitive injury. Because any conduct that

6 This provision prohibits Onkyo from: "Requesting or requiring, directly or indirectly, any
dealer to report the identity of any other dealer who deviates from any resale price; or acting on any
teports or information so obtained by threatening, intimidating, coercing or terminating said dealer."
100 FTC at 63.

In the alternative, Onkyo requests that the Commission modify this provision to read as follows:
"Requiring any dealer to report the identity of any other dealer who deviates from any resale price,
where such requirement is imposed to fix, maintain, control or enforce the resale price at which any
produ% is sold." Petition, Exhibit C.

2 100 FTC at 63. .

See Monsanto, 465 U.S. at 764 n.9 and 765.

I 100 FTC at 63. _

Monsanto, 465 U.S. at 765. -

. "Id. at 763-64.
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would be unlawful under this part of subparagraph 1.3 would be
prohibited by core provisions of the order, the reasons to set aside the
second part of subparagraph I.3 outweigh any reasons to retain it.>*

5. Onkyo's request to delete subparagraphs 1.5, 1.4 and 1.6 in

their entirety or, in the alternative, delete the words
"advertising" and "or advertised" from subparagraphs 1.5, 1.4
and 1.6.”

With the addition of the cooperative advertising proviso to the
order, the references to "advertising" in subparagraphs 1.5, 1.4 and 1.6
of the order are confusing and could, therefore, hinder Onkyo's ability
to institute a lawful, price-restrictive cooperative advertising program.
Deleting these words makes clear that Onkyo can impose price
restrictions on its dealers in connection with any lawful cooperative
advertising program. Price restrictions in cooperative advertising
programs, standing alone, are not per se unlawful. See Statement of
Policy Regarding Price Restrictions in Cooperative Advertising
Programs -- Rescission, 6 Trade Reg. Rep. (CCH) § 39,057 (May 21,
1987). The request to delete the words "advertising" and "or
advertised" from subparagraphs 1.5, 1.4 and 1.6 of the order is granted.

Onkyo's request to delete subparagraph L5 in its entirety is
denied. The prohibition against Onkyo's conducting surveillance
programs to determine dealers' resale prices for the purpose of fixing
such prices should remain in place for the duration of the order.
Threats to obtain dealer acquiescence in resale prices are "plainly
relevant and persuasive to a meeting of the minds" that could result
in an unlawful agreement to fix resale prices.** Onkyo may, consistent
with the order, as modified, announce in advance its intention to
terminate any dealer who fails to adhere to its previously announced
resale prices, and it may terminate any such dealer; but "it may not
threaten a dealer to coerce compliance with or agreement to suggested
retail prices."¥

£ This recommendation is consistent with the Commission's determination to set aside a similar
order%’rovision in 1989. See Lenox, Inc., 111 FTC 612, 617-18 (1989).

Subparagraphs 1.4 and 1.6 are discussed elsewhere. Subparagraph 1.5 prohibits Onkyo from:
"Conducting any surveillance program to determine whether any dealer is advertising, offering for sale
or selling any product at any resale price, where such surveillance program is conducted to fix,
maintain, control or enforce the resale price at which any product is sold or advertised." 100 FTC at
63.

s See Monsanto Co. v. Spray-Rite Corporation, 465 U.S. 752, 765 and n.10 (1984); see also
Lenox, Inc. 111 FTC 612, 617 (1989).

3 See In re Interco Incorporated, et al., Docket No. C-2929, Order Granting in Part and Denying
in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10.
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6. Onkyo's request to delete subparagraph 1.6 in its entirety or,
in the alternative, delete the word "Terminating" from
subparagraph 1.6.*° '

Onkyo states that the word "Terminating" in subparagraph 1.6 of

the order is inconsistent with the new Colgate rights proviso and that
the word "Terminating" has a chilling effect on Onkyo's ability
unilaterally to terminate a dealer in response to price complaints by
other dealers.”’

Onkyo's request to delete the word "Terminating" from

_subparagraph 1.6 of the order is granted. Deleting this word 1s
consistent with the Commission's action in Lenox, Inc., 111 FTC 612,
617-18 & 620 (1989). In Lenox, the Commission modified the order
by deleting the words "or acting on reports so obtained by refusing or
threatening to refuse sales to the dealers so reported" from a provision
barring Lenox from requesting its dealers to report any retailer that
did not observe the resale prices suggested by Lenox. The conduct
prohibited by the deleted words in Lenox includes termination of a
dealer. Likewise, in Pioneer, the Commission deleted the word
"terminating" from a similar order provision "as [that word] relates
to advertising," and issued an Order to Show Cause why the Pioneer
order should not be "further modified to remove the restriction on
Pioneer to unilaterally terminate a dealer for not following suggested
resale prices."”® Unilateral termination of a dealer for discounting is
not in itself unlawful ¥

The request to adopt Onkyo's proposed new language for

subparagraph 1.6 is denied. The proposed language is not consistent
with similar provisions in other orders, and its prohibition on Onkyo's
"preventing" the sale of products because of a dealer's deviation from
any resale price is narrow and vague. The language proposed by
Onkyo for subparagraph 1.6 implicitly would allow Onkyo to
"restrict" or "limit" (conduct currently expressly prohibited by
subparagraph 1.6) the sale of products because of a dealer's deviation

0 Subparagraph 1.6 prohibits Onkyo from: "Terminating, coercing or taking any other action
to restrict, prevent or limit the sale of any product by any dealer because of the resale price at which
said dealer has sold or advertised, is selling or advertising, or is suspected of selling or advertising any
produg:t." 100 FTC at 63.

See Monsanto v. Spray-Rite Service Corp., 465 U.S. 752, 763-764 (1984) (Court held that a
per se unlawful agreement could not be inferred from nothing more than a dealer termination following
competitors' complaints); Business Electronics Corp. v. Sharp Electronics Corp., 485 11.8. 717 (1988)
(vertical agreement to terminate a price-cutting dealer is not per se unlawful unless there is also an
agreement on price or price levels).

U.S. Pioneer Electronics Corp., Docket No. C-2755, Order Reopenin'g and Modifying Order
Issued October 24, 1975 (April 8, 1992) at 28-30.

’ See Interco Incorporated, Docket No. C-2929, Order Granting in Part and Denying in Part
Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10.
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from resale prices acceptable to Onkyo. Other than the termination of
a dealer, subparagraph 1.6 involves conduct that if engaged in with
regard to resale prices could lead to or be used as part of a resale price
maintenance scheme. Subparagraph 1.6 should be retained as written,
with the exception of deletion of the word "Terminating." For clarity,
the words "(other than termination)" should be added to subparagraph’
1.6 following the word "action."

7. Onkyo's request to delete subparagraph 1.7 in its entirety.*

In support of its request to delete subparagraph 1.7, Onkyo states
that to the extent that the law would permit Onkyo to take steps to
prevent unauthorized dealers from using its trademarks, "Onkyo
should be permitted, like its competitors, [to take] appropriate steps
to prevent such use."*! Onkyo is concerned that unauthorized "free-
riding" dealers have created a situation "in which authorized [Onkyo]
dealers lose interest in carrying Onkyo products because they cannot
profitably distribute such products."* Onkyo asserts that in the
context of the order's broad definition of the term "dealer,"* and
unlike its competitors, it feels constrained in its ability to take action
against authorized dealers who deviate from Onkyo's performance
criteria and against dealers who sell Onkyo products but are not
authorized by Onkyo to do so. According to Onkyo, "[t]rademark law
itself provides protection for any dealer who lawfully utilizes the
Onkyo trademark,"* and dealers who "unlawfully or inappropriately"
use the Onkyo trademark "and thereby injure Onkyo's
competitiveness in the market or its image and reputation should not
be shielded by the existing prohibition in the order."*

Onkyo's request to delete subparagraph 1.7 from the order is
denied. Given the two new order paragraphs allowing Onkyo to
employ price restrictive cooperative advertising programs and to
exercise Colgate rights, subparagraph 1.7 does not prevent Onkyo
from taking lawful steps to prevent the unlawful use of its trademark
by authorized and unauthorized Onkyo dealers. Subparagraph 1.7
prohibits coercion or threats against discounting retailers, which may

4 < 3 : s o
2 Subparagraph 1.7 prohibits Onkyo from: "Taking any action to hinder or preclude the lawful
use by any dealer of respondent's trademarks in conjunction with the sale or advertising of any
product." 100 FTC at 63.

15 Id. at 16.
Id.

® The term "dealer" is defined to mean "any pcrsoﬂ, partnership, corporation or firm which sells
any product in the course of its business." 100 FTC at 63.
Petition at 17.
Yu
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form the basis of per se unlawful resale price maintenance
agreements.*® '

A threat by Onkyo, to hinder or preclude a retailer from using the
Onkyo trademark if the retailer did not stop discounting Onkyo
products*’ could result in an implicit, yet nonetheless per se unlawful,
resale price maintenance agreement. Onkyo will continue to be able
to prevent the unauthorized use of its trademarks by any dealer. Of
course, this provision also does not prohibit Onkyo from entering into
and enforcing so-called transshipment bans.

8. Onkyo's request with respect to its obligations under

paragraphs II and IV of the order.”®

Onkyo states that these provisions of the order "have outlived
their usefulness and are inconsistent with more recent FTC consent
orders."” In addition, Onkyo asserts that its competitors are not
subject to similar obligations and that Onkyo, unlike its competitors,
incurs "a significant expenditure of employee time and management
supervision, which cut into Onkyo's profitability"”® in connection
with its perpetual compliance obligations under paragraphs II and IV

76

" See, e.g., Isaksen v. Vermont Castings, Inc., 825 F.2d 1159 (7th Cir. 1987) (Posner, l.), cert.
denied, 486 U.S. 1005 (1988), (manufacturer's threat to mix up a retailer's orders if the retailer did not
raise prices to have resulted in an implicit, yet nonetheless per se unlawful, agreement).

Similarly, fixing advertised prices, entering into advertised price agreements with dealers,
sanctioning dealers who fail to enter into advertising agreements and threatening, intimidating or
coercing dealers that do not comply with suggested advertised prices are all conduct which, depending
on the circumstances, could fall within the per se ban. See, e.g., Pioneer, Docket No. C-2755, Order
Reopening and Modifying Order Issued October 25, 1975 (April 8, 1992) at 25-26. Although
advertising price arrangements standing alone may not be per se unlawful, threats, or Onkyo "taking
any [other] action" to hinder or preclude the lawful use of its trademarks in conjunction with the sale
of its products, may come dangerously close to or be used in conjunction with unlawful resale price
maintenance activities.

Paragraph I of the order reads as follows:

It is further ordered, That respondent shall clearly and conspicuously state the following on each
page of any list, advertising, book, catalogue or promotional material where respondent has suggested
any resale price to any dealer:

THE RESALE PRICES QUOTED HEREIN ARE SUGGESTED ONLY.

~ YOU ARE FREE TO DETERMINE YOUR OWN RESALE PRICES.
100 FTC at 64.

Paragraph IV of the order provides:’

It is further ordered, That respondent shall forthwith distribute a copy of ‘this order to all
operating divisions of said corporation, and to present and future personnel, agents or representatives
having sales, advertising or policy responsibilities with respect to the subject matter of this order, and
that respondent secure from each such person a signed statement acknowledging receipt of said order.
ld.

i Petition at 23. In support of its position, Onkyo cites the Commission's Policy Statement
Regarding Duration of Competition Orders, 59 Fed. Reg. 45,286, 45,288 (September 1, 1994)
(supplemental provisions that impose affirmative obligations similar to those imposed by paragraph
II of the order terminate after three or five years). In addition, recent consent orders limited comparable
relief to five years. See, e.g., Reebok, Docket No. C-3592, Keds, Docket No. C-3490, Nintendo of
America, Inc., 114 FTC 702 (1991) and Kreepy Krauly USA, Inc., 114 FTC 777 (1991). Similarly,
fencing-in provisions similar to paragraph IV of the order usually expire within ten years. See 60 Fed.
Reg. 42,569, 42,571 (August 16, 1995). See also Reebok and Keds. )

Green Aff. 7 25-26.
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of the order. Onkyo's Petition, however, does not include any
information supporting its assertion that it incurs significant costs in
connection with its obligations under paragraphs II and IV of the
order. -

Paragraph II restricts Onkyo's use of suggested resale—prices.
Specifically, Onkyo must clearly and conspicuously state on each
page of any material on which such suggested price is stated that such
price is suggested only and that dealers are free to determine their
own resale prices. In Clinique’' the Commission concluded that a
similar provision addressed conduct (suggested prices) that may not
be unlawful and was no longer necessary to ensure compliance with
the law. Consistent with Clinique, paragraph II should be set aside.
_ Onkyo's request to delete the paragraph IV requirement to

distribute a copy of the order to present and future employees having

sales, advertising or policy responsibilities with respect to resale
prices is denied. In support of its request, Onkyo states that it "has
been in effect for 13 years and has outlived its usefulness. n32
Paragraph IV has not "outlived its usefulness." Onkyo's failure to
comply with this provision may have contributed to the violation of
the order alleged in the civil penalty complaint recently filed by the
Commission against Onkyo. To help prevent future violations of the
order by Onkyo, the order distribution requirement should be retained
for two years after the date on which the modified Onkyo order
becomes final, to familiarize Onkyo employees with the modified
order and help ensure Onkyo's compliance with the order's core
provisions.

9. Onkyo's request that the Comnnsswn retain the order's

original sunset date.

Onkyo requests that the Commission "exercise its discretion"” to
- provide for termination of the order conmsistent with Section
3.72(b)(3)(i) of the Rules™ and with the Commission's Statement of
Policy with Respect to Duration of Competition and Consumer
Protection Orders.” Specifically, Onkyo requests the Commission to
add a new paragraph to the order stating that: "It is further ordered,

! Clinique Laboratories, Inc., Docket No. C-3027 (Feb. 8, 1993), reprinted in [1987 -1993
Transft;er Binder] Trade Reg. Rep. (CCH) 1 23,330. '

Petition at 24.
Petition at 29.

Section 3.72(b)(3)(i) of the Rules states that "an order issued by the Commission before
August 16, 1995, will be deemed, without further notice or proceedings, to terminate 20 years from
the date on which the order was first issued .

See Fed. Reg., Vol. 60, No. 158 (August 16, 1995) at 42,569.



340 FEDERAL TRADE COMMISSION DECISIONS

Modifying Order 122 F.T.C.

That this order shall terminate on July 2, 2002."* In support of its
request, Onkyo asserts that the "modest . . . circumstances of the
recent enforcement proceeding"”’ justify "establishing the sunset date
for the order as twenty years from its original entry."®

Onkyo's request is denied. On July 25, 1995, the Commission
brought a civil penalty action against Onkyo because it had reason to
believe the order had been violated. The usual presumption that
Onkyo should not remain subject to the order beyond twenty years
does not apply and the Onkyo order should remain in effect until July
25, 2015, consistent with Section 3.72(b)(3)(ii) of the Rules.” But
for the filing of the complaint against Onkyo alleging the order
violations, the order in this matter would have terminated on July 2,
2002, pursuant to Section 3.72(b)(3)(i) of the Rules.

The Policy Statement and the Rules are clear on the duration of
existing competition orders. Existing administrative orders
automatically sunset twenty years after they were issued, unless the
Commuission or the Department of Justice has filed a complaint (with
or without an accompanying consent decree) in federal court to
enforce such order pursuant to Section 5(1) of the FTC Act during the
twenty years preceding the adoption of the Policy Statement. In that
event, "the order would run another twenty years from the date that
the most recent complaint was filed with the court."®® The
Commission can adopt a different sunset period for core provisions
"[o]nly in an exceptional case,"®' which has not been shown.

The request to terminate the order twenty years from the date of
its entry is denied. A new paragraph is added to the order stating that
the order shall terminate on July 25, 2015.%

Pctmon at 28-29,

Id. at 29. According to Onkylo, it consented to settle charges involving only supplemental
order provisions. In addition, Onkyo states that it was not charged with de novo violations and with
conspsiréing with its dealers to enter into unlawful RPM schemes. Id.

Id.

3 Section 3.72(b)(3)(ii) states that "where a complaint alleging a violation of the order was. . .
filed . . . in federal court by the United States or the Federal Trade Commission while the order remains
in force . . . [the] order sub_]ect to this paragraph will terminate 20 ycars from the date on which a court
complamt . was filed .

See Fed. Reg., Voi. 60, No. 158 (August 16, 1995) at 42,481. The filing of such a complaint,
however, does not affect the duration of the order if the complaint is dismissed or the court rules that
the respondent did not violate any provision of the order, and the dismissal or ruling is either not
appealed or upheld on appeal. In the enforcement action against Onkyo, the complaint was not
dismissed and there was no court ruling that Onkyo did not violate the order.

Id. at 42,573 n.18.

Onkyo may file another petition to reopen and modify the order pursuant to Section 5(b) of
the FTC Act, 15 U.S.C. 45(b), or Section 2.51 of the Rules, 16 CFR 2.51. If Onkyo files such a petition
requesting the Commission to terminate the order prior to its termination date, it would have to make
a satisfactory showing that changed conditions of law or fact require reopening of the order or that the
public interest so requires.
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V. CONCLUSION

Onkyo has shown that reopening the order is in the public interest
and that the order should be modified as described above.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened and that the Commission's order in Docket No. C-3092 be,
and it hereby is, modified, as of the effective date of this order, as
follows:

(a) By adding the following paragraphs at the end of the order:

It is further ordered, That nothing in this order shall be construed
to prohibit respondent from offering, establishing or maintaining
cooperative advertising programs under which respondent will pay
for certain dealer advertising of its products on conditions established
by respondent, including conditions as to the prices at which
respondent's products are offered in such dealer advertising.

It is further ordered, That nothing in this order shall prohibit
respondent from announcing any resale prices for any products in
advance and unilaterally refusing to deal with or terminating any
dealer who fails to advertise, offer for sale or sell such products at the
announced prices.

(b) Onkyo's request to delete the words "directly or indirectly,"
from the order's preamble is denied.

(c) Onkyo's request to delete the words "advertise, promote," from
subparagraph L.1 is denied.

(d) Subparagraphs 1.1, 1.2 and 1.3 are modified by deleting the
words "directly or indirectly,".

(e) Onkyo's request to delete the word "Requesting" from
subparagraph 1.2 is denied. |

~ () Onkyo's request to delete subparagraph 1.4, or, in the
alternative, to delete the words "requesting, or" from subparagraph 1.4
is denied; subparagraph 1.4 is modified to read as follows:

_ Requesting or requiring that any dealer refrain from or
discontinue selling any product at any resale price.

(g) Onkyo's request to delete subparagraph 1.3 is denied,
subparagraph 1.3 is modified to read as follows:

Requesting or requiring any dealer to report the identity of any
other dealer who deviates from any resale price.

(h) Onkyo's request to delete subparagraph 1.5 is denied;
subparagraph 1.5 is modified to read as follows:
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Conducting any surveillance program to determine whether any
dealer is offering for sale or selling any product at any resale price,
where such surveillance program is conducted to fix, maintain,
control or enforce the resale price at which any product is sold.

(1) Onkyo's request to delete subparagraph 1.6 is denied;
subparagraph 1.6 is modified to read as follows:

Coercing, or taking any action (other than termination) to restrict,
prevent or limit the sale of any product by any dealer because of the
resale price at which said dealer has sold, is selling or is suspected of
selling any product.

(j) Onkyo's request to delete subparagraph 1.7 is denied.

(k) Paragraph II of the order is set aside.

(I) Onkyo's request to delete paragraph IV is denied; paragraph IV
is modified to read as follows:

1t is further ordered, That for a period ending two (2) years from
the date this order becomes final, the respondent shall forthwith
distribute a copy of the July 2, 1982, order in Docket No. C-3092, as

-modified, to all operating divisions of said corporation, and to present
and future personnel, agents or representatives having sales,

-advertising or policy responsibilities with respect to the subject
matter of the order in Docket No. C-3092, and that respondent secure
from each such person a signed statement acknowledging receipt of
said order.

(m) Onkyo's request to terminate the order on July 2, 2002 is
denied; the order is modified by adding the following paragraph:

It is further ordered, That the order in Docket No. C-3092, as
modified, shall terminate on July 25, 2015.

Commussioner Starek concurring in the result only.
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GREY ADVERTISING, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3690. Complaint, Oct. 30, 1996--Decision, Oct. 30, 1996

This consent order prohibits, among other things, the New York-based advertising
agency, that handled the Hasbo, Inc., paint-sprayer toy account, from using
deceptive demonstrations or otherwise misrepresenting the performance of any
toy.

Appearances

For the Commission: Rosemary Rosso and Michael Ostheimer.
For the respondent: Leonard Orkin, Kay, Collyer & Boose, New
York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Grey Advertising, Inc., a corporation ("respondent"), has violated the
provisions of the Federal Trade Commission Act, and it appearing to
the Commission that a proceeding by it in respect thereof Would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Grey Advertising, Inc. is a New
York corporation, with its principal office or place of business at 777
Third Avenue, New York, New York.

PAR. 2. Respondent, at all times relevant to this complamt ‘was
an advertising agency of Hasbro, Inc., and prepared and disseminated
advertisements to promote the sale of Colorblaster Design Toys,
spray painting toys. '

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. The Colorblaster Design Toy consists of a plastic
drawing tray with an oblong plastic air tank underneath. An attached
handle is used to pump up pressure inside the air tank. Special color
pens are inserted into a sprayer connected to a hose attached to the air
tank. Several sets of stencils, four color. pens and blank paper are
included with the toy. The enclosed instructions state: "Fully extend
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handle and pump it quickly 50 strokes. .
more you spray." B

PAR. 5. Respondent has disseminated or has caused to be
disseminated advertisements for the Colorblaster Design Toy
("Colorblaster"), including but not necessarily limited to the attached
Exhibits A and B. These advertisements contain the following

. The more you pump, the

statements and depictions:
A. VIDEQ

Children playing with a Colorblaster.
Tight shot of hand spraying stencil and

removing it to reveal a picture of a car

followed by a scene of children using
the Colorblaster.
Hand pumping toy four times.

Several scenes of the Colorblaster

spraying stencils and quickly creating
multi-colored pictures.

Girl pumping toy twice.

Red spray filling screen.

(Exhibit A, television advertisement).

B. VIDEO

Hand pumping toy four times.

Super: FEEL

Super: REAL

Close-up of the Colorblaster

Tight shot of hand spraying car stencil
and removing stencil to reveal multi-
colored picture of car followed by shot
of boy free spraying the car picture.
Split-screen image of hand pumping
toy four times.

Several scenes of the Colorblaster
spraying stencils and quickly creating
multi-colored pictures.

Hand pumping toy three times. —
Super: FEEL

Super: REAL

The Colorblaster.

(Exhibit B, television advertisement).

AUDIO
Boy: It's a blast!
Sang: Something hip just blew into
town spraying art with a blast of air.
It's the Colorblaster.
Girl: Nothing like it anywhere!
Boy: It's a blast!
Song: PPPump, pump...
Song: Spray. Blast away. Spray'n
stencils. Hot designs. Spray cool
colors. Pictures so fine.
Boy: Wild!
Song: It's the Colorblaster.
Spraying art with a blast of air.

AUDIO
Announcer: Get the feel...
Announcer: of the real...
Announcer: Colorblaster.

Song: The super hot way to spray
with a blast of air.

Boy: Wow!

‘Song: Pump, pump. Spray.

Song: Blast away. The real
Colorblaster.

Announcer: Get the feel...
Announcer: Of the real...
Announcer: Colorblaster.

PAR. 6. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph five,
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including but not necessarily limited to the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication, that the demonstrations in the television advertisements
of the operation of the Colorblaster Design Toy were unaltered and
that the results shown accurately represent the performance of actual,
unaltered Colorblaster Design Toys under the depicted conditions.

PAR. 7. In truth and in fact, the demonstrations in the television
advertisements of the operation of the Colorblaster Design Toy were
not unaltered and the results shown do not accurately represent the
performance of actual, unaltered Colorblaster Design Toys under the
depicted conditions. Among other things, the Colorblaster Design
Toy depicted in the advertisements was not manually pumped to
provide the air pressure necessary to operate the paint sprayer.
Instead, a motorized air compressor was attached to the Colorblaster
Design Toy to provide the air pressure necessary to operate the paint
sprayer, making it appear that children can operate the Colorblaster
Design Toy and complete multi-part stencils with a small amount of
pumping and little effort. Therefore, the representations set forth in
paragraph six were, and are, false and misleading.

PAR. 8. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph five,
including but not necessarily limited to the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication, that children can operate the Colorblaster Design Toy
and complete multi-part stencils with a small amount of pumping and
little effort.

PAR. 9. In truth and in fact, children cannot operate the
Colorblaster Design Toy and complete multi-part stencils with a
small amount of pumping and little effort. To operate the Colorblaster
Design Toy and complete multi-part stencils, children must engage
in substantial pumping and significant manual effort. Therefore, the
representation set forth in paragraph cight was, and is, false and
misleading. :

PAR. 10. Respondent knew or should have known that the
representations set forth in paragraphs six and eight were, and are,
false and misleading. '

PAR. 11. The acts and practices of the respondent as alleged in
this complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT A

PRODUCT KENNER COLORBLASTER
TITLE- “SOMETHING HIP~
PROGRAM  MUPPET BABIES
STATION. WNYW

MAN SINGS: Somathing hip just
blew into town, spraying

i

CHORUS: It's the Colorblaster!

MAN; Pump, pump spray, blast
GIRL: Nothing like it anywherel away,
BOY'S VOICE: It's a blastl

BOY: Wildl CHORUS: It's the Colarblaster!

LB aRsA A

BOY'S VOICE: Colorblaster!

ANNCR: Extra pens and stencils
sold separately.

Exhibit A

ALSO AVAILAGLE IN COLOR VIDEO-TAPE CABBETTH
Wl Bk TY P, stvicreess o wvcrs oy merurere of sl pad by ¢ o (sl by oy lor st o asmeruons.

122 F.T.C,

7159 i
INEW YORK) 2 54Pm

e andl

MAN SINGS: Spray 'n stencils hot
designs, spray cool colors. picturag
so finel

MAN SINGS: Spraying art with 3
blast of air.




343

{MUSIC)

blast away.

Complaint

EXHIBIT B

PRODUCT  KENMER COLOR BLASTER
TITLE:

PROGRAM  STATION BREAK
STATION  WPIX

ANNCR: Get the feel of the real
Color Blaster] CHORUS: The super
hot way

ENTALPERS AND STrH 1 o T D I AALRTLLY

CHORUS: The real Color Blaster.
AMNNCR: Extra pans and hot new
stencils sold separately.

Exhibit B

4150 AVAILABLE IN COLOR VIDEO-TAPE CABSUTTE
Nda Rz TY Roporks smdoarrart 1o gyt exrurery o emsteresl spphed by ¢, o comt b rrpemsbl loe ke ot armsssoes
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£9 1793 3

[NEW YORK) 3579

to spray with a blast of air, BOY:
Wow!l MEN SING: Pump pump,
spray,

Get the feel of the real Color
Blaster. {MUSIC OUT)
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and _

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Grey Advertising, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its principal office or place of business at 777
Third Avenue, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject *
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER
L

It is ordered, That respondent Grey Advertising, Inc., a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
advertising, promotion, offering for sale, sale, or distribution of any
toy in or affecting commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

A. In connection with any advertisement depicting a
demonstration, experiment or test, making any representation,
directly or by implication, that the demonstration, experiment, or test
depicted in the advertisement proves, demonstrates, or confirms any
material quality, feature, or merit of any toy when such
demonstration, experiment, or test does not prove, demonstrate, or
confirm the representation for any reason, including but not limited
to:

1. The undisclosed use or substitution of a material mock-up or
prop;

2. The undisclosed material alteration in a material characteristic
of the advertised toy or any other material prop or device depicted in
the advertisement; or

‘3. The undisclosed use of a visual perspective or camera, film,
audio, or video technique;

that, in the context of the advertisement as a whole, materially
misrepresents a material characteristic of the advertised toy or any
other material aspect of the demonstration or depiction.

Provided, however, that notwithstanding the foregoing, nothing
in this order shall be deemed to otherwise preclude the use of fantasy
segments or prototypes which use otherwise is not deceptive.

Provided further, however, that it shall be a defense hereunder
that respondent neither knew nor had reason to know that the
demonstration, experiment or test did not prove, demonstrate or
confirm the representation.
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B. Misrepresenting, in any manner, directly or by implication, any
performance characteristic of any Colorblaster Design Toy or any
other toy.

II.

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as a dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the respondent which may affect
compliance obligations arising under this order.

II1.

1t is further ordered, That respondent shall, within thirty (30) days
after service of this order, distribute a copy of this order to each of its
operating divisions and to each ofits officers, agents, representatives,
or employees engaged in the preparation or placement of
advertisements or other materials covered by this order. '

IV.

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

1. All materials that were relied upon in disseminating such
representation;

2. All tests, reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers, and complaints
or inquiries from governmental organizations; and

3. Any and all affidavits or certificates submitted by an employee,
agent, or representative of respondent to a television network or to
any -other individual or entity, other than counsel for respondent,
which affidavit or certification affirms the accuracy or integrity of a
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demonstration or demonstration techniques contained in a toy
advertisement. '

V.

This order will terminate on October 30, 2016, or twenty years

- from the most recent date that the United States or the Federal Trade

Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;
" B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph. '

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

VL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, and at such other times as the Commission
may require, file with the Commission a report, in writing, setting
~ forth in detail the manner and form in which it has complied with this
order. ‘ '
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IN THE MATTER OF

GREY ADVERTISING, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Dockét C-3691. Complaint, Oct. 30, 1996--Decision, Oct. 30, 1996

This consent order prohibits, among other things, the New York-based advertising
agency, that handled The Dannon Company's Pure Indulgence frozen yogurt
account, from misrepresenting the fat, saturated fat, cholesterol, or calories in
any frozen yogurt, frozen sorbet, and most ice cream products.

Appearances

For the Commission: Rosemary Rosso and Michael Ostheimer.
For the respondent: Leonard Orkin, Kay, Collyer & Boose, New
York, N.Y. ,

COMPLAINT

- The Federal Trade Commission, having reason to believe that
Grey Advertising, Inc., a corporation ("respondent"), has violated the
provisions of the Federal Trade Commission Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Grey Advertising, Inc. is a New
York corporation, with its principal office or place of business at 777
Third Avenue, New York, New York.

PAR. 2. Respondent, at all times relevant to this complaint, was
an advertising agency of The Dannon Company, Inc., and prepared
and disseminated advertisements to promote the sale of Dannon Pure
Indulgence frozen yogurt, a "food" within the meaning of Sections 12
and 15 of the Federal Trade Commission Act.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commierce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for Dannon Pure Indulgence frozen
yogurt ("DPI"), including but not necessarily limited to the attached
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* Exhibit A. This advertisement contains the following statements and

depictions:

VIDEQ

BEWARE: THE:

FOLLOWING -GRAPHIC IMAGES
MAY PROMPT FEELINGS OF
GUILT AMONG VIEWERS.
Close-ups of frozen dessert.

Super: HEY

Super: IT'S OK

Man with frozen dessert container.
Scoops of frozen dessert falling into
dish.

Super: It's FROZEN YOGURT
Close-up of container of DPL
Woman eating DPL. Super: It's Pure
Heaven :

Scoops of DPI variously identified in
supers as caramel pecan, heath bar
crunch, and cookies n cream.
Containers of DPI.  Super: New
Dannon Pure Indulgence Frozen
Yogurt :

Scoops of DPL.  Super: PROCEED
WITHOUT CAUTION

AUDIO
Announcer: The following graphic

~ images may prompt feelings of guild

among Viewers.

Announcer: New Dannon Pure
Indulgence Frozen Yogurt.

Announcer: Very well.. Proceed
without caution.

(Exhibit A, television advertisement).

PAR..5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisement attached as
Exhibit A, respondent has represented, directly or by implication, that
Dannon Pure Indulgence frozen yogurt is low in fat, low in calories,
and lower in fat than ice cream. : '

PAR. 6. In truth and in fact, at the time the advertisements were
disseminated, certain flavors of Dannon Pure Indulgence frozen
yogurt were not low in fat, not low in calories, and not lower in fat
than many ice creams. Therefore, the representations set forth in
paragraph five were false and misleading. |

PAR. 7. Respondent knew or should have known that the
representations set forth in paragraph five were false and misleading.

PAR. 8. The acts and practices of the respondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the -
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT A

THE FBLLOWING GRAPHIC IMAGEY
MAY PROMPT FEELINGS OF

IMONG VIEWERS.

ANNCR: The following graphis MUSIC: AUSIC.
ages may grompt feelngs 2t
iucl dMONg viewers

MUSIC-

- T w

s T bR \Ls.C.

fure Indulgence™
Frozen Yogurt™
I

voAy +E ON VIDEO-TAPE CASSETTE
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and -

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Grey Advertising, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its principal office or place of business at 777
Third Avenue, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. '
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ORDER
L

It is ordered, That respondent Grey Advertising, Inc., a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
advertising, promotion, offering for sale, sale, or distribution of any
frozen yogurt, frozen sorbet or ice cream product (excluding all other
food or confection products in which ice cream is an ingredient
comprising less than fifty percent of the total weight of the involved
product) in or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
misrepresenting, in any manner, directly or by implication, through
numerical or descriptive terms or any other means, the existence or
amount of fat, saturated fat, cholesterol, or calories in any such
product. If any representation covered by this Part either directly or
by implication conveys any nutrient content claim defined (for
purposes of labeling) by any regulation promulgated by the Food and
Drug Administration, compliance with this Part shall be governed by
the qualifying amount for such defined claim as set forth in that
regulation.

1L

Nothing in this order shall prohibit respondent from making any
representation that is specifically permitted in labeling for any frozen
yogurt, frozen sorbet or ice cream by regulations promulgated by the
Food and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.

II1.

1t is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as a dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the respondent which may affect
compliance obligations arising under this order.
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IV.

It is further ordered, That respondent shall, within thirty (30) days
after service of this order, distribute a copy of this order to each of its
operating divisions and to each of its officers, agents, representatives,
or employees engaged in the preparation or placement of
advertisements or other materials covered by this order.

V.

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

1. All materials that were relied upon in disseminating such
representation; and

2. All tests, reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers, and complaints
or inquiries from governmental organizations.

VL

This order will terminate on October 30, 2016, or twenty years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.
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Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

VIL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, and at such other times as the Commission
may require, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with this
order.
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IN THE MATTER OF

RUSTEVADER CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9274. Complaint, Aug. 30, 1995--Decision, Oct. 30, 1996

This consent order prohibits, among other things, David F. McCready, a
Pennsylvania-based former owner and officer of RustEvader Corporation,
from representing that the products he markets are effective in preventing or
substantially reducing corrosion in motor vehicle bodies or making any
representation concerning the performance, efficacy or attributes of such
products, unless such representations are true and the respondent possesses
competent and reliable evidence to substantiate such claims, and from
misrepresenting the existence or results of any test or study. In addition, the
consent order requires the respondent to pay $200,000 in consumer redress.

Appearances

For the Commission: Michael Milgrom, John Mendenhall,
Brinley H. Williams and Dana C. Barragate.

For the respondents: Keith Whann and Jay McKirahan, Whann &
Associates, Dublin, OH. Mark Wendekier, Patton, PA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
RustEvader Corporation, and David F. McCready, individually and
as an officer of RustEvader Corporation (referred to collectively
herein as "respondents), have violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent RustEvader Corporation a/k/a Rust
Evader Corporation, sometimes d/b/a REC Technologies ("REC") is
a Pennsylvania corporation with its office and principal place of
business located at 1513 Eleventh Avenue, Altoona, Pennsylvania.

At times material to the allegations of this complaint, respondent
David F. McCready ("McCready") has been the president and an
owner and director of REC. His business address is the same as that
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of REC. Individually, or in concert with others, McCready has
directed, formulated and controlled the acts and practices of REC,
including the acts and practices alleged in this complaint.

PAR. 2. Respondents manufacture, label, advertise, offer for sale,
sell, and distribute an electronic corrosion control device for use on
automobiles, trucks and vans (hereinafter "motor vehicles") under the
names Rust Evader, Rust Buster, Electro-Image, Eco-Guard and
others (referred to collectively herein as "Rust Evader").

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act. ,

PAR. 4. Respondents have disseminated, or have caused to be
disseminated, advertisements and promotional materials for the Rust
Evader including, but not necessarily limited to, the attached Exhibits
A through E. These advertisements and promotional materials
contain the following statements:

(a) Rust Buster Electronic Corrosion Control
This is the original multi-patented Electronic Corrosion Control for automobiles.
Over a decade of test market experience and Consumer satlsfactmn guarantees our
product as the best in today's hi-tech market.
MOST COMMONLY ASKED QUESTIONS
What can I expect from this product? Corrosion rate is reduced and auto body life
is extended.

The Rust Buster C.D.O.L interferes with the rusting process. Since the rusting
process is gradual, the amount of energy consumed is very small. Rust Buster
C.D.O.L effectively reduces corrosion rate.

Rust Buster C.D.O.1. provides a source of free electrons that interfere with couplmg
of ferrous metal electrons with oxygen -- reducing the corrosion rate.

. complete interference in the rusting process cannot be expected, but rust
retardation is dramatically demonstrated.

You want your car to look good while you're driving it, when you are ready to sell
or trade it and particularly if you decide to give the car a major overhaul. If you
lease a car, you are responsible to maintain a certain cosmetic standard or pay a
penalty. Rust Buster C.D.O.1. wants your car to last and maintain its maximum
value.

Over a decade of proven effectiveness. Thousands of satisfied customers. Inside-
out & outside-in corrosion reduction. (Exhibit A)

(b) The invisible shield of protection for your vehicle!
The invisible shield of protection used worldwide!
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Protect your car, truck or van 24 hours a day -- rain or shine -- with the world
leader in electronic automotive rust control! The RustEvader * system retards rust
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks,
scratches and abrasions won't deteriorate into rust-through damage from the outside
in -- or inside out. The RustEvader* system safeguards your investment. . . -

-~ helps increase your car's value at trade-in time

-~ protection against rust-through damage as result of stone chips, abrasions, salt,
snow, sleet and sea-spray

-~ the original multi-patented electronic corrosion control device

- over 10 years of consumer satisfaction

Your best investment in your vehicle's future value!
*See printed warranty for exact description of warranty coverage and exclusions!
(Exhibit B)

(c) Rust Evader ‘
ELECTRONIC CORROSION CONTROL
The RustEvader interferes with rusting process. Electro-chemists have made great
progress in understanding corrosion. RustEvader Corp. has applied the results of
this progress in developing the RustEvader Automotive Corrosion Control System
and since the rusting process is gradual, the amount of energy consumed is very
small -- RustEvader reduces the corrosion rate.
RustEvader Electronic Corrosion Control gives you unmatched protection from

“salt, snow, sleet and sea spray corrosion. Rust perforation (rust-through) from

either side of the sheet metal is warranted not to occur on your vehicle.

THE INTELLIGENT APPROACH TO PRESERVING AUTOMOTIVE APPEARANCE
*  Established track record in reducing corrosion -- documented by users.
*  Recapture your investment at trade-in time. . .for New and Used cars. (Exhibit
C)
(d) Now!! ELECTRONIC CORROSION CONTROL
Rust Evader Automotive Corrosion Control

The Rust Evader interferes with the rusting process. . . . Environmental conditions
that promote rusting also prompt a counter response from the RustEvader system.
Energy for the electron bath is provided by the car's battery and since the rusting
process 1s gradual the amount of energy consumed is very small -- RustEvader
reduces the corrosion rate. "The Logical Choice for Controlling Rust" (Exhlblt D,
reduced copy of dealer display board)

(e) The Rust Buster system Beats Rust! -
The Rust Buster system keeps your car, truck or van beautiful for years! Common
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll
save on costly autobody repairs and preserve your investment!
The Rust Buster system also offers unmatched protection! Unlike traditional
undercoatings, it protects hard to reach, corrosively vulnerable areas by impressing
electrons throughout the metal body panels of the vehicle and interferring [sic] with
oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced
copy of dealer display board)
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PAR. 5. Through the use of the trade names "Rust Evader" and
"Rust Buster" and the statements and depictions contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to theé promotional
materials attached as Exhibits A-E, respondents have represented,
directly or by implication, that the Rust Evader is effective in
substantially reducing corrosion in motor vehicle bodies.

PAR. 6. In truth and in fact, the Rust Evader is not effective in
substantially reducing corrosion in motor vehicle bodies. Therefore,
respondents' representation set forth in paragraph five was, and is,
false and misleading. ,

PAR. 7. Through the use of the trade names "Rust Evader" and
"Rust Buster" and the statements contained in the advertisements and
promotional materials referred to in paragraph four, including but not
necessarily limited to the promotional materials attached as Exhibits
A-E, respondents have represented, directly or by implication, that at
the time they made the representation set forth in paragraph five,
respondents possessed and relied upon a reasonable basis that
substantiated such representatlon
-~ PAR. 8. In truth and in fact, at the time they made the

representation set forth in paragraph five, respondents did not possess
and rely upon a reasonable basis that substantiated such
representation. Therefore, the representation set forth in paragraph
seven was, and is, false and misleading.

PAR. 9. In connection with the promotion and sale of the Rust
Evader, respondents have disseminated or caused to be disseminated
to distributors and dealers materials to conduct a demonstration of the
efficacy of the Rust Evader. Respondents have also disseminated
depictions of the same demonstration, of which Exhibit G, attached
hereto, is an example. The demonstration places two pieces of metal
In a transparent tank containing salt water. One piece of metal is
connected to a Rust Evader and the other is not. In connection with
this demonstration, respondents make, and instruct the distributors
and dealers to make the following (or similar) statements:

This Laboratory Test provides the "worst case scenario" to test RustEvader
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The
RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G)

PAR. 10. Through the use of the depictions, materials and
statements set forth in paragraph nine, respondents have represented,
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directly or by implication, that the demonstration described in
paragraph nine accurately represents how the Rust Evader protects
motor vehicle bodies from corrosion.
~ PAR. 11. In truth and in fact, the demonstration described in
paragraph nine does not accurately represent how the Rust Evader
protects a motor vehicle body from corrosion. The process utilized in
the demonstration -- impressed current cathodic protection -- is much
more effective under water than under conditions that a motor vehicle
would normally encounter. Therefore, respondents' representation set
forth in paragraph ten was; and is, false and misleading.

PAR.12. In connection with the promotion and sale of Rust
Evader, respondents have disseminated or have caused to be
disseminated, to distributors and dealers, reports of laboratory and
other tests performed on the Rust Evader. Some of these reports
represent, directly or by implication, that the reported test constitutes
scientific proof that Rust Evader is effective in substantially reducing
corrosion in motor vehicle bodies. In addition, respondents have
represented orally, directly or by implication, that these tests
constitute scientific proof that the Rust Evader is effective in
substantially réducing corrosion in motor vehicle bodies.

PAR. 13. In truth and in fact, such tests do not constitute
scientific proof that the Rust Evader is effective in substantially
reducing corrosion in motor vehicle bodies. Therefore, respondents’
representation set forth in paragraph twelve was, and is, false and
misleading.

PAR. 14. In connection with the sale of the Rust Evader,
respondents have provided purchasers with a limited warranty in the
form attached hereto as Exhibit F. That warranty contains the
following provision: '

INSPECTIONS REQUIRED: The vehicle must be inspected every 24 months within 30
days of anniversary of installation date, by an authorized Rust Evader Dealer who
may charge his current labor rate up to one hour for the inspection. FAILURE TO
HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THE WARRANTY.

PAR. 15. The warranty provision described in paragraph fourteen
is in violation of Section 102(c) of the Magnuson-Moss Warranty--
Federal Trade Commission Improvement Act (15 U.S.C. 2302(c))
because it conditions a warranty pertaining to a consumer product
actually costing the consumer more than $5 on the consumer's use of
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a service (other than a service provided without charge) which is
identified by brand, trade, or corporate name.

PAR. 16. In providing advertisements, promotional materials and
product demonstrations, such as those referred to in paragraphs four
through thirteen, to their distributors and dealers, respondents have
furnished the means and instrumentalities to those distributors and
dealers to engage in the acts and practices alleged in paragraphs five
through thirteen.

PAR. 17. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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THE INTELLIGENT APPROACH TO
PRESERVING AUTOMOTIVE APPEARANCE

Technalogy That Works.
Benefits You'll Appreciate.

Over a decade of proven effectiveness. .-
Thoasands of satisfied customers. i
Inside-out & outside-in comrosion reduction
Transferrable 10 a second automobile.

: Nomtﬂfammthyourvmck'smufm i
warranty. e n
Uses less power than the car’s clock.
No boles drilled - mtobudymtcgnqrwptumod.
Safe - no hazardous chemicals. ..

Lisbility Wmnnes.Acompmhmﬂve Sl nnllmn ‘e

dollar product liability policy is underwritten by major .

vl

@ & & 0 @

HUE

a5 8 8

fpsti

EASY INSTALLATION - INSTALLS UNDER THE
HOOD IN JUST 20 MINUTES,

pem——— O|STRIBUTED BY

“Rust Buster®” is a Registered Trademark of
Rust Evader® Carp., Altoona, PA.
Entire contents Copyright® 1993, Rust Evader® Corp.. Altoona, PA.
All Rights Reserved
“Rust Buster®® system U.S. Patents #4, 647,353, #4,828,665,
4,015,808, #4.921,588, #4,950372, and #5, 102,514,
Foreign Patents Pending

3.
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EXHIBIT A

Giust nuster @

991

ELecrronic CORROSION CONTROL

AIMuduangmdmhpmzdﬂmkaanudmComM N
_forautonwbda Owra decade of test market experience and

sal i1fa

wday: hi-tech nuxrhr

our product as the best in'

MQST COMMONLY ASKED QUESTIONS

«  What can | expect from this product? Corrosion rate is
reduced and auta body life is extended.

« Wil this product effect any other electrical componentin my
vehicle” If property installed, No!

« If my car has been chemically rustproofed. is this product
compaubie with Rust Busier'” Yes.

+  Since tnis product consumes a small amount of elecincal
energy. how Jong would 1t take 10 drain my battery below
staring power” Up to 30 days.

«  How long i this product guaranteed? it is guaranteed for as
long as you own it. Replacement - Free of charge. .

< What kind of vehicles can benefit fram this produci?
automobile manufactured after 1980, and most light trucks
and vans.

«  lIsittransferrable from vzhicle 1o vehicle” Yes, however the
purchase of a reinstallation kit is necessary.

< Do jou fuee custoiner asitaice available? Yes, througr <
nationwide WATTS number, 1-800-458-3474.

OUR PRIDE IS CUSTOMER SATISFACTION
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EXHIBIT A -

The Rust Buster® C.0.0.1. interteres with the rusling process. Since the rusting pracess is gradual, the
armaunt of energy consumed is very small. Rust Busrar® C.0.0.1. effecuvely requces corrosion rate.

The most common way of preventing
utomotive corrosion is to apply a barrier
between oxygen and the metal. This is why we
paint automobiles. The paint is a suitable barrier,
When the metal loses paint or is incompletely
painted, corrosion begins and continues until all
of the metal is converted to an oxide or rust.
Extra bammers have been developed such as
undercoatings, rustproofing and paint sealants;
but thev are effective only as long as they
insutate the meral from oxvgen. Paint,
rustproofing and sealants are known as
di-electrics (not permitting electron transfer). As
long as these di-electncs are in place without any
small breaks. cracks. or crevices. nicks. scratches
or stone chips. the automotive body has a fair
chance of surviving the environment. However,
in the real world, a constant attack is underway
to break down these barriers. Once broken. the
bamers permit the migration of electrons from
Iron to oxygen — the result is rust and corrosion.
Rust Buster® C.D.O.I. provides a source of free
electrons that interfere with coupling of ferrous
metal electrons with oxygen — reducing the
corrosion rate.

Capacitive Discharge Oxidation [nterference
“CDOI"

Since automobiles are produced essentially rotally
coated with a di-electric barrier of paint and
rustproofing, the need to protect breaks in these
barriers is of significant importance. The Rust
Buster® C.D.0.1. forces electrons to escape or exit a:
the very site where the barrier has Sroken down or
wom away “CDOI" effect. Compromises had to be
considered in the Rust Buster® C.D.0.I. design.
Therefore, complete interference in the rusting
process cannot be expected, but rust retardation is
dramatically demonstrated.

You want vour car to look good while you're
drving it, when vou are ready to sell or trade it and
particularly if vou decide to give the cara major
overhaul. If you lease a car. vou are responsible to
maintain a certain cosmetic standard or pay a penalty.
Rust Buster® C.D.0.1. wants your car to last and
maintain its maximum value,

Exhitie A Puyge 2

122 F.T.C.
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EXHIBIT B

W from
W Rust€vader:

Distnbuted By:

The
invisible
shield of

protection
for vour
vehicle!

Warld Headquarters:

RustEvader Corporation

1513 Llth Ave.. Alicona, PA 16601, USA
800/438-2474 + 8149558700 » fax: §14/943-3752

s Wullds l.eadinj: : ‘_ _'f_:_
- Electranic Automotive
Rust Control System?

B it 3 A Ko

Uxtibe B el 2n 2
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EXHIBIT B

The invisible shield BT

of protection used ._-' . electrunic techmology
<10 oo by Rust€vader** i
WO[‘ldWlde a The environmentally intelligent
: " approach to protecting your

b e
helps increase vour car's value at trade-in time
protection against rust-through damage as a

Protect your car. truck or van 24 hours a result of stone chips. abrasions, salt, snow, sleet
) and sea-spray

da}' — rain or shine — with the world the anginal multi-patented electronic
leader in electronic automotive rust corrosion-control device

. pver 10 vears ol consumer satistaction
1 v TE gy : ; : 4
control! The RustEvader™* sysiem nearly one million installed worldwide I

retards rust and corrosion. and protects « limited transterable lifetime new vehicle :
vour vehicle with a lifetime guarantee. warranty* and used vehicle warranues*
: = available

Common nicks. scratches and abrasions

won 't deteriorate into rust-through

damaege from the outside in — or inside . « won't interfere with vehicle electrical systems
= made in the USA!

out. The RustEvader®* system : \

Safeguards vour investment — and hCIPS Yourﬁgst lnpﬂmm ln your

preserve the snvironment!

insured by major intemational underwnters
won 't invalidate vour vehicle’s warranties

3See printed warranty for exact descrig tiomof warranty mmgundeldmmns. y

- © 1992 » *RustEvader™ is patented and tradenjarked by RustEvader Corporation; Altoona, PA.

Talipnr O Paee Tea 2
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The Original Patented

Rust Evader

Speaficaucas: Anode Composiooa ' Carbosil™ Capsules” nan ssenficual
Ingat Voluge: 12 Yolt OC Command Module Siz=: 3% 1 T

Ground: { —) Negaave Anode: 7 x (D)

Current Draw: 1.4 ma Weight: § oz,

RustEvader® Wants Your Car To Last
peaple who care about their

RustEvader® products were designed [or
ance and effect on =
AUST CONIROL 1288

car and understand the value of careful mainten
thetr pocketbaok. RustEvader® wants your car to last and m

it's maximum value.

aintain

Made in the US.A.

The World’s Leading Electromic
Rust Control System

Ask your dealer about RustEvader®

= Radiator Protector

= Pant Protector
= Engine Oil Addiave

* Fabnc Protector

DISCLAIMER

The warranty discussed n this brochure s for infar-

mananal purposes only Your warranty appheanon

prowides the detuls of the wamanty Please read it
. tharoughiy

U.5. Patents 4. 921. 588
9

RustEvader Corp 1513 ith Avenue P.0 Box 35!
Alioona. PA 1660] 814-944-8700
1 800-458-3474

*Earmre Comrrmui Cagrrght® | 990 Rusif vader Corp  Alamssid Pa Al Rigay Aeir—d
Rusifvager®  ALL®  Power Pemde® e reqimered wademarss of Raskemser Corp
Alsgana P4
Rust Evade® Spem (05 Posems €
#4888 122
Forrigm Pasest Prading

o 38 4 930 JT2, Pomwr Pomuer® adlime US Pemrnd

qoe ol -

Extimt € i
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EXHIBIT C

Rust €vc|r"

ELECTRONIC CORROSION CONTROL

The *RustE vader® interferes with rusung process. Elecoo-chemusts have
made great progress in understanding conmtion. RusiEvader? Corp. has
spplied the results of this progress developing the RustEveder®
Automouve Corrosion Conwal System and since the TusTNg process
gradual, the amount of energy consumed s very small—RustE vader®
reduces the corrosion rate

RusEvager® Elecuronic Corrusion Control £1ves vou unmaiched pro-
tection from salt. snow. sleer and sea soray corrosion Rusi
perioration (rusi-trougn), s 1§ waanied
1ot 10 occur on your vehicle. (see dctuar warranr for detarls)

This 15 the onginal mulu-patenied Electronic Cormosion Coatrol for
automotiles Over 10 years of consumer sausfaction and test ket
expenence puaraniers your dealing with the best and wilh the respect af
the marketplace

THE INTELLIGENT APPROACH TO
PRESERVING AUTOMOTIVE APPEARANCE

RustEvader® emphasizes customer satisfaction
thousands in service worldwide.

Estabtished track record in reducing carrosion

— documented by users,

Recapture your investment at trade-in time._for New
Used cars.

Used car warranty :vﬂlbledq:endhgupon age of ve
and mileage,

Limited lifetime new car warranty, transferable to a sed
owner, ’

RustEvader® warrants that should the sheet metal of
vehicle be perforated with/by rust, we will fix the ho
Consult RustEvader® Warranty Application for ¢
description of coverage and exclusions.

Lnsured by major insurance companies,
RustEvader® is transferable from car to car.
Limited lifetime new car warranty available in the
and Canada. '

Optional 10 year Imuted new car warranty avai
worldwide.

Anodes el

This Laboratory Test® provides the “worst case scenar
to test RustEvader® Technology. Two (2) iden:t
pieces of sheet steel are suspended in salt bath. 1
RustEvader® protects Sample “A™ while Sampiz *
rusts scverely,

Exhitne ¢ Dygez oo
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EXHIBIT D

THE BIIFL USRI APPROACH 9
PARSERYVIIG AUTOANTVE APPEARANCF

. « Revaprr
for New

The Logiral Choice [nr Controlling Nust™

ronvestmen: a tradean sme

T PUSINE D wEss
= d Used cars

shaader ™ empthiase e s s e w s

ands an service worklwd

«ly et s CAT WATEARN transivranie o
ey o e

* Used (ar warr, s avalable Jdesending uprer age w0
vehicle and muleage

Tromude rUShing aise pPromet 3 Iounier
» Insured by 2 matar insurance company

Fvades” svatem Energy tor the
oy a7 Dattery gnd <im0 the
the amaount of eneey Corsumed # Maotection vou 2ar keep and fake Wwith you when
vou seil vour car

respansy tram e R

A g e & RustEsader® the onginal patented prtechion

FUSHIAE PRACOSS *S rad

S e smali = Ry ader” e duces tha corrosin e
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EXHIBITE

~NOW!

—Rust Buster

- WORLD’S LEADING AUTOMOTIVE
\ ELECTRONI(\: RUST CONTROL SYSTEM/

The Rust Buster® System Beats Rust!

—
iy rustproafing methods
v car’s clack
ey
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EXHIBIT F

RUST EVADER:
Electronic Corrosion Control
LIMITED WARRANTY

EXHIBIT

Tigshg Sarst

15

e TN At ST VADLE LR %)
| g At mat Crmplasd (R0 wp(d
oSS ECd ran

: iAo BalE U DAT CF Masat LT
- : N
ALl b - e ", woolL 2]
i i
NEW VEMICLES H usk VEHICLES
3 LFETIME LIMITED WARRAKTY [s IRTPET LTS =TSR TR - CR B R R EAL
TR (RATTD wassan Y A YW (mAT(] waRtaTY ALt U H e

“ectronwe Cortgtian Contrar wn nstafied by ia morred Rugt Evager Do 271 =x e
"4 (iR 2arioralion Sy (vaT) dunag TR ferm ol g nm iEd N AT

i gt e ont Evace
¢ veriy 11gm ey

“AMS AND TONDITICHS Fust Snader 130 @
AERICHE 3 R USED veingie B TN gehined, il 210tect
aqueglier meaes Timaeg waraehy’ |

$LICTACKIC S2RA55ICN SINTBOL YT Aut Sader S5rp waratis (At e Nyt Evager Eiectrome Camrosian Janirol Unit when #31a1ed 0 1 e & Jua!
enCse 1% dEIET0ed 430V 1 et Trom S'ECTL A maMrl AT worvmIngfed 30d 4 2ecessary sll be ountd mitout charge by Aust Even Gar

HEW VEN! TETIITISN A Sew vRnecie o o0e wiign wat munulaciuled wnitun 15 manths of Uhe dalg of thrg wamAly Ing fas §T0 mees 30 lewer ongua =
Apnal seveer fgf 1531 fewer 2178 $ust vencgie Ty be wacranded (07 41 hlenme

ire dfe of thig wazranty dad Ras 150500 Tdes 3t "o

A 1 3 e PanuIced aithin ] ye;
Aled 'of 6 yRIre: 4 gt O e 10 fad aedrs old. ¥ ¢ wIAND

4104 01 e AnC'e g 30e sear 31 9reeE | T 3E
Pa? (020 70 e cegrs w2 Ly 3 wirranned for ) wedts

UI§ WARRANTY oy npwe % yted vehiclt Gercnbed Reeen of warranted ool 19 sl My (s damage thal pertcates e matatl o
ig 1ypoort. i howis), 1 guiiedt, vant wndaw (1l o3¢ handle gunbiag, Taear =
mauAting aultr 1701 3N, A1 400F DINTH. -~ ot 28l geery, rent . 1ear e O aTTe T
hghing §E1E DYy 2amgoneats, heod Juler Sheet metaf, hood ngr theel melal front fender Juler (et metal, heachs™
g =3unung ISEemakes Vi e fananid ugnieg Bysemhes SUDONRa 45 INguUel EdETRRL, i6ngr ot Terdet sheet matal and HAVIAGEr companiment £
1= 231 404 4901 J5TEM3ia LTS TEMIEr 2001 DOYE 3nd 38 LOMBLE BTG 404 mnge MECnatMY
ua Breas ineruding ‘11 NG Suspert maountingt, sane- front grll sutoe:
warey gwer Aot Sody finating o't and JHSEIGH COmQnT

3 Tub ~al e 10 yegme Sder gine Lok eI QECIAGETT, HECITCH SYEET 4
& viled agas, T Ay darage minn ihe dessgaated ceis wiugh fag resulled
g 1 Batteryacd 1mage 4 Some

CYCLUSIONS ! M peds Sel eied b S50 dres
TUIPERTIoNn §nC J7aTe Wt *
solior geoetst 147
EILRLE L

oo JracTEaE iy 3 ergenmentyl watk st

5 el SUe 121 T

e L LTI E Tl L
390% saige 2 Ve AIRCIE

e g unoned Mot Sace 2oy e e
VQISS THE WARRANTY

qt

- FAILURE 13 HAVE EHI

5 wettin 30 Givd 3F anneersan of ingiaiaton <.
E INSPECTED A8 AEGUIRED

o sulsciyres of IRt was in efteet 1l lime thes Rusl Evade” sy
er{ing «B TR 101 2T denacy Py 74 4180 e ofluct 11 A0 guch oiRer wamanty TEtE 0° f i erlech. 372 %y Ty
qnty gmrgr Mgl (LN venCe 2ong wilh B warrachy dOCument (0 20 suihonied Rt Evaoer Deaser sl
ponar SATUGE Whate SES53%e Swner (A Y1V Vet 12 2ester amed undet “353 Evaaer Orat
1§ 10 STanIQ Y F1gar INgR Covid have ekt by oecuered wittin J0 45t
i gy evenl, e DL Jav of g Term of I waranty ¢ the st diy 8w CIBNM My e (it prowmg A hoa fady wwiien the 30-day

AEPAIRS - TLAIMS Az urg qubiect 10 £7°f MIaction ot (¢ veiicte and apgeoval by Auat Evader Carp Rust Evades Carp 3 A32respnnsite “ar
2ot ol Ut epaved 41ext 1 he paend caors N (he real of IRg venec! £1 D108 on wall DY TEDIED 0 0oy UTYRY INE wAMBNtS 110 3D It Ul
21 525 00 110 be pird by vANIg Twnar) o 1ACh VRl CLIM METR

~NANSFET OF WARRANTY {ipon change of owmeri=g
Dosqt Evade Desst AspATIS I vihecse (vl v 10 1anster 4ad a €20y of

g vehicie e DataNCY Of the HIm of Iha ity Tay B Irumalerred fo 12€ A Owrer SrTwded 40 VT
¢ atiached tgiler ypgncaion i frared fo Sin! Evader Carp

INSURANCE An =yutangp 1Qicy -4 in lorce for pavmeats af (img 30 ¢ rmS howevit Pouid B maog 1 vet tort @ PUST TAY TLam PRJCIDLAL

CATATIONS DN STVERMGES TUS WARRAT™Y SOUERS ONLY TE SESIGRATED ANEAS LISTED UNDER “WHAT'S COVERED LI TER THIS WARRANTY" £30F “~
S ARRANTY DOIS 0" SOVER LTSS OF USE OF THE FwCLE O RENSAL CAR CXPENSES OR OTER INCIOENTAL 0R CONSEQUENTIAL DAMAGES IMPLIEZ wid
ANTIES UKOEN STATE AW ARE LIMITED IN DURT "5 10 HE PERITD JF :ME COVEAED KY THE WARRANTY FROM THE DA ZOF IMSTALLATION SDMES
AEAY HOT ALLOW THE ON ILC:DEMTAL DR (MLIED WANRANTY CONSEQUENTIAL DAMAGES DA LIMITATIGNS TN HTW .
LANARNTY LASTS ¥ 11 AN YOU UAY HAVE QT/ER LEGAL RIGHTS WINICH VARY FROM ST

3%

g e e ST @ T gl et 13 5 gt Eadap e The AT 3 BT

HLEI —

FJvEa g NauE

azsmess + gt - : -

LR R

Sareca Terte #3 fa0 48 drpma B4




374 FEDERAL TRADE COMMISSION DECISIONS

Complaint 122F.1T.C,

EXHIBIT G

This Laboratory Test provides the "wors( case scenario” to test RustEvader Technology. Two(2)

identical pieces of shee! steel are suspended in salt bath. The RustEvader protects Sampie "A™
while Sample “B" rusts severely. ‘ : &

Sample "A™
Sample “"B"

~ RustEvader

protected and
\ . corrosion FREE

Rust

Txliint G Page 3 w2
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EXHIBIT G

For Your Information!

How do you judge an automotive value? Ask those i the
ndustry and they will tell you that condition and appearance are
saramount in the evaiuation. If you are purchasing a new car, its
ralve several years down the road is important, So condition
nd appearance dictate the value of the car at any point beyond
day it was manutfactured. A RustEvader and good main-
+ 1ance will pay off by increasing the projected value of your
sar by reducing the rate of corrosion and retard rusting. The
JustEvader was designed specifically to ratard cosmatic cor-
usion, TF-~ normal imperfections in the paint along with small
icratche  nicks and scars are less susceplible to cancerous
ady corrosion, or that ugly, scabby appearance. It is hard to
magine that your new car s so vuinerable but just look at any
:ar that is two or three years old and you can see the devas-
ation that has already begun.
t is emsy to understand how hidden corners, bends and
hapes of sheet metal body parts are consumed by a hostile
‘nvironmant. Abrasions from sand, stone and saft and freezing
nd thawing of water activate microscopic comosion sites and
'ares in the paint that rapidly advance info body panel failure.
‘ven'galvanized sections that have been welded or bent in the
iclory-forming process are open lo attack. ;
lust and corrosion occur when the three essential in-
redients interact: oxygen, metal and maisture, (H20). The
retal provides the electrons to satsfy oxygen's craving for
lectrons. Maisture is needed to provide the pathway of elec-
on transfer from iron to oxygen. The most common way of
revenling automaotive corrosion is to apply a barrier between
xygen and the metal. This is why we paint automobiles. The
ant is a suitable bamer. When the metal loses paint or is
‘complelely painted corrosion begins and continues until all of
‘e metal is converted to an axide or rust. Extra bamers have
een develaped such as undercoatings, rustproofing and paint
2alants; but they are effective anly as long as they insulate the
etal from oxygen and walter. Paint, rustproofing and sealants
‘e known as di-electrics (not permitting electron transfer;. As
ng as these di-electrics are in place wrthout any small breaks,
‘acks or crevices, nicks, scratches ar stone chips, the auto-
ouve body has a far chance of surviving the environment.
owever, in the real world, a constant attack is underway (o
‘eak down these barniers. Once broken, the bamers permit
e migration of electrons trom won over @ moist pathway to
ygen —the result is rust and carrosion. RustEvader pravides
source of free electrons that interferes with the migration and
wpling of ferrous metal electrons with oxygen —reducing the
wrosion rate.
1pacitive Discharge Oxidation Interference “CDOI"
1ce automobites are produced essenually totally coated with
di-elecinic barnier of paint and rustproofing, the need lo
atect breaks in these barriers is of sigmificant importance. The
IstEvader forces the impressed electrons [0 escape or exit at

the very sile whnere the barner has braken down or warn aws
“CDOI" etfect. RustEvader only works where and wnen
needed. This is accomplished by pumping excess eleciron:
fo the car body crealing a condenser effect (when the
electric is essenually intact) between the car body and
RustEvader anodes. Electrons repel each other resulting
their desire to retum to @ more positive home (anodes &
atmosphere). In their escape 