inside it and it turns out that the con-

tents comprise, for example, cannabls resin.

it does not 1lie in his mouth to says "I d4id

not know the contents included resin™. On

the contrary, on those facts he must be re-

garded as in possession of it and, if not

lawfully entitled. would, therefore, be

guilty of an offense such as that charged in

the present case.
By pleading guilty. this respondent must have admitted therefore those
elements which the court would have considered neceasary to establish
to sustain a conviction. The first of course would be that the material
which the police discovered was, in fagt. cannabis resin. a prohibited
drug. The second would be the admisaion that he was, in fact. in
"possession” of such drug by reason of the fact that it waa either
in his actual custody or held by some other person subject to his
control or for him and on his behalf. Finslly the plea of gullty would
admit that he was sware that there was some extra substance in the
Binocular case which was in his home but not necessarily that he knew

it was cannabls resin.

Even if the holding of the court in Vargs v. Rogenberg (supra) is con-
siderild to be definitive and binding on what constitutes possession

for purposes of Section 212(a) (23} of the Act, It ceems clear that

this respondent by his ples of gullty admitted such dowminion and control

over the drug as would have given him the power of disposal.

The lack of a requirement that the state establish that the defendant,
in addition to having the drug under his dominion and control, also
knew that it was the particular drug whose idenity the govermment estabe

lished. is not as foreigr and outrageous to the system of jurisprudence
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of the United States as counsel for the respondent would have me

believe.

It is true that the large majority of cases involving prosecutions

for “"possession” under the Uniform Narcotic Drug Act require a

knowledge by the defendant of the existence of the narcoties where

found, in addition to the elements of immediate and exclusive control

or at least joint control or constructive possession. (91 A.L.R.(2)

810}. However, it has been held in a2 minority of jurisdictions that

such knowledge I8 not an element.

For example in State v. Bpggs, 57 Wn. (2d) 484 (1961) the court in sus-

taining the conviction of the defendant for unlawful possession of 2

narcotic drug stated as follows:

"in essence it is the appellant's contention

that awareness by the accused of the narcotic
character of the article possessed is an es-

sential element to this offense. The appellant

bases this contention upon the assumption that

an intent to possess a narcotic drug is required

to be proved under a charge of unlawful possession

of a narcotic drug. Thls assumption is erroneous.

The Legislature by 1ts enactment of controls against
the evil of the narcotic traffic through the adoption
of the Uniform Narcctlic Drug Act has made mere posges-
gion of a narcotic drug a crime. unless the possession
is authorized in the Act. RCW 69.33.230 providess

“1t shall be unlawful for any
person to manufacture, possess,
have under his control, sell,
prescribe, administer, dispense,
er compound any narcotic drug.
except as authorized in this
chapter”.

In construing this ststute in State v. Hinker,
50 th.(2d)809, 314 P. (2d) 64% (1957}, we stated:
"whether intent or gquilty knowledge
1s to be made an essentlal eclement
of this crime 1s basically a matter
to be determined by the Legislature.
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Had the Legislaturs intended tc
retain guilty knowledge or intent
a5 an element of the crime of
possession, it would have spelled
it out as 1t did in the previous
statute. The omission of the word

pith intent evidences a desire to

make mere possession or control a
crime.”

Qur holding in the Hinker case, that guilty

knowledge or intent is not an clement of the

crime of possession of narcotics under RCW

69.33.230, is controlling in the disposition

of appellant's first contention”.
See also the discussion by the court in State v. Callahsn, 77 ®n. (2d)
27 (1969} for a discussion as to what constitutes“possession™ under the
laws of the state of Washington. As the court in that decision peinted
out, possession of property may be elther actual or constructive. Actual
possession means that the goods are in the personal custody of the person
charged with possession; whereas constructive possession means that the
goods are not in actual physical possession, but that the person charged
with possession has dominion and control over the goods. As the court
there points out, in the previous case of State v. Mhite. it had been
held that where the evidence showed that the defendant had been living
on the premises for a month. sharing the rent. bringing furniture Into
the house, inviting others to spend the night, the defendant had suffie
cient dominion and control over the premises to find him guilty of con-

structive posscssion of marijusna found in the living room of the house,

although the defendant denied any knowledge of its presence.

See also the article in 58 Virginia Law Review 731 {May 1972), “Constructive

Possession in Narcotics Cases. To Have and Have MNot",
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The note In 91 ALR (2) B10, states also that the fact that possession
of narcotics is only for personal use. does not prevent it from being
"possession” in violatlon of paragraph 2 of the Uniform Narcotics Drug

Act, this contention having been uniformly rejected by the courts. Ses

for example in S v. Reed (1961 34 1.J. 554, 170 A (2d) 419. where
the eourt said that If the legislature had intended to limit the 11~
legality to possession with intent tc sell, administer, compound, and !
etc., it could have so provided. By failing to so state 1t made
"possession” only the ground of 1llegality. The court stated the person

who possesses. has the power to dispense it tc another.

The constitutionality of the lack of a requirement of sclenter in
criminal cases was discussed by the Supreme Court in U. §. v. Balipt.
258 US 30 (1922). That case concerned a conviction for violation of
Section 2 of the Narcotics Act. 38 Stat. 786, selling narcotics without
a written form issued by the Commissioner of Internal Revenues The
court said as followss

"#hile the general rule of common law

was that the scienter was a necessary :
element in the indictment and proof of i
every crime. and this was followed in :
regard to statutory crime even where the

statutory definition is not in terms in- .
cluded, there has been a modification of !
this view in respect to prosecution under :
statutes, the purpose of which would be

cbstructed by such a requirement. It is

a question of legislative intent to be

construed by the court.

It has been objected that punishment of

a8 person for an act In violation of law
when Ignorant of the facts making it so

- 24 -
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is an absence of due process of law.
Bt that objection is conslidered and

overruled in mm.;gimmmm
v, W' 218 US 87, 69, 70, in which

i+ was held that in the prohibition or
punishment of particular acts, the State
may, in the maintenance of a public policy
nrovide "that he who shall do them shall do
them at his peril and will not be heard to
rlead in defense. good faith or Ignorance".

The Court of Appeals for the Third Circult gave consideration to the
general problem of the lack of a requirement of a particular state of
mind or intent in a criminal prosecution in Y.5. v. Greenbgyum which in~
volved a prosecution for unlewfully introducing into Interstate commerce
cans of adulterated eggs. The court sald after quoting U:S. v. Balint
(supra) as follows:

“while the absence of any requirement

of mens res is usually met with in

statutes punishing minor or pelice

offenses (for which fines, at least

in the first instance. are ordinarily

the penalties), we think that interpre-
tation of lLegisletive intent as dispen-

sing with the knowledge and wilfulness

as elements of specified crimes is not

to be restricted to offenses differentiable
uron their relative lack of turpitude.

Where the offenses prohibited and made pun-
ishable are capable of inflicting widespread
injury, and where the requirecments of proof
of the offenders guilty knowlcdge and wrong-
ful intent would render enforcement of the
prohibition difficult if not impossible (i.e.
in effect tends to nullify the statute). the
legislative intent tc dispense with mens rea
as an element of the offense has justifiable
basis. Hotable among such offenses are deal-
ings in adulterated foods and drugs.”
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See 2130 the annotation at 152 ALR 753 for a gensral discussion of
prosecutions for violation of food laws where ignorance, mistake
of fact, lack of criminal intent or good faith may be present.

1 conclude therefore that the regquirements for a conviction in 1968
under the Dengarous Drugs Act of 1965, inclwding as they do as a bare
minimum the proof of or admission of possession, dominion and control,
although perheps different from the mejority of jurisdictions in the
United States, is actually followed in some states of the United States
dealing with possession of drugs. The absence of a requirement for
scienter or mens rea iz followed by the majority of courts of the
United States in other types of convictions leading to a possible
sentence to penal servitude, and is not so rspugnant to the principles
of jurisprudence of this country that Mr. Lennon's conviction should
not be recognized as a conviction relating to the possession of

marijuana.

It should be noted in this connection that the phrase "gonvistion of
vielation of a law yelsting to the possession of pariivany” is broader
than "a conviction for the possession of mariiusna”. For example, in
Natier of P~ C =, 7 IAN Dec. 100, the alien involved had been convicted
under Section 11502 of the Health and Safety Code of the State of
California for having sgreed to sell heroin but having in fact furnished
snother substance in 1ieu of the narcotic. _It was argued in the course
of that proceeding that the statute, in fact, deals with fraud and
false pretenses and 1s not a statute relating to a narcotic drug since
1t was entirely clear that no marcotic drug had in fact changed hands,
nor was such exchange even contemplated by the alien. The Board of

- 26 -
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Immigration Appeals held however that 8 conviction under the named
section was, in fact, a conviction “relating to the sale of narcotics”
and that the phrase "relating to” 1s a term of broad coverage.

A situstion somewhat analogous to the relationship between the respond-
ent's conviction and his immigration excludability exists in the body
of cases involving prosecutions under 18 USC 1407. That provision

of law requires a registration upon the crossing of a border of the
United States by a narcoties addict, user or violator, with a possible
$1000 fine or uwp to three years imprisonment ss a criminal sanction.
The annotation in 4 ALR (Fed) 616 shows that wilfulness is not an
ingredient of the statute but that it is mala prohibita.

For example, in Adsmg v. US. C.A. 9, 299 F (2) 327 (1962), the individual
concerned had been convicted in California for the possession of
marijusna and committed to the Youth Authority of that State. Me was
charged with having crossed the border without reporting his convietion
and the court excluded evidence on the effect of the expungement of his
record by an honorable discherge from the Youth Authority. The court
pointed out that Section 1407 should not depend on all of the peculiari-
ties of the laws of the various states. It was stating in effect that

& conviction for the purposes of Section 1407 ig a conviction even though
it might have been expunged by the operetion of the laws of California.

In Sadth v U.S. (1963) C.A. 9, 321 Fed. (2) 731, Cert. Den. 375 U.S. 988,
the subject had been convicted in Arkansas for a viclation of narcotic
laws and sentence had been suspended on condition that he leave the State.




The court sustained his cenviction under Section 1407 for failing

to report this conviction, rejecting the contention that the

court imposed condition of leaving the State was an unconstitutional
condition and therefore no valid convictlion under the Arkansas laws.
The court assumed for the purposes of the case that an illegal sentence
had been imposed but held that since the defendant would have been
entitled to request that he be resentenced, the {llegal sentence did

not vitiate the conviction under 1407.

In Hpsezat v- U.S. C.A. § 321 F (2) 582, (1963), the court was concerned
with a conviction under the California Health and Safety Code for agree-
ing to sell narcotlcs and selling something else, as was the concern

of the Board of Immigration Appeals in Mgtter of P - C -, 7 IeH 100
(supra}. It wes held that this was a conviction for a narcotic or
marijuana law viclation which required registration upon crossing the

border and failure to do so was & violation of Section 1407.

Thers is therefors a considerable volume of law relating to prosecutlons
for violation of 18 USC 1407 which are based on the existence of an
underlying conviction of the defendant for a narcotics or marijuana
violation where the courts have refused to consider relevant the mental
state of the defendant, the legality of the original conviction or even

its expungement under the laws of that state.

The Board of Immigration Appeals in Matter of Romandia-Heryeros.
11 PPN Dec. 772 gave considerstion toc an alien who had engaged in

activity relating to the possession of codeine and morphine.
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However, after indictment in California and while out on bail, he

left for Mexico and the California ;roceodingo were not completed.
However, under the laws of Mexico he was prosecuted in Mexico for

a crime committed In a foreign territory for a violation of law

which would also have been a crime in Mexico, namely the possession
of morphine and codeine. The Board of Immigration Appeals held that
he was deportable under Section 241{a)(11) of the Immigration and
Nationslity Act despite his conviction in a foreign state whose

only clasm to jurisdiction over the crimc was the fact that the
defendant was a national of that country, all of the alleged criminal
acts having taken place in the United States. A somewhat similar
decision was reached in Matter of Adgmo, 10 17N Dec. 393, which did
not relate to a narcotics conviction but s conviction for embezzlement
before an Italian Court for acts which had been committed entirely in
the United States. The Board of Immigration Appeals stated that the
record of a foreign conviction showing that it was a penal conviction
is conclusive evidence of the nature of a conviction. It stated that
1t could not go behind th; record to inquire into the legal status of
the tribunal other than in those rare exceptions relating to convictions
in absentia or convictions for political offenses. The difficulty the
Board of Immigration Appeals refers to is smply exhibited by the instant

case when we week to explore the delicate nuances of the state of mind

required for convlctions under the Dangercus Drugs Act of 1963.

It will be noted that Section 212(a) (23) refers to the excludabllity

of a person convicted of a crime relating to the possession of marijuang
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whereas the respondent herein stands convicted of possession of
cannabis yesin. It is urged at some length, that when Congress
used the term "marijuana” in the section of the consideration. 1t

did not intend to include “cannabis resin”.

The respondent offared in his behalf the testimony of Dr. Lester
Grinspoon. Associste Clinical Professor of Psychiatry at Harvard
Medical School whose medical qualifications qualify him fully as an
expert in this fleld. A book written by Dr. Grinspoon entitled
"Mariiuana Reconsidered” (Harvard University Press. 1971) was made
part of this record as Exhibit 13. Reference to Exhibit 13, beginning
at page 30 thereof, indicates that since 1733 the name Cannabis Sativa
has been given to the plant known as Indlan Hemp. Canmnabis Sativa is
one of a relatively small number of so-cslled hallucinagenic plants.
It is an easily grown plant, widely cultivated or growing maturally

in many parts of the world. It is a source not only of hallucinagenic
materiel, but alsc of hemp fibre and a seed oil. Although the plant
may differ widely in its appearance depending upon the ciinate under
which it is grown. it is gaherally agreed that all specimens are of &
single species. The plant and its products are referred to by & wide
number of different terms. depending upon where it is grown and where
it is used. The male and female plant differ markedly In appearance,
though both bear flowers. The chemical compounds responsible for the
intoxicating effect of cannabis are cosmonly found In a sticky, golden
resin which. during periods of the growing season's greatest heat, ls
axuded from the female flowers and it found also in the adjacent leaves

- 30 -
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and stalks. Although it is generally held that the plants active
agents are found solely in the resin preduced by the female flower
parts there is insufficient evidence to support this hypothesis.

It is possible that the other parts of the femsle and male planta may
contain active substances. The resin and resin bearing parts of hemp
are prepared for use In a variety of ways. Thrke grades of the drug
are prepared in Indla and serve as a kind of standard against which
preparations produced in other parts of the world are compared for
potency. They are bhang. ganja, and charras. The least potent and

cheapest preparaticn. theng, is derived from hemp, grown in the plains

areas and may consist simply of hemp leaves picked from door yard plants,
dried, and then crushed into a coarse powder. The resulting drug is of
inferior quality and may be smoked or made into a decoetion. GCanja, the

second strongest preparation, is prepared from the flowering tops of
cultivated female plants. The dried tops, with their oxuded resin
are genorally smoked sometimes mixed with tobacco leaves. Canja is
estimated at being two or three times as strong as bhang and 1s more

desirable and costlier.

Pure resin of the pistillate flowers is called charras, and is the
most potent of the intoxicants. The resin which 1s collected from
the plants may be treated somewhat before it is sold and consumed but
the treatments are largely mechanical in nature. The resin may be
sifted to eliminate dirt and impurities, shaped, dried, and sliced
into sheets. Charras or cannabis resin is called hashish in Egypt,

Agia Minor and Syria.

-31-
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The essence of Dr. Grinspoon's testimony 1s contained on page 41

of his book where ho states that most westerners and certainly most
Americans who use cannabis take it in a form of cigerettos which are
roughly comparable to Indian bhang in content, mode of preparation and
potency. As such, such cigarettes are about 1/5 to 1/8 the potency

of Indian charras and in general the hand rolled cigarette predominates
in the United States.

What Dr. Grinspoon is urging in his testimony is that the common usage
in the United States limits the term "marijusna” to ciggrettes composed
of the drisd leaves and perhaps seeds and miscellaneous parts of the

marijuana plant as distinct from cannabis resin which is an exudation

of the female plant during its flowering period.

The legislative history of Section 212{a) (23) and 241(a)(11) 1s not as
explicit as one might wish in defining the term marijﬁana. The term
first appeared in the Imaigration and NHationality Act of 1952 but only
in reference to activities Telating to traffic, sale or possession for
such related purposes. The statute contains no definition of marijuana.
The Narcotics Control Act of 19%6 was aimed at various aspects of the
narcotics problem. The immigration sections were only one part of the
Congressional effort, The Immigration modification was aimed directly
at specifically including mere possession of narcotics or a conspiracy
to violate the narcotic laws as grounds for excludability or deportability.
It was the Congressional balief that a conviction for the possession of
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marijuana would constitute a comvietion for the possession of nareotics

and consequently would call the sestion into ocperation.

In U.S. Code Congressional and Administrative News, B4th Cong.

2nd Session, (1956) Volume 2, page 3294, footnote #1, is found the
following quotation "general references to narcotics in this report
includes within the term merijuana which is similarly treated with

respect to penalties, ete."

It is clear therefore that in drafting the Narcotics Control Act of
1956, Congress believed that when it used the term narcotics, it was
including the term marijuana. Accordingly, there was no need for
Congress to define merijuana in a section where 1t had used the term
"narcetics”. Congress’ nisconception as to the inclusion of "martjuang”
within the scope of "narcotics” led to the subsequent court decisfons
and further amendment of the statute in 1960 to specifically include
marijuena by name. In comnection with the 1960 amendment here again
was no definition. However, in the "Narcotic Control Act of 1956
which included a number of different sections relating to different
provisions of law, all of which were enacted as a unit, entitled "The
Nercotie Control Act of 193", there occurs title 21, Section 176(a),
relating to the smuggling of u@rijuam, which specifically states "as
used in this section, the term "marijusna” has the meaning given to
such term by Section 4761 of the Internal Revenue Code of 1964."
Section 4761 defines the term "marijuana" as including all parts of the

plant including the resin extracted from any part of such plant. It

is true that Section 176(a) states "ss.used in this gection.” in
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defining the term marijuana. 1t does not seem unreasonable to me that
if Congress included the 1956 version of Section 212(a)(23) in a con-
siderably broader Act and in one portion of that Act defined marijuana,
to conclude that the same definition of marijusna would apply to all
uses of the term within the various discreet sections of the larger
Act. whether specifically added to such sections or not. It certainly
would be a bizarre interpretation of Congressional intent to believe
that Congress would define the torm for one section within the larger
Act and expect 2 different interpretation for the same term to be
applied in Section 212(a’ (23) without making a specific veference to
tho difference in mmaning. If we consider the texm tc have been
adequately defined in 1956 by the reference to the Internal Revenue
Code, such definition would continue through the 1960 awendment which

merely added marijuans disjunctively to the possession section at its

beginning.

If we assume however, that the Congressional efforts to define the term
outlined above were inedequate to reasch the term as used in Section
212(a) (23}, the question which has to be answered is what Congress would
have intended to cover by the use of the term mari juana, had the matter
received its specific attention. The record is clear in the 19%6 and 1960
amendments that Congress was attempting to make excludable and deportable
aliens convicted of mere nossession of narcotics in general and marijuana
in partieular. As indicated above. cannabls resin is the direct natural
preduct of the cannabis sativa plant. It is a resin naturally exuded

by the plant. It contains in a concentrated form the hallucinagenic agent
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which 1s the very basis for the attitude towards marijuana. To imply
that the Congress. intent as it was on reaching for exclusion and
deportation persons convicted of possession of marijuana would have
rejected_a person convicted of the possession of the concentrated
natural preducts of the marijuana plant is to corrupt statutory in-

terpretation into a fullile exercise of semantics.

Ironically enough. there have been several recent decisions to which
nelther the respondent nor the goverrment have referred me, in which

the presant contentlons of the government and respondent have been
reversed. In these cases, it is the government which urged that

marijusna and hashish were different and the criminal defendant

therein concerned that they were identical. These were cases which

arose subsequent to the decision by the Supreme Court in Legry v. U.S.
395 US 6. 89 Supreme Court 1532 (1969). In that case the Supreme Court
held unconstitutional the presumption in Title 21. Section 176{a} of
knowledge of illegal importation of marijuana arising from possession.

on the ground that there was widespread cultivation of the plant in the
United States and that there was no necessary or reasonable connection
between coming into possession of the dried leaves and a presumption of
knowledge that the same was illegally imported from another country.

In U.S. v. Piercefeld, 437 F (2d) 1188 {1971) the defendant argued that
with respect to the irrationality of the presumption of knowledge of
importation from the sole fact of possession. there could be no distinction
between hashish and mariluana. He was accused of the unlawful importation

of hashish and since there was no direct evidence of the unlawful
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importation, the court must have relied on the presumption in Section
176(a) e Court of Appeals held however that the Trial Court had
not. in fact, utilized the Presumption and that there was sufficient
evidence to Support & finding of unlawful importation of hashish.

It referred to the testimony of a chemist for the United States Customs
Laboratory who stated that hashish hag never been manufactured in the
United States and that it would be Necessary to have 62% pounds of
marijuana with the highest resin quality to make one pound of hashish
from marijusna grown within the United States.

In U.S. v. Copelis, 426 F. 29 137 (1870) (C.A. 9), the court was con~
fronted with the identical situation. In this case #lso, the government
although arguing that hashish was marijuana within the seaning of 2] usC
176(a}, the government contended that hashish wag not within the scope
of Leary v. U.S., and that by reason of climatic considerations and

the difficulty of producing domestic hashish, users would be 1ikely

to know that the hashish was illegally imported. The court concluded
that the record before it was inadequate for a Proper conclusion snd
remanded the case for finding by the trial court as to whether it had,
in fact. relied on Section 176(a) Presumption, and if g0 to grant a new
trial and explore the nature of hashish. remand the trial court

only mar{jusna.



A carefully delineated distinction between marijuana and hashish
appears to be a more recent product of increased legislative sophisti~
_cation. In paragraph 54-5.4.101 of the Virginla Code annotated.
effective April 8, 1970 the maximum punishment for the possession

of marijuana is $1000 fine and imprisorment not exceeding 12 mwonths.
However, for drugs other than marijusna the punishaent can be con-
slderably more, even for a first offender. The statute specifically
defines marijuana as meaning any part of the plant cannabis sativa but

not including resin extracted from any part of such plant and defines

hashish as distinct from marijusna as including the resin extracted

from any part of the plant cannabis sativa.

After a careful consideration of all the relevant material, I reach
the conclusion that whether considered from the point of view of ex-
pressed Congressional intent as evidenced by the specific definition
referred to by Congress in amending Section 212(a)(23) in 1956, or by
inferring that intent of Congress with regard to the definition of
marijuana which most effectively would give expression to the general
intent of QGongress in enacting that section, I reach the conclusion
that a conviction for the possession of cannabis resin is a conviction
for a crime relating to the possession of marijuana and consequently

within the scope of Section 212(2)(23) of the Act.

The next contention of counsel for the respondent is one which is basically
set forth in his letter of August 14, 1972 to the W¥all Street Journal
entitlcd “The Cultural Lag in Immigration Laws”. I
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Since the letter presents the legal situation so accurstely, it may
be quoted verbatim, where relevant.

"If John Lennon's desirability as an artist

1s acknowledged by the Immigration Service
itself, what at the same time makes him so
undesirable an alien, allegedly unable to

become a permanent resident, is a little knomn
provision of the immigration law barring from
admisslion any alien convicted of any offense,

nc matter how trivial, relating to the possession
of marijuana. A similar provision exists requir-
ing deportation of aliens who are already here.

Couxt decisions have held that this absolute
bar applies regardless of whether any punish-
ment was imposed, whether the offenso is
technically considered a crime under local
law, irrespe¢tive of the amowmt of marfjuana
possessed or other circumetances of the case,
-or even whether the offense was actually the
subject of an executive pardon. Moreover, no
extenuating circumstances, such as hardship
to American dependants, may be considered. . .

The Immigration and Nationality Act provision
which absolutely bars from admission and man-
dates the deportation of persons convicted of

& violation of any law or regulation relating

to the i1licit possession of marijuana can no
longer be justified in its present form. . ..

The trends of our modern scientists who treat
marijuana as 3 less serious social and medical
danger than tobacco and liguor, and the reduction
in the seriousness of marijuana possession cone
victions in many jurisdictions demonstrate a need
for a change in the immigration laws harsh atti-
tude towards marijuana.”

The answer to this plea for Congressional sction is contained within the
letter as well. It states:

"In the United States the authority to forsulate
immigration policy rests with the Congress and
is derived from the constitutional powsr to
regulate commerce with foreign states.”
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The government of the United States is a government of separated
powers. The function of the judicilal branch of govermment and
such judicial functions of the executive as I exercise is one of

interpretation and adjudication, not legislation.

As the Supreme Court of the United States said in Singlaiy Refining

Company v. Atkinson. 370 U.S. 19% (1962):

"The question of what change., if any,
should be made in the existing law ia

one of legislative policy properly within
the exclusive domain of Congress ~ it is
3 question for lawmskers, not law interpre-
ters. Our task is the more limited one

of Interpreting the law as it now stands.
In dealing with problems of interpretation
and application of federal statutes, we
have no power to change deliberate choices
of legislative policy that Congress has
made within its constitutional powers.
Where Congressional intent s discernable
and here it seems crystal clear, we must
give effect to that intent.”

See also such cases as Mugler v. Kapnsas, 123 US 623 (1887) which involved
a conviction for selling of beer in violation of law where Justice Harldn
stated as followss

"There 18 no justification for holding

that the state, under the guise merely

of police regulations, is here aiming to
deprive a citizen of his constitutional
rights. If <therefore, a state deems the
absolute prohibition of the manufacture

and sale within her limits, of intoxicating
liquors for other than medical, scientific
and manufacturing purpcses, to be necessary
to the peace and security of society. the
courts cannot; without usurping legislative
functions. override the will of the people
as thus expressed by their chosen representa-
tive. They have nothing to do with the mere
policy of legislation."”
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On the general question as related to the line of cases connected

with prohibition and the general history of marijuana legislation.

see the comprohensive article "The Forbidden Frult and The Tree of Knowledges
an Inquiry Into The legal History of American Marijuana Prohibition".
Richard J. B-nnie and Charles H. Whitebread. 56 Virginia Law Review,

pages 971 to 1203, Oetober 1970

One unusual aspect of these proceedings was the result of the activities
of an organization known as the National Committee for John and Yoko.
the committee organized for the purpose =f soliciting public support
for these respondents gemerally from persons of statute in various
fields of artistic endeavor, but including also well known people in
political and other fields. The testimony of several of such people

was taken in the course of these proceedings (record page 44 to 62}

In addition a collecticn of over 100 letters solicited by the national
committee for John and Yoko. were submitted as a single exhibit 15, all
endorsing the respondents and recommsnding that they be permitted to

remain permanently in the United States.

The position taken by the great majority of these correspondents is that
the respondents are sutstanding artists in their field. thet they are

of great value to the artistic life of the United States. and that the
only reason permanent residence ia being denlad these respondents is
because of their well-known opposition to war and violence and the partici-
pation by the United States in the war in Vietnam. The writers cf the

letters run the gamut from Baron Harlech of England and Mayor Lindsay of




the City of New York through every field of artistic endesvor from poet
to professor, from sculptor tc musician and museum director, nearly all

people of outstanding artistic ability.

Although counsel for the respondent has scrupulously briefed every
cther aspect of this case, he has not drawn my attention to any case
which would make this evidence relevant. Obviously the opinlion of the
witnesses and letter writers is not needed to establish the artistie
gualificationSof these respondents. The Immigration and Naturallization
Service itself recognizes them as persons of exceptionsl ability in the
arts who will be of substantial benefit to the national economy. cultural
interasts or welfare of the United States. The position of the letter
writers and presumably by inference the pesition of the respondents
sppears to be that if a sufficlient number »f gifted artistic persons
hold the respondesnts in high esteem. the provisions of the Immigration
and tationality Act may safely be disregarded in view of the overall

bencfits to the cultural life of the country as a whole.

The adjudication by artistic acclaim has of course certain serious
difficulties. Is the judicial process to be reduced to a typs of
popularity contest? If so. would the respondents be willing to abide

by the resulis of the statistical count? The Trial Attornoy has indicated
that he has recelived numbrows: letters from individuals who protest the
presence of the respondents in the United States. How many more

negative votes would be produced if a2 show of opinion was solicited

generally rather than in the limited fashion engaged in by the natlonal




committee for John and Yoko. Should the votes of creative artists
count for more than the votes of automobile workers and farmers?

What sbout the unpopuler allen. the spy, the murderer, the captaln
of organized crimej are they to be deprived of due process of law

because they are engulfed in the tide of hostile public opinion?

Mhatever value such expression of public opinion might have in an
area where Congress had entrusted the exercise of discretion to the
judge. it iz an empty academic exercise to pursu§ the matter further
where we are concerned with the strict legality of an allen's exclud-
sbility from the United States under a specific section of law. I
respect the opinions of the artistic world for wshat they are, but

find them not relevant in this particular context.

In the course of the hearings before me and in the initial brief filed

by the respondent in thls matter. some emphasis was placed on the then

pending case of Mandel v. Attoruney General, 325 F. supp. 620. It had
been urged in that case that an alien who had been found ineligible for

admission under Section 212{a)(28) of the Immigration and Nationality

Act. as a person who advocated the economic international and governmental
doctrines of world communism, has no personal right of entry but his
exclusion from the United States would result in a deprivation of Flrst

fmendment rights to citizens of the United States to have him enter

and to hear him.




However. on appeal to the Supreme Court of the United States it was
held in Kleindienst, Attorney General v. Mandel. 408 U.S. 7353, 92

S. Ct. 2876 (1972}, that the power to exclude aliens is inhorent in-
soverelgnty. necessary for maintaining normal international relations
and defending the country against forelgn encroachments and dangers -

a power to be exercised exclusively by the political brances of the
govermment., It pointed out that the Supreme Court. without exception,
has sustained Congress' plenary power to make rules for the admission
of aliens and to exclude those who possess those characteristics which
Congress has forbidden. The court pointed out that over no conceivable
subject is the legislative power of Congress more complete than it is
over the admission of aliens. The allen in that case did not. in fact.
question the right of Congress $o exclude. What was urged was that where
a provision for waliver existed for a temporary admission {i.e. such a
waiver as was granted to Mr Lennon for his temporary admission; the
refusal to grant the waiver must be limited by the First Amendment.

The Supreme Court felt that the Attorney Geheral had given Mandel a
sufficient rcason for refusing him a8 waiver and that it would refuse

to interfere with the Attorney Gencral's exorcise of the plenary power
which Congress had delegated to him by Section 212{a) {29) and 212(d)(3).
Cbviously the position of the governmwent is completely unassailable where
the statute makez no provision whatsocver for a waiver in the case of

aliens excludable under Section 212(a) (23} of the Act.

One last point merits discussion. The respondents are confronted by a

legitimate legal and emotional dilemma rising out of their fight for

- 43 -
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custedy of Mrs. Lennon's 9-year-old daughter by her former marriage.

The record indicatos that the last legal proceeding relating to this
custody was an opinion by the United States Court of Appeals for the
Third Circuit. (Anthony B. Cox v. Yokc Ono Cox. decided March 30. 1972
Exhibit 15(a)! in which the court affirmed the decision of the District
Court of the Virgin Islands modifying the divoree decree between the
parties and awarding the care, custody and control to Mrs. Lennon
subject to the right of reasonable visitation by the father. There is
also a court order In effect issucd by the Court of Domestic Relations
of Paris County, Texas on March 7. 1972 granting #rs. Lennon the custody
of the child. provided that such custody may be exercised at any place
within the territorial limits of the United States of America. Cbviously,
in order to enjoy such custody. Mrs. Lennon is required to remaln in

the United States, a requirement which 1s now made possible of sclution
by the grant of permanent residence to Mrs. Lennon. On the sther hand
it can hardly be an entirely satisfactory solution for her if Mr. Lennon
is required to depart from the United States. The situation is further
compounded by the fact that the respondents have becn unable to locate
the child and thus although they are legally entitled to her custody the
reduction of that theoretical right to practical custody has not been
achieved. Thus the "Lsw" which is enforcing the departure of Mr. Lenncn
from the United States has been unable to enforce its own edict with

regards to the custody of Mrs. Lennon's child.

However. as of May 1972 ths situation appeared to br at an indefinite

impasse. Mrs Lennon had not seen the child for over two years she



claimed that she was unable to locate the child and there is no indics-
tion as of now that sny progress has been made in that direction. There
would appear to be some question as to whether the child. In fact. wants
to return to Mrs Lennon. She appcars to have called her mother in 1971
and complained that she was being harrassed by detectives. As 3 result
the detectives were replaced by people who were personal friends of the
lLennons apparently to cont!nue surveillance. (Page 98 of record)! It
would appear that if the child is able to telophone the respondents.

and the detectives and thelr replacements are able to be close enough
to the child so that she feels harrassed., her whereabouts are not
entirely unknown. In any event although the human equitics of the
situation are apparent. they de not in any way alter the excludability
of Br. Lennon from the United States and his consequent innligiblility
for permanent residence. It lies within the power of the enforcement
suthorities of the Immigration and Naturalization Service to defer en~
forcing Mr. Lennon's departure from the United States if it could be
demonstrated that such postponement is justified by the circumstances.
This would however be merely In the nature of a postponement and would
not in any way grant him the right of permanent residence in the United

States.

It should be noted in this context that the government has not acted
without a certain degree of compassion in this matter. If the government
had seen fit to lodge an additional charge of deportability based on the
conviction of Mr. Lennon In England. a purely clerical detail the same

reasoning which has sustained his excludability would of necessity result

-45-
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in his deportsbility from the United States and under the provisions
of Sectlon 244(e; of the Act would make his actual enforced deportation
mandatory rather than permitting him to request voluntary departure

from the United States at his own expense.

Since Mr. lennon has falled to establish his lcgal ellgibility for
admission into the United States and an immigrant visa. the application
for adjustment of status under Section 243 of the Immigration and

Mationality Act will be densed.

¥r Lennon requested the privilege of voluntary departure from the
United States in licu of deportaticn in the event that his application
for prrmanent residence was denled (page 83), He is statutorily
eligiblie for such relief. He has declined to designate any country
to which he would prefer tn be sent in the event deportation becomes
necessary. His deportation will therefore be directed to England the

country of his cltizenship.

No claim of nersecution has been made as to England in the event
deportation te that country becomes necessary. This is contained in

stipulation between counsel marked Exhibit 22.

CRDER: IT IS CRDERED that the application of Yoko Cne Lennon for
adjustment of status under Section 24% of the Immigration and Nationality
Act to that of a permanent resident of the United States be and the

same hereby is. granted.
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IT 1S FURTHER ORDERED that the application of John Winston Ono Lennon
for sdjustment of status under Section 245 of the Immigration and

Hationality Act be, and the same hereby is, denied.

IT 1S FURTHER ORDERED that in lieu of an order of deportation the
respondent. John Winston Cno Lennon. bo granted voluntary departure
without expense to the government on or before sixty €ays from the
dite this decision becomes final or any extension bryond such date
as may be granted by the District Director and under such conditions

as the District Director shall direct.

1T IS FURTHER ORDERED that if the respondent. John Winston Ono Lennon.
fails to depart when and as required. the privilege of voluntary
departure shall be withdrawn without further notice or proceedings
and the following order shall theroupon become immediately effectives
the respondent shall be deported from the United States to England

on' the second charge contained in his Order to Show Cause. to wits

Section 241 (a)(2) of the Immigration and Nationallty Act.

— .
M&,S%Sza—q
RA FIELDSTEEL
Imaigration Judge
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UNITED STATES DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

.
File: Al7 595 321 - New York (1) MAR 23 K73

(b)(6) | |— ron (2)

In the Matter of )
~ JOHN WINSTON ONO LENNON (1) )
and IN DEPORTATION PROCEEDINGS
YOKO ONO LENNON (2) ) .
Respondents )
CHARGES: (Both) Section 241(a)(2) - I & N Act

nonimmigrant - remained longer than permitted

APPLICATION: (Both) Adjustment of Status
' Section 245 = 1 & N Act

k.

In Behalf of Respondents: - = In Behalf of Service:
Leon Wildes, Esq. ' Vincent Schiano, Esq.
- 515 Madison Avenue : Trial Attorney

New York, N. Y. 10022
DECISION OF THE IMMIGRATION JUDGE

DISCUSSION: The respondents are respectively a.32-year-old marriec
male alien, a native and citizen of England and his 40-year-old ailen’
wife, a native and citizen.of 3apan, who lagt entered the United States
together at New Y;rk, N. Y; on August 13, 1971. At the time of their
arrival they were admitted ﬁs nonimmigrant visitors for pleasure wio

- were authorized to remain in the United étates until February 29, 1972.

On March 1, 1972 the respondents were adv'i‘sed that their teuporary stay

in phe United States as visitors had expired on February 29, 1972 ancd




(b)(6)

Al7 597 321

May 2, 1972

MEMORANDUM FOR FILE

In re: John LENNON
Yoko Ono LENNON

Mr. Sol Marks called Mr. Edwin Redding, United States Department
of Labor, concerning the adjudication of a labor certification
for John Lennon and his wife, Yoko Ono Lemnon. Forms MA 7-50A
were submitted with supporting documentation in connection with
their petitions for third preferemce classification., The Labor
Department forms were not submitted to the Labor Department,

Mr, Marks described the oocupations for both applicants, Mr,
Redding concluded that he has no hesitation to telephonically
approve the labor certification for Johm Lennon, If, in our judg~
ment, the documents supporting Yoko Ono's petition would appear to
be approvable for the issuance of a labor certification, he would
g0 slong with such approval. A review of her documents establishes
that she is entitled to a labor certification,

In view of the foregoing, it is counsidered that telephonic approval
has been received granting labor certifications for John Lennon and
his wife, Yoko One Lennom,

C
A, Sp

Assistant District Director for
Travel Control
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(b)(6)

PETITION TO CLASSIFY
PREFERENCE STATUS OF
ALIEN ON BASIS OF

' i < bt AT WAANRRIS 3 L T AT MlbLebb T it s

Foren approved
Budget Bureau No. A3-RO418.

'DATE FLED " fEE STAMP

PROFESSION OR - . |15
OCCUPATION ° '~
i YO THE SECRETARY OF STATE
Petition was filed on W &'l ,9Zé_ Approval-oxpiresT— The petition is revaiidated to —
Petition is approved for sigtus under section ?03(0) (3). : w)» O Sec. 212{a)14)} cerfification ottached.
Sec. 212(a}{14) certification attachedgle plonket Sec 2 TR(G e iuved. | ] Blanket Sec. 212(ak14) cortification issued.
FHamo DATED S : :
822 xekian Faoe> WE@N > | oam MAY 2-1872 | ou
oF
MR. QPivAECK ADD CTQ/) ACTON ACTION
oD oo
DISTRICT NEW YORK, N.Ygi OISTRICT

PETITIONER IS NOT TO WRITE ABOVE THIS LINE =

Read this form and the attached instructions carefully before filling in petition

Petition is heseby made to c

lassify the status of the alien beneficiary named herein for issu
A THIRD PREFERENCE IMMIGRANT—An alien who is a member of the ?‘liofeu

ance of an immigrant visa as (X"’ one)
ions. or who because of bis exceptional
cural interests or weiface of the

ability in the sciences or arts will substantially benefit prospectively the natioral economy, cul
United States. (Sec. 203(a) (3) Immigration and Nationality Act, as amended.) 1If this box is checked, the alien or s per-

son on his behalf, must
O A SIXTH PREFERENCE
rary or scasonal nature, fo
(6), Immigtration and Nationality Act, as amended.)

coﬁl&ine only Part I, below, and Part 1L
1.1 lGxAliT-—A,n alien who is capable of performing skilled or unskilled labor, not of a tempo-
¢ which a shortage of employable and willing person i

s exists in the United States. (Sec. 203(a)
If this block is checked, alien’s prospective employer muse complete

Parts 1 and 11 below, and Part 1IL
(If you meed more space to answer fully any questions on this form, use a separate sheet, identify each answer ;
the number of the correspanding question and sign and date each sheet.) I Y
L PART 1—INPORMATION CONCERNING ALIN BENEFICIARY
1. NAME (Fomily noms in copitol lettors) {First nome) (Middle nome)} (Maiden nome, if alien is o married woman)
LENNON John winston ,
2. BIRTHDATE 3. BIRTHPLACE (City or town) (State of province) {Countvy) 4. ALIEN REGISTRATION NO. {}f ony)
pct. 9, 1940 England L\_17 597 321
5. PRESENT ADDRESS (Number ond wreet) {City ot town) {Stote or province) {Couniry} {2IP Code, if in U.S.)
105 Bank Street, New York New York U.S.
6. cmmsmsmr‘wunﬂmsnmmmmmmmm {Ciy) (Sewte)
105 Bank Street, New York New York
NUMBER OF YEARS EXPERIENCE (Iif nohe explain why.)

7. PROFESSION OR OCCUPATION, ]
composer, musician, artist, author,

actor, f£ilsmaker

over 13 years

3. DOES BENEFICIARY INTEND YO ENGAGE iN HIS PROFESSION OR OCCUPA

TION 14 THE UNITED STATES? [X) YES [ NO. IF "NO,"" EXPLAN.

e

9. TO YOUR KNOWLEDGE, HAS A VISA PETI ER O

o
{TION EVER BEEN FILED ON BEHALF OF THIS BENEFICIARY BASED ON HIS PROFESSION OR OCCUPAigl?
-

FORM 140  (Rev. 9-1-69)

OQves Bno. it ““Yes,* give neme of each petitioner ond dote and ploce of filing.
——
10. IF BENEFICIARY IS NOW IN THE U.S. (a) ME LAST ARRIVED ON A:Jg - i‘i’y; lY19)71 ~
» . m (.4 13
A visitor, B-2 (b} SHOW DATE BENEFICIARY'S STAY EXPIRED OR WILLLEXPIRE AS
{Visitor, student, exchange alien, temporory worker, cre , stowaway, sic.) b 2 2
SHOWN ON HIS FORM =94 OR 195 (Show lalest date) Feb. 29, 197
[ . NAME {Last nome) - {First nome) (Middle nome) o
| SENERICIARY'S | L,ennon Yoko Ono . «
spouse | TRESENT ADORESS (Ne. and Sireet] (Cily or tewa) (Siale or Province] (Country)
105 Bank St., New York, N.¥Y. _
12. N e R T AT TR v COUNTAY OF DMITH ADDRESS ©
BENEFICIARY'S F-
CHILOREN 3.
(&
o
Qf-.. 1)
=

UNITED STATES DEPARTMENT OF JUSTICE— IAMIGRATION AND NATURALIZATION SERVICE
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'?wbmmgspcdﬁedlﬁlhdor unskilled fabor, not of a

[ -
\]

PART Hi=~OATH Ok _RMATION OF PETITIONER OR AUTHORIZED ¥EP.  NTATIVE

33. This petition was prepored by: (“X' one) [] the petitioner (3} onother persen.
”pdiﬁmmpnpandbyampmn,lbmuwwcbb»cmpw.
mpﬁlioﬂMhMMM‘;mhuMuﬂyhyhblbwinmn
ln"lldwm“-by'hhomﬁdqyﬂmu",uhhmﬁlin.ﬂnpﬂlﬂunﬁnb-mﬂciorr'sbdnli. i the petition is being Med

by @ persen on behelf of the olion beneficiory, lem 34 below must be compleied by thot persen.
fn sixth preference coses— by.the employer who desires ond intends to employ the beneficiary. If the employer is an orgonization the petition
M'hﬁwd,umuwsmbwdﬂmdbyohiﬂWoﬂmwwldmmm.

-

{ sweor [afiem) thot | have examined the contents of this pefition ond the o panying d nts and thot the stotements in this petition ond the
ocmpuyingd«umoﬁnm'momdmnhhﬁofmyhmondbolhf.
NAME John - Lennon SIGNATURE b Ssaes )
{Prine petitioner’s e, and correct name) “'W“ (Patitionas’s full, frve, conect name]
me Qe‘\\ﬂ ; g
Subscribed ond sworn 1o {ofirmed) before me this CRON _oa® Lo § |mF ary aD.19_12
o Ne _ FRe - : .
l‘m, M’ ission T~ g PP . o b b M /
oF i (Tile) /]
3. DICLARATION OF PERSON MILING fION 708 THIRD PRIFEAENCE ON SENALF OF ALIEN BENSMCIARY (74
| declere that | have been requedied and euthorized by the olisn beneficiary te file this pelition on his (her) behalf.
(Signeture) ﬂ (Addross —Number, Sirgel, City, State ond 7iP Cade) (Date)
as ) TURE OF PERSON PREPARING FORM, IF OTHER THAN PETITIONER

o th ost of the petils and is bosed Il information of which | have knowledge.
S Madison AV N Y. N.¥.10022  2/29/72

{Address —Number, Sivent, City, Stete ond TIP Cede) {Dete)

7O PETITIONSR: DO NOT)FILL IN THIS BLOCK—FOR USE OF IMMIGRATION OFFICER
a. Corections numbersed { LY |mm¢d‘bymora|mnqu'ﬂ.
{ote) (City)
{Signature of petitioner or evthorited member of petitiener’s ergonizstion) (Title)

b. The parson whose signatwie oppeers immediotely above was interviewed under oath and affirmed oll allegatiens contained herein.

(Do) ) (Signarre ond Tiie)
INSTRUCTIONS
Failure to follow instructions may require resurn of your petition and delay final action \7
1. HOW TO PREPARE PITITION. erence alien, or over intended place of employment of a sixth
1. Print legibly in ink or use s typewriter. preference alien.
b. Submit one copy only for each slien beneficiary. 4. SPOUSE AND UNMARRIED CHILDREN UNOER 21 YEARS
: OF AGE OF SENEFICIARY.
2. WHO MAY Fit A MITITION. Do not submit petitions for beneficiary’s spouse or unmarried

;i ition. iti children under 21 years of age. When a third or sixth pref-
thi.r.d Third pn/ammi c:':i‘:: p ofize‘:‘:;z: ;-? fi::ﬁ:nl 'mu'?i,: erence petition is approved, the beneficiary’s spouse, an his

. i is behalf, unmarried children under 21 years of age, if accompanying or
may be filed by the alien i ey Fi00 on b persoa  following to join him, will sutomatically be eligible Tor the
who becsuse of his exceptional ability in the sciences or arts ~ same pre e status as the beneficisry.
will substantislly benefit prospectively the national economy. S. CEIRTIFICATION BY THE SECRETARY OF LABOR.
cultural interests, or welfare of the United Seates. 4. Gemeral. A third or sixth preference alien may not be

b, Sixth preferemce petition. A petition to accord an alien 8 gmired to the United Scates unless the Secretary of Labor has
ey b Hled By ..““ffsi’:.‘::.‘::?..““m°5«‘?ﬁi“£a‘é‘£? e et (8 e e o ) lhebic ot the ting
a ' M - are ing, i at time
nmﬂoyviwzhmvﬂudwuudknwiouumbh ofng‘ylatbnforavin%:ldminionwdnUniud&mud

at ¢

temporary or seasonal nature, for which a shortage of employ- skilled or uaskilled labor, and (b) the employment of such
able and willing persons exists in the. United Seates. alien will not adversely affect the sn)gu and :or ing conditions

"¢, Western Hemuspbere matives. A petition is not required and i States ilarly .
should not be submitted on behalf of an alien who was bom e epl'i'c::i?n“f;: e coribacion of’zih:lSecre::yp poi l:bor (ot
in any mdgendm foreign country of the Western Hemisphere his Suigmoed representative) must be made on Labor. -
or in the Panama Canal Zone or the spouse and children of  ment Form ES-575A, or Form ES-375A and B, in
any such alien if sccompanying or following to join him. yith the lnseructions for Co_gzleﬁon of A plication for Ali;:

loyment Cemﬁauon. forms an structions ma
3. WHIRE TO SUBMIT THE PETITION. obtl:ined from any Immigrition and Naturalization Se!vice

8. Owtside United Siates. A Eenon executing the petition out- office, consular office, or State Employment Service office.
side the United States muse take the conplmmition to the The Department of Labor pnﬁlhhu lists (Schedules) of
nesrest Immigration and Naturalization Service r or Ameri- occupations in Part 60, Title 29, Code of Federal Regulations.
can Consulsr officer. That officer will administer the oath or “Schedule A" is a list of occupations for which the Secretary
nﬁmtionmdfnnilhtheaddmnoftheo‘aof.thelm:‘&r; of Labor has issued a blanket certification for qualified peé .
tion and Naturalization Service in the United States co “Schedule B” is a list of occupations for which the
the petition should be sent by the petitioner. ' of Labor- will not issue a certification for the reason that suf-
b. ‘Fis<lisMed Siates, A peron executing the petition in the ficient workers are available in the United Seates or the ad-
United States must cake or mail the completed petition to the ~ mission of an alien for enmployment in such oe?niou will
office of the Immigration and Naturalization - ice. havin adversely affect wages and working conditioni of workers
jurisdiction over the intended place of residence of a thied pref.  the United States similarly employed. 'Schedule C— 33

[ . Kb

place to which the alien is destined to perform such
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UNJSTED STATES DEPARTMENT OF
IMMIGRATION AND NATURALIZATION
“MUREAU OF IMMIGRATION APPEALS

In Re
Deportation Proceedings Against

JOHN LENNON,

Appellant
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APPELIANT'S MEMORANDUM

OF AW

- H. Miles Jéffe
- Bve Cary ’

'Attorneys for the New Y

. Civil Liberties Union
Amicus Curiae
84 Fifth Avenue

New York, N,¥. 10011
- (212) 924-7800
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UNITED STATES DEPARTMENT OF
IVMIGRATION AND NATURALIZATICN
BUREAU OF IMMIGRATION APPEALS

In Re
Deportation Proceedings Against .
' JOHN LENNON,

Appellant

@ 06 6% U @8 68 W8 e s e

APPELIANT'S MEMORANDUM OF IAW

Interest of Amicus Curiae

_The New York Civil Liberties Union is an organi-~
zation established to protect Constitutional rights. We
believé thatAthe matter of deportation proceedings against
John Lennon presents important issues of due process and
equal protection under the Fifth Amendment as well as a
serious First Amendment question in§olving the right of
American citizens to receive artistic communications free of

" governmental interference.
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3. THE FUNDAMENTAL REQUIREMENTS
OF DUE PROCESS APPLY TO DEPORTA-
TION PROCEEDINGS AND HAVE NOT
BEEN MET IN THIS PROCEEDING

It is fundamental to the Anerican system of

justice that a reviewing court carefully examine the full

record of a deportation proceeding to assure that dpe

prccess is being afforded the alien. See Rowoldt v.

-Peyfebto, 355 U 8. 115 -(1957); -concurring opinion of

Frankfurter, J. in Joint Anti-Fascist Refugee Committee

v, McGrath, 341 U.S; 123 (1950). Convictions of aliens

which have been obtained in a manner violative of our
basic due process standa;ds have Seen subject to further
inquiry in courfs in which such conviétions.have been
challenged. See Marino v. Holton, 527 F.2d 886 (7th

Ccir. 1955), cert. den. 350 U.S. 1006; State v. Gilman,

" 291 A.2d 425 (1972).

CRN g e - teraacor-vouitn A SRRV, SORDI

The standard of United States law is used as
a guideline "to avoid divergent and anomalous results which

would follow from an application of varying systems of

937




S e————

foreign law.", Giammario v. Hurney, 311 F.2d 285 (3rd
Cir. 1962). In deportation proceedings involving foreign
convictions for alleged misdemeanors, such crimes have

been assessed and evaluated in accordance with the

standards of United States I&iw:. Giammario v. Hurney,
supra. United States' standards of law and justice are
also used in evaluating foreign convictions for crimes of

moral turpitude. See Mercer v. lence, 96 F.24 122

(10th cir. 1938), cert. den. 305 U.S. 611; U.S. ex

rel.Ciarello v. Reimer, 32 F. Supp. 797 (DCNY, 1940).

In such cases, courts look into the inherent nature of the
crime, the facts charged in the indictment upon
which the alien was convicted, the charge, plea, verdict

and sentence. U.S. ex rel. Teper v. Miller, 87 F. Supp.‘285

(DCNY, 1949}

The circumstances surrounding the conviction of
John Lennon for possession of marijuana raise fundamental
questions as to the validity of the conviction and the weight.
to be given it.

The record reflects that lennon had recently



moved into an apartment owned by the Apple Record
Company and often used by other persons. Without
explanation or iegal warrant, the police, headed by
the notorious Constableiziorman Pilcher, entered the

apartment, searched it and discovered in a closet small

~quantities of marijuana in three different containers

including a binocularsmgase.

The arrest and the discovery of the
marijuana in theapartment are clouded by the ;uestionable
conducf of Constable Pilcher, who developed for himself
a record and réputation for arresting famous musicians.
Mr. Pilcher is to be tried for his illegal activity on
the force in the fall of 1973. |

The validity of the conviction of Lennon
is also in question, because of the pressures

on him at the time to enter a plea and terminate

the proceeding. The plea was entered on a charge




P

of possession, pursuant to a statute which had no
requirement of scienter. While there is ambiguity as
to the English proceeding, there seems to be some |
indication that the violai%®n was technical and that
Lennon may well have been advised that ignorance of
the substance's existence was not a defense.

These facts raise the most basic questidns
of due process. Evaluated in accordance with the
standards of this country, Giammario, supra, a conviction
obtained by illegal police work, an illegal ehtry and
sarch under a ériminal statute reqﬁiring no criminal mens
Xea, cannot provide a basis for exclusion of an
individual otherwise fully qualified for alien-resident
status.

The immigration judge, ;uite correctly, did

review the question of the validity of the conviction

involved. As will be shown, however, his conclusions were

940




not supported by the law he ci;es.

Although theoretically the onus of reevaluating
the quilt or innocence of appellant and the extenuating
circumstances pertinent thereto has not been placed oﬁ .
the courts, practically speaking the courts are not

precluded from reexamining such matters: ;
"As Judge Magruder pointed out in that
case [Pino v. Nichols] Congress did
not place the burden upon the courts
to consider extenuating circumstances.
However, if the circumstances in the
instant case are as petitioner alleges,
the Attorney General may wish to give
whatever consideration is possible to

" them. Indeed, at oral argument counsel

for respondent stated that such
consideration will be given to petitioner.”

Giammario v. Hurney, supra at 287

The Appeal Board is mandated here to review
the appellant’s conviction in accordance with a
findamental due process standard for the following reasons:
the general practice of reviewing foreign convictions

noted by the court in Giammario, supra, the legal support
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underlying such review documented above, the overriding
. interests of justice and policy involved and the fact that
the immigration judge in the Lennon deportation
proceeding chose to consider seve;al important mattérs
related to appellant's conviction which are presently
part of the record (i.e., thé matter of OfficergPilcher,
fhe illegality of the search and arrest, the abéence of
"scienter” in the English possession statute). fThis
review is also compelled by the United States
statute involved here which permits exclusion where
the alien-has been convicted of illicit possession of
marijuapa.. The requirement of illicitness cannot be
met under American constitutional law without a showing of
criminal M rea in the origiﬂal conviction. A conviction
ot meeting the standards of the statute or the

Constitution cannot form a basis for exclusion.
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A. The Constitutional Recuirements
of Due Process Have Not Been Met by
the English Standard

The introduction of this.argument has madé
plain the circumstances of Lennon's conviction in
England. The appellant does ﬁot argue that the Qoard
must review the nature of police abuse or the legality'of a

i

inevery case,but where the totality of circumstances cast
doubt on the validity of a conviction, justice requires
so@e scrutiny of that background. Some standards are so

fundamental to our concept of "ordered liberty" that

no court_of law or administrative board could choose to

ignore them. - Palko v. cOnnecticut,.302 U.S. 319 (1937).
The proceeding againsf-Lennon is entirely based

on a criminal conviction for possession of marijuana.

It appears, however, that the ﬁost important element--crimin:

intent to possess--was not, in the original jurisdiction
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