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AT :;1 - UNITED STATES DEPART*ENT OF JUSTICE .

o

BOARD OF IMMIGRATIGN APPEALS © 44 - +%
Washington, D.C. 20530 - T

November 20, 1973

ARl

In re: John Winston Ono Lemmon
File: Al7 597 321
Leon Wildes, Esq. s
_ - 515 Madison Avenue o .
oo Rew 'Ym’ New York 16022 C easely _1‘,:-:‘;"‘:-'-,?":‘{,; _ R 'xi,‘f';;'-,‘é: ,,_ . RS

- Dear Mx, Wildes: ‘ R
. " Thank you for your letter dated November 16, 1973
concerning the above-captioned matter, 4 :

I have not yet seen a transcript of the oral argu-
ment. I am certain, however, that the Board made no
commitment which could support your "understanding" as
recited in the last paragraph of your letter, I have

--Consutlted the Board .membors and they corroborate my

recollection, Without in any way implying what the
Board's ultimate decision will be on your application

- tell you that you are incorrect in your understanding that ‘
~ you will be informed of that ruling,if it is adverse, - '.
Separately and in advance of any determination on the

- merits, ‘ . S e
e T . Sincerely yours, EL

« tw it Maurdce A, Roberts .,
et - Chairman

cc: Vincent A, Schiano, Esq, T R T
~ Trial Attorney, ISN Service S
New York, New York 10007 R L )

e

Irving A. Appleman, Esq. co e LT
- - Appellate Trial Attorney , o PN R S
" - I8N Service ’ : . L

ol
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UNITED STATES DISTRICT COUKRT
SOUTHERN DISTRICT OF NEW YORK

' Em m‘maﬂ*t
._,Nufffi
i

- U

JOHN WINSTON ONO LENNON,

Plaintiff
-against- '

ELLIOT RICHARDSON, LEONARD CHAPMAN,
EDWARD A. LOUGHRAN, SOCRATES ZO0LATAS,

and SOL MARKS,
Defendants

CIVIL ACTION NO.
73 C 4436
(Action #1)
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-

JOHN WINSTON ONO LENNON,
Plaintiff

~against-

THE UNITED STATES OF AMERICA, ROBERT A,

BORK, RICHARD KLEINDIERST, JOHN A,

MITCHELL, RAYMOND FARRELL, LEONARD CHAP- .
MAN, SOL MARKS, IMMIGRATION AND NATURA-
LIZATION SERVICE, and PERSONS UNKNOWN IN

THE UNITED STATES GOVERNMENT,
. _ : Defendants

CIVIL ACTION NO.
73 € 4543
- (Actien: #2)
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MELQINTIFF'S MEMORANDUM IN SUPPORT OF MOTION

-__‘__—-__—__-_—-—————__---_——-—-

FOR PRELIMINARY INJUNCTION AND OTHER. RELIEF

LEON WILDES

515 Madison. Avenue

New York, New York 10022
753-3468

Attorney for Plaintiff
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h PRELIMINARY STATEMENT .
These are two actions brought by the plaintiff, a non-immi-

grant alien presently in the United States, against various
United States governmental officials. Action #1 is an action

pursuant to Title 5, Sec. 552(the Freedom of Information Act)

i

i

1

i

4 ‘ for various records and information to be disclosed by the de-~

l fendants therein. pafsuant to said Act, and to enjoin the various -

4 defendants from withholding from the plaintiff the said records
kept by them. The records involved are those relat;ng to the

! cases og deportable aliens in the United States in which the

defendants decide not to commence deportation p:oceedings, or

to defer the actual deportation or removal of such deportable

aliens, together with any evidence considered by the defendants

in making such determinations. |

Action #2 is a companion action against various other de-

fendants, likewise, U.S* government officials, seeking to obtain -

a hearing on the issue of whather or not such officials conSpirec
to prejudge ah immigration case, including various applications .
discretionary relief and the copmencement of deportation proceedv
1ngs-against the plaintiff herein, and whéther or not the evider
used to take such action was tainted. - |

The plaintiff is the subject of a deportation oxder result
ing from such proceedings, which he has presently appealed admi
nistratively to the Board of Immigration Appeals. , '

Plaintiff seeks in this motion to enjoin and prohibit the.
Immigration and Naturalzzation Service, including the Board of

Immigratin Appeals from finalizing the deportation order and
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dosing the administrative recor 4, és well as from taking any
sttondant action to enforce his removal from the United States
pending the disclosure of the information sought under the Free-
dom of Information Act so that it might be filed with the Board
of Immigration Appeals as a supplemental brief and thus included
in the administrative record. | _ _

Plaintiff urges that this Court has direct statutory juris-
diction to act in the matter} has full'power by statute and with-
in its equity jurisdiction .to grant remedies in the nature of in-
junction, mandamus and prohibition, and that a basis for injunctive
relief in thislnature exists in connection with both actions. |
Although there.is no case inpoint, it is submitted that the -

facts alleged in theugémplaint_and,the,affidavit.in support of

'tbis motion warrant.such preliminary relief by virtué of the

faetrhat in both-cases the general equity powers of the Court

may'be‘used_to breserve the status gquo and avoid irreparable
| —=== .

harm while stathtory tights are being enforced.
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~On August 13, 1971, is presently the subject of a deportation

STATEMENT OF FACTS

Plaintiff, who was admitted to the United States as a visitor

order which issued on March 23, 1973 by the Immigration and Na-

turalization Service.

In early 1972 the Immigration Service took unprecedented and

unexplained action in the immigration case of the plaintiff and

his wife, and it appeared that appiications for various forms of
discretionary relief had been prejudged for reasons ‘unrelated

to those which governed their normal approval oxr denial. These
actions followed a period of anti-Vietnam~War activity on the .
part of the plaintiff, Plaintiff's stay as a visitor was exfended
to February 29, 1972 and he was informed that no.further éxtgnsions
could be expected. Cn Mérch 1, 1972 the Iﬁmigration Service wrote

to plaintiff granting him permissia to remain in the United States

~ until March 15, 1972 and ‘indicating that it would be expected that

he would depart by that date. On March 6th, before plaintiff's time

had expired, the Immigration Service, through District Director 4, .

- Marks, wrote the plaintiff purporting to revoke his permission to

remain and at the same time served plaintiff with an Order to Show .

- Cause charging plaintiff with.depo:téhility for “overstaying" in

the United States in that he had remained beyond February 29, 1972
“without authority*, making the plaintiff a respnndént in deporta-
tion proceedings.

On March 3, 1972 plaintiff filed an application for classifi-

. cation as an outstanding artist under the fmmigration law. Title 8,

U.S.C. 1153 (a)(3). After two months had passed without any action
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on said pet;tion, and based upon allegations that the Immigration
Se:vice had secreted and refused to act upon the applieatien-filed,
by plaintiff, a temporary restraining order was granted by Judge
Lasker of this Court on May 1, 1972, restrainihg the defendats
 from proceeding with the depertation proceedings pending against
the plaintiff pending a hearing on the allegations. When served
with the restraininy order, the Immigration Service immediately
granted plaintiff's peﬁt;on for a third preference classification
‘as an outstanding artiet, so that no hearing was ever held before
this Court on the allegations that the petition had been hidden
upon instructions it should'noﬁ be adjud;cated. The court acéion
(Civil Action 72 ¢ 1784) was withdrawn byAstipulation upon the '
approval of tﬁe plaintiff's petition, and the Immigration Service
-continued with the deportation proceedings. Those proceedings |
resulted in the entry of a deportation order against the plainti€f
as an "overstay% de5p1te the fact that h;s status as a “"overstay"
was not the result of any act on his own part, but that the said

status was created by the very officer who charged him with deportab:
| lity for being an overstay. The deportation order is presently K

on appeal before the Board of Immigration Appeals.
) Plaintiff feels aggrieved and irreparably harmed by the fact
that he has been prevented from obtaining information on: matters
vital to his defense and subm;tting such information to the Immi-:
gration Judge and later to the Board of Immigration Appeale through
acts on the part of the_defendents in these actions which arbitra—

rily haw withheld and continue'-- to withhold such ix\iformati'on.
ldenying the plaintiff his due process rights to a full and fair °
-hearing. . ' o _ -

1630




-

" ¥n particular, the plaintiff has beenm prevented from proving,
] through the acts of the defendants: A
o

(1)  That the deportation proceedings should not have .
been commenced or, Qgcelavi %%yeen commenced, should
‘have been termimizceuirwifite the plaintiff met the
standards for "non-priority" processing of his case;

(2) That the proceedings should have been terminated since
the disclosure of the defendants' records and statitics
relating to non-priority cases would demonstrate that
plaintiff, within his specific category, was being se-
lectively prosecuted on a discriminatory basis and

(3) That there has been unreasonable governmental inter;
ference (in an inter-agency fashion) with the immigra-
tion proceedings by non-immigration governmental agencies
with the handling of the plaintiff's case. ‘

With respect to items (1)} =and (2) above, plaintiff made

every conceivable effort to_obtain the records prior to the
institution of Action #l. On May 1, 1972 he requested that de-
fendant Marks supply plaintiff with various records and informa-
tion from defendants' files to assist in plaintiff's defence;
the request was declined and plaintiff was referred to the Central
Office of the Immigration Service in Washington, D.C., where fur=
t her requests were made (see exhibits to  complaint in Action #l);ﬁ
" However, after a period'of more than a year of correspondence re-
questing such information, the records were not forthcoming. 1In
fact, though defendants have stated that the *data is not compiled®
as to non-priority cases, they have at no time denied the existence
of a non-priority program, nor have they denied that snch'records
exist. These demands, made pursuant to Title 5, U.S.C. Sec.552(a) (3
continued until August 1, 1973 and no response whatsoever has been
received to that final specific request, precipitating Action #1

heﬁein.
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Action #1 requests an injunction pursuant to the Freedom

. of Information Act and this motion respectfully requests a

-

i 20

?reliminary injunction restraining all future proceedings on the
part of the defendante with respect to plaintiff's deportation o#der
and the administrative appeal pending with respectvto such order.

Plaintiff has requested that the Board of Immigraton Appeals
continue his case to await-the outcome of these actions, but his
request was denied by the Board. Moreover, at oral argument schedule
by the Board,~p1aintiffts counsel requested'thet a decisionle
deferred pending the receipt of the records sought in Action il
herein and until a hearing was had with respect to Action #2, but -
his request was denied by the'Board, di ha the request under ad-
visement, together with.its consideration of such of the merits of
the appeal as could be briefed by plaintiff's counsel.

The defendants have delayed and refused to furnish the plaintiff
with the requested informtion for almost two_yeare; during which
time they have nevertheless preceeded to press for a final order
relaeing to §1aintiff's deportability which order wiil be appealablg
_to the United States Circuit Coutt.anQ"shall be determined soiely ‘
upon the administrative record upon which the depod¥ation érder ;s
based....” Title 8, U.S.C. 1105(a) (4).

Plaintiff respectfully submits that the entry of a final order
ef»deportation upon the limited record now before the'Boar& of
Immigration Appeals would eonstitute itreparable injury to plaintiff's
case. He respectfully requests that the Immigration Service, includis
the Board ef Immigration Appeals be stayed pehding the disclosure of

the information requested herein and-untilhsuch information can be

o presented -to -the .Board: of .Jmmigration.Appeals to .expand.the administr

e 1632
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ARGUMENT L

. POINT I: THE FEDERAL DISTRICT COURT HAS JURISDICTION TO

ENTERTAIN ACTION NUMBER L UNDER 5 U.S.C.SECTION 552
AND 28 U.S.C. SECTION 1331(a).

The Federal District Court has jurisdiction to entertain

Action #1 purmuant to 5 U.S.C. Sec. 552, which provides, in

part,: -
“On,complaiht, the district court of the -
United States in the district in which the
complainant resides, or has his principal
place of business, or in which the agency
_records are situated, has jurisdiction to
- enjoin the agency from withholding agency
records and to order the production of any
agency records improperly withheld from the
‘complainant..." 5 U.S.C. Sec. 552 (a) (3)
~ In addition, this Court is granted original jurisdiction
of *all civil actions wherein the matter in controversy arises
under the Constitution, laws, or treaties of the United States;"
28 U.S.C. Sec. 1331(a), and a more complete description of
Jurisdiction of this cpurt,aé to Action #2, whidh concentrates
on éllegatibns of "selective proseation" will demonstrate
that thié Court similarly has jurisdiction over Action #2.

That venue is properly laid in the Southern District of

' New York seems clear under 28 U.S.C. Sec. 1391:

®(e) A civil action in which each defendant

{8 an officer or employee of the United States
‘or any agency thereof acting his official
capacity or undexr color of legal authority, or

an agency of the United States, may, except

as otherwise provided by law, be brought in

any judicial district in which: (1) a defendant
in the action resides., or (2) the cause of
‘action arose..." 28 U.S.C. Sec. 139l (e).
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POINT II: PLAINTIFF TS ENTITLED TO THE RELIEF REQUESTED
IN THE COMPLAINT, AND IS ADDITIONALLY ENTITLED
70 A PRELIMINARY INJUNCTION, PURSUANT TO 5 U,S.C. .

SECTION 552

among other things.s dhr amreedon ©f Tnformation Act compels

each governméntal agency to publish various rules of procedure

“and substantive rules of gene
Register (S U.S.C. Sec. 552(a
statements of policy and inte

inspection and copying (5 U.S

ral appliability in the Federal
) (1)) or to make various opinions,
rpretations available for public
. Sec. 552(a)(2)). It should

be conceded on the part of the defendants in Action #l1, that

with respect to the reco;da”zgguestedland which are the subject- .

in the Federal Register nor h
The records sought are o

directly inyolée the plaintif

in a deportation proceeding,

matter of that action, said :ecords have <neither been published

ave they been made available for

- public inspection and copying.

f general app;icability to all
aliens and &xe presumably uniformly applied; moreover, they
£, in that plaintiff is the respondent

and should have'had available to .
: 1

him and his attorney, throughout th@ proceedings, the standards

necessary to be met to qualify as a ”non-priority case", a case

"in which the government decides not to go forward with deporta-

tién proceedings. These spéci

~ upon information and belief, -

fic.teédrdé éoughtAin Action #1,

consist of periodic reports by

pistrict Directors of local immigraton offices to the Central

Office located in washington,

D.C., in which each time a decision

is made by a District pirector to designate a case as “non-

priority” the Director must 8

tate the reasons therefor, record

-~
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said reasons, and fdrward‘his recomﬁendation or decision
to the Central Office in washington, D.C. where an officer or
committee of officers acts on his decision and keeps duplicate
records. | | ‘

What thefe records contain is clearly beyond the specula-
tion of the plaintiff, but it is strongly believed that these
records will support either or both of the following two pro-
positions: (1) that'the deportation proceedings against plaintiff
should'not have been commenced or shouid have been termim ted,
within the current standards used in determining said matters
by the District Director and for the Central Office; (2) that
the government, in this specific instance, is selecéively pro? :
secutiné the deportation case against the Plaintiff for undisclosed
reasons. o |
‘ In answer to the anticipated reply of the government that
even if the standards were applied to p;aintiff, said action oﬁ
the part of the District Director is merely §iscretionary and
therefore not ‘subject to review, it should be noted that such "
an argument can no 1on§er withstand the postulate that the Courts l
have the power to review an abuse of discretion; nor can the
argument that the government cannot be compelled to perform a
discretionary act hold water. - See, e.g., United States ex rel.

Schonbrun v. Commanding Officer, 403 F.2d 371 (24 cir. 1968);

Feliciano v. Laird, 426 F.23 424 (24 cir. 1970), Massignani v.

Immigration and Naturalizaton Service, 313 F. Supp. 252, aff'd.

438 F.2d 1276 (7th cir. 1971); and that to totally rob plalntiff
of the opportunity to have discetion exercised with respect to hi
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case, contrary to the rules of a governmental agency, would vio-

late the plaintiff's right to due‘process; See United States ex

rel. Rudick v. Laird, 412 F.2d 16 (24 Cir. 1969); Hammond v.

L —

Lenfest, 398 F.2d 705 (2d Cir. 1968); .and Knoll Associates,

Inc. v. Dixon, 232 F. Supp. 283 (S.D.N.Y. 1964).

That such records demanded, whether termed "private let-
ter rulings® or ”techniéal service memoranda", are not exémpt
from producfion and disclosure under the Freedom of Information
Act has been recently made clear. Tax Anaksts and Advocates v.
I.R.S., June 6, 1973 (U.5.D.C. D. Col.) 31 U.S.L.W. 2667(1973).
Therein, the government argued that similar rulings, since not

relied upon in preparation of new agency determinations, should

~be exempt, but the Court, in overruling such argument, held

that they were “unapubteély *records' within subsection(a) (3)

of the‘Act and therefore subject to mandatory disclosure if no

specific exemption is available.* | A i
Plaintiff herein is uncertain as.tg whether any discretionary

act was ever performed by the defendants in Action #1 with res-

pect to classifying or not classifying him:as a *non-priority W

-Gase."™ He knows only that he duly requested such action. However,

that the governmental agency may not take affirmative aciion

(deportation'proceedihgs) against a private party (plaihtiff)

’by means of a decision (deportatioh order) in which it implies

that the basis for such action is tlat the plaintiff is not a
"non-priority case," and then refuse to disclose the standards

and records relating to qualifications present and past for "non-
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priority'cases” also has been established, at least by impli-

cation. American Mail Line, Ltd. et al. v. Gulick, 411 F.24 696

(D.C. Cir. 1969); see also, Getman v. National Labor Relations

Board, 450 F. 24 670 (1971). .

As to the ékemption pursuant to the Freedom of Information
Act which protects "inter-agency or intra-agency” memorandums
or letters.which would "not be available by law to a party
other than an agency in litigation with the agency, " said
exemptionws intendeq to “éncourage the free exchange of ideas
during the process of deliberation and policy-making:; accord-
ingly, it has been held to protect internal communications con-
sisting of advice, recommendations, épiions, and other material

refleoting deliberative or policy-making processes, but not

purely factual or investigative reports." Grumman Aircraft En'r

Corp. v. Renegotiation Bd., 425 F. 2d 578 (1970); Bristol Myers

Col. v. F.T, C., 424 F. 24 935 (1970). | |

' Therefore, although factual information may- be protected
only if it is inextricably intertwined with policy-making pro-
cesses, the courts may "beware of the inevitable temptation of
& governmental litigant to give (this'exemption) an expansive

interpretation in relation the particular records in issue."®

Ackerly v. Ley, 320 F. 2d 1336 (1969); see also, Soucie v. David,

448 F. 24 1067 (C.A.D.C. 1970),

. The agency herein, as demonstrated by the oxhibits; attached
to the conplaint,,has preﬁiously identified "a class or category
of documents* in the normal course of its affairs, and it must
produce them in response to a request phrased in terms of that

class or. category, which request has been made. National Cable

|
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Television Association, Inc. v. Fedewral Communications Commission,

479 F.''d 183 (D.c.Cir. 1973). Moreover, even if the agency
had never segregated that class or categowg production is to be
required where the agencyars.wtc:alle & identify that material

with reasonable effort. National Cable Television Assoc., Inc, v.

- F.C.C., supra. Finally, even if the agency can demonstrate that

~ the memorandum involved is so intertwined with policy-making
" procesees that it wul-d violate the purpose of the exemption to
.disclose it, the District Court may resért to %in camera*“ inspectj.on

of some or all of the documents.. Enwironmen tal Protection Agen-
ey v. Mink, 410 U.S. 73,.93.8.Ct. 827, .35 L. Ed. 24 119 (1973).
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POINT IIX: UNLESS THE COURT GRANTS THE‘PRELIMINARY'INJUNCTION
HEREIN REQUESTED, PLAINTIFF WILL SUFFER IRREPARABLE
HARM, AND THAT HARM WILL BE DIRECTLY CAUSED BY THE
WILFUL REFUSAL OF THE DEFENDANTS TO COMPLY WITH A
BONA FIDE RBEQUEST PURSUANT TO THE FREEDOM OF INFOR-
MATION ACT. , : o .
Where no deportation action has as yet been commenced against
plaintiff, it is difficult to £ind that ineparable harm necessary
to every preliminary injunction; the difficulty is removed,
however, where deportation has been_commenced,'and'clearly exists

when a deportation order has issued. Massignani v. Immigration

and Naturalization Service, 313 F. Supp. 251, 252, aff'd 438 F.2d
1276 (7th cir. 1971). | |
Cases are innumerable for the principle that deportation.
ﬁﬁits great hardship upon an alien. The United States Supreme
. Court has held that deportation may be as severe a punishment |
as loss of livelihood. Delgadillo v. Carmichael,.332 u.S. 388,

68 's. ct. 10, ?2 L. BEA. 17. As stated by Mr. Justice Brandeis
speaking for the Supreme Court in Ngq Fung Ho. V. white, 259 U.S8.276,

A
1

1

284,.J'deportation may result in the loss of all that makes life
worth living.® . | |

.. IWhere the government itself wilfully refuses to disclose in-
fprmation,which would assist the respondent (plaintiff herein)
in presenting an adequate defense to the deportation proceedings,
espedally when the governmentai agency involved is requiréd to do
8o by law, the irreparable harm is suffered by the alien at the
hands of the government itself.

Plaintiff is a respondent directly affected by an outstanding

deportation order; at present, he is appealing that order. How- |
eyaz;ntheugowernnentuhasafhiledaxo:disciose#informationuwhich,may |

\
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provide him with an adequate defense to the‘proceeding: the

government failed to disclose same prior to initiation of the

. proceeding, during the “proceeding, after the deportation order

isshed,and still refuses to éisclose it while the administrative
appeal is pending, as the plaintiff could now still raise such
a defense at the administrative appellate level.

If the plaintiff could expand his b;ief upon appeal at a
later date,'based upon the information sought ﬁpon its ddsclosure,
the within motion for a preliminary injunction would be unnecessary.
waever, plaint;ff is limited by Sec. 106 (a) of the Immigration
and Nationality Act, 8 U.S.C., 1105(a) (3), which restricts
appél;ate review to the record.estéblished St the administrative

leQel. And, should plaintiff find it necessary to continue his

-appeal to the Second Circuit Court of Appeals, as provided by
_Sec. 106 (a), from an adverse decision, plaintiff would still be

limited to theirecbrd upon appeal, which record is totally barren
with respect tJ the information sought in the Actions_heréin out~
lined. He would thus be irreparably harmed if this Court did
not enjoin the deportati'on proceedingsr

-There is authority, on the level of a Circuit Court of Appeals.
|

for the granting of a preliminary injunctlon of agency action
pending the litigation of a Preedom of Information act request,
vwhere a probability of irreparable injury has been shown. See
Bannercraft Clothing Coi v. Reneqotiation Board, 151 U.S5.App.D.C
174, 466 FP. 2d, 345 (1972); see also Sears Roebuck & Co. v.

NLRB, 153 U.S.App.D.C.-,473 F. 2d 91 (1972). It is submitted that

after almost two years of delay, during which time the Immigration -
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Service has never made any claim of pm;vxlege. nor indicated
. that the information was non-existent or unavailable nor made
e ——any claim that one of the exceptions %o disclosure applies, and
in the face of the possib&ﬁymmgﬁpexarye harm to the plaintiff,
a temporary injunction sheuld issue.‘ plaintiff's irreparable harm
oconsists of the fact that he is faced with the choice of being
~ removed pursuant to an improper deportation order or attempting
to appeal such order upon an incomplete record Through either
-alternative the plaintiff sustains irreparable harm. On the
other hand, the government can sustain no harm whatsoever if
the evidence which it is reguired to, furnish to ‘the public is
disclosed prior to the entry of a final order of deportation,
rather than subsequent thereto.
‘Although the within applzcation may'be a matter of first im-
,’ pression; in that there is no precedent for issuing a preliminary
injunction in a Freedom of Information Act case in an imm;gration
context, it is abundantly clear that upon principle the preliminary

1njuhction should issue and that if the application is denied, plaxnt
g

1]

will be without recourse, To permit the government to contlnue
to withhold evidence, and to interfere unwarrantedly with plalntxfrﬂ
deportation proceeding, based 'upon jllegally obtained evidence,.

bad motive, and improper procedure, without cessationmn, is to

‘effectively deny the plazntiff his right to due process and a fair

and impartial hearzng. Dombrovskis v. Esperdy, 321 F. 2@ 463 (24
Cir. 1963).
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In Bannercraft, the U.S. Court of Appeals in the District
of Columbia Circuit, the circuits hgving‘the'largest volume of

litigation under the Freedom of Information Act, sustained

the granting of 1njunctxons by the District Courts restraiing
ETTREN- 5

vthe agency involved from“cuht1nu1ng the administrative process

pending the outcome of the Freedom of Information Act proceeding.
The.plaintiffs in ﬁhe Freedom of Information Act proceeding were
contractors whose contract was subject to renegotiation in
administrative proceedings provided by law before the Renegotiation
Board. They filed proper requests for the documents which they
sought under the Freedom of Info:métion'Act with the Renegotiation
Board, and in each case their requests were rejected, the Board
citing one or more of the exemptions contained in the Freedom of

Information Act as a ground for rejecting the requests. The con-

tractors successfully argued before the District Court that an

injunction was essentially an order to preserve the status quo
and to prevent irreparable injury. Specifically, they claimed

that without an injunction the renegotiation brocess would be

completed long before the sta tus of the disputed documents ‘¥

' could be determined. The court found that-“Although completion

of renegotiation would not formally moot the controversy, appellees:

contended, it would frustrate the purpose of the Information Act

by depriving them of access to'tbe documénts during the period

when such access would be useful." (1Id. at page 348).

The agency argued that the Freedom of Informa tion Act nowhere !
conferred jurisdiction on.trial judges to enjoin Board proceedxngsJ
They also argued.xinathe altexnative, that even if such authority

to enjoin Board proceedings existed, the doctrine of exhaustion of
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adninistrative remedies precluded equitable intervention in on-

going administrative procedures.- The B rd's arguments were

rejected by the Circuit Court of Appeals.

."We hold that the Freedom of Information Act
does confer jurisdiction on District Courts to
enjoin administrative proceedings pending a
judicial determination of the applicability of
the Information Act to document involved in
those proceedings. We further hold that the
exhaustion doctrine poses no obstacle to issuance
of such an injunction in a proper case"(Id. at

_ page 349) v

The Court further held that noﬁ only did the statute confer
authority upon the Disfrict Courts to enjoin pending administra-
tive‘proceedings, but it required that the District Court decide
the questions before it as quickly as possible and proceeded with
a éhorough examination of the statutory scheme under the Renegotia-
tion Act and the number of judicial doctrines thought to present

-

’ obstacles to the issuance of such an injunction. The Court pointed
out (as is*the case under the Immigration and Nationality act,
Title 8 R U.S.ci'Sec. 1105(a)) that the Renegotiation Act pro-
vided for a 'exclﬁsive” remedy by ppeal to a different courf and
a cknowledged that "cleariy, then,'in all three cases, the administrga
remedies are not yet exhausted." Nevertheless, and despite the ;
fact that the Freedom of Information Act does not in explicit terms.'.
grant jurisdiction to enjoin agency proceedings until the records
are produced or until their status is decided, the Court held

that such authority is within the general equity powers of a Cbnit.

"As the Act's history makes clear, Congress

was also troubled by the plight of those forced
to litigate with agencies on the basis of secret. .
laws or incomplete information.... Wwhen this
subsidiary statutory purpose is ket in mind, the
possibility that Congress intended to authorize
injunctions against-pending administrative pro-
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ceedings until secret records are revealed
or their status determined seems less unlike-
ly*. (1d. at page 32). . :

T—— """ The Court found that among equity's oldest inherent powers

;.18 the authority to preservagﬁyfggxatnsmggg,pending a judicial.

xeview of the merits, and held that -
- "Since tempbrary stays of pending administrative

procedures may be necessary on occasion to en-

force the policy of the Freedom of Information

Act, we hold that the District Court has juris-

diction to issue such stays® (Id. at page 354).
_ The Court further distinquished the exhaustion of administra-
tive remedies as not being a jurigdictional matter, but rather
one which went to the timing of the action and cited a host of
cases in which federal courts have reached the merits or stayed
administrative proceedings despite the existence of unexhausted

administrative remedies citing as well Professor Davis to the

.’effect that exhaustion of administrative remedies is ‘sometimes

required and sometimes not" (see 3 X Davis, Administrative Law

Treatise, Section 20,10 (1958)).
With respect to the requirement of a showing of irreparable ﬁ
~ |

Anjury, a normal requirement in equity for the issuance of an

injunction, the Court finds that the parties showed a sufficient

"likelihood of irreparable injury in that they were being required

to fenegotiate contracts withou; access to important relevént
documents, A Fortiori, when the alternative is being required to
contest determinations as to discretionary relief and deportabiiity
without access to the document which might constitute complete de-
fenses or otherwise show the illegality of governmental action.

The Court, dealing with the equitable doctrine requiring that

~ pPlaintiff demonstrate that there is.no adeguate xemedy»at,laﬁ._

‘ | o 1645
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’ found that the prospect of ultimate appellate review of any .

| final orde; issuing out of thg adimimistrative proceeding was
not an adequateAremedy at law, anﬂzhzaﬁ,that »...it should be
apparent here. that ifytﬁgﬁﬁfgggytimmﬁggre to be granted relief .
at ‘all, they must have it now béfo:e the administrative momentum
carries their cases beyond‘the poimt where the larm can be undone."
(Id. at page 357). Moreovef, the Couwrt reasoned that even assuming
that the damage could somehow be umdone at a later stage of the
proceedings, and despite the fact that the statute involved (the
Renegotiation Act) thus vésted.’ an exclusive power in the Court
of Claims to hear the matter de novo, neither the Board nor the
Court of Claims had authority to correct errors made under the
Freedom of Information Act, since such authority was vested by

the Informaticn Act only upon the District Court to order production

of appropriate document "and there is no xeason to assume that
this jurisdiction was not intended to be exclusive” (id. at page

358). ,
“Certainly it cannot be said that Congress intended

the Board to enforce the Information Act against ‘ Y
itself when one remembers that the main purpose

of the Act was to provide a disinterested forum

to assess the discoverability of agency records....’

Since a violation of the Freedom of Information
Act can only be asserted in a collateral District
Court action, it is pointless to remand appellees

_ .to their administrative remedies. The plain fact

. is that there are no administrative remedies under

the Freedom of Informatiem Act. Once a party has ,
properly requested information from an agency, he §
‘has exhausted all the administrative avenues of :
relief which the aAct prowides. His only remaining
remedy is an action in the United States District
Court - the very mode of relief which our appellees
sought and which the Board now attempts to frustrate
by pointing to other remedies which do not exist
and which would not provide adequate relief if they
did exist." (Id. at pages 358-9).
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fheICOurt likewise noted that equity does not require‘
the performénce of a useless act, and eince the plaintiffs
e—___ __were unable to assert a Freedom of Information Act violation
on appeal before the admini=* .h,-vﬁwacmmcy involved or before
the Court involved on Judic1a1 review, it would not be required
that they exhaust such memedies.

It is clear‘that the Immigration and Naturalization Service,

including the Board of Immigration Appeals and the Circuit Court
of Appeals on judicial review, do not have jurisdiction to enforce
the Freedom of Information Act. The government could not. argue
otherwise. The Information Act, by its_terms, confers jurisdi ction,
p resumably exclue;ve, to enforce its provisions upon the U.S. District
Courts. Moreover, plaintiff in these proceedings does not attempt
to teke from the Board of Immigration Appeals the determination of
; any matters reserved to it by the Immigration and Nationality Act
yelating to the merits of the deportation charge as stated in the
} . Order to Show Cause and the applications for discretionary relief,

th;s being the total Jurrsdictlon of the Imm;gratlon Judge, Title 8.
g

e

.U 8.C. 1252, and of the Board of Immigrat;on Appeals, as created

and prescribed by regulation, 8 C.F.R. Sec.3.1., What plaintiff
' requests herein is that the agency be enjoined from altering the
status quo so that the.requested'disclosures. long overdue.and‘denied
without reason, are made "before theAadministrative momentunm” carries
the case "beyond the point where the harm can be undone®.

Although the government has made no showing of eny harm which
it might sustain if the agency proceedings are enjoined, any delay

entailed can be overcome by prompt disclosure on the government's

part of the records involved, which are totaly subjeot3t0;ité;control
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It should also be noted that the Freedom of Information Act

itself directs that the District Court give precedence to Freedom

. —of Information Act claims and set them c_lown for trial "at the

earliest practicable dabe’ e Tt Sem, 552 (a) (3) .
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CONCLUSION |
‘It is respectfully urged that the Court, in the interest
of'gustice and pursuant to its general eqguity powers, and upon

'91:,.- RS0
the points of law above-stuted,’ ¢m08§; the defendants from all

'further proceedings relating to the deportation of the plalntiff

until a reasonable time after plaintiff has been furnished with

the information and recoxds sought in Action #1, pursuant to
the Freedom of Information Act, or until such time as this
Court may deem ~just and grant such other and further relief as

to this Court seems proper in the circumstances.

: Respe%tfully suhmitted,

/(/LXVA

Attorﬁey for Plaintiff

515 Madison Avenue

New York, New York 10022
. 753-3468



In re: John Winston Ono Lamnon
File: Al7 595 321

Assistant United States Att Joseph Marro of
the Southern District of New York telsphonad yesterday
in my sbsence comcerning this matter. I returned his
call this morning (Area Code 212, 264-6588).

Mr. Maxro stated that ha was calling at the request
of the respondent’s attornay and of the United States
Distriet Court judge before whom respondsnt’s civil
litigation is J::ndi.ng Those sctions charge bias and
prejudice on part of the Distryict Director in starting
the depoxtation proceedings, seek information which has
been denied under the Freedom of Informstion Act, seek
a judicﬁ.al b‘qrt‘;‘dng on the charge of unlawful clnefnjmie .
surveillance request, among other things, an unction
against further proceedings in the ation matter.
Res ent's attorney had r ted Board to defer
decision on the appeal, ) completion of the liti-
gation in th:h‘ Distyict Court. This 'li!.ot;rd t‘:lnd heard oral
argunent on that request, toget i oral argument on
the merits of the appeal, had reserved decision.

Res t's attorney now wishes to proceed with the 1liti-
gat and present avidencs in support of his request for
an injunetion. This would include, among other things,
the deposition of various Government officials,
possibly including the members of this Board. Before
etbarking on this action, counsel s ted that Mr.
Marro communicate with me to ascert how soon the
Board's decision t be expected. The District Court
Judge agreed that 8 should be done.

I had discussed this case this morning with Paul
Schmidt, the staff a to whom it has besn assigned.
He told me that he has reviewed the record, done fairly
exhaustive reseaxrch, and is about to embark on a first
draft of opinion, which he hopes to be in a position to

esent to the Board by the end of next wesk. Of course,
e camot predict when a final opinion ready for signature
will be available.

- e e Y s

|
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Aecor 1y, I told Assistant United States Attornsy
Marro that le this case is now under active oconsidera-
tion, all I can state is that an cpinion should be forth-
coming in the not too distant future, without indicating
in any way what that decision will be or how soon it can
be expected. I told him that it was unliksly that the
decision would be coming out in a wesek or so but that con-
ceivably it might bs fortheoming in perhaps a month or more.

Mr. Marro sad his appreciation for this informa-
tion, which he will relay to coumsel and to the Court.

Mauriee A. Roberts
Chairman

Februsry 14, 1974

cc: Mr, Irving A. Appleman
Appsllate Trial Attornay
I&N Sexvice




.- ‘ _ L) ,%;
4B 29 197 o
L 4 . . w ”z.c
(b)(6)
T This will .ckmlodgc receipt of m latter of July 13,
1973, concerning Mr. John' Leanom. £ 5'9/]-3 :
Mr. Laenton’s eppeal to the Board of Immigration dppeals
‘'was awgued tefora thst body on October 29, i973. The deeision
. on theappesl is stillpending. Purther action by this Service
- isicontingent upon that decision. IR :
| - Sincerely,
4 ” L pifeohy s v
N OEES TN

. Regional mmialiotier /Burlt

Letter undar scknowledgement, with attachment, is attached for
for your iaformation. Please furnish a copy to the District
Director, New York, New York for inclusion fn file Al7 597 321,
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T AT Wenking Separetion -

John “and Yoko Lannon have '_

. agreed to a trial separation, q
- purely. professional. seperation,
. according to Yoko, N
_ - nrmgom to-m.” shc 'ﬂyﬂ. ”if

I'can make it on mp own, which is

"something I should have done in

- thefirst place. But you know what

love does to peopla. They want to

do everything together.” _

. Yoko plans to tour." Europe

- while John remains in California

where he’s just finished a new -
bum produced by Phil Spector.

B R e e e “
BT A A

Yoko hopes that if she achieves
success, “people will stop turning
dgainst me. I can’t tell you what*
antagonism 1I.seem. to arouss.
Everytime. I'm' pregnant, Johr’s
fans send me dolls with pins stuck
in themdndansomofcm:yvdo-
doo stuff. I don’t know., Maybe the

negativism is what causes: me to
: ”

have 80 many miscarriages.
Whether Yoko can make it in
the cut:lhnrog::iock business with-
out Jo side her is highly
doubtful. K )
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UNITED STATES GOVERNM “ R

Memorandum
i . NE 50/9,3-C

TO : District Director, DATE: Februsry 4, 1974
New York, New York

FROM E, J, Wildblood, Jr,, Associate Deputy
Regional Commissioner, Operations, Burlington

SUBJECT- Your Al17 597 321, John Lennon

Attention: Assistant pistrict Director, Investigations

Attached for your :I.p:toruttion and inclusion in the subject's fﬂe are
copies of correspondence between Mrs, George W, Boyd and Deputy Commissioner
Greene concerning the subject,

s E. S Wildblod R

Bwy U.S. Savings Bonds Regularly on the Payroll Savings Plan

3010109
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Respectfully referred to:

District Director

Immigration and Naturalization Service
20 West Broadway

New York, NY 10007

Because of the desire of this office to be
responsive tg. a1l ries and communications
resp 5@*4§$P3%:k {Q'Qé ’
your consideration of the & d is
requested. Your:findings apd views, in
duplicate form, along with return of the

R PR
enclosure.fgg;lupgrgﬂdfbekbted by

Lo RES

JAMES L. BUCKLEY.

—— . -

_PLEASE REPLY TO:  Regional Office

) 110 East 45th Street
Form #2 New York, NY 12017
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Janwery 22, 1974

Nomorsbie Benjania A. 8fimen
mnmtm

fe: LENNOM, John
Oser Congressmen Gl iman:

Thnnnum”dt bofore the Board of lamigretion
mhudnuwmmm

As seen as s dutermimation has boen made by the Buard

as Po Wr. Lomnen's stutus in the United States, | wili
be pleneed %o Inform you thereet.

Sincerely,

SOL WARCS
District Dirscter
New York District

Ene.

cc: Commissionsr, Central Office
Aftention: Congressionsi Maii Unit

PR > wrent [ e - rf i N e i § s Vst 80
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