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coca leaves, heroin, marijuana, or any salt, derivative, or prepa-
ration of opium or coca leaves, shall be taken into custody and
deported in the manner provided in Sections 19 and 20 of the
Act of February 5, 1917.%

At the time the above statute was enacted, narcotics infractions
were grounds only for deportation of aliens already resident in the
United States, but not for exclusion of those wishing to migrate
to this country. The Immigration Act of 1952* was the first stat-
ute to list narcotics violators as excludable.®® As originally en-
acted, the 1952 act barred any alien who had been convicted of
violation relating to illicit traffic in narcotics, and any alien who
a consular or immigration officer had reason to believe was or had
been an illegal trafficker in such narcotic drugs.”

In both the 1931 statute®®*—a much earlier version of the pres-
ent Immigration Act’s section 241(a)(11), providing for deporta-
tion of resident aliens based on previous drug offenses—and the
1952 statute”——the original version of the present Immigration
Act’s section 212(a)(23), providing for exclusion of visiting aliens
based on previous drug offenses—any definitions of marijuana as
including cannabis resin (hashish) within their respective terms,
were conspicuously absent. Whether the Congress did not intend
to include cannabis resin within the scheme of its legislation, or
whether it assumed that cannabis resin was included within the
term “marijuana,” is unclear and, as we shall see, immaterial.

The separate provisions with respect to “excludables” and
“deportables” were at once augmented and further bifurcated by
passage of the Narcotic Control Act of 1956.' Whereas both sec-
tions had previously directed their provisions at aliens convicted
of crimes directly connected with the trafficking of narcotics, the
“Control Act” went still further. The 1956 act amended both the
“deportable” and “excludable” sections of the Immigration Act
to include (1) conspiracy to violate a narcotics law and (2) illicit
possession of narcotics as additional grounds for deporting or ex-
cluding an alien from the country. Furthermore, it amended sec-
tion 241(b) of the Immigration Act to provide that judicial recom-

s Act of May 26, 1922, 42 Stat. 596 (emphasis added).

1 Act of June 27, 1952, ch. 477, 66 Stat. 166.

% See C. GornoN & H. RosEnNmELD, 1 IMMIGRATION LAW AND PROCEDURE § 2.45 (1965).
v Id.

"™ See text accompanying note 92 supra.

» See notes 96-97 supra.

e Act of July 18, 1956, 70 Stat. 567.

2187



1973] IN RE LENNON 299

mendations against deportation not be permitted with respect to
aliens convicted of narcotics offenses.?® Drafted in terms of “‘nar-
cotics,” the 1956 act did nothing, therefore, to affect or elucidate
the term “marijuana” as used in the Immigration Act.

Subsequently, in 1960, in order to overcome the effect of two
court decisions which interpreted the 1956 amendment’s use of
the term “narcotics” as not reaching marijuana,'? Congress ex-
plicitly added the words “‘or marijuana” to the 1956 modification
of both the “deportable” and “excludable’ sections, bringing the
new “possession” provisions in line with the older “‘trafficking”
portions.'®

In none of the various amendments and modifications dis-
cussed above did Congress indicate, either directly or through
regulations, precisely what substances were included in the term
‘“marijuana,” and a fortiori, specific mention of cannabis resin or
hashish was nowhere evident. Even so, the Immigration Judge in
Lennon’s case argued that passage of the previously mentioned
Narcotics Control Act of 1956 managed to incorporate into section
212(a)(23), by reference to the Internal Revenue Code of 1954, a
definition of marijuana which included the resinous or hashish
portion of the plant.'"* The Immigration Judge asserted that the
incorporation of a definition for marijuana set down in the Inter-
nal Revenue Code of 1954' (which was referred to in a separate
section of the omnibus 1956 Narcotics Control Act, amending the
Narcotic Import and Export Act'), should be determinative with
respect to every use of the term ‘“marijuana’’ within the 1956 Act.
Aside from the different factual situations with which the two
acts are concerned,!” and the internal inconsistencies within sec-

™ Act of July 18, 1956, § 301(b}, (¢c), 70 Stat. 575.

™ Rojas-Gutierrez v. Hoy, 161 F. Supp. 448 (S.D. Cal. 1958), aff'd, 267 F.2d 490 (Sth
Cir. 1959); Mendoza-Rivera v. Del Guercio, 161 F. Supp. 473 (8.D. Cal. 1958), off'd sub
nom. Hoy v. Mendoza-Rivera, 267 F.2d 451 (9th Cir. 1959).

= Act of July 14, 1960, § 9, Pub. L. No. 86-684, 74 Stat. 504.

™ In re Lennon, at 33-34,

™ InT. RRv. CoDE OF 1954, § 4761, defines the term *marihuana” as including “all
parts of the plant including the resin extracted from any part of such plant.” Id.

™ Section 106 of the Narcotics Control Act of 1956, Act of July 18, 1956, ch. 628, 70
Stat. 567 amended section 2 of the Narcotic Drugs Import and Export Act to provide
greater penalties for the unlawful importation of marijuana.

" Former section 2 of the Nazcotic Drugs Import and Export Aet, Act of Feb. 9, 1909,
ch. 100, 35 Stat. 614 (repealed Oct. 27, 1970) (formerly codified at 21 U.S.C. §§ 171-74),
prohibited the importation of various narcotic drug and marijuana. It would be highly
reasonable for Congress to include hashish within an importation statute, while not in-
cluding it in a possession statute, inasmuch as hashish, in contradistinction to marijuana,
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tion 212(a)(23) which such a position would imply," there is an
elementary and more cogent reason that such an interpretation
is fallacious. The amendment to the Narcotic Drugs Import and
Export Act specifically provided that, “as used in this section, the
term ‘marijuana’ has the meaning given to such term by Section
4761 of the Internal Revenue Code of 1954.”' Such a specific
incorporation by reference implies that Congress intended to
limit its reference to a particular section, and not to the act in
general.

All that can be gleaned from the legislative development of
the Immigration Act outlined above is that the courts have con-
strued narrowly the imprecise statutory language of the act, even
in the face of contrary congressional intent. As previously dis-
cussed, the Narcotics Control Act of 1956 amended both sections
212(a)(23) and 241(a)(11) by providing that those sections would
henceforth mandate exclusion and deportation, respectively, for
aliens convicted of possession of drugs."® However, whereas the
earlier trafficking portions of both sections specifically mentioned
narcotics and marijuana, the 1956 amendment spoke only of
“narcotics.”"' Nevertheless, it was clear from the legislative his-
tory accompanying the 1956 act that Congress viewed “‘general
references to narcotics in [the act as] includ[ing] . . . the term
marijuana . . ., "2

However, two federal district court cases, both ultimately
affirmed by the United States Court of Appeals for the Ninth
Circuit, interpreted the 1956 amendment as excluding marijuana
convictions.!® The Ninth Circuit, in its affirmance, held that if

is not native to the United States. See Bonnie & Whitebread, The Forbidden Fruit and
the Tree of Knowledge: An Inquiry into the Legal History of American Marijucna
Prohibition, 56 Va. L. Rev. 971 (1970).

"™ If, arguendo, the 1956 amendment to section 212(a) (23) intended to incorporate
the marijuana definition set forth in the 1954 Internal Revenue Code, and was successful,
then the acknowledged attempt of the subsequent 1960 amendment, i.e., to erase all
incongruities between the substances covered in the “simple possession” and “trafficking”
portions of section 212(a)(23) (see text accompanying notes 102-03 supra), was partly
unsuccessful because the 1952-enacted “trafficking” portion’s use of the term “mari-
juana” could never be (as was posited of its “simple possession” sister provision) founded
upon a definition set down in & Code created two years subsequent to its own enactment.

 Act of July 18, 1956, ch. 629, 70 Stat. 570 (emphasis added).

" See text accompanying notes 100-01 supra.

1 See text accompanying notes 100-01 supra.

" 1956 U.S. Cope Cong. & Apmin. News 3294 n.1.

" Rojas-Gutierrez v. Hoy, 161 F. Supp. 448 (S.D. Cal. 1958), aff'd, 267 F.2d 490 (9th
Cir. 1959); Mendoza-Rivera v. Del Guercio, 161 F. Supp. 473 (S.D. Cal. 1958), aff’'d sub
nom. Hoy v. Mendoza-Rivera, 267 F.2d 451 (9th Cir. 1959).
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Congress wished to include marijuana within the terms of the
1956 amendment, it could have particularly so stated. However,
if Congress chose not to do so, any doubt as to the statute’s
meaning should be resolved in favor of the alien.™

This sort of ““strict construction” with respect to deportation

laws is hardly new. In fact, it is well settled that although depor-
tation statutes are not considered strictly penal,'® inasmuch as
they inflict the equivalent of banishment or exile, they should be
strictly construed.'® In cases where the language of Congress is
susceptible of several possible meanings ‘‘because of the dire con-
sequences which may result, the language used by Congress
should be given the narrowest of several possible meanings.”" If
there is any doubt as to the interpretation of a provision in the
Immigration Act, that doubt has usually been resolved in favor
of the alien.'*

In keeping with the “strict construction” approach discussed
above, it would seem reasonable to attach an interpretation to the
term “marijuana” as utilized in section 212(a)(23) which would
resolve any lack of clarity in the statute in Lennon’s favor. At his
hearing, Lennon introduced an acknowledged expert in the field
of drugs who testified that cannabis resin was commonly known
as “hashish,” and that neither of these terms referred to the sub-
stance of cannabis sativa known commonly as “marijuana.”"
Certainly, according to this interpretation, Lennon’s hashish con-

" Cf. In re Lennon, at 34-35, in which the Immigration Judge attempted to resolve
the question of “what Congress would have intended to cover by the use of the term
marijuana, had the matter reached its specific attention.” Id. (emphasis added).

" Galvan v. Press, 347 U.8, 522 (1954); Harisiades v. Shaughnessy, 342 U.S. 580
(1952).

'™ Barber v. Gonzales, 347 U.S. 637 (1954).

W Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948). See also United States ex rel.
Brancato v. Lehmann, 239 F.2d 663 (6th Cir. 1956); Tutrone v. Shaughnessy, 160 F. Supp.
433, 437 (S.D.N.Y. 1958).

" Wood v. Hoy, 266 F.2d 825 (9th Cir. 1959).

'* Dr. Lester Grinspoon, Associate Professor of Psychiatry, Harvard Medical School,
testified as follows:

Do you consider that Cannabis Resin is hashish?

Yes.

Is Cannabis Resin marijuana?

Cannabis Resin is not marijuana.

Is Cannabis Resin a narcotic drug?

Cannabis Resin is not a narcotic drug.

Based upon your knowledge and research in this field, would 1 be correct
in saymg that it is your opinion that Cannabis Resin is not marijuana?

A. Cannabis Resin is not marijuana. Marijauna is not Cannabis Resin.

In re Lennon, Transcript of Proceedings at 37-38.

OFOFOPO
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viction would not run him afoul of any section 212 provision.

Although the decision in Matter of Lennon did not agree with
the above interpretation,'® interestingly enough, a subsequent
immigration decision did follow a virtually identical approach in
construing the word marijuana in section 212(a)(23). In Matter
of Gray,'" an alien who had previously been admitted to perma-
nent residence in the United States applied for readmission to the
country in 1971. On information from police authorities, the Serv-
ice released the alien “to Maine State Police for conviction [sic]
of narcotic laws.”12 He was subsequently convicted in that state
of having been illegally in possession of hashish. Upon reapplica-
tion for readmission to the United States, the examining Immi-
gration Officer found Gray to be excludable under section
212(a)(23). The alien was then referred to an Immigration Judge
for a formal hearing with respect to his purported excludability.
The Immigration Judge clearly delineated the issue before him
and stated that

if the hashish which was involved in the applicant’s conviction
is a narcotic drug or marijuana, he is excludable on the basis of
the conviction for possession thereof. Even if he were admitted,
he would immediately become deportable under the provisions
of Section 241(a)(11) of the Immigration and Nationality Act
because of the same conviction.'?

However, the judge had no difficulty in finding that Gray was not
excludable. He stated:

Hashish is not referred to in Immigration statutes by name. No
attempt was made to establish that hashish is a narcotic drug.
However, evidence in the form of a pamphlet of the Bureau of
Narcotics and Dangerous Drugs, U.S. Department of Justice,
and a pamphlet produced jointly by the Department of Defense,
Department of Health, Education and Welfare, Department of
Justice, Department of Labor, and Office of Economic Oppor-
tunity, were introduced into evidence. These pamphlets estab-
lish that both marijuana and hashish are included under the
generic term “Cannabis Sativa.” One of the pamphlets . . .
states that hashish is at “least five times stronger than crude
marijuana.”'®

'* In re Lennon, at 30-35.

11 File No. A30 310 271 (I & N Boston Dist., Sept. 23, 1971).
1z Jd, at 2.

'3 Id. at 4.

W Id, at 5-6.
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The court further stated:

The statute under which it is alleged that the applicant is
excludable refers to “narcotics drugs” and to marijuana. The
applicant was convicted of possession of hashish. There is no
allegation here that hashish is a narcotic drug. It is urged that
hashish should be included in the term “marijuana” because
both are derivatives of Cannabis Sativa. However, neither
“hashish” nor “Cannabis Sativa” are mentioned in the stat-
ute,'®

Finally, the Immigration Judge ruled that

[oln consideration of this entire record and in the absence of
any law, regulation or decision of the Board or of any court
finding that the words “hashish” and “marijugna” are the same
or interchangeable, it will be concluded that the applicant has
not been convicted in violation of law relating to possession of a
“narcotic drug’’ or marijuana.'®

The Gray case, in rejecting the broad inclusionary approach
to the term “marijuana” espoused in Matter of Lennon, seems
better reasoned and more in keeping with the tradition of strict
judicial interpretation normally encountered in the area of immi-
gration law.

V. Due Process

Although Congress does possess plenary power with respect
to setting the quantitative and qualitative standards for prospec-
tive immigration to our shores,'” it is submitted that excluding
or deporting Lennon on the basis of his British conviction would
violate the Due Process Clause of the Constitution.'*® Under our

= Id. at 5.

 Id. at 9.

17 Flemming v. Nestor, 363 U.S. 603 (1960); Carlson v. Landon, 342 U.S. 524, 534
(1952). See also text accompanying notes 8-13 supra.

= Although the Supreme Court has never found any immigration provision to be in
violation of the constitutional guarantees of substantive due process, several decisions
indicate that the due process injunction might be applicable in an appropriate case. See
Galvan v. Press, 347 U.S. 522 (1954); Jordan v. DeGeorge, 341 U.S. 223 (1951).

United States Courts of Appeals for the various circuits have disagreed as to whether
a statute providing for deportation of an alien to any state that would harbor him posed
a “substantial question” requiring a three-judge district court to be convened. See, e.g.,
Wolf v. Boyd, 287 F.2d 520 (9th Cir. 1961); Marcello v. Kennedy, 194 F. Supp. 748 (D.D.C.
1961), aff'd on other grounds, 312 F.2d 874 (D.C. Cir.), cert. denied, 373 U.S. 933 (1963).

Several commentators have argued against the Government’s ostensibly unqualified
powers with respect to the ejectment of aliens. See, e.g., M. Konvirz, Civi, RiGHTS IN
IMmiGrATION (1953); Boudin, The Settler Within Our Gates, 28 N.Y.U.L. Rev. 266, 451,
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constitutional system, it is considered that basic fairness and the
essential substantive and procedural safeguards of due process
would be thwarted by a statute which required no proof of crimi-
nal intent.'” Thus, with the exception of certain narrow instan-
ces,"™ American penal provisions purport to punish crimes com-
prised of both actus reus and mens rea components. Typically,
then, a comprehensive review of the laws of all state and federal
jurisdictions concerning possession 6f marijuana reveals that vir-
tually all such statutes require, as an essential element for prose-
cution, that the defendant be shown to have had possession with
knowledge of such possession.**! Under the British Act and Regu-
lation in force at the time of Lennon’s conviction, no criminal
intent was required for a possession conviction; innocent posses-
sion of a package which later proved to contain narcotics was
deemed sufficient grounds for conviction, despite the fact that the
accused had no reason to know, or actual knowledge of, either the
contents or nature of such package.'® It is contended that a con-
viction of this type, lacking an element which we consider essen-
tial to fundamental fairness, is alien to our system. Therefore, its
use as a basis for excluding from permanent residence an appli-
cant whose child is an American citizen and whose spouse is a
permanent resident, should be deemed a denial of due process."s

When presented with the above argument in Matter of
Lennon, the Immigration Judge did not rule upon the merits of
the due process argument, but rather concerned himself with the
threshold contention of whether all American decisions did, in
fact, require a mens rea component for marijuana possession. In
his decision, Immigration Judge Fieldsteel referred to the case
law of several “minority jurisdictions”'* which all held, he found,
that knowledge on the part of a defendant was unessential for

634 (1951); Bullit, Deportation as a Denial of Substantive Due Process, 28 Wasn. L. Rev.
205 (1953); Hesse, The Constitutional Status of the Lawfully Admitted Permanent Resi-
dent Alien, 68 YaLE L.J. 1578, 69 Yarz L.J. 261 (1959); Maslow, Recasting our Deportation
Law, 59 Corum. L. Rev. 308 (1958); Note, Constitutional Restraints on the Expulsion and
Exclusion of Aliens, 37 MINN. L. Rev. 440 (1953); Note, Resident Aliens and Due Process:
Anatomy of a Deportation, 8 ViLL. L. Rev. 563 (1963).

» See Tumer v. United States, 396 U.S. 398 (1970); United States v. Fueston, 426
F.2d 785 (Sth Cir. 1970); Griego v. United States, 298 F.2d 845 (10th Cir. 1962); Casella
v. United States, 304 F. Supp. 756 (D.N.J. 1968).

» See text accompanying notes 164-72 infra.

3 See text accompanying notes 136-63 infra.

132 See analysis of the British Act and Regulations in section III, supra at pp. 287-93.

= But see Buchowiecki-Kortkiewicz v. INS, 455 F.2d 972 (9th Cir. 1972).

' In re Lennon, at 22.
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conviction. It would appear, however, that such authorities are no
longer controlling within their respective jurisdictions.'®

A review of the legislative and decisional jurisprudence with
respect to the possession of marijuana can best be accomplished
by looking separately at the federal and state areas. Under federal
law, bare possession of marijuana for personal use was never per
se a criminal act. However, a series of statutes beginning with the
Marijuana Tax Act of 1937'* did proscribe possession of the drug
in connection with various tax schemes. Similarly, marijuana
importation was outlawed under the Narcotic Drugs Import and
Export Act.'” The decisional law under all these statutes viewed
the proscribed species of possession as one requiring mens rea.'®

On the state level, the Uniform Narcotic Drug Act®
[hereinafter referred to as the Uniform Act], which was at var-
ious times substantially adopted by all fifty states, the District
of Columbia, Puerto Rico and the Virgin Islands, is the princi-
pal anti-marijuana legislation."' Section 2 of the Uniform Act

= Although, as a general rule, it is solely federal and not state law which is determi-
native of whether an alien has committed a crime which would trigger any penalties under
the Immigration Act (Giammario v. Hurney, 311 F.2d 285 (3d Cir. 1962)), here the author
is interested in the broader issue of establishing the general jurisprudential posture of all
American fora with respect to a particular crime. See generally Bonnie & Whitebread, The
Forbidden Fruit and the Tree of Knowledge: An Inquiry into the Legal History of Ameri-
can Morijuana Prohibition, 56 Va. L. Rev. 971 (1970).

™ Act of Aug. 2, 1937, ch. 553, 50 Stat. 551 (repealed 1970) (formerly codified at InT.
Rev. Copk or 1954, §§ 4701-36).

W Act of Feb. 9, 1909, ch. 100, 35 Stat. 614 (repealed Oct. 27, 1970) (formerly codified
at 21 U.S.C. §§ 171-74). The recently enacted provisions of the Comprehensive Drug
Abuse and Control Act of 1970, 21 U.S.C. § 801 et seq. (1972), replaced the marijuana
tax and anti-importation provisions discussed in the text. Underlying the amendment was
a marked change in congressional attitude toward the nature of marijuana. See 116 Cong.
Rec. 781 (1970) (testimony of Dr. S. Yolles). For the legislative history and purpose of the
Drug Abuse and Control Act of 1970, see 1970 U.S. Cope CoNg. & ApmmN. News 4566 et
seq.

™ Bags v. United States, 326 F.2d 884 (8th Cir. 1964); Guevara v. United States, 242
F.2d 745 (5th Cir. 1957); United States ex rel. Marino v. Holton, 227 F.2d 886 (7th Cir.),
cert. denied, 350 U.S. 1006 (1955).

» The Act was approved by the National Conference of Commissioners on Uniform
Laws in 1932, See 9 U.L.A. 523 (1973).

'™ See 9 U.L.A. 524 (1973) for a list of the states adopting the Uniform Act, and 9
U.L.A. 525 (1973) for a list of the states substantially adopting the Uniform Act.

" In 1970, the National Conference of Commissioners on Uniform Laws approved the
Uniform Controlled Substances Act, which supplanted the older uniform provision. See 9
U.L.A. 145 (1973). However, section 401 of the Controlled Substances Act basically paral-
lels the possession provisions of the Uniform Narcotic Drug Act, § 2. See 9 U.L.A. 266
(1973).
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provides that “[i]t shall be unlawful for any person to manufac-
ture, possess, have under his control, sell, prescribe, administer,
dispense or compound any narcotic drug, except as authorized in
this act.””’? In order to convict a defendant under the possession
portion of section 2, the enacting states have almost uniformly
found it “necessary to show that the defendant was aware of the
presence and character of the particular [proscribed] substance,
and was intentionally and conscioudly in possession of it.””'* Al-
though some jurisdictions have required a lesser standard of
knowledge than have others, ‘‘no case has been found in which
the defendant’s conviction for illegal possession of narcotics has
been sustained where the prosecution has failed to prove, either
directly or by inference, that the defendant had knowledge of the
presence of the contraband substance.”'¥

There are, however, four state jurisdictions usually listed as
exceptions to the general rule outlined above: the states of Wash-
ington, Florida, Massachusetts and Maryland. A more careful
examination of current law in these states reveals, however, that,
with the possible exception of Maryland, their laws no longer
refute the proposition that knowledge is a requisite element in the
crime of cannabis possession.

The state of Washington has the most detailed case law in
the area.'® The origin of its doctrine may be traced to State v.
Henker,"** where a Washington court interpreted the deletion of
the words “with intent to sell” from the statute as dictating an
intent to dispense with a “knowledge requirement.”' Henker
was followed in State v. Boggs;'** however, there the central issue
was, arguably, not whether the statute required any mens rea at
all for conviction, but whether scienter of the article’s narcotic
character was also necessary.'*

However, two developments in recent Washington law have
since undercut the Henker doctrine. First, in State v. Hennings,'®
Henker was explicitly disapproved:

"2 UntrorM NArcoTIC DRUG ACT § 2.

' Annot., 91 A.L.R.2d 810, 811 (1963).

"W Id, at 821.

% It is the case law of that state which Immigration Judge Fieldsteel treated most
extensively. In re Lennon, at 22-23.

m 50 Wash. 2d 809, 314 P.2d 645 (1957).

W Id, at 812, 314 P.2d at 647.

Hx 57 Wash. 2d 484, 358 P.2d 124 (1961).

119 Id‘

“ 3 Wash. App. 483, 475 P.2d 926 (1970).
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[Wle respectfully disagree with the conclusion in Henker that
the legislative objective was to eliminate scienter as an essential
ingredient of the crime of trafficking in narcotics. As we discern
the legislative purpose, it is to make possession of narcotics a
crime without proof of a specific intent to sell. However, the
elimination of the requirement of proof of a specific intent to sell
does not, we believe, warrant the conclusion that a general in-
tent—wilful guilty knowledge—need not be proven.'”

Second, in 1969, the Washington legislature removed cannabis
from coverage under that state’s version of the Uniform Act.”®
This action received the imprimatur of the Washington Supreme
Court in State v. Zornes,"™ where the court also stated that “the
consensus is that cannabis is not a narcotic but rather a mild
hallucinogenic.”** Thus, the string of authority dispensing with
scienter in connection with Washington narcotics convictions is
no longer applicable to crimes involving any form of cannabis.

In Florida, any authority™ in earlier case law that scienter
was not requisite in order to warrant conviction for illegal posses-
sion of drugs has since been clearly overruled:

The [various cases cited] require the state to prove that the
defendant had physical or constructive possession of the object
or thing possessed, coupled with his knowledge of its presence.'

This proposition has recently been affirmed by a Florida appeals
court.'”’

In Massachusetts, the ‘“strict liability’’ doctrine was es-
tablished with the case of Commonwealth v. Lee,' which relied
heavily on a public-safety doctrine for its rationale.!® This Mas-
sachusetts view received little elaboration over the following nine-
teen years; however, in Commonwealth v. Buckley,'™ the Su-

wId, at 488-89, 475 P.2d at 930.

12 Wash. Laws of 1969, 1st Ex. Sess., ch. 256, § 7.

1 78 Wash. 2d 9, 475 P.2d 109 (1970).

51 Id. at 18, 475 P.2d at 115. )

155 Boric v. State, 79 So. 2d (Fla. 1955). In a prosecution for possession of marijuana,
the State was not required to prove intent beyond a reasonable doubt in order to warrant
a conviction,

™ Qpataro v. State, 179 So. 2d 873, 877 (Fla. 1965).

1 Briggs v. State, 262 So. 2d 451 (Fla. 1972) (evidence in a criminal prosecution for
possession of marijuana must show that the defendant had knowledge that the contraband
was in his possession and control).

5 331 Mass. 166, 177 N.E.2d 830 (1954).

15 For a discussion of this doctrine, see text accompanying notes 165-72 infra.

w354 Mass. 508, 238 N.E.2d 335 (1968).
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preme Judicial Court construed a knowledge requirement to be
included in a statute which made unlawful any presence at prem-
ises where narcotics were illegally kept. This construction was
viewed as necessary to uphold the constitutionality of the law:

The legislature may determine what shall be deemed a “public
welfare offense” punishable notwithstanding innocent in-
tent. . . But an intention to create such an offense should ap-
pear in clear and unambiguous language . . . . In view of the
seriousness of the penalty which may be imposed . . . we are
unwilling to regard the omission from the first clause [of some
word having an effect similar to that of ’knowing”) as suffi-
ciently indicating the Legislature’s “clear and unambiguous”
intention to require no proof of knowledge in a prosecution.!

Accordingly, absent a clear legislative pronouncement that pos-
session of cannabis is a public welfare offense, Massachusetts now
requires knowledge as an element of possession.

Maryland, a state with little case law on the subject, al-
though not requiring a strict mens rea component for convie-
tion,'* does mandate, for successful prosecution, a showing by the
state that a defendant at least have had knowledge of the pres-
ence of a proscribed object, if not of its narcotic quality.' Basic
to the Maryland position, and implicit in similar state ap-
proaches which required no mens rea for conviction of narcotics
possession, is the notion that possession of controlled drugs falls
within the “public safety” or “public welfare” class of crimes. "

An analysis of the theory underpinning the establishment of
public-safety legislation reveals that such theory is thoroughly
unsuitable for application to statutes concerning the possession
of marijuana or hashish. In Morissette v. United States,' the
Supreme Court, in holding that a statutory provision against
removing Government property without permission could not be
viewed as a crime dispensing with all elements of intent, listed
two criteria for determining which crimes might be considered
“public welfare” or “strict liability” crimes:

[1] The accused, if he does not will the violation, usually is
in a position to prevent it with no more care than society might

" Id. at 513, 238 N.E.2d at 338 (1968).

"2 See Jenkins v. State, 215 Md. 70, 137 A.2d 115 (1957).

" Davis v. State, 9 Md. App. 48, 262 A.2d 578 (1970).

¥ See generally Sayre, Public Welfare Offenses, 33 CoLum. L. Rav. 55 (1933).
= 342 U.S. 246 (1952).
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reasonably expect and no more exertion than it might reasona-
bly exact from one who assumed his responsibility. [2] Also,
penalties commonly are relatively small, and conviction does no
grave damage to an offender’s reputation.'™

Surely, the British Act involved in Lennon’s conviction does not
meet the aboveoutlined criteria. First, inasmuch as its provisions
condemned even innocent possession,'” a party seeking to insure
compliance would have had ceaselessly to search both his prem-
ises and possessions. Second, although Lennon’s conviction re-
sulted in merely a monetary penalty, the statute also provided for
the imposition of prison sentences.'®

In Balint v. United States,'? another dimension distinguish-
ing narcotics possession statutes from true ‘“‘public welfare” stat-
utes was illuminated. The Balint case involved a conviction for
violation of section 2 of the Harrison Act,'™ i.e., selling narcotics
without written authorization. In holding that the offense in ques-
tion was one of “strict liability,” the Court declared:

1t is very evident from a reading of [the statute] that the em-
phasis of the section is in securing a close supervision of the
business of dealing in these dangerous drugs by the taxing offi-
cers of the government. . . . Its manifest purpose is to require
every person dealing in drugs to ascertain at his peril whether
that which he sells comes within the inhibition of the statute,
and, if he sells the inhibited drug in ignorance of its character,
to penalize him. . . . Doubtless considerations as to the oppor-
tunity of the seller to find out the fact, and the difficulty of proof
of knowledge, contributed to this conclusion."

Thus, in a sense, true “public weifare” crimes, in contradis-
tinction to “strict liability” possession statutes, do involve a culp-
able mental element: the recklessness or negligence of a party
engaged in a particular business, in failing to ascertain and com-
ply with the various provisions governing his business. Therefore,
in weighing the deleterious consequences that an inadequately
supervised dealer in drugs or food might effect upon the public

" Id, at 256.

7 See note 132 supra.

% |ennon’s conviction might have resulted in a prison sentence. See Dangerous
Drugs Act 1965 c. 15, § 10.

' 258 U.S. 250 (1922).

™ 38 Stat. 785 (1914) (repealed 1970) (formerly codified at INr. Rev. CopE or 1954,
§8 4701-36).

m 258 U.S. at 253-54.
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against that dealer’s constitutional rights, the imposition of a
“duty to know” standard enforced by means of a criminal sanc-
tion lacking in true mens rea might seem reasonable; however,
the absence of a true scienter requirement in a statute outlawing
the bare act of possession by private persons should be considered
repugnant to our basic constitutional notions of due process.'”?

VI. ConstrruTioNaLiTY: A Brigr OVERVIEW

Although this Article has not advanced on principally consti-
tutional grounds, certain constitutional arguments have been
raised, and several additional constitutional considerations de-
serve mention.'®

At the outset, it should be clear that once present in the
United States, an alien is a “person” in the constitutional sense,
and is, therefore, entitled to the basic protections of life, liberty
and property under the Due Process Clause of the fifth amend-
ment to the United States Constitution.' Furthermore, although
the fifth amendment contains no Equal Protection Clause, it nev-
ertheless forbids any discrimination which is so unjustifiable as
to be violative of due process.'™ As previously indicated, exclud-
ing an alien on the basis of a criminal conviction wholly lacking
any mens rea component would seem to be a substantial depar-
ture from due process."*

A further significant issue raised, and nowhere dispelled in
the legislative history, is whether section 212(a)(23) is void for
vagueness,'”” inasmuch as the section contains no definition of the
term “marijuana”;'™ it is entirely unclear after a fair reading
whether hashish or cannabis resin is included therein. It is well

" But see Buchowiecki-Kortkiewicz v. INS, 456 F.2d 972 (9th Cir. 1972).

"3 See generally C. GORDON & H. RosEnFELD, 1 IMMIGRATION LAw AND PROCEDURE
§§ 4.2 t0 4.3f. ]

™ “[A]n alien [who legally became part of the American community,] . . . since
he is a person, . . . has the same protection for his life, liberty and property under the
Due Process Clause as is afforded to a citizen.” Galvan v. Press, 347 U.S. 622, 530 (1954).

' Schneider v. Rusk, 377 U.S. 163 (1963).

1"* See section V, supra at pp. 303-10. But see Shaughnessy v. United States ex. rel,
Mezei, 345 U.S. 206, 218-28 (1953) (Jackson, J. dissenting), deliniating the contrast be-
tween substantive and procedural due process.

' Fleuti v. Rosenberg, 302 F.2d 652 (9th Cir. 1962), ff'd on other grounds, 374 U.S.
449 (1963). The Ninth Circuit struck down a statute directing the exclusion of sexual
deviates as persons with psychopathic personalities. See also Note, Resident Aliens and
Due Process: Anatomy of a Deportation, 8 ViLL. L. Rev. 566, 585 (1963). See generally C.
Goroon & H. RosgNRELD, | IMMIGRATION LAW AND PROCEDURE § 4.3b (1965).

™ See section IV-B, supra at pp. 296-303.
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settled that a federal statute must be judged on its face.'™ Refer-
ence to legislative history may be had only after it has been ascer-
tained that the language of the statute is sufficiently definite to
satisfy due process standards.' The void-for-vagueness doctrine
is not limited to criminal prosecutions;'® immigration statutes
are not excluded from the purview of the doctrine.'*

The eighth amendment, too, has a bearing on the Lennon
case, for in view of the fact that excludability of deportability
based on a criminal conviction is likely to follow a prior punish-
ment for the same act, it has been urged that deportation is in
effect a cruel and unusual punishment.™

Furthermore, founded upon the constitutional right of pri-
vacy, a relatively strong case can be made for claiming that our
government has no basis whatsoever for punishing the private
possession of marijuana. The right to privacy was first enunciated
in Justice Brandeis’ famous dissent in the case of Olmstead v.
United States:'™

The makers of our constitution undertook to secure conditions
favorable to the pursuit of happiness. They recognized the sig-
nificance of man’s spiritual nature, of his feelings and of his
intellect. They knew that only a part of the pain, pleasure and
satisfactions of life are to be found in material things. They
sought to protect Americans in their beliefs, their thoughts,
their emotions and their sensations. They conferred, as against
the government, the right to be let alone—the most comprehen-
sive of rights and the right most valued by civilized men.'™

This argument now seems to have become accepted, so that al-
though various Justices may disagree as to the true constitutional
source of the “right of privacy,” it is unlikely that any would deny
its existence.'™ ‘

1 United States v. Harris, 347 U.S. 612, 617 (1959).

w Id. See also Gubbles v. Hoy, 261 F.2d 952 (9th Cir. 1958).

w Small Co. v. American Sugar Ref. Co., 267 U.S. 233 (1925).

"2 See note 177 supra.

w Such challenges have thus far been unsuccessful. See Chabolla-Delgadov v. INS,
384 F.2d 360 (Sth Cir. 1967). See also Armstrong, Banishment: Cruel and Unusual
Punishment, 111 U. Pa. L. Rev. 758 (1963). Similarly, it was held that the double-jeopardy
provision does not prevent criminal prosecution based on the same act for which an alien
is subjected to deportation. United States v. Ramirez-Aguilar, 455 F.2d 486 (9th Cir.
1972).

w277 U.S. 438 (1928).

™ Id, at 478.

™ See Stanley v. Georgia, 394 U.S. 557 (1969); Griswold v. Connecticut, 381 U.8.479
{1965).
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Surely it is time for the private consumption of marijuana
and hashish to be included within the sphere of privacy, immune
from governmental intrusion," for an arsenal of evidence is being
compiled that hashish and marijunana are not narcotic drugs, are
not physicially addictive, and do not produce psychological de-

. pendence harmful to society or to the user.’® Neither drug (1)
causes criminal or aggressive behavior;® (2) leads to the use of
dangerous or so-called hard drugs such as heroin; or (3) causes
insanity." Certainly, even if Congress has acted properly in pro-
hibiting entry into this country by persons who had been con-
victed of selling, distributing, smuggling or manufacturing mari-
Juana, it is more difficult to defend a similar prohibition with
respect to persons who may have merely used or possessed mari-
juana for their own private use.

CONCLUSION

The plight of aliens entangled in the intractable provisions
of section 212(a)(23) of the Immigration Act has not gone unnot-
iced. Senator Alan Cranston of California introduced a bill which
would permit the Attorney General to waive the exclusion or
deportation of such aliens in cases which involve hardship.”* In
the House, the same bill was introduced by Representative Ed-
ward I. Koch of New York.™ This bill provides at least minimal

" For Congress to exclude or deport an alien from the United States simply because
he or she may have used marijuana in private would tend to impinge upon the rights to
privacy and due process of law, as guaranteed by amendments I, IV, IX and XIV to the
United States Constitution,

" See generally Allentuck & Bowman, The Psychiatric Aspect of Marijuana
Intoxication, 99 Am, J, PSYCHIATRY 249 (1942).

Reliable modern scientific evidence reveals that although no drug, including aspirin,
is totally harmless, marijuana is a comparatively mild, relatively harmless drug when
taken by most people in conventional doses, and produces no effects which are or would
be harmful to society or to the user. The Government would be hard pressed to sustain
its burden of proving a rational connection between the private use of marijuana and harm
to the public or to the user.

" REPORT BY THE PRESIDENT'S COMMISS1ON ON LAW ENFORCEMENT AND ADMINISTRATION
or Jusrice 224 (1967).

® Mandel, Who Says Marijuans Use Leads to Heroin Addiction?, 43 J. Secular
Educ. 211 (1968).

" S. 277, 93d Cong., 1st Sess., 119 Cong. Rec. 357 (daily ed. Jan. 9, 1973).

" H.R. 681, 93d Cong., 1st Sess., 119 Cong, Rec. 77 (daily ed. Jan. 6, 1973) is a bill
“[tjo amend the Immigration and Nationality Act with respect to the waiver of certain
grounds for exclusion and deportation.” The bill would amend section 212(a)(23) of the
Immigration and Nationality Act, which renders aliens who have been convicted of nar-
cotica violations ineligible to receive visas and to be admitted into the United States, by
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relief and deserves prompt and serious consideration by Congress,
as well as broad public support.

Congressmen realize, however, that it is very difficult to
muster the support necessary to generate useful change in the
immigration law, because of the dearth of public interest in the
subject. While some “cultural lag” normally exists between the
time that a need for a change in the law arises and the time that
the change is actually enacted into law, revisions in the immigra-
tion laws are usually long overdue before Congress senses a need
to act.

As a nation which attributes many of its greatest accomplish-
ments to the contribution of immigrants, it behooves us to be ever
vigilant that our immigration laws do not rob us of a great poten-
tial national resource.

allowing the Attorney General, after a hearing, to receive the application for a visa, and
to consent to the admission of an alien who has been convicted of possessing marijuana.
The hill would also amend section 241(b) of the Immigration and Nationality Act, which
contains exceptions to the section 241(a)(4) provision for deportation of aliens convicted
of crimes, by adding a section which would permit the Attorney General, after a hearing,
to waive deportation of an alien who has been convicted of possessing marijuana,

The bill appears to have administration backing. As stated in a letter of August 13,
1973, from the Department of Health, Education and Welfare to Congressman Peter A.
Rodino:

The Immigration and Nationality Act was enacted at a time when marihuana

was inaccurately regarded as a narcotic, and Federal criminal penalties for

possession of marihuana were severe. The “Comprehensive Drug Abuse Preven-

tion and Control Act of 1970’ (P.L. 91-513) reduced the penalty for a first

conviction of simple possession of marihuana from a felony to a misdemeanor,

and permitted a judge to substitute probation for incarceration in appropriate

cases.

The subject bill recognizes the change in Federal policy with respect to
marihuana. It permits the Attorney General to exercise a similar kind of discre-
tion in the case of an alien convicted of simple possession of marihuana when
he believes that exclusion or deportation is not necessary to protect the public
welfare.

We believe that H.R. 681 is fully consistent with Federal policy and we
would have no objection to the enactment of H.R. 681.

We are advised by the Office of Management and Budget that there is no
objection to the presentation of this report from the standpoint of the Adminis-
tration's program.

Letter of Aug. 13, 1973, from Dep’t of Health, Educ. and Welfare to Rep. Peter A. Rodino
of New Jersey.

2202



Board of Immigration Appeals

Memorandum for the File

In re: John Winston Ono Lennon

File: Al7 595 321 -

At 3:00 p.m. I received a telephone call from
Assistant U. S. Attorney Joseph Marro in New York.
He advised that an application for a temporary restrain-
ing order was argued before United States District Court
Judge Owen today and the Court took the case under ad-
visement. The Court requested Mr, Marro to find out®
from the Board whether it would hold up its decision until
the Court has an opportunity to rule on the motion. In
the absence of some such assurance, the Court will issue a
temporary restraining order. Mr. Marro hoped that the
Judge will not be put in a position where he has to issue
a temporary restraining order.

1 pointed out to Mr. Marro that we have just received
an appendix to counsel's brief, which will have to be
circulated to the Board. The Board's decision has not yet
been drafted and it is highly unlikely that it will issue
in final form, approved by the Board, in the near future.
(Mr. Schmidt, who was present in my office when the:tele-
phone call came in, advised me that he has a rough draft
of some 20 odd pages and that he is working on the Tast
point, His rough draft will not be finished before next
week). Mr. Marro stated that he thought Judge Owen, who
is newly appointed and completely unfamiliar with immigra-
tion law, will probably come out with his decision on the
motion in a week or two.

I told Mr. Marro that, while I could not commit the
Board to withholding final decision indefinitely, it seemed
to me that the Board's decision in due course would not
come out in the next couple of weeks. We will, however,
continue with the case as if nothing had happened. If
our decision should be approved in final form, I will tele-
phone him and advise him of that fact, if before that time
the Judge has not rendered a decision on the motion. Mr.
Marro stated that this was satisfactory.

NN

Maurice A. Roberts
March 1, 1974 Chaixrman
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Boaxd of Immigration Appeals

Memorandum for the File

In re: John Winston Ono Lennon

File: Al7 595 321

Assistant United States Attorney Joseph Marro of
the Southern District of New York telephoned yesterday
in my absence concerning this matter. I returned his
call this morning (Area Code 212, 264-6588).

Mr. Marro stated that he was calling at the request
of the respondent's attorney and of the United States
District Court judge before whom respondent's civil
litigation is pending. Those actions charge bias and
prejudice on the part of the District Director in starting
the deportation proceedings, seek information which has
been denied under the Freedom of Information Act, seek
a judicial hearing on the charge of unlawful electronic
surveillance and request, among other things, an injunction
against further proceedings in the deportation matter.
Respondent's attorney had requested the Board to defer
decision on the appeal, pending completion of the 1iti-"-
gation in the District Court., This Board had heard:oral
argument on that request, together with oral argument on
the merits of the appeal, and had reserved decision.®
Respondent's attorney now wishes to proceed with the liti-
gation and present evidence in support of his request for
an injunction. This would include, among other things,
taking the deposition of various Government officials,
possibly including the members of this Board. Before
embarking on this action, counsel suggested that Mr.

Marro communicate with me to ascertain how soon the
Board's decision might be expected. The District Court
judge agreed that this should be done.

I had discussed this case this morning with Paul
Schmidt, the staff attorney to whom it has been assigned.
He told me that he has reviewed the record, done fairly
exhaustive research, and is about to embark on a first
draft of opinion, which he hopes to be in a position to
Present to the Board by the end of next week. Of course,
he cannot predict when a final opinion ready for signature
will be available.
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Accordingly, I told Assistant United States Attorney
Marro that while this case is now under active considera-
tion, all I can state is that an opinion should be forth-
coming in the not too distant future, without indicating
in any way what that decision will be or how soon it can
be expected. I told him that it was unlikely that the
decision would be coming out in a week or so but that con-
ceivably it might be forthcoming in perhaps a month or more.

Mr, Marro expressed his appreciation for this informa-
tion, which he will relay to counsel and to the Court.

VY

Maurice A. Roberts
Chairman

February 14, 1974
cc: Mr. Irving A. Appleman

Appellate Trial Attorney
I&N Service
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. November 20, 1973

In re: Jolm Winston Ono lenpon . !
File: Al7 597 321 .

Leon Wildes, Raq.
$15 Madison Avenus ' i
Rew York, New York 10022

Deay Mr, Wildes:

Thank you for your letter dated November 16, 1973
concerning the above-captioned matter.

1 have not yet sesn a trsuseript of the oral argu-
ment. I am certain, however, that the Board made no
commitment which could support your “understanding” as
recited in the last psrsgreph of your lettsr. I have
consulted the Board mssbers and they corroborate my - ..
recollection. Without in any way implying what ths .
Board's ultimate dseision will be on your application
for deferment of decision on the merits, I must thexéfore
tell you that you avre incorrect in your understanding that
you will be inforwsd of that ruling.if it is adverse,
separately and in advance of sny determination on the

marits,
Sincerely yours,

;
|
H
i
i
i
i
!
|
i

Maurice A. Roberts
Chaixrman

cc: Vincent A. Schiano, Eegq.
Trial Attorney, I&N Service
New York, Rew York 10007

Irving A. Appleman, Esg.
Appellate Trial Attomey
15 Sexvice

. MAR:mhl




CABLE ADDRESS
“LEONWILDES." N, Y.

LEoON WILDES
ATTORNEY AT LAW

575 Madisors Senecs
icr Zork, NUY 10022

PlLaza 3-3-168

November

Board of Immigration Appeals
U.S. Department of Justice )
521 12th Street, N.W. , ot
washington, D.C, 20530 ,./;)f
Attention: Mr. Maurice Roberts, Chairman

Re: LENNON, John Winston Ono
Al7 597 321

Dear Sir:

I wish to thank the Board for the courtesies extended to me in
connection with the presentation of my oral application before
the full Board on October 3lst.

In keeping with the undertaking of counsel for both the govern-
ment and the respondent to apprise the Board of Immigration ~~
Appeals of developments, I wish to inform the Board of the fact
that service of process has been completed in both lawsuitsg
pending before the U.S. District Court for the Southern District
of New York. Moreover, I am advised (see copy of cablegram
attached) that the trial of Detective Sergeant Pilcher and the
other officers who participated in the arrest of the respondent
in England in 1968 has been concluded, and that Officer Pilcher
was convicted and apparently sentenced to four years imprison-
ment. I am instructing British counsel to study the proceedings
which have transpired to determine whether they may now form
the foundation for a proceeding to reopen respondent's conviction
in Londpon.

I will keep the Board apprised of any such developments.
It is my understanding that the Board will reach a determination

with respect to my application that its deliberations be deferred
and that I will be informed of the ruling separately and in advance




Lennon, 2

of any determination on the merits.

Very truly yours,

]

L'EON"WILDES

ILW/ts
Encl.

cc: Vincent A. Schiano, Esg., Chief Trial Attorney, New York District
cc: Irving Appleman, Esg., Appellate Trial Attorney
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Board of Immigration Appeals

Memorandum for the File

In re: John Winston Lennon

File: Al7 595 321

The following accredited wire service newsmen
were briefed regarding the above case. They were
furnished information already in the public domain
with respect to the history of the case, the decision
below, and contentions of counsel. General background
regarding operation of the immigration laws was also
provided.

Gary Thomas ~ U.P.I. - 393-3430
Bill Brobst ~ New York Times -~ 293-3100
Tom Stewart - Reuters =~ 638-1261
John L. Engel - A.P. - 833-5300

.;;;;iéac_J/’<
Theodore P. Zakaboski
Executive Assistant

November 14, 1973
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BEFORE THE BOARD OF IMMIGRATION APPEALS

Oral Argument: Oct. 31, 1973

In Re: JOHN WINSTOﬁ LENNON .

File: A-17595321

Board: Mr. Roberts, Miss Wilson, .

Mrs. McConnaughey, Mr, Torrington,
and Mr. Maniatis

Heard: For Respondent: Leon Wildes, Attorney
515 Madison Ave.
New York, New York 10022
For Immigration Service: Vincent A. Schiano,
Trial Attorney

Request: Action be deferred pending
court litigation - and
245 Relief

Chairman: We will hear from you on the appeal. As I
understand it you are the appellant and you are
free to present of course any argument that you
see fit on the merits, as well as on a pré-
liminary motion, which I understand you have to
make. You have asked for and been granted extra
time and we will hear you at length, as well as
the Service.

Attorney: Thank you very much Mr. Roberts. I have the
impression, because this is as I understand it,
3 years that the Board has been in this building,
and I have never been here. Since my practice
has largely been specialized in Immigration, I
hope this Board will recognize that I am not in
the custom of filing unnecessary appeals, or in
making unnecessary applications; and 1 think my
application requires that kind of an advance
statement to your introduction, because what I
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intend to ask for is probably somewhat
unusual in oral argument before this Board.
I want to thank you for the special oppor-
tunity to come down, and although I do not
intend to argue the merits of the case, as
jndicated in the exchange of correspondence
between the Board andmyself and the tele-
phone conversations I have had with Mr.
Roberts, the purpose of my appearance is not
to present oral argument on the merits, but
rather to make a special application with
respect to the case.

The application which I most respectfully make
at this time is to defer and withhold the
reaching of decision on this appeal and......

Chairman: Would it bother you if I interrupted to

Attorney:

ask you a question preliminarily. Last week
you sent us a sheaf of documents which we had
never seen before and that included copies of

a complaint filed in the U.S. District Court
for the Southern District of New York. Has any
order been rendered in any of those cases which
would affect our capacity to hear or determine
this case?

No. I intend to review those actions and ex-
plain why I feel I must take this position, and
I am making this request in view of those
situations. My application is made to defer and
withhold a reaching of a decision until there is
final determination with respect to those 2
actions both filed in the Federal District Court
for the SouthergDistrict of New York.

My application also includes a request that the
Board rule in advance on my special application
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before reaching a determination of the merits
of the case. ' I intend to set forth briefly
the nature of the actions which my client has
instituted in the Southern District and the
reasons why I believe the Board should grant
my application. I would then hope the
government would express its views on my appli-
cation first, before it proceeds with whatever
argument they wish with respect to the merits.

The summons and complaint in those actions have
already been submitted to the Board, together
with my letter of Oct. 23, and permit me to
review them., The first is an action under the
Freedom of Information Act, which requests the
court enter a preliminary and final injunction
directing the defendants to cease from withholding
from my client the record kept by the defendant
as to non-priority cases being together with any
evidence, criteria or standards considered by
the government in making such decisions.

Non-priority cases, as you know, are those cases
of deportable aliens where the govermment chooses,
for humanitarian or other reasons, not to proceed
with or to emecute deportation., This action was
filed on Oct. 17, and is, I understand, entitled
to a court calendar priority under the Freedom

of Information Act. Attached, as exhibits to the
complaint, was an exchange of correspondence
mentioned by me in May, 1972, requesting a series
of documents and information, and the last ex-
hbit is a letter dated Aug. 1, 1973, requesting
specifically the information as to the non-
priority cases, which letter has never been replied
to, and the information never furnished.

I therefore commenced the suit 6 weeks after the
failure to comply with that specific request.

I have prepared in order to expedite that pro-
ceeding, a notice to admit under Rule 56(a) of
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the Federal Rules of Civil Procedure,

covering most of the issues of the case,

which I hope will expedite a ruling on the
first cause of action. The second lawsuit
filed on Oct. 24 contains 3 causes of action.
The first request is in other words, an order
compelling defendant to perform their statutory
duty under 18 USC 3504 to either affirm or

deny the occurrence of illegal acts including
wiretap and surveillance of the defendant and/or
his attorney.

i1t also requires that a hearing be conducted
to determine to what extent such illegal acts
have influenced a number of decisions made by
the government with respect to my client's
Immigration status.

it further requests the government, including
this Board,be enjoined from rendering a de-
cision on the matter until the admissionms,
denials or hearings sought herein are forth-
coming. No request for a preliminary restraining
order has been filed to this date however.

The second cause of action requests that a
hearing be held for the purpose of detemining
whether my client's case was prejudged, and if
80, ordering the government to vacate the pro-
ceedings.

The third cause of action requests a hearing to
determine whether my client's civil or con-
stitutional rights have been violated by
illegal wiretap or other method of surveillance.
Among the exhibits to that complaint is a copy
of what appears to me to be a government mem-
orandum, which can only be categorized as
shocking. It is entitled "“The Supervision of
the Activities of Both John and Yoko Lennon.'
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I won't attempt to paraphrase it because it is
short and I prefer to read it.

Chairman: Mr. Wildes, the copy which was appended to
the papers you sent us seems to have the right
margin missing. I don't know if that was 8O
in the original or.......

Attorney: It w s not, that is from my photocopying
machine, I will be pleased to exchange that for
you. It is from the Supervisor, Intelligence
Division, Unit 2, to the Regional Director,

Group 8, as follows: ''It has come to the further
attention of this office that John Ono Lennon,
formerly of the Beatles and Yoki Ono Lennon,

wife of John Lennon, have intentions of remaining
in this country and seeking permanent residence
therein, as set forth in a previous communicat ion
this has been judged to be inadvisable and it

was recommended that all applications are to be
denied."

"Their relationships with one (6521) Jerry Rubin,
and one John Sinclair (4536), also their many
commitments which are judged to be political and
unfavorable to the present administration. This
was sent forth to your office in a previous
report. Because of this and their controversial
behavior, they are to be judged as both unde-
sirable and dangerous aliens."

"Because of the delicate and explosive nature of
this matter the whole affair has been handed

over to the I&N Service to handle. Your office

is to maintain a constant surveillance of their
residence and a periodic report is to be sent this
office. All cooperation is to be given to the

I&N Service and all reports are to be digested

by this office."
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It should be obvious that if the contents of

the memorandum are true, and if they were commun-
jcated to the officers of the Immigration
Service respongible for the decision in the
Lennon case, what results is a strong case

for prejudgment and a patent miscarriage of
justice.

The outcome of both of these court actions is
necessarily an integral part of the record

of appeal to this Board. Without the result
of the first cmuse of action under the Freedom
of Information Act it is impossible for my
clent to show that he may be irreparably
prejudiced by the selective type of prosecution;
and that other aliens with the same or lesser
equities were not processed for deportation,
particularly if the reason for the selective
prosecution is information obtained through

an illegal source.

The second law sought may result in a deter-
mination vacating these proceedings entirely,
or it may result in evidence less than
sufficient to support the vacating of these
proceedings, nevertheless it is important to
this Board. Another possibility, rather a
possible result,is that the government may be
cleared of all wrongdoing and this Board may
then be able to reach a determination based
upon the facts and the law as shown in a
completed record.

Now I have no doubt that my client is entitled
to see the record of non-priority cases similar
to his own under the Freedom of Information Act,
and I am equally confident thayhe is entitled
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to an evidentiary hearing before the

Federal District Court to determine whether
there has been any pre-judgment based upon

the decisions in the Bufalino and Accardi
decisions, which are well known to the Members
of this Board. I also know that the ultimate
function of this Board, as that of any tribunal
of law, is the orderly search for the truth,
and the only question that exists is whether

it is appropriate for the Board at this time
to reach a decision on the merits of this case
before these vital threshold issues are de-
termined; or whether it is more appropriate

for the Board to disregard these 2 lawsuits
which probe the very essence of the search

for truth in this case, and reach its decision
regardless of the outcome of the court actions.

I believe it was in the Accardi case that the
Members of this Board or their predecessors
were called upon to testify before the Federal
District Court, probably with respect to
contacts with other governmental officials and
so on, which might have influenced the inde~
pendence of their judgment.

The purpose of my presence here today you must
recognize, as I say I am not here very often, in
support of this special application which eould
just as easily have beosn made in writing, is to
suggest most respectfully to the Members of this

Board, that such a procedure should not be called

upon, called for in this case as it necessarily
impugns the sincerity and integrity of this
esteemed tribunal.

There seems to me no good reason why this Board
in the face of such serious allegations of
government misconduct, which may have resulted
in the pre-judgment of this case, should involve
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itself in any course of conduct which could
1ikewise be interpreted as being mm utterance
of the continued pre-judgment of an Immigration
case. I believe the Members of this Board
bear a public trust and owe a duty not to in-
volve the Board in any course of action which
might déminish the esteem in whth it is held by
the public and by the Bar.

The handling of this case for over a year and a
half has given me an over-all view of its signi-
ficance which I would like to impart to the Board
as best I can today. Although there are signi-
ficant technical issues raised by the unusual
and unprecedented acts of the government in this
case as can be seen by the fact I filed a brief
in excess of 130 pages long, the importance of
this case lies on a much higher level; and it
has taken me all of this time to put the pieces
together.

What is really significant here is whether under
the circumtances of the type of conspiracy which
has occurred at the very highest level of our
government relating to this case, as alleged in
the complaint, whether any Board, acting as the
delegate of the Attorney General,can render an
unbiased or unprejudiced decision.

If the issues of this case were simply limited

to those which could be raised on the law in a
brief, the govermment would have no purpose in
refusing to furnish us with the record of its
non-priority cases, and to show us what action

it actually takes in the cases of other aliens with
convictions for marijuana possession similar to
John Lennon.

If the significance of this case were limited to
the issues which the Board wishes to have argued
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orally before it today, the government
would have no reason whatsoever to refuse
to furnish sworn declinations by the in-
vestigating agencies involved in this case,
as to the occurrence of illegal activities.

Nor would it have any hesitancy, as it ob-
viously does, in having former and present
high officials of the Department of Justice
give testimony as to whether or not the
government officials responsible for the de-
cisions in this case, were instructed to pre-
judge each and every application, to emtrap
my client through a revoking of his existing
visitor's status and charging him with the
status which resulted in his being an alien
illegally in the U.S., as an overstay.

1 must advise the Board the essential inquiry

in this case must be the discovery of the

truth. Exactly who ordered this case to be
pre-judged, his reasons and motivations, whom

he communicated with, and how he effectively
caused the entire case to be pre-judged. In

my opinion though such sweeping inquiries can be
made in any form other than in a Federal District
Court, where testimony of responsible high
officials of the U.S. Govermment can be taken
under oath to determine whether or what illegal
activities, if any, may have transpired.

And how those activities wre related to the pre-
judgment of this case. Under the circumstances
of my view of this case I most respectfully must
decline to participate in the discussion or
argument of the merits of the case at this time,
and I say this with all due regard to my con-
versations with the Chairman of this Board, to
whom I have on several occasions presented,OT
expressed a different view with respect to my
intentions.
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1 have given this case a great deal of
thought and I most respectfully request that
an order be entered upon my request.

The final point I would like to make relates to
the prejudice that my request might cause to
the government. My application should present
no hardship or inconvenience to the govern-
ment at all. Were I representing Mr. Accardi
or Mr. Bufalino, whose cases involved a _
similar issue, I might expect the government
would have some objection to permitting my
client to remain in the U.S. because his pres-
ence could conceivably be argued to have an
adverse effect on the American public.

John Lennon¥ s one of the world's out-
standing musical geniuses of all times. Unless
it is felt his recording of immensely success-
ful rock compositions adversely affect the
public security. The New York District
Director didn't think so because he approved

a 3rd-preferencebetition in behalf of Mr.
Lennon. Confirming under the law he is an
outstanding artist whose presence is bene-
ficial to the cultural interests of our
country although it required some prodding by the
Federal District Court before that confirmation
was granted, my application need not cause any
excessive delay, and may result in a complete
disposition of the case.

No such clai§ could be made in the case of
]

I would not wish the Board to think I was

here to throw a monkey wreanch into the thing,

or to extend the period of its consideration of
this case unduly. To a large extent the
government is in a position to expedite the
legal proceedings in both court actions. Asit is
they who hold the records of the non-priority
cases, it is they who know whether or not

illegal acts hmve been performed which may
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have resulted in the prejudgment of the case.

1 am quite certain that the government counsel,
Mr. Schiano, will have something to say with
respect to the possible prejudice to the govern-
ment. And to be quite specific, my request -is that
the Board withhold the reaching of a decision in
this case until a period of time of 30 days has
elapsed from the completion of the court pro-
ceedings; or to such a reasonable period of

time as it feels that considering the good faith
of both sides to the litigation, they should be
completed.

Chairman: When you refer to completion I assume y®u
mean completion at the highest level including
appeal and perhaps an application for certiorari
to the U.S. Supreme Court?

Attorney: Or perhaps even by a stipulation or the
filing of certain affidavits, or the demonstration
of certain documents and records which could take
place within a few days. It is very hard, and
Mr. Roberts, your experience with court proceedings
is more extensive than mine as to the time that
could elapse. All I can tell you is of the good
faith that I wish to express to this Board as to
my intentions, I am not out to delay this case.

Chairman: No, I am nni implying that, but I am trying
to fix the nature§ your request and you have told
us that you have filed an action, two actions in
the U.S. District Court, and when you refer to the
complexity of the action, we all know that an
aggrieved party has a right of appeal to a Court
of Appeals. And if he loses there, he may petition
for certiorari to the U.S. Supreme Court; and if
the Supreme Court grants certiorari, then there
will usually be a decision on the merits. And all of
this can and usually does take considerable time.

So I am just trying to, I am not trying to pin you

down, but trying to approximate what it is you are
asking us te do,
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Attorney: A lot depends on the government's
response. It is hard to know the period
I am asking for,

Chairman: But conceivably this could take
years.

Attorney: That is conceivable.

Chairman: I am not speaking about probability
but the nature of the litigation I gather is
not that simple.

Attorney: That is conceivable but highly unlikely
as I believe the government must answer the
complaint within 60 days. I have already
prepared notices to admit and I am pre-
pared, if the government were to set this
down for a hearing tomorrow, or consents
to that, I am prepared to appear at a
hearing tomorrow and commence a detemina-
tion of what I consider to be the essential
underlying truth of this case.

Chairman: Is there anything further now with
respect to your application for deferment?

Attorney: No.

Chairman: Before we hear from counsel for the
Service I am sure that the Board Members
will have some questions, that perhaps you
can answer, I know I have, but first I would
like to make this plain, and I think I have
already in our interchange of correspondence.
Now we had set this down for oral argument
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on the merits, and we had denied your

request which you are now making again, for

a continuance. We gave you a brief continuance
until today to give you an opportunity to be
here and present your agrgument, but I think

we made it very plain that we are prepared to
hear argument on the merits,

Now, whether you wish to present argument on

the merits is a matter which you must determine
as a matter of litigative judgment as an
atterney, and it may be that after hearing
everything we will grant your request for a
continuance. I cannot say at this point, but

I do want to make it very plain that if you do
not present oral argument on the merits, and if
you wish you may rely éntirely upon your exhaustive
brief, You are taking a calculated risk,if we
deny your request for a continuance you will have
no further opportunity to present oral argument
on the merits,

Attorney: That has been made abundantly clear.

Chairman: And I think we will accept your position
that we should hear oral argument on your re-
quest for a continuance first, and that is what
we will ask from counsel for the government,
but first I think there are a few questions.
Even if you were able to prove everything that
you allege, how would that affect the proceedings
liefore us? And before you answer let me tell
you what troubles me,

First you must realize that this Board is strictly
an appellate body. We do not engage in prosecutive
functions, we don't start cases, we merely adjudi-
cate appeals on the record before us., The
Immigration Judge is a quasi-judicial officer.

He doesn't engage in prosecutive functions. He
doesn't generate cases and doesn't start deportakion
proceedings.
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While you have referred to the govermment
generally, and wrongdoing on the part of

the government, actually the government is a
pretty big outfit, and each one of us in the
govermment has his own part to pky. And in
the scheme of things it is the District
Director who is the officer of the Immigra-
tionService who is chargeable with enforcement.
It is he,or the people working under him, who
start deportation proceedings.

Now this Board has held on many occasions that
we will not review the judgment of a District
Director in the exercise of prosecutorial
judgment to start or not to start a deporta-
tion proceedings against an alien. Once he
starts the proceeding the alien is entitled
to a hearing, and he gets that hearing before
an Immigration Judge who is not subject to
control of the District Director.

I1f there is a decision and there is an appeal
to this Board we determine the appeal solely
on the basis of the administrative record
before us as a matter of law. Now, as I gather
your position here it is that the District
Director was improperly influenced to start
this case by considerations which you hope to
prove in the litigation. And my question is,
suppose you can prove that, how does that
affect the judgment which the Immigration
Judge is called upon to render, and we in turn
are called upon to render?

As I read the record and your excellent brief
the issues presented are strictly issues of law.
The respondent is charged with having come to
the U.S. as a non-immigrant visitor in order

to remain here until Feb.29, 1972, and he is
charged with remaining here longer than per-
mitted and thereby rendering himself subject to
deportation,
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As I understand it, there is no claim made
that he has a right to remain here in-
definitely, as an alien who has been admitted
for permanent residence. As a matter of fact
from this record and your brief it appears
very clear that after having been found to be
deportable he sought pemanent residence by
an application for adjustment of status under
Section 245 of the Act. And you have
pointed out that he meets some of the qualifi-
cations for that status because he is the
beneficiary of an approved 3rd-preference visa
petition,

But the Immigration Judge found there was
another requirement which he could not meet,
and that is admissibility to the U.S. because
of a conviction in England. And one of the
quest ions presented has been whether that con-
viction bars eligibility. Now these are all
questions of law, There are other questions
you present but how would it make a dif ference
in our role in this case which is entirely
judicial, if you are able to prove that somebody
did twist the arm of a District Director so
that he started an action against your client
when perhaps he might not have otherwise?

If I have confused you by my long statement....ece.

Attorney: First of all I want to thank you for
outlinfing the limitations of the jurisdiction
of this Board, and the very reason why 1 am
here with this request. What you are saying is
that the Board's jurisdiction is limited to cer-
tain legal, technical issues put in issue and
raised by the fact that a proceeding has been
begun and certdn things have occurred.What I am
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trying to explain as best I can is the
fact that the issues here are so much
broader than the jurisdiction of the Board
that I wish the Board to withhold its de-
cision until a proper disposition of the
entire matter can be had.

I don't wish to enter into a discussion of
the cases; you are talking about the Geronimo
case by which this Board has stated it limits
itself to the legal issues arising out of the
proceedings, and in effect it will ignore or
not rule upon the issues as to how outlandish,
scandalous or illegal it was for that proceed-
ing to have been commenced to begin with.

I don't want to express a personal opinion
about the theory, this is a theory which limits
the jurisdiction of the Board, but in legal
contemplation, considering the over-all aspects
or picture of the law, if justice is to be done
I think the Geronimo decision and the principle
of it is the blindfold; because it circumscribes
and pemmits the Board to sit back and say well,
we'll consider the technical issues arising out
of this proceeding, regardless of how scandalous
it is, and what deprivation of civil and con-
stitutional rights is involved, in the very
bringing of the proceedings.

I might also point out that my complaint alleges
that every decision in this case was influenced
and prejudged, and that includes the detemina-
tions of the Immigration Judge, and of every
application for discretionary relief, and I
believe that was done on instruction.

Chairman: Well now,did the Immigration Judge exer-
cise discretion? I was under the impression he
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found respondent ineligible for the dis-
cretionary relief requested, and never
reached the question of exercising discretion
one way or another. '

Attorney: Well, once again we border upon themerits
of the case. But let me cite just one small
incident where he exercised discretion., I
have claimed throughout these proceedings that
there is likely to be ample records among
the government's files of non-priority cases.
That there are others mnvicted of possession
of marijuana where proceedings were either not
browght or where the alien's departure was
not enforced if they are brought,

I asked the Immigration Judge for permission
to subpoena because I have no right to sub-
poena in a deportation case. I camnot prove
my case unless the Immigration Judge feels
that I am entitled to that subpoena, and I
asked him to subpoena any of those officers
of the Immigration Service to testify as to
that, and he refused.

And in his decision he talks about a completely
different basis, and he refused also to enter
an order early fn the proceedings so that

I might challenge it elsewhere, but waited
until he reaches a decision a year later to
incorporate it in the decision. And through-~
out the handling of the case there were many
applications and requests that were made
which required the invocation of discretion,
And I believe that there was a pattern
throughout the case of denial of all those
discretionary applications.
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Chaiman: I would like to develop a
- little further your complaint with res-

pect to the restricted nature of the
Board's jurisdiction, because I think
that goes to the heart of your argument.
The fact is that the enforcement of
the Immigration laws which devolves
on the Attorney General under the
statute has been delegated by him and
he has delegated certain functions to
the Conmissioner of Immigration and
to various people in the Immigration
Service.

The enforcement functions, the adjudicative
functions, the trial of cases has been
vested by the statute in the Immigrat ion
Judges. And the hearing and adjudication
of appeals from their decisions has been
delegated by the Attorney General to this
Board; and by direction of the Attorney
General we function exclusively as an
appellate tribunal,

1f we were to assume the role you would
have us, wouldn't we be getting involved
in enforcement functions, which is really
none of our business? What/you are asking
us to do is to review the action of the
District Director, an enforcement officer
of the Immigration Service, and these are
prosecutorial roles which we have no part
of.

If I can just develop that a bit, wouldn't
we be merging our function and blurring the
lines of our judicial role? Also, if we
bought your argument think what would happen.
Every year there are hundreds of thousands
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of aliens in the U.S. who are found to be
here illegally prima facie, and scores of
thousands of hearings are held, and a

couple of thousand of the decisions of the
Imnigration Judges come before us on appeal.
Now if we were to acceptfyour thesis, an alien
against whom deportation proceedings had been
brought, and who is here as an overstayed
Crewman, or an overstayed visitor, and who
has absolutely no defense to the charge upon
which his deportation has been ordered,

could blithely insist before the Immigration
Judge that he would like to see all the
records of the Immigration Service in similar
cases because he thinks that he has been
singled out for discdminatory action., And if
he made a claim there had been an illegal
wiretap or something like that, and it was
the burden of the Service trial attorney then
to stop everything and check all the Immi-
gration files and make inquiry of every agenty
of the government which conceivably engages
in or has engaged in bugging or wiretapping;
and all this was available to an attorney who
unlike yourself, might be unscrupulous and might
be engaged just in trying to buy additional
time for his client, what would happen to
law-enforcement?

Where would we be? If we could go into the
question of the District Direct or's conduct

in deciding to start proceedings, deportation
proceedings against a demrtable alien, wouldn't
we be running the Service, and wouldn't we be
involved in law-enforcement as distinguished
from adjudicative pursuits? Now that is a big
order but I think.......

Attorney: That is a long question.
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Chairman: And you may break it up in any
way you see fit.

Attorney: It has two parts as they say in
T.V. Your first question was, are we to
assume the role of the enforcement official
by taking under our jurisdiction his
functions as well? Far be it from me
to wish to expand or contract the juris-
diction of this Board. My esteem for
this Board is based upon the fact that
it knows its limitations and keeps
carefully to them.

It is for that reason that 1 ask you not
to reach a decision, because I have a
problem which must be resolved which in-
volves more than the determination of the
technical issues of the appeal which

this Board's jurisdiction is limited to.
So I am asking the Board not to participate
in this, and to wait until the outcome of
the major problem, so that we may eithex
not have to go through this at all, be-
cause the government may decide to drop
its case. Or we may resolve those issues
and re-appear here.

And I certainly don't want to waste the Board's
time either,at such time I would be willing

to file on the record. The second point

that the Chaiman makes is basically,

are we to permit a situation to exist where
wéwill blithely permit any alien to exer-

cige certain rights which might be abused?

That is about the essence of it I believe,

of the question.

If that were a legitimate criticism,that
would mean no criminal defendant should
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have the right of cross-examination, or

an attorney, because he could cross~examine
and subpoena and could exercise his rights
to counsel in such a way they would be
abused. Why then does the statute give us
the Freedom of Information Act? Whydoes it
give us the right to see certain records?
And why does the wiretap statute say that it
is the government's obligation to affirm
or deny?

Why then has Congress seen fit to place these
tools in the hands of the accused? Obviously
because the government has been known to
overreach. There is nothing that I could ask
for before this Board which could not be
countered by an argument that such a benefit,
if granted, could be abused by other pegle.
There is nothing that I have ever asked a
board for, or no right I have ever fought for,
for a client, which was not subject to abuse,

Chairman: One further question, you have cited to
us the Accardi and Bufalino decisions, and 1
just want to draw a couple of distinctions and
see whether you still feel they are germane.
In the Accardi case there was an application for
discretionary relief from deportation, and this
relief was denied in the exercise of discretidm.
Counsel for Accardi alleged that this Board in
exercising discretion, had been influenced by
outside pressures from the Attormey General;
and that issue was the one which was tried, it
was subsequently found the allegation was un-
founded.

In the Bufalino case there were allegations
similarly made of pressure in the exercise of
discretion and also allegations of illegal
electronic surveillance, which it was claimed

led to the ascertaimment of facts which were

used in denying discretionary relief. The point

1 am making is this, in both of these cases it

was alleged that the Immigration Judge's discretion
had been influenced improperly. But does the
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