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between these crimes and possession of marijuana,
except that the latter is less harmful. Particularly
in John Lennon's case, where the possession was
unknowing, the extreme penalty as compared with

the second chance given to bbther petty offenders

is particularly egregious and discriminatory.

!4ﬂ
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D. Subsections 9 and 23
of 8 U,S.C.A. §1182 Read

Together are Ambiquous and
Thexrefore Must be Resolved

in Favor of the Applicant

Immigration law is clear that ambiguities
in statutoy language must be resolved in favor of
the alien about to be deported. As the Supreme
Court stated in Tan v. Phelan, 333 U.S. 610 (1948):

"deportation is a drastic measure
and at times the equivalent of
banishment or exile. It is the
forfeiture for misconduct of a
resident in this country. Such a
forfeiture is a penalty. To
construe this statutory penalty less
generously to the alien might

find support in logic. But since
the stakes are considerable for the
individual we will not assume that
Congress meant to trench on his
freedom beyond that which is required
by the narrowest of several possible
meanings."”

See also Petition of Catalanotte, 236 F.23 955 (6

Cir. 1956); Immigration Service v. Errico, 385 U.S.

. 2355
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212 (1966).

When subsection 9 of 8 U.S.C.A. §1182,
granting a "second chance" to ohe-time petty
offenders, is read together with subsection 23,
which provides for the exclusion of "Any alien
who has been convicted of a violation of, or a
conspiracy to violate, any law or regulation
relating to the illicit possession of or traffic
in narcotic drugs or marijuana...” an ambiguity
is created. The statute is unclear whether any
alien who has been convicted of any drug-related
offense may be excluded or whether an alien
who has been convicted of only one petty drug offense
has the right under sub-section 9 to be admitted.
In other words, it is uncertain whether the framers
of the statute intended the exception granted to

one-time petty offenders under subsection 9 to apply
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as well to one time petty drug offenders undér
subsection 23.

The rule that ambiguities must be
resolved in favor of the alien commands that the
subsection 9 exception apply to pe&ty drug
offenses. The correctness of this interpretation
is $upported by the fact that it refletts the
repasated instances of leniency in immigration
law toward people Wwho have committed a single

offense and the attempt to give them a second,

chance. Nason v, Immigration and Natf§ralization
Service, 394 F.24 223 (2nd cir. 1968).

The statute under which John Lennon is
to be deported was not intended by Congress to punish
petty drug offenders, but rather to stop the

traffic in illicit drugs.

The nature of the offense of possession of
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marijuana, particular}y when that possession was
inadvertent and unknowing for the reasons discussed

above, does not justify the exclusion from the

" United States of a person who is otherwise highly

desirable and deserving of permanent resident status.
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III. THE FIRST AMENDMENT

INTERESTS OF THE AMERICAN

PEOPLE REQUIRE THE GOVERNMENT

TO BHOW A COMPELLING INTEREST

IN EXCLUDING: JOHN LENNON FROM

THE UNITED STATES

In a series of opinions the Bupreme
Court has ruled that the First Amendment guarantees
the American citizens the inalienable right to
receive as well as to disseminate artistic

communications free from governmental interference.

B.g., Martin v. Struthers, 319 U.S. 141, 143 (1943):

Lamont v. Postmaster General, 381 U.S. 301 (1965):

Stanley v. George, 394 U.S. 557; United States v.

Dellapia, 433 F.2d4 1252, 1258 n. 25 (2nd Cir. 1970):

Caldwell v. United States, 434 F.2d 1081, 1089 (9th

Cir. 1970): Hiett v. United States, 415 F.2d 664, 671

(5th Cir. 1968); Brooks v. Auburn University, 412

F.24 1171, 1172 (5th cir. 1969);:; Forture Society

v. McGinnis, 319 F. Supp. 901, 904 (S.D.N.Y. 1970);

2359
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United States v. B & H Dist. Corp., 319 F. Supp.
1231 (W.D. Wise. 1970); ACIU v. Radford

College, 315 F. Supp. 893 (W.D. Va. 1970) ;

Williams v. Blount, 314 F. Supp. 1356 (D.D.cC.

1970) ; Smith v. University of Tennessee, 300 F. Supp.

77 (E.D. Tenn. 1969).
- Where government acts so as to affect

First Amendment rights it must show both a compelling

interest, Brandenburg v. Ohio, 395 U.S.
444 (1969); Apthekar v. Secretary of State, 378

U.S. 500 (1964); Stanléy v. Georgéa, 394 U.S. 557

(1969) ; De Jonge v. Oregon, 299 U.S.353 (1951), and

that no less drastic alternative to the proposed

action exists, Shelton v. Tucker, 364 U.S. 479 (1960).

John Lennon is one of the best musicians
and composers in the worid. The American people have
a right under the First Amendment to enjoy his

artistic influence and presence in the United States.
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Thus, before the Immigration authorities can

exclude him they must show that a compelling state

interest will be served by so doing and that no

less drastic alternative to exclusion exists.
Clearly, this is not the case. No

conceivable benefit can be derived fram exéduding

people of great artistic stature from our country.

on the contrary, this nation is impoverished when it

bamishmes people with life styles dffering from

the norm, for it is often just those people who

add most to our cultural and intellectual life.

If immigration authorities believe that John Lennon

might in the future repeat his offense, they have

the alternative of deporting him at that time rather

than punishing him before the fact and depriving

citizens of their right to benefit from his presence.

At best the exclusion of a dintinguished

N
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artist from the United States for an old conviction
of a petty crime, after he has already lived here
for two years, could be viewed as silly.

John Lennon, however, has participated in
unpopular political causes in the United States,
as.was noted by the immigration judge below. He has
opposed the war and has donated his name and time
and talents to peace and other political causes.

In such a case the government's action doés not
appear to be simply a routine matter, but rather to
be calculated to achieve an improper government
goal: the silencing of aliens who are outspoken when
in this country.

While Lennon may not have an absolute

First Amendment right to remain in the United States,
when gowernment action not only denies the public
the right to receive communicafion, but also appears

to have the improper retaliatory motive of punishing
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an alien for expressing unpopular views, that
action must be closely scrutinized.
The logs to the American people.! the
damage done to the reputation of the United States
as a tolerant country cannot possibly be
justified by whatever reason exists Fere
for expellihg Lennon. No justification based on
the rule of law where that rule appears discriminatory
and retaliatory can be offered to expladn: the

order below in this case.
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CONDLUSTON

For the reasons given, it is respectfully
submitted that the order below should be reversed

ad the appellant should be granted resident status.

Respectfully. submitted,

H. Miles Jaffe
Eve Cary
Attorneys for the New York Civil
- Liberties Union
Amicus Curiae
84 Fifth Avenue
New York, New York 10011 .
(212) 924-7800

Of counsel:

Burt Neuborne

American Civil Liberties Union
22 East 40 Street

New York, New York 1

Counsel wish to thank Robin Colin, a student at
Temple Law School for her invaluable assistance
on this beief.
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STATEMENT OF RELEVANY FACYS

Hespondent John Winston Ono Lennon and his wife,
Yoko Ono Lennon, were charged with deportabliity under
Sectlon‘241(a)(2), of peing "in the U, S. in violation
of the {lmmigration and Nationality] Act or in violation 7
‘of any other law of the U. S." and under Section 212(a)(9)1
of having been admitted as non-immigrants and having
"failed to maintain the non-immigrant status in which
Lthey were] admitted....or to comply with the condltions
of any such status," in that they remained in the United
States affer February 23, 1572 without authority. The
Immigration Judge found both respondents deportable under
bection 241(&)(2) and made no finding under Section 241
(a)(9), presumably dismissing the latter charge.

Respondent and nis wife applied for permanent
resldence under Section 245 and, in the alternative, for
permission to depart voluntarily under Section 244 of the
Immigration and Nationality Act. Although his wife's
application for permanent residence was granted, respondent's
application for the same relief was denied. He was,
however, granted permission to depart voluntarily within
60 days from the date the decision becomes final, in lieu

of an order of deporation.
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The undisputed facts includc respondent's concession
that on Novemper 28, LYb¥ he was established guilty (by way
of plea) to having "in his possession a dangerous drug to
Wlt cannabis resin, without being duly authorized," contrary
to Regulations 3, Dangerous Lrugs (No.Z) Dangerpous brugs

Act 1Ybb, a British statute. eHis conviction being his oniy

e

offense, a fine was imposed upon respondent by the Magistrate.

The Dangerous Drugs Act lYyvbh (see 'Statutes Keferred o,
infra) definea “cannabls resin” specifrically and distinguished
it trom the other detined term "eannavis," the former
referring to the "separated resin" (hashish) and the lLatter
referring to the "flowering or truiting tops” {marijusna) ofr
the plant. 1t is likewise undisputed that at the time of
the otfense, the res?ondent was not aware vhiat he was in
possession of any substance whatsoever (I'ranscript, p. .83).
Respondent nas consistently contended that he
fully expected the police raic which resulted in the afore-
' meﬁtioned guilty plea, Deéause a number of other famous
"rock"” muslciané had been arrested by the same team of
arug-squad detectives. He had searched his apartment
thoroughly and was convinced that there was no illegal
substance to be found tnereln,' Respondent nas consistently

maintained that the 1llegal substances were not in his

* As a matter of record, Detective Sergeant ¥ilcher, the
officer who conducted the raid at the Lennon home together
with his Chief and otner members of the Scotland Yard drug
squad were subsequently suspendea trom their duties, indicted
on charges ot perjuRy and "perverting the course of Justice®
and are awalting trial in England on such criminal charges

at this writing.
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apartment and that tney may néve been placed there by the
police authorities without his Knowledge on Uctover 22,
1968, the date ot his arrest, or prior to October 28, Lybld
when they were scientifically examined by the metropolitan
police authorities in London. 4n ail events, for extenuating
persoﬁal considerations and upon the advice of counsel,
réspondent entered a guilty piea and ﬁas fined (see
Exnibit 10, conviction). A charge of' obstructing the same
Detective Sergeant Pilcher in the pertormance of his duties
was dropped by the prosecution and accordingly dismissed.
The respondent last entered the U. S. on August
13, 1971 with permission to remain until September 24, 1971.
His admission was zuthorized pursuant to a walver under
scetion 212(d)({3){A) of the ilmmigration and Nationality
Act (See Exhiblt 14) for the purposes of editing film, con-
sulting with business associabes, and attending a custody

hearing in the Virgin Islands on September 16, 1971. The

.walver stated that no extension of stay or change in ac-

tivities or deviation of itinerary should be authorized
without prior approval of the District Director in Wakbington,
D.C. Subsequent extensions of-temborafy stay were approved
with the consent of the Central Office in Washington, of

the Immigration and Naturzliation Service, to November 30,
1971, and thereaftér to Jénuary 31, 1972. Moreover, on
January 31, 1972 the Service conferred H-1 status on the
respondent to authorize certain television appearances

and later readjusted his status to B-2 (visitor) status
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with permission to remain until February 29, 19ie.
On March 1, 1972 the District Director in New

York advised respondent and his wife by letter that:

"Ihe records of this Service indicate
that your temporary stay in the U.S.

as visitors has expired on Feburary 29,
1972,

1t 1s expected that you will effect your
departure from the U.S. on or before March
15, 1972. Failure to do so will result

in the institution of deportation proceed-
Ings.

Please notify this Service of the date,
place and manner of your departure at
least two days 1ln advance of your leaving
by calling Mr. Orville R. Conley at
264-58Y6." (See Exhibit 4)

On March 6, 1972 a further letter was addressed
to the respondent and his wife, but on this occasion
personally delivered by two lmmigration Service Investigators

at the respondent's apartment, which advised:

"Your temporary stay in the U.S. as
visitors expired on February 29, 1y72.

On Mareh 1, 1972 we advised you in
writing that you were expected to effect
your departure from the U.S. on or be-
fore March 15,.1972. 1t is now under-
stood that you have no intention of
effecting your departure by that date.
We are therefore revoking the privilege
of voluntary departure as provided by
exlsting regulations (Title 8, Code of
Federal Regulations 242.5(c¢).” (See
-Exhibit 5)

Together with the aforesaid letter were Orders

to Show Cause against respondent and his wife in depbrtation
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proceedings, each charging violation o1t Section 241(a){(2) of

the Immigration and Nationality Act in that respondent was
“authoriied to remain in the U.S. until February 29, 1972"
and that he "remained in the U.S. after February 29, 1972
without authority;" based upon the foregoing éllegations,
it was chargéd that he was subjJect to deportation under

Section 241(a)(2) of the Act "in that, after admission as

'a non-immigrant under Seetion 101(a)(15) of sald Act, he

had, remained in the Unlited States for a longer time than
permitted.”

On the next day, March 7, 1972, respondent and
his wife were likewlse personally served through the
appearance of several Immigration Service Officers at their
apartment, with "superseding" Orders to Show Cause in
deportation proceedings, these alleging additional facts
and an additional ground for alleged deportability,
namely, Section 241(a)(9) of the ACt. Both sets of Orders

.to Show Cause contained a notice of hearing scheduled for

March 16, 1972 (See Exhibit 2).

Of the eight allegations of fact, respondent
admitted five and denled three. Hé 1ikewise denied deport-
ability under both charges. 1n substance, he admitted
that he was not a clclzen-or a national of the U.5.; that
he was a native or.Great Britian and a citizen of the

Unived Kingdom and Colonies; that he entered the United

1921

2373



RS

States at New York, New York on or about August 13, Ly7l;
that at the time he was admitted as a non-immigrant visitor
Tor pleasure and was authorized to remain in the United -
States until February 2y, 19725 that on March 1, 1972 he

was granted the privilege of departing the U.s. voluntarily
on or before March 1lb, 1972. He denied that he had abandoned
his intention to depart from the U.S. on or betore March 1%,

19(2; he denied that on March b, 1472 the privilege of

voluntary departure to March lb, lY72 was revoked, except

that he acknowledged recelving notice of such alleged revo-
cation, denying its legal effect; he theretore denled that

he had remained in the U.S. atter February 2y, 1YY2 without
authority. He likewise denied the legal conclusion that

he was deportable under either ot the grouncs tor geporta-

b1lity charged in that after admission as a nonimmigrant

ﬁe violated status in that he failed to comply with con-

ditions of his status or that he remained for a longer

time than permitted. ''he Government offered no testimony

on the issue of deportatility, while respondent testitied
as the sole witness on that issue.

The primary purpose of réspohdent's trip to the
United States, as noted in the approved walver, was to
appear 1in custody proceedings in the Virgin Lslands with
respect to Ms. Lennbn's cnllid by a prior marriage, Kyoko
Cox, commenced by the chiid's tather. ‘‘he respondent and
his wite did appear in such proceedings on a number of

occasions and sguceeded in securing an order granting custody
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ol’ the c¢hlla . ‘nic order was afpealed by the child's
rather, but he was unsuccessful and the order was attirmed.
on appeal to the U.S. Couwt of Appeals for the lhird
Circuit (see kxhipbits 15 and Ib). 'Yhe child's father then
removed the enila to Yexas, where none of the parties had
previously resided, and commenced a proceeding there in
the Domestic Relations Court of Harris County. Respondent

and his wite were obliged to appear there as well and

"likewlse succeeded in securing an order of custody wnich

decreea

“that Defendant, YOKO ONO LENNON

1s hereby GRANIED temporary custoay,
solely and exclusively, of the minor
child KYUKO COX and that such custody
may be exercised at any place within
the territorial limits of the United
States of America...the said Plaintiii
ANTHONY D, CUX 1s hereby OURLDERED
fortwitn to deiiver said chilid, KYUKO
EuX to Defendant, YOKO ONO LENNON, or
any representative authorized by her."
(See Exhibit 17)

The child's ftather, nevertheless, absconded

Prevoust
from Texas with the child. He was sab:aqueéz;y-held in

contempt of court and ordered imprisoned for a period

of five days tor violating the coﬁrt order, but respondent
and hls wife have not yet been able to secure physical
custody of the cnild, despite thelr continued efforts.
These legal proceedings, and the search for the child
which continued thereafter, followed a simllar search in
several European countries, over a period of almost two
years (See Transcript, pp. 92 et seq., and pp.63 et seq.)

A final order granting permanent custody of the child to

Ms. Lennon was only recently entered by the Court in "exas
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and 1s attached hereto as Brief kExhibit A,

After the issuance of the Order to Show Cause in
deportétion proceedings, respondent filed motions dated
March 15, 1972 and March 24, 1972 to cancel deportation
proceedings with the District Director. (See Official
_ Récord.) These motlons requested the cancellation of the

Order to Show Cause, or in the alternative, ﬁhe termination
of proceedings thereunder, under the authority of & C.F.R.
'242.7. The motions were predicated upon the claim that
respondent's wife, then a respondent in the deportation
proceedings, was fully qualified for residence, had filed

an approvable third preference petltion as an outstanding
artist,‘and should have been permitted, under applicable
regulaticns and operations instructicns, to apply for adjust-
ment of status to permanent residence in normal course
without the institutlon of deportation proceedings; that

the procéedings were in all events premature in that the
réépondent was awalting tﬁe outcome of legal actions in
.England which might result in the expungement of his con-
viction there; that respondent and nis wife were the parents,
as defined in Section 101(b)(1l) of the Act, of a child who
was a citizen of the U.S. whose legal custody was pending
in judicial proceedings in two Jurisdictions and the de-
portation charges threatened to remove him from the Juris-
diction of the court or frustrate the order of the court;
that in view of the unique 1nternat1ona11y-accla1med talents
of the respondents,Atheir presence in the United States

having been adjudicated as substantially beneficlal to
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the cultural and economic Interests of the nation,
deportation proceedings were not in the public interest;
that the proceedings constituted a grave hardship and
tended to disrupt and separate a family and to prevent the
continued search for the child of the respondent in
derogéation of court orders granting custody of the infant
child and further asserting that the commencement of these
proceedings was discriminatory and violative of established
pPracticies and policles of the Immigration and Naturzliation
Service not to commence proceedings to deport in these cip-
cumstances. Respondent and his wife requested merely that
they be given the additional time necessary within which-
to complete the termpdrary purpose for which they had been
adulited, as stated in the waiver approval noted above.

The requests made in the aforesaid motions were danied by
the District Director on Aprll 2&, 1972 by letter, a copy
of which 1s in the record. .

On March 3, 1972 the respondent and his wife
submitted separate aﬁplicationsAfor third preference priority
under Section 203(a)(3) of the Act‘as outstanding artists.
When, on or about April 15, 1972, respondent's counsel
appeared at the Immigration Service office to inspect his
client's administrative flle, he noted that the applications
did not appear to have been consldered at all, and, after
Satistying himself that tne petition was not likely to be

acted upon, commenced a proceeding for a mandatory injunction
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in the Federal District Court tor the Southern Uistrict of
New York (Civil Actlon Y2 C 1784). He secured an order
(see kxhlblt 3) granting a temporary restraining order
pending a hearing for a preliminary 1ﬁjunction in the
matter. ‘'he District Director promptly adjudicated the
petitions and granted the third pretrerence priority in-
dividually to both the réspondent and his wite within one
hour of the time he was notified by the U.5. Attorney of
Uhe entry of the restraining order.

At the continued hearing or the deportation pro-
ceedlngs, the respondent otfered a numoer of witnesses
whose testimony related to the daiscretionary aspects ot
his requests for permanent reslidence and/or voluntary
departure. 1n addition, he offered an expert wilness, Dr.
Lester Urinspoon, whose qualltications (see Exhipit 12)
as an outstanding American medical authority on marijuana

and narcotic drugs were conceded by the Government and

Whose expert testimony (ransceript, p. 35 et seq.) was

to the effect that “cannabis resin" was neither a
"narcotiec drug” nor "marijuana.* He described 1t as

being hashish, which, unlike marijﬁana, was not a product
to be found anywhere in the United States. ‘he government

offered no contrary evidence or testimony.*

* In cases of criminal proceedings cited by the Immigration
Judge, the U.S5. Attorney, likewise representing the U.S.
Department of Justice, had taken the same posltion as r.
Grinspgoon and in fact had oftered its own government expert
wltness, whose qualirications were likewise acknoihedged, to
the same et'fect, namely, that marijuana and hashish were

not the same substance.
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Hespondent moved to terminate the proceedings

both bef'ore and after the Government's case was presented,

as well as at the close of respondent's case. ''he motions

were denled, as part of the full decision rendered on Maren
23, 1973.

Un May 1, 1Y72 the respondent filed a reguest
under the Freedom of Information Act with the District
Director, and received a pertunctory rely (See Brief
- kxhipbit B, attached hereto) datea June 14, 1972 whien tailed
to comply with the request or to furnish the information
requested. The respondent renewed his requeet before the
lmmigration Judge on June 27, 1972 in the form of a motion
to depose the District Director (See Brief Exhibit c,
attached nereto) or any otner officer with knowledge, with
respect to the subject matter in order to assist the
defense in proving that the charges were discriminatory
‘and 1in viclatlon of standard agency practice. This motion
was 11kewise denied by the Immigration Judge by letter
" dated June 28, 1972 which noted that the reasons for
denial would be given as part of his fulil decision. The
request was made of the Central Office on April 13, 1973
and the reply,notably 1ncomp1ete)was dated July 16, 1973.
T'o date fne essential questions of how the Service treats
similar cases has not been supplied, particularly as to
whether similar cases are declared fnon—priority" and not
processed for deportation or where departure 1is deferred
indefinitely. | |

in view of the fact that there were complicated

and novel 1issues of law, some arising under British law,



respondent’s counsel requested time to file a brief. He
was granted until July 1, 1972, a period of about five weeks
to do so, and af the same tiﬁe the Immigratioﬁ Judge
ruled (lranscript, p. 113) that the Government should have
two weeks thereafter within which to reply, although the
Government's trial attorney stated that he would limit
himself to "one or two days." 1n fact, tha Government's
brief was not filed until November 13, 1972, a period of
four and one half months after the filing of respondent’'s
~ brief. The lmmigration Judge thereafter granted the
respondent a perlod of two weeks within which to reply to
the Government's brief, and furnished counsel with the
Government's brief together with the extensive transcript
of the proceedings at the same time. Counsel for respondent
requested additional time to file his reply brief, but
the request was summarily rejected. The Immigration Judge
stated no reason for having supplled the transeript to the
Government's trial attorney for the purposes of preparing
his brief months 1n advance or for the apparent extension
of time for the Government to file its brief, nor has there
been -any justiflcation offered in the decision for refusing
additional time to respondent's counsel to file his briefs
and the faillure to furnish him with a copy of the transcfipt
when it was made available to counsel for the Government.
The‘decision of the Immigration Judge was rendered
on March 23, 1973, at which time the District Director
called a press conference td observe the occasion. A timely

notice of appeal was filed by respondent.
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STATUTES REFERRED TO

i — it gn e 7

Dangerous Drugs Act 1965 (British)

Sec.

Sec.

Sec.

1. "The drugs to which this Part of
this Act applies are raw opium, coca
leaves, poppystraw, cannabls, cannbils

"resin and all preparations of which

cannabils resin forms the ‘base.™

5. "If a person--—

{a) being the occupier of any premises,
permits those premises to be used for
the purpose of smoking cannabis or
cannabis resin or of dealing in cannabis
resin (whether by sale or otherwise); or
(b) 1s concerned in the management of
any premises used for any such purpose as
aforesald;

he shall be gullty of an offence
against this Act.”

24, "(1) In this Act the following
expressions have the meanings hereby
assigned to them respeetively, that is
to say:--

veannabis" (except where used in
the expression 'cannabls resin') means
the flowering or fruiting tops of any
plant of the genus cannabis from which
the resin has not been extracted, by
whatever name they may be designated;

"ecannabis resin' means the separ-
ated resin, whether crude or purified,
obtained from anyplant of the genus
cannabis;...”

" The Dangerous Drugs (No. 2} Regulations 1964 (British)

Sec.

3 "A person shall not be in possession

of a drug unless he is generally so author-
ized or, under this Regulation, so licensed

or authorised as a member.-of a group, nor

otherwise than in accordance with the pro-

visions of these Regulations ana, in the
case of a person ltlcensed or authorized

as a member of a group, with the terms and
conditions of his licence or group authority."

13

2381



sSec.

Sec.

14

g. "(1) A person shall not be in pos-
session of a drug or preparatlion unless

he 1s generally authorised or, under this
Rgulation, so licensed with the provisions
of these Hegulations and, in tne case of a
person licensed or authorised as a member
of a group, with the terms and conditions
of his licence of group authority.”

20. "For the purposes of these Kegulations
a person shall be deemed to be in possession
of a drug it it is in nis actual custody

or is held by some other person subject to
his control or tor him and on his behalt.”

Immigration and Nationalilty Act

Sec.

212(a) Except as otherwise provlided 1in
this Act, the following calsses of aliens
shall be ineligible to receive visas and

shall be exciuded from admission into the
United states:

e o

(Y) Aliens who have been convicted of a
erime involiving moral turpitude...,or atlens
who admit hzving committed such a crime;...
Any alien who would be excludable because
ol the conviction ot a misdemanor classitiable
as a petty offense under the provisions or
Section A{3) of title 1u, United States
Code, by reason of the punishment actually
imposed, or who would be exciudable as one
who admits the commission oi an atfense

that 1is classit'iable as a misdemeanor under
the provisions ot section 1{(Z2) of title 1¥&,
united States Code, by reason of tne punlsh-
ment which might have been imposed upon

him, may be granted a visa and admltted to
the United States 1f otherwise admgssible:
Provided, ''nat the alien has commlitted only
one.such ofrfense, or admits the commission
ol acts which constitute the essential
elements of only one such otffense.,”

L2 2

(234) Any alien who has been convicted of a
violation of, or a conspiracy to violate,

any Jaw or regulation relating to the

11licit possession of or trafflec in narcotic
drugs or marihuana, or who has been convicted
of a violatlon or, or a conspiracy to violate,

any Jlaw or regulation'governing or controlling
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Sec.

ib

tne taxing, manufacture, production, com~

‘pounding, transportation, sale, exchange,

dispensing, giving away, importation, ex-
portation, or the possesslon for the pur-
pose of manufacture, production, compound-
ing, transportation, sale, excahnge, dis-
pensing, giving away, importation, or
exportation of opium, coca leaves, heroln,
marfhuana, or any salt derivative or pre-
paration of oplum or coca leaves, or isoni-
pecaine or any addiction-forming or
addiction-sustaining oplate; or any allen
who the consular officer or immigration
officers know or have reason to believe 1s
or has been an i1llicit tratficker in any
of the aforementioned drugs;"

241ta}) Any alien in the United States
(inciuding an alien crewman) shail, upon
the order of the Attorney General, be
deported who--

o e

(2) entered the United States without
inspection or at any time or place other
than as deslgnated by the Attorney General
or is in the United States in violation of
thls Act or in violation of any other 1aw
of the United States;

L K 2

(11) is, or hereafter at any time after
entry has been, a narcotlc drug addict, or
who at any time has been convicted of a
violatlion of, or a conspiracy to violate,
any law or regulation relating to the
1llicit possession of or traffic in nar-
cotic drugs or marihuana, or who has been
convicted of a violation of, or a consplracy
to violate, any law or regulation governing
or controlling the taxing, manufacture, pro-
duction, compounding, transportation, sale,
exchange, dispensing, giving away, impor-
tation, exportation, or the possession for
the purpose of the manufacture, production,
compounding, transportation or exporation

of opium, coca leaves, heroin, marihuana,
any salt derivatlive or preparation of opium
or coca leaves or insonipecalne or any
addiction-forming or addiction-sustaining

- opilate;"
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18SUES PRESENTED

I. whether the Service violated its own in-
variable agency practlce regarding com-
mencement of proceedings in cases wilth
compelling humanitarian aspects and those
involving approved third preference petitlons
and if it did, whether such violation amounted
to a violation of respondent's right to due
process?

ITI. whether the Government sustained its burden
of proof hy c¢lear, unequivoeal and convincing
evidence that the facts as alleged in the
Order to Show Cause were true?

1I1. whether respondent's conviction under the
British statute 1s included in Section 212
(a)(23) of the Act as a bar to his applicd—
tion for permanent residence?

IV. Whether section 212{a}(23) is unconstitutional

insofar as 1t relates to "illiclt possession
of marihuana?"

16
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POINT I: THE SERVICE VIOLATED ITS OwWN INVARIABLE AGENCY
PRACTICE REGARDING COMMENCEMENT OF PROCEEDLINGS
IN CASES WITH COMPELLLING HUMANITARLAN ASPECTS
AND THOSE INVOLVING APPROVED THIRD PREFERENCE
PETITIONS; THE 1MMLGRATION JUDGE ERRED IN
DENYING RESPONDENYT ''HE OPPORTUNITY TO DEPOSE A
SERVICE OFFICER wI'H KNOWLEDGE OF WHAT 'tHE
INVARIABLE PRACTICE CONSISTED OF; SUCH ACTION
BY THE GOVERNMENT AMOUNTED 'O A DENIAL OF DUE
PROCESS.

Over the years, the Immigration Service has
developed a respected and honored practice, founded upon
humanitarian considerations, not to institute deportation
proceedings in every case where an allen appears to be
technically "deportable.” It is a well known fact that
the Service does not institute proceedings 1n cases in-
volving the very young, the elderly, the infirm, aginst
persons who would be discrimlnated against or persecuted

in other countries, against the parents of children whose

 cases present compelling humanitarian aspects, those

involving the beneficiaries of third preference petitions,
etec., unless there are special circumstances requiring

the institution of deportatlion proceedings. The Immigration
Service has maintained a measure of community respect for
its humane administration of the immigration laws by con-

sistently applying humanitarian considerations to the

administration of the law.

The District Director (and after commencement of
deportation proceedings, the lmmigration Judge) has the

power, in his discretion and on the basis or appealing

humanitarian factors, to cancel and terminate deportation
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proceedings. ''he determination whether to withhold or

terminate deportation proceedings 1s clearly discretionary.

¥ C.¥. K. 242.7; Millan-Garcia v. INS, 343 F.2d 82b (Yth

Cir. 19b6%), vacated and remanded, 382 U.5. bY.

in the present case, respondent's wifé's child,
Kyoko, an American citizen, is being held incommunicado
by her natural father in contempt ol two court orders.
I'ne immigration Service's action has supported his con-
temptuous bénav1or. Respondent's wifte has been awarded
custody ot ‘.Kyoko witn the strict proviso that they ralse
her within the territorial limits otf' the United States
(See kxhibit Lf). A U.S. Circult Court of Appeals has
artrirmed the custody order (Exhibit lb-A).LSee also the
final order ot custody recently entered by the ‘lexas
Court, attached herefo as Briet Exnibit A.] ‘he Govern-
ment, however, seeks to remove the respondent on the

ground that he has overstayed his time in this country,

' not based on some objective faiiure on respondent’'s

partp but by first "revoking" his permission to stay,

apparently for no statea or unstated reason, ana by thnen

~declaring him to be an illegal overstay. ‘he posture

taken by the Service, that 1t has no alternative but to
enforce the law, 1s 1ironic in that the effect of these
proceedings has been to hamper the implementation of

court orders.

2386



Hespondent contends that it is the Service's

invariable policy not to commence ceportatlon proceedings

in a case such as the present one, but rather to decline
to commence daeportation proceedings, to grant such allens
extensions of temporary stay as visliors or extended
periods of voiuntary aeparture, to accommodate the

humanitarian aspects ot their cases. This is, after all,

~ @& case in which 1t appeared throughout the proceedings,

that an American chlld's custody and weltare were involved.

'he child, Kyoko, is respondent's child as detined in

Section 1lUl(a) of the lmmigration Act, and the child is
a2 citizen of the United States and presumably continues
to reside here. Respondent has, together with his wife,

spent several years pursuing ine chilld and finaily suc-

ceeded in efforts to obtain legal custody in both Juri-

sdictions where custody proceedings were commenced by the
cnild's natural father. The custody order (Exhibit 17)
speciftically requlres that the child be ralsed in the
United States, and the Lennons' desperate search for the
child is a matter of public and official record.

in shameless disregard of the Lennons' pleas
for additional time to continue their efforts to find the
chlld and to execute the custody order of the court,
contrary to the Service's respected and honored practlce
to make every effort not to separate families, the Dis-
trict Director commenced proceedings which have resulted

in extreme hardshlip to the respondent and his wife, The

19
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effect of the order granting resildence to the wite and
denylng the same remédy to theYusband 1s to require the
wlfe to choose between her.husband and her child; she can
elther remain in the United States and continue to search
for her child or she can leave with her husband who has
been ordered to leave the United sStates upon penaity of
deportation.

In addition,'the respondent and his'wire were
granted thilrd preference priority, as noted above, in
separate petitlons flled by each with the Service.
Respondent was entitled, as the beneficliary of a third
preference petition, to the effect of whatever invariable
practice existed with respecé?o sueh beneficiaries; in
additicn, hc is eatitlcd as the derlvative bensticiary of
his wife's third preference petition and to her present
status as a permanent resident, to the applications of

any administrative practice which would normally be

‘appllied to the spouses of such persons. 1t is submitted

that a practice exlisted, except in the case of exchange
visitors, to permit allens ﬁho are the beneficilariles of
approved third preference ptitioné to'remain in the
Unlitedest States untili thelr applications for permanent
residence could be filed administratively and adjudicated,
raegardless of theilikelihood of success of such residence
applications. Thils practice was not followed in this
case, weablm even the approval of the petitions was not

forthcoming with Judicial intervention.
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Upon informatio and belief, conslidering all these
factors, the institutlion of deportatiocpproceedings in this
case departs radically from established 1lnvariable Service
practice and constitgtes, accordingly, an abuse of dis-~
cretion and a denial of due process, Considering the
respdndent's.known anti=Vietnamn${ews, it is submitted
fhat these proceedings ﬁere discriminatorily commenced
and prejudicially prosecuted.

In an effort to demonastrate that the institution
of these proceedings was discriminatory and violative of
established practice, respondent requested, through counsel,
certain information pursuant to Section 552 of the Admini-

strative Procedure Act, 5 U.S.C.A. §552 (commonly known

as the Freedom of Information Act). Tiie request was hade
by letter dated May 1, 1972 to the District Director, a
copy of which 1s in the officiél record. The letter re-
quésted informatlion relating to cases of other aliens,
similarly situated, who are deportable under the immigration
laws and against whdm no deportation proceedings have been
commenced., The Government haslfailed to properly supply
the Information requested. As a fesuit, respondent has
been and continues to this date to be unable to brief and:
argue this importgnt issue, since decisions by the Service
not to commence deportation proceedings aginst persons in
respondent's situation are unpublished, and known to the
Service alone.

In a further attempt to secure the information

needed to brief and argue this point, the respondent filed

a motion with the Immigration Judge on June 27, 1972 to
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take testimony of knowledgeabie government witnesses with
respect to the same information. The motion was denied as
part of the full decision ot the lmmlgration Judge tor the
unacceptable reason that it did not request intormation on
cases substantially identical with the present case. It
1s submitted that this rullng was erroneous and a denial
ot respondent's due process right to prepare a proper

defense. Ct. Matter of Athanasopoulos, Lnterim Decision

#2113 (Declded by the Board becember 30, 1Y7l). 'The
Immigratioﬁ Judge coul&rave limited the questioning to
issues which he ruled to be pertinent to the 1issues in the
instant case.

what has occurred here is a plainsly improper-
serlies of events and a siltuation which should be remedied
by the Board ot lmmigration Appeals: the respondent was
in a pertectly legal status on March 6, 1972 with permission
tq remain to March 1b, 1972, when the bistrict Director,
in his apparent haste to remove the respondent for un-
disclosed reasons, took actlon against him. 1n one tell
swoop, he attempted to revoke the status already granted
to Lennon retroactively, and then declared that by virtue
of such purportedly retroacti&e "revocation” Lennon had
been in the United States lllegally since the expliration of
his last extension ol temporary stay, February 29, 1972.
'his unusual aetion was taken in a case fraught with

humaniatrian concern, where 1t was obvious that extreme
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hardship would 1mmel&ate1y resuip from the government
action.taken. 1t was, likewise, in view of the existing
and invariable practice to not commence proceedings to
deport in such cases, a patent abuse ot discretion. when
respondent petitloned the District Uirector to reconsider
and to terminate the proceeding (under the regulations
authorizing such termination wnere prbceedlngs are "improv-
-idently" begun) the Uistrict bDirector retused to reconsider.
wnen the motlon was renewed before the lmmigration Judge,
he declined to take any actlion, claiming under the declsion

in Matter ot Geronwimo, intra, that he was powerless to

do so. Wwhen responaent requested intf'ormation trom the
government, which is not elsewhere avaiiable, to help prove
that the bictrigt birecteor zbuscd his discrétien in vig-
lating the unavaried agency practice, his request was not
complied with; when the request was renewed before thne
immigration Judge in the form of a motion to take the testi-
mony of any lmmigration officer with knewledge, the motion
was retused as being too broad, but the lmmigration Judge
never permitted even ilmited examination of the government.
What resulted was a clear violation of respondent's rights
by the Distriet Director, witn the Immigration Judge sitting
by and claiming that it is not his function to review the
action of the Disfrict Director, notwithstanding the
provisions of 8 C.KF.R., 242.7, and 242.8 which accord the
Immigration Judge full power to make all necessary orders

in a case betore him.

The Board of Immigration Appeals should not
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permlit this conditlon to contlnue and shoﬁld order that
the proceedings be reopened for the purpose of taking the
testimony of a governmment official with knowledge on the
matters stated in respondent's request. Fallure to do so
permits the intolerable situation to continue by which a
District Director may violate established agency practice
with total'impunity. l

The law 1s quite clear that an "invariable
practice” of an administrative ageacy must be given
great weight, unless unreagonably or flatly contrary

to the statute. United States ex rel. Knauff v, McGrath,

181 F.2d 839 (2nd Clr. 1950). In addition, the rule
requiring the government to disclose to the accused infor-
mation in its possession which would be hEéprui to the
defense should likewise apply to afford the respondent an
opportunity to properly defend himself on this 1ssue.

See, for example, the Jencks Act, 18 U.S.C.'3504. The

‘effect of the Immigration Judge's refusal to lssue a subpoena

eftectively denled respondent the ability to prepare an

avallable defense and consequently was a denlal of due

process.

It is urged that the Government has not only
abused 1ts diseretion, but has done so on so many different

occasions that it has effeciﬁvely denled the respondent his

‘constitutional right to a fair hearing under the due process

clause, a right recognizable in deportation proceedings,

and a ground for reversal before the Board of Immigration

-y
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Appeals.

'ne following acts 1t 1s submitted constitute in

the aggregate a gross denlal of due process requiring a

reversal:

1. The refusal by the District bDirector to

grant any further extension of temporary
stay under the circumstances of this case
and )

(a) the exlistence of extreme extenuating
circumstances requiring an extension
of time to further pursue the leg#-
tarate and authorized purpose of
securing custody of the child;

(b) the failure of the District Director
to comply with the terms of the
respondent's admission, i.e. to con-
sult with the District Director in
Washington, being a necessary condi-
tion of the walver under which the :
respondent was admitted for all fur-
ther extensions of time;

(c) the prejudgment by the District Dir-
ector that no further extensions would
be granted regardless of how extenus-
ting the circumstances might become,
in advising respondent's counsel that
no extensions would be granted beyond
February 29, 1973 under any circumstances;

2. The commepedement of deportation proceedings

by the District Clrector 1n a case fraught
with humanitarian concern and other factors
as stated above without affording the re-
spondent a reasonable time within which to
depart voluntarily prior to their institu-
tion.

3. The refusal by the Immigration Judge to

terminate deportation proceedings in order to
permit the adjustment of status applications
of the respondent and his wife to be filed
under Section 245 as authorized by the invar-
iable existing practice and as stated in the
Operations Instructions, there being full
authority for the Immigration Judge to so act
by regulation;

(a) The Immigration Judge's refusal to
terminate permitted the District Dir-
ector to prejudge the applications as
belng unapprovable, and prevented the
respondent from having the two chances
to have his application adjudicated
noramlly accorded to applications for
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adjustment ol status. his partlicu-
tarly violated respondent's rights,

as his wite's applicatlon was clearly
approvab le (desmonstrated by its sub-
sequent approval by the lmmigration
Judge). 1t likewlse prevented re-
spondent trom having "another chance

at the bat" which would likeluwlse

have been a meaningful opportunity,

as 1llustrated by Matter ol Gray, intra.

the retusal of the bListrict pPirector to

adjudicate -the respondents' third preterence

petition:

(a) the granting of a restraining order by

a kederal District Court and the
subsequent approval ot the application
within an hour of the pistrict Lirector's
recelpt ot notice of the entry or such
order demonstrate that a court will
intervene on the basis that the pPistrict
Director has refused or neglected to
pertorm a mandatory act required by
statute.

The refusal by the vistrlct birector and
tentral Uttice of the lmmigration Service to
turnish tull information under the Freedom
of lntormation Act as to the action taken in
similar cases DY the.immigration Service,
particulariy whether similar cases have been
qeclared “"non-priority” and proceedlings
deterred or terminated.

The retusal by the immigratlon Judge to depose
a government official with knowledge as to the
same intormation, permitting the District
pDirector's retfusal to go unchecked and pre-
venting respondent trom properly preparing an
available defense to these proceedings, i.e.,
that the proceedings were discriminavorily
instituted, a condition wnich continues to
prevent respondent trom argulng and briefing
an important 1issue in this appeal;

(a) the lmmigratlon Judge's retusal was
based upon his feeling that the demand
was too broad, but he was within his
authority to permit the deposing ot
a government witness on more limited
issues, those whiech he thought to be
relevant to the proceedings, and falled
to do so.

The revocation by the District Director of
the short perioa ol time within which to
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depart voluntarily and his charge that re-
spondent was here illegally at a time when
the District Director had cieariy given him
authority to remain. )

8. The refusal by the District Director to
terminate the deportation proceedings, which
were designated even by the Immigration Judge
as“Precipitous.”

Although the service's failure to follow one of
its own rules or regulations might indeed be properly
considered by the Immigration Judge to be "harmless error"
under proper clrcumstances, the extensive series of' vio-
lations of respondent's right to a fair hearing listed
above are such an aggregate gross abuse of discretion
that they deny the respondent due process. It is well-
established that an agency's failure to comply with its
rules and regulations may constitute g denial of due

process. United States ex rel, Rudick v. Laird, 412 F.24

16 (2nd Cir. 1969), Hammond v. Lenfest, 398 F.2d 705 (2nd

Cir. 1968). Furthermore, 1t is settled that a Federal
bistrict Court would have jurisdietion to grant relief in
the nature of mandamus if officlal conduct has "gone so
far beyond any rational exercise of discretion...." and
to compel the administrative agency, even the United

States Army, to follow its own regulations. United States

ex rel. Schonbrun v. Commanding Officier, 403 F.24 371

(2nd Cir. 196%); Felieiano v. Laird, 426 F,2d 424 (2nd

Cir. 1970); Massignani v. Immigration and Naturalization

Service, 313 F. Supp. 251, aff'd 438 F.2d 1276 (7th Cir. 1971).
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indeed, the Fedeaml District Court for the Southern District
of New York has done so in the instant proceeding, requiring
andaye ‘
the District Director to perform a act within
the service's rules and regulations, namely, his duty to
adjudicate the respondent’s third preference petition.

Lennon and ano. v. Marks, 72 Civ. 1784 (U.S.D.C., S.D.N.Y.)

(See Exhibit 3). 1t was clearly a denlal of due process

-for the Immigration Judge to refuse to terminate the pro-

ceedings in order to permit the respondent to appliy for

adjustment of status before the District Director. As noted
by the Immigration Judge himself (Opinlon, p.4) the nature
of his jurisdiction is "thus not only an origlnal juris-
diction but also in the nature of an Appellate jurlsdiection
where a previous application has_been denled by the Dis-
tricet Director." The normal situationAis that an applicant
who.appears qualified is permitted two opportunities to

apply for adjustment of status, one before the District

Director and the other before the Immigration Judge. Mr,

Lennon was robbed of his opportunity and it is no answer

to speculate what the District Director might have done,

or to permit the District Director to neglect to exercise

his discretlion with respect to such an applicatlion completely.
This is more than an abuse of discretion on the part of

the District Director, as he never allowed himself to con-
sider an application and thus exerclse his discretion; he
simply took actlon to commence a deportation procéeding,

thus precluding himself from considering an application for

adjustment of status. The Immigration Judge incorrectly

considers that his termination of proceedings would have
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been an "empty gesture" in that the District Director's
action on the application was predictable. This constituted
prejudication on the part of the Immigration Judge of

what the District Director might have concluded. Clearly,
with respect to respondent's wife's case, the District
Director was likely to have approved the application him-

self. Likewilse with respect to respondent's case, as

'demonstrated in the decision in the Boston District in

Matter of Gray, infra, the District Director might have

reached a favorable conclusion. The Immigration Judge
conclud»s that the only purpose of such a termination of
proceedings would be to afford the respondent a certaln
amount of procedural delay, while the issue is not at

aili a procedural one, but a substantvive one. I1f responcents
are normally accorded two opportunities to make a certain
application, 1t was a denial of due process to have granted

Lennon only one. 'his 1s what is indeed intended by the

- Operations Instructions, which prescribe the normal prac-

tice of the Immigration Service:

"...an otherwise eligible allen who has
not heretofire t'iled a %245 application
shall normally be afforded an oppominity
to tile such an application prior to the
institution ot deportation proceedings."
Op. Inst. $245.1 (April 8, 1970).

Moreover, the District Director has asserted
that the declsion respecting the denial of extensions of

temporary stay and the instltution ot deporation proceedings

was taken solely by him and without the instruction or ad-
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