




















A. The Pre-Rulemaking Consultation Process 

During CARB's informal consultations, and before having any substantive 

communications with Unocal relevant to its regulatory process, CARl3's staff was informed of a 

potential relationship between gasoline emissions and a gasoline property known as T50, which 

refers to the temperature at which 50 percent of the gasoline is distilled or evaporates. RX 5 at 

CARB0000718, CARB0000724. For example, in the fall of 1990, representatives from Toyota 

met with CARB staff to discuss the effects of distillation temperatures on exhaust emissions. RX 

177. Toyota emphasized to CARB that a "T50 decrease of 10-15" C produces 12-25% 

Reduction of HC of CO emissions." RX 177 at CARB-FTC 0018090. Additionally, Toyota 

urged CARB: "It is Hoped the Range of T5O Distribution in the US Will Be Reduced. This will 

Contribute to Improved Air Quality." Id.; see also Fletcher Dep. (CARl3), 7/8/03, at 135:6- 

137:6. 

CARE3 staff became interested in learning about the effects of T50 on emissions no later 

than January 1991. In a January 1991 communication regarding a potential study of the impact 

of various gasoline properties on emissions, CARB staff wrote that "it is critical for the purposes 

of the study and regulation to have lower T50." RX 113. Lobbying activities by various 

interested parties reinforced CARBYs interest in learning about TSO. - 
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it affected governmental actions but also with respect to its marketplace impact.  The Court held 

that “direct injury [incurred] as an incidental effect of the railroads’ campaign to influence 

governmental action” was outside the reach of the antitrust laws.  365 U.S. at 143. 

III. Conclusion 
 
 As the foregoing analysis, even the Commission’s erroneous legal standard cannot be 

satisfied by Complaint Counsel.  Accordingly, this action is barred by the Noerr doctrine under 

both the legal standard articulated by the Supreme Court and the erroneous legal standard set 

forth in the Commission’s decision. 
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