
UNITED STATES MARITIME COMMISSION

No 542

GILL GLASS AND FITmm COMPANY

N

AMERICAN CAR BEAN DINE INo

Submitted March 19 1940 Decided April 23 1940

Defendants measurement rate on glass lamp globes not shown to be unjust or

unreasonable as alleged Complaint dismissed

C A Gill for complainant
WH Griffin for defendant

REPORT OF THE COMMISSION

BY TIIE COMMISSION

This case was presented under shortened procedure No exceptions
were filed to the examinersproposed report His recommendations

are adopted herein

By complaint filed June 27 1939 it is alleged that defendantsrate
on 57 cartons of glass lamp globes shipped from New York N Y
March 18 1938 to St Thomas Virgin Islands was unjust and unrea

sonable in violation of section 18 of the Shipping Act 1916 Repara
tion and a reasonable rate for the future are requested

The shipment weighed 872 pounds and measured 23825 cubic feet

Applicable thereto was defendantstariff item I Weight Goods
N O S stating a rate per 100 pounds of 60 cents and Measurement

Goods N O S stating a rate per cubic foot of 30 cents subject to

a rule 2 published in the tariff providing in part that When both

weight and measurement rates are shown for an item the basis pro

ducing the greater revenue will apply The measurement rate of

30 cents per cubic foot was assessed on the shipment and complainant
paid freight charges thereon of 71501

Item No 25 American Caribbean Line TariR SB No 3
2 Rule1 b
Overcharge 2 cents
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GILL GLASS AND FIXTURE CO V AMERICAN CARIBBEAN LINE INC 315

Complainantsposition is that the rate charged was and is unrea

sonable to the extent freight charges thereat exceed 523 which would
have accrued at defendants weight rate of 60 cents per 100 pounds
Complainant shows that the value of the shipment was 19532 that

defendants charge represented approximately 37 percent of that value

and was approximately 14 times the amount of a charge computed at

defendantsweight rate contained in the particular tariff item It
contends that the measurement rate results in a prohibitive price for

glass lamp globes in the Virgin Islands and that there is not aproper
relation between defendants measurement and weight rates A mere

comparison between weight and measurement rates on acommodity is
not conclusive that they are improperly related

Defendant points out that the commodity rate on glass chimneys
common glassware and plate and window glass from New York to

St Thomas is 30 cents per cubic foot and that the rates of other car

riers from New York to neighboring Vest Indies and Caribbean ports
on glass lamp globes approximate the rate under attack

Where as in the trade concerned transportation rates are assessed

on aweight or measurement basis whichever yields a greater revenue to

the carrier it is the established practice to assess the rate on the prin
ciple that a weight ton is the equivalent of 40 cubic feet Defendants
rates applicable to glass lamp globes under its tariff item and rule
here concerned accord with this practice 12being defendantsrevenue

per weight ton of 2000 pounds or per measurement ton of 40 cubic
feet Although the freight charges on glass lamp globes at the measure

ment rate is 137times the charges at the weight rate it is to be noted
also that complainants shipments measure 137times their weight
The fact that defendantsmeasurement rate of 30 cents per cubic foot

represents approximately 37 percent of the value of the shipment is
not persuasive that the rate charged was unreasonable At the weight
rate contended for by complainant defendantsrevenue for trans

porting 40 cubic feet of glass lamp globes would be 88 cents which

obviously is inadequate as compensation for the service rendered No
facts are presented in the instant case which prove the measurement

rate here assailed to be unjust or unreasonable
We conclude and decide that the rate in issue has not been shown

to be unjust or unreasonable in violation of section 18 of the Shipping
Act 1916 as alleged An order dismissing the complaint will be
entered

2 U S M C



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 23rd day of April
A D 1940

No 542

Gus GLASS AND FIXTURE COMPANY

V

AmmucAx CARnwEAx LIxu Ixc

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record

a report stating its conclusions and decision thereon which report is

hereby referred to and made apart hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission

SEAL Sgd W C PEET Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 541

GILL GLASS AND FIXTURE COMPANY

2

ALASKA STEAMSHIP COMPANY

Submitted Dfarc4 25 1910 Decided April 23 1940

Defendantsmeasurement rate on glass lamp globes or shades not shown to be

unjust or unreasonable as alleged Complaint dismissed

C A Gill for complainant
Edward G Dobrin for defendant

REPORT OF THE COMMISSION

BY THE COMMISSION

This case waspresented under shortened procedure No exceptions
were filed to the examinersproposed report His recommendations

are adopted herein

By complaint filed June 27 1939 it is alleged that defendants rate

mI 117 cartons of glass lamp globes or shades shipped from Seattle
Wash to Ketchikan Alaska January 22 1938 was unjust and unrea

sonable in violation of section 18 of the Shipping Act 1916 Repara
tion and a reasonable rate for the future are requested

The shipment weighed 1752 pounds and measured 501 cubic feet

Applicable thereto was defendantstariff item I Freight NOS stat

ing a rate per 100 pounds of 39 cents and a rate per cubic foot of

195cents subject to a rule 2 published in the tariff providing in part
that Where rates are stated in cents per 100 pounds and per cubic

foot charges will be computed by weight or measurement as one mode
or the other will yield the greater revenue The measurement rate

of 195cents per cubic foot was assessed on the shipment and com

plainant paid freight charges thereon of 9828

I Item No 270 Alaska Steamship Company Tariff SR F No 56
e Rule 1 a
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Complainantsposition is that the rate charged was and is unrea

sonable to the extent the freight charges exceed 683 which would

have accrued at defendantsweight rate of 39 cents per 100 pounds
It shows that defendantscharge was approximately 14 times the

amount of a charge computed at defendantsweight rate contained in

the particular tariff item It contends without production of any

supporting facts that the measurement rate results in a prohibitive
price for glass lamp globes or shades in Alaska and that there is not

a proper relation between defendants measurement and weight rates

A mere comparison between weight and measurement rates on a com

modity without more is not conclusive that they are improperly
related

Defendant refers to the bulk of complainantsshipments of glass
lamp globes or shades as compared with their weight reviews gener

ally the importance of shipboard space displacement in connection

with rate making for transportation by water and directs attention to

regulatory decisions by the Commission and its predecessor the

United States Shipping Board which recognize the propriety of rates

by weight or by measurement dependent upon whichever method

yields the more revenue to the carrier

Where as in the trade concerned transportation rates are assessed

on this alternative weight or measurement basis it is the established

practice to compute the rate on the principle that a weight ton is the

equivalent of 40 cubic feet Defendantstariff item and rule here

concerned accord with this practice 780 being defendants revenue

per weight ton of2000 pounds or per measurement ton of 40 cubic

feet Although as shown by complainant the freight charge on glass
lamp globes or shades as shipped by complainant at the measurement

rate is 144times a charge computed at defendantsFreight NOS
weight rate it is to be noted also that complainants shipments measure

144times their weight At the weight rate contended for by com

plainant defendantsrevenue for transporting 40 cubic feet of the

article involved would be 542cents which patently is inadequate for
the service rendered No facts are presented in the instant case which

prove the measurement rate here assailed to be unjust or unreasonable

We conclude and decide that the rate in issue has not been shown

to be unjust or unreasonable in violation of section 1S of the Shipping
Act 1916 as alleged An order dismissing the complaint will be

entered
2U S M C



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 23d day of April
A D 1940

No 541

TILL GLASS AND FIXTURE COMPANY

V

ALASKA STEAMSHIP COMPANY

This case being at issue upon complaint and answer on file and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record a

report stating its conclusions and decision thereon which report is

hereby referred to and made apart hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed
By the Commission

SEAL Sgd W C PEET Jr
Secretary



UNITED STATES INIARITIME COMMISSION

No 513

FRANKFORT DISTILLERIES INC

V

AMERICANHAWAIIAN STEAMSHIP COMPANY ET AL

Submitted February 21 1010 Decided April 25 130

Rate on alcoholic liquors from Baltimore Md to Pacific coast ports as applied
alike to shipments in glass in cases and inbulk inbarrels not shown to be

unduly prejudicial Complaint dismissed

George D Rives find 31 F Chandler for complainant
N G de Queredo Hum S Brown Willianb 31 Carney Frank

Lyon J A Stumpf Gerald A Dundon and Charles J Maley for

defendants
Norman J Morrison Charlee11 Braden and Eduard Gaaky for

interveners

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions were filed by complainant to the examinersproposed
report and oral argument was had The findings recommended by
the examiner are adopted herein

The complaint as amended alleges that defendants rate of151 s

per 100 pounds mininuuu 30000 pounds on alcoholic liquors from

Baltimore Ald to Pacific coast ports as applied alike to shipments
in glass in cases and in bulk in barrels is unduly preitulicial and

disadvantageous to shippers in glass ill eases in violation of section

16 and unreasonable in violation of section 1S of the Shipping Act
t Arrow Line Sudden k Christenu n Baltimore Man Steamship Company Panama

Paotic Line Calmar Steamship Corporation Isthmian Steamship Company WCnrmiek
Steamship Company Pacific Coast Direct Line Inc Weyerhaeuser Line Quaker Line
PacificAtlantic Steamship 0onpany States Steumhlp Company CaliforniaEastera
Line

On ovember 3 1130 in 11estbound Alcoholic Liquor Carload Rates 2 U S M C 1q5
reduction of the rate here iurohedto141 was found justified

318 2US 21C



FRANKFORT DISTILLERIES INC V AJIERICANIIAWAIIAN s s Co 319

1916 A lawful rate for the future is sought The allegation of

unreasonableness was withdrawn at the hearing Rates will be stated

in amounts per 100 pounds unless otherwise indicated

Complainant ships whiskey in glass ill cases to the Pacific coast via

rail from Louisville and also via defendant lines front Baltimore

Several years ago some of its competitors began shipping in bulk in

barrels the movement usually being by barge line from the pro

ducing States of Illinois Indiana Ohio and Kentucky to New Or

leans La thence by intercoastal lines to destination There appears
to be no competitive bulls movement from North Atlantic ports

Bulk whiskey is of it high proof and is nixed either with distilled

water or diluted grain alcohol to obtain it greater quantity of a lower

proof whiskey For example it quart of 110 proof reduced to 90

proof by the addition of distilled water produces approximately 22

perceut more whiskey If diluted alcohol instead of water is added

the increase is even greater The latter type called it spirit blend
is list shipped by complainant west of the Mississippi Ricer Coin

plainartscases contain three gallons packed in any one of a number

of size bottles the average gross weight being 50 pounds As whiskey
weighs about eight pounds a gallon a 50pond case of three gallons
is about half whiskey mid half container and packing The ordinary
whiskey barrel contains 50 gallons tlecontents weighing about 400

pounds and the barrel about 85 pounds Thus the container repre
sents less than 20 percent of the gross weight The rate under attack

amounts to 257cents a net gallon on glass shipments and 1226 cents

on bulk shipments Bulk shippers can reduce their costs by selling
the empties on the Pacific coast while glass shippers cannot sell or

refill their bottles

It is coin plainatitsview that the rate should be based either upon
the proof of the liquor or upon the net contents of the container
1nd that in the latter case a proper differential for whiskey in glass
in cases would be 20 or 25 percent under the rate on whiskey in bulk

in barrels Under the Western Classification by which defendants

tariffs are governed the sane rate applies m1 alcoholic liquors whether

in glass in cases or in bulk in barrels We are referred to no in

stances where bulk shipments have been assessed a higher rate than

glass shipments whereas testimony on behalf of one intervener is to

the effect that there are no rates on glass shipments lower than on bulk

shipments This is in accord with the general rule that the rate on

the commodity applies as well to the container

Proof scale is moduated from zero to 200 the degrees proof being twice the per

eentage by volume of aleohol
2 U S M C
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320 UNITED STATES MARITIME COMIAIISSION

Whiskey in bulk cannot be classed as a finished product inasmuch
as it must be rectified bottled and labeled before sale to the consum

ing public Bulk shipments may be made from distillery bonded
warehouse to bottling plant or to other bonded warehouse the tax I

thereon being deferred until bottling takes place Except where it
has been bottled in bond prior to tax payment whiskey in glass in
cases is taxpaid before bottling and therefore is of higher value than
similar whiskey in barrels

Although complainant is of the opinion that its sales in California
decreased during the last half of 1933 because of the rate there is no

evidence that its losses are the result of the alleged discrimination

Upon this record we find that the same rate applied alike on alco
holic liquors in glass in cases and in bulk in barrels is not shown to
be unduly prejudicial to the former description of traffic or unduly
preferential of the latter description

An order dismissing the complaint will be entered

225a proof gallon which is a wine gallon standard U S gallon at 100 proof
2U S DI C



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 25th day of April
A D 1940

No 543

FRANxroRT DISTILLERIES IND

V

ADIERIDANHAWAIIAN STEAMSHIP COMPANY ET AL

This case being at issue upon complaint and answers on file and

having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record

a report stating its conclusions and decision thereon which report is

hereby referred to and made apart hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission
SEAL Sgd W C PEET Jr

Secretary

mharris
Typewritten Text



UNITED STATES MARITIME COMMISSION

No 547

COSMOPOLITAN SHIPPING COMPANY INC AND AS J LUDWIG

ALIOWINCIiELS REDERI COSMOPOLITAN LINE
V

BLACK DIAMOND LINES INC ET AL

No 548

AS J LUDWIG MowINCIiELS REDERI CosMOPOLITAN LINE
V

UNITED STATES LINES COMPANY UNITED STATES LINES ET AL

Submitted 31urch 6 19y0 Decided April 26 IJjO

Just and reasonable cause for defendants refusal to admit AS J Ludwig
Dfowinckels Rederl to conference membership not shown

Defendants refusal to admit Dfowinckels found unjustly discriminatory and

unfair as between complainant Dfowinckels and defendants and to subject
Dfowinckels to undue and unreasonable prejudice and disadvantage If full

and equal conference membership not accorded consideration will be given
to disapproval of conference agreements

Horace M Gray Charles E 11ythe and Lyle F ORourke for com

plainants
J Sinclair for North Atlantic Continental Freight Conference and

North Atlantic French Atlantic Freight Conference

Roger Siddall and 11illianc Loge for defendant United States Lines

Company
J Newton Nash for defendant Compagnie Maritime Belge S A

M G de Quevedo for defendant Black Diamond Lines Inc

REPORT OF THE COMMISSION

BY THE CommissION

Defendants filed exceptions to the report proposed by the exam

iners to which complainants replied Our conclusions agree with
those recommended by the examiners

2 U S M C 321



322 UNITED STATES MARITIME COMMISSION

These cases involve similar issues and although not heard together
testimony of a number of witnesses in No 547 was stipulated into the
record in No 548 Both cases will be disposed of in this report

Complainant Cosmopolitan Shipping Company Inc hereinafter

referred to as Cosmopolitan is the representative in the United
States for complainant AS J Ludwig Mowinckels Rederi herein
after referred to as ESowinckels Defendants I

are named as mem

bers of the North Atlantic Continental Freight Conference Docket
No 547 and of the North Atlantic French Atlantic Freight Con
ference Docket No 548

Complainants in No 547 allege that defendants refusal to admit
either or both of them to membership in the North Atlantic Con
tinental Freight Conference Conference Agreement No 4490 and
the effect of exclusive patronage contracts between members of the
conference and shippers which coerce shippers from patronizing
other carriers including complainants and threaten retaliation against
shippers that patronize any nonconference carriers subject com

plainants to undue unjust and unreasonable prejudice and disad

vantage all in violation of sections 14 15 16 17 and 18 of the

Shipping Act 1916 as amended We are asked to require defendants
to admit complainants or one of them to membership in the con

ference or in the event of their failure to do so to withdraw the

approval heretofore given the conference agreement under section 15

and to condemn as unlawful the contract rate system and practices
thereunder As section 18 relates solely to interstate commerce the

allegations thereunder will not be considered
The stated purpose of North Atlantic Continental Freight Con

ference is to promote commerce from North Atlantic ports of the
United States and Canada in the Hampton RoadsMontreal range
to ports in Belgium Holland and Germany excluding German
Baltic The agreement covers the establishment and
maintenance of agreed rates charges and practices for or in con

nection with the transportation of all cargo except as may be other
wise provided in vessels owned controlled chartered or

Docket No 547 Black Diamond Lines Inc Black Diamond Lines Canadian Pacific
Steamsbips Ltd Compagnie Maritime Beige Lloyd Royal S A County Line Ltd
County Line EllermansWilson Line Ltd EllermansWilson Line Hamburg
Amerikanische rackettahrt Aktien Gesellschatt Hamburg American Line Norddeutscher
Lloyd North German Lloyd Osaka Syosen aisya United States Lines Co United
States Lines N V NederlandschAmerikaansche StoomvaartMaatschappil Holland
America Line

Docket No 548 United States Lines Company United States Lines Compaguie
Generale Transatlantique French Line Cosmopolitan Shipping Company Inc and
County Line Ltd County Line

2 U S M C



COSMOPOLITAN LINE V BLACK DIAMOND LINES INC 323

operated by the members in the trade covered by this Agreement
Article 9 provides that

Any person firm or corporation engaged in operating vessels regularly in

this trade may be admitted to membership in the Conference upon agreeing
to conform to this agreement and such rules and regulations as are adopted
by the Conference pursuant thereto and such admission shall not be denied by

the member lines of the Conference except for just and reasonable cause

Application shall be made to the Conference office in writing outlining the

corporate and trade name of the Line the service contemplated and such other

information as the Conference may require Copy of the application shall be

sent to all members and shall be considered at the next meeting following

receipt

Cosmopolitan incorporated in 1915 operated its own and char

tered cargo vessels in transatlantic trade until 1919 It also acted as

agent for private owners and for the governments of France and

Switzerland From 1919 until August 1939 when its agency agree
ment expired it was the agent for the United States Governments

America France Line in operation between United States North

Atlantic ports and French Atlantic and Channel ports namely
Bordeaux St Nazaire Havre and Dunkirk The last ship this

company sent to Antwerp was in 1920 but it was active in the trade

to Rotterdam until the end of 1924 Since the latter year its sole

activities have been as managing agents of the America France Line

Until October 19 1939 Cosmopolitan neither owned nor had any
vessels under charter but llfowinckels a substantial shipowner will

be either the owner or the charterer of the vessels to be operated
under the trade name Cosmopolitan Line and will be liable under

issued bills of lading
On July 24 1939 Cosmopolitan applied for admission to the North

Atlantic Continental Fraight Conference stating that in October

1939 it regular service to Antwerp via Havre would be inaugurated
from United States North Atlantic ports with sailings from New

York every ten days and at frequent and regular intervals from

certain outports2 also that the conference agreement tariff rates
and allrules and regulations of the conference would be observed

On July 27 1939 in reply to requests for additional information
the conference was advised that vessels in the Cosmopolitan Line

service were or would be owned or chartered by bfowinckels that

Cosmopolitan would act as general agent in the United States and

that service would be maintained with Norwegian flag vessels of

from 135 to 14 knots speed and of approximately 8000 deadweight
tons

On August 3 1939 complainant was notified its application was

not approved In response to a request for reasons in support of the

U S North Atlantic ports other than New York

21T S M C



324 UNITED STATES bIARITIJIE COMMISSION

conference action the conference chairman on August 7 1939 ad
vised complainant of his lack of authority to state reasons for the

actions but he did state without prejudice that your application
does not appear to be an application of the owner Thereafter
on August 9 1939 Cosmopolitan again addressed the conference

quoting an authorization received from Alowinckels reading
We authorize you apply membership conferences our name if necessary

This letter further stated

Accordingly the application of July 24 1939 is confirmed as made by its for

ourselves as general agents andor for and on behalf of AS J Ludwig Dlo
winekels Rederi whichever Is required tinder your Conference rulings

With this information before you please give us your immediate decision on

our application as it is ourdesire to avoid any rate disturbance

Subsequently in response to a request of the conference chairman
another communication dated August 14 1939 which restated facts

regarding the proposed service and reaffirmed the intention of the

Cosmopolitan Line to observe all rates rules regulations and prac
tices of the conference requested the admission of lowinckels as a

conference member The previous application of Cosmopolitan for

membership independently of its principal however was not with

drawn The applications of Cosmopolitan and of lowinckels were

denied at it special meeting of the conference held August 23 1939
No 548 involves defendants refusal to admit Tfowinckels to mem

bership in the forth Atlantic French Atlantic Freight Conference

Conference Agreement No 185 Allegations of unlawf illness under
the Shipping Act 1916 as amended in respect to such denial are

substantially the same as those heretofore stated in respect to No
547 Application for conference membership had been submitted

by letter dated July 26 1939
On August 24 1932 the United States Shipping Board approved

Conference Agreement No 185 which established

a Conference to be known as North Atlantic French Atlantic Freight Conference
which will embrace the steamship trade for carriage of freight from North

Atlantic ports of the United Slides and Canada to French Atlantic ports the

purpose of which is to agree on reasonable minimum freight rates uniform as

between such lines and in all such ways as may be proper to endeavor to stabilize

and otherwise improve the sFeaniship and export trade

Article 6 thereof provided that

any other common carrier steamship line operating vessels regularly in this

trade shall be admitted to membership in the Conference upon undertaking to

conform with this agreement and to abide by such rules and regulations as may
be adopted from time to time by the Conference Eligibility for continued mem

bership shall automatically cease when service is abandoned If no notice of

such abandonment is given the Conference failure to maintain service for a

period of three or more consecutive months shall be regarded as abandonment

2 U SM C



COSMOPOLITAN LINE V BLACK DIAHOND LINES INC 3255

The application was discussed at conference meetings held August
4 and 10 1939 but no definite action was taken Minutes of those

meetings indicate that the French Line and United States Lines de

sired further information regarding participation of Cosmopolitan
Line in westbound conferences on equal terms By letter dated August
23 1939 the conference chairman advised Cosmopolitan that

some of the members also members of the Westbound Conference

advised by telephone that until the Westbound Conference is satisfied regarding

membership on equal terms they are not prepared to deal further with the

Eastbound application of Mowinckels

There is also involved in Docket No 548 a contention that be

cause of Cosmopolitansconference affiliation prior to the termination

of its agency agreement relating to the America France Line and

the fact that no resignation from conference membership had been

submitted by Cosmopolitan its alleged conference membership in

its own right continues to exist This contention is evidenced by
repeated attempts daring the period July 24 to August 26 1939 to

have the Cosmopolitan Line service announced to shippers through
circulars issued by the conference In respect to this contention
defendants take the position that Cosmopolitansparticipation in

the conference was solely on behalf of the United States the owner

of the America France Line At the time the conference agreement
was approved that line was being operated by Cosmopolitan pur
suant to a socalled lumpsum contract under which defendant

United States Lines admit on brief there may have been a joint
common carrier relationship sufficient to entitle Cosmopolitan to

membership in its own right However the conference agreement
was executed by Cosmopolitan as Managing Agents for an owner

principal Subsequent changes in the operating agreements clearly
reflect the existence of an agency relationship only In support of

its position Cosmopolitan also relies upon the fact that through
1937 the America France Line and Cosmopolitan were named as

carriers in conference contracts with shippers But in 1938 the

contract form was modified and thereafter the name of Cosmopolitan
appeared only as agents for America France Line There appears
to have been no doubt regarding the relationship between Cosmopol
itan and America France Line immediately prior to the termination

of that relationship for on July 29 1939 it communication addressed

to Cosmopolitan by the CommissionsDirector Division of Opera
tions and Traffic stated in part as follows

wehave learned that it is your intention upon the termination of

your Managing Agency Agreement to operate foreign flag vessels in the North
AtlanticFrench Atlantic trade In view of this and a possible conflict of
the resptrtive interests of Your company and the Commission we believe that

2 U S 1I C
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It would be more satisfactory to you and to ourselves if Conferencematters
affecting the America France Line were left in our hands Therefore we

wish to advise that from this date until the effective date of your withdrawal
as Managing Agent of the America France Line all Conference matters affecting
the America France Line are to be handled by either Mr F M Darr Chief
of Traffic or by Mr IfGieb Traffic Representative New Fork

Conference Agreement No 185 when originally approved included
as members America France Line Baltimore 111ai1 Steamship Com

pany Inc Compagnie Generale Transatlantique County Line Inter
Continental Transport Services Ltd and United States Lines
Article 6 thereof restricts additional membership to any other com

mon carrier steamship line As heretofore shown Cosmo

politan has not operated in the trade as a common carrier since the
formation of the conference It was never eligible for membership
and cannot now be regarded as a conference member

In No 547 complainant Cosmopolitan applied for membership in
the North Atlantic Continental Freight Conference independently
of its principal 1llowinckels Article 9 of the conference agreement
provides that any person firm or corporation engaged in operating
vessels may be admitted to membership Vessel operation referred
to in the agreement necessarily means operation by a common carrier

principal and the operating common carrier in this instance is Mo
winckels Votes in matters relating to Cosmopolitan Line will be
those of Dlowinckels even though actually voiced by Cosmopolitan
as agent Cosmopolitan therefore can have no legitimate interest
other than that of its principal and hence no necessity exists for

separate membership Consequently no further consideration will
be given to the application of Cosmopolitan

The Cosmopolitan Line service was announced first through adver
tisements in Europe and during August 1939 in New York The
first sailing vessel from Antwerp to New York was 1lfowinekels
S S Honda which vessel was also scheduled to sail eastbound from
New York October 3 1939 The Ronda however struck a mine

September 13 1939 and was destroyed Thereafter eastbound sail

ings from New York at approximately 10day intervals were sched
uled and advertised as follows October 13 1939Anna Odlwnd
October 24 19393folda November 5 1939Ogna and Troma
November 15 1939Lista and November 25 1939Heiner Subse
quent to the inauguration of service sailing schedules were constantly
disrupted The charter of the Anna Odlund to Mowinckels was

cancelled The Molda while enroute to the United States was fixed
for a voyage to South America The Ogna was under construction
in Bremen Germany The Troma substituted for the Ogn a ivas

reassigned to carry grain for the Norwegian Government East
bound cargo had been solicited and secured by Cosmopolitan but

9 rrC TT n
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when scheduled sailings were cancelled cargo bookings were can

celled It is clear from the foregoing that at the time of hearing
there had been no sailing of Cosmopolitan Line eastbound But two

vessels were then advertised to go on berth the Lista and Hein
scheduled to sail from New York November 15 and November 25
respectively Cargo solicitation for these sailings at conference rates

or higher was in progress and some cargo had been booked Orig
inally other than conference rates had been quoted

The conferences in these cases are among those involved in Docket
No 513 and in the Waterman Steamship Corporation eases and
in respect to the contract rate system its operation generally exclud

ing peculiar features discussed in the report in Docket No 513 appli
cable to ports on the Great Lakes is the salve as therein stated

Specific testimony of complainant and defendants here involved is
that most shippers of commodities which move in large volume in
the Continental and French Atlantic eastbound trades have signed
the exclusive patronage contracts Some shippers stated they would

prefer not to sign the contracts but that they desired the greater
frequency in sailings of conference lines and that to refuse would
create difficulty in meeting competition of other manufacturers Tes

timony of the conference chairman is that approximately 75 percent
of the cargo other than grain moves under such contracts Cosmo

politan Lines representative also stated that when soliciting east
bound cargo he had been told by shippers under contract that the
line could not expect to obtain any business from them unless it was a

member of the conference with the privilege of participation in the
contracts

Defendants position generally is that 1lfowinckels has never been

engaged in operating vessels regularly in the trade is not therefore
established in the trade and consequently has not met the condition

precedent to its right to conference membership Such a requirement
in an approved agreement however is not binding on the Commis
sion when deciding questions of contested eligibility Even though
required establishment in a trade as a condition precedent is not

susceptible of sufficient definiteness to warrant its use in determining
membership rights Agreements Nos 4490 and 185 herein involved re

quire the operation of vessels Facts of record viz a that subse

quent to the filing of the complaints in these proceedings a state of
war has existed in Europe b that transportation conditions are not

normal c that in the trade to Antwerp and Rotterdam serious
delays have resulted from the right of search on the high seas d

Contract Routing Restrictions under Agreements Noe 16 147 185 and 4W decidedNovember 30 1939 2 V S M C 220
Dockets Nos 519 520 and 521 decided December 19 1939 2 U S M C 238
2 US 11 C
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that ships have been destroyed by mines e that schedules of all

lines serving Continental Europe have been disrupted and f that

all services to German ports have stopped entirely are such as to

raise serious question whether that requirement if too strictly con

strued is warranted The record shows that Cosmopolitan Line

began operations by advertising its service and soliciting freight
which resulted in securing contracts from shippers and in definite

booking of cargo The provision in the conference agreements re

quiring vessel operation has not been adhered to strictly by defend

ants in fact enforcement thereof has been demonstrated to be optional
for absence of prior service in the Continental trade proved to be no

barrier to the admission of Osaka Syoseh Kaisha to the North At

lantic Continental Freight Conference in July 1938 Its first sailing
from New York in the trade however was in August 1938 An

nouncement of service publication of sailing schedules and solicita

tion of cargo resulting in commoncarriercommitments are sufficient

to qualify an applicant to submit an application otherwise modifica

tion of the agreements should be required
Defendants stress as a primary reason for denying the applications

for membership in the eastbound conferences the unwillingness of

Dlowinckels to apply for membership in Continental and French lVest

bound Conferences on equal terms with other members The record

discloses that on August 14 1939 an application was submitted to the

Continental North Atlantic Westbound Freight Conference on behalf

of Dlowinckels by Agence Maritime de Keyser Thornton General

Agent at Antwerp requesting admission subject to arranging satis

factory terms and subject to immediate acceptance of the Cosmopoli
tan Line as a member of the eastbound conference On August 16
1939 application was made by Consortium Maritime FrancoAmeri

cain for representation of Cosmopolitan Line in the French North

Atlantic Westbound Conference This application stated that we

should consider it as quite normal to be authorized by your conference

to charge the conference tariff after deduction of a differential A

representative of Cosmopolitan stated at the hearing that conference

membership westbound on terms set forth in Conference Agreements
Nos 701and 5920 would not be satisfactory that on eastbound

voyages its vessels would call at Havre first would discharge and

load cargo there and proceed to Antwerp also to discharge and load

cargo The vessel would then sail for New York Based on its past
experience in the trade Cosmopolitan also stated that many exports
from France are luxury commodities which move by vessels of greater
speed than the cargo vessels and that cargo carried by America

France Line under its management was principally lower class com
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modities such as chalk rags and pebbles and that it had always
operated on a differential westbound

Effective October 3 1939 the America France Line was chartered

to defendant United States Lines by the Commission The United

States Lines therefore is a member of the eastbound and westbound

French Conferences Although vessels of United States Lines in its

Hamburg service did not call at Antwerp its interest was in respect
of cargo destined to interior European ports that could move via

Antwerp or Hamburg At the time this company voted against com

plainants application for admission to the eastbound Continental

Conference it was informed that Dlowinckels andor Cosmopolitan
Lines were underquoting the United States Lines rates in the U K

trade viaAntwerp Its position is that complainants cannot cooperate
with conference lines eastbound while antagonizing them in westbound

operations All that we wanted them to do and still want them to

do is to come into the westbound conferences on equal terms with all

the lines in the trade That is expressly stated as being the only
objection of the United States Lines to complainants admission to

the eastbound conference This is amplified by counsels statement

that an application to the eastbound Continental and French Atlantic

Conferences should be contingent upon membership in the westbound

Continental and French Conference or in other words if you get in

one you should get in four

The eastbound Continental and French Atlantic Conferences were

organized to promote commerce from United States ports to Euro

pean ports The approved conference agreements refer to the trade

covered by this agreement and the conferences are to be governed by
rules and regulations within the purpose and scope of the approved
agreements Requirements for admission have been herein noted

Although it is defendants position that because the same ships gener

ally are used to transport eastbound and westbound cargo there is but

a single trade and that uniform rates rules regulations and prac
tices in each direction should be observed the agreements do not so

provide and no rule or regulation has been promulgated which re

quires an applicant for eastbound conference admission to become a

member of conferences operating westbound

Defendant Black Diamond Lines Inc in support of a contention

that the trade was overtonnaged shows that the total tonnage trans

ported by that company eastbound during 1938 represented 6572per
cent of the deadweight and 6324 percent of the cubic capacity avail

able for cargo During the period June 15 to September 15 1939 the

percentage of deadweight capacity occupied by cargo was 4635 per
cent Belgian Lines carryings eastbound for 1938 were 65 and 41
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percent respectively and for the period July through September 1939
were 44 and 31 percent respectively

The claim that the trade was overtonnaged was advanced in support
of the action of these conferences upon applications for admission of
Waterman Steamship Corporation In rejecting this claim we said

this factor cannot be controlling for the reason if adequacy of existing
service is to prevent new lines from engaging in the trade carriers already in

theservice could perpetuate their monopoly by the simple and expedient method
of continuing to maintain adequate service

InJune 1939 Arnold Bernstein Line and Red Star Line discontinued
operations although Black Diamond Lines and Belgian Line by in

creasing their sailing schedules to a weekly basis supplied to shippers
the equivalent of the services withdrawn Subsequently the services
of Hamburg American Line and North German Lloyd were diseon
tinued Viewed in the light of conditions as disclosed at the hearing
the contention as to overtonnage is without merit

No violation of section 14 or 17 of the Shipping Act 1916 as

amended has been shown

We find on the record in these cases that complainantASJLudwig
Dfowinckels Rederi Cosmopolitan Line is entitled to membership
in the North Atlantic Continental and the North Atlantic French
Atlantic Freight Conferences on equal terms with each of the de

fendants that defendants denials of membership to Dfowinckels
have been without just and reasonable cause that such denials while
at the same time maintaining exclusive patronage contracts with

shippers create unjust discrimination and operate unfairly as be
tween complainant Dfowinckels and defendants thus subjecting
Conference Agreements Nos 4490 and 185 to disapproval under sec

tion 15 and in complainant Dfowinckels being subjected to undue and
unreasonable prejudice and disadvantage in violation of section 16
of the Shipping Act 1916 as amended Defendants will be allowed
30 days within which to admit complainant Dfowinckels to full and
equal membership in each of the two conferences failing which
consideration will be given to the issuance of orders disapproving
the conference agreements

By the Commission

SEAL Sgd W C PEET Jr
Secretary
2 U S M C
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No 566

WAREHOIISE DELIVERIES OF WOOL AND MOHAIR AT BOSTON MAss

Rubmitfed March 13 1940 Decided April 30 1940

Schedules eliminating free delivery within the switching limits of Boston Mass
on wool and mohair from Texas Parts and New Orleans La found justified
Suspension order vacated and proceeding discontinued

Julian DI King F C Tighe J R Bell T D OBrien R B Wal

lace T P Bartle C L Davis J E Andrews George C Bledsoe and

R L Locdhead for respondents
Richard D Chase for protestant Boston Wool Trade Association
Walter IVMcCaubeg and Hugo OLerg for intervener Boston Port

Authority
Joseph Crehan for AmericanHawaiian Steamship Company

REPORT OF THE C0313IISSION

BY THE COMMISSION

By schedules filed to become effective January 31 1940 and later
respondents r proposed to eliminate free delivery to certain ware

houses located at railroad sidings within the switching limits of Bos

ton illass on wool and mohair from Texas ports and New Orleans
La also to railroad terminals served by railroad sidings within those

limits except when the rates of connecting lines include transfer from

pier on traffic moving beyond those limits Upon protest of Boston

Wool Trade Association the schedules were suspended to 11Iay 31
1940 Boston Port Authority intervened at the hearing on behalf

of protestant The proceeding was heard jointly with proceedings
before the Interstate Commerce Commission its Docket No I

S 4764 which involves similar tariff provisions Rates will be

stated in amounts per 100 pounds

Ag tmes Inc LykesCoastwise Line Inc Jfooremack Gulf Lines Inc ranAtlantle

Steamship Corporation Eastern Steamship Lines Inc and Merchant and liners
Transportation Co
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Respondents porttoport carload rate on wool in grease and mo

hair in sacks or bales from Texas ports and New Orleans to North

Atlantic ports is E6 cents per 100 pounds minimum 24000 pounds
The rate applies on shipments originating at interior Texas and East

ern New Mexico points on traffic moving to the Gulf ports by rail and

on shipments originating at interior Texas points and trucked to the

ports The service to Boston may be direct or by transshipment at

New fork or Philadelphia and the carriers have the option of de

livering by means of truckrailswitch or lighter Boston Philadel

phia and Camden are the only ports where uptown delivery is

given It was testified by one of the respondents in the Interstate

Commerce Commission proceeding that the absorption at Philadel

phia and Camden has been allowed to remain by error and will be
eliminated if the suspension is lifted in that proceedin Should

respoudents herein prevail and if free delivery is eliminated at Phila

delphia and Camden all North Atlantic ports will be on a parity
Furthermore those consimnees not now accorded flee delivery will

be on a parity with those who have been receiving the privilege
Protestant contends however that the rate should be reduced to the

extent of the switching charge if the suspension orders are vacated
as the effect would be to increase the rate to that extent

Prior to May 30 1930 respondents had no joint through rates or

direct service from Gulf ports to Boston the rates used being the

ocean rates to other North Atlantic ports plus local or proportional
rates of rail or water carriers beyond Effective on that date a joint
through commodity rate of 9712 cents not subject to this Commission
was established from Galveston and Houston to Boston and where

the traffic was delivered by Eastern or Merchants and Miners the

Boston rail siding charges wereabsorbed in order to compete with the

New York New Haven R Hartford Railroad From that time vari
ous transportation services direct or otherwise allwater or water

rail have been furnished On July 22 1937 the routes in connection

with the rail carriers were cancelled The rates via routes affording
rail maul are now on a combination basis or through fourth class basis
and are considerably higher than the 86cent rate Since no competi
tive reason remains therefor respondents feel that the abnormal prac
tice of free delivery at Boston should be eliminated SeeLoeton Wool
Trade Association v Merchants andMmrs Tramportafian Co l U S

S B 24 andBostan Wool Trade Association v Eastern Steamship
Lines Inc 1 U S S B 36

Intervenerswitness named fourteen commodities moving over some

of the respondents lines from New Orleans to North Atlantic ports
the rates on which include delivery by rail drayage or lighterage
at destination but the witness had no knowledge of the shipping
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characteristics or transportation circumstances which might justify
their free delivery

Wool and mohair are lightweight commodities with a high stow

age factor and respondents exhibit shows a revenue therefrom of

97cents per cubic foot as compared with a higher revenue from eleven

other commodities on which the stowage factors and rates are lower

There was no evidence however of the volume of movement value

or other transportation characteristics of the other commodities

While a general statement was made that labor fuel and other costs

have increased no figures were given
The 871 cent rate established on May 30 1930 from Galveston

and Houston to Boston heretofore referred to was the same as the

fourth class rate between the same points and represented 571 per
cent of the firstclass rate of 1691 Since that time the rate has

fluctuated Effective July 10 1937 following approval thereof by
the Interstate Commerce Commission in Grain Products from Gulf
Pmts to Atlantic Seaboard 222 IC C 701 715 a rate of 82 cents

was published The decision in that case was based upon prior cases

prescribing a rate of 55 percent of first class on wool from western

producing territory to the Fast The present 86cent rate is the re

sult of the5percent increase authorized by the Interstate Commerce

Commission in Fifteen Percent Case 19J711rA33 226 IC C 41 A

corresponding increase was permitted by this Commission on arch

12 1938 by special permission In the Conadidated Sbathacettern

Caaex 211 IC C 601 and 222 IC C 239 there was prescribed a

firstclass rate of 170 from Galveston and Houston to the piers at

North Atlantic ports and on traffic for raildelivery points in Boston

the rate prescribed was 193 Except on articles for which com

modity rates related to first class were prescribed class rates gov
erned by the Western Classification were prescribed as maximum

reasonable rates As wool and mohair are subject to fourth class in

the current Western Classification the maximum reasonable rates

prescribed therefor from Galveston and Houston docks to Boston

would be 94 cents to the piers and 106 for rail deliverv exclusive

of the5percent increase already referred to

On this record we find that the suspended schedules have been justi
fied An order vacating the order of suspension and discontinuinn

this proceeding will be entered
2 U S M C
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 30th day of
April A D 1940

No 366

WAREHOUSE DELIVERIES OF WOOL AND MOHAIR AT IIosTON MASS

It appearing That by order dated January 30 1940 the Commis
sion entered upon a hearing concerning the lawfulness of new and

joint regulations and practices affecting rates and charges in the
schedules enumerated and described in said order and suspended the

operation of said schedules until May 31 1940
It further appearing That investigation of the nature and things

involved has been had and that the Commission on the date hereof
has made and filed a report containing its conclusions and decision
thereon which report is hereby referred to and made a part hereof
and has found that the schedules under suspension have been justified

It iv ordered That the order heretofore entered in this proceeding
suspending the operation of said schedules be and it is hereby va

cated and set aside as of May 31 1940 and that this proceeding be
an it is hereby discontinued

By the Commission

SEAL Sgd IV C FEET Jr
Seeretay



UNITED STATES MARITIME COMMISSION

No 471

IN THE MATTER Or RATES FARM CHARGES REGULATIONS AND PRAO

TIOEs Or INTERISLAND STEAM NAVIGATION COMPANY LTD BETWEEN

POINTS IN THE TERRITORY Or IIAWArI

Submitted May 3 1940 Deolded June 4 1940

Proceeding discontinued upon receipt of additional evidence showing respond
entsnet income for 1939 was less than fair return on rate base Original
report 2 U S M C 253

Appearances as heretofore noted

SurrLEMENTAL REPORT OF THE COMMISSION

BY THE COMMISSION

In the original report herein 2 U S M C 253 wherein it was de
termined that respondentsrate structure as a whole was not unrea

sonable we found that respondent was entitled to a return of 7 per
cent on a rate base of6565000 and that annual revenues estimated

at 313127 produced a return of only 477 percent In this connec

tion we stated The task of calculating future revenues and ex

penses was complicated by the reduction in passenger fares and the
strike in 1938 Therefore the proceeding will be held open for
the incorporation of evidence showing the actual net income for the
calendar year 1939

The evidence submitted indicates that the actual net income from
common carrier operations for the calendar year 1939 was27423478
which represents a return of 418 percent on the rate base We will
therefore enter an order discontinuing this proceeding
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 4th day of

June A D 1940

No 471

IN THE MATTER of RATES FARES CHARGES REGULATIONS AND PRAO

TIOES OF INTERISLAND STEAM NAVIGATION COMPANY LTD BETWEEN

POINTS IN THE TERRITORY OF HAWAII

This proceeding instituted by the Commission on its own motion
having been duly heard and full investigation of the matters and

things involved having been had and the Commission on January 4
1940 and the date hereof having made and entered of record reports
stating its conclusions and decision thereon which reports are hereby
referred to and made a part hereof
It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission

SEAL Sgd W C PEET Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 565

REDERIEr OcEAN AS
IV

YAMASHITA KMEN KAnusalsl KAISHA Fir AI

Hubmitted June 8 1940 Deofded July 11 1940

round that as a result of the cessation of operation by complainant due to the
European War the issues presented herein have become moot Under agree
ment of parties complaint dismissed without prejudice to complainants
right to petition for reopening of the proceeding and to use in connection

therewith the record heretofore made

S W Schaefer for complainant
Roger SUdall and George F Foley for defendants jointly
Ira LEwers and A F Chryatal forMooreMcCormack Line Inc

REPORT OF THE COMMISSION

BY THE COMMISSION

Complainant a Danish corporation is a common carrier by water in

foreign commerce operating at time of hearing between Atlantic

ports of the United States and various ports on the east coast of South
America Defendants also common carriers by water in foreign
commerce operate in the same trade under Conference Agreement
No 59 known as the River Plate and Brazil Conferences

By complaint filed January 23 1940 complainant alleges that de
fendants refusal to admit it to membership in the abovementioned
conferences and defendants exclusive patronage contracts with ship
pers of cargo in the respective trades create an undue and unreason

able preference or advantage to certain shippers subject complainant
to undue and unreasonable prejudice and disadvantage and are in
violation of sections 15 16 and 17 of the Shipping Act 1916 as

amended and of the antitrust laws U S Code title 15 sections
1to7
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Weare asked to order defendants to cease and desist from the alleged
violations of law and to admit complainant to full and equal member

ship in the abovementioned conferences If it is not admitted com

plainant requests an order canceling the agreement
On February 15 1940 the defendants in addition to entering a

general denial answered further that complainants ships were not

serviceable for the trade inasmuch as they were fully refrigerated
ships and that the tonnage moving was general cargo Refrigerated
cargo is specifically exempted from the scope of the agreement

At the hearing beginning March 8 the date for filing briefs by all

parties was fixed as April 11 Subsequent to the hearing Denmark

was invaded by Germany which action subjected complainantsships
to the possibility of being seized as prize by opposing belligerents
whereupon complainant ceased operations Its attorney from time to

time has asked for extension of the brief date The last two requests
have been objected to by attorneys for the defendants The last exten

sion granted was to July 1 1940 and a request was then made to grant
a further extension to August 1 Inasmuch as defendants attorneys
objected to the granting of this extension of time on the ground that

the unsettled condition of this case resulted in unfavorable relations
as between the conferences and shippers all parties were requested
to state whether they would agree to the entry of an order dismissing
this proceeding without prejudice to complainantsright to petition
for reopening in the event that it was in a position later to operate in

the trade Upon reopening the right to use the record heretofore

made insofar as it might be applicable was to be preserved All

parties agreed that the proceeding should be dismissed on this basis
An order will be entered dismissing the complaint without prejudice

to complainantsright to petition for reopening if and when they are

in a position to operate as a common carrier in this trade and without

prejudice to the rights of all parties to use the record heretofore made

insofar as it may be applicable
2U9CC



ORDER

At a Session of theUNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 11th day of July
A D 1940

No 565

REDERIET OcEAx AS
V

YAHASnrrA KisEx KABVSnrsl KAISnA ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and the issues herein having been rendered

moot by the cessation of operation by complainant and the parties
having agreed that the complaint be dismissed
It i8 ordered That the complaint in this proceeding be and it is

hereby dismissed without prejudice to complainantsright to petition
for reopening upon the resumption of operation and the right of all

parties to use the record heretofore made insofar as applicable

By the Commission
SEAL Sgd W C PEEr Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 568

WOOL RATES TO ATLANTIC PORTS

Svbrnitted Jenne31940 Decided Ju7y 12 190

Proposed increased rates on eastbound wool from Pacific coast ports to Atlantic
coast ports not shown unlawful Order of suspension vacated and pros

seeding discontinued

H S Broeen W M Carney and M G de Quevedo for respond
ents

Onnand R Bear Calvin L Blaine Charles E Blaine H R Bra

shear J G Bruce John H Carkin Willis Crane J TV Cornell
A M Geary L C Jones IH PfaJfenberger L G Reif Charles

A Root C B Seaton Ralph L Shepherd E T Taylor Alex A

Tennant J Richard Townsend Martin G White and R H Young
for protestants

REPORT OF THE COMMISSION

BY THE COMMISSION

By schedules filed to become effective March 16 1940 respondents
common carriers by cater in intercoastal commerce proposed to

increase the any quantity rates 25 cents per 100 pounds for the trans

portation of wool and mohair in grease and scoured in bags and

AmericanHawatian Steamship Company Arrow Line Sudden Christenson Bab

bidge Holt IncBay Cities Transportation Company Berkeley Transportation Company
The Border Line Transportation Company California Eastern Line Inc The California

Transportation Company Calmar Steamship Corporation Coastwise Line The Consoli

datedOlympic Line Crowley Launch Tugboat Co Erikson Navigation Company Ham

mond Shipping Company Ltd Iathmlaa Steamship Company A B Johnson Lumber Com

pany Luckenbach Steamship Company Inc McCormick Steamship Company Marine
Service Corporation Northland Transportation Company Panama Pacific Line Balti
more ball Steamship Company United States Lines Co General Agents Paget Sound

Navigation Company Puget Sound Freight Lines Quaker Line PacificAtlantic Steamship

Co Richmond Navigation Improvement Co Roamer Tug Lighterage Company Sacra

mento San Joaquin River Lines Inc Schafer Bros Steamship Lines Shaver Forwarding

Company Skagit River Navigation Trading Company States Steamship Company Weyer
haeuser Steamship Co
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bales from Pacific to Atlantic coast ports Upon protests of Public

Utilities Commission of the State of Idaho the Secretary of Agri
culture Arizona Corporation Commission Public Utilities Com
missioner of Oregon Board of Railroad Commissioners of llontana
National Wool Growers Association and numerous state and county
cool growers and marketing associations farm organizations and
individual wool growers and dealers the operation of the schedules

was suspended until July 16 1940
Wool in the grease is the commercial designation of wool before

removal of the grease dust and other foreign substances which in
western territory comprise about twothirds of the weight It is

called fleece wool when obtained by shearing the live animal and

pulled wool when removed from the pelt of a lead animal by
chemical process or sweating Wool from which the grease dirt
etc has been cleaned is known as scoured wool Scoured wool is
assorted and graded and made ready for the spinner by carding and

combing
Mohair is goat hair It takes the same rates as wool and will be

included in the term wool in this report Evidence of record is con

fined almost wholly to wool

The wool in question is produced in all of the States including and
west of Montana Wyoming Colorado and New Dlexico On the
Pacific coast California produces more than Oregon and Washington
combined In 1939 California produced more than any of the west

ern states except Wyoming The principal ports of origin are in
the order named San Francisco including east bay ports Sacra
mento and Stockton Portland Los Angeles Harbor and Seattle
Most of the wool is delivered at Boston Respondents American
Hawaiian and Luckenbach transport over 90 percent of all eastbound
intercoastal wool the heaviest movement of which is between April
and July

Witness for respondents testified that wool in grease is shipped in

bags 6 feet 7 inches long 2 feet 4 inches wide and 2 feet thick meas

uring an average of 308cubic feet The average weight per bag
was said to be 288 pounds reflecting a density of 21466cubic feet

per ton without making allowance for broken stowage which is 10

percent and more The stowage factor used by the trade is 225 cubic
feet per ton

Scoured wool is stated to be packed in bags of the same dimensions
as wool in grease with a stowage factor of 550 cubic feet A bale
of scoured wool is described as measuring 2 feet 3 inches by 2 feet
9 inches by 4 feet equal to 268cubic feet per bale It weighs gen
erally upwards of 300 pounds

2 U S M C
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The record contains many figures showing the value of wool during
the past 20 years Values vary with the grades and producing locali

ties and are influenced by imported wools from Australia South

America and other worldproducing centers It is conjectural what

effect the present European war will have on Boston prices of wool

and on foreign demands According to an exhibit of record issued

by the United States Department of Agriculture the estimated aver

age local market prices of shorn wool in 1938 and 1939 were 192

cents and 223 cents per pound respectively Claims for loss and

damage are negligible Rates will be stated in cents per 100 pounds
Respondents present eastbound any quantity rates on wool are

118 in grease in bags 110 in grease in bales compressed to a

density of 12 pounds per cubic foot 225 scoured in bags and

130 scoured in bales compressed to density of 10 pounds per cubic

foot They propose to increase each of these rates 25 cents which

amounts to percentage increases ranging from 112percent on scoured

wool in bags to 228percent on wool in grease in bales The latter

moves in greatest volume

Respondents trace the history of eastbound wool rates since June

26 1922 when the rate was 125 on wool in grease in bags They
take the position that the rate was later forced clown by a succession

of rate wars and that the present proposals are an attempt to fix

wool rates on a sound basis They show that bagged wool requires
unusual care in handling and stowing Damp or wet wool is sus

ceptible to self heating and spontaneous combustion and requires
careful inspection when tendered for shipment AmericanHawaiian

gives each bag a thermometer test before loading Wool in grease
will contaminate such commodities as dried fruit sugar and flour

Respondents compare estimated costs of loading and discharging
wool with those of such heavy moving commodities as canned goods
dried beans green hides flour woodpulp sugar lumber and dried

fruit The lowest estimate of cost of loading wool in bags is given
as 263 per ton of 2000 pounds The highest estimates of cost of

loading the other listed commodities range from 59 cents per ton

for woodpulp to 167 for hides The discharging costs appear to

be about on the same ratio except that one respondent witness esti

mates cost of discharging lumber at 132 per ton compared to 165
for wool Of the stated commodities all can be loaded or discharged
more rapidly than wool which it is said loads only about 10 tons per
hour According to respondents figures 14 tons of canned goods
and as much as 38 tons of flour can be loaded per hour They stress

various special services accorded wool such as stenciling of bags
storing and accumulating lots for shippers and advancement of

2 U S M C
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freight charges for transportation from interior points to the

wharves The record is convincing that because of its bulk in either

bags or bales and its contamination of foodstuffs wool is difficult to

stow efficiently and economically Using a stowage factor of 225

cubic feet the proposed rate of 143 on wool in grease would yield
127cents per cubic foot According to an exhibit of record the yield
per cubic foot on canned goods is 229cents dried fruit in boxes

276cents cotton 11 cents and green salted hides 275cents at the

rates in effect at the time of hearing Using the allrail transconti
nental rates as a ceiling respondents compare the relationship thereto

of the proposed 143 rate and their rates on other commodities For

example the transcontinental carload commodity rate prescribed by
the Interstate Commerce Commission is said to be 270 on wool in

grease in bags The proposed rate would be 503 percent of that

rate It is testified that the intercoastal carload rates on canned

goods tires lumber drugs dried beans dried fruit woodpulp wine
and green salted hides range from 50 percent on canned goods to

722 percent on dried beans of the contemporaneous allrail trans

continental carload rates It is also testified that the competitive
joint railandmater rates applying from California terminals to

Atlantic piers through Great Lakes and Gulf ports are generally
made on the basis of the allrail rates to Chicago

Protestants rely mainly upon the poor economic status of the wool

growing industry stating that the producers who pay the freight
cannot bear an increase of It of 1 cent per pound equivalent to about

2 cents per head of sheep According to figures compiled by the

Department of Agriculture reflecting a survey of Arizona Califor

nia Idaho Montana Nevada Oregon Utah and Washington the

average cash income from wool sales during the 10year period 1930

1939 was 316percent lower than during the previous 10year period
One protestant witness testified that the average cost of raising sheep
in Oregon during the past 5 years has increased 34 percent while

the gross returns from the sale of sheep and wool has increased only
94percent Wages taxes supplies and range were stated to be the

principal items of increased cost of producing wool Such testimony
was typical of that of other witnesses from all of the western wool

producing States They call attention to various incidental charges
such as wharfage and insurance which they pay in addition to the

ocean freight Exclusive of warrisk insurance the incidental

charges are said to average about 195cents per 100 pounds on wool

from Portland to Boston Protestants also stress the fact that the

proposed increases will result in loss of traffic by respondents to rail

roads since the ratebreaking line between the transcontinental
2 U S M C
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routes and the intercoastal route will move westward They instance

five rate increases on wool made by respondents since 1931 and con

tend that AmericanHawaiian and Luckenbach which carry prac

tically all the wool are not in financial need They assert that the

record fails to show recent increased transportation costs or other

changed conditions justifying increased rates on wool Many of

respondents figures and estimates of stowage factors and loading
costs are assailed

Conceding that some of respondents analyses are faulty it must

be remembered that stowage factors are not constant They vary
with types of vessels and space used thereon Nor can loading costs

be reduced to mathematical certainty to fit each voyage and port
On the whole the proposed rates are not excessive considering the

characteristics of wool as outlined above What we said in Eaat

bownd Intercoastal Lumber 1 U S M C 608 623 with respect to

the economic distress of the lumber industry applies with equal force

here We cannot require of carriers the establishment of rates which

assure to a shipper the profitable conduct of his business

The record in this case does not warrant a finding that the sus

pended schedules are unlawful An order will be entered vacating
the orderofsuspension and discontinuing this proceeding
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 12th day of

July A D 1940

No 568

WOOL RATES To ATLANTIC PORTS

It appearing That by order dated March 12 1940 the Commis
sion entered upon a hearing concerning the lawfulness of the rates
charges regulations and practices in the schedules enumerated and
described in said order and suspended the operation of said sched
ules until July 161940
It further appearing That investigation of the matters and things

involved has been had and that the Commission on the date hereof
has made and filed a report containing its conclusions and findings
thereon which report is hereby referred to and made a part hereof
and has found that the schedules under suspension have been jus
tified
It is ordered That the order heretofore entered in this proceeding

suspending the operation of said schedules be and it is hereby
vacated and set aside and that this proceeding be and it is hereby
discontinued

By the Commission
SEAL Sgd W C PEET Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 512

CARGO TO ADRIATIC BLACK SEA AND LEVANT PORTS

Submitted September 13 1939 Decided July IQ 19410

Practice of quoting rates differentially under rates of other carriers in the
trade found to be a condition unfavorable to shipping in the foreign trade

Drastic reduction of rate on flour from U S North Atlantic ports to Adriatic
Black Sea and Levant Ports found unreasonable and detrimental to com

merce of the United States

Payment of commission by common carriers by water in foreign commerce to

agents who are also shippers or who have an interest in the cargo trans

ported found to be in violation of section 16 of the Shipping Act 1916 as

amended

Rules and regulations under authority of section 19 of the Merchant Marine Act
1920 not promulgated due to present conditions in the foreign trade result

ing from the European war which have rendered this issue moot

R H Hallett for United States Maritime Commission
Roscoe H Hupper James Sinclair and C R Andrews for re

spondent members of Adriatic Black Sea and Levant Conference
and Charles S Belsterling Thomas F Lynch for Isthmian Steam

ship Company and Charles 11 Lowack for United States and Levant
Line Ltd conference members

James TV Ryan for IsbrandtsenMoller Company Inc

Roger Siddall for EllermanBucknall Steamship Co Ltd and
StrickEllerman Joint Service

Herman Goldman Elkan Turk Michael D F ODotvd and Leo
E Wolf for Kerr Steamship Company Inc

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions were filed by certain respondents to the report proposed
by the examiner and oral argument was had Our findings differ

in part from those recommended by the examiner
342 2 U S M C



CARGO TO ADRIATIC BLACK SEA AND LEVANT PORTS 343

This proceeding was instituted by us upon our own motion by
order dated February 17 1939 as amended requiring carriers

parties to the Adriatic Black Sea and Levant Conference Confer
ence Agreement No 133 as well as other common carriers by
water in the trade between North Atlantic ports of the United States

and Adriatic Black Sea and Levant ports to show cause why some

of their competitive practices should not be found to be unfavorable
to shipping in the foreign trade and why the conference agreement
should not be disapproved modified or canceled

At the hearing the matters in issue were defined as 1 The law
fulness of the practice of establishing rates below the prevailing
ratesthe method and the justification therefor 2 the lawfulness

of the reduction made by the conference members in the rate on flour
from 40 cents to 10 cents per hundred pounds and 3 the employ
ment by a carrier of all agent having an interest in the cargo
transported over its lines

Agreement No 133 which was approved February 26 1930 is a

cooperative arrangement for the purpose of stabilizing rates on

traffic from North Atlantic ports of the United States to Adriatic
Black Sea and Levant ports Respondents are all the known com

mon carriers operating direct services in the trades involved in this

proceeding Isbrandtsen also has an indirect service via European
ports During 1938 there were approximately 153 conference and 25
nonconference sailings On a prorated basis the sailings in 1939
have increased due in part to the additional services inaugurated by
Isbrandtsen and Kerr

In November 1938 prior to entry in this trade Isbrandtsen who

operates foreign flag vessels issued a notice to the shipping public
that it was establishing a direct service This notice reads in part
as follows

You will find us as to the Far East and Europe most willing to cooperate
In providing reasonable freight rateassisting you in realizing worthwhile

savings and meeting competition
Since our independent steamship competition will benefit every shipper and

receiver in this trade in your own interest you will naturally want to support
it inevery way possible We therefore urge you to check and mail the attached
card for full details before signing any transportation contracts

It was testified by IsbrandtsensVice President that although
there were exceptions it was the general policy of the company to

1 American Export Lines Inc Compagnie Generale de Navigation aVapeur Fabre Line
Fern Line Joint Service of Fearnley A Eger and A F Klaveness d Co ASS Isthmian
Steamship Company Italia Societa Anonima di Navigazione Italian Line Linea Sad
Americana Inc Gardiaa Lines United States and Levant Line Ltd

IsbrandtsenhonerCompany Inc Kerr Steamship Company Inc Ellerman A Hudnall
Steamship Co Ltd Strick Ellerman Joint Service and States Marine Corporation
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quote rates differentially lower by ten to fifteen percent than the
established rates in the trade whenever it met conference competition
It appeared of record that there was no instance in which Isbrandt
sen entered a trade wherein they were not confronted with this
conference competition The witness further testified that the one

restriction on this general policy was that a rate would not be quoted
if it failed to produce a profit The record is not clear as to the
method used by this company in determining what constitutes a

profit An examination of exhibits introduced at the hearing sub
stantiates the testimony that Isbrandtsensrates as a general rule

were quoted on a percentage basis differentially lower than the rates

of other carriers in the trade

Other exceptions to the general rule occurred but they need not

be considered here The issues involved in the instant proceedings
are concerned with the general rate making policy and do not pertain
to the exceptions thereto

The order of investigation among other things directed Isbrandt

sen to show cause why the competitive methods or practices as

outlined in the order namely the solicitation of cargo in the trade

by offers to underquote rates of the conference carriers and employ
ment of agents and payment of commissions to them when at the

same time they are shippers or receivers of cargo should not be

found to be unfavorable to shipping in the foreign trade Isbrandt

sensVice President under subpoena by us in justification of the

system testified that such a system of rate making wasmade neces

sary by the need of shippers for lower rates conference competition
and the use of slow vessels by his company The fact that a carrier

chooses to employ slow vessels is no justification for indulgence in

a practice otherwise unlawful No showing Nvas made that speed
was essential to this trade in fact in connection with flour ship
ments it was testified that speed was not essential This is borne

out by the fact that the Italian Line which has the fastest vessels

in the trade carries practically no flour Other nonconference

carriers appear to be able to operate without indulging in such

practice
Before establishing a rate on flour Isbrandtsen conferred with the

shippers and found that flour was moving in substantial volume
though decreasing in amount at a rate of 40 cents per 100 pounds
and that some shippers were interested in an independent service at

rates which could be readily adjusted to meet foreign competition
As the result of these discussions with shippers Isbrandtsen felt

justified in quoting differential rates on flour lower by a fixed per
centage than the conference rates
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The quotation of rates on a percentage basis below the rate of

another carrier makes it impossible for shippers to know the appli
cable rate until the current rate of other carriers is first ascertained
The shipper is thus obliged to know all rate changes that occur

before he can actually determine the rate applicable via Isbrandtsen

The failure to quote specific rates opens the door to abuses and

discriminations There is nothing unlawful per se for a carrier to

charge a rate different from that of another and we have no

authority to prevent rate reductions as such in the foreign trade
but the practice of making rates lower by a fixed percentage than

those of other carriers is detrimental to the commerce of the United

States inasmuch as it is contrary to one of the principal purposes
of the Shipping Act which is to prevent destructive carrier compe
tition Moreover the practice affords only temporary benefit to a

particular shipper and to Isbrandtsen and destroys that stability
in rates which the record shows is advantageous to American

shippers
We have heretofore condemned these practices of foreignflag

nonconference carriers quotation of rates openly or secretly on a

basis lower by fixed percentages or amounts than the established

rates of other carriers either American or foreign establishment of

rates without consideration for the usual ratemaking factors and

attempts to compel other carriers to make concessions by threatening
to make unwarranted rate reductions Section 19 Investigation
1935 1 U S S B B 470 501 See also In the Matter of Rates
Charges and Practices of Yamashita Kisen Kabushiki Kaisha and

Osaka Syosen Kabusiki Kaisya 2 U S M C 14 Similar expres
sions were made by the Secretary of Commerce in Intercoastal In

vestigation 1935 1 U S S B B 400 430431 and in Intercoastal

Rates of Nelson Steamship Co 1 U S S B B 326 334 These

eases dealt with rates and practices in intercoastal commerce and

were adopted prior to the granting of the minimum rate power
We find that Isbrandtsens practice of quoting rates differentially

lower than the rates of other carriers in the trade without giving
proper weight to usual ratemaking factors is detrimental to the

commerce of the United States and creates a condition unfavorable

to shipping in foreign trade arising from the competitive methods and

practices of vessel operators This finding does not in any way con

cern the reduction of rates based on fair competitive methods nor the

quantum of the flour rate hereinafter discussed

Flour shippers are confronted with various forms of competition
from shippers in Canada and Europe and from millers at destina
tion ports The latter purchase grain in bulk in this country and

Canada and mill it into flour The Palestinian Government has
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gradually decreased the flour quota in recent years and increased

the quota on grain Further the tariff rate which is based upon
the setdown cost of the flour has been increased Flour is revalued
as a rule every three months but immediately after the inauguration
of the cut rate on flour the valuation was adjusted to compensate
whatever advantage may have been gained by shippers resulting
from this rate Due to actual or threatened charter tonnage grain
moves as an open rate commodity each line being free to quote
its own rates

The conference has contract and noncontract rates the former

usually being about 20 percent below the latter A shipper is ac

corded the contract rate provided he agrees to ship all commodities
over the conference lines even though the commodities are not spe
cifically set forth in the contract The contract rate for flour in

1938 was 40 cents per 100 pounds During and prior to that year
practically all flour shippers had signed contracts Flour moves in
substantial volume at regular intervals approximately 26000 tons

being transported in 1938 principally to Egypt and Palestine The
conference was endeavoring to have flour shippers execute 1939 con

tracts at the 40cent rate when Isbrandtsen announced its service and

quoted a reduced rate Several of the large shippers refused to sign
the contracts giving as their reasons the announcement of the service

by Isbrandtsen at the reduced rate coupled with the statement that
it would offer differentially lower rates to obtain the business the
fact that all flour shippers had not signed the contracts and the
existence of a differential in rates between flour and bulk grain

Pillsbury Flour Mills Co the largest flour shipper in this trade
employs E Ch Dilaveri Co of Alexandria Egypt as its agent
for that territory Dilaveri is presently the agent for Isbrandtsen
having previously been the agent of Gardiaz Lines Dilaveri has the

routing of all Pillsburys flour the latter company following
Dilaveris instructions in order to retain its business Dilaveri re

quested shipment over conference lines until the end of 1938 at

which time having been appointed Isbrandtsensagent it requested
Pillsbury not to sign a new contract and to ship all flour via
Isbrandtsen This was given by Pillsbury as a further reason for
not signing a conference contract for 1939

As a result of Isbrandtsensreduced rate and the request of

Dilaveri the conference found that it had lost the principal part of
its flour business The conference to meet this competition reduced
its flour rate to 10 cents

Although under the circumstances the conference felt that it had
to take some action this fact alone is not sufficient to justify the
action taken if detrimental to the commerce of the United States
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A rate may be so low as to be unreasonable and as one of the pur

poses of the conference agreement is the establishment of reasonable

rates this reduction is a violation of the agreement and constitutes

a condition unfavorable to shipping in the foreign trade Inasmuch

as the conference has restored the rate to 60 cents no order with

respect thereto will be entered

All respondents have agents at most of the destination ports In

order to obtain the services of a reliable agent it generally is neces

sary to employ one who is engaged in other businesses usually
merchandising sometimes importing The evidence shows that

practically all the lines pay their agents a flat fee to handle each

ship entered ranging from 25 to 125 varying according to the

amount of inward cargo discharged Some companies pay a com

mission on their inward cargo in lieu of a flat fee On outgoing
cargo a commission generally is paid With the exception of one

small shipment via Isthmian upon which the freight amounted to

46 no company reported any instance in which the agent was also

the consignee Isbrandtsen pays Dilaveri at Alexandria an attend

ance fee for performing certain duties in connection with the

handling of each ship and in addition thereto 212 percent of the

freight on all inbound cargo and 5 percent on outbound cargo
Dilaveri also receives 212percent commission from Pillsbury on the

laiddown price of the flour for his promotional work Dilaveri is

therefore in a preferred position in the flour market in that territory
It appears that although purchased on a C F or C IF basis
that Dilaveri was as a matter of fact purchaser of all Pillsburys
flour all of which was routed over Isbrandtsen on Dilaverisin

structions The law does not prohibit a steamship company from

employing an agent merely because he is at the same time an im

porter or merchant But clearly the paying to Dilaveri of a

commission on his own cargo in addition to a fee for handling the

ship results in a violation of section 16

There is no evidence that the practices of Ellerman Bucknall
StrickEllerman Line Kerr Line and States Marine Corporation
are unlawful detrimental to the commerce of the United States or

create a condition unfavorable to shipping in the foreign trade nor

is there evidence that the agents of these companies are shippers or

receivers of cargo although they have been in certain instances
merchants as well as steamship agents Such a relationship without

more is not a violation of law The investigation will be dismissed
as to these respondents but as some of them since the hearing in

this case have become members of the conference they will be sub

ject to the conclusions herein with respect to conference practices
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The Examiners proposed report in this proceeding recommended

that rules and regulations be promulgated under authority of section

19 of the Merchant Marine Act 1920 to meet the conditions found

therein to be detrimental to shipping in the foreign trade Since

the issuance of this proposed report conditions in the trade have

materially changed as a result of the present European war At

the present time service has been discontinued by practically all car

riers including IsbrandtsenMoller In view of this fact the issues
in this case have become moot Rules and regulations under the

authority of section 19 of the Merchant Marine Act 1920 will not
therefore be promulgated and an order will be entered discontinuing
the proceeding
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 16th day of

July A D 1940

No 512

CARGO To ADRIATIC BLACK SEA AND LEVANT PORTS

This case instituted by the Commission by order dated February
17 1939 as amended pursuant to section 19 of the Merchant Marine

Act 1920 having been duly heard and full investigation of the mat

ters and things involved having been had and the Commission on

the date hereof having made and filed a report finding that condi

tions unfavorable to shipping in the foreign trade between ports on

the Atlantic coast of the United States and Adriatic Black Sea and

Levant ports exist as a result of competitive methods and practices
employed by owners operators agents or masters of vessels of

foreign countries which said report is hereby referred to and made

a part hereof

It is ordered That the order heretofore entered in this proceeding
on February 17 1939 as amended be and it is hereby vacated and

set aside and that this proceeding be discontinued

By the Commission

SEAL Sgd W C PEET Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 546

UNITED BOTTLE SUPPLY COMPANY INC

11

SHEPARD STEAMSHIP C031PANY

Submitted June 10 1940 Decided July 18 1940

Rate charged on one shipment of secondhand bottles in open top crates from

Oakland Calif to New York N Y found inapplicable Applicable rate

not shown to have been unreasonable Reparation awarded

Benjamin Zuckerman for complainant
Otis N Shepard and E JMartin for defendant

REPORT OF TILE COMMISSION

BY THE COMMISSION
No exceptions were filed to the examinersproposed report on fur

ther hearing Our conclusions differ from those recommended by
the examiner

Complainant corporation alleges that the rate charged on a ship
ment of empty secondhand glass bottles in opentop wooden crates
made December 8 1938 from Oakland Calif to New York N Y
was unduly prejudicial unjustly discriminatory and unreasonable in

violation of sections 16 17 and 18 respectively of the Shipping Act
1916 Reparation and a lawful rate for the future are sought No
evidence of undue plvjudice or unjust discrimination was offered

Rates are per 100 pounds
The shipment consisted of 613 crates of 16ounce one pint glass

bottles weighing 37749 pounds They were packed in two tiers per

crate those on the bottom standing neck upright and those on the top
inverted with necks fitting between the lower rows They protruded
above the open tops of the crates and being of uniform size formed
a flat top surface The crates were not of uniform size The value
of the bottles is said to have been 87 cents per 100 pounds
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Prior to the time of shipment complainant requested defendant

and other intercoastal carriers to quote the applicable rate on second

hand bottles moving from Oakland to New York Defendant quoted
a rate of 50 cents and the other carriers quoted 63 cents When the

shipment was tendered defendant at Oakland a rate of 125 was

demanded and collected from the consignor Complainant seeks rep

aration based upon the difference between the rates quoted and

charged
The 125 rate charged is named in Item 215 of defendants east

bound tariff and applies on carriers empty returning prepaid or

guaranteed on or under deck shipsoption viz Under that gen
eral heading are included bottles glass empty secondhand not
syphon bottles in crates or in boxes O R B As the bottles in

questionwerenot returned bottles Item 215 obviously did not apply
Item 165 of defendants eastbound tariff which complainant seeks

to have applied names a 50cent carload rate on common bottles
ownersrisk of breakage and released to a valuation not exceeding
5 per 100 pounds for shortage and to be so expressed on the bill of

lading That tariff contains no specific commodity rate on bottles

unreleased but Rule 55 provides for the application of the westbound

rate when a specific commodity rate is not named Item 1480 of the

westbound tariff provides a carload rate of 1 minimum 24000

pounds on bottles common unreleased Since there

was no release of valuation in this case the 50cent rate in Item 165

is not applicable and the 1 rate in Item 1480 should have been

charged
Complainant relies solely upon the misquotation of the rate and

the contention that the rate on secondhand bottles should not ex

ceed that on new bottles erroneously assuming that the 50cent rate

would have applied on new bottles shipped under the same condi

tions The applicable rate of 1 would have applied on new bottles

not shipped at a released valuation Nor is there any evidence that

the 63cent rate quoted by other carriers would have applied under

the same conditions Complainant asserts that the transcontinental

railroad rate was 121 but the record does not show whether that

rate applied subject to a released valuation and on bottles packed in

open crates Complainant has shipped no other bottles intercoastally
eastbound since 1932 or 1933

Defendant has carried few shipments of bottles It maintains that

any rate less than the applicable rate is unremunerative and that

bottles require careful handling to avoid breakage The stowage fac

Ownersrisk of breakage
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for is given as about 200 cubic feet per ton Heavy commodities

cannot be stowed on top of bottles

Itis well settled that misquotation of an applicable rate by a carrier

affords no basis for a finding that the rate is unreasonable or for an

award of reparation The fact that a 50cent rate applied on bottles

shipped under a released value is not proof that the applicable rate

was unreasonable

On this record we find that the rate charged was inapplicable that

the applicable rate was 1 and that the applicable rate is not shown

to have been unreasonable or otherwise unlawful Wefurther find that

complainant received the shipment as described bore the charges
thereon that it was damaged thereby and is entitled to reparation in

the sum of 9437 An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 18th day of

July A D 1940

No 546

UNITED BOTTLE SUPPLY COMPANY INC

V

SHEPARD STEAMSHIP COMPANY

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of rec

ord a report stating its conclusions decision and findings thereon
which report is hereby referred to and made a part hereof

Itis ordered That the defendant Shepard Steamship Company be
and it is hereby authorized and directed to pay to complainant
United Bottle Supply Company Inc New York N Y on or before

30 days after the date hereof the sum of 9437 as reparation on ac

count of inapplicable charges collected for the transportation of 61a

crates of empty secondhand glass bottles from Oakland Calif to

New York N Y in December 1938

By the Commission

SEAL Sgd W C PEEP Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 552

GREEN COFFEE ASSOCIATION OF NEW ORLEANS

V

SEAS SHIPPING COMPANY INC ET AL

Submitted June 12 13y0 Decided July 18 19410

Violations alleged of sections 15 16 and 17 of the Shipping Act 1916 as

amended in respect to proposed rate oil shipments of green coffee of

African origin to New Orleans via New York higher than on shipments
to New York not shown

Louie A Schwaria for complainant
Frank IBaRs Daniel Flynn Bailey M Clark Arthur E

DHerete Harold L Boihem and L A Pari8h for defendants
Charles R Seal for Port of New York Authority Shippers Con

ference of Greater New York Boston Port Authority and Baltimore
Association of Commerce Rene A Stiegler for Board of Commis
sioners of Port of New Orleans St Louis Chamber of Commerce
and Mississippi Valley Association J D Younian for Public Belt

Railroad and E R Thoritton and C A Mitchell for New Orleans
Joint Traffic Bureau interveners

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions filed to the examinersproposed report by complainant
and certain of defendants and interveners were orally argued Our
conclusions differ somewhat front those recommended by the examiner

Complainant is an association of companies at New Orleans La
importing green coffee from British African colonies and Belgian
Congo Shipments mole principally through the port of Mombasa
Fast Africa

Defendants Seas Shipping Company Inc rind American South
African Line Inc hereinafter referred tons Robin Line and A SA
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Line respectively or as the ocean lines are common carriers by
water engaged in direct service between ports in South and East

Africa and North Atlantic ports of the United States Defendants

Seatrain Lines Inc Mooremack Gulf Lines Inc Pan Atlantic

Steamship Corporation and Southern Pacific Steamship Lines Mor
gan Line hereinafter called coastwise lines operate as common

carriers by water between North Atlantic ports and South Atlantic

and Gulf ports of the United States The ocean lines have joined
with coastwise lines in approved through route agreements t covering
transportation of general cargo under through bills of lading from

Mombasa and other African ports to designated Gulf ports of the

United States including New Orleans with transshipment at a North

Atlantic port
In October 1939 the ocean lines notified shippers that on shipments

of green coffee from South and East Africa to New Orleans trans

shipped at New York a rate 3 higher per ton of 2240 pounds than

the New York rate would be charged Prior thereto the through
rate via that route was the same as that charged on shipments con

signed to importers at New York Complainant alleges that the

discontinuance of rate parity is in violation of section 15 of the

Shipping Act 1916 as amended that it will result in unjust dis

crimination and undue and unreasonable preference and prejudice
prohibited by sections 17 and 16 thereof and that the contemplated
action is unjust and unreasonable under section 18 of that act The

Board of Commissioners of the Port of New Orleans the New Or

leans Joint Traffic Bureau The New Orleans Public Belt Railroad
the St Louis Chamber of Commerce and the Mississippi Valley
Association intervened on behalf of complainant The Port of New

York Authority Shippers Conference of Greater New York Balti

more Association of Commerce and Boston Port Authority
intervened on behalf of defendants

Complainant and supporting interveners state they are interested

principally in maintaining rate parity with New York and not par

ticularly in the level of the rate charged No necessity exists there

fore for considering allegations of unreasonableness under section 18

Agreements Nos 6957 6473 6415 and 7028 provide that through
rates to be named by the ocean lines on traffic within the scope of

any approved conference agreement will be no lower than the ap

plicable rate established under such conference agreement and that

3 Nos 8957 6473 6415 and 4734 between Robin Line and PanAtlantle S S Corp

Southern Pacific Steamship Lines Morgan Line Mooremack Gulf Lines and Seatrain

Lines Inc respectively Nos 7025 3611 and 4972 between American South African Line

and PanAtlantic S S Corp Southern Pacific Steamship Lines Morgan Line and Sea
train Lines Inc respectively

2 U S M C
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on traffic not within the scope of a conference through rates will

be those filed with the Commission by the parties Agreements Nos

4972 3611 and 4734 provide in substance only that through rates

will be no lower than conference rates or rates for direct shipment
All agreements provide that through rates also transshipment and

other expenses will be apportioned 60 percent to the originating
carrier and 40 percent to the connecting coastwiseorcarrier

Defendant A S A Line is a member of the South AfricaUS A

Conference and a party to Conference Agreement No 3579 approved
October 22 1934 which includes transportation from ports in Africa

Mombasa to Lobito both inclusive to New York or

other United States ports front Galveston Tex to Portland Maine
both inclusive There is no direct line service to New Orleans
With the exception of traffic to Brownsville Port Isabel and Corpus
Christi Tex no traffic can move under the transshipment agreements
which is not within the scope of the conference The only tariff of

record covering the homeward trade is a conference tariff which

names no rates from Mombasa

Shipments to New Orleans during 1938 aggregated 27772 bags
of 190 pounds each Through October 1939 23651 bags had been

received Shipments to New York during the same periods aggre

gated 134504 and 93921 bags respectively of corresponding weight
Shipments to New Orleans have moved via New York under the

transshipment agreements mentioned and via ocean lines to Port of

Spain Trinidad and thence by Aluminum Line Facilities at Trin

idad for transshipping are said to be hazardous but notwithstanding
that alleged disability the bulk of the movement to New Orleans

during 1938 and 10 months of 1939 has been transshipped there

The rate via that route has been the same as the directline rate to

New York Shipments to Canada also have been transshipped there

to Canadian or British vessels to permit Canadian importers to

obtain a customs advantage
Green coffee is sold to roasters located at interior points A car

load shipment usually consists of the various grades used in making
different blends Territory considered as naturally tributary to New

York and New Orleans is generally divided by the lines of the Chi

cago Indianapolis and Louisville Railroad from Chicago through
Indianapolis and the Cleveland Cincinnati Chicago and St Louis

Railway to Cincinnati Certain points on or adjacent to the line

and in Central Freight Association territory are stated to be highly
competitive Differentials in rail rates from New York and New

Orleans to principal competitive points stated below range from 1

to 12 cents per 100 pounds in favor of the latter port The net
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result in cents per loo pounds of the protested change to New

Orleans importers is shown by the following tabulation

Railtans from
Anil differ Oceun dif Thrurate

ferentil diaereotil
Interior destination

ential Hunt

ioR New against against

New New Orlens
wN New

Y k O leans O 1 arre O loons

Milwaukeewis 44 43 1 134 124

chimer III 44 41 3 134 104

cireinn1iON 39 35 4 134 94

Inuisville Ky 44 35 9 134 44

Ft Paul Minn fib M 12 134 14

Minneapolis Minn fib 54 12 134 14
Puluth Minn 60 149 134 134

New Orleans importers claim that if compelled to pay an ocean

rate 3 per ton higher than is charged on shipments to New York
the abovementioned markets will be closed to them that the loss

of these markets to New York competitors will result in the loss

of business in noncompetitive markets since New Orleans cannot

handle grades of coffee not readily saleable that a decline in sales

of coffee from other origins will also result because it will be im

possible to carry sufficient stocks to supply noncompetitive territory
if denied the opportunity to compete in the principal markets and

that if roasters are unable to obtain African coffee for blending
from New Orleans orders for other grades of coffee also will be

placed elsewhere

The average gross maximum profit to importers is approximately 15

cents per 100 pounds Importers controlling branch offices at New

Orleans in some instances maintain branches or separate companies at

New York and can supply purchasers at competitive interior points
from New York By shrinking their profit somewhat others who

do not have that advantage can meet the competition of the New

York importer in at least four of the seven principal interior markets

Dependent upon the availability of a route to New Orleans via Trin

idad at the same rate as that charged on shipments direct to New

York there will be opportunity for all New Orleans importers to

compete Defendants through counsel indicate that the differential

also will apply via Trinidad The level of the rate via that route

is not in issue The distance from Mombasa to New Orleans is

slightly greater than to New York and the cost of transshipment
also may be somewhat more at Trinidad than at New York but such

differences do not appear to warrant a higher rate than at New

York Defendants infer that the route via Trinidad heretofore

available and actually used to effect deliveries at New Orleans may

be discontinued However as long as shipments to Canada are
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transshipped there New Orleans shipments could not reasonably
be refused

Defendants feel that parity of rates to NA York and New Or

leans cannot be continued because of the expense to them of trans

shipment and oncarriage A S A Line for instance shows that

the actual cost of transshipment amounts to 805 per ton consisting
of 731 paid to the coastwise oncarrier and 74 cents interchange
cost at New York which leaves only 845 as its gross revenue

slightly more than 50 percent of the 1650 gross revenue received

mI shipments to New York No recent increase in transshipment
cost was shown and complainant contends that since the situation in

respect to transshipment cost is not now materially different than

when rate parity was voluntarily established there is no reason for

an increase in the through rate Complainant also points to other

trades wherein there is rate parity to New Orleans and other United

States ports on shipments of green coffee via direct or tranship
ment routes Specifically mentioned are shipments from Brazil
Colombia and Haiti from Ecuador to New Orleans and San Fran

cisco transshipped at the Canal Zone the distance to SaD Francisco

being 600 miles greater than to New Orleans also shipments from

Dutch East Indies to New York and to New Orleans via New York

The contention is made that a similar practice should prevail in

this trade Defendants do not operate in such other trades and no

inconsistency of practice can be attributed to them Also the re

quired similarity of transportation conditions in the compared trades

has not been shown For the same reason the decisions relied upon

by complainant are not controlling
It also appears that A S A Line as an operating convenience

sometimes transships at New York cargo destined to Boston Balti

more Philadelphia and Newport Neiv the cost of oncarriage from

New York to the destination port being absorbed by that carrier
and that as to traffic which ordinarily would move through Boston

to an interior point shipments are sometimes forwarded to the
interior point from New York the ocean carrier absorbing the dif

ference in cost between the inland rail rate from Boston to the

interior point and from New York to such point Robin Line ob

serves similar practices In such instances carriers feel that costs

incident to direct service to all destination ports would greatly exceed

amounts absorbed by them and that the present practices result in

economies not otherwise possible Complainant contends that ship
ments billed to New Orleans should be accorded similar treatment

Distances from New York to other North Atlantic ports do not

exceed a few hundred miles The distance from New York to New
2 U S M C
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Orleans is 1703 miles Ocean carriers hold out directlineservice

to all North Atlantic ports whereas only a transshipment service is

offered to New Orleans The geographical relationship between New

York and New Orleans is not comparable with that between ports
within the North Atlantic range Carriers are willing to accord

rate parity with New York if and when directlineservice is estab

lished but we would not be warranted in compelling rate parity
on shipments via New York under the circumstances shown

Allegations involving section 15 are based upon a contention that

the change in the through rate covering transportation under trans

shipment agreements should be filed and approved before it may
become effective The necessity for approval is prged particularly
because the change in rate involved disturbs prior rate practices
Defendant Robin Line contends that since the traffic is within the

scope of the South AfricaUS A Conference and the agreements
provide only that the rate charged shall not be less than the rate

of the conference there is no ratefiling obligation upon it The

position of A S A Line is not clear It as a member of the con

ference has engaged in transporting coffee from Mombasa to both

New York and New Orleans Since Mombasa is within the scope
of the conference agreement the rates from that port should be

published in the conference tariff

There remains for consideration the question whether an obligation
to file tho through rate also rests upon parties to the transshipment
agreements Except in the case of approved conferences and in a

recent proceeding involving nonconference lines In the Matter of
Rates Charges and Practices of Yamac hita and O S K 2 U S

M C II the filing of rates covering import traffic has not generally
been required In the latter case the filing requirement was pursuant
to a rule or regulation prescribed under authority of Section 19

of the Merchant Marine Act 1920 Coastwise carriers publih and

file a local rate on green coffee from New York to New Orleans

Such carriers did not name or participate in the naming of the

through rates on shipments moving under the transshipment agree
ments That cargo originated at ports thousands of miles away
and was subject to conditions of which they as coastwise carriers

in the United States could be expected to have little if any knowl

edge In this respect the situation of these carriers is no different

than that of the great majority of coastwise carriers participating
in the through movement of shipments originating overseas They
are aware in a general way of the rate levels prevailing in the various

trades and that the economies of transportation ordinarily will not

permit such rates to drop to a level where the agreed percentage
accruing to the delivering lines would be unremunerative To avoid
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it similar result with respect to individual commodities the delivering
lines in many instances specify in their transshipment agreements
that in no event shall the net revenue accruing to such carriers be

less than a stated minimum This protective provision has been

incorporated in all but one of the agreements involved in this pro

ceeding In Section 15 inymily 1 U S S B 121 the filing re

quirement of Section 15 was interpreted as not to include routine

operations relating to current rate changes and other daytoday
transactions While the establishment of the through routes and

the bases of the apportionment of the earnings on traffic moving over

such routes are fixed by the agreements and therefore are not routine
establishment and revision of the rates by the terms of the agree

ments are left to the parties We have not heretofore held that such

routine operations under the agreements need approval under

Section 15 This record does not justify departure from the present
procedure

The contention also is made that because of a provision in Robin

Linesoperatingdifferential subsidy contract executed October 14

1938 pursuant to provisions of the Merchant Marine Act 1936 which

requires among other things the establishment of rates and prac

tices on a basis satisfactory to the Commission the proposed change
in rate must be approved before it may become effective So broad

an interpretation of the contract provision was neither contemplated
nor intended In 1935 a ratewar in the South African trade in

which both Robin and A S A Line participated depressed rates

to an unreasonably low level Seas Shipping Company v American

South African Line Ine et at 1 17 S S BB568 Operating
differential or other subsidy contracts executed under authority of

the Dferchant Marine Act 1936 do not augment statutory regulatory
procedure in respect to rates charges regulations or practices of

common carriers The purpose of the contract provision mentioned

was to prevent if possible the use of subsidy payments under the

contract to offset losses resulting from destructive competition be

tween AmericanHag carriers operating in the same trade No

occasion has vet arisen requiring action by us to invoke the rate

control provision of the contract with Robin Line to which our

attention has been directed

We find that alleged violations of sections 15 16 and 17 of the

Shipping Act 1916 as amended have not been shown An order

dismissing the complaint will be entered
2USMC



ORDER

At a Session of the UNITED STATES MARITIME COMAIIS

SION held at its office in Washington D C on the 18th day
of July A D 1940

No 552

GREEN COFFEE ASSOCIATION OF NEW ORLEANS

V

SEAS SHIPPING COMPANY INC Er AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of

record a report stating its conclusions and decision thereon which

report is hereby referred to and made it part hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission

SEAL Sgd W C PEET Jr

Seeretanj
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No 511

NEE AuTomosurs 1N INTmTATe CoMmmm

Submitted May 271940 Decided September41940

Agreements of certain respondents engaged in transportation on the Great Lakes

found to be subject to section 15 of the Shipping Act 1916 Practices there

under found not to result in departures from their tariffs in violation of

section 2 of the Intercoastal Shipping Act 1933 as amended or to create

undue preference in violation of section 16 of the Shipping Act 1916

Persons operating bulk freighters renting deck space to subject common carriers

for the transportation of automobiles found not to be common carriers sub

ject to the Shipping Act 1916 as amended

Proceeding discontinued

Merrill Shepard E S Ballard TV F Price and A R Shelf for

MinnesotaAtlanticTransit Company Nuel D Belnap and AL Cran

dall for Western Transit Company Frank TV Sullivan for Great
Lakes Transit Corporation Milton P Bauman and S S Eisen for

Nicholson Universal Steamship Company Roy Van Beckwm for Wis

consin and Michigan Steamship Company Arvid B Tanner and LTV

Patterson for Detroit Cleveland Navigation Company L A Lar

zelere for Luckenbach Gulf Steamship Company Inc M G del

Quevedo and WMCarney for members of the Intercoastal Steamship
Freight Association except Isthmian Steamship Company Alexander

Gawlis for Merchants Miners Transportation Company Julian M

King for Agwilines Inc Mooremack Gulf Lines Inc PanAtlantic

Steamship Corporation Lykes Coastwise Line Inc Southern Pacific

Steamship Lines Morgan Line and Southern Steamship Company
Parker McCollester Nicholas Kelley Jr N J Brennan and C E

Bell for Chrysler Corporation Elmer TV Cart and J C Winter for

Board of Railroad Commissioners of North Dakota and Chamber of

Commerce of Fargo North Dakota Harry Ames for National Auto

mobile Transporters Association C R Scharff E F Stewart and

Denton Jolly for General Motors Corporation H C Barron L N
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Bradshaw and R E iVedekind for various rail carriers Everett B
Lackie for K U K Auto Transit and K R C Transport Company
Allen Deanfor Detroit Board of Commerce H J Wagner for Norfolk
PortTraffic Commission Robert Quirk for Automobile Contract
Holders Association and R P Paterson for Pere Marquette Railway
Company

REPORT OF TIIE COMMISSION

BY THE COMMISSION

Exceptions were filed to the report proposed by the examiner and
the case was orally argued Our conclusions differ somewhat from
those recommended by the examiner

This is an investigation upon our own motion to determine the law
fulness of the rates charges rules regulations and practices of car

riers subject to the Shipping Act 1916 as amended for and in con

nection with the transportation of automobiles set up on the Great

Lakes including the use by one carrier or person of vessel space of
another in carrying on the business of a common carrier and to deter
mine the status of such carriers and of carriers owning the vessel space
so furnished Subsequently the scope of the proceeding was enlarged
to determine the lawfulness of the rates charges rules and regula
tions of carriers subject to the Shipping Act 1916 as amended for and
in connection with the transportation of new automobiles set up from
and to all ports in the continental United States other than the terri

tory of Alaska Thus broadened it more nearly coincided with the
extent of the investigation initiated by the Interstate Commerce Com
mission under its Docket No 28190 Hearings in the two proceedings
have been held together and separately The matters dealt with in
this report were heard separately and pertain only to the transporta
tion of automobiles on the Great Lakes

The respondents principally concerned are DinnesotaAtlantic
Transit Company Great Lakes Transit Corporation Western Transit

Company and Nicholson Universal Steamship Company hereinafter
designated MinnesotaAtlanticGreat Lakes Transit Western Transit
and Nicholson Universal respectively MinnesotaAtlantic operates
between Buffalo Detroit and Duluth Great Lakes Transit operates
between Buffalo Erie Cleveland Detroit andLake Michigan and Lake

Superior ports Nicholson Universal operates between Detroit Buffalo
Cleveland Green Bay Milwaukee and Duluth and Western Transit
operates between Detroit Duluth and Milwaukee The first two trans

port package freight such as dairy products flour and miscellaneous
manufactured goods and automobiles while the latter two transport
automobiles only Carriers engaged primarily in the transportation
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of ore or other commodities in bulk which provide vessel space also

are named as respondents
It is a common practice on the Great Lakes for common carriers

by water receiving automobiles for transportation to have the actual

carriage performed on vessels which they neither own nor control

It is the lawfulness of this practice and of the status of all carriers

involved which will be considered in this report
MinnesotaAtlantic has been in operation since 1923 It ordinarily

employs five packagefreight steamers each capable of carrying about

2800 tons of package freight and approximately 40 automobiles In

1925 or 1926 being in need of additional vessel space it made arrange

ments to use the spar decks of bulk freighters operating on the Great
Lakes to accommodate some of the automobiles tendered to it for trans

portation These freighters which carry iron ore or other bulk com

modities in their holds have space on deck for from 50 to 140 automo

biles each Though not always available to transport automobiles
they provided a means of appreciably supplementing MinnesotaAt
lanticscarrying capacity and have since been employed by all of the

respondents mentioned above

Western Transit is said to have engaged in transportation as a com

mon carrier of automobiles for many years It has dock space under

lease at Detroit and Duluth loads and unloads the automobiles fur

nishes the chain holddowns and wooden wheel blocks used by it in

making the automobiles secure on deck issues bills of lading assumes

liability for cargo loss and damage during the course of transporta
tion has joint rates with carriers by rail highway and water and

files tariffs with the Interstate Commerce Commission as well as this

Commission Western Transit has no ships of its own and relies upon

space on bulk freighters except for such space as it may be able to

secure under an arrangement with Great Lakes Transit described
below In this respect its operations are similar to those of Con
solidated Olympic Line which recently was held to be a common car

rier in Agreements 6910 6110A 61108010C and 6105 2 U S

M C 166
The operators of the bulk freighters referred to do not hold them

selves out to transport automobiles as a public employment They do

not serve automobile manufacturers or dealers or enter into any ar

rangements with shippers or receivers of the automobiles transported
They publish no tariffs issue no bills of lading assume no responsi
bilities for the safe carriage of the automobiles and perform no labor

in connection with the loading and unloading Such transportation
of automobiles as they undertake for other water carriers depends upon
the schedule permitted by the movement of their bulk cargo and is the

subject of special and individual contracts or arrangements between

2 U S MC
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them and such other carriers In Intercoastal Charters 2U S M C

1541 we found that the owner which chartered his ship to a shipper
under a time or voyage charter must file his rates but that he need

not do so when chartering the ship under a similar charter arrange

ment to a carrier which has filed its regularly established rates Sim

ilarly we conclude here that the bulk freighters on the Great Lakes

which do not hold themselves out to serve the public which have no

contacts with shippers and which lease part of their vessel space to

subject common carriers are not common carriers as defined in section

one of the Shipping Act 1916 as amended and that the transportation
of automobiles by them for carriers so subject does not result in vio

lation of the Shipping Act 1916 or the Intercoastal Shipping Act
1933 as amended Common carriers however should file their charter

parties with the Commission as a matter of information

But certain agreements under which the transportation is per
formed by subject carriers present a different situation On March

30 1939 MinnesotaAtlantic and Great Lakes Transit entered into an

agreement which was approved by the Commission as Agreement No

6834 whereby each undertook to operate a minimum of three vessels

in regular service in the carriage of package freight and automobiles

between Duluth and other Lake Superior ports on the one hand and

Detroit and Buffalo and other Lake Erie ports on the other hand
the sailings from Duluth of vessels of one line to alternate with those

of vessels of the other line and additional service to be furnished by
the operation of a mutual vessel or mutual vessels so called They
further agreed among other things that each to the extent of the

capacity unused in the transportation of its own cargo would trans

port at the request of the other such of the latterscargo in excess

ofavailable vessel space as might be awaiting transportation Prior to

the 1938 season each carrier had operated five vessels on regular sched

ules from Duluth to Buffalo Faced with continuing deficits in 1938

they entered into an agreement similar to No 6834 in an endeavor to

curtail expenses without loss of tonnage or impairment of service

Under this agreement they were able to reduce the number of vessels

to four each handle the same tonnage and give approximately the

same service Under Agreement No 6834 it was agreed that in the

case of automobiles the rates to each other from Detroit to Duluth

would range from 7 to 11 per vehicle depending upon the overall

measurement and that the rate to each other from Detroit to Buffalo
would be450 per vehicle regardless of size Subsequently by an

agreement approved as No 68341 the rate from Detroit to Duluth

was made950per automobile The local tariff rates of Minnesota

Atlantic and Great Lakes Transit filed with the Commission on auto

mobiles from Detroit to Duluth range from 21 per vehicle upward
2 U S M C



NEW AUTOMOBnXS IN INTERSTATE OOMMERCE 363

and the local tariff rates of Great Lakes Transit filed with the Commis

sion from Detroit to Buffalo range from 1450 per vehicle upward
MinnesotaAtlantic has canceled its local tariff rates on automobiles

from Detroit to Buffalo
Great Lakes Transit has also entered into agreements with Nichol

son Universal and Western Transit approved as Nos 7079 and 6754
respectively whereby among other things the two latter respondents
agree to pay to it for transportation from Detroit to Milwaukee all

of their tariff rate in excess of335 per automobile when such rate

is 12 or if the rate exceeds that figure onehalf of the excess over 12
in addition or if the rate be less than 12865 per automobile minus

onehalf of the difference between 12 and the lower rate Nicholson

Universal and Western Transitstariff rate is 15 per automobile

Great Lakes Transit therefore receives from either of them a rate of

1015per vehicle Great Lakes Transitslocal tariff rate also is 15
These two agreements unlike Agreement No 6834 do not provide for

reciprocal transportation They contain no provision for the trans

portation of automobiles by Nicholson Universal or Western Transit

for Great Lakes Transit

The importance of the agreements in effecting economies is empha
sized Itis testified that there are times when as many as 400 or 500

automobiles per day are tendered to MinnesotaAtlanticfor transpor
tation andother timeswhen the number received may be less than 30 or

40 Thus it is pointed out if it operated vessels sufficient to give
prompt service to shippers during the peaks of movement it would

have a large amount of surplus vessel space on hand when the move

ment was slack On the other hand with no additional space to sup

plement its minimum requirements it would be unable to meet the

demands of shippers when traffic was at its peak without delay to the

shipments tendered The agreements provided a means of taking care

of cargo overflow without operating more vessels Under Agreement
No 6834 for instance if MinnesotaAtlantichad 40 automobiles on

hand and could accommodate only 30 the excess could be turned over

to Great Lakes Transit and move forward perhaps the next day
NicholsonUniversal suggests that the agreements are also desirable in

instances where automobiles are offered in insufficient number to war

rant the dispatch of a boat to lift them

While automobiles are the only traffic involved in this proceeding
MinnesotaAtlanticand Great Lakes Transit call attention to the fact

that they are engaged in the carriage of general cargo and that the

agreements between them relate to package freight as well as auto

mobiles They assert that dairy products provide a principal source

of revenue and that it would not be possible for them to retain this
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business if they were unable to give the dairy shipper the fast and

frequent service which the agreements make possible
The rates of compensation specified in the agreements on automo

biles were arrived at by adding to the rates of bulk carriers the cost of

insurance and such other sums as were acceptable to the parties That

they differ from the tariff rates on file is readily admitted It is urged
by respondents that agreements between common carriers by water

giving or receiving special rates or providing for exclusive preferen
tial or cooperative working arrangements are expressly recognized by
section 15 of the Shipping Act 1916 and that the agreements here

involved are essential to the making of vitally necessary reductions

in operating costs Section 15 is compared with section 5 1 of the

Interstate Commerce Act which empowers the Interstate Commerce

Commission to approve and authorize the division of traffic and earn

ings between carriers and our attention is called to a number of ar

rangements approved under the latter section Also referred to are

arrangements between express companies and common carriers by rail

road railcarrier arrangements for the division of joint rates over

through routes and switching arrangements between rail carriers

Section 2 of the Intercoastal ShippingAct 1933 as amended provides
that no subject carrier shall charge or demand or collect or receive a

greater or less or different compensation for transportation or for any
service in connection therewith than the rates fares andor charges
which are specified in its schedules filed with the Commission and in

effect at the time The purpose of this section was to give publicity
to the rates charged to prevent prejudice and discrimination in the

charges made and to prevent rebates which would result from lack

of publicity Here no prejudice or discrimination results from the

charges assessed against the shippers of automobiles The amounts

retained by the respective carriers are in the nature of divisions of the

through rates published and filed with us The arrangement is one

which is specifically authorized by section 15 of the Shipping Act
1916 which subject to prior approval by us permits common carriers

to apportion traffic and to enter into cooperative working arrange

ments In our opinion section 2 of the Intercoastal Shipping Act 1933
as amended must be interpreted in the light of the specific provisions
of section 15 of the ShippingAct 1916 Here the agreements outlining
the arrangements were submitted by thecarriers and were approved by
us under that section

We find that MinnesotaAtlantic and Great Lakes Transit in trans

porting automobiles for each other under Agreement No 6834 as

amended by No 68341and GreatLakes Transit in transporting auto

mobiles for Nicholson Universal and Western Transit under Agree
Inents Nos 7079 and 6754 respectively do not depart from their
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respective applicable tariff rates on file in violation of section 2 of the

Intercoastal Shipping Act as amended
Other agreements referred to of record have expired by their terms

or have been canceled but it is stated that AiinnesotaAtlantic and

Great Lakes Transit intended to revive or renew No 6801 which pro
vided that Great Lakes Transit would place and maintain in service

for the navigation season of 1939 or such part or parts thereof as might
be agreed upon a vessel or vessels acceptable to AlinnesotaAtlantic
and to it when available for their joint use in the transportation of
automobiles and other freight between Buffalo and Detroit and be
tween Buffalo or Detroit and Duluth upon terms and conditions therein
specified and that among other things such mutual vessel or vessels
would be operated by officers and crew selected and paid by Great Lakes

Transit but at the joint expense of the parties as therein detailed
This agreement is similar in principle to those hereinbefore discussed
and may be revived subject to approval by us under section 15 of the

Shipping Act 1916

An order discontinuing the proceeding will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in pashington D C on the 4th day of

September A D 1940

No 511

NEw AuTomomiES IN INTERSTATE CommERCE

This case which was instituted by the Commission on its own motion
having been duly heard and full investigation of the matters and

things involved having been had and the Commission on the date

hereof having made and entered of record a report stating its conclu

sions and decision thereon which report is hereby referred to and made

a part hereof

It is ordered That this proceeding be and it is hereby discontinued

By the Commission

SEAL Sgd R L MCDONALD
Assi8tant Secretary
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No 522

GRAYS HARBOR PULP PAPER COMPANY

V

A F KLAVENFss CO AS ET AL

Submitted Norember 1 VIM Derided September 16 1940

Defendants rates on printing paper from Grays Harbor Wash to ports in

the Orient found unduly prejudicial and unjustly discriminatory but not

otherwise unlawful

De Forest PCIkiss for complainant
Joseph J Geary Gilbert C Wheat and Theodore 114 Levy for

defendants

REPORT OF THE COMDIISSION

BY THE COMMISSON

Exceptions were filed by defendants to the report proposed by the

examiner complainant replied and the case was orally argued Our

conclusions differ from those recommended by the examiner

Complainant is engaged in the operation of it paper mill at

Hoquiam Grays Harbor Wash Defendants are some of the mem

bers of the Pacific Westbound Conference all association of common

carriers chose conference agreement embraces the trades from Pa

cific coast ports of North America to the Philippine Islands China
Japan Korea Formosa Siberia Manchuria and IndoChina

Complainant alleges that defendants rates and minimumtonnage
basis on printing paper from Grays Harbor to the Orient are unduly
prejudicial tuljustly discriminatory unreasonable and in violation

of section 205 of the Merchant Marine Act 1936 It seeks the same

rates on printing paper from Grays Harbor to the Orient as de

fendants charge on such traffic from Seattle or Tacoma Wash to

A R Klave1ess Co AS n eorpralion 10119 buriuess unrthe came of Klavenes

Line Reded ARPulp and Rederi AB Jamaica corporations doing business under the
name of Salen Line and states Steamship Company
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the Orient defendants to be permitted to load at docks in Grays
Harbor at their discretion Rates and charges will be stated in cents

per 100 pounds or in dollars per net ton

Defendants contest our jurisdiction to determine the reasonable

ness of the rates involved Section 18 of the Shipping Act 1916
requires just and reasonable rates to be established observed and

enforced by every common carrier by water in interstate commerce
which term is defined by section 1 of the act to mean a common

carrier engaged in the transportation by water of passengers or

property on the high seas or the Great Lakes on regular routes from

port to port between one State Territory District or possession of

the United States and any other State Territory District or pos
session of the United States The chief movement of

complainantsprinting paper is to Manila P I Defendants co11

tend that the Philippine Islands are not a State Territory District
or possession of the United States and that therefore by engaging in

transportation between a State of the United Sates and the Philip
pines they are not common carriers by water in interstate commerce

Our findings herein make it unnecessary to pass upon the jurisdic
tional question

Complainantspaper mill represents an investment of approxi
mately3000000 has a capacity of about 20000 to 22000 tolls of

printing paper per year and employs about 240 men It has been
in operation since 1929 Adjacent to the mill complainant main
tains a private dock For calls at this dock for printing paper
destined to the Orient defendants require the payment of an arbi

trary of490 in addition to a rate of 92 which is the rate appli
cable over their lines from Seattle or Tacoma tothe Orient or 1390
Calls at complainantsdock are also subject to a requirement that a

minimum of 500 tons of cargo be available when vessel is ready to
load or that freight charges be paidon the basis of such minimum
The arbitrary is equivalent to the sum of a rail rate of 17 cents
from Hoquiam to Tacoma or Seattle and a carunloading charge a

handling charge and a wharfage charge of25cents each Inasmuch
as the amount of the arbitrary applicable to shipments made from

Grays Harbor is the same as the cost of carriage to shipside at Ta
coma or Seattle and since complainant does not usually have 500
tons of cargo to move at one time it ships over the lines of defend
ants and other members of the conference from the two latter ports
where the minimumtonnage basis does not apply

Complainants shipments constitute more than 20 percent of the
printing paper moving from the Pacific Northwest over the lines of

This isa contract rate The noncontract rate is 12
2U S M C



368 UNITED STATES MARITLIIE COTIDIISSION

the conference In 1938 complainant shipped to the Orient princi
pally to Manila approximately 2300 tons of printing paper and in

four months in 1939 approximately 1000 tons or about 12 percent
of its total volume the remainder being shipped to domestic markets

and to Havana Cuba In the domestic trade from Pacific to At

lantic coast ports intercoastal carriers do not maintain either a

mininuuntonnage requirement or an arbitrary on printing paper
from Grays Harbor and complainant has the privilege of which it

takes advantage of shipping by way of San Francisco at the same

rate as applies on direct shipments from Grays Harbor Complain
ant states that there likewise is no such arbitrary or tonnage require
ment maintained by the conference in the trade from Grays Harbor
to Europe However there is no movement of printing paper in the

latter trade

Complainantsshipments of printing paper to the Orient move

regularly and average about 200 tons per month Pursuant to an

agreement between complainant and members of the Pacific West
bound Conference such shipments are confined to the lines of de

fendants and other members of the conference If the arbitrary
were eliminated and the minimmntonnage basis reduced to accom

modate complainant the latter would ship to the Orient directly from

Grays Harbor instead of through Seattle or Tacoma
Vessels of defendants have been in Grays Harbor when complain

ant was shipping printing paper to the Orient by way of Tacoma

or Seattle They pass complainantsdock In fact they stop at

complainantsclock to lift wood pulp when the required minimum

quantity is available Klaveness Linesvessels call at Grays Harbor

about once a month the other defendants call there occasionally
Vessels of Klaveness Line call on their way from Portland to Seattle
and Tacoma They go into Grays Harbor to lift lumber To shift
a vessel from the huuber dock to the dock of complainant requires
from 30 minutes to 2 hours the average time being less than an

hour The expense involved in such a shift for pilot linemen in

surance and socialsecurity tax amounts to 2385 straight time or

about 28 overtime Klaveness Line allows two days for a call at

Hoquiam If it loaded printing paper in addition to lumber it

would have to allow in most cases an extra day The ships time
is worth approximately 400 a day The revenue from 200 tons of

printing paper at a rate of 9 would be1800
There is no arbitrary or minimumtowage requirement applicable

to lumber Nor is there an arbitrary on wood pulp which as stated
is lifted at complainantsdock when the required minimum quantity
is available Printing paper is loaded about as fast as wood pulp
that is from 25 to 40 tons per honr per gang and faster than lumber
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which is loaded at a rate of from 10000 to 16000 feet per hour per
gang or from 15 to 24 tons per hour per gang Printing paper is
worth between ou0 and 100 per ton this being more than twice the
value of wood pulp which in turn has a greater value than lumber
No claims for damage have resulted from complainantsshipments
The evidence is that printing paper is desirable cargo The cost to
defendants is no more for shipments of printing paper from Grays
Harbor to the Orient than for shipments from Seattle or Tacoma
to the Orient and defendants witness states that his company
Klaveness Line would be willing to carry printing paper from Grays
Harbor to the Orient at a rate of 9 eliminating the arbitrary were

it not for instability in the trade that might result if other mein

bers of the conference serving Seattle and Tacoma were deprived of
the opportunity to share in the traffic By sacrificing some of this

traffic defendants apparently obtain business or other benefits that
otherwise would not be secured the conference being as this witness

puts it a matter of give and take
With respect to the allegations of unjust discrimination and undue

prejudice defendants stress the fact that there are no competitors of

complainant at any of the ports served by them They also point
out that although a competitor of complainant at Salem Oregon
has available to it the same rates from Portland as apply from Seattle
and Tacoma it incurs the same charges to shipside as does complain
ant except that a rail rate of 9 cents applies from Salem to Portland
whereas complainant pays a rail rate of 17 cents to Seattle or Tacoma
Defendants have blanketed their rates from Seattle Tacoma
Portland and other ports on the Pacific coast but have shown no

justification for maintaining higher rates from Grays Harbor It is
clear from the evidence of record that the circumstances and con

ditions surrounding shipments of printing paper from these ports
are not substantially different from those surrounding like shipments
from Grays Harbor and in compliance with the requirements of
sections 16 and 17 of the act there should be an equality of rates
for the substantially similar services performed The disparity
against Grays Harbor prevents the movement of shipments through
that port is unduly prejudicial in violation of section 16 and un

justly discriminatory in violation of section 17 The allegation of
unreasonableness is not sustained

Section 205 of the Merchant Marine Act 1936 alleged to be vio
lated by defendants reads as follows

Without limiting the power and authority otherwise rested in the Commis
sion it shall he unlawful for any common carrier by water either directly or

indirectly through the medium of an agreement conference association under
2 U S M C
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standing or otherwise to prevent or attempt to prevent any other such car

rier from serving any port designed for the accommodation of oceangoing
vessels located on any improvement project authorized by the Congress or

through it by any other agency of the Federal Government lying within the
continental limits of the United States at the same rates which it charges
at the nearest port already regularly served by it

That Grays Harbor comes within the purview of this provision is

not questioned and the evidence in this connection need not be re

viewed Complainant bases its allegation on the fact that defend

ants being members of the Pacific Westbound Conference are

required to observe the conference tariff which provides for the arbi

trary and minimumtonnage basis in issue Defendants witness

testified they are willing to serve Grays Harbor at the same rates

and minimumtonnage basis as applies from other ports They as

sert however that maintenance of the rates and minimumtonnage
basis assailed has been voluntary Other members of the conference

do not serve Grays Harbor and are not named as defendants The

question raised affects not only the other members of this conference

but members of other conferences serving United States ports The

question is so far reaching that it should not be determined on a

record to which other interested carriers are not parties Moreover
our findings make it unnecessary to consider the question in disposing
of this case

We find that defendants rates on printing paper from Grays Har
bor to the ports within the scope of the Pacific Westbound Conference

agreement are and for the future will be unduly prejudicial and

unjustly discriminatory to the extent that they exceed or may exceed
their rates contemporaneously maintained on printing paper from

Seattle Tacoma or Portland to such ports calls to load at docks in

Grays Harbor to be made at defendants discretion
An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMb1IS

SION held at its office in Washington D C on the 10th day of

September A D 1940

No 522

GRAYS HARBOR PULP PAPER COMPANY

V

A F KLAvENEss CoAS ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and
the Commission on the late hereof having made and entered of
record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof
It is ordered That the defendants herein according as they par

ticipate in the transportation be and they are hereby notified and

required to cease and desist on orbefore November 1 1940 and there
after to abstain from publishing demanding or collecting for the

transportation of printing paper from Grays Harbor Wash to the

ports within the scope of the Pacific Westbound Conference agree
ment rates which exceed those on like traffic to the same ports from
Seattle or Tacoma Wash or Portland Oreg

By the Commission

SEAL Sgd W C PEET Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 564

LORA S GALLEGHER

V

CUNARD WHITE STAR LIMITED

Submitted August 28 1940 Decided September 10 1940

Request to withdraw complaint denied Complaint dismissed

No appearance for complainant
Joseph Mayper for defendant

REPORT OF THE COMMISSION

BY THE COMMISSION
By complaint filed January 22 1940 it is alleged that on an around

theworld cruise of defendantsvessel Franconia beginning at New
York N Y in January 1939 and ending at that port in May 1939
the complainant a passenger on the cruise was subjected to payment
of fare for transportation and for services which were unduly preju
dicial in violation of section 16 of the Shipping Act 1916 as amended

Reparation in the amount of1100 is requested
Answer was duly filed and served and the case was assigned for

hearing Complainant did not appear Subsequently the complain
ant filed request for withdrawal of the complaint

Complainants request for withdrawal is denied and the complaint
will be dismissed An appropriate order will be entered

2U S M C
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 10th day of

September A D 1940

No 564

LORA S GALLraHER

V

CUNARD WHITE STAR LIMITED

This case at issue upon complaint and answer on file and complain
ant having requested permission to withdraw the complaint and the

Commission having on the date hereof made and entered of record

areport containing its conclusions and decision thereon which report
is hereby referred to andmade a part hereof
It i8 ordered That the request for withdrawal be and it is hereby

denied and that the complaint in this proceeding be and it is hereby
dismissed

By the Commission

SEAL Sgd W C PEEr Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 577

IN RE GRACE LINE INC AND WEST COAST LINE

POOLING AGREEMENT No 5893 As AMENDED

Submitted August 10 1940 Decided September 19 1940

Under present conditions pooling agreement No 5893 as amended found to be

unjustly discriminatory and unfair ns between the parties thereto and

disapproved

W F Cogswell for Grace Line Inc

Stanley IV Schaefer and Jaynes M Estahrook for Wessel Duval R

Company Inc and J Lauritzen

Roger Siddall for Compania Sud Americana de Vapores
Ralph H Hallett for United States Maritime Commission

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions to the report proposed by the examiner were filed by
certain of the parties and oral argument was had Our conclusions

differ somewhat from those recommended by the examiner

By order of June 4 1940 we instituted this investigation on our

own motion requiring Grace Line Inc Wessel Duval Company
Inc and J Lauritzen West Coast Line to show cause on or before

June 17 1940 why an order should not be entered disapproving or

modifying pooling agreement No 5893 as amended and making
Compania Sad Americana de Vapores a party to the proceeding

All vessels in the service of the West Coast Line on April 5 1940

were Danish flag freighters supplied by Lauritzen it Danish partner

ship On April 10 1940 these vessels were immobilized as a result

of the German invasion of Denmark and the Vest Coast Line has had

no sailing since that date until June 9 Grace Line informed the Com

mission under date of April 29 1940 that as a result of the inability
of Danish freighters to operate as per schedule a major change had

taken place that affected operations under the pooling agreement and

that Wessel Duval as representatives of the West Coast Line had been

372
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POOLING AGREEMENT NO 5893 373

notified that settlements under the pooling agreement would be

stopped as of the sailing of Grace LinesS S Santa Am on April
127 1940 Wessel Duval and Lauritzen expressed disagreement with
this action in a letter to the Commission dated May 7 1940 taking the

position that the effort of Grace Line to terminate the pooling agree
ment by a letter to the Commission was without any effect

In a note dated May 8 1940 the Ambassador from Chile informed
the Secretary of State that the Chilean Line i e the Compania Sud
Americana de Vapores which in September 1939 had established a

regular maritime service with motorships between New York and

Valparaiso has been placed by reason of pooling agreement No

5893 in an unequal competitive position which is directly prejudicial
The Secretary was requested to intercede before the Maritime Com
mission for the purpose of having the approval of the pooling agree
ment withdrawn and thus end a situation which the Chilean Govern
ment considers discriminatory and damaging to valuable Chilean in
terests A conference was held in Washington on May 27 1940 at
which representatives of all interests were present Thereafter on

June 1 1940 Grace Line notified the Commission of the parties
inability to arrive at any solution of their difficulties and on June 4
this proceeding was initiated

Agreement No 5893 was entered into on May 19 1937 and was

approved under section 15 of the Shipping Act 1916 on July 1
1937 It provides that except for a tolerance of 10 percent one way
or the other Grace Line Inc shall maintain 56 passenger andor
freighter sailings per annum and Wessel Duval Company Inc and

J Lauritzen jointly known as the Rest Coast Line shall maintain

26 freighter sailings per annum from ports on the Atlantic coast of
the United States to ports on the West coast of Colombia Ecuador
Peru and Chile All gross earnings accruing to each vessel out of
its freight operations on all cargo originating in the United States
carried therefrom on a vessel of one of the parties and destined for

ports on the Vest Coast of South America shall be divided 75 per
cent to Grace Line and 25 percent to West Coast Line after deducting
4 per revenue ton except on motorcars and trucks on which this
deduction shall be 15 per unit Settlements are to be made at the
end of each threemonth period and should in future the trade neces

sitate additional or larger vessels 75 percent of such additional ton

nage shall be provided for by Grace Line and 25 percent thereof by
West Coast Line The agreement was entered into on condition that
the Nest Coast Line be permitted to become a member of the Atlantic

Grace Line Inc will be referred to hereafter as Grace Line Wessel Duval Company
Inc as Wessel Duval J Lauritzen as Lauritzen and Companda Sud Americana de
Vupores as CSAV
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Gulf and West Coast South America Conference and be allowed to

charge a 10 percent differential under the tariff of express passenger

vessels except on certain specified commodities The agreement is

for a fouryear period from the date of approval and from year to

year thereafter unless either party gives six months notice in writing
to the other to terminate the same Either party has the right to

terminate the agreement after it has been in effect two and onehalf

years by giving such notice at least six months before such two and
onehalf years have elapsed Membership in the conference became

effective August 2 1937
The position of Wessel Duval and Lauritzen is that the procedure

followed in this case violated their Constitutional rights This is

said to have resulted because the order of June 4 1940 put on them

the burden of proving four negatives in showing cause why Pooling
Agreement No 5893 as amended should not be cancelled 1 as

against the public interest 2 as detrimental to the commerce of

the United States 3 as unfair and unjustly discriminatory as

between Grace Line and Wessel Duval and Lauritzen and 4 as

unfair and unjustly discriminatory to the Chilean Line Further

contentions advanced are that the order failed to give particulars
details or specifications as to any of the issues which were to be

tried that the order left undetermined any question as to what the

Commission proposed to do with damages that all of these matters

required preparation for proof by Wessel Duval and Lauritzen that

the show cause proceeding was contrary to the statute that by the

order of June 4 received June 6 Wessel Duval and Lauritzen had

but eleven days actual notice of the hearing scheduled to be held on

June 17 1940 that a petition of Wessel Duval and Lauritzen dated

June 10 1940 requesting additional information as to the scope of

the hearing was denied by the Commissionsletter of June 14 re

ceived June 15 advising them that the issues were defined by the

letters that had been exchanged by the discussions that had been

held and by section 15 of the Shipping Act 1916 that a motion for

similar relief urged at the start of the hearing was not granted
The matter to he determined here was whether under the existing

extraordinary and emergent conditions the pooling agreement should

be disapproved or modified and not whether any party thereto should

recover damages Wessel Duval and Lauritzen in their exceptions
to the proposed report express their accord with Grace Line that

if money be owing to any of the parties under the pooling agree

ment a court is the place to settle that The order of June 4 was

not contrary to the statute but amply acquainted all concerned with

the subjects to be considered in determining the status of the pool
ing agreement The matter was assigned for public bearimr to
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insure that everyone should know upon what facts and arguments
our decision and action were to be founded Although the motion
for additional information as to the scope of the hearing was not

granted Wessel Duval and Lauritzen were informed that the hear

ing would proceed and if at its termination it was felt that issues
had been raised which could not be met at that time application for
an adjourned or further hearing in order to allow such time as might
he needed would be entertained The hearing continued for three

clays all parties had opportunity to present formally any evidence

they chose to offer and all parties had opportunity to test the proof
offered by the others on the issues involved The examinerspro
posed report was served on all parties exceptions thereto and re

plies to such exceptions were filed evidence of actions subsequent to
the hearing has been allowed by stipulations and we have heard the
parties in oral argument A full hearing has thus been had

Pooling of revenues under Agreement No 5893 began August 2
1937 and the agreement has been satisfactory to all parties up to

April 5 1940 All pooling accounts up to and including January
31 1940 are fully settled subject to any corrections which may later
be necessary On April 8 1940 the West Coast Line was advertising
six vessels for future sailings at weekly intervals which except for
the invasion of Denmark probably would have sailed and their pro
portion of the revenue paid into the pool Since the departure of
its S S Helga from the United States on April 5 1940 West Coast
Line has had no vessels in the trade until the S S Malantic under
charter to Wessel Duval sailed on June 9 1940 Net revenue thereon
of3736499 was reported to Grace Line pursuant to the terms of
the pooling agreement To take care of the demands of the trade
after the immobilization of West Coast Lines vessels Grace
Line rearranged its schedule added a chartered vessel and scheduled
additional sailings From April 12 through June 13 1940 it has had
13 sailings with net revenue in excess of 800000 During the pool
year starting August 1 1939 West Coast Line had 27 sailings to and

including April 5 1940 and Grace Line to that date had 51 sailings
West Coast Line therefore contends it has already had the required
number of sailings for the year It contends further that on all sail

ings of Grace Line down to and including June 17 1940 the earnings
should be credited to the pool and divided 75 percent to Grace Line

and 25 per cent to West Coast Line

Since the pooling agreement was entered into in May 1937 two

major changes have occurred in the trade

1 The war resulting in withdrawal of Danish tonnage and

2 Entrance of CSAV in the trAde with approximately fortnightly sailings
of combination passenger and freight vessels under the Chilean flag
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These changed conditions have made the continued operation of

the pooling agreement unsatisfactory to Grace Line and the agree

ment in the opinion of Grace Line has become detrimental to the

commerce of the United States because

a Grace Line is handicapped in taking the necessary steps to adequately
serve the trade by the existence of an agreement by which the West Coast

Line claims they can go back in the service at any time and share in Grace

Linesgross revenue

b It Is important that one be free to make prompt decisions and to take

any action necessary to meet daytodaychanged conditions

c West Coast Lines interpretation of the agreement to the effect that

although not contributing to the salling it is entitled to 25 percent of Grace

Lines revenue of more than 500000 for the period after April 5 to Jane 17

1940 Is equivalent to a heavy burden on the trade and is similar to an in

crease in operating expenses which would necessarily have to be met by an

increase in freight rates

d If this contribution from Grace Linesrevenue has to be made resulting
in the necessity of increasing freight rates it will make it much more difficult

for American manufacturers and exporters to meet their European Japanese

and other competition

The pooling agreement is considered by Grace Line to be unfair

to it now because

a It ties Grace Line to an associate who has ceased to pull his weight in

the boat
b It imposes on Grace Line the burden of serving the trade or in thealterna

tive neglecting or abandoning the trade to its competitors

e It prevents Grace Line from inking the necessary action to provide

properly for the trade themselves and on the other hand prevents Grace Line

from joining with CSAV to do so

d Under existing extraordinary and emergency conditions it places on Grace

Line the burden of serving the trade under all these handicaps

Predecessors of Wessel Duval have been in the West Coast South

America trade since 1825 The present company was incorporated
in 1931 It never owned any ships nor to the knowledge of its

witness had a ship on a bareboatcharter basis its operations being
those of time chartered owners or as agents The agency for two

Lauritzen steamers was taken in 1934 these being operated in con

junction with two vessels Wessel Duval had under time charter

Sailings at intervals of 20 days were made alternately with the

Lauritzen ships and being outside the governing conference rates

below those fixed br the conference were charged Two additional

steamers especially built for this trade were subsequently placed
in service by Lauritzen and early in 1931 Wessel Duval were operat

ing four Lauritzen steamers and two timechartered vessels on a

s See weasel Dural and Company Inc V Colombian 5teanohip Company Inc et al

1 US SBB390
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fortnightly schedule About April 1937 it was agreed that Lauritzen

would place additional tonnage in this trade with Wessel Duval as

agents and the time chartering ceased Direct services between

U S Atlantic and West Coast South America ports werebeing main

tained by Grace Line the Wessel DuvalLauritzen ships and by
Conlpania Chilena de Navegacion Interoceanica3The rate level

had dropped to a low and unprofitable basis and in order to bring
about stability negotiations were had between officials of Grace Line
W R Grace and Company and Wessel Duval Tbese resulted in
the present pooling agreement and in the admission of Wessel Duval

and Lauritzen operating jointly as the West Coast Line to the

Atlantic and Gulf West Coast of South America Conference Addi
tional vessels of Lauritzen were added from time to time and as of

April 5 1940 10 such vessels were available for the trade
West Coast Line says the pooling agreement benefits the public

interest

a ny guaranteeing to shippers a minimum of 82 sailings in the trade and

by providing that if there is any general increase in business requiring addi

tional vessels extra tonnage will be made available
b The pooling agreement has resulted in more direct sallings by the Rest

Coast Line than would normally be made to the minor ports those ports
to which there is very little cargo going if there were no pooling agreement

Competition with Grace Line would necessitate quick turnaroumis and con

sequently many of these minor calls would be eliminated

West Coast Line contends that the pooling agreement has not

been unfair or unjustly discriminatory to Grace Line from April
10 to June 18 1940 because Grace Line has carried many thousands
of tons of cargo which normally would have been carried by West
Coast Line While pooling the revenues of this period would be
unfavorable to Grace Line it is the opinion of West Coast Line
that that does not make the agreement unjust or unfair or dis

criminatory because Grace Line has operated in a very favorable

position under the agreement up to April 10 On the other hand
disapproval of the pooling agreement would be considered unfair
or unjust to West Coast Line because it has up to June 18 1940 had
28 sailings the pooling period runs to July 31 1940 and it is the
intention of West Coast Line to observe its agreement West Coast
Lineswitness asserts that the pooling agreement is not unfair
or unjustly discriminatory to the CSAV as up to this time it has not

been a factor in the trade Its vessels which had been operating
between Chile and Europe were put in the service from New York to

Chile in October 1939 as a result of the war This company does

The C C N I had approximately monthly sallings of Chilean flag freighters from
January to July 1937 one sailing in December 1937 and none thereafter
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not serve the Republic of Colombia and the witness did not believe

that on performance a regular service in the trade has been operated
An exhibit of record shows this company had 14 sailings from

New York to the rest Coast of South America from October 20

1939 to June 2 1940 at intervals of from 7 to 30 days According
to this witness CSAV as a member of the Atlantic and Gulf Nest

Coast of South America Conference has every advantage that any
other conference member has All of the shippers have signed
agreements to patronize conference lines exclusively and CSAV is

entitled to carry any of the cargo on the same basis of rates Proba

bly five percent of the shippers know of the existence of the present

pooling agreement
Since Danish vessels could not be operated in the trade Wessel

Duval time chartered the American flag steamers Malantid and

Wind Rush on May 20 and June 7 1940 respectively each for

one round trip from New York to West Coast of South America and

return These and other ships to be chartered are to be used to main

tain the service of the West Coast Line until such time as the ships
of Lauritzen heretofore employed in the service may sail without

interference by the British and French authorities On June 7 1940
Wessel Duval and Lauritzen agreed subject to approval of the Com

mision4 that such chartered ships should be operated on a basis of

sharing profits and losses and similarly if under pooling agreement

5893 sums accrue or become payable by reason of the operation of

these vessels such accrued or payable suns shall he equally divided
when determined When they are released Wessel Duval intends

to operate the Lauritzen vessels in the trade the same as before the

invasion Lauritzensrepresentative feels that whenever that hap
pens participation in the pool will also be resumed irrespective of

the steps Grace Line may have been compelled to take in the mean

time Operation of chartered vessels under the jointventure agree
ment is admitted by Wessel Duval and by Lauritzen to be different

from the scheme under which the Lauritzen vessels were operated
e This agreement designated No 7293 was approved on June 28 1940

Subsequent to the hearing the parties stipulated of record that the Wind Rush sailed

from New York on June 30 1940 that Wessel Duval chartered the S S Carolyn from

A H Bull Steamship Co Inc that on July8 1940 Wessel Duval agreed with Lauritzen

that the Carolyn would be operated on the same basis as the Malantio and bind Rush that

the Carolyn sailed from New York on July 20 1940 that on July 31 1940 Wessel Duval

chartered the S S Evelyn from A IIBull Steamship Co Inc for one round voyage in

the trade and on the same day agreed to share profits and losses of operations of the Frrlgn

with Lauritzen which agreement was approved by the Maritime Commission on or about

August 2 1940 that the Evelyn was delivered pursuant to the charter on August 14

1940 and is scheduled to sail on August 22 1940 that on July 26 1940 Wessel Duval and

Lnuritgen reported to Grace Line2223047as thepool figures on the steamship Carolyn

sailing July 20 1940 that Grace Line has had 10 sailings in the period June10August

9 1940 inclusive and has 4 settings scheduled in the period August 16August 30 1940

Inclusive
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and upon which the parties recognized the Pest Coast Line Accord

ingly it is Grace Lines position that the Malantic and vessels

subsequently chartered are not being operated by the West Coast

Line within the meaning of the pooling agreement
CSAV it Chilean corporation has been engaged in the operation

of steamships since 1872 From 1922 until 1931 it had two vessels

in the trade here involved Before the war broke out it was oper

ating three Chilean flag combination passenger and cargo motor ships
between Chile and Liverpool Antwerp and Hamburg under a con

tract with the Government of Chile to furnish refrigerated space to

Hamburg for three fruit seasons Four return voyages from Europe
to Chile were made via New York and Baltimore in 19381939

After war was declared in September 1939 service between Chile

and the United States was reestablished with the three passenger
and cargo motor ships and the first sailing from New York was on

October 20 1939 The company also operates one freight steamer

in conjunction with the motor ships and intends to continue per

manently in this service

A director of the company testified that while CSAV has the ca

pacity to carry about 30 percent of the southbound cargo it carries

less than 20 percent According to computations by this witness cov

ering the6month period ending April 1 1940 Wessel Duval had

about 80 percent of its capacity filled Grace Line about 68 percent
and CSAV 56 percent Cargo for Chile in this period constituted

between 70 and 80 percent of the total southbound cargo carried by
CSAV Grace Linescarryings to Chile normally amount to about

51 percent of its southbound volume Competition of the pool is

asserted to compel CSAV to carry lower paying cargo than the pooling
lines The pool by permitting the members to agree upon extra

shipping requirements makes it possible to arrange sailings and estab

lish schedules with better knowledge of the cargo Shippers are said

to always prefer to deal with pool members because of their greater
number of ships and consequently more attractive service than that

Offered by the line outside the pool The advantages accruing to

Grace Line and West Coast Line are claimed to thus operate against
CSAV CSAV was admitted to fullmembership in the Atlantic and

Gulf West Coast of South America Conference on October 3 1939
participates in the conferencesexclusive patronage contracts with

shippers and has never been refused any cargo because of the pooling
agreement There has been a gradual increase in the linespassenger

business since October 1939 up to the immobilization of the Danish

vessels but despite growing familiarity to the trade its freight busi

ness southbound has not improved Some additional business was

obtained as a natural result of the stoppage of the Danish vessels but
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this is regarded as unusual The northbound cargoes differ from

southbound tonnage and the vessels of CSAV are always nearly full

northbound As the pooling agreement does not apply to southbound

passenger traffic nor to northbound cargo the adverse effects on this

linessouthbound business are attributed to the existence of the pool
ing agreement and motivate this company to seek its cancellation as

being detrimental to commerce between the United States and Chile

Its witness assumes that if the pooling agreement be cancelled and if

the Danish vessels again operate and if CSAV has the same proportion
in tonnage CSAV will be in a better position because it is a Chilean

company Furthermore it is felt that the competition of Grace Line

and Nest Coast Line in combination is worse than would be the com

petition of those lines operating separately
The matter of bringing CSAV into the pool has been discussed but

Grace Line is opposed to its inclusion and thereby making it a three

way pool The cubic capacity of the vessels of CSAV is considerably
greater than the cubic capacity of the vessels Nest Coast Line has

been operating and to give CSAV a percentage would reduce the

other percentages to such an extent that it would not be a satisfactory
operation With the increased capacity provided by Grace Line
primarily by substituting large vessels for small ones and with the

additional vessels Grace Line has provided to take care of the trade
it does not believe a pool with three lines would be workable and satis

factory in the trade

West Coast Linesposition is that having had its required mini

mum number of railings in less than the fall pool year and because

it intends to and has had further sailings within the pool year it

is entitled to have Grace Line continue to pool the earnings of all

vessels sailed during the pool year such earnings to be divided 75

percent to Grace Line and 25 percent to West Coast Line As shown

by exhibits revenues from all sailings of each party to the pool up

to and including April 5 1940 have been pooled The purpose of

the pooling agreement was to arrange as nearly as possible the

carriage by Grace Line of 75 percent of the cargo and the carriage
by West Coast Line of 25 percent of the cargo with corresponding
division of revenues The pooling agreement also provides that

should the trade necessitate additional or larger vessels 75 percent
of such additional tonnage shall be provided for by Grace Line and

25 percent thereof by the West Coast Line There is evidence that

the trade has necessitated additional tonnage especially after April
5 1940 and the record shows that of such additional tonnage re

quired up to the end of the pool year Grace Line provided approxi
mately 86 percent and West Coast Line 14 percent on a deadweight

tonnage basis West Coast Line has accordingly not completely
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fulfilled this part of its agreement Participation by Nest Coast

Line in the pool on a 25 percent basis notwithstanding its failure to

provide its proportionate share of the additional tonnage require
ments creates a condition which is discriminatory and unfair to

Grace

The fact that vessels have been timechartered for a single round

voyage each and that they have departed from New York at inter
vals of 21 20 and scheduled 33 days gives no assurance that con

tinuation of the pooling agreement would result in regular sailings
as argued on behalf of Nest Coast Line It is also urged that

the pooling agreement guarantees 82 sailings a year 10 percent more

or less but that without the pooling agreement there would be no

guarantee by contractual relationship between the parties of any
sailings at all to the American public and to the American shipper
We are convinced however that under the circumstances of this

case selfinterest of the carriers will be as adequate a guarantee of

service as a contractural relationship would be
We conclude and decide that under the changed circumstances

disclosed of record Pooling Agreement No 5893 as amended is

unjustly discriminatory and unfair as between the carriers party
thereto An order will be entered disapproving Pooling Agreement
No 5893 as amended

TRUITr Comzaimioner dissenting
This case arises from an investigation instituted by the Commission

on its own motion By order of June 4 1940 Grace Line Inc
Wessel Duval Co Inc and J Lauritzen the two persons last

named being referred to as West Coast Line were ordered to show

cause why Pooling Agreement No 5893 as amended should not be

disapproved or modified Compania Sad Americana de Vapores was

made a party to the proceedings The order to show cause recites
as the grounds for the institution of the proceedings the following

That in view of existing extraordinary and emergent conditions
said Agreement under present circumstances is opposed to the public
interest is unjustly discriminatory and unfair as between the car

riers parties thereto and to Compania Sud Americana de Vapores
and operates to the detriment of the commerce of the United States

Hearings were held before Examiner Gray and a report was pro
posed by him recommending disapproval of the agreement on the

grounds that by reason of changed circumstances it had become dis

criminatory as between the carriers parties thereto and operated to
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the detriment of the commerce of the United States The examiner

further recommended that disapproval be made effective as of April
10 1940 This is the date on which the Danish vessels controlled

by J Lauritzen could no longer be employed in the Vest Coast Line

services by reason of their immobilization Such immobilization was

caused by the inability of the owners to make satisfactory arrange
ments with certain belligerent governments for the continued opera
tion of the vessels

In the report of the Commission the contention that the agree
ment operates to the detriment of the commerce of the United States

was abandoned as aground for disapproval Neither did the report
follow the recommendation of the examiner that disapproval be
made effective as of April 10 1940 in which conclusion I am in

entire accord

This leaves as the sole issue decided the question of disapproval
on the ground that the agreement under changed conditions is un

justly discriminatory and unfair as between the carriers parties
thereto The finding of the Commission is contained in the final

paragraph of its report and reads as follows

We conclude and decide that tinder the changed circumstances disclosed of

record Pooling Agreement No 5893 as amended is unjustly discriminatory and

unfair as between the carriers party thereto

In my opinion the conclusion thus reached is unwarranted first
because it is based on assumptions as to the interpretation of this

agreement as to which no findings are made and second because

the record in my opinion does not support a finding that present
operations under the agreement are unjustly discriminatory and

unfair as between the carriers party thereto

At the outset Iwish to point out that the question as to whether

cr not the Pooling Agreement is dissolved as a matter of law because

of the impossibility of further performance is not before the Com

mission Questions of this nature or of a similar nature such as

whether or not breach of the agreement on the part of one of the

contracting parties entitles the other to rescind the agreement are

not among the statutory grounds upon which the Commission is

authorized to disapprove agreements previously approved under

Section 15 of the Shipping Act 1910 as amended They are more

naturally questions to be decided by the usual courts of law in litiga
tion between the parties But there are a few principles underlying
thesocalled doctrine of frustration of contracts to which it is appro

priate in this case to allude One is the fact that supervening cir

cumstances which make performance of a promise more difficult and

expensive or the counterperformance of less value than the parties
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anticipated when the contract was made will ordinarily not excuse

nonperformance The Harriman 9 Wall U S 161 Another

principle is that a temporary impossibility which is removed within
a reasonable time cannot be used to snap a discharge of the contract

Andrew Millar Co v Taylor Co 19161 1 K B 402
Finally it is well settled law that where alternative methods of

performance are permissible under the contract the fact that one

method of performance becomes impossible does not dissolve the

contract Restatement of Contracts par 469
To a certain extent the legal principles referred to above have ap

plication to the proceedings before us in determining discrimination

as between the parties thereto and detriment to the commerce of
the United States If the effect of the Pooling Agreement between

the carriers is to give one of the parties a substantial and permanent
advantage not justified by differences in their respective services

rendered under the agreement then I think the Commission would

be justified in condemning the agreement as being discriminatory
between the parties thereto I believe however in this case that

while Grace Line Inc is to a substantial extent perhaps unable to

make the profit from operations which it might make if it were

free from the restrictions of the Pooling Agreement the record does

not show to any satisfactory extent that its own operation under

the Pooling Agreement even though increased by the necessity of

providing the additional tonnage required to replace immobilized

Danish vessels results in such diminution of earnings as restricts or

hampers its ability to provide service on a reasonably compensatory
basis Nor do Ithink that unless the contract is to be interpreted
along the lines contended for by Grace Line Inc viz performance
by Wessel Duval through the use of chartered vessels is not permis
sible under the agreement the interruption of service by West Coast
Line is necessarily permanent The record shows that both Wessel
Duval and Grace Line Inc have in the past in maintaining these
Services used some chartered vessels To be sure service by chartered

vessels as distinguished from owned vessels is different as stated in

the report of the Commission but I fail to see in what respect the
difference has any significance from the point of view of the

Commission

Furthermore in my judgment it is not possible to say that inter

ruptions to the service were not generally within the contemplation
of the parties The Pooling Agreement dealt with the required

Thls tact Is brought out in several place in the reeord but particularly in the cross

examination of J W Chapman tire president of Grace Line by counsel for the Commis
sion Rec pp 90 91 See also Rec pp 5557
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amount of performance each year which the respective parties were

obligated to perform namely 26 voyages to be made by West Coast

Line and 56 voyages to be made by Grace Line annually with a

10oJo tolerance in each case It is to be noted that there was no

requirement as to regularity of sailing and while the argument may

be made that this omission was inadvertent it seems to me equally
open to inference that the failure to provide for regularity of service

was intentional Interruptions to service by reason of strikes either

here or in foreign countries are not unlikely occurrences Such in

terruptions may as we all know be serious and prolonged and may
affect either of the parties to the Agreement The Agreement fairly
interpreted seems to me to mean that the parties would carry each

other during periods of interrupted service with the contractual safe

guard however that each of them should make the stipulated num

ber of voyages per annum Since as indicated above the general
possibility of interruptions to the service might well have been in

the contemplation of the parties I do not think it is sufficient ground
for what is in effect a dissolution of the Pool to rely upon the fact

that one particular cause of interruption to the service might not have

been within such general contemplation
Finally it is my judgment based on a perusal of the record here

that the chronology of events indicates that Grace Line Inc is

interested above all in escaping from its obligations under the Pool

ing Agreement and with what appears to me to be unseemly haste

As has been stated before the Danish vessels became immobilized

on April 10 1940 About this time the record being not entirely
clear as to the exact date discussions took place looking toward

Wessel Duval taking over the agency of the Chilean vessels which

vessels would then enter into the trade in place of the Danish vessels
thereby eliminating the vessels of J Lauritzen from the pooling
arrangements It was contemplated that the Chilean company and

Grace Line Inc would enter into RN new pooling agreement in which

Wessel Duval Co was to have a certain interest The record in

dicates that partly because of the unwillingness of Wessel Duval

thus to sever its relationship with Lauritzen except on terms agree
able to it and partly because of the efforts which were being made

to free the Danish vessels which efforts were to a certain extent

assisted by the State Department little progress was made in carry

I Looking both at the language of the contract itself and the surrounding circumstances

It Is Impossible to say that Interruption to service thereby preventing performance at least

temporarily was so improbable as to be outside any contingency which bad the parties been

faced with it they would have agreed that the promissor should be excused see The Poznan

278 Fed 421
Rec pp 378380et seg
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ing out this plan Grace Line Inc on April 29 1940 notified the

Commission that because of changed circumstances payments under

the Pooling Agreement would be stopped as of the sailing of the
Grace LinesSanta Ana on April 12 This letter was apparently
delivered to the Commission on May 3 1940 It is to be inferred
that the actual delivery of this letter followed upon the inability
of the parties to get together at a meeting which was held in the
office of Grace Line on either May 2 or May 3 Nest Coast Line

protested and took the position in a letter to the Commission dated

May 7 1940 that this attempt of Grace Line to terminate the Pool

ing Agreement by a letter addressed to the Commission was without
effect

Following the occurrences related above efforts to free the Danish
vessels still continued Apparently these efforts came to a standstill
about May 25 1940 In the meantime Wessel Duval chartered other

tonnage to replace the Lauritzen vessels beginning the latter part of

May 1940 and continuing during the course of these proceedings
Grace however refused to acknowledge that these chartered vessels
could under the agreement be placed in the trade In this connection
it should be noted that prior to April 10 1940 both Wessel Duval

and Grace Line Inc had placed chartered vessels in the services
without objection

About the time that the efforts to free the Danish vessels came to a

standstill representations were made to the Commission on behalf

of the Chilean company as to the detrimental effect of the agreement
upon that line This resulted in a conference 1e being held by a

representative of the Commission with all of the parties in which

they were informed that unless they could arrive at a satisfactory
arrangement among themselves by June 3 1940 the Commission
would issue an order to show cause why the agreement should not

be disapproved The parties having failed to come to an agreement
by the stipulated time the order to show cause issued It seems to
me that a fair inference to be drawn from the foregoing statement
of facts is that Grace Line Inc was using the immobilization of

the Danish fleet as a vehicle of escape from its obligations under the

Pooling Agreement The difficulty of temporarily taking care of

the services previously furnished by the Danish vessels and the

diminished profit clue to its obligations under the Pooling Agreement
although not to be minimized did not constitute insuperable diffi

culties in carrying out the provisions of the Pooling Agreement
They seemed to be more in the nature of excuses for seeking dissolu

0 See footnote 8 supra
vRec Exhibit 26
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tion of the agreement which agreement in the past had operated
considerably in favor of Grace Line Inc but now appeared to be

less advantageous than possible new arrangements with the Chilean

line or increasing its own services without obligation to make pool
payments

Since the Commission failed to find that the changed circumstances

have rendered the Pooling Agreement detrimental to the interests

of the commerce of the United States the only effect of its decision

may be to aid Grace Line Inc in its efforts to rid itself of an agree
ment which Grace Line no longer likes but which in my judgment
it is impossible to say on the record here operates seriously and per

manently in a discriminatory manner as between the carriers party
thereto

The only evidence of unfairnessandthis seems insufficientis

that during the period subsequent to April 10 1940 the contributions

of Grace Line to the pool have been in excess of the 757c that it

can draw Pooling agreements must invariably result in one party
or the other temporarily contributing more than its share Rather
the questions is whether the balance over the entire period of the

Agreement is or probably will be unfair At the present time at

least I am not satisfied that on the record such unfairness exists

It should further be noted in this connection that the Pooling Agree
ment can be terminated on June 30 1941 upon either party giving
six months prior notice and that the question as to payments for the

period subsequent to April 10 1940 is a matter of interpretation of
the contract which the Commission has properly left to be decided by
the courts For like reasons the Commission should have also left
the question of the continued existence of this Agreement to the

courts
2 U S M 0



ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 19th day of

September A D 1940

No 577

IN RE GRACE LINE INC AND WEST COAST LINE POOLING AGREEMENT

No 5893 AS AMENDED

Itappearing That by order of June 4 1940 the Commission entered

upon a hearing concerning the lawfulness of Pooling Agreement No

5893 as amended
It further appearing That a full investigation of the matters and

things involved has been conducted and that the Commission on the

date hereof has made and filed areport containing its conclusions and

decision thereon which said report is hereby referred to and made a

part hereof
It is ordered That Pooling Agreement No 5893 as amended be

and it is hereby disapproved
By the Commission

SEAL Sgd W C PEET Jr
Secretary
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No 465

IN THE MATTER of DOLLARMATRON AGREEMENTS
Nos 1253 and 12531

Submitted January 24 1940 Decided September 25 1940

Prior report and order 1 U S M C 750 affirmed as amended Agreement
also found to be unfair as between carriers

Additional appearances

Reginald S Laughlin and Robert A Grantier for American Presi
dent Lines Ltd

Boa GeaBlin for United States Maritime Commission

REPORT OF THE COMMISSION ON FURTHER HEARING

BY THE COMMIssIGN
This is a further hearing concerning an agreement between Mat

son Navigation Company and certain affiliated companies which will
be referred to as Matson and Dollar Steamship Lines Inc Ltd now
American President Lines Ltd and certain affiliated companies
which will be referred to as Dollar regulating competition between
Matson and Dollar In the original report herein 1 U S M C

750 the Commission with two Commissioners dissenting found the

agreement to be detrimental to the commerce of the United States
and in violation of Section 15 of the Shipping Act 1916 as amended
By order dated August 17 1938 the agreement was disapproved and
the parties to the agreement were forbidden from making further

payments thereunder
Matson petitioned for rehearing September 24 1938 asserting

various errors of fact and law in our original report Particularly
it challenged the findings that its Philippine service was intended

merely as a threat and that a mail contract was necessary to make

it profitable and the finding that the 50 percent of the gross tariffs

on Hawaiian business which Dollar retained was net compensatory
and excepted to the failure to find that Matson gave adequate con

2 US M C 387
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sideration for the agreement Error was also assigned in that we

construed section 15 as not recognizing the desirability of monopoly
in water transportation Furthermore Matson argued that our inter

est in Dollar and particularly our acquisition of 90 percent of the
stock thereof during the pendency of this proceeding disqualified
the Commission from judging the case and that a determination by
the Commission would therefore deprive Matson of its property with
out due process of law By order dated December 6 1938 the pro
ceeding was reopened for further hearing and further evidence was

introduced
The jurisdictional question will be considered at the outset
Matson urges that the Commission is now disqualified from acting

on the agreement by reason of its acquisition of 90 percent of the
stock of American President Lines Ltd and because of its interest
under the operatingdifferential subsidy agreement At the oral

argument this contention appears to be directed to the propriety
of the Commissionsacting rather than to the strict legal disquali
fication The objection to our jurisdiction is not tenable The
interest of the Commission is the interest of the United States and
was acquired in furtherance of the purposes expressed in the Mer
chant Marine Act 1936 creating the Commission and of the Ship
ping Act 1916 conferring the regulatory powers here challenged
Neither the Commission nor any of the Commissioners has any per
sonal or private interest See Pan Brocklin v Tennessee 117 U S
1511 158 1886 The interest of the Commission in behalf of the
public is not quell as to disqualify the Commission from acting
Spring Valley Water Works v Sehottler 110 U S 347 353 1894
Puget Sound Co v Seattle 291 U S 619 624 1934 Furthermore
and particularly as to the propriety of the Commissions acting the
refusal of the Commission to act on the grounds of it supposed in
consistent interest would result in the agreement being without the

scope of any effective regulation Disqualification will not be per
mitted to destroy the only tribunal with power in the premises
Brinkley v Hassig 83 F 2d 351 357 C C A 10th Ct 1936
See also Evans v Gore 253 U S 245 247 1920 Gordy v Dennis
5 Atl 2d 69 70 Md 1939

Matson also urges that the Commission has no jurisdiction to dis
approve an agreement previously approved unless a change of conn
ditions requiring such disapproval is established In support of
this contention certain language used by the Shipping Board in In
re Bates in Canadian Currency 1 U S S B 264 281 is cited The
language in that case goes no further than to say that where an

agreement has been approved it should not be disapproved except
2 U S M C
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upon an adequate showing to justify such disapproval In view of
the conclusions of the Commission however as to changes in condi

tions and the effect thereof insofar as the agreement in question is

concerned it is unnecessary to consider the objection further
The evidence before us as introduced upon the original hearing

and the further hearing reveals the following facts

The Pacific Mail Steamship Company a predecessor of Dollar
was engaged in the transPacific trade via Honolulu for a number of

years prior to 1913 in which year it ceased to operate in the trade
Dollar itself commenced operations between San Francisco and
Honolulu westbound on its roundtheworld service in January
1924 Two years later the transPacific service was added between
San Francisco and Manila by way of Honolulu and ports in Japan
and China The two services provided a weekly service westbound
and a fortnightly service eastbound between San Francisco and
Honolulu

The 31atson service between the Pacific coast and the Hawaiian
Islands was inaugurated in 1891 by Captain bfatson first with sail

ing ships and later with steamships Since the establishment of
the Matson Navigation Company in 1901 there has been no inter

ruption of service to and from the Islands and with each advance
in facilities for ocean transportation vessels operated on the route
have been improved or replaced by new vessels especially designed
for the trade Fifteen island ports are served with regular and

frequent sailings from San Francisco and Los Angeles Other sail

ings are made as required particularly of lumber carriers and
sufficient suitable tonnage is available at all times to handle estimated

peak demands In addition Matson has established direct and

through transshipment services to Atlantic coast ports of the United
States via the Panama Canal Matson owns 100 percent of the
stock of Oceanic Steamship Company which operates to Australia
and New Zealand via Honolulu under an operatingdifferential
subsidy agreement with the Commission

In July 1929 Matson established a direct service between San
Francisco and Manila with two 13knot vessels which service was

from 7 to 10 days faster than the service then offered by Dollar via

Japan and China As a protective measure Dollar inaugurated a

direct parallel service to the Philippines Both services showed
substantial losses the 8 voyages of Matson resulting in a loss of

163813551 and Dollars11 voyages resulting in a loss of 362
27788 It is conceded that the direct Manila service would not

Revenues 32320778expenses 4870213337684226 voyage and vessel expense
6665032depreciation and1352975repairs
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at least for several yearshave been profitable without a mail
contract

Matson made application for the certification of the direct route
to Manila as an ocean mail route under the Merchant Marine Act

1923 and was successful over the protest of Dollar in having the
Postmaster General certify such route F O M 50 to be served

by vessels of the same character as the vessels which Matson was

using in such service

Some time before the late for receipt of bids for the service a

suggestion was made to Matson by a relative of one of the Dollars
that the two make some arrangement to avoid the competitive strug
gle between them After some negotiation the agreement here in

question was executed on April 23 1930 an was approved by the

Shipping Board on April 29 1930 There is nothing in the record
therefore beyond the mere approval of the agreement
It is urged by Dollar that the agreement was in effect an agree

ment to refrain from bidding on the mail contract and therefore

illegal from its inception This is a matter for the courts to decide
The Commission must of course consider whether an agreement is

prima facie valid but such prima facie validity being established

and we think it is in this case the grounds upon which we may
disapprove and thereby render the agreement unlawful are specifi
cally enumerated in section 15 naively that the agreement is unjustly
discriminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters from the United States and
their foreign competitors or that the agreement operates to the
detriment of the commerce of the United States or is in violation of

the Shipping Act 1910 The agreement was made lawful when

approved and it remained lawful until disapproved Though we

have no doubt that the Commission has power to withdraw its ap
proval ab initio where such approval has been obtained by fraud
we find nothing in the record to justify such an inference here

The agreement provides in effect as follows

1 Matson will not engage in service between mainland United
States and Asiatic ports including the Philippines and Guam and
Dollar as exclusive agent will receive 50Jo of the gross passage

money for local passengers to Oriental ports carried on Matson
cruise ships

2 Dollar will not solicit passenger or freight traffic between main

land ports of the United States and the Hawaiian Islands with cer

tain exceptions not material and will not engage in service with

Oceania
U S M C
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3 Dollar will carry passengers and freight between Pacific ports
of the United States and the Hawaiian Islands only as agents for

Matson at tariffs not less than those in effect on Matson vessels and

will pay to Matson 50 of the gross receipts for such transportation
4 Each of the parties will cooperate with the other to the end

that both will prosper in their respective territories
5 Provision is made for reformation in case of partial invalidity

of the agreement and for settlement of disputes by arbitrators and

6 The agreement is to remain in effect for 10 years and thereafter
until the arbitrators shall decide that the necessity for or desirability
of the agreement as measured by the conditions existing at the time

it was made shall have ceased to exist

The record establishes a number of changed conditions in the light
of which the conclusion becomes inescapable that the agreement is

unfair to Dollar

There has been a substantial increase in costs of operationvessel
wage costs increasing 85 to 92 percent and longshoremens wages 30

percent both accentuated by a decrease in efficiency and costs of

materials increasing 20 percentwith no commensurate increase in

rates

Competition with Dollar in the Oriental trade has substantially in

creased In 1930 its competitors in that trade numbered 13 with 229

scheduled sailings yearly In 1938 404 sailings were scheduled by
21 competitors some of which have newer and faster vessels The

effect of the increased competition is accentuated by virtue of Japans
control over Chinese commerce

Dollar now receives an operatingdifferential subsidy which is sub

stantially less than the payments under the ocean mail contract pre
viously held by it Furthermore this subsidy is subject to reduction
under the Merchant Marine Act 1936 in an amount which bears
the same ratio to the subsidy otherwise payable as the gross revenue

from its domestic operations bears to the gross revenue from the entire

voyage Dollar must therefore pay to Matson 50 percent of its gross
revenues from its Hawaiian business and in addition must repay to

the Government a portion of its subsidy based not upon the revenues

which it might retain under the agreement but on its gross revenues

prior to such payment
Since execution of the agreement Matson has eliminated third

class accommodations from its own vessels as well as from the vessels

formerly operated by Los Angeles Steamship Company and acquired
by Matson in 1930 As a result Dollar is required under the agree
ment to pay 50 percent of the revenues from this traffic though there

2 r S M C
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is no longer am possibility of competition between the two Matson

urges that its tourist accommodations are competitive with the third

class accommodations of Dollar and argues that the variation between

rates in one class are in some cases greater than the difference be

tween Dollarsthirdclass and Matsons touristclass rates 1Ve find

nothing in the record to justify a conclusion that the accommodations

are comparable
Matson submits in partial justification for the agreement the neces

sity for protection against rate cutting by Dollar and points to threats

made during 1929 and 1930 by Dollar to establish rates considerably
lower than the conference rate then in effect The possibility ofsuch

rate cutting is materially affected if not entirely eliminated by the

1933 amendment to the Intercoastal Shippint Act of 1933 extending
the power of the Commission to prescribe mininulm rates

In the light of the foregoiu it is difficult to cone to any other

conclusion than that the agreement is now unfair as between carriers
within the meaning of section 15 of the Shipping Act 1910 A con

sideration of the actual results of the agreement donn to the time

of the hearings confirms this conclusion
Dollar has paid to Matson the sou of1003767 and there had

accrued by August I1193R the additional suns of24483842 Matson
has paid Dollar the suul of L03165

As against the great weight of the payments by Dollar Matson

refers to substantial benefits which Dollar has received under the

agreement in the way of additional freight carried by reason of Mat
sonsassistance and cooperation

The sons paid by Dollar averaging more than 150000 per annum
nay be considered largely as clear profit to Matson On a conserva

tive basis it would require something more than3000000 gross
revenue annually to yield the average annual payment To justify
a conclusion that the benefits of the agreement were reciprocal as

between the parties Matsonscontribution to Dollar through refer
ence of business and otherwise should have approxinnated that
amount

The supposed benefits to Dollar however are for the most part
conjectural and in no event sufficient to justifv the payments which
Dollar has been called upon to make angler the agreement The
most important single item to which reference is made appears to

be certain gmmies which are shipped from Calcutta to Hong Kong
and there transshipped for carriage to Honolulu It was testified
st the original hearing that this business amounted to 50000 or

100000 a year Upon rehearing based upon exact statements of
such traffic the revenues were shown to average between 30000 and

U S Al C
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40000 per year and the increase in revenues after execution of the

agreement was not more than 10000 per year Matson points out

that although solicited to do so it has refrained from establishing
through rate or fare arrangements with foreign lines and to its coop
eration with Dollar in developing Oriental passenger business It

points to cargo from New Zealand to the Orient obtained through its

influence and to the transportation of laborers from the Philippines
to Hawaii business that had become negligible by 1938 We con

clude from the testimony herein that the gross revenues derived by
Dollar from business directly attributable to the agreement would not

at the present time be substantially if at all in excess of 100000
per year

Matson urges its irrevocable withdrawal from the Philippine
service While the evidence on further hearing does not support the

charge that Matsonsinauguration of the Philippine service was in

tended merely as a threat to Dollar it discounts the benefits claimed

to have accrued to Dollar from the discontinuance of such service In

no event are they sufficient to justify the payments Dollar has been

called upon to make

There is no merit in Matsonsargument that the agreement should

not be disapproved because as partial consideration for the agreement
Matson irrevocably changed its position by abandoning its direct

Manila service It is clear that this change of position was Matsons

voluntary act performed in the light of statutory provisions that the

agreement might be disapproved subsequent to its original approval
The Shipping Board by its approval did not and could not abdicate

its functions for itself or its successors and neither the Shipping
Boardsapproval nor changes of position by the parties to the con

tract can operate to prevent the Commission from performing its

legitimate functions and its obvious duty
The agreement is also most unfair in requiring Dollar to pay 50

percent of its revenues on business which Matson could not carry
This is most marked in the case of thirdclass passengers in view of

Matsonsceasing to provide such accommodations but it also is

brought out by the cases where Matson referred shippers or passengers
to Dollar but was still able to collect its 50 percent because it had

not made specific written request of Dollar to carry the traffic

We also find that the agreement in the light of the changed condi

tions operates to the detriment of the commerce of the United States
A word should be said at the outset concerning agreements regu

lating competition We cannot condemn too severely those such as

the present that attempt to do so in perpetuity The DollarMatson

agreement is to remain in effect for 10 years and thereafter until the
2 U S X C
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arbitrators shall decide that the necessity for or desirability of the

agreement as measured by the conditions existing at the time it

was made shall have ceased to exist In other words the agreement
may be interpreted by the arbitrators so that it is to remain in effect
until the arbitrators shall determine 10 years or more after execution
of the agreement that the agreement should not have been made in

the first place As we stated in the original report herein agreements
restricting competition should of necessity be of definite duration
and for relatively short periods so that the parties and the Connmis

sion may have an opportunity from time to time to observe the impact
of changing conditions on their undertakings This agreement is

doubly to be condemned because it may extend in perpetuity without

consideration by the Commission and because by its term it attempts
to exclude all question of changing conditions from consideration
in fixing the duration

At the time of execution of the agreement Matson had substantial

American flag competition from Los Angeles Steamship Gampany
which had been operating in the trade since 1921 and had carried

approximately 36 percent of the passengers between California ports
and the Hawaiian Islands during the years 1923 to 1929 This compe
tit ion waseliminated by the acquisition of Lassco by Alatson 6 months

after the execution of this agreement The agreement in preventing
effective competition by Dollar thus operates to eliminate the only
American flag competition in the trade and confirms a practical
monopoly of transportation between continental United States and

Hawaii

We cannot concur with Matsonscontention that the Shipping
Act 1916 recognizes that monopoly is desirable in water transporta
tion While under certain circumstances agreements which would

otherwise violate the antitrust laws will be given legalclearanceit
does not follow that such agreements must be approved or are de
sirable in all cases In the light of the provisions of the Merchant
Marine Act 1936 protecting Matson against unfair advantage by
subsidized lines and the provision of the Intercoastal Shipping Act
1933 as amended in 1938 providing effective regulation against rate

cutting the situation is not substantially different from that which

confronted our predecessors in the smatter of Gulfrntercoatcd Con
tractRates l U SS B 524 and considered by the Supreme Court in

Swayne Hoyt v U S 300 LT S 297 1937
The agreement is detrimental to commerce in requiring Dollar to

carry all Hawaiian traffic at less than a compensatory rate The re
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sults of DollarsHawaiian operations for the years 1937 and 1938

are summarized in the following table

1937 1938

Freight Passenger Total Freight Passenger Total

Revenue 1552261246632628215387 158210611939880 13522186
j0Less 1776130 123 3I583 14107893 791153 5969940 6761093

Net 1776131 12331563 14107694 791153 5969940 6761093

Expenses
Direct 2553988 4174235 6728223 1241902 2200843 3442745
Indirect 21 25848 147 6M23 168 862 71 10 81515 8160978 9292493

Total 4679836 189 34558 216 1M 94 2323417 103 61821 12885238

vessel operating loss 2803805 6602995 95O6 W 15 32264 4391881 59241 45

oeneral and administrative
erpeusesx468000 1893400 2361400 151226 439188 592414

Lossr337105 8498395 11868200 1885490 4831069 6516559

1 Indirect vessel operating expenses are promtedron basis of revenue from the various services
r nenerel endadministrativeexpenses which actuallyamounted to 13 percent of vessel operatingexpenses

are estimated at 10 percent thereof
r No allowance Included for depreciation

Although admitting that the purpose of the 50 percent clause was

to diminish Dollarsprofit on Hawaiian traffic to the point where

the business would be unattractive Matson nevertheless insists that

the amount retained is adequate to pay for the additional costs in

curred in handling the business and return a profit It contends that

it is improper to include expense for advertising and brokerage on

passenger tickets because Dollar was not permitted under the agree
ment to solicit Hawaiian business The inclusion of port charges at

Honolulu is also said to be improper because such charges would be

incurred regardless of the carriage of any Honolulu cargo or passen

gers We do not subscribe to this theory of rate making However
the question is of little importance since the exclusion of these charges
approximately 23000 in 1937 and 12000 in 1938 would not con

vert the losses into a profit Matson errs also in omitting indirect ves

sel operating expenses and general and administrative expenses

During the period prior to the institution of this proceeding on

November 22 1937 Dollarsfinancial condition changed materially
by that late its condition bad become desperate and the line was on

the verge of bankruptcy By reason of Dollarsfinancial troubles its

fleet had deteriorated to the danger point and due to lack of funds

to make required repairs it was necessary to lay up a number of ves

sels for a total of 2707 days in the latter part of 1937 and the early
part of 1938 Whatever other causes there may have been it cannot

be doubted that the agreement by depriving Dollar of revenues of
2usM c
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approximately1000000 from the Hawaiian service contributed in
substantial measure to Dollarsfinancial plight The agreement for
the reasons pointed out being unduly burdensome upon Dollar has

resulted and can only result in hampering it in carrying on its func
tions as an instrumentality of commerce and in obstructing the
rehabilitation of the Dollar service as a vital part of the American

merchant marine and therefore operates to the detriment of our

commerce

0ONCLUSION

Upon this record the Commission finds that the agreement is un

fair as between carriers and affirms its finding that the agreement
operates to the detriment of the commerce of the United States

Both Matson and Dollar seek clarification of that portion of the
order of August 17 1938 which forbids the parties to the agreement
from making further payments thereunder Matson contends that
if the order means that the payment of sums which accrued prior to

the late of disapproval is prohibited the order is beyond the juris
diction of the Commission and if it is not intended to prohibit the

payment of such sums the order should be amended to show that such

prohibition relates only to transactions subsequent to disapproval
Dollar maintains that no further payments even including past ac

cruals can lawfully be madeunder the agreement after its disapproval
relying upon that portion of section 15 which states that after dis

approval it shall be unlawful to carry out in whole or in part di

rectly or indirectly any such agreement It suggests that the order
be amended specifically to refer to and include past accruals

Whether the contract is invalid in its inception on grounds of franc
or public policy other than as expressed in section 15 is a matter for
the courts to decide The grounds upon which the Commission may
disapprove and thereby render the agreement unlawful are those

specifically enumerated in section 15 Under that section the agree
ment became lawful when approved and remained so until disap
proved In short the function of the Commission in this proceeding
is either to disapprove or not disapprove the agreement Going be

yond that step is either to trespass upon the contractual rights of the

parties or to issue a gratuitous command to refrain from violating
laws which the Commission does not administer

Therefore the order will be amended to eliminate reference to

further payments
2 U S IfC
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ORDER

At a Session of the UNITED SPATES MARITIME COMMIS

SION held at its office in Washington D C on the 25th day
of September A D 1940

No 465

IN THE MATTER of DOLLARMATSON AGREEMENTS

Nos 1253 and 12531

This case being at issue on further hearing and having been duly
heard and full investigation of the matters and things having been

had and the Commission on the date hereof having made and en

tered of record a report on further hearing stating its conclusion

and decision thereon which report is hereby referred to and made a

part hereof
It is ordered That the order entered herein of August 17 1938 be

and it is hereby modified to eliminate the provision of said order

which forbids the parties to Agreement No 1253 from making
further payments thereunder and confirmed as modified

By the Commission

SEAL Sgd IV C PEET Jr
Secretaiy



UNITED STATES MARITIME COMMISSION

No 578

INTERCOASTAL CANCELLATIONS AND RESTRICTIONS

Submitted August 19 1940 Decided October 1 19y0

Motion to vacate suspension order granted in part Minimum tonnage re

striction found justified except as to Richmond Calif

M G de Quevedo Walter Shelton and N S Laidlaw for respond
ents

H E Manghum Hugh B Bradford J Francis OShea J H

Anderson IV G Stone Eugene A Read Ralph L Shepherd Edivin

G Wilcox Harvey B Hart C A Hodgman J Richard Townsend
B C Allin C O Burgin Ernest Gribble Nels Weborg J C Som

mers Irvingo F Lyons Leonard R Keith E A McMillan M H

Gates and C D Penniman for protestants
Merritt D McCarl and W Reginald Jones for interveners on be

half of respondents

REPORT OF THE COMMISSION

BY THE COMMISSION

By schedules filed to become effective June 5 1940 and later
respondents proposed to cancel directlintand joint through rates

for transportation of freight between various Atlantic and Pacific

coast ports and to place minimum tonnage restrictions upon service

to several of the ports involved Upon protests of port authorities
shippers and other interested parties the schedules were suspended
until October 5 1910

At the hearing counsel for respondents moved that the suspension
order be vacated as to the Luckenback Steamship Company Inc
and the Weyerhaeuser Steamship Company as neither carrier par

ticipated in the suspended schedules This motion is granted 11Io
tions were also filed to vacate the suspension order entirely on the

AmericanHawallan Steamship Company American President Lines Ltd Arrow Line
Sudden Christenson California Eastern Line Inc Calmar Steamship Corp Isthmmn
Steamship Co Luckenbach Steamship Co Inc McCormick Steamship Co Pacific Coast

Olreet Line Inc Weyerhaeuser Line Panama Pacific Line Baltimore Mall Steamship
Co United States Lines Co General Agents Quaker Line PacificAtlahtle Steamship
Co States Steamship Co CaliforniaEastern Line and Weyerhaeuser Steamship Co

2 U S M C 397
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ground that we were without authority to require respondents to
maintain service and further that we had no authority to suspend
the operation of schedules the effect of which was merely to with
draw service Respondents introduced no evidence with respect to

the question of service contending that it is entirely a question of
law and cite in support of their position Lucking v Detroit and
Cleveland Navigation Company 265 IT S 346 JlcCormzi k Steafn

ship Company v United States 16 Fed Sup 45 and Routing From
Southwest to East and New England 91 IC C 455

In the McCormick case a permanent injunction was sought against
an order of the Secretary of Commerce requiring certain common car

riers by water in intercoastal commerce to continue serving the ports
of Berkeley and Emeryville Calif In that case respondents oper
ating between Atlantic and Pacific coast ports had filed terminal rates

applicable between Berkeley and Emeryville and Atlantic coast ports
After 6 weeks the schedules withdrawing the service were filed and
these were suspended The court found that the Shipping Act con

ferred no authority on the regulatory body to compel carriers to

continue service but in so doing they stated

None cases cited by defendant to establish preference and preindice sug

gests that in the absence of the specific provisions of section 20 of the Inter

state Commerce Act 49 U S C A section 20 a six weeks service to a certain

locality upon which no industry or trade was shown to be established and

which was undertaken in reprisal in a shipping competition to whose uncon

trolled and often destructive vigor the Government offered no protection must

continue merely because It momentarily had conferred on the locality in ques

tion the benefit of overcoming the natural disadvantage of its shallow waters

It is the position of the Sacramento protestalits that we have

authority to order the removal of undue preference and prejudice
created by the withdrawal of service In support of their conten
tion they introduced evidence to show the effect of the carriers action

upon the shippers located there and upon the oncarrying River
Lines

Ive have carefully examined the cases cited by respondents in the
instant proceeding and the arguments thereon but find no reason

to depart from the view expressed in IVestbound Intercoastal Rates

to Vancotever 1 U S M C 770 In that case intercoastal carriers

proposed to cancel their through routes and joint rates to Van

couver Wash Respondents questioned our jurisdiction to order

cancellation of the schedules in question We said

Notwithstanding such absence pertinent provisions of the Shipping Act to

which respondents are amenable are absolute For example section 16 of

e Provision in Shipping Act 1918 similar to paragraph 18 section 1 of Interstate Com
merce Act making unlawful abandonment of rail transportation service unless authorized

by Interstate Commerce Commission

2 U S M C
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that Act forbids respondents without qualification to subject any locality or

description of traffic to any undue or unreasonable prejudice or disadvantage

In any respect whatsoever Whenever in a given case the facts show undue

and unreasonable prejudice and disadvantage it is our duty under the Act

to order its removal

It should be added here that such an order should only be issued

when undue preference and prejudice has been shown by the most

clear and convincing proof
Sacramento is some 94 nautical miles from San Francisco Harbor

and except in the rainy season is only accessible to shallowdraft

vessels routed over inland bays and rivers whereas the competitive
ports are accessible to oceangoing vessels and are therefore accorded

direct service Thus a different competitive situation exists at these

other ports The burden of the difficulties attendant upon Sacra

mentosposition cannot be made to fall upon respondents Some

of the competitive ports are accorded transshipment service but this

is a result of directlinecompetition Furthermore even though re

spondents costs of transshipment to Sacramento in some instances

may be lower than that to the competitive ports no showing was

made as to the cost of the direct service accorded at these latter ports
The law does not contemplate the equalization of natural advantages
and disadvantages through an adjustment of freight rates and the

fact that a shipper may encounter economic and geographical dis

advantages in selling his produce in a given market does not estab

lish the unlawfulness of the practice of the carrier in connection with

the transportation of the shipperscommodity The Parafn Com

panies Inc v AwwricanHawaiian SS Co et al 1 U S Al C

628 629

Transshipping services at terminal rates were first established to

Sacramento in 1901 but were discontinued in 1915 and again estab

lished in 1933 by an intercoastal carrier not a respondent in this

proceeding In 1934 respondents established terminal rates to Sac

ramento to meet the competition thus offered Respondents continue

to serve Sacramentoeastboundwith transshipment service at terminal

rates and some of the respondents notably American President Lines

and Baltimore Mail Steamship Company still continue such west

bound service
The testimony of a shipper witness located at Sacramento which

was adopted through stipulation by 21 other shippers is typical
He stated that his business had increased principally due to the

application of terminal rates and that ill reliance thereon lie had

invested considerable capital for plant improvements The increases

in this witnesssbusiness coincided as well with the general increases
in business throughout the country as it did with the application of

terminal rates Further it appeared that even daring those periods
2 IT S M r
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when the terminal rates were not applicable this shipper was able to

compete although at a reduced profit That a shipper does not

realize as large a net profit as formerly may be a factor in determin

ing reasonableness but it is not conclusive Our only duty with
respect to rates alleged to be unlawful is to inquire whether they are

in accordance with the provisions of the various shipping acts We
cannot require carriers to establish rates which assure to a shipper
the profitable conduct of his business A carrier may not impose
an unreasonable transportation charge merely because the business
of the shipper is so profitable that he can pay it nor conversely can

the shipper demand that an unreasonably low rate be accorded him

simply because the profits of his business shrink to a point where
they are no longer sufficient Alakan Rate Investigation 1 U S S B

1 7 Eastbound Intercoasta7 Lumber 1 U S M C 603 623 In this
connection it should be pointed out that the witness was unable to

state anything with respect to his own or his competitors transporta
tion costs for delivery at the consuming points On the other hand
respondents shovred that the Los Angeles receivers in addition to
their steamship costs incurred the expense of transportation from
Los Angeles Harbor to their places of business in Los Angeles In
view of the above the effect of the withdrawal of the terminal rates
is difficult to determine

Evidence was introduced showing the westbound movement to

Sacramento and competitive ports of typical commodities for the

years 1938 and 1939

Ins 4n

ales
SanFran

cis
Alameda Oakland

Rich Sacra
Stockton Portland Seattleg ro mond memo

1938 t i13 Sig 405943 42760 75289 1 22ft 21902 13804 105 IN 1498131939 892063 5137 53020 82233 25555 21793 7Vi 128480 185748

1 Tons of2240 pounds

There is testimony to the effect that the proposed action will jeop
ardize the terminal property of the city of Sacramento representing
an investment of3000000 which is eased to the River Lines
That carrier estimates that it stands to lose 50 percent of its traffic
if the transshipment service is canceled This is of course highly
speculative inasmuch as the future prosperity of this carrier will

depend upon the service it renders and the charges it makes therefore
together with the ability of its patrons to hold their markets as

against their competitors using other modes of transportation
All preference and prejudice is not prohibited by law but only that

which is unjust and undue Associated Jobbers and Manufacturers v

AmericanHaeraiian SS Co et a7 1 U S S B 161 167 As has
2 U S M C
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been pointed out the evidence must clearly demonstrate unlawfulness
to sustain the entry of an order Similarity of transportation con

ditions is a necessary element of undue preference and prejudice
From the evidence set forth hereinabove it is clear that the transpor
tation conditions prevailing at Sacramento are materially different

from those at the competitive ports While the evidence establishes

that the proposed withdrawal of service will be detrimental to the
interests at Sacramento it falls short of proof of unlawfulness
Moreover consideration must be given to the interests of respondents
who in their managerial wisdom have seen fit to discontinue service

Considering these conflicting interests the difference in volume of

movement and other dissimilarities in transportation conditions men

tioned above we conclude that the proposed cancellation of service
will not result in undue preference and prejudice

The remaining question concerns the lawfulness of minimum ton

nage requirements for calls at certain ports This requirement gen

erally has been fixed at 250 tons Respondents witnesses testified
that a minimum was necessary in order to enable them to hold their

competitive position in the trade since the maintenance of schedules
is of primary importance They state that unrestricted terminal
rates were accorded to small ports as a result of competitive pressure
that many of these ports do not supply sufficient tonnage to justify
unrestricted service consideration being given to cost and that the
reestablishment of this tonnage requirement is merely a return to

good steamshipping practice and an endeavor upon their part to

operate at a profit which they have not been able to do heretofore

The minimum in question is the smallest quantity which can be

handled economically on an intercoastal ship in a days time so as to

get the fullbenefit of the services of a stevedoring gang and the reas

onable use of ships gear We conclude therefore that the minimum

tonnage requirements under suspension have been justified except as

shown hereinafter

Richmond Calif located on San Francisco Bay is shown to be

competitive with other San Francisco Bay ports Respondents offer

service not only to one or two piers in San Francisco proper without

restriction but serve from one to four piers in Oakland in addition

to according unrestricted service to Alameda If consideration is

given to the private piers served by respondents at these latter ports
the number will run as high as six in some cases A Richmond

shipper testifiedthat he was in direct competition with shippers at

Oakland and Alameda and that the curtailment of service at Rich
mond would necessitate his using these competitive ports at an addi
tional expense The minimum tonnage requirement at Richmond
has not been justified

2 U S M C



402 UNITED STATES MARITIME COMMISSION

The evidence with respect to Vancouver shows that no substantial

volume of traffic moved over the lines of respondents A witness

for the oncarrying River Line did not recollect having had any

shipments over these lines with the possible exception of McCormick

His interest in the maintenance of unrestricted terminal rates was

the hope of obtaining business in the future It was testified that

practically all the eastbound tonnage from Vancouver moved over

the AmericanHawaiian Steamship Company and the Luckenbach

Steamship Company neither of whose schedules covering service to

Vancouver are here in issue Consequently an order against these

carriers cannot be entered in this proceeding The establishment of

the minimum tonnage requirement at Vancouver has been justified
The representative of Longview admitted that that port does not

have sufficient general cargo to entitle it to service of all respondents
but that there is sufficient tonnage to justify service by a few of the

lines and that the port interests would be satisfied with such service

The establishment of rates and service is a question in the first

instance fot the managerial discretion of respondents We have no

authority to make a finding under these circumstances with respect
to some of the respondents and not with respect to the others Like

wise we are without authority in the instant proceeding to allocate

ports as requested by the witness A witness for respondent ad

mitted that this was the solution of the problem but stated that to

late the carriers had been unable to agree among themselves as to

the ports to be served by each and that consequently no action in this

direction had been taken It is the duty of common carriers by
water to consider the needs of shippers Inability of carriers to

agree is not a justification for a neglect of this duty Ave believe

the carriers and the shippers should work out a plan so as to accord

service to all ports under reasonable rates riles regulations and prac
tices commensurate with the needs at the ports It was suggested
that the inability of the carriers to agree in this case was the result

of the difference in the amount of revenue tons otainable as between

the various ports If this is the only objection to an equitable agree

ment it would appear that it would be to the advantage of all parties
concerned for the carriers to again avail themselves of the privileges
of section 15 by establishing a pooling agreement or some other such

device which would enable then to obtain a reasonable revenue and

accord reasonable service

On this record the minimum tonnage requirement at Longview
has been justified

Respondents discontinued service at ports in addition to Sacra

mento Little or no evidence was introduced to show that the can

cellation of service at these other ports will result in undue preference
2 U S M C
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and prejudice Upon this record we conclude that these cancella
tions will not result in undue preference and prejudice

We find that respondents schedules fixing a minimum tonnage
requirement at Richmond Calif have not been justified but that

in all other respects schedules suspended by our orders of June 4
1940 andJune 11 1940 have been justified An order will be entered

vacating the orders of suspension in accordance with this finding and

discontinuing this proceeding
2U S nf C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 1st day of

October A D 1940

No 518

INTEROOASTAL CANCELLATIONS AND RESTRICTIONS

It appearing That by orders dated June 4 1940 and June 11

1940 as amended by order dated June 21 1940 the Commission
entered upon a hearing concerning the lawfulness of the rates
charges regulations and practices stated in the schedules enumerated

and described in said orders and suspended the operation of said

schedules until October 5 1940
It feather appearing That a full investigation of the matters and

things involved has been had and that said Commission on the date

hereof has made and filed a report containing its conclusions and

decision thereon which said report is hereby referred to and made a

part hereof
It is ordered That the respondents herein be and they are hereby

notified and required to cancel said schedules insofar as they estab

lish a minimum applicable at Richmond Calif on or before Oc

tober 5 1940 upon notice to this Commission and to the general pub
lic by not less than one days filing and posting in the manner

prescribed in section 2 of the Intercoastal Shipping Act 1933
It is further ordered That in all other respects our orders of

June 4 1940 and June 11 1940 be and they are hereby vacated and

set aside as of October 5 1940 and this proceeding is hereby dis

continued
By the Commission
SEAL Sgd W C PEET Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 545

UNITED CAN COMPANY1

V

SHEPARD STEAMSHIP COMPANY ET AL

Submitted August 4 1940 Decided October 17 1940

Rates charged on tinplate tops and bottoms from Philadelphia Pa to Los
Angeles Calif found unreasonable Reparation awarded

Vincent MSmith for Complainant
E J Martk for defendants

REPORT OF THE COMMISSION

BY THE COMbIISSION
This case was presented under the shortened procedure No ex

ceptions were filed to the examinersproposed report Our con

clusions differ in part from those proposed by the examiner

Complainant corporation alleges by complaint filed July 21 1939
that the rates charged on 12 shipments of tinplate tops and bottoms
hereinafter called ends shipped between January 5 1937 and

February 9 1938 from Philadelphia Pa to Los Angeles Harbor
Calif over defendant Shepard Steamship Company were unreason

able General Steamship Corporation Pacific coast agent of

Shepard was named defendant but the record fails to show any
cause of action as to that company and the complaint as to it will
not be considered Reparation is sought The complaint as to 7
of the shipments is barred under section 22 of the Shipping Act 1916
Rates will be stated in cents per 100 pounds

Tinplate ends are reclaimed ends of tin cans They are washed
dried polished and flattened before shipment and are packed in
cartons measuring 19 by 13 by 7 inches weighing about 50 pounds
The value is said to be 1400per ton of2000 pounds fob docks

Complalnants name bas been changed to Val Vita Food Products Company
404 2 U S M C
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Philadelphia Three shipments weighing 21900 22560 and 105700

pounds respectively were shipped prior to October 15 1937 The

applicable carload rate was 555 cents minimum weight 24000

pounds Charges were collected in the amount of 83340 at the

555cent rate actual weight The first two shipments were under

charged 1165 and 799 respectively Effective October 15 1937

the rate became 60 cents After that date two shipments were

made weighing an aggregate of 134700 pounds on which applicable
charges of 80820were collected

Reparation is sought to the basis of rates of 335 cents and 35

cents contemporaneously in effect on tinplate sides a commodity
shipped by complainant on the same bills of lading with ends and

consisting of the sides of tin cans from which the ends have been

reclaimed Effective February 22 1938 Shepard reduced the rate

on ends to 35 cents minimum 36000 pounds and since that date

has accorded ends and sides rate parity On June 15 1940 the rate

became 40 cents

Tinplate sides are shipped in cartons measuring 1914 by 7 by 714
inches weighing 200 pounds each and are valued by complainant at

3900 per tan of 2000 pounds There is no evidence of damage
claims on either sides or ends Complainant points to the fact

that carriers parties to Alternate Joseph A Wells westbound inter

coastal tariff have for a period of years maintained equal rates

on ends and sides and that at the time of movement those rates were

lower than the assailed rates Between October 3 1935 and May 6

1937 Wells published a B line rate of 36 cents and an A line rate of

385cents on the commodities in question Effective May 7 1937

the B and A line rates became 38 cents and 405cents respectively
Under our minimum rate order of April 9 1940 Interooastal Kate

Structure 2 U S M C 285 the 38cent rate became the minimum

in westbound intercoastal commerce On Mav 1 1940 Wells estab

lished B and A line rates on sides and ends of 43 cents and 455

cents respectively Complainant shows that on certain commodities

Shepard maintains lower rates than those named by Wells Such

evidence is of no probative value in so far as the issue here is con

cerned and has not been considered Nor can any weight be given
complainants assertion that it was without knowledge that at the

time of movement the Wells rates were lower than Shepardssines

complainant is presumed to have notice of rates of common carriers

legally published and filed

Shepard takes the position that its 35cent rate effective February
22 1938 was unreasonably low and was compelled by the competitive
rate of Wells It states that ends stow 445cubic feet per ton and

should yield not less than 902 per ton At that figure the rate

2U sMC
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would be 45 cents Indicating that the assailed rates charged had

no influence on the movement Shepard stresses the fact that it en

joyed a regular and substantial volume of business during the period
its rates exceeded the Wells rates and that since the reduction the

volume has not increased

Complainants contention that ends and sides should be on a rate

parity appears sound However it does not follow that the335cent

and 35cent rates applicable on sides at the time of movement were

maximum reasonable rates As heretofore stated the prescribed
minimum on both commodities is 38 cents

We find that the rates of 555and 60 cents charged were unreason

able in violation of section 18 of the Shipping Act 1916 to the

extent they exceeded 45 cents minimum weiglit 36000 pounds that

complainant p4id and bore the charges on the shipments involved and

has been damaged to the extent of the difference between the charges
paid and those which would have accrued at the rate herein found

reasonable and that it is entitled to reparation in the sum of

529647 An order awarding reparation will be entered

Defendant Shepard Steamship Company should collect the out

standing undercharges
2U1IC



ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 17th day of

October A D 1940

No 545

UNITED CAN COMPANY

V

SHEPARD STEA31SHIP COMPANY ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of

record a report stating its conclusions decision and findings thereon
which report is hereby referred to and made a part hereof
It is ordered That the defendant Shepard Steamship Company be

and it is hereby authorized and directed to pay to complainant
United Can Company Val Vita Food Products Company Inc of

Fullerton California on or before 30 days after the date hereof
the sum of 29647 as reparation on account of unreasonable charges
collected on the shipments involved herein

By the Commission
SEAL Sgd W C PEET Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 563

THE PEOPLE of PUERTO Rico

V

WATERMAN STEAMSHIP CORPORATION AND LYRES BROS STEAMSHIP

COMPANY INC

Submitted July861940 Decided October 22 1940

Upon settlement of issues by parties request for withdrawal of complaint
granted and proceeding discontinued

William Cattron Rigby for complainants
Roscoe H Hupper and Burton H White for respondents
E H Thornton for New Orleans Joint Traffic Bureau and Rene

A Stiegler for Board of Commissioners of the Port of New Orleans
New Orleans Joint Traffic Bureau and St Louis Chamber of Com

merce interveners

REPORT OF TILE COMMISSION

BY THE COMMISSION

The complaint as amended alleged that the following tariff note

published r
on behalf of defendants was among other things unjust

and unreasonable and unduly and unreasonably prejudicial and dis

advantageous in violation of the Shipping Act 1916 and the Inter
coastal Shipping Act 1933

Cargo will only be accepted for these ports when there is offered for loading
on one vessel sufficient cargo destined to any one of them to yield in the
aggregate to the carrying vessel not less than 1500 ocean freight revenue

Also carriers reserve the right when necessity arises to effect discharge at

Tariff U S M CNo 1 of Agent T J Lennou now Tariff U S M C No 1 of Agent
G A Meyer

Arecibo Arroyo Fajardo Jobos Guanica Guayanhla Humacao and Yabucoa

2 U S bi C
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the most convenient port and to transship cargo at carriersexpense to desti

nation at rates and under conditions which would have applied if vessel had

discharged directly at the destination port intended

Except at Guanica and Jobos at which there are small private piers
maintained by sugar centrals no piers are available at any of the

outports involved Practically all such ports are on open roadsteads
and veasels are required to anchor while cargo is lightered Light
erage charges apply in addition to published rates Defendants claim

the revenue obtainable from cargo offered for transportation to an

outport is frequently insufficient to cover the cost incident thereto
and that weather conditions delay and often prevent discharging
Complainants are aware of such conditions but feel that because

of unfavorable economic conditions in Puerto Rico consignees re

quire greater service than that accorded under the note attached

They recognize however that traffic conditions might not warrant

the same service to all outports
Subsequent to hearing each defendant agreed to schedule two sailings

each month to Arecibo one sailing each month to Arroyo and one sail

ing every two months to Fajardo Humacao and Jobos No service is

provided for Guanica Guayanilla or Yabucoa In consideration of

the foregoing complainants have requested that we permit the com

plaint to be withdrawn and that the proceeding be discontinued without

prejudice Pursuant to the aforementioned adjustment the following
tariff provision has been published and filed in lien of the note

attached effective October 13 1910

vessels scheduled to call will accept cargo for such ports but at its

option may discharge such cargo at another port for tralesshilinient at vessels

risk and expeuse to hill of lading destination provided however that consignees

shall pay to the vessel an amount equal to the lighterage charge which would have

accrued for account of cargo had the vessel discharged at hill of lading destination

port

It should be noted that few if any opportunities exist for interport
transportation in Puerto Rico by water and consequently except in

rare instancesoncarriage will be by truck or rail

The voluntary adjustment herein evidenced should result in service

from Gulf ports which with some exceptions corresponds with the

service of othercarriers from ports on the atlantic coast of the United

States under tariff provisions which also establish alternative routes
when necessity arises at the same aggregate charge to shippers as for

direct service and with substantially similar provisions for absorption
of expense incident to oncarriage

We have neither prescribed nor approved tariff provisions of this

nature Tariffs should provide means for effecting delivery at bill of

2USPLC
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lading destination but whether the substitute note is in compliance
with all statutory requirements will be left for future consideration

Complainants will be permitted to withdraw the complaint and the

proceeding will be discontinued without prejudice to any subsequent
regulatory proceeding upon complaint or otherwise An appropriate
order will be entered

2 U S M C



ORDER

At a Session of the UNITED STATES MARITIME COMAIIS
SION held at its office in Washington D C on the 22nd day of

October A D 1910

No 563

THE PEOPLE or PvERTo RICO

V

WATERMAN STEAMSHIP CORPORATION AND LYRES BROS STEAMSHIP

COMPANY INC

This case at issue upon complaint and answer on file having been
duly heard and subsequent thereto the issues involved having been

voluntarily adjusted and complainants having requested that they
be permitted to withdraw the complaint and that an order be entered

discontinuing the proceeding and the Commission on the date

hereof having made and entered of record a report stating its con

clusions and decision thereon which report is hereby referred to and
made a part hereof
It is ordered That the request for permission to withdraw the

complaint be and it is hereby granted and that the proceeding be
and it is hereby discontinued without prejudice to any subsequent
regulatory proceeding upon complaint or otherwise

By the Commission
SEAL Sgd W C PEST Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 553

GULFPUERTO RICO RATES VIA THE NEw YORK AND PORTO RICO

STEAMSHIP COMPANY

Submitted January 18 1940 Decided November 7 1940

Cancellation by New York Porto Rico Steamship Co of service from Gulf

ports of the United States to Puerto Rico not unlawful Proceeding
discontinued

Btcrton H White for respondent
ZViMam Cattron Rigby for the Government of Puerto Rico and

Department of the Interior Rene A Stiegler for Board of Com

missioners of the Port of New Orleans and St Louis Chamber of

Commerce E H Thornton for New Orleans Joint Traffic Bureau
and J D Yours an for New Orleans Public Belt Railroad Protestants

REPORT OF THE COMMISSION

BY Tim CODfMISSION

This case involves the lawfulness of the cancellation by respondent
of its entire service and rates from Gulf ports of the United States

to Puerto Rico

On September 1 1939 through au agreement with Waterman

Steamship Corporation respondent announced its determination to

discontinue its common carrier service from Gulf ports of the United

States to Puerto Rico for a period of 10 years beginning on or

about October 15 1939 That agreement also covered an alleged
sale of good will for a consideration aggregating 300000 payable
in ten annual installments On September 19 1939 a tariff sched

ule was filed by which respondent sought to cancel its service and

rates from Gulf ports effective October 19 1939 Upon protest of

The Government of Puerto Rico The Department of the Interior

The status of the agreement under section 15 of the Sbipping Act 1916 Is in Issue in

No 556 an investigation on our own motion instituted by order entered November

U 1939
Fifth revised page No 5 to Agent T J LennonsTariff US Al C No 1

410 2U S M C



GULFPUERTO RICO RATES VIA N Y P R S S CO 411

and the Board of Commissioners of the Port of New Orleans
the operation of the schedule was suspended pending investigation
concerning its lawfulness The suspension period expired February
19 1940 and the schedule became effective by operation of law

At a hearing held December 20 1939 at New Orleans La respond
ent appearing specially declined to offer evidence and moved that

the hearing be suspended The motion was denied The burden of

justifying a suspended schedule rests upon the carrier or carriers

named respondent 4 and in the absence of carrier evidence the sched

ule ordinarily would be found not justified and an order requiring its

cancellation issued Such action however in this instance is not

warranted because the facts requiring discontinuance of this pro

ceeding are clear Service by The New York and Porto Rico Steam

ship Company has been canceled Protestants offered no evidence of

undue prejudice Prior to the agreement aforementioned the service

and rates of both respondent and Waterman were identical under a

common agency tariff Watermansservice thereafter continued

under the same tariff with no immediate change in either service

or rates

In Lucloing v Dctroit Naviyatian Co 265 U S 346 decided in

1924 the right of a common carrier by water operating on the Great

Lakes to discontinue its service was upheld The case turned upon
the distinction between the power of the Interstate Commerce Com

mission flowing from its authority to issue certificates of public
convenience and necessity to compel continuance of railway service

and the absence of such power over common carriers by water The

court said

The duty to furnish reaouable service while engaged in business as a com

mon carrier is to be distinguished from the obligation to continue in business

No duty to amtinue to operate its boats on the route is

jmDosed by the common law or federal statutes

See also McCormickbteinnship Co v United States of America et al

16 Fed Sup 45 decided August 14 1936 Legislation subsequently
enacted confers no additional authority upon us on the point in

volved Au order discontinuing the proceeding will be entered

Decishm was deferred pending the outcome of a petition and complaint for a declara

tory judnion filed by respondent December in 11130 In the District Court for the

Eastern District of the state of New York on April 1 1940 a notion to dismiss was

denied 32 red Sup 533 while a motion for a writ of to hihitlon filed In the United
States Circuit Court of Appeals second Circuit was denied on duly 3 1940 the court
stated thnt it aplwars clear that the District Court lacks jurisdiction
ipnn renrgument Uctobor u1140 before the District court the Commissions motion

to dismiss the petition and complaint tas granted

Puerto Rican Rates 2 C S 11 C 117 section 2 Public 259 1th Congress approled
August 4 MO
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 7th day of

November A D 1940

No 553

GULFPUERTO RICO RATES VIA THE NEW YORK AND PORTO RICO

STEAMSHIP COMPANY

It appearing that by order entered October 17 1939 this Com

mission entered upon a hearing concerning the lawfulness of the

tariff schedule described in said order and suspended the operation
thereof until February 19 1940 and no decision having been issued

prior to the expiration of the Suspension period provided by law the

said schedule became effective and full investigation of the matters

and things involved having been had and the Commission on the date

hereof having made and entered of record a report stating its con

clusions and decision thereon which report is hereby referred to and

made a part hereof
It is ordered That the proceeding be and it is hereby discon

tinued

By the Commission

SEAL Sgd W C PEET Jr
Secretanj



UNITIJD STATES MARITIME COMMISSION

No 562

ACME NOVELTY C031PANY

V

AMERICANHAWAIIAN STEADISItIP COMPANY Er AL

Submitted August 1 1940 Decided November71940

Rates charged on canes from New York N Y and Philadelphia Pa to Los

Angeles Harbor Calif found not unreasonable Complaint dismissed

Earl TV Cox for complainant
WM Carney and M G de Queaedo for defendants

REPORT OF THE COMMISSION

BY THE COMMISSION
This case was presented under the shortened procedure Excep

tions were filed by complainant to the report proposed by the exam

iner whose findings are adopted herein

Complainant corporation alleges by complaint filed January 2
1940 that the rates charged on canes in less than carloads shipped
over defendants lines from New York N Y and Philadelphia Pa
to Los Angeles Harbor Calif during July and August 1938 were

unreasonable and in violation of section 14 of the Shipping Act 1916

Defendants are AmericanHawaiian Steamship Company Lucken

bach Steamship Company Inc and Panama Pacific Line Baltimore
Mail Steamship Company common carriers by water in intercoastal

commerce The allegation as to section 14 was abandoned and has

not been considered Reasonable rates for the future and reparation
are sought Rates will be stated in amounts per 100 pounds

Three shipments are involved The first consisted of 50 cartons of

canes invoiced as parade canes finished weighing 5000 pounds
and moved over AmericanHawaiian from Philadelphia to Los

Angeles July 6 1938 Charges in the amount of 200 were collected

at the first class rate of 4 then in effect The second shipment con

412 2U S M C
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sisting of 35 cartons of finished canes weighing3500 pounds and 15
cartons of unfinished rough canes weighing1230 pounds moved over

Luckenbach from Philadelphia to Los Angeles July 29 1938

Charges in the amount of 154 were collected on the finished canes at
thefirstclass rate of440 effective July 29 1938 On the unfinished
rough canes charges of 3862 were collected on basis of the third
class rate of314 The third shipment consisting of 10 cartons of
finished ladies swagger canes weighing 475 pounds moved over

Panama Pacific from New York to Los Angeles August 13 1938

Charges of2090were collected at the firstclass rate of 440 The
last shipment was originally billed as wood toy canes at a rate of

147 but upon inspection by an agent of the carrier at Los Angeles
the billing was revised before the freight charges were paid

Reparation is sought on the basis of a commodity rats of 140
applicable on toys and games prior to July 29 1938 On that date
the rate on toys and games was increased to 147

Complainant contends the shipments were overcharged since the
canes in question were parade canes to be used for amusement and
should be rated as toys and games Defendants assert that canes or

walking sticks have never been classified as toys by either water or

rail carriers and that movement of canes in less than carloads at

commodity rates is unknown to them No kind of cane is included
in the tariff item listing specified articles upon which the commodity
rates on toys and games apply There is no evidence that any manu

facturer or shipper of parade canes has ever classified them as toys
It is an established rule in tariff interpretation that the terms must
be taken in the sense in which they are generally understood and ac

cepted commercially The rates charged were applicable
No evidence was offered as to the reasonableness of the classifica

tion of parade canes or the class rates charged We find that the
rates charged have not been shown to be unreasonable An order

dismissing the case will be entered
2 U S M C
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ORDER

At a Session of the UNITED STATES MARITIME COAIMIS
SION held at its office in Washington D C on the 7th day of
November A D 1940

No 562

ACAm NOVELTY ComPANY

V

AMERICANHAWAIIAN STEAMSHIP COMPANY ET AL

This case being at issue upon complaint and answer on file and
having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record
a report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission

SEAL Sgd W C PEET Jr
Secretary



UNITED STATES MARITIME C01MMISSION

No 551

AGREEMENTS of NICHOLSON IJNI1EnSAL STEAMSHIP COMPANY AND
SPOANE STEA31SIlIP COMPANY WITH DULUTH TRANSIT COMPANY
AND CLARENCE L HOLT

Submitted Jfav 27 1940 Decided November 15 1940

Nicholson Universal Steamship Company found to have allowed Holt Motor
Company to obtain and Holt Motor Company found to have knowingly and

willfully obtained transportation of automobiles from Detroit Dlicb to
Duluth Minn at less than the legally applicable rate in violation of section
16 of the Shipping Act 1916 as amended and section 2 of the Intercoastal
Shipping Act 1933 as amended

Nicholson Universal Steamship Company found to have given Holt Motor Com
pany an undue preference in violation of said section 16

Nicholson Universal Steamship Company found to have knowingly disclosed and

permitted to be acquired and Duluth Transit Company and Holt Motor
Company found to have knowingly received information In violation of

section 20 of the Shipping Act 1916 No violation of section 14 or 15
of the Shipping Act 1916 found to have been established

Milton P Baunwn and S S Eisele for Nicholson Universal Steam
ship Company and Spokane Steamship Company and 6aniuel if

Maslon for Holt Motor Company and Clarence L Holt

R H Hallett for United States Maritime Commission

REPORT OF THE CODIDIIs9ION

BY THE COMMISSION

Exceptions were filed to the report proposed by the examiner and

the case was orally argued Our conclusions agree with those which
the examiner recommended

This is a proceeding instituted by us upon our own motion to

determine whether section 14 15 16 or 20 of the Shipping Act 1916
as amended or section 2 of the Intercoastal Shipping Act 1933 as

amended had been violated as a result of two agreements entered
into by Nicholson Universal Steamship Company I and Spokane
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Steamship Company with one Clarence L Holt and Duluth Transit

Company respectively
Nicholson Universal is a common carrier by water engaged in the

transportation of automobiles from Detroit Mich to Buffalo N Y
Cleveland O Milwaukee and Green Bay Wis and Duluth Minn
It owns Spokane Steamship Company a common carrier by water

engaged in the transportation of automobiles from Detroit to Green

Bay The latter uses Nicholson Universalsboats and both engage
space on the spar decks of bulk freighters operating on the Great
Lakes

Nicholson Universal began serving Duluth in 1933 In the same

year due to a lack of business its operations to that port were sus

pended Upon resumption of service in the spring of 1936 it entered
into an arrangement with one EW Wiley to unload automobiles from
its vessels at Duluth to reload them into freight cars where necessary
and to unload from freight cars and make storedoor delivery ofsuch
of them as moved by railroad from Duluth to Minneapolis or St
Paul Minn On automobiles that moved by rail from Duluth to

Minneapolis or St Paul Wiley received534per automobile of which
sum 1 was for the unloading from boat217 was for the loading into

freight cars and 217 was for storedoor delivery On automobiles
for western destinations he received 1 per automobile for unloading
from boat and 1275 per carload 4 automobiles for loading into
freight cars On automobiles delivered at Duluth and driven off he
received 1 per automobile for the unloading from boat and delivery
to consignees Wiley soon found the arrangement to be unprofitable
and in June 1936 it was canceled Nicholson Universal then entered
into a similar arrangement with one S W Randolph except that
Randolph did not undertake to make storedoor deliveries at Minne

apolis and St Paul This arrangement likewise proved to be un

profitable for Randolph and with the close of the 1936 season of
navigation it was terminated

In 1936 Nicholson Universal carried only 687 automobiles to
Duluth However it informed Randolph that it expected to increase
that figure to about2000 in 1937 but even this estimate and an offer
to double his compensation which are not shown to have been inade

quate to yield a fair profit failed to induce him to continue his services
Nicholson Universal then gave consideration to performing its own

stevedoring at Duluth but discarded the plan It also made an inves

tigation to ascertain whether there wereany other stevedores available

to it in Duluth and found none Thereupon the arrangement with
Holt was made

Holt is president of the Holt Motor Company a corporation which
be organized in July 1925 and which has since been engaged at Minne

2 U S M C



416 UNITED STATES MARITIME COMMISSION

apolis as a dealer and distributor of Chrysler and Plymouth automo

biles He also at one time was an officer of Spokane Steamship Com

pany Upon being informed that Nicholson Universal was going to

discontinue operating to Duluth on account of its inability to obtain

the services of a stevedore Holt suggested that he would establish his

brotherinlaw Russell Van Horn in the stevedoring business if an

agreement as to compensation could be reached but indicated that the

amount offered Randolph would be unsatisfactory Some negotiation
ensued which resulted in an agreement being made and entered into

by and between Nicholson Universal and Holt on February 11 19372

After stating that Nicholson Universal had dock facilities at Duluth

and certain equipment used in connection therewith for the unloading
of automobiles and trucks from its vessels the agreement set forth the

desire on the part of Nicholson Universal to engage Holtsservices in

the unloading and delivery of and the collection and remittance of

freight charges on automobiles and trucks transported by Nicholson

Universal to Duluth and provided that Holt would organize a com

pany to act as stevedore which would furnish stevedore services to

Nicholson Universal and act as its agent upon the conditions and for

the considerations therein recited Holt agreed that he would at his

own expense furnish an agent and night watchman at the Duluth clock

and that he would unload from Nicholson Universalsvessels and

deliver to consignees or their agents automobiles and trucks arriving at

such dock load into railroad box cars wherever required automobiles

and trucks so unloaded and purchase such Evans equipment as might
be required therefor collect and remit freight moneys due and owing
to Nicholson Universal for the transportation of the automobiles and

trucks so unloaded keep and maintain telephone service it the dock

provide workmenscompensation and public liability insurance to

cover his operations and in general do such work and perform such

duties as were necessary or required properly to discharge the business

of a steamship agent and stevedore Nicholson Universal agreed that

it would at its own cost and expense keep and maintain the dock and

other facilities to be furnished by it for Holtsuse in good order and

state of repair that it would pay to Holt all costs and charges incurred

by him in the performance of services under the agreement for light
heat local telephone calls and dock rental and that it would assume

the risk of loss or damage to automobiles or trucks by fire or theft chile

on the clock or in Holts possession in the performance of the agree
ment and keep and maintain adequate insurance therefor so as fully
to protect both parties Itwas further stipulated that Holt would have

1 The agreement xi as between Nicholson Universaland Spokane Steamship Company on

one hand nod Holt on the other Spokane Steamship Company ceased serving Duluth

long prlm to the execution of the agreement and may be disregarded

2 U S fC
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the sole and exclusive right to handle and sell suchgasoline oils or other

products as might be necessary or required in the performance of the

services provided for in the agreement and as might be sold upon the

dock facilities to be used by Holt in his operations all profits accruing
therefrom to he the sole and exclusive property of Holt who was to

bear the expense incurred for tanks their maintenance and repair
It was agreed that Holts rates for the storage of automobiles and

trucks unloaded pursuant to the provisions of the agreement should

be the same as were contemporaneously charged by other boat lines

at Duluth and that all net profits that might accrue from such storage
should be divided equally between the parties It was further agreed
that Holt should have the sole and exclusive right to unload all auto

mobiles and trucks transported to Duluth by Nicholson Universal and

that commencing with the opening of navigation for the season of

1937 Nicholson Universalsboats en route to Duluth should clear the

Detroit docks at least three times a week so as to assure Holt at least

three dockings per week at Duluth Holt reserving the right in the

event of default in this respect to cancel and terminate the agreement
on written notice to Nicholson Universal Itwasmutually understood

and agreed that the solicitation of automobiles for transportation on

Nicholson Universalsboats would be handled by Gwatkin and Gil

lespie agents of Nicholson Universal under arrangements then exist

ing that Holt would lend such assistance as he could to Gwatkin and

Gillespie in the securing of automobiles and trucks for transportation
to Duluth in vessels of Nicholson Universal but that nothing con

tained in the agreement should be construed as imposing an obligation
on Holt to procure any automobiles or trucks to be so transported

In consideration of the services to be performed by Holt Nichol

son Universal agreed to pay him varying rates of compensation
For automobiles including Chryslers and Plymouths unloaded from

its boats and reloaded into freight cars for movement to destinations

other than Minneapolis or St Paul compensation at a rate of 1075

per carload was provided For Chrysler and Plymouth automobiles

unloaded from its boats and reloaded into freight cars for shipment
to Minneapolis or St Paul the compensation ranged from 209 to

692 per automobile depending upon the through freight rate For

automobiles including Chryslers and Plymouths unloaded from its

boats and not reloaded into freight cars the compensation ranged
from 5 to 950 per automobile depending upon the freight rate

The compensation to be paid was made subject to a proviso that if

Nicholson Universal should reduce or increase the freight rates to

be charged by it for transportation to Duluth the compensation
should be reduced or increased proportionately

2 U S M C
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Holt reserved the right to organize it corporation for the perform
ance of the terms covenants and conditions of the agreement to be

performed on his part and to assign the agreement to such corpora
tion Without performing any service or receiving any compensa
tion under the agreement be assigned it to Duluth Transit Company
a Minnesota corporation upon the organization of that corporation
by him in April 1937 Thus assigned the agreement continued in

effect during the 1937 season of navigation On November 29 1937
Nicholson Universal and Duluth Transit Company entered into a

new agreement and the agreement of February 11 1931 was

canceled

The two agreements were substantially the same except in respect
of the rates of compensation The agreement of November 24 1937
which also is now canceled provided that Nicholson Universal

would pay to Duluth Transit Company 1275 per carload on auto

mobiles including Chryslers and Plymouths unloaded from its boats

and reloaded into freight cars for movement to destinations other

than Minneapolis or St Paul On Chrysler and Plymouth automo

biles unloaded from its boats and reloaded into freight cars for ship
ment to Minneapolis or St Paul the compensation ranged from 209
to 692 per automobile depending upon the through freight rate

On automobiles including Chryslers and Plymouths unloaded from

its boats by Duluth Transit Company and reloaded into freight cars

for shipment to Minneapolis or St Paul by a company other than

Duluth Transit Company compensation of 2 per automobile was

provided On automobiles including Chryslers and Plymouths un

loaded from its boats and not reloaded into freight cars the com

penration ranged from 505 to 1005 per automobile depending
upon the freight rate As in the agreement of February 11 1937
the compensation to be paid was made subject to it proviso that if

Nicholson Universal should reduce or increase the freight rates to be

charged by it for transportation to Duluth the compensation should

be reduced or increased proportionately
With the agreements in force Nicholson Universal enjoyed a con

siderable increase in traffic From 687 automobiles carried by it to

Duluth in 1936 there was an increase to 7654 in 1937 which was an

exceptionally good year for the automobile business 3927 in 1938
and 4049 in 1939 Automobiles consigned to Holt Motor Company
were mainly responsible for the increase In 1936 Holt Motor Com

pany did not patronize Nicholson Universal but in the three suc

ceeding years there were consigned to it for itself and its dealers
who are said to control the routing of the automobiles to be turned

Spokane Steamship Company also was a Party to this agreement
2 U S M C
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over to them 6121 of the7654 automobiles transported by Nicholson

Universal to Duluth in 1937 21596 of the 3927 so transported in

1938 and 2570 of the 4049 so transported in 1939 The great ma

jority of the automobiles so consigned were driven or towed from

Duluth by Holt Motor Company and its dealers own crew there

fore Duluth Transit Company received a much greater compensa
tion than it would have received had they been reloaded into freight
cars for movement by railroad

For each of the three years 19371939 more than 90 percent of

Duluth Transit Companys compensation under the agreements was

derived from automobiles unloaded and driven or towed away In

1939 it received on these automobiles 2267046 which was approxi
mately 91 percent of its total compensation and in 1938 and 1937

the proportion was about the same The compensation as indicated
was not based on the cost of performing the services involved

Though the cost to Duluth Transit Company was less on automobiles

that it did not reload into freight cars than it was on those which it

reloaded its compensation for the former was considerably greater
The compensation was based on the measure of the freight rate and

even with the freightrate bases higher under the agreement of Novem

ber 29 1937 than under the one of February 11 1937 the compensa
tion remained unchanged on Chrysler and Plymouth automobiles
reloaded into freight cars for shipment to Minneapolis or St Paul
but was increased on automobiles not so reloaded but driven or towed

away
Inthe first year 1937 Duluth Transit Company made a net profit of

1290056 in addition to which 1500 was donated by Holt and it

paid out as dividends1383356 Its net profit in 1938 was 78029
and in 1939 it was163532 Holt is general manager of the com

pany receiving in that position an annual salary of7500 Van Horn
as president receives 5000 per annum one Leonard L Kvam is
vice president without salary and one W M Shirley is secretary and

treasurer at2500 per annum Van Horn Kvam and Shirley are

directors of the company Kvam and Shirley also are secretary
treasurer and assistant to the president of Holt Motor Company
respectively

The capital stock of Duluth Transit Company consists of 25 shares
of common stock of the par value of 100 per share Certificates
for 15 and 5 shares were issued to Holt on April 301937 and June 15
1937 respectively a certificate for 2 shares was issued to Kvam on

June 5 1937 and on the latter date 3 certificates for 1 share each

were issued to Shirley Van Horn and a Dr Spencer respectively
Prior to the issuance of the certificate for 5 shares to Holt on June

157 1937 the 15 shares held by him were reduced to 8 and of the
2 U S M C
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remaining 7 shares Spencer acquired 4 and Kvam Shirley and Van

Horn 1 each At the time of hearing therefore Holt had 13 shares
Spencer had 5 Kvam had 3 Shirley had 2 and Van Horn had 2

Holt Kvam and Shirley as stated are president secretary
treasurer and assistant to the president of Holt Motor Company
respectively They also are directors of the company Spencer is

vice president and a director but is engaged in the practice of den

tistry and does not work for the company Of the companys845
shares of capital stock Holt owns 312 shares Kvam owns 75 shares
Shirley owns 25 shares Spencer owns 33 shares and 400 shares

originally owned by Holt are held by Shirley as trustee for members

ofHoltsfamily Thus a controlling interest in Holt Motor Company
is held by those having control and ownership for all practical pur
poses of the Duluth Transit Company With the corporate veil

removed the two companies appear substantially as one Hence if
the compensation paid by Nicholson Universal under the agreements
was more than was just and reasonable Holt Motor Company was

given an indirect concession from the transportation rate See Manu

facturers Ry Cov United States 240 U S4574

Counsel for Holt and Holt Motor Company asserts that there is no

justification for the removal of the corporate veil between Duluth
Transit Company and Holt Motor Company Citing Fletcher Cyclo
pedia of Corporations Section 44 he urges that the courts will remove

the corporate veil and disregard the corporate fiction only where
fraud is found to exist as a fact or the separate corporate entity is
availed of for the purpose of perpetrating a fraud or violating a

statutory commandment Such is also the position of counsel for
Nicholson Universal who call our attention to United States v Mil
avaukee Refrigerator Transit Co et al 142 Fed 247 255 where it was

said

Ifany general rule can he laid down in the present state of authority it is

that a corporation will be looked upon as s legal entity as a general rule and

until sufficient reason to the contrary appears but when the notion of legal
entity is used to defeat public convenience justify wrong protect fraud or

defend crime the law will regard the corporation as an association of persons

Bearing in mind that it is a deliberate violation of law that is in

question here we think that to disregard the corporate entity and

In United State Y bfihcaulee Refrigerator Transit Co et al 145 Fed 1007 referred
to by counsel the situation appeared to be merely that a majority of the stock of the
refrigerator company was owned by persons who alsoonncd brewing company stock The
majority of thehrewingcompany stock was owned by persons vho had vo interest in the
refrigerator company It may be added that control of the traffic was as absolute In the
refrigerator company as If it were owner and the decree was entered against It and the

railroad companies

2 U S Al C
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look at the substance of the matter would be in accord rather than in

conflict with the authorities cited But it is urged thatthe parties to

the agreements acted in good faith and that indicative of their good
faith is the fact that the agreements involved weresubmitted for our

approval Suffice it to say in this respect that nothing in the agree
ments discloses the situation that is now uncovered

We think that the corporate veil may be removed for the purposes
of this case and so we come to a consideration of the reasonableness

of the compensation in question
For the services of a stevedore in unloading automobiles at Mil

waukee and Green Bay Nicholson Universal pays 1 per automobile
the same amount as it paid to Wiley and to Randolph at Duluth

But it is said that at Milwaukee National Terminals Company which

performs the services there is not confined in its activities to serving
Nicholson Universal but engages in a general warehousing business

and acts as stevedore for vessels other than those of Nicholson Uni
versal At Green Bay likewise the stevedore Randolph is not re

stricted to serving Nicholson Universal It is testified by the traffic

manager of 3iinnesotaAtlantic Transit Company which is engaged
in transporting automobiles and package freight on the Great Lakes
that it cost his company 926280 to handle 5976 automobiles at

Duluth in 1938 or155 per automobile exclusive of officers salaries
maintenance and return on investment and that if like Nicholson

Universal it handled only automobiles the cost would have been

higher An employee of Western Transit Company which company

like Nicholson Universal engages in the transportation of automobiles

exclusively but unlike the latter owns none of the vessels employed
in such transportation testifies that direct labor alone exclusive of

officers salaries maintenance and return on investment cost his

company 995 per automobile for handling 10074 automobiles at

Duluth in 1937 133 per automobile for handling3995 automobiles

at Duluth in 1938 and127 per automobile for handling4502 auto

mobiles at Duluth in 1939 It is clear therefore that a compensation
of1 per automobile cannot be considered as the maximum permissible
for the services rendered by the Duluth Transit Company in connec

tion with the unloading of automobiles under the agreements On

the other hand since 209 per automobile was agreed upon for

unloading Chryslers and Plymouths from vessel and reloading them

into freight cars for shipment to Minneapolis or St Paul it is

obvious that for those so unloaded but not reloaded a lesser service

and cost being involved the compensation should have been less than

209 As pointed out above for automobiles unloaded under the

agreement of November 29 1937 where the reloading into freight cars

2 U S M C
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was to be done by a company other than Duluth Transit Company
the compensation provided was 2 per automobile This also was the
maximum amount offered to Randolph and was higher than the rate

paid Wiley where reloading by them into freight cars at Duluth was

not required
Counsel for Nicholson Universal point out that after deducting the

cost figure of 155 above from a compensation of 2 per automobile

there would be left 45 cents per automobile for officers salaries
maintenance and return on investment They state that in figuring
stevedoring costs for the years 1936 and 1937 and thereafter innpor
tant consideration must have been given to the actual 1936 tonnage
as well as the potential 1937 volume and that 45 cents per automobile
is obviously too low when it is considered that it would have produced
only 30915 in 1936 But the reason that it appears to be low is that
it would have been inadequate to pay the officers salaries and other

expenses of the costly organization of Duluth Transit Company not

that it would have been insufficient to provide just compensation for
services actually performed The handling of automobiles at Du

luth especially only 687 automobiles in 1936 was but a small part of

Nicholson Universalsoperations and did not require an elaborate

organization This seems to have been recognized by Nicholson Uni
versal in the employment of Wiley and Randolph And so far as

any substantial investment in fixed plant is concerned counsel for
Holt and Holt Motor Company states that the functions of Duluth
Transit Company were primarily those of a service corporation re

quiring no such investment True there is testimony that in addi

tion to acting as stevedore Duluth Transit Company engaged in the
solicitation of business and it is on this ground that the measure of

the compensation in question is chiefly defended but that was not a

transportation service and no compensation therefor could be al
lowed Lehigh Valley R R Co v United States 243 U S 444

While in the case cited as stated by counsel the person receiving the

compensation was a shipper we have shown the common control of
Duluth Transit Company and Holt Motor Company and the latter

was consignee Moreover the agreements placed no obligation upon

Duluth Transit Company to do soliciting and it cannot be said that

one rate of compensation under the agreements any more contem

plated the solicitation of traffic than another Nor is the eost of

solicitation established Most of the business as stated consisted of

consignments to Holt Motor Company and although they included

automobiles for other dealers who are said to have had control of

the routing this control apparently was surrendered to Holt Motor

Company for the record shows that it not the dealers was consignee
2UKMC
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It is contended by counsel for Holt and Holt Motor Company that

all items of service provided for in the agreements should be taken
into consideration and that if this be done the rates of compensation
on automobiles not reloaded into freight cars would be offset by the

lower rates of compensation on other items The lack of merit in
this contention is apparent from the fact that as pointed out by

counsel for Nicholson Universal for each of the three years 1937

1939 more than 90 percent of the compensation under the agreements
was paid for automobiles unloaded and driven or towed away

The compensation paid by Nicholson Universal to Duluth Transit

Company under the agreements on automobiles unloaded at Duluth
and not reloaded into freight cars therefore should not have ex

ceeded 2 per automobile By the payment of more than that

amount Holt Motor Company was given a concession which was

not justified by Nicholson Universals judgment that to perform the
services itself would be unwise And there is no escape from the

conclusion that the agreements were entered into with the primary
purpose and intent of securing a concession for Holt Motor Company
and Holt Motor Companys patronage for Nicholson Universal The

excess compensation which in most cases ranged from 3 to 480
went far to remove the differences between Nicholson Universals
local rates on automobiles shipped to Holt Motor Company and
lower proportional rates applicable on automobiles For instance
effective September 21 1938 local rates of 2350 24 and2450 per
automobile depending upon the overall measurement were appli
cable on the greater number of automobiles transported by Nicholson

Universal from Detroit to Duluth and consigned to Holt Motor

Company On automobiles so transported and subsequently shipped
by a common carrier to Minneapolis Minnesota Transfer or St

Paul there was contemporaneously applicable a rate of 16 per
automobile In the amount of the excess compensation Nicholson

Universal allowed Holt Motor Company to obtain and Holt Motor

Company knowingly and willfully obtained transportation for prop
erty at less than the legally applicable rate in violation of section

16 of the Shipping Act 1916 as amended and section 2 of the
Intercoastal Shipping Act 1933 as amended

In addition to the automobiles consigned to Holt Motor Company
for itself and its dealers Duluth Transit Company unloaded from
Nicholson Universals vessels 1533 1331 and 1479 automobiles in

1937 1938 and 1939 respectively for other dealers Competition
between automobile dealers is rather severe and in granting the
concession to Holt Motor Company Nicholson Universal also gave
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it an undue preference in violation of section 16 of the Shipping
Act 1916

The concession is not shown to have constituted a deferred rebate

as defined in section 14 of the Shipping Act 1916 and no violation

of that section appears of record As to section 15 there is no

indication that Duluth Transit Company is a common carrier by
water and although it performed the terminal services under the

agreements it appears that the terminal facilities used in the per
formance of those services in connection with the vessels of Nicholson

Universal except some warehouse equipment used for stevedoring
purposes were furnished by the latter Section 1 of the Shipping
Act 1916 defines an other person subject to this act as any person
not included in the term common carrier by water carrying on the

business of forwarding or furnishing wharfage dock warehouse or

other terminal facilities in connection with a common carrier by
water The record does not warrant a finding that Duluth Transit

Company is such an other person
In respect of the automobiles for others than Holt Motor Company

and its dealers Nicholson Universal necessarily disclosed to Duluth

Transit Company and so permitted Holt Motor Company its officers

and employees to acquire information concerning the nature kind
quantity destinations consignees and routing of such automobiles

It is suggested that since Holt was well known in the area served by
Nicholson Universal through the port of Duluth and endeavored to

obtain business there for Duluth Transit Company the information

concerning transactions of shippers or consignees which he received

from Nicholson Universal should be considered as obtained with the

shippers or consignees implied consent This position fails to take

into account that the protection sought to be provided by section 20

of the Shipping Act 1916 was intended for all The information

improperly disclosed business transactions of automobile dealers to a

competitor and the information also may have been used to the

detriment or prejudice of shippers consignees and carriers Nichol

son Universal by knowingly disclosing the information to Duluth

Transit Company and thus permitting it to be acquired by Holt

Motor Company its officers and employees and Duluth Transit Com

pany and Holt Motor Company by knowingly receiving the informa

tion violated section 20 of the Shipping Act 1916

We find that Nicholson Universal allowed Holt Motor Company
to obtain and Holt Motor Company knowingly and willfully ob

tained transportation for property at less than the legally applicable
rate in violation of section 16 of the Shipping Act 1916 as amended
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and section 2 of the Intercoastal Shipping Act 1933 as amended
that Nicholson Universal gave an undue preference to Holt Motor

Company in violation of said section 16 that Nicholson Universal

knowingly disclosed andpermitted to be acquired and Duluth Transit

Company and Holt Motor Company knowingly received information
in violation of section 20 of the Shipping Act 1916 and that no

violation of section 14 or 15 of the Shipping Act 1916 is established
Inasmuch as the agreements have been canceled no order for the

future except to discontinue the proceeding is necessary The viola

tions of law found to exist will be certified to the Department of
Justice for prosecution
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ORDER

At a Session of the UNITED STATES MARITIME CObIDIIS
SION held at its office in Washington D C on the 15th day of
November A D 1940

No 554

AGREEMENTS OF NICHOLSON UNIVERSAL STEAMSHIP COMPANY AND

SPOKANE STEAMSHIP COMPANY Ti
1Y ITH DULUTH TRANSIT C 031PANY

AND CLARENCE L HOLT

This case which was instituted by the Commission on its own mo

tion having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had
and the Commission on the date hereof having made and entered of
record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof

It is ordered That this proceeding be and it is hereby discontinued
By the Commission

SEAL
Sgd W C PERT Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 561

IN THE MATTER OF RATES CHARGES AND PRACTICES OF CARRIERS ENGAGED

IN TRADES FROM JAPAN TO UNITED STATES

Submitted October 15 1940 Decided Noreen bet15 19ti

Respondents named allow persons to obtain transportation at less than their

regular rates and charges by means of false billing unduly and unreason

ably prefer and unduly and unreasonably prejudice particular persons and

collect rates and charges which are unjustly discriminatory between ship

pers in violation of section 16 Second section 16 First and section 17 of

the Shipping Act 1916 respectively
Cease and desist order entered

William G Syatmers and Samuel D Slade for the Commission

AA Alexander Robert A Grantier Edevard A Jaggie and Regi
uald S Laughlin for American President Lines Ltd E J Martin

for Daido Kaiun Kabushiki Kaisha J Franklin Fort Joseph J

Geary Roscoe H Ilupper and Burton Il White for Mitsui BG6San

Kaisha Nippon Yusen Kaisya and Yamashita Kisen Kabushiki

Kaisha Joseph J Geary Edward Muth Jr Mans Isbrandtseu and

J Tinnier for A P Moller R A Condy and E C Trainer for Nip
poll Yusen Kaisya Maurice Storch for Osaka Syosen Kaisya Allan

A Baillie and George C Sprague for Kawasaki Risen Kabushiki

Kaislla Kokusai Kisen Kabushiki Iiaislta and Osaka Syosen Kaisya
Chalmers G Graham for Kawasaki Kisen Kabushiki Kaisha and

Osaka Syosen Kaisya Joseph J Geary and William J Tracy for

Kokttsai Kisen Kabushiki Kaisha Joseph J Geary HetwinUold

1aan Perry Newcomb Elkan Turk Leo E Wolf and James Bergin
Young for Wilhelm Wilhelmseil

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions to the examinersproposed report were filed by certain

respondents and the issues were orally argued The findings recom

mended in the proposed report are adopted herein
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This is an investigation instituted by orders of the Commission con

cerning the lawfulness under sections 16 17 and 15 of the Shipping
Act 1916 of rates charges and practices of carriers engaged in trans

portation of freight from Japan to the United States Respondents
are members of the JapanAtlantic Coast Freight Conference andor
the TransPacific Freight Conference of Japan which conferences

function under authority of agreements filed and approved pursuant
to section 15 of the Shipping Act 1916

By the terms of these conference agreements the respondents are re

quired strictly to observe the minimum rates for transportation set

forth in their tariffs Their effective tariffs Nos 14 and 1513 were

filed with this Commission on July 13 1938 and April 11 1940 respec

tively Provisions of each of the conference agreements paragraphs
4 and 5a forbid acceptance of freight by any respondent at less than

the actual gross weight or measurement thereof and tariff Rule D

requires that all rates are to be applied according to gross weight or

measurement of the freight except where rates upon ad valorem or

other basis are specified for application in the tariff This tariff rule

requires further that when an item specifies weight measurement

andor ad valorem rates the rate furnishing the respondents the

largest amount of revenue will apply Tariff rule F provides that all

cargo is to be weighed andor measured by appointed sworn measurers

and that no shippers figures are to he accepted5 Paragraph 6 of each

of the conference agreements provides that the swore measurers

referred to are to be employed and compensated by respondents
In cooperation with the United States Bureau of Customs per

sonnel Commission investigators during January February March
and April 1940 examined customs files covering shipments from

Japanese ports discharged from vessels of American President Lines

American President Lines Ltd Daldo Kalun Kabushiki Kalsha Kawatki Kisen
Kabushiki Kaisha Kokusai Kisen Kabushiki Knlsha Allomi nussan Katshn A P Nloller
Nippon Yusert Kafsya Osaka Syosen Kalsya Wilhelm Wilhelmsen Yamashita Kisen

Kabushiki Knlsha memhers of JapauAtlantic Coast Freight Conference and TamsPacfac
Freight Conference of Japan Canadian Pacific Steamships Ltd The China Mutual

Steam Navigation Company Ltd and The Ocean Steam Ship Company Ltd Blue

Funnel Line and States steamship Company members of TransPacificFreight Conference
of Japan

2 JapanAtlantic Coast Fre4ht Conference Agreement No 1101as amended and Trans

Pacific Freight Conference of Japan Agreement No 150 as amended

2 TransPacific Freight Conference of Japan and Japan Atlantle Coast Freight Confer

ence Joklt Tariffs Nos 14 and 15 isened June 20 199and December 1 100respectively
Rates on commodities swcifiod in the tariff which because their value exaeds a

stated amount per 40 cubic feet or 2100 pmmds are ehancabb upon n stated perrenhige
of their value or at their vomtnodity rate plus it shoed Isacentnae of their value
6All cargo Is to be weighed mudor measured only at the otlicial recelving hatobas

byappoinhd sworn mcasnrers Mud no cargo is to be weighed andormeasured fn shlppers

godowns nor are shippers figures to he accepted Exceptions to this rule At Sogoya
and Yokkaichi wdghiug andormeasuring will be permitted iu godowns of the steiunship
companies receiving the cargo
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at San Francisco and Los Angeles of Kokusai Moller O S K and

Wilhelmsen at New York and Los Angeles and of Kawasaki Mitsui
N Y K and Yamashita at New York San Francisco and Los An

geles during the period from April 1938 to March 1940 inclusive

A further similar examination was conducted at New York in June

1940 in connection with shipments discharged at that port from

vessels of Kawasaki Kokusai Mitsui Moller N Y K O S K
Wilhelmsen and Yamashita during the period from April 1940 to

June 1940 inchtsiveaThe papers examined included bills of lading
and ships manifests consular invoices customs entries and customs

entry permits
The bills of lading are in most instancesprepared by the exporter

shippers in Japan on respondents bill of lading forms and are signed
by the respondents agents when the goods are offered for transpor
tation In all instances where not so prepared they are prepared
by the respondents agents from memoranda furnished respondents
by the shipper The ships manifest for the particular voyage is

prepared from the bills of lading and contains a description of the

merchandise as it is described in the bills of lading
A copy of the consular invoice the customs entry and the customs

entry permit which are presented by the importer in the United States

to the collector of customs comprise what are hereinafter collectively
termed for the purposes of this proceeding the entry papers It is the

practice of the customs authorities to open and inspect at appraisers
stores the contents of approximately one case or package of every
ten imported and the penalty for furnishing false information in

No evidence was presented in this proceeding against Canadian Pacific Steamships

Ltd The China Mutual Steam Navigation Company Ltd and The Ocean Steam Ship
Company Ltd Blue Funnel Line Outdo Kalun Rabushiki Kaisha or States Steamship

Company and the term respondents as hereinafter used In this report will not apply
to these carriers

Consular Invoices for shipments from Japan to the United States herein concerned
are prepared by the exporter and presented by him to the United States consul located at

the point of shipment The invoice as to each shipment certified to by the consul is a

declaration by the exporter that the particular merchandise has been sold and that It to

Intended to make entry of It in the United States Foremost of Its contents are an exact
and detailed description of the goods to be shipped and statement of the price at which

they have been sold to the United States Importer This price Is thereafter referred to
by customs authorities respondents and consignors and consignees as the value of
the goods

The entry Is a customs document prepared and verified by the importer and presented
by him to the collector of customs at the United States port of discharge of the goods
It customarily contains a description of the goods in correspondence with their description
In the consular Invoice and includes astatement of their value

The entry permit required In connection with all dutiable Imports le also prepared
and verified by the importer and presented by him to the collector As to shipments entered

at New York this permit is a carbon copy of the descriptive portion of the entry but
does not include the statement of value of the goods shown In the entry At San Fran

ciaco and Los Angeles the permit is not ordinarily a copy of the entry and Its descrip
tion of the goods Is usually a statement of the number of cases in the shipment and their

markings followed by for simple Cotton Goods Etc
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entry papers is severe and such cases are actively prosecuted Er

roneous description or statement of value of merchandise in these

papers is rare

Upon payment of customs duty by the importer and compliance
with any other customs regulations which may be involved in the

entry of the particular merchandise into the United States the cus

toms inspector on the steamship pier checks the number of cases or

packages in the shipment and their markings with the corresponding
information shown on the customs permit and designates as released
from customs the merchandise cleared for entry This release of a

shipment or of so much thereof as has not been reserved for inspec
tion at customs appraisers stores is to the steamship company To

insure that merchandise pending entry shall not be delivered before

release from customs supervision is completed each of respondents is

under a term bond to the collector of customs in an amount up to

50000 As a general practice on piers at New York and on some

piers at San Francisco respondents delivery clerks initial or mark

the customs permit in acknowledgment of the information it contains

respecting the release to respondent of the portion of the shipment
for delivery to the importer and as to the portion thereof ordered to

appraisers stores At practically all piers in Los Angeles Harbor

papers supplementary to the permits which serve po convey such infor
mation are in use On all of the piers at each of the three ports con

cerned the permits are at all times while on the pier freely available
to respondents delivery clerks or other representatives for examina
tion and for consultation with the inspector The desks of the in

spectors and respondents delivery clerks are in the same or adjoining
buildings and in the case of some respondents in the same office room

In receiving shipments at Japanese ports respondents make no

effort to check or inquire into the nature weight measurement or

value of the shipment appearing in the bill of lading prepared by
the shipper or in the shippers memorandum from which respondents
prepare the bill of lading Notwithstanding their tariff rule pro
viding that all cargo is to be weighed andor measured by their

appointed sworn measurers and that no shippers figures are to be

accepted many of the bills of lading in evidence contain stamped
notations on their faces reading Shippers Weight or Shippers
Measurement Moreover in delivering shipments upon release
from customs in the United States respondents make no effort
through their delivery clerks or otherwise to check the description
of the goods in the bill of lading and manifest with the description
in the entry permit nor to check the weight or measurement of
the shipment with the weight or measurement stated in the bill of
lading and manifest Similarly in delivering shipments billed
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under various tariff items involving the value of the commodity
there is not even it casual effort to inquire into the shipmentsvalue

to insure collection of applicable ratesg nor in delivering shipments
billed under a general descriptive phrase is there exercise of any
precaution by them to insure the collection of proper tariff rates

As hereinafter noted in many instances labels or stencilled inscrip
tions on the cases of merchandise themselves clearly indicate the
contents of the cases to be other than stated in the bills of lading
and manifests In exception to the above statement in the exam

iners report respondent Moller refers to assertion of its United
States general agennt that on two occasions cargo was checked out
and that there were some quite unimportant differences and we

were altogether satisfied that things were as they should be One

of such occasions was recent and the other was some years ago
Also that in a few cases when claims on shipments were filed by
shippers the description of the goods on ships manifest was checked

by this agent with the claims In view of the large number of

false billings of important character via this respondent disclosed

in the instant investigation it is apparent that the checkings upon
which the exception is based could not have been of any

substantiality
No customs duty is assessed oil raw silk imported into the United

States and thus it is not ordinarily weighed at entry For the pur

poses of the instant investigation however customs inspectors
weighed shipments of raw silk discharged during January and Feb

ruary 1910 from vessels of American President Lines and N Y K

at San Francisco and of Kokusai Dlitsui Moller N YK O S K
Wilhelmsen and Yamashita at New York and Los Angeles The

differences between the weights certified to by the inspectors and

the weights stated in the bills of lading on which respondents col

lected transportation charges at rates per 100 pounds of 3 to the

Pacific coast and 6 to the Atlantic coast are shown in appendix A

Notwithstanding respondents tariff rule F heretofore mentioned
providing for weighing of cargo by respondents appointed sworn

Such as item 170 metalwarevaluenot exceding 175 per 40 cubic feet Atlantic
coast 14 M under which are billed and carried shipments of metal slide fasteners

greatly exceeding in value 175 per 40 cubic feet and to which Item 330 articles not

otherwise specified Atlantic coast 20 Wq is applicable or item 27 bristles Atlantic
coast 20 M or 2percent AV under which are billed and carried shipments of brlstlea

of value requiring application of the ad valorem rather than the measurement rate

appliedforexample shipment of 107 cubic feet of bristles At a value of8785 on which

the transportation charge collected was 5350 instead of theapplicable charge of 21063

Dry Goods There being no tariff item specifying dry goods silk goods are billed

and carried under Item 330 articles not otherwise specified Pacific coast 10 WM
rather than under applicable Item 257 silk goods not otherwise specified Pacific coast

20M plus tj percent AV or item 255 silk goods fuji and pongee and spun value not

exceeding 350 per 100 pounds Pacific coast 18 M
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measurers and that shippers figures will not be accepted many of

the bills of lading for the raw silk shipments exhibited contain

stamped or printed notations stating the bill of lading weights to

be shippers weights
The conditioned weights shown in the appendix are for all prac

tical purposes the standard net weights upon which original sales

of raw silk are based The recurring instances in which this con

ditioned or net weight is the same or approximately the same as

the bill of lading weight show that shippers bill the approximate
net weights as the gross weights zinc that they totally or partially
disregard the tare The possibility that this is the practice of ship
pers is conceded on behalf of one respondent A departure from
this practice is indicated by the instances in which the gross weight
of a shipment is arbitrarily billed by the shipper at the convenient
round figure of 130 pounds per bale in disregard both of the tare

and of the actual weight of the raw silk itself
Whatever the explanation of the manner in which the bill of lad

ing weights are arrived at by the shippers the fact is that such
bill of lading weights are false This fact is not controverted by
respondents except for argument predicated upon misinterpretation
of statement in evidence and upon the discredited conclusions of a

sales pamphlet that while en route the raw silk may accumulate suf
ficient weight in the form of moisture to explain the differences

shown in appendix A

In the case of raw silk from China the gross weight of the bale

is stencilled on each bale before shipment Along with the ship
ments of Japanese raw silk discharged at Los Angeles and included
in appendix A a customs inspector weighed approximately 300 bales

of Chinese raw silk contemporaneously discharged at that port from
the same vessels His testimony is that invariably the bale

weights lie obtained never varied a pound from the stencilled

weights There is no showing or indication of different suscepti
bility to moisture between Japanese and Chinese raw silk

Upon the record the conclusion that the bill of lading weights
concerned are false is amply established

The examination of customs files covering shipments of com

modities other than raw silk consisted of a spot check that is
following a general examination of ships manifests and selection of
a group of different commodities considered to afford instances in
which differences between commodity descriptions in the bills of

lading and in the entry papers could be readily shown the docu

ments for only a few shipments of each commodity in the group
were segregated and examined This course of examination was

also followed in connection with various commodities described simi
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larly in the bills of lading and entry papers but whose values as

shown by the consular invoices and entries required exaction of

higher rates under respondents tariff than those applied The in

vestigators repeated testimony is that the exhibits prepared by
them are merely illustrative of a great number of other similar false

billings which their examinations disclosed No effort was made by
them to select for exhibit shipments which would display the great
est amount of saving in transportation charges to the consignor or

consignee due to the false billing concerned nor except in one in

stance to select for exhibit the shipments of any particular shipper
or consignee

In addition to the examination of documents of a substantial

number of shipments photographs of labelled cases were taken and

pencilled sketches of case labels and of stencilled case inscriptions
descriptive of the contents of the case were made1e In some in

stances the investigators inspected the merchandise contained in

loose or torn wrappings and in opened cases These photographs
and sketches presented in evidence and the investigators testimony
relative to visual inspections abundantly corroborate the facts of

false billing established by comparisons of bills of lading with entry

papers
In connection with a few of the exhibits showing shipments of

commodities other than falsely billed raw silk whose values re

quired billing under different items and at higher rates than those

applied respondents question the accuracy of the investigators tar

iff interpretation directing attention to stamped notations on the

bills of lading reading for example Metalware value not exceed

ing 175 per 40 cubic feet Although conceding the true 40cubic

foot value of the shipment to exceed that stated in the notation
respondents contention is that such notation serves to justify the

lower tariff rate charged on the theory that the shipper released the

shipments value to obtain the lower rate No tariff provision author

izes released value rates by respondents in the case of the shipments
covered by these exhibits and at most such notations have no other

effect than to restrict the shipper to the value stated in the event

of claims for loss or damage Moreover the bills of lading contain
no such notation on many shipments of the class concerned

Asfor example shipments billed as cotton goods 10h the case labels or Inscrip

tions of which conspicuously indicate the contents of the cases to be woolen goods 1 e

glores and mittens woolen knitted 22 M Numerous trade associations sponsored

by the Japanese Government inspect and certify to the contents of cases of export mer

ebandise An extensive practice by these associations Is to paste one or more labels

indicating In the English language the contents of the case on the ends thereof
nShipments of bamboo blinds 13 M billed as bamboo poles 10 M or bamboo

ware 30 M and imitation pearl beads 20 M billed as glassware 11 M
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Respondents question the accuracy of the investigators interpreta
tions and conclusions in connection with exhibits presented on vari

ous other argumentative grounds Analysis of these grounds in

relation to the exhibits set fgrth in appendix B shows them to be

patently untenable and discussion thereof would unnecessarily
lengthen this report

There is no doubt that the false billings of raw silk and other com

modities exhibited and considered in this report are merely disclosed

instances of an habitual billing practice knowingly and willfully
engaged in by many shippers in the two trades concerned for the gain
accruing to them and their consignees from the difference in transpor
tation charges and the resultant advantage over their competitors
Reference is made by respondents to the fact that some of the exhibits

show this gain or undercharge to be small and the argument is ad

vanced that the exhibited false billings as a whole are therefore due to

mistake and of such unimportance as to relieve respondents of any

statutory culpability This argument fails of persuasion however
in view of the substantial differences in transportation charges in the

ease of the majority of the shipments exhibited and the cumulative

rewards resulting to the shippers and consignees from their persistent
pursuit of the unlawful billing practice engaged in by them The per

shipment undercharges on the raw silk shipments exhibited and shown

in appendix A range in amount up to 15324 The bills of lading of

many shipments of commodities other than raw sill fail to segregate
the measurements of different commodities comprising the shipment
and since the customs duty is assessed according to value neither do

the entry papers furnish this measurement information concerning the

falsely billed portion or portions of the shipment For these reasons

the amounts of undercharges due to the false billing concerned in the

case of such shipments are not ascertainable The undercharges range

up to slightly more than 258 per shipment on the shipments exhibited

in appendix B on which these amounts are ascertainable

Respondents disclaim knowledge of any false billings and seek to

explain this by assertions that in the routine receipt and delivery of

cargo they are confined by practical difficulties to the representations
stated by their shipperpatrons in the bills of lading brought to them

for signature or in the shippers memoranda furnished them for prep
aration of the bills of lading Briefly these practical difficulties are

stated to be confusion on the pier if cargo were to be checked with its

billing limited time within which cargo maybe kept on the pier intense

activity on the pier at time of vessel arrivals necessity for undelayed
deliveries of shipments to importers and unfamiliarity of respondents
delivery clerks and checkers with respondents joint tariff Respond
ents stress the fact that they do not see the consular invoices or the
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customs entries and that the customs permits do not show thecommod

ity values They admit that comparison by them of a copy of the

consular invoice with thebill of lading at thetime ofshipment in Japan
or at the time of delivery in theUnited fitates would completely prevent
false billing but they assert that consular invoices are confidential and

therefore are not available to them This is not a fact controlling per

sons in interest of which a transporting carrier is one nor persons to

whom the shipper or consignee may give or display a copy Sugges
tion that respondents establish a weighing and inspection agency to

guard against false billings such as other groups of carriers maintain
andthatthe expense of maintaining such an agency would be compen
sated for by the prevention or recovery oflosses in their transportation
charges is replied to on their behalf by statements that such an effort

by them would notbe practical
The facts and circumstances of record show that for a considerable

length of time respondents have had little or no concern for the

accuracy of billings under their tariffs and that they have com

placently disregarded the fact that by law they are charged with

the duty of exercising every reasonable diligence in this connection

This duty is in no sense lessened because reasonable adherence to it

entails difficulty and may be burdensome Their disregard for this

duty is particularly evidenced by the false billing of shipments
delivered by them after the receipt of the Commissions order of

investigation of December 29 1939 and by exhibits presented at the

further hearing in New York on June 21 and 22 1940 covering ship
ments carried subsequent to the close of the New York hearing
March 21 1940 Their persistent failure to inform or even attempt
to inform themselves through the media of entry papers inquiries
of shippers customs officers or importers labels stencils visual ob

servatiou or by other means which normal business resource and

acumen should dictate is proof that they knowingly and willfully
keep themselves in ignorance of the false billings concerned The

reason for this course of conduct by respondents is that each of

them is aware that any effort on its part to insist upon true billing
would itumediately result in loss of patronage to another respond
ent As stated on behalf of one respondent in this connection while

misbilling in the trade certainly calls for carrier action in the

future no one line can hope to put into effect stringent precau

tionary measures without putting itself in a bad competitive position
and it would be ruinous for one line to attempt to weigh and in

11 Shipping Act 1916 section 16 Second providing that it shall be unlawful for any

subject carrier to allow any person to obtain transportation for property at less than

the regular rates or charges then established and enforced on the line of such carrier by

means of false billing false classification false weighing false report of weight or by

any other unjust orunfair device ormeans
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spect cargo where others are not following the same practice A

principle sanctioned by reason and adopted by law is that one charged
with a duty who purposely keeps himself in ignorance in order

to deny actual knowledge is estopped to deny knowledge of what

he could learn by his exercise of reasonable diligence Spurr v

United States 174 U S 728 735 Armour Packing Company v

United States 209 U S 56 C St P M O Rwy Co v United

States 162 Fed 835 212 U S 579 United States vIC R Co 303

U S 239 United States vM97i atski7 Fed Supp 313 317 77 Fed

2d 357

By exhibits it is shown and by stipulation it is admitted that ship
ments of the same commodities as those falsely billed by some ship
pers are accurately billed by other shippers and that the higher
applicable tariff transportation rates and charges are collected from

the latter shippers Thus for the same transportation services per
formed under similar circumstances and conditions the record is that

different rates and charges are paid by the two classes of shippers
There is accordingly undue and unreasonable preference and undue

and unreasonable prejudice between persons and unjust discrimination
between shippers for which respondents are responsible and answer

able for violation of section 16 First and section 17 of the statutel

Concerning the issue of violation of section 15 of the Shipping
Act 1916 the record is that no attempt has ever been made or con

sidered by respondents at any time during the several years of the

existence of their conference agreements to enforce important pro

visions thereoftIndeed the view is warranted that in allowing false

v Section 16 First providing that it shall be unlawful for any subject carrier to

make or give say undue or unreasonable preference or advantage to any particular
person locality or description of traffic In any respect whatsoever or to subject any

particular person locality or description of traffic to any undue or wares sonahle preju

dice or disadvantage In nny respect whatsoever section 17 providing in part that no

subject carrier shall demand charge or collect any rate sae or charge which is

unjustly discriminatory between shippers
36 Clause 4 In the event of any party to this agreement granting any of the concessions

mentioned hereafter Ga acceptance of freight at less than the actual gross weight or

measurement to shippers directly or Indirectly or in the event of any party committing

a breach of faith or performing any act orcausing the performance of any act which

Is in any way contrary to the spirit and letter of this agreement or which in any way

or manner ormethod has for its object the subversion of the purposes and intentions of

this agreement then the remaining lines stay if they so decide declare the

defaulting line to have rrned to be at member
Clause 7 Each party to this agreement hereby pledges himself to faithfully adhere to

and fulfill the provisions of this agreement and further will not seek to

subvert orofnde any of the terms of this agreement
Clause 10 of Agreement No 150 Inasmuch as it will be imnible to ascertain or

measure the amount of damages which the parties hereto will suffer by reason of the

breach of this agreement the parties hereto expressly agree that the damages suffered

thereby by each party hereto shall be and they hereby are liquidated at a pro rata part

based on the number of parties hereto not including the party committing the breach of

a sum equal to four times the amount of the freight or other compensation which the
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billing there may be concurrence by respondents pursuant to a tacit

understanding between them differing from the express provisions of

their conference agreements and joint tariff and in derogation thereof

Upon the instant record however we are not prepared to conclude

that the common disregard by respondents of their conference pro
visions and joint tariff and their common allowance of false billings
establish as a fact that there is an agreement between them to so

disregard and allow

Much of respondents argument is addressed to the absence and

asserted need of regulations by us which would make the false bill

ings concerned impossible This argument even approaches a posi
tion on the part of respondents that they are free of condemnation

for violation of section 16 or 17 unless and until such regulations are

prescribed They urge that the instant proceeding be dismissed for

lack of proof of violation and offer to cooperate in any reasonable

manner in the promulgation of appropriate regulations3s In this

connection admission is made on behalf of several of respondents
that steps might be taken by them to clarify the joint tariff by mak

ing classifications more specific by clarifying tariff rules and avoid

ing unnecessary valuation questions that existing joint tariff items

are ambiguous or insufficient and should be enlarged in number and

scope and in effect that certain of their tariff items and rules should

be revised to conform to workable practice Additionally it is clear

upon the record that changes should be made by respondents to effect

conformity between their tariff rules and their bill of lading provi
sions A mixed shipment rule in their tariff made applicable to

party committing such breach shall receive for transportation of any cargo with respect

to which such breach shall occur providing however that the maximum damages for

any one breach shall be 425000
uSuch appropriate regulations respondents suggest should provide that in some way

they should be given the benefit of the consular invoice although It is stated that if

only the production of the invoice were required there might be unequal treatment accorded

to shippers by the several lines that under the ample power of the Commission there
should be prescribed by it regulations effecting the remedy which remedy should be

a practical one and should avoid to the maximum extent any obstruction to the normal

and rapid flow of import merchandise into this country that the Commission should

require the respondents to set up a weighing measuring and inspection bureau and
that it the carriers are to enter into a comprehensive program of checking bills of

lading and customs documents the Commission should set a minimum limit below

which a carrier should not have to go in collecting additional freight As respects raw

silk shipments over their lines a suggestion by one respondent is that in connection with

any regulation laid down by the Commission it should obtain from the Bureau of

Standards or some other reliable source astatement of the possible extent of the moisture

absorption and allow the possible variation as leeway from the bill of lading weight
Statements In such suggestions are We consider that in this proceding the objects of the
carriers and the Commission are identical To establish practices whereby mfsbilling of

all sorts may be discouraged and the revenues of the carriers protected that Upon
the full record developed In the course of these hearings the Commission should be able
to prescribe uniform rules for the guidance of all carriers in the detection and prevention
of the abuses disclosed and we are willing to leave the prescription of rules for the
future to the Informed judgment of the Commission

2 U S M C
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shipments in one container is desirable By tariff rule respondents
should require as a condition of the contract of transportation that

a copy of the consular invoice be furnished or displayed to them

Reasonably adequate personnel and means for checking weighing
measuring and inspecting cargo to insure compliance with their

statutory obligations should at all times be provided for by them

Respondents conference agreements when filed and approved mani

festly contemplated every proper effort on their part to accomplish the

details of management through adequate tariff items and rules and
if and as found necessary by them through amendments to the con

ference agreements themselves Their problems in this connection

are not more difficult than those encountered and solved by other

carriers In their conference capacity the respondents collectively
have even more extensive opportunities available to them in this

coneition through joint and relatively economical means and methods

found feasible by carriers in other trades The duties and responsi
bilities placed upon carriers by sections 16 and 17 are not to be

transferred to the regulatory body and respondents will be expected
to promulgate their own regulations Any assistance of the Com

mission applied for and actually shown by them to be necessary will

be given
We conclude and decide that each of respondents namely American

President Lines Ltd Kawasaki Kisen Iabushiki Kaisha Kokusai

Kisen Kabushiki Kaisha Nlitsui Bussan Kaisha A P Moller Nippon
Yusen Kaisha Osaka Syoseu Iiaisva Wilhelm Wilhelmsen and Yama

shita Kisen Kabushiki Kaisha is shown upon the record in this pro

ceeding to allow persons to obtain transportation for property at less

than the regular rates and charges currently established and enforced

by it by means of false billing in violation of section 16 Second

of the Shipping Act 1916 as amended to give undue and unreason

able preference to particular persons and to subject particular per
sons to undue and unreasonable prejudice in violation of section 16

First of that act as amended and to charge and collect rates and

charges which are unjustly discriminatory between shippers in vio

lation of section 17 of that act as amended An order will be

issued requiring respondents to cease and desist from the aforesaid

violations

2 US C
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ORDER

At a Session of the UNITED STATES MARITIME COMAIIS

SION held at its office in Washington D C on the 15th clay of

November A D 1940

No 561

IN THE MATTER OF RATES CHARGES AND PRACTICES OF CARRIERS

ENGAGED IN TRADES FROM JAPAN TO UNITED STATES

By its orders of December 29 1939 and June 13 1940 the Conl

mission having instituted a proceeding into and concerning the law

fulness under sections 16 17 and 15 of the Shipping Act 1916 as

amended of rates charges and practices of carriers made respondents
by said orders and full investigation of the matters and things in

volved in said proceeding having been conducted and the Commis

sion on the date hereof having made and filed a report containing its

conclusions and decision thereon which said report is hereby referred

to and made a part hereof
It is ordered That respondents American President Lines Ltd

Kawasaki Kisen Iabushiki Kaisha Kokusai Kisen Kabushiki Kai

sha Mitsui Bussan Kaisha A P Moller Nippon Yusen Kaisya
Osaka Syosen Kaisya Wilhelm Wilhelmsen and Yamashita Kisen

Kabusliki Kaisha be and each of said respondents is hereby noti

fied and required to cease and desist and hereafter abstain from the

violations by them of section 16 Second section 16 First and

section 17 of the Shipping Act 1916 as amended herein found

By the Commission
SEAL Sgd W C PEET Jr

Secreta y
2 IT



UNITED STATES MARITIME COMMISSION

No 559

S H IiRESS Co

V

BALTIMORE MAIL STEAJfSIIIP COMPANY PANAMA PACIFIC LINE
ET AL

Submitted June 13 1940 Decided Deeeatber 10 1910

Rate charged on candy from New York N Y to ports in Hawaii found unreason

able Reparation awarded and reasonable rate for fnhue prescribed

Albert IT Nelson and Albert J Freese for complainant
M G de Queredo Robert ALaitchhardt and George E Tannage

Jr for defendants and intervener Atlantic and GulfHawan
Conference

S H Richter for Roosevelt Steamship Co

REPORT OF THE COMMISSRW

BY TIM COMMISSION

Complainant filed exceptions to the report proposed by the examiner

Our conclusions differ somewhat front those recommendedby him

The complaint filed November 29 1939 alleges that defendants

rate on candy from New York N Y to ports in Hawaii is in violation

of sections 16 and 18 of the Shipping Act 1916 Reparation and a

Ieasonable rate for the future are requested
Defendant American President Lines wbich participates in the

tariff publishing the assailed rate moved to dismiss the complaint on

the ground that none of the shipments involved moved over its line

Thismotion is denied inasmuch as rates for the future are in issue

The shipments seven in number consisted of hollow mold candy
moved in February 1939 weighed 14067 pounds measured 2023
cubic feet and were released to a value not exceeding 25 cents per

I Matson NariKanmi Company and American President Lines Ltd

450 2 U S ll C



S H KRESS CO V BALTIMORE MAIL S S Co 451

pound They were transported by Panama Pacific Line tinder refrig
eration to San Francisco Calif and Alatson Navigation Company
under ordinary stowage to Hawaii Charges were collected based on

it rate of 21 per 40 cubic feet that is 14 per ton weight or measure

ment plus 50 percent or 7 per ton for refrigeration to San Francisco
applicable on candy and con feetiouery released to a value not exceeding
25 cents per pound

Complainant seeks reparation to the basis of a joint through rate

which would have applied oil tine shipments had they moved tinder

refrigeration to Hawaii namely 55 per ton of 2000 pounds on

refrigerated cargo it o s Had the shipments moved locally to San

Francisco and beyond the applicable combination rate would have been

23 per weight ton refrigerated to San Francisco and G75 per ton
weight or measurement ordinary stowage beyond plus it transfer

charge stated to be 161 cents per 100 pounds The charges collected
106209 compare with 38685 at the 55 rate sought and 52636 at

the combination rate plus transfer charges The local refrigerated rate

to San Francisco is 2 per ton higher than the local unrefrigerated rate

whereas the differential of 7 per ton applied for the same service at

the through rate tinder attack

In explanation of the lower combination rate defendants main

tain that the local rate of 23 per weight ton to San Francisco is

depressed by rail and railwater competition comparing it with car

load rates on candy ranging from 2980railwater to 4220 rail
aucl a lassthancarload unrefrigerated rate of 8260 applying from

eastern seaboard territory to San Francisco They also point out that

the candy item embraces all types of candy in relation to which the

hollow mold variety is but a small portion that hollow mold candy is

bulky and light measurigtq 7 times its weight and content that if the

55 rate sought were applied to all of complainantsshipments of

candy the revenue thereon would be greater than that derived from

the rate charged This contention is without merit During 1938

and 1939 candy shipments made by complainant to Hawaii via defend

ants on which the assailed rate was charged weighed 88054 pounds
nneasured 5964 cubic feet and yielded313730revenue Charges
at tlne 55 rate would have been242149 Effective May251939 after

complaints were received by defendants this rate was changed to 40

weight or measurement on basis of which the charges would have

been5964
Without question service which includes refrigeration of a shipment

throughout its entire route is superior to service according refrigera
aion over only a part of the route The rate sought of 5o per weight
ton was voluntarily established has been applied to certain shipments
of complainant and in the absence of convincing evidence to the con

2 U S Al C



452 UNITED STATES MARITIME COMMISSION

trary it must be presumed to be reasonable Ordinarily n o s rates

are among the highest in the tariff and there is nothing of record to

justify the fact that the specific commodity rate here assailed is on a

higher level

No proofof undue preference or prejudice was presented

Upon this record we find that the rate assailed was and for the
future will be unreasonable to the extent it exceeded or may exceed
55 per ton of 2000 pounds that complainant made the shipments
above described that it paid and bore the charges thereon and has been

damaged thereby to the extent of the difference between the charges
paid and those which would have accrued at the rate herein found

reasonable and that it is entitled to reparation in the sum of 67524
An order awarding reparation will beentered

2 U S Mc



ORDER

At a Session of theUNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 10th day of December

A D 1940

No 559

S H KRESS Co

4 v

BALTIMORETNIAILSTEAMSHIP COMPANY PANAMA PACIFIC LINE ET AL

This case being at issue upon complaint and answers on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of record

a report stating its conclusions decision and findings thereon which

report is hereby referred to and made aparthereof
It is ordered That defendant Baltimore Mail Steamship Company

Panama Pacific Line be and it is hereby authorized and directed

to pay to complainant S H Kress Co New York N Y on or before

30 clays after the date hereof the sum of 67524 as reparation on

account of the unreasonable charges collected on theshipments involved

herein and

It is further ordered That defendants according as they participate
is the transportation be and they are hereby notified and required to

cease and desist on or before February 1 1941 and thereafter to abstain

from publishing demanding or collecting for the transportation of

candy as described herein from New York N Y to ports in the Terri

tory of Hawaii a rate in excessof55per ton of2000 pounds
By the Commission

SFAL
Sgd W C PEET Jr

Seereta7y



UNITED STATES MARITIME COMMISSION

No 556

IN THE MATTER OF THE NEW YORK AND PORTO RICO STEAMSHIP COM
PANYWATERMAN STEAMSHIP CORPORATION AGREEMENT

Sit bmitted January 13 1910 Decided Dreember 131910

Agreement between The New York and Porto Rico Steamship Company and

Waterman Steamship Corporation found subject to section 15 of the Shipping
Act 1916 Carrying out such agreement without approval as required by
section 15 found in violation of that section

Burton 11 White for respondents
William Cattron Rigby for Government of Puerto Rico and Depart

ment of the Interior Rene A Stiegler for Board of Commissioners

of the Port of New Orleans and St Louis Chamber of Commerce
E H Thornton for New Orleans Joint Traffic Bureau and J D

Younwn for New Orleans Public Belt Railroad Protestants

REPORT OF THE COyM1gsrON

BY THE COMMISSION
This proceeding was instituted upon protestsI on our own motion

by order entered November 21 1939 to determine the status of re

spondents The New York and Porto Rico Steamship Company here

inafter called Porto Rico Line and Waterman Steamship Corpora
tion hereinafter called Waterman under Section 15 Shipping Act
1916 as amended in connection with an agreement executed Septem
ber 1 1939 the status of said agreement and if subject to our juris
diction the lawfulness thereof Provisions of the agreement requiring
consideration are as follows

Whereas the party of the first part has determined to withdraw from its

GulfPuerto Rican southbound general freight service including some passenger

service for the period of ten years beginning on or before October 15th 1939

Filed on behalf of The Government of Puerto Rico The Department of the Interior
and Board of Commissioners of the Port of New Orleans New Orleans Joint Traffic
Bureau and New Orleans Public Belt Railroad intervened supporting Protestants

2 U S M C 453
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in which business over a period of years it has built tip a good will of substantial

value equal at least to the amount hereinbelow spvifiavl and

Whereas the party of the second part which also has operated for a period of

years a GulfPuerto Rican service desires to purchase said good will for the

amount hereinbelow specified and to have and obtain for itself all of the benefits
which will naturally result from such purchase

Now therefore it is agreed by and between the said parties as follows

The party of the first part hereby sells assigns transfers and sets over abso

lutely unto the party of the second part its successors and assigns and the party
of the second part hereby purchases from the party of the first part the good
will of the party of the first part in its aforesaid GulfPuerto Rican southbound

service for the Period of ten years beginning on or before October 15th 1939
for the consideration of Three Hundred Thousand Dollars 30000000 of

which Thirty Thousand Dollars 3000001 is paid on the signing of this

agreement and the balance of which is to he paid in animal installments of

Thirty Thousand Dollars 30000101 each on September 1st of each year

beginning with 1940 Provided that if the party of the first part or some sub

sidiary affiliate or associated organization of the party of the first part should

enter the said service before the expiration of said ten year period then the

said annual payments shall cease and the party of the second part shall not be

further obligated therefor

In recognition of respondents right to submit the agreement for

approval ourorder also contemplated an inquiry into and concerning
its lawfulness Respondents however have not exercised that right
consequently we will consider only the status of the agreement and

of the parties
Section 15 contemplates that every agreement between common car

riers by water or modification thereof among other things con

trolling regulating preventing or destroying competition shall be
filed with us for approval If objectionable for certain stated reasons
any agreement may be disapproved cancelled or modified

At a hearing at New Orleans La December 20 1939 respondents
appeared specially stating that on December 19 a petition for a

declaratory judgment to set aside our order of investigation was filed in
the United States District Court Eastern District of New York based
on jurisdictional and other grounds and moved that the heating be

deferred pending the decision of that court The request was denied

Respondents offered no testimony in their own behalf nor did they
have witnesses available from whom information concerning the

agreement could be obtained
The subject matter first came to our attention when an agreement

executed May 22 1939 was filed for approval pursuant to Section 15

The issuance of a report determining the status of the agreement was however
deferred After a decision of the District Court denying the Commissionsmotion to dis
miss 32 Fed Sup 539 application was made by the Commission to the United States
Circuit Court of Appeals Second Circuit for a writ of prohibition On July 3 1940 the
latter court refused the writ although expressing its view that Itappears clear that the
District Court lacks jurisdiction Upon rehearing of the motion to dismiss before the
District Court on October 10 1940 respondents petition was dismissed
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wherein Porto Rico Line undertook to discontinue its commoncarrier

service from the Gulf fora period of ten years in consideration of pay

ments by Waterman of a minimum of 30000 annually at the end of

each annual period based on an annual volume of cargo aggregating
140000 tons with provision for additional compensation on a sliding
scale basis if cargo transported exceeded 140000 tons Waterman also
was accorded the privilege of discontinuing service should traffic fall
below 100000 tons annually and if subsequently service was resumed
of extending the tenyear term by whatever period of time it did not

operate If the term were extended an adjustment of compensation
upon a prescribed formula would be made That agreement contained
admissions of competition insufficient cargo for two separate services
heavy financial losses and specific provisions restricting competitiona
The agreement also provided that if approval was not granted
oil or before July 1 1939 orby such later date as may be agreed upon
parties shall stand relieved of all obligations thereunder Hearing
thereon was held Docket No 535 June 23 1939 The limitation
of time was extended to August 5 1939 On August 7 counsel re

quested that action be deferred ending further advices Thereafter
r The pertinent provisions are as follows
whereas each of said parties Is operating a steamship service with weekly competitive

callings from ports of the Gulf of Mexico to Puerto Rico and
Whereas due to the fact that the obtainable cargo is not sufficient to support the said

two separate services each of said companies to sustaining a heavy financial lose in

maintaining Its said service and

Now thervfore subject to approval by the United States Maritime Commis
sion the said parties do hereby agree together as follows

1 The party of the first part covenants and agrees to cease all steamship otwrations
southbound from the Gulf of Mexico to Puerto Rico for a period of ten years beginning
five weeks after the approval hereof by the UnitedStates MRrItime Commission
Provided hoverer That If the Lykes Line now operating from certain Gulf ports to Puerto
Rico should operate during the said tenyear period a steamship service between the
Atlantic ports north of Hatteras and any of the Puerto Rican ports then the party of the
first part shall have the privilege of establishing and maintaining services between Puerto

Rico and such of the Gulf ports as then are served by the said Lykes Line which privilege
shall continue only so long as the Lykes Line shall operate between the north Atlantic

ports and Puerto Rico In connection with said cessation of its operation the party of
the first part sbail turn over and deliver to the party of the second part as far as Is

reasonably feasible the good will and patronage of the service so to be terminated
2 The party of the second part agrees not to operate any steamship services during the

tenyear period between the Atlantic ports north of Hatteras and Puerto Rico unless some

line or lines presently operating between Atlantic Ports and Puerto Rico should become a

competitor of the party of the second pnrt in its service between the Gulf ports and Puerto
Rico in which event the party of the second part shall stand released from its foregoing
obligation to abstain from operating between the north Atlantic ports and Puerto Rico

As long during said tenyear period as the party of the first part is engaged in transport
ing ran anger from Puerto Itico to the Gulf the Marty of the second part shall carry Bald

commodity only in its regular liner service and at regular liner rates
3 Fach of the parties hereto agrees that the herein appearing restrictions upon com

petitive operations by It shall apply to and Include not only its operations but also the
operations of all of Its subsidlarles affiliates and associated organizations and further
that any infringement by any such subsidiary affiliate or associated organization shall
have the same effect ns if it had been by such party
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the following letter from counsel dated September 8 1939 transinit

ting copy of the agreement now under investigation was received

I send you herewith as information blue copy In duplicate of an agreement
dated September 1 1939 whereby The New York and Porto Rico Steamship
Company has sold to Waterman Steamship Corporation the good will of its

GulfPuerto Rican southbound service for the sum of 300000 of which 30000
was paid on signing with the balance to be covered by nine annual installments

of M000 each

The agreement between these two companies dated May 22 1939 which was

the subject matter of hearing in Docket 535 has expired by its own limitations

by reason of which it would appear to be in order to mark that proceeding
terminated on your records inasmuch as the subject matter thereof no longer
exists

The service of Porto Rico Line was terminated with its last sailing
on or about September 9 1939 Prior thereto with some exceptions
vessels of each respondent had sailed from New Orleans on the same

day of each week Protestants claimed that such service did not best
serve the interests of either shippers or carriers and that they sought
without success a staggering of sailings by each line Refusal it
was said was influenced by the keen competition for traffic which
existed between respondents It was also said that between May 22
and September 1 Porto Rico Lines carryings had decreased ma

terially that the traffic ofWaterman had increased and that insofar
as Porto Rico Line wasconcerned its alleged good will was of doubt
ful value It should be noted that under the latter agreement as in
the first one the withdrawal of service covered only a period of ten

years and that the withdrawal left Waterman without any competi
tion from the ports it served

The agreement of May 22 appears to have been predicated upon
the competition between respondents and the insufficiency of cargo
to support two separate services which resulted in alleged financial
losses by both carriers Insofar as Waterman is concerned the elim
ination of competition the prospect of more cargo and all increase
in its gross revenue were primary objectives The withdrawal of its

only competitor would be of inestimable value Porto Rico Line nat

urally sought compensation That agreement also indicated a desire
to transfer to Waterman as far as is reasonably feasible the good will
and patronage of the service so to be terminated The value to he
attributed to good will was thus minimized That counsel should
later claim the agreement of September 1 involved only a sale of
good will not subject to our jurisdiction is anomalous Certain of
the restrictive provisions of the first agreement were omitted from the
second one but the objectives accomplished under the latter are iden
tical with those originally sought While the proceeding in Docket
No 535 was dismissed 2 U S D1 C 215 negotiations concerning the
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subject matter of the agreement therein involved continued and were

concluded by the execution of the latter agreement Assuming good
will only was involved the contract would be of doubtful validity
without an express or implied agreement or understanding not to

compete within the specified term In Gehl v IIebe Co 276 Fed 271
it was said that good will would not be transferred if the grantor
remained at liberty to carry on and contend for the very business as

to which the good will of the former owner had by its conveyance

passed to another In Metropolitan Book v St Louis Diepatch Co
149 U S 436 the Supreme Court of the United States recognized
good will as all asset and therefore of value but said that it is tan

gible only as an incident as connected with a going concern or business

having locality or name and is not susceptible of being disposed of

independently See also Sommeerx v Comnii sioners of Internal Rev

enue 63 Fed 2d 551 Pfleghae Heber Specialty Co v Blair 30

Fed 2d 614 in re LeslieJude Co 272 Fed 856 No tangible
property of any description passed to Waterman Porto Rico Line
withdrew as a common carrier from the Gulf The good will which
it had built up and which attached to the business through its name

or through the companyspersonal contacts was lost to it as long as

it stayed out of the trade Were it not for its undertaking to stay out
of the trade there would be a serious question whether there had been
a lack of consideration for the cash payments by Waterman The
installment method of payment and the specific provision for cessation
of payments by Waterman if the vendor or some subsidiary affiliate
or associated organization should enter the service before the expira
tion of the tenyear period further indicate that a primary objective
of the agreement was the elimination of competition and that these

payments were to be considered compensation to Porto Rico Line

during the time it refrained from operating on the route

We find that the agreement of September 1 1939 is one which con

trols regulates prevents and destroys competition in the Puerto Rican
trade and that the said agreement is subject to our jurisdiction under
section 15 of the Shipping Act 1916 as amended We further find
that respondents carried out portions of the said agreement before ap
proved by us as required by section 15 and that their failure to secure

such approval was in violation of that section Respondents will be

expected immediately to submit the agreement for action under that
section Pending compliance the record will be held open
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No 540

IN RE INLAND WATERWAYS CORPORATION AND MISSISSIPPI VALLEY
BARGE LINE COMPANY

Submitted May 2 1940 Decided December 17 1940

Respondents are common carriers by water in intercoastal commerce and are

engaged in the transportation of passengers or property on a through
route as defined in section 2 of the Intercoastal Shipping Act 1933
Reduction in rate on alcoholic liquors not shown to be unlawful Order

entered discontinuing this proceeding

David E Scoll for the Commission
Nuel D BeZnap H J Niemann and IV A Obip7iant for Inland

Waterways Corporation operating the Federal Barge Lines

Harry C Ames Sr and 3f C Pearson for Mississippi Valley
Barge Line Company

Frank Lyon and J A Stumpf for AmericanHawaiian Steamship
Company JosepA 0 Geary for members of the Gulf Intercoastal

Conference H G de Queredo and IV H Carney for members

of the intercoastal Steamship Freight Association and R H

Speeker for Luckenbach Gulf Steamship Company Inc

REPORT OF THE COMMISSION

BY THE COMMISSION

Exceptions were filed by respondents to the examinersproposed
report and oral argument was had The findings recommended by
the examiner are adopted herein

By order dated July 7 1939 we instituted this investigation to

determine whether the respondents Mississippi Valley Barge Line

Company and the Inland Waterways Corporation operating the
Federal Barge Line common carriers by water are subject to our

jurisdiction in so far as they engage in the transportation of cargo
between New Orleans La and Mississippi Ohio and Missouri River

points when such cargo is received from or is destined to Pacific
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Coast ports via Gulf intercoastal carriers and moves under propor
tional rates and should therefore file their rates under section 2 of the

Intercoastal Shipping Act 1933 as amended and if the respondents
are so subject to our jurisdiction whether the reduction made by
them in their proportional rates on alcoholic liquors no s carloads
destined to Pacific Coast ports is reasonable

Respondents transport general cargo in barges between New Or

leans and various ports on the Mississippi River and its tributaries

They publish local porttoport and proportional rates between the

ports served by them which are not on file with us and joint through
commodity rates to and from Pacific Coast ports in connection with

intercoastal carriers which are on file The proportional rates gen

erally lower than the corresponding local rates apply to or from

shipside at New Orleans when the goods are destined to or received

from Pacific coast ports Local bills of lading are prepared by the

shipper on forms furnished by the carrier the name of theoncarrier

being shown as the consignee and the ultimate consignee indicated by
notation

Shipments moving under proportional rates receive the same

physical handling as those moving under joint through rates and

respondents either receive the goods at or deliver them to the inter

coastal steamship companies docks or absorb the cost of transfer

between their docks and those of the steamship companies Arrival

notices are issued by the originating carrier to the oncarrier and
in many instances the freight charges of one are collected by the other

and remitted after each shipment or on a weekly basis The shipper
is required to arrange for the carriage beyond In advertising and

soliciting business the shipper is advised by the carriers that through
transportation is available under a combination of porttoport rates

of the Gulf lines and proportional barge line rates In short the

only differences between cargo moving under proportional rates and

that moving under joint through rates are in the billing and the fact

that the shipper must arrange for theoncarriage prior to its receipt
from the originating carrier when cargo moves under proportional
rates In neither case is any physical intervention of the shipper
required at the transshipping points Proportional rates are estab

lished for competitive reasons to move through traffic and the fact

that determines their applicability is the final destination of the goods
If transportation terminates at New Orleans local rates are assessed

but if it continues to Pacific coast ports proportional rates are

applied
Respondents contend that there is no agreement or understanding

with the Gulf lines with respect to the establishment of these pro

portional rates or for the transshipment of this traffic On the con
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trary it appears that the two groups fig these rates after discussion

with each other at a level where the through charges are competitive
with other forms of transportation between the same origin and

destination points Inasmuch as our order of July 7 did not allege
section 15 no finding of a violation thereof will be made at this time

However it should be borne in mind by respondents that they are

subject to the provisions of this section without the necessity of any
previous finding by us

Respondents clearly are subject to our jurisdiction with respect to

shipments billed through under joint rates and the questions pre
sented are whether they are subject with respect to shipments billed

to or from New Orleans at proportional rates and whether the pro

portional rates must be filed with us Section l of the Shipping Act
1916 as amended insofar as pertinent reads as follows

The term common carrier by water in interstate commerce means a

common carrier engaged in the transportation by water of passengers or prop
erty on the high seas or the Great Lakes on regular routes from porttoport
between one state territory district or possession of the United States and any

other state territory district or possession of the United States or between
places in the same territory district or possession

The pertinent parts of sections 1 and 2 of the Tntercoastal Shipping
Act 1933 reads as follows

The term common carrier by water in intercoastal commerce for the pur

poses of this Act shall include every common and contract carrier by water

engaged in the transportation for hire of passengers or property between one

State of the United States and any other State of the United States by way
of the Panama Canal

Somox 2 That every common carrier by water in intercoastal commerce

shall file with the United States Shipping Board and keep open to public in

spection schedules showing all the rates fares and charges for or in con

nection with transportation between intercoastal points on its own route and

if a through route has been established all the rates fares and charges for or

in connection with transportation between intercoastal points on its own

route and points on the route of any other carrier by water

Respondents contend that the words high seas apply only to the

term common carrier and not to the words transportation of pas

sengers or property and therefore that they do not come within the

scope of section 1 of the 1916 Act inasmuch as their vessels do not

actually travel upon the high seas Respondents further contend

that the filing requirements of section 2 of the 1933 Act do not apply
since the transportation involved does not constitute a through route

as defined in that section They state that a distinction should be

made between a through route and a through movement and contend

that the former is synonymous with common arrangement as used

in the Interstate Commerce Act We frequently have held that

carriers need not actually go upon the high seas or the Great Lakes
2 US M C
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to be subject to our jurisdiction Intercoastal Kates to and from
Berkeley and Emeryville Calif 1 U S S B B 365 Intereoastal In

vestigation 1935 1 U S S B B 400 Similar decisions have been

made by the courts in cases involving other Federal statutes In

Fosterv Davenport et al 22 How 234 the Supreme Court held that

a tugboat operating entirely within the territorial waters of the State

of Alabama was engaged in the foreign and coastwise trade because

it assisted vessels engaged in those trades Respondents contend that

they are not within the scope of section 1 of the Shipping Act 1916
but no decision thereon is necessary in view of our findings herein

At the oral argument one of the attorneys for respondents stated

that he did not believe respondents vessels were licensed in the coast

wise trade and that if the findings recommended by the examiner

were carried to a logical conclusion these vessels would have to be

licensed He stated further that he considered this factor controlling
and that if the vessels were not licensed in the coastwise trade they
could not be considered as a prolongation of a voyage on the high
seas By letter received after argument which by agreement was

made a part of the record we were advised by respondents that all

of their towboats have been granted licenses in the coastwise trade

The Interstate Commerce Commission in dealing with similar situ

ations has consistently held that an intrastate carrier by rail becomes

subject to its jurisdiction by transporting cargo moving in interstate

commerce Such decisions have been sustained by the Supreme Court

on numerous occasions Baer Bros v Denver and B G B K Co
233 U S 479 Cinm N O and Tex Pae By v Int Cam Comm
162 U S 184 U S vErie KCo280 U S 98

In Intercoastal Investigation 1935 supra it was said

If there is an original and continuing intention to ship goods by water tom

one State of the United States to another by way of the Panama Canal as

appears to be here the case the commerce is intercoastal and its character as

such is not changed by the mere accidents or incidents of billing or number

of lines participating In the transportation It is well settled that the inten
tion of the shipper as to the ultimate destination at the time the cargo starts

is the test of its character though broken transported by more than one carrier
or moving on through or local bills of lading

As has been shown hereinbefore it is a requirement of law that every

carrier engaged in intercoastal transportation shall publish post and file with

the department its rates and charges for or in connection with such trans

portation For this reason an understanding between carriers for interchange
of traffic does not and cannot make the line of one carrier to the understanding
a mere continuation extension or agency of the other To permit this would

tend to defeat the purpose of the act that carriers not otherwise subject to the

act shall when participating in intercoastal transportation become subject to

the act Every route must have a published rate on file with the department
If a single carrier performs the entire transportation service between two

points the rate is a terminal rate However if a through route has been
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established and two or more carriers perform the transportation service as

Is here the case the rate is a through rate which may be the sum of sepa
rately established factors or an amount jointly published by all the partici
pating carriers

Respondents at the oral argument pointed out that the order insti

tuting this investigation fails specifically to allege violation of sec

tion 1 of the 1933 act and that consequently they cannot be made sub
ject to an order based on that section Our order of July 7 1939
which instituted the investigation contained the following paragraph
It is ordered That under authority of section 22 of the Shipping Act 1916

the Commission on its own motion hereby institutes a proceeding of investi

gation to inquire into the facts concerning the status of the abovementioned
carriers and the lawfulness of their rates rules and regulations applicable on

alcoholic liquors from various ports served by these carriers to New Orleans
when destined to Pacific Coast ports to establish such facts and argument of
record and to make such order or orders respecting compliance by said com
panies with said statutory requirements and the Commissions tariff regula
tions as may be warranted

A preceding paragraph of the order recited the fact that it ap
peared that respondents are common carriers by water in interstate
commerce within the meaning of section 1 of the Shipping Act 1916
as amended The Intercoastal Shipping Act 1933 defines the term
common carrier by water in intercoastal commerce as including
every common and contract carrier by water engaged in the trans
portation for hire of passengers or property between different states
of the United States by way of the Panama Canal Any doubt con

cerning the scope of the investigation clearly is dispelled by the

wording of the paragraph of the order quoted above

It cannot be doubted that respondents are engaged in intercoastal
transportation Intereoostal Rates to and from Berkeley and Emery
ville California supra and Intracoastal Investigation 1935 supra

Respondents premise their second contention that there is no

through route on C S v Munson Steamship Line 283 U S 443
seeking to distinguish cases such as B O v Settle 260 U S 166
and other railroad cases The Munson Case dealt with a shipment
which moved by rail to a port and by water beyond The Supreme
Court found that the transportation did not constitute a common

arrangement under section 1 of the Interstate Commerce Act There
is no requirement that there must be a common arrangement in the

shipping acts That case therefore is not in point The test here is
whether there is a through route The wording of the two acts leads
to the inescapable conclusion that there is a difference in the nature
of the arrangement or transportation contemplated in each case

Our predecessor has defined a through route as an arrangement ex

pressed or implied between connecting carriers for the continuous
2 U S M C
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carriage of goods from an originating point on the line of one car

rier to destination on the line of another Intercoastal Investigation
1935 supra A similar definition was adopted by the Interstate

Commerce Commission in Through Routes and Through Rates 12

IC C 163 where it was found that a through route is an arrange

ment express or implied between connecting railroads for the con

tinuous carriage of goods from the originating point on the line of one

carrier to destination on the line of another Through carriage im

plies a through rate This through rate it not necessarily a joint
rate It may be merely an aggregation of separate rates fixed inde

pendently by the several carriers forming the through route such

as in this case where the through rate is the sum of the locals on

the several connecting lines or is the sum of lower rates otherwise

separately established by them for through transportation
This latter case has been cited with approval by the Supreme Court

in St Louis S W By Co v United States 245 U S 136 While the

existence of an agreement is emphatically denied by respondents it

is obvious there is an implied arrangement within the meaning of

the above definition

Effective in June 1939 a reduction of 6 cents per 100 pounds was

made in respondents proportional rate on alcoholic liquors destined

to the Pacific Coast It appears that the reduction was made after

conference with the Gulf carriers after which the latter reduced their

local porttoport rates 10 cents and respondents reduced their rate

6 cents or a total reduction of 16 cents which equalized a reduction
made in the transcontinenttal rail rate from the various points served

by respondents We suspended the reduction made by the Gulf Lines

and similar reductions made by the Atlantic carriers and after inves

tigation found them not unlawful TVestbouwl Alroholic Liquor
Rates 2 U S Al C 199 No evidence was introduced in the present
proceeding to show that the reduction in the rates on alcoholic

liquors made by respondents was unreasonable or otherwise unlawful

We conclude and decide that respondents are common carriers in

intercoastal commerce that a through route as defined in section 2

of the 1933 Act has been established and that the reduction in the

rate on alcoholic liquors has not been shown to be unlawful Since

the Transportation Act 1940 will require rates of respondents con

cerning their interstate operations on inland waters to be on file on

and after January 1 1941 an order with respect thereto will not be
issued An order discontinuing the proceeding will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 17th day of
December A D 1940

No 540

IN RE INLAND WATERWAYS CORPORATION AND MISSISSIPPI VALLEY
BARGE LINE COMPANY

This proceeding instituted by the Commission on its own motion
having been duly heard and full investigation of the matters and

things involved having been had and the Commission on the date

hereof having made and entered of record a report stating its con

clusions and decision thereon which report is hereby referred to and
made a part hereof
It is ordered That this proceeding be and it is hereby

discontinued

By the Commission

SEAL
Sgd W C PEET Jr

Secretary
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No 597

EMBARGO ON CARGO BETWEEN NORTH ATLANTIO AND GULF PORTS

Submitted December 20 1940 Decided December 23 1940

Embargo by Agwilines Inc ClydeMallory Lines on all commodities oBered
for transportation between United States North Atlantic ports and United
States ports on the Gulf of Mexico found unreasonable and ordered canceled

Charles P Reynolds for respondent

REPORT OF THE COMMISSION

BY THE COMMISSION
This is a proceeding on the Commissionsown motion concerning

the lawfulness of an embargo by respondent Agwilines Inc Clyde
Mallory Lines a common carrier by water in interstate commerce
on all commodities offered for transportation between or via Atlantic
coast ports on the one hand and Houston and Brownsville Texas
on the other By our order of December 18 1940 herein respondent
is required to show cause under sections 16 and 18 of the Shipping
Act 1916 as amended why in the public interest the embargo should
become effective

The embargo is in the nature of a circular dated December 17
1940 at New York N Y effective December 26 1940 and on later

sailing dates The cause of the embargo is stated in the circular to
be suspension of service It also announces same service as in the

past will be maintained between New York and the ports of Charles

ton Jacksonville Miami Rey Nest and Tampa At the hearing
it developed that respondent proposes by means of the embargo to

completely abandon service to and from the Gulf It has filed no

tariff supplement canceling the rates for the transportation of com

modities between the ports involved It participates in joint
through rates with railroads and neither it nor railroads have filed
cancelation of rates with the Interstate Commerce Commission
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Respondent submitted figures showing heavy financial losses over

a period of years and very little profit at any time on its Gulf opera
tions It justifies withdrawal of service on that ground alone and

takes the position that the Commission has no jurisdiction to com

pel it to maintain service between the ports in question It asserts

that it is a common practice in the coastwise trade to issue embargoes
withdrawing service

An embargo is an emergency measure to be resorted to only where

there is a congestion of traffic or when it is impossible to transport
freight offered because of physical limitations of the carrier Boston

Wool Trade Association v M d M Transportation Company
1 U S S B 32 No such condition has been shown in this case

Even if an embargo were the proper medium of abandoning service

the short prior notice given by the embargo in question works an

unreasonable hardship on the public
Section 2 of the Intercoastal Shipping Act 1933 governing com

mon carriers in the coastwise trade provides that such carriers shall

file and post schedules showing all their rates fares and charges
for or in connection with transportation that no change in such

rates fares and charges shall be made except by the publication
filing and posting of new schedules which shall become effective not

earlier than 30 days after date of posting and filing and that no

carrier shall engage in service as a common carrier by water unless

and until schedules as provided in the section have been duly and

properly filed and posted While the foregoing provisions do not

specifically require that such schedules shall be canceled upon with

drawal of service or before withdrawal of service they clearly con

template that such schedules shall serve as notice to the Commission
and the public of the services maintained and the charges therefor

It follows that the maintenance by common carriers of schedules of

rates for services they do not perform cannot be justified Inter

coastal Investigation 1935 1 U S S B 400 449 Since no changes
in rates duly filed may be made on less than 30 days notice except
by special permission of the Commission for good causeshown with
drawal of service without the filing of schedules with statutory notice

canceling the rates therefor is an unreasonable practice
We find that the embargo by respondent is unreasonable An

order requiring its cancelation will be entered Respondent should

file schedules canceling its rates for the services to be withdrawn

upon statutory notice or upon such shorter notice as may be

authorized by us
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 23rd day of
December A D 1940

No 597

EMBARGO ON CARGO BETWEEN NORTH ATLANTIO AND GULr PORTS

This case being at issue and having been duly heard and full

investigation of the matters and things having been had and the

Commission on the date hereof having made and entered of record
a report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof
It is ordered That respondent be and it is hereby notified and

required to cancel effective on or before December 26 1940 its em

bargo dated December 17 1940 on all freight offered for transpor
tation between or via Houston and Brownsville Tex on the one hand

and Atlantic ports on the other

By the Commission
SEAL

Sgd W C PEET Jr

Secretary



UNITED STATES MARITIME COMMISSION

No 549

Jos G NEWINGER Co
V

AMERICANHAWAIIAN STEAMSHIP CO

Submitted December 9 1940 Decided January 14 1941

Rate charged on teasels in less carloads shipped from San Francisco Calif
to Philadelphia Pa found unreasonable Reparation awarded

Harry P Mulloy and James S Benn for complainant
J A Stwmpf and H G de Quevedo for defendant

REPORT OF THY COMMISSION

BY THE COMMISSION

A proposed report waswaived by the parties
By complaint filed September 7 1939 it is alleged that the double

firstclass rate of 8 per 100 pounds charged by defendant on a ship
ment of teasels weighing 5397 pounds forwarded July 12 1937 from

San Francisco Calif to Philadelphia Pa on which the charges were

paid September 7 1937 was unreasonable Reparation is sought on

basis of an anyquantity rate of 250 per 100 pounds which was

subsequently established Rates will be stated in cents per 100

pounds
After complaint was filed but prior to the hearing defendant filed

a special docket application seeking authority to pay reparation on

basis of a lesscarload commodity rate of 349 contemporaneously
applicable via transcontinental rail lines This application which

was denied was incorporated in the record herein by stipulation
Teasels are a vegetable growth used in making Christmas wreaths

They are valued at 19 cents per pound fobCalifornia are packed
in wooden boxes 7 x 7 x 8 feet and have a stowage factor of approxi
mately 150 cubic feet

Complainant in addition to relying upon the contemporaneous
rail rate makes a comparison with rates on similar commodities
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moving in the same trade For instance on a dried flower known as

babies breath the rate ranged from 22612 in 1936 to 260 at date

of hearing It is used for the same ornamental purposes as teasels

and weighs about the same but it is more susceptible to danage and

is about 212 times as valuable Tobacco stems are accorded the same

rate as babies breath

Defendants are willing to pay reparation on basis of the contem

poraneous rail rate of349 That rate is now 372 and defendants

present commodity rate on teasels is 260 anyquantity Defendants

witness testified that both the rate on babies breath and the present
rate on teasels are depressed by rail competition

Upon this record we find that the rate assailed was unreasonable to

the extent it exceeded a rate of349 per 100 pounds that complainant
received the shipment above described that it paid and bore the

charges thereon and has been damaged thereby to the extent of the

difference between charges paid and those which would have accrued

at the rate herein found reasonable and that it is entitled to repara
tion in the sum of 24340 An order awarding reparation will be

entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 14th day of

January 1941 A D

No 549

Jos G NEIDINGER CO

V

AMERICANHAWAIIAN STEAMSHIP CO

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and the

Commission on the late hereof having made and entered of record

a report stating its conclusions decision and findings thereon which

report is hereby referred to and made a part hereof
It is ordered That the defendant AmericanHawaiian Steamship

Cobe and it is hereby authorized and directed to pay to complainant
Jos G Neidinger Co of Philadelphia Pennsylvania on or before

30 days after the date hereof the sum of 24340 as reparation on

account of unreasonable charges collected on the shipment involved

herein

By the Commission

SEAL Sgd W C PEST Jr
Secretary



UNITED STATES MARITIME COMMISSION

No 579

LANE STAR BAG BAGGING COMPANY INC

y

SOUTHERN STEAMSHIP COMPANY AND MOOREMAciK GULF LINES INC

Submitted December 14 1940 Decided January 14 1941

Rate charged on old bags and bagging from Philadelphia Pa to Houston Texas

found notsubject to the Commissions jurisdiction Complaint dismissed

Jamey J Shaw and M S Lindsay for complainant
Robert Eikel Julian M King T D OBrien and R B Wallace for

defendants

REPORT OF THE COMMISSION

BY THE COMMISSION
No exceptions were filed to the report proposed by the examiner

and his recommendations are adopted herein

By complaint filed June 24 1940 it is alleged that the rate of 32

cents per 100 pounds on old bags and bagging from Philadelphia Pa
to Houston Texas between April 27 1938 and March 18 1939 was

unreasonable and unduly prejudicial in violation of sections 18 and

16 respectively of the Shipping Act 1916 Reparation is sought
Rates will be stated in cents per 100 pounds

At the hearing complainant introduced evidence concerning one

shipment stating that it was typical of all the shipments involved

The paid freight bill covering this shipment separates the 32cent

rate charged into ocean charge 29277 cents loading charge 175
cents and switching charge 973 cents The shipment was deliv

ered to consignees premises by Houston Belt Terminal Railroad

The rate charged was a joint oceanrail rate concurred in by the rail

line and was filed with the Interstate Commerce Commission The

tariff provided that shipments for Houston would be billed for rail
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delivery unless instructions to the contrary were received prior to

loading in or on cars at Houston docks The bill of lading covering
the shipment had no instructions for dock delivery

We find that the assailed rate is not subject to our jurisdiction and

an order dismissing the complaint will be entered
2 U S M 0



ORDER

At a Session of the UNITED STATES MARITIME COM
MISSION held at its office in Washington D C on the 14th day
of January A D 1941

No 579

LONE STAR BAG BAGGING COMPANY INC

Z

SOUTHERN STEAMBIIIP COMPANY AND MOOREMACK GULF LINER INC

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi

gation of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record
a report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof
It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission

SEAL Sgd W C FEET Jr
Secretary




