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UNITED STATES MARITIME COMMISSION

No 653

THE EAST ASIATIO COMrANY LnHTED

v

AKTIEBOLAGET SVENSKA AMERIKA LINIEN SWEDISH AMERIOAN LINE

ET AL
1

Submitted November 2 191fJ Decided January 9 1947

Respondents refusal to admit complainant to conference membership found to

beunjustly discriminatory and unfair as between complainant and respondents
and to subject complainant to undue prejudice and disadvantage

Ifcomplainant be not admitted to full and equal membership in the conference

consideration will be given to disapproval of the conferenc agreement
Failure of the conference to advise the Commission of the record vote upon

the denial of complainant s application for membership with a full statement

of the reasons therefor found to be a violation of the conference agreement
and respondents instructed to comply therewith in the future

Oharles S Haight for complainant
Oletus Keating and David P Dawson for respondents Aktiebolaget

Svenska Amerika Linien Swedish American Line Aktiebolaget
Svenska Amerika Mexiko Linien Swedish America Mexico Line

Det Forenede Dampskibs Selskab Copenhagen Scandinavian
Ameri a Line Moore McCormack Lines Inc American Scantic
Line and Rederiaktiebolaget Transatlantic Transatlantic Steam

ship Company Ltd

1 Aktiebolaget Svenska Amerika Linien Swedish American Line Aktiebolaget Amerika

Mexiko Linien Swedish America Mexico Line Compagnie Maritime BeIge Lloyd Royal

S A Cunard White Star Limited Den Norske Amerikal1nje AjS Oslo Scandinavian

America Line Ellerman s Wilson Line Limited Wilson LineGdynia America Shipping
Lines Ltd Gdynia America Line Moore McCormack Lines Inc American Scantlc

Line N V NederlandschAmerikaansche Stoomvaart Maatschappij Holland American

Line Holland Amerika Lijn Reueriaktlebolaget Transatlantic Transatlantic Steamship

Company Ltd United States Lines Company United States Lines and North Atlantic

Baltic Freight Conference

3 U S M C 1



2 UNITED STATES MARITIME COMMISSION

REPORT O THE COMMISSION

By THE COMMISSION
Exceptions to the examiner s proposed report were filed by certain or

the respondents and the matter was argued orally Our conclusions
agree with those of the examiner

Complainant alleged that it has been refused admittance to North

Atlantic Baltic Freight Conference U S Maritime Commission
Agreement No 1610 which governs the parties thereto in the trans

portation of cargo from North Atlantic ports of the United States
either direct or via transshipment to ports in Danzig Free State Den
mark Estonia Finland Iceland Latvia Lithuania Norway Poland

Sweden and continental and Russian ports served via the Baltic
We are asked to order responents to admit complainant to full and

equal membership in the conference and in the event we lack such

jurisdiction that 1 the conference be adjudged a monopoly and
combination in restraint of trade in violation of the anti trust laws
of the United States and in violation of sections 14 15 ando16 of the

Shipping Act 1916 and 2 that an order be entered disapproving the
conference agreement

Before discussing the basic merits of the case we shall dispose of two

collateral issues raised by respondents It is contended first that an

agreement between complainant and respondent Gdynia America
Line disqualifies complainant for membership in the conference and
for equitable relief from the Commission On March 19 1946 com

plainant wrote Gdynia merica Line at the latters request assuring
that line that complainant aside from UNRRA cargo would not take
commercial cargo to or from Polish ports and Othat under such cir

cumstances it was complainant s understanding that Gdynia America
Line would support complainant s application for membership in the
conference The Gdynia America Line never opposed complainant s

admission either before or after this letter was written Complain
ant s witness testified that as early as 1939 when it was decided to

resume service between New York and Copenhagen it was complain
ant s intention to serve Cop nhagen only

The letter in question the existence or which was unknown to

respondentsuntilproduced at the hearing is characterized by respond
ents attorney as a bribe and a fraud and as a secret and illegal
agreement which should have been filed with the Commission
pursuant to section 15 of the Shipping Act 1916 Furthermore it is

urged that the conference was entitled to know of the understanding
as it would have had an important bearing on complainant s applica
tion Suffice it to say that the conference agreement contains no

provision limiting the member lines to any specific port or ports and

3 U So M C



THE EAST ASIATIC CO LTD V SWEDISH AMERICAN LINE 3

the conference therefore cannot either limit the service of its members

to certain ports or insist upon its members serving all ports within the

conference range It follows that even if the conference had known

of the letter from complainant to Gdynia America Line there would

have been no legal justification in the absence of other factors for

respondents refusing to admit complainant to the conference
We are of the opinion that the letter referred to above was merely

a confirmation of the original and continuing intention of complain
ant to serve Copenhagen only and wasnot an agreement contemplated
by section 15 of the Shipping Act 1916

The second contention is that the examiner erred in refusing to

direct complainant to produce thecontract covering the sale ofBaltic

America Line complainant s subsidiary to Gdynia America Line
about 1930 The purpose of the request to examine the sales agree
ment was to determine whether there was any provision restricting
complainant from thereafter operating in the U S North Atlan
tic Baltic trade The sales agreement is immaterial however inas
much as the possible violation thereof was a matter of concern to

Gdynia America Line only and not to the conference As already
stated Gdynia America Line has never opposed complainant s

application
The East Asiatic Company Limited was incorporated in Denmark

in 1898 and is a commercial organization as well as a common carrier
A subsidiary Russian American Line operated between U S North
Atlanticports and Baltic ports from 1907 to 1 17 and another subsi

diary Baltic America Line resumed such service in 1920 and operated
until the line was sold about 1930 to respondent Gdynia America
Line a Polish company as already stated In1939 complainant
decided to reenter the trade when conditions warranted As the result
of the war in Europe complainant did not inaugurate a direct New
York Copenhagen service but decided to have its vessels operating
in the U S Pacific coast Baltic trade call at New York in each
direction This was discontinued when Denmark was invaded on

April 10 1940
The first of complainant s vessels to lift cargo at New York in

1940 was the Anwrik a which carried about 50 tons when she sailed
on February 27 Between 100 and 150 tons were booked for the

Europa on her scheduled sailing of April 13 1940 but the sailing
was canceled because of the invasion of Denmark The commence

ment of the New York Copenhagen service in 1940 was adyertised in
the United States in English and Danish newspapers by press re

leases and in bulletins to travel agencies throughout the country
In addition receptions w re held on board the vessels at New York

3 U S M C
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Although the advertising was directed to passenger traffic cargo was

solicited by telephone from shippers and forwarding agents

Respondents maintain that the transportation of the 50 tons of

cargo of the Amerika in February 1940 cannot constitute a regular
service This of course presupposes that the booking of the cargo

for the Europa should not be considered inasmuch as that vessel

never sailed Although the conference agreement in effect in 1940

U S M C Agreement No 147 provided for the admission of only
such carriers as were operating regularly in the trade Article 7 of

the present agreement provides that an applicant is eligible for mem

bership if 1 he is engaged in a regular service or 2 presents
reasonable evidence of intention and ability to engage in a regular
service

Complainant s fleet consists of 16 vessels and 3 more are building
These it is stated are sufficient for all of complainant s various serv

ices and additional vessels will be chartered if justified by increased

traffic An experienced staff is maintained at New York and a pier
is leased in Hoboken N J At the close of the calendar year 1945

complainant s assets totalled 50 000 000 Up to the date of hearing

complainanthad made 4 sailings from New York to Copenhagen with

combination cargo and passenger vessels and 8 additional sailings
were scheduled for the remainder of the year
It is contended by respondents however that complainant s service

is a stop gap pending the revival of trade in other areas served by it

and that itwill cease after shipments of UNRRA cargo to Poland are

discontinued This is denied by complainant although it is readily
admitted that UNRRA cargo is being carried in large quantities
United Maritime Authority UMA which controlled Allied shipping
during the war period handled relief cargo to Europe until the return

ofmost of the vessel tonnage to its owners on March 2 1946 When

its first application for membership in the conference was filed on

July 3 1945 complainant had no way of knowing what the situation

would be as to UNRRA cargo after UMA ceased to function and it

was not until approximately March 2 1946 that consideration was

given to the possibility of obtaining UNRRA cargo for Gdynia
The fact that all staterooms on complainant s vessels are outside is

an indication to respondents that the vessels were designed for use in

tropical waters Another point made is that the passenger accommo

dations are in excess of the normal requirement for the New York

Copenhagen run Considerable stress is laid upon the further fact

that complainant did not solicit cargo between the time of its applica
tion in July 1945 until after the middle of June 1946 The reason

given by complainant is that it considered it to be improper to solicit
3 U S M C
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cargo until it wasadmitted to the conference Furthermore after the

third application for membership wasdenied on March 20 1946 com

plainant began negotiations with respondent Scandinavian America

Line with a view toward having the latter withdraw its objection
to complainant s admission to the conference Advertising in trade

papers and journals was begun when the negotiations were un

successful

Complainant became a member of the Trans Atlantic Passenger
Conference D S M C Agreement No 120 and of the Atlantic

Conference D S M O Agreement No 7840 early in 1946 and

has agreed to maintain a regular service between D S North Atlantic

ports and Baltic ports It should be observed also that the principal
office of complainant s Dnited States agent the wholly owned East

Asiatic 00 a California corporation has been moved from Oalifornia
to New York City

We are convinced and so find that complainant has presented
reasonable evidence of its intention and ability to engage in a regular
service between D S North Atlantic ports and Oopenhagen Our
conclusion makes it unnecessary to decide whether complainant was

engaged in a regular service in that trade prior to the war

As there are no contract rates in the trade at the present time re

spondents claim that complainant is not prejudiced by n t being ad

mitted to the conference and that it can meet the competition of the

conference lines on equal terms Although it is true that there are no

contract rates in the trade at the present time our records show that

there were such rates up to September 7 1939 Based upon its ex

perience as a shipper as well as a carrier complainant states that

shippers always have contract rates in mind and ordinarily will not

patronize non conference lines because they desire stability in the

trade Complainant believes therefore that membership in the con

ference would increas its business We find that complainant is being
subj cted to undue and unreasonable prejudice and disadvantage in

violation of section 16 of the Shipping Act 1946

One of respondents objections to complainant s admission to the
conference is that the lines already in the trade can handle all the

cargo normally moving and that there is no reason to hope for an

increase in traffic in the near future Complainant takes a more opti
mistic view and maintains that world conditions will increase the
movement of cargo Respondents exhibits show that the present
movement is in excess of the pre war volume Wehave held however
that adequacy of existing service is not sufficient reason to justify re

fusal of admission to a conference as otherwise the existing lines could
perpetuate a monopoly by continuing t maintain adequate service

3U 8 M C
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lVaterman S S Oorp v Arnold Bernstein Line 2 U S M C 238 As

complainant s operations between New York and Copenhagen are

already established admission to the conference will not increase the

vessel tonnage in the trade

Article 9 of the conference agreement requires the conference to

advise the Commission of the record vote where application for mem

bership is denied with a full statement of the easons therefor This

wasnot done in complainant s case and the secretary of the conference

admitted that it is never done This is a clear violation of the agree
ment and the conference will be expected to conform to the terms of

the agreement in the future

We find 1 that complainant is entitled to membership in the

conference under consideration on equal terms with the respondents
2 that the agreement is unjustly discriminatory and unfair as be

tween complainant and respondents and subjects complainant to un

due prejudice and disadvantage in violation ofsection 16 of the Ship
ping Act 1916 and in contravention of section 15 thereof and 3

that the failure of the conference to advise the Commission of the

record vote when complainant s application for membership was de

nied with a full statement of the reasons therefor was a violation of

the conference agreement No violation of section 14 of the Act has
been shown

Respondents will be allowed 30 days within which to admit com

plainant to fulland equal membership in the conference failing which

consideration will be given to the issuance of an order disapproving
the agreement

By the Commission

SEAL Sgd A J WILLIAMS

Secretary
WASHINGTON D C January 9 19J i

3U S M C



UNITED STATES MARITIME COMMISSION

No 652

RATES BETWEEN PIACES IN ALASKA

Submitted May 14 1941 Deeided October 14 1947

Respondents in so far as they furnish ship to shore and shore to ship services

at vessel anchorages in Alaska are subject to the Shipping Act 1916 as

amended and the Intercoastal Shipping Act 1933 as amended where they

do not perform or participate in the line haul of the ocean carrier

Mat ter remanded for further proceedings

S J TVettrick for respondent Lomen Commercial Company
David E Scoll for Alaska Development Board and Territory of

Alaska Ralph J Rive1s for Territory of Alaska George Rogers for

Price Administrator 01nt1 O Victor for United States Smelting
Refining and Mining Company and Ralph L Shepherd for Seattle
Traffic Association interveners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by intervener Alaska Development Board to

the examiner s proposed report and the matter was argued orally
Our conclusions differ from those recommended by the examiner

We instituted this investigation on our own motion into and con

cerning the lawfulness of respondents 1 rates fares charges regula
tions and practices relating to or connected with the transportation

of property between places within the Territory of Alaska Lomen

Commercial Company hereinafter referred to as Lomen was the

only respondent to appear at the hearing Alaska Development
Board Territory Of Alaska Prlce Administrator United States

Smelting Refining and Mining Company and Seattle Traffic Asso

ciation intervened

1 Lomen Commercial Company Kotzebue Sound Lighterage Company Nortbern Com
mercial Company Sblsbmaref Native Lighterage Kuskokwim Freight Service Sarah Sumi

Freighting Service Chas A Traeger Kobuk Navigation Company and Alaska Rivers

Navigation Company
3 U S M C
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In so far as the particul r question here under consideration is

concerned the operations of Lomen will be taken as representative of

all the respondents where they perform ship to shore and shore to

ship service and do not perform or participate in the line haul of the

ocean carrier
Lomen is an Alaskan corporation engaged in various activities

among which is the holding out of itself to the public as a carrier

between anchorages adjacent to Nome and other places on the Seaward
Peninsula on the one hand and those towns on the other hand

The tra ffic handled is principally cargo transported by Alaska Steam

ship Company from Seattle Washington destined for Nome At

Nome the water is so shallow that the vessels of the ocean carrier

anchor from about 11 2 to 3 miles from shore and at other places the

distance is as much as 9 miles Cargo unloaded at the Nome anchorage
is placed in Lomen s barges which are towed by Lomen s tugs to a

revetment at the mouth of the Snake River and adjacent to Lomen s

warehouses Lomen unloads the barges and delivers the cargo to the

consigilees Cargo located at Nome or other outports and destined
outbound by water is transported by Lomen to the respective anchor

ages for transshipment to the ocean carrier
Under its tariffs and bills of ladiiig the comrrlOn carrier obligations

of Alaska Steamship Company begin and cea e at the end of ship s

tackle at anchorage on southbound an northbound traffic respectively
and its rates do not include any costs beyond that point Alaska

Steamship Oompany is not a party to the proceeding and no contention
is made that it has any obligation to perform the ship to shore service

Upon discharge of the cargo from its vessels the ocean carrier de
livers to Lomen the freight bills or copies thereof for the haul from

Seattle to anchorage the charges usually being prepaid Where they
have not been prepaid Lomen collects and remits to the ocean carrier its

charges There is an understanding between the ocean carrier and
Lomen that the latter will perform the ship to shore service where
a shipper does not instruct otherwise and there is an agreement be

tween them as to the manner in which cargo losses damages and

shortages are to be borne under cer ain conditions Lomen has estab

lished a schedule of rates by quoting a certain perc ntage with ex

ceptions applicable to specific commodities of the rates published in
the ocean carrier s tariff covering the transpbi tation from Seattle to

anchorage Lomen sTat s include not only the transportation between

ship and shore but also the terminal handling prior or subsequent to

delivery
The examiner found that the operations under discussion were

lighterage and that we had po jurisdiction over them inasmuch as

3 U S M C
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RATES BETWEEN PLACES IN ALASKA 9

the legislative history of th Shipping Act 1916 shows that Congress
purposely excluded lighterage from the definition in section 1 of

other person subject to this act which is as follows any person
not included in the term Icommon carrier by water carrying on the
business of forwarding or furnishing wharfage dock warehouse or

other terminal facilities in connection with a common carrier by
water

As originally worded section 1 of the bill vhich eventually became

the Shipping Act 1916 included lighterage in the d finition of other

person subject to this act This type of operation was eliminated

however upon protests of concerrs engaged in such business in the port
of New York where lighterage was primarily from railroad piers in

Jersey City to warehouses in New York and subsequent lighterage
from such warehouses to piers located on both theNew York and the

New Jersey portions of New York harbor Congress thus did not

intend to give us jurisdiction over those who pertorm the separate and
distinct service of lighterage for 01 on behalf of common carriers or
in connection with common carriers On the other hand our jurisdic
tion is plenary over common carriers irrespective of whether acces

sorial services ordinarily rendered by an other person subject to this
act may be perfornled by the common carrier It must be determined
therefore whether Lomen is a common carrier by water in interstate

commerqe lhich is defined in section 1 of the 1916 act as follows
a common carrier engaged in the transportation by water of passen

gers or property on the high seas on regular routes from

port to port between one State Territory District or possession of the
United States and any other Territory District or posses
sion of the United States or between places in the same Terri

tory
Neither the fact that Lomen uses facilities called lighters or that its

services are limited in their geographical scope is determinative of
Lomen s status which can be appraised only by an examination of
what it does Lomen holds itself out to transport any commodity for
the general public on regular routes between ship and shore Itmakes
its own contracts of charges or rates which are entirely separate from

any control by the ocean carrier and it assumes liability to shippers for
loss of or damage to cargo The faqt that Lomen has a joint agree
ment with the ocean carrier as to the disposition of such claims does not

change its relations with the public Also merely because Lomen per
forms the business of furnishing wharfage dock warehouse or other
terminal facilities does not preclude it from being a comllon carrier

by water The Intercoastal Shiping Act 1 33 contemplates the per
formance of such services by common carriers by water and requires

3 U S M C
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them in filing their schedules to state separately each terminal or

other charge privilege or facility granted or allowed

The evidence is conclusive that there are two services jointly accom

plishing the carriage behveen Seattle and Nome or the other outports
The entire transaction coilstitutes transportation on a regular route

on the high seas and between a port in the State of Washington and

a port in Alaska Each of these services is common law carriage
Considering Lomen s service alone it is regular Alaskan Rates 2 U

S M C 558 580 and the routes bet veen ship and shore are on the

high seas InRe Thames River Line 1931 1 U S S B 217 Amer

ican Peanut Gorp v M M 1 00 et al 1925 1 LT S S B 90 See

also Manila Prize Cases 1903 188 U S 254

In defining a common carrier by water in interstate commerce

Congress made a distinction between transportation between States

and other States Territories Districts and possessions on the one

hand and intraterrit rial transportation on the other hand As to

the former the transportation must be between ports whereas in

the latter it is between places This distinction must be given its

full meaning Congress Vas aware of the lack of ports and of the

different kind of transportation to be encountered in the territories

and possessions and intentionally used a term which would be all

inclusive Itwas realized that there would be transshipment at places
with destinations at ports or other pl ces

Lomen performs common carrier operations between two places
within the Territory of Alaska and under the facts disclosed we find

that it is a common carrier by water in interstate cOlllmerce as that

term is defined in section 1 of the Shippillg Act 1916 and therefore

subject to our jurisdiction
An appropriate order will be entered remanding the case to the

trial examiner for a supplemental report consistent with this deci

sion
3 u s M c



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Wa hington D C on the 14th day of October
A D 1947

No 652

RATES BETWEEN PLACES IN ALASKA

This proceeding having been instituted by the Commission on its
own motion and without formal pleading and having been duly
heard and submitted by the parties and full investigation of the
matters and things involved having been had and the Commission
on the date hereof having made and entered of record a preliminary
report containing its conclusions and decision as respects jurisdiction
in the matter which report is hereby referred to and made a part
hereof

It is ordered That this matter be and it is hereby remanded to the
trial examiner for a supplemental report consistent with the report
hereinabove referred to

By the Commission

SEAL Sgd A J WiLLIAMS

Secretary



UNIrED STATES MARITIME COMMISSION

No 648

P40IFIC COAST EUROPEAN CONFERENCE AGREEMENT

AGREEMENTS Nos 5200 AND 52002

SuhmittedSeptern1Jer 1 1947 Decided January 1 1948

Agreement No 52002 increasing the admission fee from 250 to 5 000 is d1

approved

The retroactive penalty provisions of respondents contract rate system found

to be unlawful The balance of the system found to be lawful

The unanimous voting rule inAgree ent No 5200 found to be lawful

Oluil7Juers Graha1n for respondentS
Wendell BergeWallace Howland James E Kilday William H

lI erson HeniyH Foster Jr Walter P Oombs and DonH Banks
for Antitrust Division United States Department ofJustice Oharles

B Bowling Richard F McOarthy Oharles W Buay arid Henry A

Oockrum for United States Department of 1griculture Harold H

Yowng James O Nelson and Paul M Zeis for Upited States Depart
ment of Commerce and Robert O Neill for Caiifornia Fruit Growers

Exchange interveners
R F Ahem for Rosenberg Bros Co George S Beach and Robert

J Marsh for Canners League of California John O Duckwall for

Oregon Washington Horticultural Export Councll Rate Committee
J R larper for Dried Fruit Association of California Harry H el
feTich for American Fruit Grow rsRobert K Hunter for Board of

State Harbor CommissionerS of the State of Ca1ifornia 0alhoun E

1OJobsen for Los ngeles Chamber of Commerce Leonard R Keith
for California Packing Corporation JlfTMS A Keller for Pactfic
CoastCement Institute H A Leatart for AmericanPotash Chemical

Corporation J d Montgomery and Earl S William8 for California
Growers andShippers ProtectiveLe gue O lV Mownt for California

Grape Growers and Shippers AssoCiati il and Di Giorgia Fruit

Corp ation R09 rt L McGill for Mutual Orange Distributors M J

SU Ka n
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McOarthy for Pacific Coast Customs Freight Brokers Association

Eugene A Reed for Oakland Chamber of Commerce and Walter A
Rohde for San Francisco Chamber of Commerce

Joseph J Geary and Allan E Oharles for Pacific Westbound Con

ference intervener Parker McOollester for Havana Steamship Con
ference and other conference interveners Roscoe H Hupper and Bur
ton H White for Trans Atlantic Associated Freight Conferences

John B Jago and Paul D Page for the Commission

REIORT OF THE CO l1MISSION

By THE COMMISSION
Exceptions were filed to the examiner s proposed report by the11ari

time Commission s Solicitor Departmellt ofAgriculture Department
of Commerce and the Department of Justice and the matter waa

argued orally Our conclusions differ somewhat from the recom

mendations of the examiner
This is an investigation instituted upon our own motion to deter

mine 1 whether proposed modification Agreement No 52002
to Article 11 ofPacificCoast European Conference Agreement Agree
ment No 5200 increasing the dmission fee of members from 250
to 5 000 should be approved 2 whether Agreement No 5200 should
be cancelled or modified because of the restrictions contained in Article
10 thereof which limited admission to the conference to those per
sons firms or corporations regularly engaged as common carriers by
water in the trade covered by the agreement and 3 whether the

agreement should be cancelled or modified for any other cause which

might appear upon the hearing of this proceeding At the hearing
respondents 1 contract rate sy sterri and the rule in Agreement No
5200 requiring that decisions thereunder be determined by unanimous
vote were assailed After due notice a further hearing was had on

those issues Since the hearings respondents filed and the Commis
sion approved Agreement No 52004 which modified Article 10 by
eliminating the restriction mentioned above so that common carriers

regularly engaged orgiving substantial and reliable evidence of inten
tion of operating regularly in the trade may qualify for membership
in the conference That issue will not be coilsid red further

1 Blue Star Line Limited The DonaldSon Line Limited The East Asiatic Company
Ltd A S Det 0stasiatiske Kmpagni Fred Olson Co Fred Olson Line Fruit
Express Line AjS Furness Withy Co Ltd Furness Line Isthmian Steamship Com
pany Knut Knutson O A S Knutson Line J Lauritzen Lauritzen Line Martin
Mosvold Mosvold Line N V Nederlandsch Amerikaansche Stoomvaart Maatschappij
Holland Am rica Line Rederiaktiebolaget Nordstjernan Johnson Line Royal Mail

Lines Ltd WestfaI Larsen Company A S Interocean Line and Compagnie Generale
TransatIantlque French Line

3 U S M C
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The Antitrust Division of the United States Department of Justice
the United States Department of Agriculture the United States

Department of Commerce andthe California Fruit Growers Exchange
intervened

The conference has been in existence for twenty years Its current

organic Agre ment No 5200 was approved by the Commission on May
26 1937 The purpose of the conference as stated in the agreement
is to prompte commerce from the Pacific Coast of the United States

to Great Britain Northern Ireland Irish Free State Continental
Baltic and Scandinavian ports and to Base ports in the Mediterranean

Sea and to transshipment ports in the Mediterranean Sea Adriatic

Sea Black Sea West South and East Africa British India and

Iraq
The principal commodities carried by respondents are apples and

pears from Washington and Oregon dried fruit and canned goods
from the San Francisco Bay area and citrus fruit from Southern

California Refrigerated vessels are used to transport apples pears
andcitrus fruit Some respondents are engaged in other world trades

and carry commodities which compete in Europe with commodities

transported by them from the Pacific Coast

INCREASE IN ADMISSION FEE

The proposed 5 000 membership fee is defended on the grounds
that a new member sholld contribute a share of the expenses to which

respondents have been put since 1926 ip developing and maintaining
the conference and that membership in the conference is worth that
much to any responsible commoncarl ier desiring to participate in the
trade The conference has always maintained an office with salaried

employees It has developed a rate structure prepared maintained
and filed tariff schedules collected and classified commodity statistics

for use of the members established and negotiated shipping contracts
with shippers on behalf of the members and acted as a medium of

contact between responde ts and thepublic Italso transacts busines

with the Commission The principal items of expense are salaries
office rent other office expenses anlattorney fees Conference funds
are secured through individual member assessments Five members

were assessed an average of 9 037 for the 5 year peiiod between 1935
and 1939 At the time of hearing the conf rence had a bank account

to about 6 000 Before the war the average bank balance was about
10 000 The replacement value of office equipme t is less than

1 000
3 U S M c
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Apart from the consideration of past expenses respondents assert

that it would cost a carr er mor than 5 000 to es ablish a rate struc
ture and publish arid maintain a tariff which is only one of the con

ference s functions enjoyed by a carrier upon admission The value

of good will is another factor urged It was testified that with the
return of normal trade following the war the conference plans to ex

pail4 its functions aJld Crganization and that a reserve fund should

beavailable to meet future exigencies During the war the confer
ence maintained its organization and office but drastically curtailed
its activities There is no suggestion that the proposed admission fee
is designed to cover the actual administrative costs of admission since
such costs are trivial amounting to no more than is lecessary 10 pulY
ish a supplement to the tariff and notify contract shippers of the new

member In fact the substantial bank balance of the conference and
its right to assess members for ne essary expenses renders a high
admission fee unnecessary

We are not impreSsed with the argument that the discrimination

re ulting from t4e payment of 250 by existing members as distin

guis ed from the 5 000 required of prospective members is not undue
and unjust To remove undue and unjust characteristics discrimi

nations must be justified by transportation or competitive conditions

or by some other satisfactory reason Respo dents have failed to

how that the increase isriecessary to eontinue the existence of the

Gonference or to reimburse theulselves for abnormal operating
xpe es

Itmay be that the sUm of 5 000 would not prevent any large well

established carrier from entering the trade but we cannot say that ii
would not be lt deterrent to a small carrier We take official cogni
zance of the fact that many carriers now successfully established

sprang from beginnings which might have been very seriously ham

pered by the 5 000 requirement Such a financial burden would be
a detriment to the commerce of the United States which can not be
countenanced

greenient 52002 is disapproved

9QNTRACT RATE SYS M

For many years the conference tariff schedules have contained two
rates one called tariff and the other called contract the latter being
o er than the former by approximately 15pereent The coptract

rate is available to shippers who sign exclusive patronage contractS

By the terms of these contracts the shipper agrees to use the vessels of
th conference members for all of its shipments from Pacific co st

auRKn
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ports of Nor1h America to ports in Europe served by the carriers in

return fop which the carriers agree not to raise xisting rates within

90 days 2 The carriers also undertake to furnish service sufficient to

meet the shipper s requirements and if at any time they are not able
to do so the shipper is then free to use other carriers The contract

is available to aU shippers of commodities covered by coIitractrates

gardless of voluine offered
thenature of the commodity or port of

origin As ofthe commencement ofthehearing canned goods anddried

fruit were not covered by contract but the shippers of those commodi
ties had a gentJemen s agreement with the conference accomplishing
practically the same result viz the shippers undertook to ship only
over the carriers maintain ng rateS and the rates to be charged were

agree4 upon by the parties Since the hearing canned goods and

dried fruits have been placed on it contract basis and the shippers
thereof have accepted the exclusive patronage contract

CQntractrates re not accorded coal in buIlt lumber grain bagged
barl y N 9 S human ashes corpses old clotlling old shoes relief

goods household goods and personaeffects and no contention is

made that the shippers of these commodIties enjoy any undue

advantage

Government cQunsel challenged the legality of the contract rate
system on the grounds that it is monopolistic it results in different

rates for identical services the contract is not asection 15 agreement
because it is rlot between the parties to the agreement and therefore

is not subject to the exemptions from the anti trust aCts the system
is a device to penalize a shipper for not giving his whole business to

the carrier and thereby violates section 143 of the Shipping Act 1916

if it is not contrary to section 14 because it is not applied to all com

modities nevertheless it is unjustly discriminatory an unfair as be

tween shippers creates unreasonable prejudices and disadvantages

against some shippers and unreasonable adv ntag s to others in viola

tion of sections 16 and 1 T of theact and is detrimental to thecommerce

of the United States in violat on of section 15 In other words these

are ttacks upon the egality of t e systeIIl per se and are not based
upon any evidence which is peculiar to the contract or confe ence

under discussion
The lawfu1Dess of the contract rate system has been considered by

our predecessors and by the courtS several timeS butMenacho v Wara

2This provision was mcorporated in the contract subsequent to the commencement of the
hearing

8 Third R taUate against any shipper by refusing or threaten ng to refuse space ac

comDlodatiop s when such are avallab e r resort to other discriminating or unfair methods
because such Shipper bas patronlz d ailY9ther carrier or has filed 8 complaint charging
unfair treatinent orfor any otber reason

U S M C



16 UNITED STATES MAR TIME COMMISSION

1886 27 Fed 529 is the only ca as far as we know which h s

h ld the system to be illegal per 8e That decision however CaIlnQt
be considered as acontrolling precedent in view of thesllbsequent enact
m nt of the Shipping Act 1916 and the specific provisions 9f sec

tjon 15 thereof the latter of which removes from the application I

th antitrust statutes all agreeme ts approved by us as well as all ac

tivities of the parties thereunder

very decision whether by a court or by us or our prede essors

silce the passage of the Shipping Act involving the legality of the

Gontract rate system has rested uponthe facts presented ih the specific
case Wherever the system has been condemned the decision has

turned on some circumstance which resulted in a discrimi lation or

in detriment to the commerce of the D llited States or in some violation
of tJ1 Shipping A t 1916 No administrative finding sustaining the
lawfulness of the system has been reversed by the courts

Although practicaily all of the points of attack against the lawful
ness of the contract rate system wer made in U S Navigation 00 v

llunard S 00 Ltd 284 D S 474 the court did not pass upon the
Inerits of the complaint but decided that the matter should have been

presented initially to the Shipping Board before resort was had to the

coqrts It is significant thatno further action was taken by complain
ant in that case

We cannot ignore tIle fact in Swayne Hoyt v U S 300 U S

297 the Supreme Court did not hold that the contract rate system
was in violation of section 14 of the Shipping Act 19i6 or that the
establishment of two differept rates for identical services contract
and non contract was in itself unduly and unjustly prefer ntial

In giving full consideration to the decision of our predecessor the
court decided that the interpretation whickhad been placed upon the
facts by our predecessor was substantially lupported and that the
court wasnot empowered to make a contrary finding

Contrary to the arguments made tO lIS Congress was informea
before itpassed the Shipping Act 1916 of the existence of the contract

rate system as well as of the deferred rebate system Congress took
occasion to prohibit the latter specifically It is reasonable to suppose
that had it intended to prohibit the former it would have said so with

equal force

We can find no authority that the contract rate system is unlawfu

per 8 On the contrary we are constrained to follow precedents and
to examine the evidence introduced in this case to determine whether

it justifies a disapproval of AgreementNo 5200 or any of its terms

u1on the grounds that any d triinent to the commerce of the United

au S M o
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St tes any discrimination or any violation of the Shipping Act

1916 has resulted orwiiI result

The testimony of shippers regarding this objection to the contract

rate system are both general and specific Those objections which are

general that there is no penalty against the carriers for their failure
to provide sailings that the noncontract rates are devised solely as

threats t shippers if they use outside tonnage were nothing but

expressions of itnesses preferences for some other method of cOl

troland were not su pported by any evidence that the e objectionable
features resulted in ailY loss or damage to the objectors or to anybody
lse

The objection that there were discriminations because the dried and

canned fruit industries were not r quired to sign one of the exclusive

use contracts but were allowed to substitute therefor a gentlemel s

agreement has been removed by placing contract rates on dried and

canned fruits and requiring those industries to sign contracts

The objection that the contract w s not lawful because it did nQt

require thecarrier to give the shipper any expressed period of notice

of increases in rates also luis been removed by returning to the pre
war provision of requiring 90 days notice of increases

As against these objections the same witnesses were practically
unanimous in stating that their industries were interested in yes de

pendent upon transportation which was dependable and stable and
known rates sufficiently ill advance so that future sales would be

protected since we sell on a C I F basis we could seriously
be disturbed by such fluctuations that might otherwise occur

4 It

was stated that the incident of the chartering of a vessel by a buyer
in Europe was very disturbing to the trade because of the resulting
tendency towards instability of rates It ppeared that without some

form of contract rate instability would unquestionably result Suc

testimony from the very shippers who had objected to the contract

rate supporting as it does the testimony on behalf of the carriers in

the trade and the disruption of the conference is compelling This

trade is highly competitive of a seasonal nature that lendsitseli to

inviting outsiders to appear to get the profits and to disappear during
the off season The members of the conference had at no time denied

membership to any applicant carrier The contract rate S i tem is a

necessary practice in this trade to secure the contintlance of the con

ference the frequency dependability and stability of service and

the uniformity and stability of freight rates

I

Mr Dwight K GradY p 80l
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Objection was made to a So cal ed penalty clause of any I1atvre Iand specifically to the one quoted below

In view of the impractica bility or difficulty of fixing the actual damages which

Iwould be suffered by Carriers in the event of a violation of this agreement by
the Shipper the parties agree that if the Shipper shall m ake any shipments in

violation hereof this agreement at the option of the Carriers shall immediately
become nul and void as to all future shipments and ther upon the hipper shall

Ibe liable to the transporting Carriers for payment of additional freight on all

commodities theretofore shipped with such Carriers since the execution of this

agreement at the tariff Non Contract rate or rates on su h commodities set

forth in thecurrent tariffs of the transporting Carnersin force at the time of

such shipments

Any damage suffered by the members 6f the conference in case of viola
tion by shippers would be difficult to assess in actual dollars and cents
and therefore an agreement of damages would appear to b essential

for a mutually satisfactory administration of the contrac
The clause quoted above has three objectionable features however

In the first place it gives the carriers an option as to whether they
will ssess damages This of course opens the door to possible dis

criminations and removes the uniformity of treatment sought to be

accomplished by the conference agreement Secondly it UiS the effect
of preventing a violating shipp r from securing a contract in the

future Thirdly t e retroactive method of establishing the damages
llnd their possible resulting discrimination

D1Jring the hearing it was proposedto amend the clause as follows

In view of the impra ticability or difilculty f ing the actual damage which

Would be suffered by carriers in the event of a v olation of thisn Agreement by
the Shipper the parties agree that if a Shipper shall make any shipments 111

violati n hereof this Agreement shall immediately become null and void as

to all future shipments except as hereinafter provided and thereupon theShippe
hall be liable to th Transporting Carriers for payment of additional freight

on all commodities theretofore shipped with such Carriers since the executio

of this A re ment but not to exceed a period of twelve months preceding the
date of discovery by the Carriers of said violation at the Tariff non contract

rate or rates on such cOmmodities set forth in the current Tari s of theTrans

porting Carriers in force at the time of such shipments Shipper will not be

offereda neWt contract unless and until payment of such additional freight shall

have been made

The firSt and second objectionable features are th reby litfiinated
The retjoactive feature however is retained This featllre is open
to critici nibecause of the unequal manner in which itwould operate
A shipper in larg volume and of great frequency finds himself in

such a position that the amount which he would have to payif he

used an occasional carrier would be such as to compel him to use the
conferen carriers perma ent1y whereas the infrequent shipper or
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one who ships in VfJrY small volume would not be deterred by reason of

the penalty The purposes of the clauseto reimburse the carriers

for losses suffered by violation of the contract and to prevent breaches
in the futurehave not been attained

Conferences have long beerlconfronted with the problem ofdamages
with respect to possible breaches of the conference agreem nt by itS

members and in many cases have fixed the damages to be paid where

the breach has involved the cutting of ratesat the amount of the freight
involvedor at a certain lumber of times thereof This estabHshes a

definite formula by which the penalty can be calculated and has no

retroactive feature Respondents will be expected toainend the

liquidated damages clause of their contract somewhat along the ljnes
indicated herein

UNANIMOUS VOTE RULE

Article 10 ofAgreement No 5200 provides that decisions ofthe con

ference are to be arrived at by the unanimous vote ofmembers present
at any regular or speciaJ meeting and all members whether present
or not shall abide by t decision so taken

This rule is described by some shippers a by Government counsel

as particularly dangerous to the interests of Pacific coast shippers
since a single me ber can veto a gjv n proposal and compel aUother

members to act as it directs on a given rate application For example
a memberengaged in carrying citrus fruit from Brazil Spain orPales

tine in competition with California citrus fruit could prevent action

of the conference ifa proposal conflicte with its other World trade

interests Pacific coastborax competes with crude borate oncentrates

from Argentinil Chile and Turkey An ther fear is that one member

serving only eq iterranea ports co ld bloclr a proposal aff cting
Northern Europe A dry cargo operator could control by one vote a

situation in which only r frigerator vessels had an interest The faCt

that the vote is secr t and that of about wenty members only one or

two are erican flag lines are other elements urged in opposition to

the rule

Respondents mamtain that no sn6h power luis even been attempted
that generally all members are informed of the agenda in advance of

meetings ahd that the rule produce more thorough cODsideration

than a m jority rule since every member present must be corivinced

The qu stion here is not whether a unanimous ormajority rule might
be better or whether it could con eivably be abus but whether the

record indicates that the rule has been used by reSpondents inviolatiQn

of the act A mass of statistjcal data showing Jn vement of citrus
8 u s M C
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fruit and other commodities in world trade is of record No instance
appeal s where any Pacific coast trader has suffered a disadvantage in
favor of foreign competitors by virtue of any action of respondents
Some elements gove ning the flow 9f trade as explained in exhibits of

record are generally crop conditions influence of the Spanish civil
war and trouble with decidious fruit insects in Palestine Actions of
Germany and other governments before the wa are likewiseexplained

by witn sses as affecting Pacific coast exporters Illustrative of the
latter conditiois the testimony of a witness shipping borax to Europe

There are conferences which have the unanimous twthirds three
fourths or majority voting rules No one of these can be disapproved
as an organizational procedure but the lawfulness ofany of them must

be based upon evidence as to their working in practice as introduced in
a pUblic hearing Tests of lawfulness are found in actions or course

ofconduct not in organizational procedure
We find that the rule in Agreement No 5200 requiring that decisions

thereunder be determined by unanimous vote has not been shown to be
unlawful

Commissioner McKeough not having been present at the argument
did not participate in the disposition of his proceeQing

An appropriate order discontinuing t s proceeding will be entered
3 U S M C



ORDER

At a Sessiol1 of t4e UNITED STAT S MARITIME COMMIS
SION held at its office in Washington D C on the 12th day of

January A D 1948

No 648

PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT AGREEMENTS Nos

5200 AND 52002

This case having been instituted by th Commission on its own

motion nd having been duly heard and submitted by the parties
and full investigation of the matters alld things involved having
been had and the Commission on the date hereof having made and

entered of record a report stating its conclusions and decision thereon

which report is hereby referred to and made a part hereof

It is ordered That Ageement 52002 be and it is hereby disap
proved and

It is further ordered That this proceeding be and it is hereby dis

conti ued

By the Commission

SEAL S A J WILLIAMS
Secretary
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UNITED STATES MARITIME COMMISSION

No 655

TERMINAL RATE INCREASEfrPUGET SoUND PoRTS

Submitted August 6 1917 Decided January 13 1948

Definitions of the terms service charge handling and loading or unloading
contained inSeattle Terminals Tariff No 2C found to beunjust and unreason

able regulations in violation of section 17 of the Shipping Act 1916 Be

spQll4e nts directed to make necessary changes in the definitions

Respondents expected to supply w1t in three months the financial results of
their operations over a test period for each service for which they publish
rates or charges

Ray DUJMtt and Donald E Leland for resPondents and for inter
vener Northland TransPo rtation Company and George LaRoche for

resPondent The Commission ofPublic Docks ofthe City of Portland

Oregon

Albelrt E Stephan and JohnAwler for American Hawaiian

Steamship ComP4ny American Mail Line Ltd Grace Line Inc

Matson Navigation Co pany Oceanic Stea ship Company Sudden
Christenson Inc and Sudden Christenson Overseas Corporation

interve ers Ohahners G Graham for other interveners David Scoll
for Alas a Development Board and Territory of Alaska Omar O
Victor for United StateS Smelting Refining and Mining Company

Ralph L Shepherd for Seattle Traffic Association rnterveners and
W Reginald Jones for Board ofPort Commissioners ofOakland
California

HughFullerton forCanners League ofCalifornia 111JinU M Smith
for Board ofHarborCo mmissioners of City ofLong Beach Califor
nia Ray L Ohesebro and Arthur W Nordstrom for City of Los
Angeles

DE3IS ION oF THE CoMMISSION

By THE COMMISSIoN

We initiated this proceeding to determine the lawfulness and
propriety of the definitive provisions of Seattle Terminals Tariff No

3 U S M C 21



22 UNITED STATES MARITIME COMMISSION

2C and of service handling carloading and unloading charges
named in that tariff 1 Exceptions werefiled to the examiner s proposed
report and the inatter was argued orally Our conclusions differ

somewnat from those recommended by the examiner

Respondents herein 2 are the parties to Agreement No 6785 the

organic agreement of the Northwest l1arine Terminal Association

whose purposes as stated in the Association s constitution attached

to the agreement are a to promote fair and honorable business

practices among those engaged in the marine terminal industry b

to more adequately service the interests of the public at Northwest

ports i e ports in the states of Washington and Oregon to

establish arid maintain just and reasonable and so far as practicable
uniform terminal rates charges classifications rules regulations and

practices at said Northwestpor tsin connection wth waterborne traffic

al ci d to cooperate with the marine terminal operators of other

districts either individually or through their associations to the end

that the purposes set forth above may be achieved by such other termi

nal operators Tle agreement has been approved under section 15 of

the ShippingAct 1916

Seattle Terminals Tariff No 24J was filed with the CommissIon

ptiruant to Agreement No 6785 It applIes at Seattle and certain

other ports in the State of Washington Other tariffs filed with the

Commission pursuant to the agreement are Tacoma Terminals Tariff

No 1 applicable at Tacoma Washington Terminal Tariff No A

of The Commission ofPublic Docks of the City of Portland Oregon
appliGable at Porlland Or gon Port of Astoria Tari ff No 6 ap

pli ahle at Astoria Oregon Port of Longview Terminal Tariff No 2

applic ble at Lorigview Washington and Port of Vancouver Tariff
No 1 applicable at Vancouver Washington With one exception a

respondent that is a party to one of the tariffs does not participat in

another of them l10st of the respondents are parties to Seattle Termi
nals Tariff No 2C

1 Special Supplement No 11 to the tariff indicates that the tariff contains charg s for
trari ferring a d such charges lso wer included in this proceeding The issuer of

the stiPP1ement testifles that he has been unable to find in tbe tariffi specific charge for
transfe i ng he supplement therefore should be canceled

2 Alaska S teamship COmpany Ames Terminal Company Arlington Dock Company Port
of Astoria Baker Dock Company Port of Bellingham City Dock Company Columbia Basin
Terminals Company DrummondLi hterage Company G S Handling Company Port of
Grays Harbor Luckenbach Steamship Comp ny Newsprint Service Company Port of
Olympia Pope Talbot Inc CMcormick Steamship Company Division Port of Port
Angeles Port of Longview PugetSound Freight Lines Rail Water Terminal Company
Salmon Terminals Incorporated liort of Seattle Shaffer Terminals Port of Tac ma T lt

Tidewater TermiIals Port of Vancouver Port of Willapa Harbor The CommisSion of
rublic Oocks of the qty of Portlll nd OregoD an Western Stevedore Company

3 D S M C
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This investigation was initiated because of the prima facie evidence

of discrimination growing out of the Association s establishment of

new increased terminal rates applicable to handling charges carload

tng and unloading charges and the establishment of a llew charge
designated service charge covering Alaska traffic only Subse

quently the charges covering other traffic were raised in a similar

manner It then appeared that the tariff definitions covering the

various charges were ambiguous and overlapped in instances that

there rere discriminations as beh7een the recipients of the different

services that there were double payments for the same service under

different names and that a decrease of uniformity rather than an

increase might result

We are of the opinion that there should be uniform and clear defi

nitions of various terminal services and a clear and inclusive list of

the specific activities contained in each definition in order to enable

terminal operators the shipping public carriers and us to determine

whether each service is bearing its fair share of the cost load Such

uniformity should be a goal sought by all Ovners and operators of

terminals in all ports of the United States and its Territories and

possessions This does not mean however that there necessarily
should be a uniformity of charges Uniformity of definitions will

result in a much healthier condition of the industry and much fewer

competitive situations resulting in noncompensatory charges for cer

tain services While it may be difficult to cover all ports in an attempt
to secure immediate and universal uniformity we should take every

opportunity to require terminal operators to publish their charges
under headings which are clear concise and which in noway overlap

In deciding the various issues in this case it is necessary at all times

to keep in mind that the respondents are terminal operators that farm
an interm ediate link between the carriers and the shippers or con

signees and that in consequence the operators are performing some

services for the carriers and other services for the shippers In view
of the fact that there are so many different methods of furnishing
terminal facilities to carriers and of furnishing or not furnishing the

labor to work those facilities it is necessary to distinguish thos
services which are attributable to the transportation obligations of

the carrier from those which are not

It is thus necessary to delineate clearly the obligations of the carrier
to the shipper or consignee in performing its transportation The
carrier must furnish a convenient and safe place at which to receivQ

cargo from the shipper and to deliver cargo to the consignee Ifthis

can be clone at end of ship s tackle then it can be sa stated and the QOn
tracts ofcarriage may be limited to such service On the ather hand

SU S M C
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if such receipt and delivery is impracticable or impossible the car

rier llust assume as part of its carrier obligation the cost of moving
the cargo to where it can be delivered to the consignee or from where

it can be received from the shipper referred to generally as the place
of rest The carrier cnnnot divest itself of this obligation by offering
a service which it is not prepared to perform It can however sepa
rate its rates into two factorsone covering the actual transportation
and the other covering the handling between tackle and place where

cargo is received or delivered J G Boswell 00 v Amerioan Ha

waiian S S 00 2 U s M C 95 Los Angeles By Prodiucts Co v

Barber S S Lines Inc 2 U S M C 106 The carrier s obligations
also inclqde the receiving of cargo frorp sh pper and the giving of a

receipt therefor and delivery of cargo to those entitled to it together
with the handling of the necessary papers

With t ese legal principles in mind the services contained in re

spondent tariffs and the definitions thereof can be considered

DEFIlfITIVE PROVISIONS OF SEATTLE TERlUNALS TARIFF NO 2 0

Wharfage This term is defined in the tariff as follows

Wharfa e is the charge that is assessed on ail freight passing or conveyed
over onto ror under wharves or between vessels or overside vessels when berthed

at wharf or wheu moored in sUp adjacent to wharf Vharfage is the charge for

use of wharf and does not include charges for any other service

Wharfage then is a charge against the cargo for its use of the vharr

There is FlO evidence that this service includes anything that is included
in any or the other services
It is trUe that a witness for respondents testified that harfage is

a rental on a per ton basis for the cargo on the terminal during the free
time period allowed This however appears to be an inaccuI ate

descripti m of the basis of the charge and one that is not included in

the tariff The wharfage charge is made for the passage of the cargo
over the wharf and has no reference whatever to the free time It

is made hether the cargo avails itself or the free time privilege or

remains jm the pier long after the free time has expired Free time
does not connote theright to use the pier without any charge whatso

ever and has not been so interpreted Itmerely means that the cargo
once law ul1y on the pier may remain on and during the period estab
lished at no extra expense or without the enforcement or any of the

rights reserved by the carrier or the terminal operator to remove the

cargo to a warehouse at the expense of the 0argo or to charge demur

rage beyond the free time period
SU S M C
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The impasitian af a wharfage charge agaii1st the cargo can be justi
fied anly an the principle that the carrier 01 the terminal aperatar on

the carrier s b halfdaes nat actually take possessian 01 deliver up

passessian af the cargo ather than at place af rest an the pier as dis

tinguished fram the end af ship s tackle Between that place and the

entrance to 01 exit fram the pier the cargo is using the pier to get into

pasitian to utilize the carrier s facilities 01 has finished the use thereof

The establishment af the charge against the cargo for this use has been

widespread thraughout the country under various names viz wharf

age tap wharfage tollage wharf tollage Ve cannot ignore
that fact The definitian appears to be adequate

Service charge This is a charge which was initiated far the first

time in the tariff under investigatian The definitian in effect at the

time af the hearing was as fallaws

Service Charge is the charge assessed against vessels their owners operators
or agents for the performance of services incidental to receiving and delivering

freight and includes berthage of vessels while loading or discharging cargo

Service Charge does not include any freight handling loading nor unloading
operations nor any labor other than that which is sssential to performing the

service

Priar to Navember 30 1946 the effective date af the abave quated
definitian berthag af vessels while laading 01 discharging cargo
was nat specifically cavered by any charge made by respondents

I nerthage was then as it is naw defined in the tariff as the charge
assessed against a vessel far the use af berthing space at harf aralang
ide afather vessels berthed at wharf when said vessel is nat engaged

in laading 01 discharging cargo and unless atherwise specifically pro
ided it daes nat include any ather wharf services except maaring

privileges No reasan appears why berthage may nat praperly be

charged irrespective ofwhether a vessel is laading 01 discharging
ctrga

There appears to be no distinctian between this sa called berthage

anq the service which is designated as dackage in mast other lacali

ties To include berthage with the ather services inciclental to re

ceiving and delivering af freight will add still mare to the gener l

confusian in the use af terminal definitions Berthage shauld be estab

lished as a separate item since it is purely a use charge far space

accupied by the vessel and has no direct relation to a ervice as such

The abave quated definitian af service charge vhile stating what

the charge daes nat include leaves to surmise hat services incidental

to receiving and delivering freight are cavered thereby Canceding
the inadequacy af the defintion seattle respandentsprapase to amend

it to read as follows
8 U S Me O



26 UNITED STATES MARITIME COMMISSION

Service charge is the charge assessed on the basis of cargo tons handled

against vessels their owners agents or operators which load or discharge cargo

at the terminals for use of terminal facilities for berthage while loading or dis

charging cargo for administrative expense in serving the carder and for per
forming one or more of the follow ng services

1 Arrange berth fOl vessel

2 Arrange forcargo space on terminal
3 Check cargo AT PLACE OF REST ON DOCK to or from vessel
4 Receiving cargo from shippers or connecting lines and giving receipts there

for

5 Delivering cargo to consignees or connecting lines and taking receipts there

for

6 Prepare dock manifests loading lists or t gs covering cargo loaded aboard
vessels

7 Prepare over short and damage reports
8 Ordering cars barges or lighters
9 Giving information to shippers and consignees regarding cargo sailings and

arrivals of vessels etc

NOTE Service charge does not include any freght handling loading nor un

loading operations norany labor other than that which is essential to performing
one or more of the above specified services

That has heen said above concerning berthage applies also in reo

spect to the proposed amendment Furthermore the phrase for use

of terminal facilities is broad enough to comprehend the use oftermi

nal facilities for which compensation is included in other charges such

as wharfage and should be eliminated For a like reason admin

istrative expense in serving the carrier should be deleted Each serv

ice presumably bears its proper share of the administrative expense in

the charge established for the service and to exact payment for such

expense in the service charge would be a duplication of charges
The principal item in the proposed amendment is checking which

involves the counting and measuring of packages recording any identi

fying marks and making notations s to the apparent condition of
the packages Checking performed for the ship should be covered by
the service charges whether or not it is done at place of rest The
words AT PLACE OF REST ON DOelr to or from vessel there

fore should be eliminated

In view of the inadequacy of the definition of service charge now

ill effect and the improper inClusion therein of berthage of vessels

while loading ordischarging cargo and in view of the defects in tho

presently proposed definition the definitions are unjust and unreason

able regulations relating to the receiving and delivering of property
in violation of section 17 of the Shipping Act 1916

Handling handling charge Under the heading Handling De

fined the tariff states
3 U S M C



TERMINAL RATE INCREASES PUGET SOUND PORTS 27
u

Handling charges are thecharges assessed for handIng freight between place of

rest oil wharf and ship s slings

Under the caption Handling Charge Defined is the following defini

tion

Handling charge is the charge asses ed for the service of handling freight

Thus instead of a definition of handling and one of handling
charge there are two definitions of the latter Prior to November

30 1946 the tariff in addition to defining handling charge as the

charge assessed for the service of handling freight declared

Handling freight is the service performed inmoving or conveying freight between

ship s tackle and first place of rest on wharf It includes ordinary sorting

breaking down checking and stacking on wharf

Itwas testified that ordinary sorting breaking down and stacking in

connection with the service ofhandling areso related to such service as

properly to be covered by the charge for handling Nevertheless

when checking was removed as a factor in the handling charges to be

made the mainstay of the service charges the entire sentence above

which states that It handling freight includes ordinary sorting
breaking down checking and stacking on vharf was eliminated from

the tariff Since the definiions now in force do not provide that ordi

nary sorting breaking down and stacking on wharf are included in

handling they areunjust and unreasonable regulations relating to the

handling ofproperty in violation of section 17 of the Shipping Act

1916

Handling takes place after freight has been received and before it is
delivered on behalf of the earrier It is a service performed for the

ship The definitions in question however are ambiguous as to

whether the handling charge is applied against the ship or the freight
The definitions for this reason also are unjust and unreasonable regu
lations relating to the handling ofproperty in violation of section 17

Oal Zoading and unloading The tariff under Loading or Unload

ing Defined declares

Loading or Unloading charges are the charges assessed on freight loaded into or

on cars or unloaded from cars spotted on wharf and iriclude moving between cars

and place or rest on wharf

Beneath the heading Loading or Unloading Charges Defined it is

stated

Loading or Unloading charges are the charges assessed forthe services of

loading or unloading freight

The former of these two definitions superseded effective November 30

1946 the following
3 U S M C



28 UNITED STATES MARITIME COMMISSION

Loading and Unloading nre the respective services performed in loading
freight from wharf premises on or into railroad cars or trucks and unloading
freight from railroad cars or trucks onto wharf premises The services include

ordinary breaking down sorting checking and stacking

As appears from the definition first quoted loading or unloading
charges do not now apply to the loaq ing orunloading of trucks Such

service is performed by the truckmen except on what are said to be

very very rare occasions and it is pointed out that thetariff contains

provisions under which the service and necessary equipment can be

furnished for charges based on man hour rates 3 and equipment rental

The situation is similar to that set forth above in the discussion of

handling and handling charges Accordingly in not providing that

ordinary sorting breaking down and stacking are included in carload

ing and unloading the definitions under the captions Loading or

Unloading Defined and Loading or Unloading Charges Defined are

unjust and unreasonable regulations relating to the receiving and

delivering of property in violation of section 17 of the Shipping Act
1916

The definitions above quoted also are ambiguous in that they do not

indicate as to whether the charge is against carrier or cargo The

s rvice is obviously performed for the cargo and should be specific on

this point

LAWFULNESS OF SERVICE HANDLING CARLOADING AND UNLOADING

CHARGES

The handling carloading and unloading charges consist of basic

rates of so much per 2 000 pounds or 40 cubic feet to which an emer

gency charge has been added to cover what was originally expected to

be temporary costs caused by the war With certain exceptions for

each service on traffic other than Alaska the basic rate is 75 cents and

on traffic to or from Alaska it is 80 cents These basic rates werenot

changed in the tariff under discussion Prior to the filing of the pres
ent tariff the emergency charge had been established at 10 of the

basic rates in effect on December 20 1945 and was raised to 30 on

June 15 1946

The present tariff further increased the emergency charge on traffic
Jother than Alaskan on November 18 1946 and on Alaskan traffic
November 30 1946 to 50 of the basic rates on handling and car

8 Man hour rates which are said to be a stop gap until we get something that is stable
in production and costs lack the definiteness of per ton charges The record indicates no

objection to them perhaps because of an appreciation of the circumstances which brought
about their establishment When those circumstances no longer exist the manhour rates
should be canceled

3 U S M O



TERMINAL RATE INCREASES PUGET SOUND PORTS 29

loading and unloading It also inaugurated for the first time the

service charges of 60 cents inbound and 40 cents outbound per 2 000

pounds or per 1 000 feet board measure 4 It is the establishment of

these new charges and the increase of the emergency charge to which

the evidence was chiefly directed

Respondents position is that the emergency charge and service

charges are justified by increased costs They show that between
November 3 1945 and January 2 1947 the straight time wages of
longshoremen and doclrmen who perform the handling carloading
and unloading advanced 47 cents per hour and 57 cents per hour

respectively exclusive of vacation allowance Additional wage in
creases subsequently became effective They also call attention to the

slackened pace of labor and to the mounting of overhead expenses
Port of Seattle which engages in a comprehensive terminal service

submits financial statements pertaining to two of its terminals from

January 1 1946 to and including November 30 1946 during 149 days
of which there wasno operation on account ofstrikes The statements

relate to respondent s entire wharfinger operations at the respective
terminals and include such items as maintenance general terminal ex

pense general administrative expens e and revenue from wharfage
among others Some of the figures are exact others are estimates
The expense in respect to respondent s East Waterway Terminal vIas

267 49146 llJ1d the revenue 201 287 73 The loss of 66 206 73
divided by the 99 176 tons of cargo that came to the terminal results
in an average net loss per ton of 66 8 cents Respondent s Stacy
Lander Terminal shows expense of 231 133 57 and revenue of 180

696 66 a loss of 50 436 91 on 86 358 18 tons or an average net loss of

584 cents per ton

Yestern Stevedore Company which commenced operations at pier
28 Seattle in Iay 1946 shut down from early September 1946 until
about December 10 of that year because of labor difficulties During
the four months of May to August inclusive the cargo at pier 28
totaled 41 357 tons and the earnings were as follows wharfage 12

EC

4 Except in the Pacific coastwise trade these charges apply where freight is not loaded

or discharged by vessels direct to 01 from open cars and is not loaded or discharged by
cssels direct overside to or from water or barge The service charges except in the Pacific

coastwise trade are 20 cents inbound or outbound where freight is loaded or discharged by
vessels direct to or from open cars and 10 cents inbound or outbound where freight is

loaded or discharged by vessels direct overside to or from water or barge On account of
railroad competition experienced by vessels in the Pacific coastwise trade the service charges
in that trade are 20 cents inbound and 10 cents outbound carload and 40 cents inbound

and 20 cents outbound less than carload Where freight is not loaded or discharged by
vessels direct to or from open cars and is not loaded ordischarged by vessels direct overside
to or from water or barge 10 cents inbound or outbound where freight Is loaded or dis

charged by vessels direct to or from open cars and 5 cents inbound or outbound where

freight is loaded or discharged by vessels direct overside to or from water or barge
3U S M C
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552 55 carloading 10 357 12 handling 17 877 88 berthage
1 782 17 and extra labor 5 819 56 a total of 48 389 28 5 The job

cost which includes the cost of checking handling carloading and

unloading insurance social security in fact all expenses chargeable
to the operation of the terminal except general and administrative
expenses and depreciatiop was 65 605 53 and general and adminis
trative expenses and depreciation amounted to 6 207 68 Per ton
therefore the total expense was 1736 as against earnings of 1 17
which resulted in a net loss of 56 6 cents What the result was as

regards the respective items ofhandling carloading or unloading or

the items covered by the service charges is not shown
G S Handling Company handling exclusively traffic to and from

Alaska nearly all ofwhich is conveyed to and from the piers in trucks
does little carloading or unloading and relies for its revenue almost

entirely on the handliilg wharfage and service charges It entered
the terminal business at piers 50 and 51 Seattle on June 1 1946

Beginning the following September it was for some time affected by
strikes Cost studies presented for June July and August 1946 show
that the freight amounted to 50 405 tons and that expenses were as

follows gross wages for dockmen including insurance and taxes
57 50165 1 765 52 of which was retroactive pay checking cost 31

34542 rent 15 750 and other operating and dock expenses
27 865 72 The total expense for the three month period was 132

462 79 and the average cost per ton was for dockmen 114 including
retroactive pay for checking 62 cents for rent 31 cents and for other
operating and dock expenses 55 2 cents a total of 2 622 The revenue

for the same period amounted to 81 892 64 or 162 per ton resulting
in a loss of 50 570 15 or an average of 1 per ton

Using the same tonnage figure namely 50 405 and taking into con

sideration wage increases between August 1946 and Janu ry 2 1947
it is estimated that even with the service charges and the emergency
charge of 50 percent in effect the result would be an average loss of
63 cents per ton

Respondents are not performing under the new tariff any services
not performed under the old tariff although an apparent new service
has been added covered by the service charge As appears herein
before respondents have eliminated checking from the items formerly
covered under handling and carloading and unloading but they
have placed it in the service charge It does not appear however
from which of the former charges the other items enumerated under

6There is a sligh t difference between this total and 48 763 56 appearing on an exhibit
of record
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the service charge were taken Each of the handling and carloading
and unloading charges was increased by 20 of th basic rates in

spite of the deletion of the checking service from each charge The

wharfage charge was not increased unless the service of ordering cars

barges or lighters now item No 8 in the proposed Service Charge
was originally covered uncleI wharfage This item No 8 is clearly a

service performed for the cargo except in those cases when barges or

lighters may be ordered to effectuate a transshipment It was of

paramount importance under all the circumstances that there be pre
sented to us cost studies showing the expense of performing each

service so that airy question as to the measure of the charge with the

attendant cost and as to the existence of duplicate charges for the same

service eould be resolved

Except in the case of G S Handling Company no cost studies
showing the expense of performing any of the services here involved

ure presented It appears that with perhaps a few exceptions re

spondents possess no such information As cost is the very basis of

the contention that the charges in question are justified the record

leaves in doubt the correctness of respondents position They will

be expected to make such studies and keep such records as will

enable them to report within 3 months of the date hereof with su p

porting data the financial results of their operations over a test period
f r each service for which they publish rate or charges

Our conclusions as to the need for clarity and accuracy of defini
tions of services applicable to the Seattle operators applies with equal
force to the operators of terminals in the other ports within the scope
of the Association Whether or not there is any ju tification for dif

ferences in the services offered as between the different ports or for

differences in the charges for the services does not appear The opera
tors of the terminals at the other ports will be expected to prepare
and submit within the same time data of costs similar to that re

quested of the operators parties to Seattle Terminals Tariff No 2C

We find 1 that the definition of service charge contained in

Seattle Terminals Tariff No 2C is an unjust and unreasonable regu
lation relating to the receiving and delivering of property in viola

tion of section 17 of the Shipping Act 1916 and should be corrected

in line with suggestions heretofore made 2 that the definitions in

Seattle Terminals T riff No 2C under Handling Defined and

Handling Charge Defined are unjust and unreasonable regulations
relating to the handling of property in violation of section 17 of the

Shipping Act 1916 and should be corrected in line with suggestions
heretofore made and 3 that the definitions in Seattle Terminals
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TariffNQ 2C under the headings LQading Or UnlQading Defined

and Loading Or UnlQading Chtrges Defined are unjust and un

r asQnable regulatiQns relating tQ the receiving and delivering Of prQP
erty in viQlatiQn Of sectiQn 17 of the Shipping Act 1916 and shQuld
be cQrrected in line with suggestions heretofQre made

NQ Order will be entered at this time

CQmmissiQner McKeQugh nQt having been present at the argument
did nQt participate in the disPQsitjQn Of this prOCeeding

By th CQmmission

SEALJ S A J WILLIAMS

Secretary
3 U S M C



UNITED STATES MARITIME COMMISSION

N0 652

RATES BETWEEN PLACES IN ALASKA

Submitted January 7 1948 Decided April 15 1948

nates fares and charges of Lomen Commercial Company are unjust and unrea

sonable inYiolation of section 18 ofthe Shipping Act 1916
Lomen Commercial Company does not file with the Commission schedules show

ing all of its rates in v iolntion of section 2 of theIntercoastal Shipping Act
1933 as amended

Failure of Lomen Commercial Company to observe the free time provision of its

tariff violates section 2 of the Intercoastal Shipping Act 1933 as amended

Kotzebue Sound Lighterage Company charging the rates covered by the special
contract with Magids Bros violates section 18 of the Shipping Act 1916 and

section 2 of the intercoastal Shipping Act 1933 as amended it also violates

section 2 of the 1933 Act with respect to the rates charged pursuant to its

other special contracts

Appearances bown inprior report

REPORT OF THE COl1lHSSION

By THE COMMISSION
In the original report herein 3 U S M C 7 we found that re

spondents in so far as they furnish ship to shore and shore to ship
services at vessel anchorages in Alaska are subject to the ShippingAct

1916 as amended and to the Intercoastal Shipping Act 1933 as

amended where they do not perform or participate in the line haul of

the pcean carrier The matter was remanded to the examiner for a

supplemental report on the lawfulness of respondents rates fares

charges regulations and practices In his supplemental report the

examiner found that the rates fares and charges of Lomen Commer

cial Company are unjust and unreasonable that Lomen s statement of

rates as percentages of rates of Alaska Steamship Company violates

section 2 of the Intercoastal Shipping Act 1933 as amended that
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Lomen s failure to observe the freetime provision of its tariff violated

section 2 of the 1933 Act as amended and that the rates of Kotzebue

Sound Lighterage Company are unjust and unreasonable and also

violate section 2 ofthe 1933Act as amended

Exceptions to the supplemental proposed report were filed by Lo

men but oral argument was not requested Our conclusions agree
with those of the examiner

Lomen OO1nl11U3Tcial Oompany The season ofnavigation in the area

in which Lomen operates is limited by weather conditions to approxi
mately the five month period from Jutie to October inclusive Prepa
rations for operation begin in March and continue until the arrival of

the first ship from Seattle about June 10 During this period resum

ing work that the weather permitted to be started at the close of the

preceding season Lomen repairs its tugs a d otherwise gets things
ready for the coming season s business Tugboat captains mechanics

and other key men not locally availa le are obtained in the States

Eskimos principally inhabitants of King Island about 90 miles from

Nome are employed for barge and longshore work When the season

is over these men are removed from the payroll The Eskimos from

the island are returned there by Lomen at its expense or by the Indian
Service Lomen pays for the transportation of the key men back

to the States Most of Lomen s office personnel in Nome then depart
for Seattle where they are employed by Lomen during the winter

months

Normally seven ship arrivals constitute a good season Depending
on the weather the discharging from ship to barges of cargo for
Nome which is done by the ship s crew may be accomplished in 15
d ys or itmay require 3 days As much as 3 000 tonsof cargo has been
unloaded into barges in a 24 hour period Due to storms or other

caqses there are often intervals of hours and at times a day or two

during which the unloading of ships is suspended Some ofthe storms
that rage over the Bering Sea and along the coast ofthe Seward P nin
sula have been so violent that the inhabitants ofNome have considered

moving the town to a new location The worst of these storms which
occurred in 1913 almost completely destroyed the facilities and

equipment of a lighterage company then serving Nome In October 1946
Lomen s machine shop there was so badly damaged by a storm as to

be beyond repair
Lomen s rates for the movement of cargo between ship and

shore
including handling between barge and place of rest are with certain

exceptions specified percentages of the rates of Alaska Steamship
Company for the transportation from Seattle At thetime ofhearing

3 U S M C



RATES BETWEEN PLACES IN ALASKA 35

they were 50 percent at Nome Golovin and Teller and 55 percent at

Solomon and Bluff For the carriage of passengers between ship and

shore Lomen receives 2 50 per person
In addition to conducting shipshore operations Lomen engages in

coastwise transportation between various points on the Seaward
Jeninsula

Except to the extent hereinafter indicated in reference to passenger

storage and miscellaneous earnings the evidence as to Lomen s rev

Cl1tles and expenses in connection with the ship shore and coastwise

services above mentioned is not so pr sented as to show the amounts

thereof applicable to the respective services Necessarily therefore

such relfenues and expenses will be treated as a wholein this report
They will be spoken of s revenues and expenses of the lighterage
department t9 distinguish them from revenues and expenses of Lo

men s sales department which is separate and apart from the Nome

transportation business

Inthe fonowi g table are shown thegross revenuesofthe lighterage
department for the years from 1940 to 1945 inclusive and the cargo
tonnage from the carriage of which such revenues with the exceptions
indicated in the table were derived

TABLE 1

Year Commercial Army cargo Total cargo
Gross

cargo revenucs

Tm8 Ton8 Tm8

1940
u u

u 8 WI 4 000 22 991 I 197 723 29

k 29 730 8 232 37 962 312 213 61
41 268 lOB 919 150 187 3 885 565 95
17 4OB 63 122 SO 530 I 710 006 81

20 490 42 409 62 899 I 531 930 90
1945 c 15 568 65 430 81 298 SOl 952 07

I Includes revenue as follows Passenger 1 939 50 storage 1 056 77 miscellaneous 2 756 73
I Includes revenue as follows Passenger 3397 storage 1 055 72 miscellaneous 2 614 16

Includes revenue as folIows PalSeoger 5385 storage 572 25 miscellaneous 4 243 62
Includes revenueas follows Passenger 7 187 50 storage 45 48 miscellaneous 8 259 04
Includes revenue as follows Passenger 2 811 40 storage 57 miscellaneous 5 320 31

6 Includes revenue as follows Passenger 3 802 50 storage 247 75 miscellaneous 7 827 13

For 1946 Lomen computes its lighterage department s freight reve

nue as 266 470 34 This sum appears in an exhihIt submitted by
Lqmen after the close of the hearing by agreement and includes only
one fourth of all of the bulk oil products carried for the reason that
such cargo produces approximately one fourth the revenue per ton

and costs less per ton to handle The reason does not justify use of
the figures employed In the case of bulk oil products as in the case

of other commodities consideration should be given to the full revenue

received Including the excluded tonnage at the tariff rate on oil and
3U s M C
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petroleum products the lighterage department s freight revenue for

1946 was 345 008 74 made up as follows

TABLE 2

q

il
Commercial

Armycargo
Slltplus Total

cargo property

Shipshore Tons Tons Tons Tons
In bound I 12 399 2 12 399 0 24 789
Out bound u n u 1 257 1 090 3774 6 1 1

008Stwise u H u H 2 167 4 636 6

TotaL 13 773 15 656 8 410 37 839

Revenue Revenue Revenue Revenue

122 528 21 134 109 36 88 371 17 345 008 74

1 Includes 2 rp7 tons oC bulk oll products excluded by Lomen
2 Includes 7 357 tons of bulk oil products excluded by Lomen

Adding passenger and miscellaneous earnings of 5 352 31 to the above total of 345 008 74 results in llght
erage department gross revenueCor 1946 oC 350 36105

Lomen excepted to the examiner s increase of the revenlle shown on

theexhiliit by the amount indicated as left out and claimed that the

exhibit opIy excluded the tonnage but did not exclude the revenue

represented by excluded tonnage No opportunity was given to ex

amine th exhibit at the hearing or to cross examine the person who

compiled it The sum used by the examiner coincides with other evi

dence on the average revenue per ton received by Lomen and there

fore willbe used for the purpose of this report
For th six years from 1940 to 1945 inclusive Lomen s operating

costs in tt1e lighterage department i e those exclusive of general and

administrative expenses were as follows 1940 113 079 41 1941

150 483 24 1942 388 088 51 1943 334 510 35 1944 325 13187

and 1945 395 523 96 1 According to a preliminary statement which

is subject to change for what are said to be minor year end adjust
ments tlie operating costs in the lighterage department for 1946

amomiteq to 231 510 85

The contention that the operating costs vary with the volume of

tonnage handled and must be calculated on that basis is not borne out

by the figures It is stated that if the sum of 231 51085 represents
actual outlays in 1946 Lomen must have selected that year for making
large expenditures for nonrecurring items The record does not show

such to be the case The sum does include an unspecified amount for

depreciation on dwellings in Nome which cannot properly be classed

as operating properties As indicaJted in footnote 1 the amount shown

for such depreciation in 1945 is 1 405 09

1 A portion f each of these sums represents depreciation on dwellings improperly
Included as lighterage department property The amount of such depreciation is not

shown except 1 405 09 for 1945 The highest total depreciation including that on

dwellings was 18 216 65 in 1943
3 U S M C



RATES BETWEEN PLACES IN ALASKA 37

To show the amount of the lighterage department s general and
administrative expense for 1946 Lomen distributes between this de

partment and its sales depar menrt the total general and administrative

expense of 152 223 36 The largest of the items composing this sum

consists of salaries ofLomen s officers These officers all stockholders

in Lomen which is largely a family affair are the president three
vice presidents one of whom is also treasurer and a secretary With
the exception of the secretary who received less each of them in 1946

received a salary of 12 500 and a bOnus of 5 000 Thus their salaries
and bonuses aggregating 59 000 and 23 000 respectively amounted
in all to the total of 82 000 The distribution made by Lomen of
this expense is 15416 percent or 12 64112 to the sales department
and 84 584 percent or 69 358 88 to the lighterage department The

result of this distribution is to take for the single item of officers
salaries approximately 20 percent of the lighterage department s gross
reyenue The other general and administrative expenses amounting
to 70 223 36 are distributed between the two department s according
to the same percentages A a consequence of the total expense of

152 223 36 for the two departments 128 756 61 is borne by the

lighterage department
The expense attributed to the lighterage department for officers s al

aries aId bonuses and by far the greater part of the total cost of the

other items entering into the sum of 128 756 61 are allocated by a

further distribution to Lomen s Seattle office This offioe was estab

lished in 1927 It is in a suite of rooms partly occupied by Lomen

Equipment Company which was formedby some ofLomen s sales
de

partment employ es and others in 1945 So far as the lighterage de

partment is concerned the main function of the Seattle office is the

making of purchases which in 1949 amounted to less than 17 000
The office does not appear to be necessary to the business of the lighter
age dep rtment and no doubt the Nome office could absorb the work

that it does for that department at a s all fractionof the present c st
thereof The sum of 20 000 will be allowed for officers salaries and

other expense to the Nome office that elimination of the Seattle office

might entail This does not mean that the Seattle office must be

eliminated but if it is retained the lighterage department shall not be

eharged in excess of the amount specified for its expenses
The general and administrative expenses charged by Lomen to the

Nome office in 1946 amounted to 26 92543 As in the case of the Se

attle office 84 584 percent of this expense is allocated by Lomen to the

lighterage department and 15416 percen to the sales department
These percentages purport to be the proportions that the lighterage
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department s gross revenue and the sales department s gross profit
respectlyely bear to the sum of such revenue and profit Inasmuch as

the lightel age department s gross revenue unlike that of the sales de

partmeJit does not include an amount for such an item as cost of goods
sold Lomen excluded the cost of goods from the gross revenue of the
sales department in arriving at its method ofdistribution The Alaska

Development Board and the Territory 9f Alaska contend that the allo

cation should be based on the gross revenue of each department not

withstanding the sales department s gross revenue includes cost of

goods As stated above thegross revenue of the lighterage department
in 1945 was 350 36105 The sales department s gross revenue and

gross profit were 110 679 24 apd 50 018 69 respectively Deducting
from the above mentioned sum of 26 92543 the amount of 3 219 78
Included therein for dwellings expense whichis not properly charge
able to the light rage department leaves an expense of 23 705 65

According to the method used by Lomen without the exclusion of any
of the oil products tonnage however 87 507 percent of this expense
would be allocate to the lighterage department and 12 493 percent to

the sales department Ifno deduction should be made from the gross
revenue of the sales department 24 006 percent of the expense would

be allocated to that department and 75 994 percent to the lighterage
department Under the first method the lighterage department s ex

pense amounts to 20 744 10 under the second 18 014 87 The first
method does not appear to be unfair Accordingly 20 744 10 is
found to be the amount of the general administrative expense properly
chargeable to the lighterage department in addition to the amount

allowed above in the discussion of the Seattle office
As of December 31 1946 the cost of acquisition by Lomen plus

additions and betterments less a crued depreciation of the lighterage
department s fixed assets including land buildings and floating and
shore equipment was 110 007 36 2 Itis contended by Lorrien that the

replacement cost new of these assets and such cost less depreciation
would be 697 173 54 and 396 303 54 respectively These estimates
are the result of collaboration between employees ofLomen with little

or no previous experience as regards such matters

The working capital for Lomen s two departments sales and lighter
age in 1945 amounted to 298 274 29 For the lighterage department

2 This sum iscomposed of the following amounts 233 772 27 cost of buildings andfloat

ing and shore equipment acquired up to December 31 1945 plus cost of additions and bet
terments less 21 422 90 cost of dwellings improperly included as property of the lighter
age department less 129 686 29 depreciation on lighterage department property excluding
dwellings plus 13 323 54 cost of land up to December 31 1945 plus 14 020 80 cost of

lighterage department propert excl uding dwelling acquired in 1946
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alone in 1946 Lomen s estimate of the working capital necessary is

63 514 39 This does not appear to be excessive
As to a fair return certain interveners suggest that Lomen should

be allowed 7 percent on its capital stock of 250 000 With weight
given to the above estimates of reproduction cost along with the
amounts shown for acquisition costs additions and betterments depre
ciation andworkirig capital the value for rate making purposes of the

lighterage department s property does not exceed 250 000 Loinen
contends that it should be allowed 10 percent as a fair rate of return

It points out that the prevailing rate of interest on loans in Nome is
8 percent and claims that it is entitled to a return of a higher per

centage in view of the risks to which its lighterage busine s is subject
A similar position has been taken in previolls cases by Alaska Steam

ship Company whose ships operate to and from Nome anchorage In
Alaskan Rates 2U S M C 558 we found that the rate of return on

the value of the property of Alaska Steamship Company devoted to

Alaskan common carrier service should not exceed 7 5 percent which
later 2 U S M C 639 was reduced to 6 percent A rate of return

not to exceed 7 percent was allowed in Rates of Inter Island Steam

Navigation 00 Ltd 2 U S M C 253 Like the risks considered in
the cited cases those here are generally covered by insurance which

as an item of operating costs nters into the rates charged the public
for the services performed Bearing on the question of risk involved
in Lomen s operations is the testimony that it never lost one piece of

Bquipment for theU S Army during the war although it carried for

the Army 108 919 tons of cargo in 1942 63 122 tons in 1943 42 409
tons in 1944 and 65 430 tons in 1945 also that it never lost life

Moreover th lighterage department has no competition to jeopardize
Lomen s ihcome

As ofD ecember 31 1945 Lomen s net worth l epresented by capital
stock of 250 000 and surplus of 229 497 71 was 479 497 71 as against
a net worth of 280 797 73 on D cemler 31 1939 when its capital stock
and surplus were 250 000 and 30 797 73 3 respectively The risks on

which Lomen places emphasis are those to its buildings and equipment
in Nome after the season of navigation has closed particularly haz
ards from fall and winter storms against which it has been unable to

obtain insurance Some of these storms as previously stated are

violent but Lomen s loss from them over theyears of its existence does
not appear to have been great Certainly no risks are indicated which

3 This surplus of 30 797 73 was accumulated over a period of nine years during whicb
Lomen s average n t income after taxes was less than 2 percent of its capital stock In

this period it paid a dividend of 3 000
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would warrant the rate of return which it seeks A fair rate should

not exceed 7 percent The sum of 17 500 is found to be a fair return

Thus on the basis of figureS for 1946 with a minor exception the

following results appear in respect to the lighterage department
Revenue 7 350 361

Expenses
Operating 7

1 230 105 76

Administrative Seattle office 20 000 00

Administr tive Qther than Seattle offire 20 744 10

Total 210 849 86
Net income before income taxes 79 511 19

Income
taxes

30 214 25

Net income 49 296 94
Fair return 17 500

Excess of net income over fair return 31 796 94

1 231 510 85 less 1 405 09 1945 depreciation on dwellings

To the extent that Lomen s rates fares and charges yield net income

in excess of the amount found herein to be a fair return they are and
for the futurewill be unjust and unreasonable in violation of section

18 of the Shipping Act 1916
Lomen s method ofcharging tor ship shore services according to cer

tain percentages otAlaska Steamship Company s r tes trom Seattle is

objectionable The latter rates are not a partotLomen s tariff Sec

tion 2 ot the Intercoastal Shipping Act 1933 as amended requires the

filing ot schf3dules showing all the rates To comply with this re

quirement the rates must in accordance with the Commission s tariff

regulations be stated in cents or in dollars and cents per cubic toot

per 100 pounds or other unit or basis By using the percentage
method Lomen is not showing all the rates tor its ship shore service

It is therefore violating section 2
Lomen at times allows a longer period of free time than is permitted

by the rule in its tariff that Storage will be charged on shipments
not removed within five days Thus it violates the provisio of
section 2 Ot the Intercoastal Shipping Act 1933 as amended which

forbids the extension to any person of any privilege or facility except
in accordance with tariffs on file and in effect at the time

Kotzebue Sound Lighterage Oomparny A contract dated October
4 1943 exists between Boris Magids and Elizabeth M Cross hereto

fore doing a lighterage business under the name and style otKotzebue

Sound Lighterage Company at Kotzebue Keewalik Deering and

along the shore of the Arctic Ocean in the Territory of Alaska the
3 U S M C
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parties of the first part and Archie R Ferguson of Kotzebue
Alaska

the partY of the second part These parties concurrently execute

another agreement whereby the party of the first part sold and con

veyed to the party of the second part the tug lighters barges and

equipment of thelotzebue Sound Lighterage Company Ferguson
now operates under the name of this cOllpany The parties of the

first part agree that they will not directly or indirectly enter into the

lighterage business at any of the points mentioned for the period of

five years from the date ofexecution of the cbntra t and the party of

the secpnd part agrees to lighter all freight from ship to shore of

said parties of the first part individuaily or as co partners of the firm

under the firm name and style of Magids Brothers and all freight
purchased by the parties of thefirst part individually or as co partners
under the name and style of Magids Brothers which is purchased by
them for others Such freight to be lightered by the party of the

second part at the rate of 2 00 two dollars per ton measurement

or weight as expressed in bills of lading of steamship companies
Such lightering of such freight to continue for a period of five years

from the date hereof

At Kotzebue Deering and Keewalik Kotzebue Sound Lighterage
Company lightered for Magids Brothers approximately 1 400 tons

of freight in 1945 and 1 350 tons in 1946 This respondent s tariff

on file with the CommiSSIon did not then nor dpes it now contain

a rate of 2 00 per ton wei ht or measurement The lowest weight
rate named therein was and is 28 cents per 100 pounds 5 60 per ton

and the lowest measurement rate 15 cents per cubic foot 6 00 per

ton i e 40 cubic feet Allotherfat s of this respondent are high r

By transporting cargo at the 2 rate respondent violates the provision
ofsection 2 of the Intercoastal Shipping Act 1933 as amended which

forbids any carrier subject thereto to ct1arge or dem and or collect or

receive a greater or less or different compensation for the transporta
tion of passengers or property or for aly service in connection there

with than the rates fareand or charges which are specified in its

schedules filed with the Commission and duly posted and in effect at

the time Moreover the 2 rate is not sufficlmt to cover the cost to

respond nt of labo fuel and supplies not to meltion other costs and

as a consequence an undue burden is cast upon traffic not embraced
within the contract in question The rate the fore is unjust and

unreasonably low in violation of section 18 of the Shipping Act 1916
Kotzebue Sound Lighterage Company also carries freight under

other contracts The rates charged under such contra ts whilehigher
than those accorded the parties to the contract discussed above never

theless like the latter depart from the tariff on file with the Com
a u s M C
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ission Therefore by charging these rates respondent violates

section 2 of the Intercoastal Shipping Act 1933 as amended

We find 1 that to the extentthat Lomen s rates fares and charges
yield net income in excess of the amount found herei to be a fair

eturn they are and for the futurewill be unjust and unreasonable
in violation of section 18 of the Shipping Act 1916 2 that Lomen

does not file with the Commission schedules showing all of its rates in

violation of section 2 of the Intercoastal Shipping Act 1933 as

amended 3 that Lomen allows a longer period of free time than
that permitted by its tariff on file with the Commission in violation
of section 2 of the Intercoastal Shipping Act 1933 as amended 4
that the rates charged by Kotzebue Sound Lighterage COIV pany under
the contracts dIscussed herein violate section 18 of the Shipping A t

1916 and section 2 of the Intercoastal Shipping Act 1933 as amended
and 5 that no violation of law by any of the other respondents is
shown

An appropriate order willbe entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 15th lay of April
A D 1948

N0 652

lATES BETWEEN PLACES IN ALASKA

This proceeding having been instituted by the Commission on its
own motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been
had and the Commission on the date hereof having made and entered
of record a report containing its bonclusions and decision thereon
which report is hereby referred to and made a parthereof
It is ordered That respondents Lomen Commercial Company and

Kotzebue Sound Lighterage Company be and they are hereby notified
and required to cease and desist on or before May 15 1948 and there
after to abstain from the violations herein found

By the Commission
SEAL S A J WILLIAMS

Secretary



UNITED STATES MARITIME COMMISSION

No 661

ALASKAN RATE INVESTIGATION No 3

Submitted February 5 1948 Decided Jwne 15 1948

The rates fares charges regulations and practices of respondents Alaska

Steamship Company Alaska Transportation Company and Northland Trans

portation Conlpany notshown to be unlawful

The record held open forsubmission of additional evidence refteeting respondents
operations from October 1 1947 to June 1 1948

Stanley B Lorqg Ira L Ewers and Albert E Stephan for re

spondents
Ralph J Rivers Malcolm D Miller Ralph L Shepherd Herald A

O Neill H O Berger Donald Wallace Germain Bulcke Nathan
Jacobson Philip Eden 01nar O VictoT No man O Stines and Feliw
S Oohen for interveners

Paul D Page Olarence J Ioontz and Guy M Oarlon for the Com

mission

REPORT OF THE COlIl lISSION

By THE COMMISSION

Exceptions were filed to the examiners proposed report by the

Territory of Alaska and Alaska Steamship Company l Our conclu

sions do not differ from the recommendations of the examiners

This was an investigation instituted upon our own motion to deter

mine the lawfulness of the rates fares charges regulations and prac
tices of respondents Alaska Ste mship CompaIY Northland Trans

portation Company and Alaska Transportation Company common

carriers by water engaged in transportation between the Puget Sound

area ofthe State ofWashington and ports in Alaska

1Alaska Steam s exception was a technical one merely to correct an error in a table in
the report
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The Territory of Alaska Alaska Development Board United States

Department of the Interior Alaska Salmon Industry Inc Seattle
Traffic Association Tacoma Chamber of Commerce International

Longshoremen s and Warehousemen s Union C I 0 National
Union of Marine Cooks and Stewards C I 0 United States

Smelting Refining and Mining Company Fairbanks Chamber of

Commerce and Alaska Miners Association intervened The United
States Department of the Interior was not represented at the hearing

The investigation was ordered on June 4 1947 shortly after re

spondents had started operations for their own account under an

interim agreement between them and the Commission dated May 15

1947 This agreement was entered into pursuant to the powers giv n

us by Congress in Public Law 12 of the 80th Congress to assist in the

establishment of essential privately owned and op rated water trans

portation for the Territory of Alaska Under the agreement we

chartered at a nominal hire of 100 per vessel per annum such addi

tional vessels as respondents required nd we also relieved the re

spondents of the financial obligation to insure the hull and machinery
risks of the vessels thus chartered as well as those owned by them

Respondents were obligated to file tariffs where they did not already
have them on file in accordance with the Intercoastal Shipping Act

1933 as amended

For transportation purposes the Territory is divided into South
eastern Alaska running from Ketchikan to Cape Spencer South
western Alaska running from Cape Spencer to Kodiak Island and the

Alaska Peninsula the Aleutian Islands Bristol Bay Kuskokwim

River Goodnews Bay area and the Nome area Alaska Steamship
Company was authorized to serve all parts of Alaska generally pro
vided that if and when Santa Ana Steamship Company resumed
service to the Kuskokwim River Goodnews Bay area Alaska Steam

ship Company would cease service there It filed initial tariffs cover

ing transportation to the various localities At thetime of the hearing
it operated 13 vessels chartered from the Government at the nominal

price referred to above and operated 4 of its own vessels 3 of which
were combination passenger cargo vessels Itowned one other combi
nation passenger cargo vessel which it chartered to Northland Trans

portation Company t 100 per year
Northland Transportation Company was authorized to operate in

Southeastern Alaska only except that the combination passenger

cargo vessel chartered to it by Alaska Steamship Company might be

used in j oint service with the combination vessels of the Alaska

Steamship Company wherever the latter were used It operated five

Gov rnment owned vessels in addition to the combination passenger
hSU 8 M C
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cargo vessel Northland was also authorized to enter into contracts

with the Army for the transportation of military cargo to or from

any place iil Alaska Initial tariffs covering the trades so authorized

were filed

Alaska Transportation Company operated four Government owned

vessels chartered to it It served Southeastern Alaska only and had

on file tariffs covering this transportation It also was authorized to

carry military cargo to or from any part of AlasJra under special
contract with the Army

During World War II the Territory of Alaska was served by re

spondents acting as agents for the Government which had requisi
tioned respondents vessels During 1946 the Government suffered

losses in the Alaska trade estimated at about 4 000 000 The tariffs

filed under the interim agreement were designed to increase revenues

approximately 35 percent This wasnot done by a straight percentage
increase of the rates on all items but in a manner designed to affect

the internal economy of the Territory of Alaska as little as possible
For example rates on agricultural implements and building material

wereincreased very little and at the request ofthe Territory groceries
were removed from the general merchandise item and given a lower

commodity rate The rates on general merchandise N O S were

increased generally by 39 to 50 percent and on canned fish by 43 to

58 percent Where respondents served the same localities their tariffs
were identical

We find no occasion to change our previous observations as to the

general characteristics of this trade AlaskanRates 2 U S M C
f58 559 It is an unusual y hazardous one involves an exceptional
number of ports or small places to be served is extremely seasonal

and were it not for the salmon industry and the transportation of

canned salmon almost everything would move northbound and very
little southbound As the result of World War II there has been an

increase in the number of military installations and in military per
sonnel in Alaska What effect this will have on the3ll ture need for

transportation is problematical The civil population is only ap

proximately 90 000 of which approximately 30 000 are Indians and
Eskimos Duting the canning season the population is increased by
approximately 10 000 workers who are brought into the Territory by
the canning industry The tariffs indicate that there are in South
eastern and Southwestern Alaska some 13 principal ports of calland

93 outports All outports are not served on every voyage but do
receive service when cargo offers

Rates in other trades Attempts to compare the rates in theAlaskan
trade with rates to Hawaii and Puerto Rico have no significance by
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reason of the lackofsimilarity in the trades The latter trad are not

as unbalanced are not as seasonal are not as dangerous and do not

require lay up of ships by reason of the closing of navigation during
the winter months Moreover the population of Hawaii and Puerto
Rico is far in excess of that of Alaska and the volume of freight much

greater The number of ports served in Hawaii and Puerto Rico is

small compared with the number served in Alaska

Trafftc pattern N orthbound cargo destined to the canneries such

as material necessary for their upkeep and groceries and provisions
for personnel amQunts to approximately 50 percent of the total

north bound movement while the products from the canneries such

as canned salmon frozen fish etc amount to approximately 85 per
cent of the total south bound movement The cannery traffic is par

ticularly seasonal The movement ofsupplies such as fiber boxes cans

cordage netting groceries provisions and building materials begins
in March and tapers off in July and August There are 10 fishing
districts the opening and closing of which are determined by the

run of the fish and are limited in time by the Department of the In

terior and the times vary in the different districts The fishing period
is comparatively hort CanI1jing starts approximately coincident

with the fishing and eontinues through the period Immediate trans

portation is required in practically all of the districts because of the

lack of adequate warehousing facilities to prevent freezing
About 20 000 tons of cargo a year go to Bristol Bay commencing ih

the middle of May as compared with approximately 1 500 tons of

town freight 2 The bulk of the cargo is in shipload lots destined

directly jor the area and whether consigned to the canneries or to

civilians is lightered ashore and handled over the cannery docks by
cannery personnel The salmon pack begins to move in the latter part
of Mayor early June amounts to from 40 000 to 50 000 tons a year
and moves almost entirely in shipload lots from putch Harbor to

Puget Sound without intermediate stops Because ofice and weather

conditions tugs and barges belonging to the canneries have to be

pulledout of the water at the end of the season

At Kodiak and in the Peninsula area about 30 000 or 40 000 tons

of canned salmon south bound can be counted upon anhually with a

northbound average movement of from 12 000 to 15 000 tons of sup

plies There are approximately 2 500 tons ofnorth bound town freight
to the same area The ports in these areas are oPen the year around

and the season is considerably longer than that at Bristol Bay The

first of the salmon pack is available about the 10th of June AtCook

2 Town freight is freight which is not miiltary or cannery cargo either north or south

bound
3 US M O
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Inlet there is an annual south bound movement of approximately 7 000

or 8 000 tons of canned salmon atPrince William Sound and Copper
River approximately 20 000 tons Southeastern Alaska the largest
producing area originates about 60 000 tons of canned salmon

annually
The movement of both northbound and south bound cannery cargo

requires immediate availability of tonnage Speed ofhandling rather

than regularity of service is necessary The civilian population on

the other hand requires a regular scheduled service in order that the

merchants may be assured of ample supplies anq pot be required to

maintain extensive warehouse facilities Evep with the present serv

icethe retailer has to be his owp warehouseman

Passenger traffic There is an increased tendency on the part of the

cannerieS to utilize air rather than water facilities in transporting
annually their 10 000 personnel from the United States to Alaska

inasmuch as wages begin when personnel is signed on in uget Sound
and are paid during th period of transportation As soon as ex

panded air facilities can be provided very few of the cannery

passengers will move by water

While this tendency will have an effect upon the advisability of the

continued use ofpassenger vessels the evidence applicable only to one

peak season of operation is not sufficient to arrive at a definite conclu

sion that passenger demand will not appear elsewhere to take the place
of the loss of the cannery passengers At the present time the income

from the passengers carried cannot be ignored In the case ofAlaska

Steamship Company the revenue received from passengers during the

period under consideration was 16 percent of its entire revenue How

ever each carrier must scrutinize continually and with great care the

operation of its passenger vessels to be sure that it does not result in

such loss s will affect seriously the level of its freight rates

Operating costs Respondents costs of operation are high for the

following reasons wages increased approximately 50 percent between

1939 and 1947 the small amount ofcargo at the majority of the ports
served increases the relativecost per ton for handling thelack of steve

dores and the consequent use of crews increased overtime the varied

character ofnorth bound ca go does not iend itself to volume movement

and thereby increases the costs ofhandling both prior to loading and

in the actual loading and unloading the lack of proper terminal facili

ties at many of the larger ports causes delays to hip and crew sub

sistence is increased because of the number ofmeals that must be served
not only to the regular crews but also to longshoremen and guards
Alaska Steamship Company s experience with claims for loss and dam

age to northbound cargo is slightly less than 3 percent of the entire
3 U S M C
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revenue These losses are occasioned by improper and insufficient

packaging rough handling and pilfering The experiences of the
other respondents are similar Education and the gre ter us of me

chanical handling devices are being resorted to in an attempt to reduce
costs from this source

Operating results Tables Iand II show respondents operating
results through September 30 1947 under the interim agreement S

TABLE I

Percent of cargo carried
Percent of each carrier s total

Voy
by all c rrie

Ships
ages

Can MiIi Civil Can Mili Civil
Total

nery tary ian nery tary ian

ASCO u 17 52 77 6 36 85 3 12 100
NTCO u uu u 6 24 13 70 35 24 56 20 100
ATC0 u u u u u 4 14 10 24 29 34 35 31 100

TotaL u u n 27 9j 100 100 100

NOTE This table does not include the joint rail and watertraffic carried by Alaska R R in connec
tion with Alaska Steamship Co

TABLE II

Nct profit Estimated Estimated
Percent of before Fed adjustednet amount

Revenue Expense expense to eral taxes profit for available for
insurance recapturerevenue insurance

and charter after
charter hire

hire insurance I

ASCO 4 108 835 2 877 017 70 R22 990 631 987 312 098
NTCO u uuu 1 332 418 982 071 74 24Q 309 159 853 71 070
A

TCO
m 600 560 406 706 68 142 853 138 341 77 952

TotaL
nnn 6 041 813 4 265 794 71 1 212 152 930 181 461 20

1 The year 1941 is used as abasis
I Marine and war risk hull insurance and chartcr hire are computed respectively at commercial rates

andunder the Ship Sales Actof 1946

Table III shows the estimated profit available under the interim

agreement for recapture by the Commission on operations through
June 30 1948 and estimated additional income needed for a 10 percent
return if the vessels were purchased by respondents and operateH
through the same period

a Article 5 a of the interim agreement provides If at the end of the calendar year

1947 or at the termination of this Agreement or at such other time or times as the
Commission may require or the Operators may elect the cumulative net voyage profit

shall exceed ten percent 10 per annum on the Operator s capitanecessarily
employed in the business of the vessels the Commission shall be reimbursed in

the manner provided below with respect to additional charter hire to the extentof such
profitsin excess of ten percent 10 per annum for the actual amount of any otherwise

unrecovera b e costs and expenses incurred by it pursuant to Article 3 hereof not including
however the total loss orconstructive total loss value of vessels ownedby the Commission
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TABLE III

Estimated ad

ditional income

needed for 10

percent return

Estimated profit available for recapture on before Federal
operations through June30 1948 tates if vessels

purchased and

operated
through June

30 1948

ABC 0 None 1 216 332

NTC 0 n

do
n

463 929

ATCO
n n

do 488 594

Total None 2 168 855

Respondents earnings do not appear excessive for the period of

operation under consideration and estimates indicate there will be a

large deficit at the conclusion ofa fullyear s operation
Discrimination The fact that rates on fishery products southbound

and on some fishing supplies northbound are relatively lower than

other rates results according to the Territory in undue discrimina
tion and preference in favor of such traffic It is also argued that the

fishery traffic does not bear its fair share fthe transportation burden

These contentions fail to take into account the transportation factors

underlying the lower rates As already noted the volume of cannery
traffic is greatly in excess of the town freight being about 85 percent
of the total soutlbound and better than 50 percent northbound
Southbound cannery cargo is shipped in uniform shaped cases and

is cheaper to handle both as to stevedoring and because of the absence

of claims for loss damage and pilferage As also noted much of
the handling at the canneries is done by cannery personnel which

relieves the vessel of some expens An important consideration is

hat the vessels get full loads and thereby make quicker and more

direct voyages without calling at way ports On this record we find

that no unlawful discrimination has been shown

Oompetition Although the rates on cannery traffic were increased

as much percentagewise as those on town traffic the per ton rates

are less Even if the transportation factors alone did not jutify
the amount ofthedifferential thereis considerable evidence ofpossible
serious competition Before World War II the canneries operated
approximately 15 vesSels of theIr own but these were taken over by
War Shipping Administration at the outbreak of the war All had

not been used for the transportation of canned salmon some being
chartered to the regular carriers in the Alaskan trade for generaI
operation The cannery vessels operated during the canning season

only and handled no town freight Amajority ot the canneryvessele
s u S M C
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werenotreturned to their owners after the termination af thewar and
those that were returned werenot in usable condition

Respondents are desiraus af retaining the salman business and
while the canneries have no vessels at the present time their repres n

tative testified that they would consider securing suitable vessels tq
handle their products if respandents rate are increased to the paint
where it will be advantageaus far the canneries to take such steps
Itwas further testified that the salman rates are abaut as high as the

industry can stal1d without again using its awn vessels Even at the

present lever the rates an salmonfrom the Ketchikan area are such
that same of the canneries use their fishing equipment to haul their

praduct to Prince Rupert British Columbia fram whence it gaes
via Canadian Natio nal Railway in band to the eastern part of the
United States The rail rates are the same from Prince Rllpert and
Seattle It seems fairly evident that any increase in the salman rates
will tend to promote the movement via Prince Rupert and invite

resumption of operation af cannery vessels from other areas
Allooation of oosts to cannery traffic ve believe that evidence

relating to movement during the peak seasan only is nat sufficient
to enable us to judge accurately whether the praper percentage af
the casts af operation are allacated to the cannery traffic Nat until
we knaw the results af winter aperations in canjunctian with the peak
summer perio d can we decide the extent to which the cannery traffic
should be charged with c pital and general administrative casts

Relation of frdght rates to cost of living The freight rates appli
cable in this trade are too often cited as the sale cause far the high
cast af living in Alaska The record daes nat suppart any such can

clusion A survey of retail prices as compared with freight rates
showed that lacal campetitive canditians aperate in Alaska as else
where and have even mare effect upan prices than do the freight
rates Of course the rates do have an effect upan the cast of living
but they do nat appear to be the principal cause Other factors must
be considered lack oflocal whalesalers and the necessity far carrying
iarger stacks thereby increasing handling casts and decreasirig rapid
ity of turn aver higher wages to merchandising personnel and higher
rents Manpower and merchandIzing and living quarters are scarce

JointRates This is a subject which we have co nsidered previously
and suggested that the jo int rates with Alaska Railroad shauld be
cancelled and replaced by propartionals Ataskan R tes 2 U S M C
558 581 As appeared at that time no regulatory agency has co n
tro l ofthe rates ofthe Railroad and therefare the existence of joint
ates tends to take those rates out from under any effective regulation

We believe that ample time has been given the carriers by water to
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make the changes suggested The establishment of such proportional
rates by water carriers may resolve the present complaints against
the joint rates by interveners Fairbanks Chamber of Commerce and

United States Smelting Refining and Mining Company
Mining machinery at NOllU3 Intervener United States Smelting

objects to the rates of Alaska Steam on mining machinery to Nome

The increase on freight N O S is 44 percent and although the rate

on mining machinery was increased 26 percent some articles which

formerly were included under the description of mining machinery
have been removed from such classification and are now subject to

the N O S rate which means that the increase as to those articles

is 72 percent Intervener argues that the Nonie N O S rate should

have been increased percentagewise the same as from Seattle to

Ketchikan Exhibits show however that the increase in the latter

area was45 percent whereas the increase to Nome wasonly 44 percent
Jntervener also believes that the articles taken out of the machinery
item and thus made subject to the N O S rate should be restored

to the machinery item In view of our conclusions this question could

well be held in abeyance
Miscellaneous i8swes Respondents revenue and expense figures

were not challenged except as to the alleged duplication of overhead
through the continued existence of Alaska Steamship Co and North

land Transportation Co which are practically of the same owner

ship We have been unable to find any indication however that a

consolidation of these companies would result in such savings as

would necessitate a reduction in the present rates The administrative

and general expenses of Northland less various agency fees for the

three and a half months under consideration was 60 399 34 This

amounts to 206 493 per year and while such sum undoubtedly con

taIns items which could not be eliminated by a merger of the two

companies for present purposes it can be treated as though it could

all be eliminated With this amount added to the net joint income

or the two companies the net profit woul nbt be enough to pay
marine and war risk insurance costs to say nothing of charter hire

or depreciation of the vessels used We do not pass upon the question
ofwhether the two companies should be consolidated as that question
is not germaine to the p esent proceeding Notuntil it has been shown

that an unnecessary duplication of overhead results in sufficient in

creased e2qenses to affect the rate base will that matter be considered

Efforts were made to inject into the proceeding various questions
such as whether the interim agreement was broken by one of the lines

what vessels should be allocated by the Commission to respondents
and whether the agreement should be revised These are matters
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which pertain to the respective rights of the carriers as against each

other rather than to the lawfulness of the rates fares charges regu
lati ns and practices which is the question before us

CONCLUSIONS

We find that respondents rates fares charges regulations and

practices have not been shown to be unlawul The record will be

held open however for the receipt of additional evidence reflecting
respondents operations from October 1 1947 to June 1 1948 In

the meantime it is suggested that respondents the proper personnel
of the Maritime Commission the Department of the Interior and

the Territory of Alaska get together as soon as possible for the pur
pose of determining what evidence is needed to show the costs of

operation the revenues the efficiency of operation and all other
matters relating to the general level of the rates as well as the rates

on individual commodities We are convinced that this is the only
way to ensure an adequate record upon which satisfactory findings
can be made

Noorder will be entered at this time

By the Commission
SEAL 8 R L McDoNALD

Asst Seoretary
WASHINGTON D C June 15 1948
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Nos 669 and 670

HIMALA INTERNATIONAL

V

FERN LINE fEARNLEY EGER AND A F KLAVENESS Co A S BARBER

STEAMSHIP LINES INC AS AGENTS AND ADRIATIC BLACK SEA
LEVANT CONFERENCE

No 671

HIMALA INTERNATIONAL

IJ

GREEK LINE GENERAL STEAM NAVIGATION Co OF GREE6E AS

AGENT AND AIRIATIC BLACK SEA LEVANT CONFERENCE

Submitted May 7 1948 Decided Jwne 15 1948

Lanolin misclassitied in tariff of Adriatic Black Sea Levant Conference No

violation of the Shipping Act 1916 founu Proceedl gs discontinued

HymenIMalatzky for complainant
Roscoe H Hupper and Burton H White for respondents

REPORT OF THE COMMISSION

By THE COMMIS ION

These cases were heard together and will be disposed of in one

report Excep tions were filed by the parties to the examiner s reCOIP

mended decision but oral argument was not requested Our conclu
sions agree with those of the examiner
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Himala International is the name under which Hymen I Malatzky
an individual does business as an exporter Fearnley Eger and

A F Klaveness Company A S trading under the name of Fern

Line for which Barber Stea mship Lines Inc acts as agent and

General Steam Navigation Company Ltd or Greece trading as the

Greek Line are common carriers by water and Inembers of the Adria
tic Black Sea and Levant Conference hereinafter referred to as the

conference The complaints allege that the rates assessed on com

modities shipped by complainant v ia these lines were and are unduly
prejudicial and disadvantageous to complainant and unjustly dis

criminatory in violation or sections 16 and 17 or the Shipping Act

1916 The complaint inNo 671 contains the further allegation that
an interpretation plac d by the conference on a tariff rule respecting
insurance results in violations of sections 14 15 16 and 17 of the

Shipping Act 1916 A cease ahd desist order lawful rates for the
future reparation and costs are sought

The commodities involved are cocculus in bags w4ich complai ant

shipped on vessels of the Fern Line and the Greek Line from New

York N Y to Piraeus Greece and aphydrous lanolin which com

plairiant shipped on vessels of the Fern Line from New York N Y

to Piraeus Greece and to Istanbul Turkey Neither cocculus nor

lanolin is specifically named ill respondents tariff The rate assessed

was the general Cargo N O S 2 rate of 37 50 per 40 cubic feet

Complainant contends that cocculus i dried fruit for which the tariff

specifically provides a rate of 30 per long ton and that lanolinis
animalgrease the rate for which is 34 50 per long ton

The contention that cocculus is dried fruit is founded on the state

ment contained in the National Formulary seventh edition and in

the United States Dispensatory twenty third edition that it is the

dried ripe fruit of Anamirta Cocculus Linne Wight et Arnott Fam

Menispermaceas Cocculus is known also as fish berry Indian berry
and Levant berries Complainant concede that cocculus is poisonous
and serves chiefly to provide an ingredient for medicines

When in dispute a tariff of a common carrier ordinarily is con

strued as any other document Gt No Ry v Merchamts Eloo 00

259 U S 285 291 In Nix v Hedden 149 U S 304 it was held that

while botanicallyspeaking tomatoes were the fruit of a vine in the

common lan age of the people they were not fruit but vegetables
1 Malatzky conducts a forwarding business under the name of Bergen Shipping Service

and engages in another business which includes the filing of claims against carriers and

insurance companies under the name of MaritinieAudit and Adjustment Service
2General cargo not otherwise specified
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Though cocculus is a fruit of the vine in the language of botany it is

not a fruit in the ordinary sense hence it is not covered by the

tariff de cription Fruits Dried

The taritf item Provisions Ordinary Stowage includes the fol

lowing commodities

Grease nimai Lard and Lard Substitute Meats Casing Animal wet NOT

dry which take Casings dry Rate Oils Neatsfoot Oleo Red Animal Edible

Tallow Sausages Skins Dry Salt Fat Back Edible Stearic Acid Stearine

Stock Neatsfoot Oleo Edible Tallow Vegetable Compound

The item is not so drawn as to limit the term Grease Animal to

the commodities thereafter following Grease Animal therefore

should be treated as a commodity separate and distinct from those

which follow and must be given its due weight as including animal

grease not included in the specific commodities Lanolin is animal

grease inasmuch as it is refined w0l gJease The tariff item above

quoted is the one which should be applied to lanolin

A reading ofthe tariff item indicates an apparent misuse of punc
tuation marks Itwould appear that a semicolon should be inserted

after the end of the parentheses also that the semicolons afror the

words Oleo and Red Animal sho ld be changed to commas other

wise there seems to be an unneces ary repetition of Edible Tallow

It does not appear whether skins is a separate item if so the nature

of the Skinsshould be set forth It is assumed that Dry applie
to Salt Fat Back although it may apply to Skins

As we said in RUbber Development Oorporation v Booth S S Ltd

2 U S M C 746 748 carriers tariffs are submitted to the rule of

interpretation applicable to written instruments generally This rule

is that the tariff having been written by the carrier is vulnerable
against carriers if the tariff s meaning is ambiguous Every effort

should be made by carriers particularly those that are members of

conferences and therefore parties to the same tariff to so draw their
tariffs as to remove all uncertainties otherwise there is a possibility o

preferences and discriminations in violation of sections16 and 17 of

the Shipping Act 1916

It must also be remembered that the continued use fambiguous
items in tariffs with the possible diverse interpretations thereof by
the conference members has a serious effect upon the stated goal of

the conference uniform rates The tariff description here under con

sideration should be clarified
The record does not show any movement of lanolin other than that

shipped by complainant Nor is there any evidence that the N 0 S
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rate assess d against lanolin and cocculuS resulted in undue preference
ordisadvantage orunjust discrimination

Complainant claims that the order in Docket No 128 Seotion

19 lflvestigation 1935 1 U S S B B 470 was violated in that the

Commission was not notified by the conference of its decisions that

the proper rate had been charged Such decisions did not come

within the scope of the order however and were not required to be

filed Moreover complainant would not have been differently affected

if they had been filed

Respondents insurance rule is as follows

Rates shown herein do not include Marine Insurance and no premium for

account of shippermay be absorbed by the carrier

Complainant testified that insurance companies charge shippers a

higher rate on cargo shipped on vessels of a certain age The Greek
Line does not inform complainant whether the vessel on which his

cargo will be transported is one that will entail the higher premium
and complainant contends that the carrier should compensate him to

the extent of the extra costwhen the higherrate is charged The rule

forbids this and no violation of the Act is shown to result from such

interpretation by the conference

On this record no violation of the Shipping Act 1916 is shown

An order discontinuing the proceedings will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 15th day of

June A D 1948

Nos 669 and 670

HIlrALA INTERNATlONAL

v

FE N LINE FEARNLEY EGER AND A F KLAVENESS Co AjS BAR

BER STEA1lSHIP LurEs INC AS AGENTS AND ADRIATIC BLACK SEA
LEVANT CONFeRENCE

No 671

HIJ1ALA INTERNATIONAL

V

GREEK LINE GENERAL STl Alf NHGATION Co LTD OF GREECE AS

AGENT AND ADRL TIC BLACn SEA LEVANT CONFERENOE

These cases being at issue upon complaints and answers on file nd

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having Illade and entered of

record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof

It is ordered That these proceedings be and they are hereby dis
continued

By the Commission
SEAL S R L MoDoNALD

Assistant S3cretary
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No 640

TERMINAL RATE STRUCTURE CALIFORNIA PORTS

Submitted March 31 19J8 Decided August 2J 19J8

Formula approved for segregating termin l costs among wharfinger services at

California ports Publicly owned and operated terminals entitled to a fair

return on investment Decision onother issues deferreduntil after submission of
rates made pursuant to formula

Paul D Page Jr John B Jago and George F Galland for the
Commission

Irving M Smith for City of Long Beach and Board of Harbor Com

missioners of the City of Long Beach Thomas S Louttit and J Richard
Townsend for Stockton Port District IF Reginald Jones for the

Board of Port Commissioners of the City of Oakland Fred N Howser

Harold B Haas and Robert K Hunter for the State of California and

Board of State Harbor Commissioners for San Francisco Harbor

Ray L Chesebro and Arthur W Nordstrom for the City of Los Angeles
and the Board of Harbor Commissioners thereof and Joseph J Geary
and Gilbert C Wheat for Parr Richmond Terminal Corporation
Howard Terminal and Encinal Terminals respondents

HarryC Burnett Charles W Bucy H P Dechart and John S

Griffil for the U S Department of Agriculture Emuel J Forman for

Los Angeles Traffic Managers Conference James S Moore Jr for

Pacific American Steamship Association James A Kellar and A Dale

Cobb for Pacific Coast Cement Institute Harold W Wright K L

Vore and C E Jqcobson for Los Angeles Chamber of Commerce

James F Doetsch James A Daly and Earle W Shaw for Chilean
Nitrate Sales Corporation Robert 0 Neill for California Fruit Grow

ers Exchange Eugene 1 Read for Oakland Chamber of Commerce
and Walter A Rohde for San Francisco Chamber of Commerce inter

veners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by certain respondents and intelvenels to the

report proposed hy the examiner and the case was orally argued
57
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Upon the issues decided our conclusions agree with those of the

examwer

This inquiry was instituted at the request of respondents who ar

four privately operated 1 and six State and municipally owned nd

operated
2 marine terminals at the major ports in California partici

pating in U S M C Agreement No 7345 which has been approved
by the Commission pursuant to section 15 of the Shipping Act 1916
as amended One of the stated purposes of the agreement is to

establish and maintain just apd reas9nable and as far as practi
cable uniform te inal rates practiGes etc

The purpose of this proceeding is to analy e respondents operations
so that there may be established 1 a proper basis for the segrega

tion of terminal services and costs thereof rendered for the account

of the vessel from those rendered for the account of the cargo 2 a

proper basis for allocating costs assignable to the vessel as between

dockage service charge and other services rendered to the vessel

3 a proper basis for allocating costs assignable to the cargo as

between wharfage wharf demurrage and storage and other services

rendered to the calgo 4 a proper basis for determining carrying
charges on waterways land structures and other terminal property
devoted to furnishing wharfage do k warehouse or other terminal

fa ilities in connection with a common carrier by water and 5 any
other services and costs necessary to a determination of the above

mentioned bases

Leave to intervene was granted to a governmental agency and

representatives of shipper and steamship interests s

All resp ondents provide and some operate facilities for receiving
holding and delivering cargoes Some have a simple landlord and

tenant arrangement while others provide a complete wharfinger
service Also some engage in railroad operation leasing of land

production of oil and other nonwharffuger activities
The facilities

range from one or two generacargo piers and sheds to several score

of facilities The ratio of investment as between the smallest ter

minal a d the largest is about 1 to 47 The publicly owned terminals

pay no taxes while those in private Ownership pay as high as 10 percent
The Commission employed Mr Howard G Freas a rate consultant

1 HowardTerminal Oakland Encinal Terminals Alameda Parr Richmond Terminal Corp Richmond
and Outer Harbor Dock and Wharf Co Los Angeles

J Board of State Harbor Commissioners for San Francisco Harbor a State agency and the following
municipal agencies Board of Harbor Commissioners of the cityof Los Angeles Boardof Port Commissioners
of the city of Oakland Board of Harbor Commissioners of the city of Long Beach Harbor Commission of

thecity of San Diegq and Stockton Port District

3 U S Department of Agriculture Los Angeles Traffic Managers Conference Pacific American Steam
ship Association Pacific Coast Cement Institute Los Angeles Cham er of Commerce Chilean Nitraie
Sales Corporation California Fruit Growers Exchange Oakland Chamber of Commerce and San Francisco
Chamber of Commerce

f Rate Expert of California PublicUtilities Commission
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to study respondents operations make a tentative cost formula
apply it to a normal prewar period and to testify at hearings called

00 consider the formula His formula was patterned after the

Edwards Differding formula 6 which has been cOIisidered by the

Commission in Docket 555 Practices etc oj San Francisco Bay
Area Terminals 941 2 U S M C 588 However he changed and

simplified that formula to the extent he thought present day facts

and experience justified The formula was applied to actual terminal

operations for the fiscal year ending June 30 1940 for the purpose
a of checking its accuracy and b its utilization in the postwar

peTiod in connection with uniform terminal rates

The study covered the primary function of interchangmg cargo
i e receiving holding and delivering eargoes which activities are

classified as wharfinger operations Activities not closely related

thereto are classified as nonwharfinger operations Witness Freas

approached the problem by inspecting each terminal and auditing
and analyzing its accounts Each item of wharfinger expens was

considered and further broken down if necessary N onwharfinger
items were considered only where necessary properIy to distrib t

joint expenses
All expenditures were apportioned to vessel and cargo in proportion

to the use made of the facilities provided and of the services rendered
The vessel was held responsible to the wharfinger for all usages and
services from but not including th point of rest on outbound tratfic
and to but not including the point of rest on inbound traffic All
other wharfinger costs were assessed against the cargo The point
of rest is the location at which the inbound CaJgo is deposited and
outbound cargo is picked up by the steamship company

Since the 9bjective is to determine costs no consideration was

given to value of service and other factors which nlust be considered

in determining the level of the rates

STRUCTURE OF FORMULA

The purpose of the study is to determine cost of performing services
from which wharfingers receive their reven e Expenditures were

determined separated and apportioned aplong the various tariff ser

vjcel aft r wholly nonwharfinger expenses were eliminated Two

primary groupings were allopted a carrying charges and b

operating charges Carrying charges embrace aU expenses resulting
from the maintenance of the bare plant whether it is in operation or
not Operating costs which result from operation of the facilities

are divided further betw en dock operating costs and general and

administrative expenses

A formula for the Determination of Port and Marine Terminal Costs for Rate Purposes 1936
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These cost groups which represeot the full cost of carrying on the

wharfinger business are distributed initially to vessel and cargo and

in turn to the various tariff services rendered to each The following
table broadly outlines his distribution

TABLE I

Costs Vessel Cargo
Nonwharftnger

Allocated to eliminated

I Carryingcharges 1 Dockage 1 Tolls wharfage Railroad oil produc
tion leasing land etc

II Dock operating costs 2 Service and other 2 WharCdemurrage
vessel charges

III General and Administra 3 Rental of
facilities

3 Car loadlng
ive expenses 4 Car

unloading5 Truck tonnage
6 Accessorial services

Carrying charges include return on investment taxes and rentals on

land structures andJacilities insurance on structures and deprecia
tion and maintenance Before these charges ar apportioned to tariff

s rvices they are first allocated to the various facilities such as water

ways wharf aprons cargo areas and special facilities such as oil

wharves and lumber storage See schedule Iof appendix
Dock operating charges embrace cost of superintendence clerking

direct dock labor and su ch miscellaneous items as watclupen claims

and cleaning sheds
General and administrative costs include ll remaining items such as

salaries and expenses of general officers and clerks accounting legal
and traffic and solicitation expense

Detailed distribution of these three groups to vessel costs and cargo
costs thence to particular tariff services is made on schedule II of

appendix
vessel costs are those incurred in providing dockage facilities in

rendering services t vessel embraced in service charge 6 in furnish

ing facilities rented to vessel under preferential or temporary assign
inents in assembling cargo for account of the vessel and in handling
lines or furnishing any other labor for the benefit of the vessel

Cargo costs are those mcurred in providing 1 wharfage the charge
for passing cargo over the wharf or from vessel to vessel at wharf
and holding cargo durmg free time 2 harf demurrage the charge
for storage or holding cargo beyond free time 3 car loading and car

unloading the charge for transferring cargo between point of rest and

o The charge 8SSessPd for arranging berth for vessel arranging terminal space for cargo checkiJig cargo

to or from vessel receiving outbound cargo from shippers and giving receipts therefor delivery of cargo

to consignees and taking receipts therefor preparing manifests loading lists or tags covering Cargo loaded

aboard vessel preparing over short and damage reports ordering cars supplying shipperswith vessel iDIor

mation and lighting terminal Some definitions also include useof terminal facilities
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rail cars 4 trucking facilities and 5 accessorial services such as

weighing stenciling and recoopering
Nonwharfinger costs so interwoven with wharfinger expenditures as

to make their initial separation impracticable are eventually deleted
A further break down is made to reflect substantial lifferences in

the cost of performing services such as a service charge cost on

general cargo moving through sheds and on general and bulk cargo
handled direct b wharfage costs on bulk cargo handled direct on

general cargo moving through sheds and on pipe line cargo and c

wharf demurrage cost on cargo in open storage and in shed storage
1

See schedules III IV and V respectively of appendix However

costs were not determined on specific commodities or at individual

facilities

Finally a schedule provides for summarizing the data developed
to show the total annual costs of rendering each service involved and

the cost per ton or other suitable unit as well as total revenue See

schedule VI of appendix By way ofillustration the costs developed
by witness Freas for respondent Howard Terminal are inserted in

schedules I to VI of the appendix
The foregoing review briefly indicates the nature and purpose of

the formula Following is a summary of the bases upon which the

apportionments were made

BASIS FOR THE ALLOCATIONS

As a general pril lCiple expenq itureswere assigned to tJIe activities

in whose furtherance they have been incurred Contributioris of both

labor and facilities were nie asured by the proportionate use inade

thereof Proportionstte use was d etermined geIiera ly on a time

space or value basis where possible otherwise judg ent was used

The schedules ill the Appendix contain a coluinn mdicating by num

fers the various bases used and a key to slJch numbers explaiIiing
the method of apportionment T e apportiQi1ment is as follows

A Costs allocated to the vessel

1 Waterways i e water areas sed for berthing of vesselS and

for making those areas accessible

2 Fifty percent of open wharves exclusive Qf trackage and other

special facilities and their supporting subst uctures and of the land

on which they are located

3 Aprons exclusive of trackage and other special facilities and

their supporting substructures

1 Wharfdemurrage isseparated iDto ahandling cost covering movement into andout of demurrage area

which cost is nonvariable and abolding cost representing floor space cost which varies with the length ot

time on demurr8gl
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4 One hundred percent of the land supj Qrting aprons without
tracks and fifty percent of the land supporting aprons with tracks

5 Aisle space within the shed used by the vessel or its agents
in receiving cargo at or delivering it to point of rest together with a

proportionate share of the supporting land
6 Services cavered by the so c alled service charge
7 Office and other space used by vessels clerical forcesa

B Costs allocated ta the cargo
1 All land not covered by 1 2 4 and 5 above

2 All trackage and its supporting substructure

3 Fifty percent of open wharves exclusive of trackage arid its

supporting substructure
4 Aisle space within sheds not included in 5 above
5 All cargo areas within shed
6 All other trackage roadways etc

7 Any services rendered for the benefit of the carga
For the purpose of dividing costs among the various services aisle

spaee was computed at 30 percent of the total carga areas utilired by
carga whether at rest or iil motian and whether atfree time or on

demurrage Aisle space within sheds is apportioned by taking out a

proporti on corresponding with the average space devoted to demur

rage purposes and dividing the reniainder amDng dockage wharfage
carlaadi g and caT unlaading and trucking Loading docks are

treated as aisle space chargeable to car and truck laading and un

loading
Forty percent of the cost of aprons Wit tracks is deemed ta be the

average of the cost incurred by reason of the traks This amaunt is

chargeable ta wharfage and the balance to dockage The return an

the land on which the a pran rests is liarggd to dabkage if the structure
s withauttracks and is diViided etween wharfage and dockage on a

fifty fifty basis if the structure is equipped with tracks Casts are

camputed for spae used by carIoaders by truck operatars and by the
farces doing the ships clerking

Befare considering the results ofthe application of the formula we

shall revert ta carrying charges which are a preponderant portian of

allcasts about 80 percent The contraversial item of return an

investment accaunts for 68 percent of earrying charges or mare than
one half of all casts Depreciation and maintenance represent sub

stantially the remainder of catrying charges The development of
these costs will be discussed in the order mentioned

RETURN

Witness Freas based his determination of an adequate return on

invested capital upon a consideratian of the fallawing a fair value



TERMINAL RATE STRUCTURECALIFORNIA PORTS 63

af the praperty emplayed far the canvenience of the public b the
financial needs af the respandents c the returns secured at the time
from other similar ent rprise in the general territory involved and
d the relative risk to which the capital is subjected Bluefield W w

Imp 00 v W Va 1923 262 U S 679

Fair value that is volume of the rate base as determined by the
witness cansists of present nlarket value af land values assigned to

buildings structures other facilities and equipm ent depreciated
and working c9pital

Land areas devated to nanwharfing r use were excluded as well as

submerged and surface areas nat put to any beneficial use The

remaining areas were assigned present market value The lvlinnesota
Rate Oases 1913 230 U S 352 455 In the absence af sales af cam

parable adjacent land current value was determined upan cansider
tian of a assessments ofthe praperties invalved where availabl nd
af adjacent and camparable areas b special canditians giving par
ticular parcels a greater value far special purpases c opinians of
experts in the assessars affices and af the valuation staff afthe State
Board ofEqualization d baok values and e values applied to three
af the private term inals in praceedings befare the Raih aad Commis
sian af the State af CalifOl llia in 1936 8 Decision No 29171Oase
filo 4090 Raul oad Oommission of The State of Oalifornia 1936
The cast af impravements lnade far the benefit af the appurknant
land and merged therewith sueh as seawalls and dredging is reflected
in the v9lue assigned to the land Far instance at San Francisco
8 000 000 was expended far a seawall which while nat included in

ariginal cast is reflected pro rata in the present value assigned to the
land Fills and grading representing benefits to structures were in
cluded in the value assigned to such structures

The witness testified that ariginal cast af land would be extremely
difficult if nat impassible to find that it wauldbe sa remate as to bear
little if any relationship to present value and that it wauld vary sa

at different terminals as to furnish no standard far a camparable rate
base However he was af the opinian that if all casts incident to

acquisitian af land and casts af impravements made thereto were cam

bined with original cast the result would not be materially different
from present market values

N0twi thstanding the fact that return on land at San Francisco ap
proximates 40 percent ofthe carrying charges witness Freas testified
that if all land values were excluded from that respondent s rate base

expenses would still exceed revenue If land were excluded at Las

8 Land values at San Francisco were based upon an appraisal made by the State in 1929 Those at the
Port of Oakland were based on market value assigned to the immediately adjacent land of Howard Ter
minal by Edwards and Differding and adopted by the California Commission
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Angeles revenues would slightly exceed expenses These results are

predicated upon expenses embracing operating costs depreciation and

a 7 percent rate of return

Buildings structures and other facilities and equipment were

evaluated in the light of records of original cost costs or other values

presently carried on the books assessors records and valuations made

by public a ppraisers and terminals engineers Original costs were

develOped in some instances and reproduction costs were available in

a number of instances Structures at Los Angeles San Francisco

and Oakland were evaluated on the basis of appraisals made in 1925

1929 and 1939 respectively brought up to date Values at Los

Angeles were not substantially different from original cost which is

said to be the basis of value generally used at the remaining seven

terminals Witness Freas was of opinjon that if all structures were

valued at original cost the result would not be materially different

from the basis used Depreciation was computed and applied on a

straight line method

Working capital consisting of CHsh and material and supplies needed

to meet current obligations in an economical and efficient manner was

estimated at one sixth of the year s exp lses less depreciation and

return

Rate of return was fixed after considering several factors The in

dustry is highly competitive Every major terniinal on the Pacific

coast is competitive with respopdents New competitors may appear
without having to secure certificates of convenience and necessity
Resporrdents business nlay be seriously affected by a shift of tonnage
hetween water flnd land carriers The business fluctuates with

seasonal peaks and valleys and during periods of prosperity and de

pression Major economic changes may jeopardize an entire invest

mentsuch as the loss someyears ago of the major portion of coastwise

and inland water traffic and traffic stoppages due to labor disturbances

in the general shipping industry
Offsetting these hazards is the probability that postwar traffic will

equal or exeeed prewar figures and the fact that respondents are well

established and seem to encounter no great difficulty in obtaining
needed capital

The developed costs for the privately operated terminals are gener
ally less than for those publicly owned therefore the return wa

determined for the former and extended to the latter A return of

seven percent for the private operators was determined to be adequate
and fair to the terniinals as well as to the carriers and the shipping
pu lic It is noteworthy that on the experi nce of the fiscal year

193940 rates reflecting costs as det rmined by the witness exclusive

of any return on capital would be prohibitive for several of the ter

TT Q U c
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min s In fact the witness did not suggest that rates at the publicly
owned terminals should be fixed at a level which would return s ven

percent He merely determined costs upon a comparabl basis On

the other hand he emphasized that private term inals couid not qom

pete with publicly owned terminals which operate at bare cost

The question was raised upon briefs as to the right of the publi5 ly
operated terminals to include a reasonable allowance for return on
investment in th ir charges The only possible restrictio cited in

this cCnnection is section 3084 of the Oalifornia Harbor aild Navigation
Oode wb ich limits the authority of the Board of State Harbor Oom

missioners San Francisco to the collection of moneys which shall not
in the main e ceed that Hecessary for the performance of its duties

powers etc The Attoriley General o Oalifornia on brief does not

interpret this section as a lirnitatioil to bare cost of operation in view

of section 3080 of the Oode which authorizes the Board to collect

revenues sufficieHt to perform its duties among which are pron1otion of

the 4arbor cO Llstruction ofnew facilitief and purchase of additionalland

DEPRECIATION MAINTENANCE RENTALS AND GIFT PROPERTY

Depreciation included in the carrying charges is the amount actually
chargeable to operaril1g expeilses to reflect a loss in service value of the

facilities used The straight line reserve method which is generally
used by the terminals was employed The property depreciated con

sists mainly of wharves transit sheds and equipment Depr ciation

wascalculated on the actual original cost of the property in use where

available when not ascertainable other costs said to approximate
original costs were used The depreciation structures used by the

terminals were adopted with few exceptimls after a udy was made

of the service lives of the various pl operties Both substructures and

superstructures were depreciated on a 100 percent basis However

where other property such as equipment had a salvage value such

value was deducted before figuring depreciation
Maintenance includes the amount actually spent for that purpose

regardless of any reserve Ho vever since there is no necessary fixed

relation between actual wear and tear and the anlounts expended
during agiven year average expeHditures covering a period of not less

than five years were used

Rentals In a few cases where the terminals lease considerable of the

property they operate and pay reutals which reflect conditions other

than those ordinarily encountered in such transactions the rented

property was evaluated and included in the rate base as though owned

by them Therefore the rentals paid were disregarded as an oper

ating cost inasmuch as the rate base and resulting return thereon as

increased

Ii
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Gift property This term as used by the witness means property
acquired without money cost or at aprice well below recognized com

mercial value By far the greater portion encountered consists of

land of services reflected by the witness in current land values or of

improveme ts so merged with the land as to be inseparable from it
A substantial portion of the areas involved is reclaimed submerged
lands The greater portion of land used at San Francisco wasgranted
or transferred in some other manner to the State of California by the

Federal Government which obtained titleby the treaty of Gaudaloupe
Hidalgo The municipally owned terminals acquired their land

mainly through grants from the State Other so call dgift property
consists of structures erected by the Public Works Administration to

create employment during a depression This property is included
not In original cost but in reproduction cost 9

Thus regardless of the source ofthe property it is reflected in the

rate base developed by the witness land through inclusion of its

present market value and structures through consideration of repro
duction cost in the same manner as allowances for intangibles Inas

much as there are no great amounts of depreciable gift property in

volved it was depreciated in the same manner as other property

APPLICATION OF FORMULA

The formula applied to the actual experience of the terminals during
the fiscal year ending June 30 1940 develops costs that substantially
exceed the revenue as disclosed by the following table It should be

noted here that only 20 percent of these costs are actual operating ex

penditures that 80 percent represents carrying charges 6 percent of

which is return on investment at 7 percent That is more than one

half of the costs represent return See table IV infra

TABLE II

Terminal
Annual rev

Annual cost Operating
enue ratio

Percent

Howard 313 200 403 166 128 7

EncinaL 544 889 599 107 109 9

Parr Richmond u
u u u u u u u m 197 276 153 121 6

Outer Harbor u
u u u uu u

000498 200
231 885 000

228 4Oaklandu 1 138 023
Stockton u uu

u u u u u u u 213 976 328 515 153 5

San Francisco u uuu uuuuu un un Uuu 1 346 091 4 897 170 363 8

Los Angeles u
uu u u u u u u 1 863 829 2 348 704 126 0

b e

149 457 553 888 370 6

40 295 159 126 394 9

Total except Outer Harbor uuuuooo uu u 5 197 134 10 703 852 205 9

g The Federal Coordinator of Transportation reports PWA grants in aid of construction of wharf facilities

up to 1937 as follows San Francisco 788 743 Oakland 254 084 Stockton 430 709 Los Angeles 508 907

total 982 443 Public Aidsto Transportation vol III Appendix A The extent of WPA contributions

Is not disclosed
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Not only the operations as a whole are shown by table II to be un

profit ble but the costs are not equally distributed The uneven dis
tribution of the burdeIl of carrying on the services as between the tariff
services and the variation of unit costs at the different terminals

appear from the following table

TABLE III

Howard nn U

Encinal h U

Parr Richmond
Outer Harbor

OaklandStocktonu 0

San Francisco
Los Angeles 0 0

Long
BeachSan Diego

Percenttotal cost is
nue t

0 0

Dockage

perhour
Cost peroccu
100 feet I

pancy

3 38 2 154 67
4 35 2 437 19
4 87 I 942 42

I 442 49
5 81 I 733 58
3 20 1 056 71
2 49 2 285 25
3 63 2 000 92
5 61 2 336 80
6 60 1 174 57

of total reve

527 9

I

Assign

Service
ment Wharf Wharf Car Car

charges charges age demur
loading mload

perton
s re J li p 1 n perton mfo er

feet

37 1 39
31 65

54
63

1 03

0 28
28
34
37
60
39
48
09
56
50

205 2

84 97 1 00
66 1 50 82
87 0

no un

06
0 0

23 u 0

0 31 u

28 nuu

13 no

0 37 0 83 0 71
66 58 54
21 51 40

77 5 25 0 180 3 255 0 213 4

I Working areas
t Other percentages are 235 3 other vessel charges 356 7 truck tonnage and 92 7 accessorial

services

Generally speaking losses are shown on every service except service

charge and assignment ch rges Since the service charge covers

approximately 75 percent of the dockage expense and the assignment
charges cover some dockage the excess revenue on the two services

should be applied against the deficiency in dockage revenue Even

with this djustment the losses on the two services are shown to be
substantial

The preponderant nature of carrying charges especially those of
the nonoperating public terminals is revealed by the following table

TABLE IV

Carrying Dock oper
General and
administracharges ting costs tiveexpenses

Perce7lt Perce7lt Percent

All respondents 0 0 0 0 0 0
0 80 41 11 06 8 53

Private terminals 38 39 39 47 22 04

Publicly operated terminals 0 0 n 0 0
n 0 48 36 33 44 18 20

Nonoperating public
terminals

n n n 92 41 2 68 4 PI

The composition of the carrying charges is 68 percent return 18

percent depreciation 12 5 percent maintenance and 1 5 percent
miscellaneous and they are apportioned roughly one third to the

vessel and two thirds to the cargo The return on the rate bases of
all respondents at seven percent amounts to slightly more than

6 000 000 If the return were reduced to six perce t or increased

TT Mn
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to eight percent the variation in either direction vould be about 8

percent of the total costs

Comparison of the results of the Freas formula with those of the

Edwards Differding formula 1936 shows that as to dockage the

former develops 11 07 cents per ton for all respondents and the latter

10 cents for Howard and Encinal In the case of service charges the

former develops direct costs mnounting to 48 percent of tJw cost

whereas the latter develops 44 percent As to wharfage the iormer

develops 28 cents at Howard and Encinal and the latter 21 cents

The Freas formula develops carloading rates substantially higher
than the Edwards Differding formula the former range from 5147
cents to 151 the latter 45 to 47 cents These differences are

explained by changes in the costs and efficiency of labor volume of

cargo handled and the fact that witness Freas included an additional

charge representing cost of the portion of the structure or facility
devoted to carloading use

The main conclusions reached by witness Freas are 1 the opera
tions of respondents during the period in question as a whole were

highly unremunerative 2 the reason for their continued operation
is the multiple nature of the businesses real estate oil etc and

the fact that they have not set aside their normal depreciation and

in some instances have deferred necessary maintenance and 3 that

there is not an evendistribution of the burden as between the various

seIvices He makes the following suggestions in the interest of

simpler and more accurate cost finding in the future a separate
accounts should be maintained for each revenue producing activity

b there should be more unifolmity in the method of accoun tingand
charging for depreciation c more complete statistical data should

be kept pertaining to operations generally and particularly as to

accessorial services and d ail nonvariable charges such as wharfage
and dockage should be charged against the vessel The latter sugges
tion if followed would eliminate difficult problems of apportionment
and according to the witness would simplify the rate problem for

the shipper who eventually bears the costs either separately or in
the ocean freight rate

A shipper witness introduced financial statements of the harbor

commissioners of San Franclsco and Los Angeles indicating favorable

operating results since 1940 10 However the value of these data is

impaired by the fact that the statements cover a multitude of non

wharfinger operations and i is impossible to segregate the revenues

and expenses covering strictly wharfinger activities

10 The net income after all deductions at San Francisco from all operations or the period 194046 ranged
from 215 357 in 1940 to 2 275 435 in 1943 At Los Angeles net profits after bond interest or the period

194p45 ranged from 463 124 to 2 625 224 the operating surplus as o June30 1945 being 5 682 035

3 U S M C
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CONCLUSIONS

The trial examineT recommended that we 1 approve the formula

as a proper method of segregating terminal costs and carrying charges
and of apportioning such costs and charges to the various wharfinger
services 2 find that respondents operating pUQlicly owned terminals

are entitled to a fail return on investment 11 3 find that depreciation
on so called Ilgift property consisting of buildings structures etc

shollld be charged to operating expenses but the value of such prop

erty should not be included in original cost or cost of reproduction 12

4 find that the rate making value of respondents property used and

useful in their wharfinger operations should consist of the actual

legitimate cost thereof properly depreciated plus working capital 13

5 find that in the ascertainment of rate making value resort should

be made to data in the follmving order first original cost records if

available second book values i third valuations by recognized en

gineers and appraisers i and fourth eost of reproduction less deprecia
tion and present market value of lands only where no other data are

available 6 find that uniformity in the rate structure should be

achieved by basing the rate level upon the operations of the lowest cost

operators such level to be increased 4 if necessary to a point where all

other respondents may earn their legitimate cost of operation includ

ing depreciation and bond intcTCst plus a rCasonable sltrplus to meet

emergencies and other l ublic needs subject to competition llnd the

ability of the traffic to pay 7 give considera tion to instituting a

nation wide rule making proceeding under section 4 of the Adminis

trative Procedure Act and the Shipping Act 1916 to afford interested

persons an opportunity to express tbeir vie vs as to whether we should

promulgate a rule requiring the assignment to the vessel of all cost

incurred in providing doekage wharfage ship s services nnd free time

storage

11 Citing Logansport v P S C Ind 1931 177 N E24 9 which approved the statement t hat the mattill

of earning a return or not earning areturn is one ot policy to be decided by the municipal authorities In

any case there should be some surplus to take care of emergencies over and above the operating expenses

12 Relying uponthe practice of the Interstate Commerce Commission in deducting pnbJic contributions

toward constrnction from original cost and reprodution cost in railroad valuation cases to avoid a double

burden on the public Indianapolis Union Railway Co 1934 I O 0 46 Val Rep 711 But see Alabama

Power Co v Ickes 1938 302 U S 464 holding that the taxpayer s interest in aPWA grant is de minimis

also Board of Utility Comm v New York Telephrme Co 1926 271 U S 23 holding that protection against

confiscation does notdepend on the source of the money used to purchase the property
13 Following Federal Power Commission v Hope Natural Gas Companll J944 320 U S 591 wherein the

Supreme Courtapprovedaratebase consisting ot actual legitimate cost In holding that the end result

is the ultimate test of whether rates are justand reasonable the COllrt said Rates whieh enable the com

pany to operate snccessflllly to maintain its financial integrity to attract eapital and to compensate its in

vestorsrortherisks assumed Ct rtainly cannot be condemned as invalid ewn though they might produce only

a meager return on the so called fair value rate base
II Citing Federal Power Commissirm v Natural Gas Co 1942 3Ir U S 75 stating that there a e zones of

reasonableness and the courts will notset aside a maximum reasonable rate
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The respondents upon exceptions and oral argument took vigorouR
exception generally to recommended findings 3 to 6 inclusive
Their main apprehension appears to be that strict adherence to the
IIactual legitimate cost theory vould exclude from the rate making
values of the public terminals reclaimed submerged lands for which no

money consideration was paid at time of acquisition They point
out also t at it would not be possible to arrive at comparable rate

bases for the various terminals in the event that actual legitiInate
costs are not ascertainable in all instances

The shipper interests contend generally that values of reclaimed
lands and improvements thereon should be excluded from the rate
base Their position is that the land was donated by Federal and
State governments and the improvements VeTe paid for through sale
of bonds which were redeemed through earnings set aside for such

purpose and local taxation These interests also oppose uniformity
of rates among respondents on the ground that it would nullify the
natural acJvantages of certain port areas and deprive patrons of the
benefits of low cost operation and efficient management of certain
terminals

Respondents request that we approve the Freas formula in toto in

cluding speeifie approval of 1 a rate of return of 7 percent upon the

present failvalue of their pToperties consisting of land improvements
buildings structures etc used and devoted to wharfinger purposes
and 2 the inelusion of so called donated or gift properties both land
and improvements at their plesent fair valuc in the money base upon
which the rate of return is applied

Apart from the fact that there is no substantial evidence in this
record to support a rate of return of 7 percent any rate of return ap

proved herc would not necessarily be proper for applieation in a future
ratc revision The ratc of return the method to be used to determine
the value of land and the treatlnent of so called gift property both
land and structures are the most controversial questions in this pro
ceeding This is so because return 011 investment as computed by
witness Freas accounts for more than one half of all costs Carrying
charges of respondents average 80 percent of all costs and at one

terminal at least returil on land accounts for 40 percent of carrying
charges
Itwould be premature therefore for us to fix the ratc of return or to

establish the method of valuation in advance of an examination of
rates made upon the basis sought by respondents These rates would
have to be evaluated in the light of their effect upon the financial
structures of respondents and their impact upon the traffic affected
It is realized that some basis must be used in computing carrying
charges and respondents are not foreclosed from using any basis

l TT MI
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which they are prepared to justify as producing reasonable rates

called for by their agreement
Under all the circumstances we accept recommended findings 1

and 2 and adopt them as our own Decision on the issues raised by
findings 3 to 6 inclusive will be deferred

Little interest wasshown in recom mendation 7 and no actio will
be taken in that direction at this time

The record will be held open

3 U S M C
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SCHEDULE IV Separation of costs assignable to shipper in the form of wharfage
tolls as between 1 general cargo 2 15ulk tonnage handled direct to or from rail

car and 3 tonnage loaded and or discharged by pipe line

Expenses
from

General
Bulk Pipe

Line
Item schedule Bases

cargo
cargo line

II col direct cargo
No umn f

a b c d e f

J CARRYING CHARGES from schedule II

1 Cargo areassheds line 3 37 223 55 1 37 223 55 xxx xxx

2 Cargo areas pen line 4 1 xxx xxx

3 Special facilities il line 5 2 xxx xxx

4 Special facilities lumber line 6 n 3
2i 963 64

xxx xxx

5 Railand truck areas and facilities line 7 27 196 19 4 5 232 55 xxx

6 Other line 8 n 00 1 743 72 5 1 154 16 102 00 487 56

7 Totalcarrying charges 66 163 46 60 34135 5 334 55 487 56

n DOCK OPERATION

8 Superintendence line 11 6
i i29 2j 99 80 9 i69 Cleaning sheds and docks line 24 00 1 238 19 6

10 Watchmen line 25 00 3 010 59 6 2 745 66 242 65 22 28

11 Gas water and electricity line 26 00 914 46 6 833 98 73 71 6 77

12 Claims line 27 00 7

13 Car demurrage line 28 00 7 xxx

14 Miscellaneous dock equipment line 35 7
2 270 2i15 Miscellaneous expense line 30 2 270 21 7

16 Total dock operation line 36 7 433 45 6 979 08 416 16 38 21

17 Ill GENERAL AND ADMINISTRATIVE line 37 25 355 88 6 23 124 57 2 043 68 187 63

18 Grand totalexpense Oines 10 36 37 98 952 79 90 445 00 7 794 39 713 40

Statistical item8

19 Number of tons loaded and discharged 350 222 265 911 63 326 20 985
20 Average cost perton 2825 3401 1231 0340

1 To column d
2 To column f
3 Divide between columns d and e in relation of quantity not handled to or from car direct to

so handled
4 Divide between d and e on basis of tonnage handled
5 On basis of use

6 On basis of line 7
7 Direct

Key to bases numbers column c

that

3 U S M C
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SCHEDULE V Break down of wharf demurrage cost into 1 handling costs per

ton i e receiving and delivery expense 2 holding costs i e the floor space
costs and overhead which vary with the period of storage

Expenses
from Handling Holding

Item schedule Bases
Line II col

costs costs

No umn g

a b c d e

I CARRYINO CHAROES from schedule II

1 Cargo areas sheds line 3 h n n
n 00 00 9 555 97 1 xxx 9 555 97

2 Cargo areasopen line 4 00 00 00 u
00 00 n

i i48 26
1 xxx

i i48 263 Other facilities lines 6 and 8 00 00 00 00
00 00 1 xxx

4 Total carrying charges line 10 00 00 10 704 23 1 xxx 10 704 23

n DOCK OPERATIONS

Ii Superintendence line 11 00 u u 00 455 98 2 455 98 xxx

6 Checking to from demurrage line 13 nn u 1 316 01 2 4 316 01 xxx

7 Handling and hith piling line 19 00 000000
0000 8 925 83 2 8 925 83 xxx

8 Cleaning sheds ine 24 nn n nnn u
448 12 2 448 12 xxx

9 Watchmen line 25 00 00 U U 00 00 00
00 886 00 3 443 00 44300

10 Ga water and elcctricity line 26 00 00 00 330 96 3 165 48 165 48

11 ClaIms line 27 000000 00 0000 652 14 3 326 07 326 07

12 Insurance carao ine 29 on
00 U 00 00 00 00

n2ii 06
3

128 Miscellaneous oc expense line30 00 00 00 3 105 53 IOS 53

13 High piling equipment line 33 00 00 2 745 15 2 2745 15 xxx

14 Tractorsand trailers line 34 0000 0000 235 23 2 235 23 xxx

148 Miscellaneous dock equipment line 35 n h n 317 78 2 317 78

15 Total dock operations line 36 0000 0000 19 524 26 18 484 18 1 040 08

16 m OENERAL AND ADMINISTRATIVE line 37 000 10 457 10 3 5 228 55 5 228 55

17 Grand total expense lines 10 36 37 00 40 685 59 23 712 73 16 972 86

18 Total tons receivedon wharf
demurrage

n n oo 108 511 xxx xxx

19 Totaltons months of wharfdemurrage nh nhh 81 864 xxx xxx

ro Total numberof square feet involved nh h hh 47 460 xxx xxx

21 Handling COSL per ton
nn u n xxx 2185 xxx

22 HoldingcostJjer square fOOt hhn n n h xxx xxx 3576

23 Adjusted hol ing cost persquare
foot

h h xxx ltXX 5960

Key to bases numbers column 0 schedule V
1 To column e

2 To column d

3 Dividebetween columns d and e on5050 basis
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SCHEDULE Vr Summary of total and unit costs for services performed and com

parison with the corresponding revenues

Annualcost Annual

Tariff services Costs from revenue

Total Per ton I total

CHARES TO VESSEL

I Dockage on Schedule IIolumn d L 38 30 165 51 xxx 8 398 10
a Cost perhour ccu ancy n

xxx 3 3898 xxx

b Cost per 100 feet w g areas xxx 2154 67 xxx

II Service charges
Schedule IIIoolumn d L 18 132 760 07a All cargo n n 3119 157 99 75

General throughshed Schedule IIIolumn f L 18 119 415 97 3897 xxx

c General irect n n Schedule lIIoolumn g L 18 4 158 60 1892 xxx

d BulkdirecL Schedule IIIcolumn h L 18 9 185 50 0944 xxx
II Assignment charges Schedule IIIoolumn C 2 L 18 xxx

a Cost persquare foot n

S cheduie iii iwml cf L i8
xxx xXx

IV Other n h n 25 725 25 xxx 9 953 63

Total vesseL h n 188 650 83 xxx 175 5 1 48

CHARGES TO CARGO

V Wharfage tolls
Schedule IVcolumn b L 18a All cargo n n

n
n 98 952 79 2825 61 261 62

b General cargO n n Schedule Volumn d L
18

90 445 00 3401 xxx

c Bulkcargo n Schedule IVolumn e L 18n 7 794 39 1231 xxx

d Pipe line n Schedule IVolumn f L 18 713 40 0340 xXx

V Wharf demurrage
a Total costs n n Schedule Vcolumn b L 17 h 40 685 59 3749 34 541 39
b Handling cost pertonn Schedule Volumn d L 2L xxx 2185 xxx

c Holdingcost persquare foot Schedule Volumn e L 22 xxx 3576 xxx

d Adjustedcost persquarefoot Schedule Volumn e L 23 h xxx 5960 xxx

VII Car loadjng Schedule IIX lumn h L 38 14 024 69 8389 8 930 05

VIII Car unloading m Schedule lIcolumn i L 38 35 746 79 7172 24 7 2 21
IX Truck tonnage n n u Schedule IIolumn j L 38 5 365 10

X Accessorial services n Schedule II column k L 38 19 740 38 xxx 8 143 07

Total
cargo

m 214 515 34 xxx 137 648 34

Grand tot 403 166 17 xxx 313 199 82

1 Except as otherwise indicated
For terminals notoperated by wharfinger
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UNITED STATES 1ARITIME COMMISSION

No 668

P A DANA INC

v

MOORE McCORMACK LINE8 INC ET AL

Decided
Submitted July 6 1918 ugU8t 24 1948

Charges collected on shipments of quartz crystal from Rio de Janeiro Brazil to

the port of New York found applicable No violation of Shipping Act 1916
shown Complaint dismissed

Henry Alpern for complainant
Harold B Finn for respondents

REPORT OF THE COMMISSION

By THE COMMISSION

No exceptions were filed to the l ecommended decisioll of the exam

iner Our conclusions agree with those of the examiner

Complainant a corporation by compla t seasonably filed alleged
thatit has been subjected by respondents 1 to the paymentof charges for

the transportation of qUfirtz crystal from Rio de Janeiro to New York

which were unduly and unreasonably prejudicial and disadvantageous
unjustly discriminatory unjust and unreasonable and an unwarranted

tax on the movement of meichandise Lawful rates for the future

and reparation 2 were sought At the hearing the allegations of undue
and unreasonable prejudice and disadvantage unjust discrimination
and unjustness and unreasonableness were abandoned Respondents
asserting that there is no prohibition in the Shipping Act 1916 against
an unwarranted tax on the movement of merchandise in foreign com

merce contend that the complaint should be dismissed for want of

jurisdiction
I Moore McCormack Lines Inc J Ludwig Mowinckels Rederi and Westfal Larsen Co Jointly

operating 88 Southern Cross Line Lloyd Brasileiro International Freighting Corp Inc Shepard Steam

ship Co
2 Computed by complainant to be 10 804 55 on shipments made up to date of hearing

3 U S M C 79



80 UNITED STATES MARITIME COMMISSION

Respondents are members of the BrazilUnited States Canada

Freight Conference and parties to the agreement of that conference

approved by the Commission under section 15 of the Shipping Act

1916 One of the provisions of the conference agreement is that rates

and charges shall be colle cted by the members strictly in accordance
with their tariff which has been filed with the Commission There is

raised iIl this case a question as to whether the charges collected by
respondents accorded with their tariff and both sides presented evi

dence on the question We may determine the applicable charges
under our authority in respect to the agreement See Remis v Moore

McOormack Lines Inc 2 U S M C 687 and Rubber Development
Gorp v Booth S S Go Ltd 2 U S M C 746

At the time of the transportation here involved respondents Tariff
No 9 was in force and the following item covered transportation of

quartz crystal from Rio de Janeiro Brazil to the port of New York

Commodity Basis Rate in U S A dollars

Cryst91
rock

u W M 1 30 00 plus 2 ad valorem on full value to be declared on

B L

1 Weight or measurement i e per 1 000 kilos or40 cubic feet whicbever brings tbe greater revenueto the

vessel

Contemporaneously the tariff provide for the application of a

surcharge expressed in a percentage of the rates and charges contained
in the tariff including the above item the amount of the surcharge
was changed from time to time Respondents applied and collected
from the complainant the rate 9S shown by the above item together
with the applieable surcha rge thereon Complainant paid the charges
under protest

At the time of the transportation here involved there was contained
in respondents tariff rule 7 b as follows

7 Ad valorem cargo
b The liability of the Carriers as to the value of shipments at the rates herein

provided shall be d termined in accordance with the clauses of the Carrier s

regular bill of lading form Unless otherwise specifically provided in individual

rate items if the Shipper desires to be c overed for a valuationin excess of that

al1ow d by the Carrier s regular bill of lading form the Shipper must so stipulate
n Carrier s bill of lading covering such shipments and such additional liability

only will be assumed by the Carrier at the request of the Shipper and upon pay

ment ofa n additional charge of two percent 2 of the total declared valuation
in additic m to the stipulated rate on the commodities shipped as specified herein

The valuation allowed by respondents regular bill of Iading form and

referred to in 7 b was 500 per package or customary freight unit

Conlplainant contends that since it did not seek to have respondents
assume a liapility on the basis of a higher valuation thall 500 p r
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package the collection of the ad valorem mentioned in the rate item

was incollsistent with rule 7 b

Respondents contend that the rate item sets up a charge consisting
of two parts the 30 per ton plus the 2 ad valorem and must be
read 8 S an individual rate item contemplated in 7 b by the words

ltunless otherwise specifically provided in individual rate items

This rate item is definite as including both constituent parts contains
no alternative and does not give the shipper any option However

rule 7 b is not intended to give the respondents the right to ch8 rge
a second 2 to give higher protection to packages of crystal rock

worth more than 500 It is believed that the rule should be clarified
in this respect

We find no violation of the Shipping Act 1916
An order dismissing the complaint will be iss ed

3 U s M C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 24th day
of August A D 1948

No 668

P A DANA INC

V

1vloORE McCORMACK LINES INC ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi

gation of the matters and things involved having been had and th
ComInission on the date hereof having nlade and entered of record a

report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof
It is ordered That this complaint be and it is hereby dismissed
By the Commission

SEAL S A J WILLIAMS

Secretary
3 U S M C



UNITED STATES MARITIME COMMISSION

No 660 II I
MATSON NAVIGATION COMPANy RATE STRUCTURE

Submitted July 12 1948 Decided August 24 1948

The rates charges regulations and practiles of Matson Navigation Company
and other respondents in connection with transportation between United
States mainland ports and Hawaii not shown to be unlawftil

Herman Phleger for Matson Navigation Company David Dawson
for United States Lines Co G F Murphy for Lykes Bros Steamship
Co Inc Frank J Haley for Waterinafi Steamship Corp and James
J McGabe for Isthmian Steamship Co respondents

John G Breslin for California Hawaiian Sugar Refining Corp
William F Krause for Fibreboard Products Inc R R Gudgel and
G H Webling for Honolulu Consumers Council and Germain Bulcke
for International Longshoremen s and Warehousemen s Union inter
veners

Paul D Page Jr Clarence J Koontz and Guy M Garlon for
Commission

DECISION OF THE COMMISSION

By THE COMMISSION

No exceptions were filed to the examiner s recommended decision
Our conclusions agree with those of the examiner

We mstituted this investigation on June 4 1947 to determine
whether the rates charges regulations and practices of Matson

Navigation Company and other respondents 1 in the Hawaiian trade

are unduly prejudicial or unreasonable in violation of sections 16
and 18 respectively of the Shipping Act 1916

California Hawaiian Sugar Refining Corp Fibreboard Products
Inc International Longshoremen s and Warehousemen s Union and
Honolulu Consumers Council intervened The Consumers Council
was the only intervener which offered testimony

J The Oceanic Steamship Co Isthmian Steamship Co and American President Lines Ltd were also

made respondents on June 4 1947 By order of September 16 1947 Lykes Bros Steamship Co Inc
United States Lines Co and Waterman Steamship Corp were named as additional respondents
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Matson is the principal water carrier in the Hawaiian trade It

operates a Pacific Hawaii combination passenger and cargo service

a Pacific Hawaii freighter service and an Atlantic Gulf Hawaii

freighter service The latter is a joint service with Isthmian The

other respondents operate principally to the Far East serving Hawaii

only incidentally Uniform rates are observed by all respondents
tInder a conference agreement approved by the Commission pursuant
to section 15 of the Shipping Act 1916 Matson is the rate making
line and this inquiry deals primarily with its rate structure

Hawaii s economy is tied in closely with that of continental United

States It exchanges principally sugar and pineapples for foodstuffs
manufactured goods fuel and lumber Shipments from Hawaii in

1947 exceeded 200 000 000 in value In 1939 Hawaii s population
had increased 59 percent and its agricultural production 100 percent
over 1920 By 1946 the change over 1920 represented an increase

in population of about 100 percent whereas agricultural production
had increased only 55 percent This could account for its present
unfavorable trade balance which until the recent war was favorable

Matson began pioneering the trade in 1882 and since World Val I

has developed the tourist trade built hotels established a lumber

service from the Northwest an Atlantic service through the Canal

refrigerator service and bulk sugar and molasses transportation
Its fleet of 33 ships aggrega ting 275 000 tons was requisitioned by

the Government during Vorld War II and operated by iVIatson as

agent Private operation was resumed in June 1946 At the time

of hearing in January 1948 lVIatson had completely replaced its freight
fleet by the purchase of 15 C 3 type ships nine of which already were

in service and six were undergoing reconversion Reconversion of

the passenger liner Lurline waspractically complete at an expenditure
of around 13 000 000 of l1atson s own funds

In all Matson s commitments for floating and other equipment are

around 52 000 000 of which 43 000 000 have been expended 2 This

program has reduced its marketable securities from 12 000 000 in

February 1947 to around 500 000 in November 1947 and has in

creased its current working liabilities 3 000 000 during the same

period Also it has necessitated bank loans of 6 000 000 and arrange

ments for another loan in the same amount Moreover llatson is

guarantor of bank loans of Oceanic its subsidiary amounting to

4 000 000

The entire new fleet is to be in operation by July 1 1948 on the

following schedule freighters are to sail weekly from Los Angeles

III

l
IT

2 This includes 18 682 338 estimated cost of restoring the Lurline including 5 000 000 paid by the Com

mission and an average of around 1 500 000 each for the Hilo bulk sugar plant Royal Hawaiian Hotel

and Matson office buUding
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and San Francisco fortnightly from Northwest ports fortnightly
from Atlantic and Gulf ports 3 vessels in conjunction with Isthmian
and every 20 days in the lumber service The Lurline replacing the
Matsonia wasscheduled to start in April 1948 on a 12 day turn around

between Honolulu and Los Angeles and San Francisco alternately
Originally l1atson filed increased rates to become effective March 1

1947 which were designed to raise revenues approximately 22 percent
These rates with certain exceptions were suspended in Docket 656
without prejudice to the establishment of rates designed to produce
an over all increase of 20 percent The latter rates together with
those excepted were filed to become effective either on March 1 or

March 10 1947 and are the subject of this inquiry
Matson justifies the rate increases on the rapid and continuous rise

in operating costs Its comparisons with increased rates in other
trades are not persuasive as no evidence of the transportation factors

existing in those other trades to show that they are comparable with
the Hawaiian trade was introduced Vessel and cargo expenses on

actual tonnage carried in the Pacific Hawaiian service have increased
1947 over 1941 by the following percentages insurance 123 85 per

cent repairs 19 96 percent sea expense 89 93 percent cargo handling
102 27 percent port charges 30 82 percent grand total 93 36 percent
on a weighted basis Expenses in 1947 divided approximately 61

percent to cargo and 39 percent to vessel
Since 1940 l1atson has increased including the present increases

rates between Ha vaii and Pacific coast ports on general merchandise
70 percent canned pineapple 76 percent lumber 66 percent bagged
raw sugar 77 percent feed flour etc 62 percent fertilizer 59 percent
and common building cement 86 percent Little or no increases had
been made at the time of the hearing in rates on refrigerator cargo
and rates on molasses fuel oil and asphalt liquid in bulk 3 the latter
three of which are influenced by tanker cOllpetition

In opposition to the rate increases the Consulllers Council alleges
in substance 1 that the increases have an inflationary effect upon the
cost of living in the Islands 2 that rate increases would not be re

quired under more efficient management and operation and 3 that
Matson is in a strong financial position and could well forego the
increases

On certain selected items of food and clothing the increased trans

portation cost resulting from the last rate increases ranges from 0 001
on a pound of potatoes to 0 014 on a pair of men s shoes Nails would
beincreased 0 001 per pound and refrigerators 191 each The Con
sumers Council estimated from exhibits of record that the increased

III

S Official notice is taken of increases made on April 1 1948 on molasses fuel oil and asphalt liquid in
bulk ranging from 23 to 50 percent
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landed cost of principal commodities imported from the mainland in

1947 was 2 639 000 Its witness testified tbat the cost of living in

the Islands is approximately 25 percent higher than on the mainland

The present freight rates average 3 81 percent of retail prices on 17

food items in Honolulu as of September 15 1947 which prices on the

average are lower than in New York but higher than in San Francisco

and Seattle For instance the 17 items cost approximately 0 05 per
unit more on the average in Honolulu than in San Francisco The

freight rates op these items from Pacific coast ports to Honolulu

average about 0 024 per unit

The Consumers Council points out that the prices of food and other
commodities in Honolulu average 20 percent higher than in mainland

cities It admits however that in addition to freight rates high
labor costs and wholesale and retail mark ups are factors which create

this cost differential The transportation factor cannot be too con

trolling if as shown by the record freight rates average less than 4

percent of retail prices Moreover the record shows that transporta
tion costs account for only one half of the difference between unit

costs of food in Honolulu and in San Francisco These statistics may

or may not be representative but i any event it would not be just
to deny reasonable rate increases to a common carrier for the simple
reason that merchant s use such increases as an excuse to inflate

their prices
The intimations of inefficient management are based on the slow

turn around of vessels and Matson s acquisition and reconversion of

vessels during a period of peak prices The record shows that vessel

operation was slowed down on accouJ t of port congestion which in

turn was due to a backlog of shipments resulting from strike and

other conditions The new and faster fleet should provide much

quicker turn arounds than were possible during 1947 At any rate

there is no eyidence of inefficient operation it is all to the cont ary
The wisdom of the managementilacquiring its fleet when it did and

adapting it to the trade through reconversion is a question which

must be resolved in the light of future operating results

Even though l1atson s financial position was such as to enable it

to stand substantial losses the law does not compel it to operate
under such conditions Matson s financial standing is of no eviden

tiary value in determining the lawful level of the rates

The following table shows earnings or losses from vessel opera

tions for the calendar year 19474 based on actual operations also

assuming that the present rates had been in effect the full year and

that expenses had been incurred for the full year on the basis prevail
ing on December 31 1947

Decem ber operations are estimated
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Freight Passenger
service service Total

combined Matsonia

1 2 3

A 1947 vessel operations
Net profit or 10ss h h

1
61 562 156 672 95 110

Depreciated investment plus working
capitaL

hh 20 312 900 1 526 998 21 839 898
Return percent h h h None 10 27 0 44

B 1947 vessel operations with the increased rates and the

expenses prevailing Dec 31 1947 applied to full year of 1947
Net profit u h

2 129 239 93 738 222 977
Depreciated investment plus working

capitaLu
u 20 416 900 1 561 998 21 978 898

Return percent u h h 0 63 6 00 1 01

I Pacificservice lost 130 505 and Atlantic Gulf service earned 68 853
2 Pacific service would haveearned 82 614 and Atlantic Gulf service would haveearned 46 625

Earnings before taxes reflected in the above table are higher than
shown by Matson by 257 893 on freight service and 39 144 on pas

senger service due to the exclusion of inactive vessel expenses and

depreciation on vessels not employed in the Hawaiian service during
1947 also charter hire revenue on passenger vessels not applicable
to the period used 5

Matson discontinued payment of quarterly dividends on June 15
1947 which had been paid regularly since 1906 Since 1937 dividends
have ranged from a high of 1 50 per share to 60 cents in 1947 Its
stock declined progressively during 1947 for a loss of around 8

points l1atson capital stock without par value has a book value

of 20 18 per share
Matson estimates that earnings under present freight rates during

the calendar year 1948 with its ne v fleet in operation the entire year
would yield less than 3 percent on capital employed in its freighter
service Estimated earnings after taxes but before return on capital
are 702 865 on the west coast freighter service and 119 926 on the

east coast freighter service Capital employed in these services

would be 32 186 436 and 5 420 637 respectively While the

Matsonia earned 10 27 percent in 1947 on its depreciated investment

of around 1 500 000 it is anticipated that a year s operation of

the Lurline will yield earnings of 340 314 after taxes on capital
employed of 17 110 855 or a return of approximately 2 percent 6

Of the 1948 revenue dollar it is estimated that 2 66 percent will be

available for return on investment 45 percent for cargo handling
and 35 percent for vessel expense the largest items of which are wages
and fuel In estimating expenses no account is taken of increased

expenses which might result from the arbitration just completed on

5 The items excluded were charter hire on the Lurline and the Matsonia depreciation on Lurline Ha

waiian Refiner and Hawaiian Wholesaler and inactive vessel expense during reconversion of freight
vessels

5 Matson s passenger carryings in 1947 were only one half of its carryings in 1940 the reduction being
attributed to subsidized competition of Pan American Airways and United AirLines
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wages of fireme cooks and stewards engineers and radio operators
Moreov r negotiations will be conducted during 1948 on possible
wage increases for the longshore clerking and seaf ring personnel

Isthmian s operations in the Hawaiian Atlantic Gulf service i

1947 under the present rates resulted in an estimated net loss of

13 687 American President Lines incurred a net direct vessel

operating loss of 10 876 Oceanic lost 44 457 The other respond
ents made only incidental calls at Hawaiian ports

CONCLUSIONS

Upon the record Matson s 1947 common carrier freighter operations
in the Hawaiian service were conducted at a loss Little better than

an even break would bave resulted had the increased rates of March

1947 been in effect and the expenses prevailing on December 31st

been Incurred during the entire year of 1947 Moreover if Matson s

estimates of prospective traffic and expenses prove reliable 1948

operations will yield only a modest rate of return on investment

While the evidence here reveals operating losses it provides no

reliable basis upon which to predicate a reasonable and stable rate

structure for the future This is true because 1947 operations were

conducted partly with old ships and under unusual traffic and ship
ping conditions A more appropriate test period would include oper

ation under the new faster and presum bly more economical fleet

This record supports certain conclusions which merit consideration

in the fixing of or judging tbe rate structure in the Hawaiian trade

which is under review here for the first time

First the transition from the old to the new operation is a stage of

new development necessitating extra costs capital and otherwise

chargeable to development Development costs do not necessarily
increase immediately and pro tanto the value of theservice to the ship

per They are a business risk assumed for the future and should be

spread out over the future

Second Matson has enjoyed a long and successful operation in the

trade thereby accumulating large reserves which have been converted

into a modern fleet The purpose of this undoubtedly was to place
the company in a position of greater earning power Other things

being equal Matson should progressively achieve such position It

is questionable therefore whether during this period of transition and

development the highest permissible return on investment is

warranted

Third this is a revenue case and no consideration is given to indi

vidual rates or to the question as to whether all commodities bear

a u s M c
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their equitable share of the burden with due consideration given to

the ability to pay
We find that the rates charges regulations and practices in issue

have not been shown to be unlawful
The proceeding will be discontinued

3 U S M C
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III

ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 4th day
of August A D 1948

No 660

MATSON NAVIGATION COMPANy RATE STRUCTURE

This case having been instituted by the Commission on its own

motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been

had and the COII1IIlission on the date here9f having made and entered
of record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof
It is ordered That this proceeding be and it is hereby discontinued

By the Commission

SEAL S A J WILLIAMS

Secretary
3 U S M C
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No 659

FREE TIME AND DEMURRAGE CHARGES AT NEW YORK

SUbmitted Jldy 7 1918 Decided October 19 19

Regulations and practices concerning free time and demurrage on import property
at the port of New York found unjust and unrea onable ill certaiIl respects
and notunjust or unreasonable inothers

Gustdme Sprinqer for Commerce and Industry Association of New
York Inc American Spice Trade Association Association of Amer
ican Woodpulp Importers American Watch Assemblers Associat on

Inc Burlap and Jute Association Cotton Importers Association Inc
Hard Fibers Association Lace and Embroidery Association Linen
Trade Association Inc National Council of American Importers
Inc National Association of Importers ofHides and Skins Oriental

Rug Importers Association Rubber Trade Association of New Yqrk

Shippers Conference ofGreater New York Tapioca Institute ofAmer
ica and Tea Associationof the United States

O A PascJJfella for Association of Food Distributors Inc

De Witt O Reed for Association of American Importers of Gree
Olives

George E Shapro for the Hills Brothers Company
William M Fenn and David S Smith for Green Coffee Association

ofNew York City Inc and Cocoa Merchants Association of America
Inc

Tlwmas J Se1l11er for United States Rubber Company
Oharles E Egan for Spanish Olive Packers

William M Knox for Buckley Dunton Pulp Co Inc

Da1Jiel J Pitot for Price Pierce Ltd
W E Aebisclier for Great Atlantic Pacific Tea Company
Herbert M Simon for American Bleached Shellac Manufacturers

Association
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O W M JJWer Jr for Mawer Gulden Annis Inc

Shirley Rie for New York Association of Dealers in Paper Mills

Supplies Inc

H E Simpson for Brookhattan Trucking Co Inc

Josepll M Adelizzi for Motor Carrier Association of New York

Wilbur La Roe Jr Frederick E Brown Artlvur L Winn Jr and

SamuelH Moerman for Port bfNew York Authority
A O Welsh for Brooklyn Chamber of Commerce

Oharles H Toll Jr for Port ofBoston Authority
Sarrvuel H Williams for Cham1er ofCommerce of Philadelphia
Oharles McD GillJJn for Baltimore Association of Commerce

Roscoe H Hupper and Bwrton H White for Trans Atlantic Asso

ciated Freight Conferences
Parker McOollester and John R Mahoney for carriers named in

footnote 7

Herman Golclmwn Elkan Turk Leo E Wol and Elkan Turk Jr

for carriers named in footnote 8

Williatm Radner and Odell Ko1J1biners for carriers named in foot

note 9
Harold B Finn for carriersnamed in footnote 10

David H Sackett for Calcutta U S A Conference

PaWl D Page Jr and George F Galland for the Commission

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed to the recommended decision of the examiner
and oral argument was heard Our conclusions agree in part with

and differ in part from those of the examiner

This is a rule making proceeding instituted by the Commission on

its own motion pursuant to sections 17 and 22 of the Shipping Act

1916 and section 4 a of the Administrative Procedure Act The

notice of hearing 1 stated in part that The Commission desires to

receive evidence of conditions in the port relevant to free time and

demurrage at New York for use in determining what action if any
is required to assure the establishment observance and enforcement

of just and reasonable regulations and practices and directed that

public hearings be held at which interested persons might express
their views

Section 22 of the Shipping Act 1916 authorizes the Commission to

investigate any violation of this Act Section 17 of the Shipping
1Published in theFederal Register on June7 1947 12 F R 3754
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Act 1916 requires in its pertinent part 2 that every common carrier

by water in foreign commerce and every other person subject to this

Act shall establish observ and enforce just and reasonable regula
tions and practices relating to or connected with the receiving han

dling storing or delivering of property and that Whenever the
board i e the Commission finds that any such regulatio or practice
is unjust or unreasonable it may determine prescribe and order en

forced a just and reasonable regulation or practice 3 Section 4 a

of the Administrative Procedure Act provides for notice of rule

making proceedings
The question for consideration is wlietheras to property transported

to t e port of New York by common carriers by water in foreign
commerce as definedin section 1 of the Shipping Act 1916 4 the

carriers regulations and practices are unjust or unreasonable with

respect to a adequacy of the free time 5 b the time of commence

ment of free time and the giving of notice of readiness of goods for
removal from pier c the inclusion in free time of periods during
which consignees due to circumstances beyond their control are un

able to remove cargo from pier or d the charging of the full amount
of demurrage 6 where consignees due to circumstances beyond their

control are unable to remove cargo from thepier
Numerous carriers contend that the matter of sufficient free time is

not one within the purview of the second paragraph of section 17

Thus on behalf of theTrans AtlanticAssociated Freight Conferences

it is asserted that the question is one of reasonableness and this must

involve the reasonableness of the charge whether it be in terms of

amount or in terms of time pursuaJit to which the amount is deter

mined and that Congress has granted to theCommission no authority

As agreed at a prehearing conference the only part of section 17 involved in this pro

ceeding is the second paragraph of that section
8 Counsel for several carriers attacked our juriSdiction on the ground that the notice of

hearing failed to charge a violation of the Shipping Act 1916 Their argument misses the

point of the proceeding which has for its purpose the prescription of reasonable regula
tions and practices for the futUre Our finding that certain regulations and practices pres

ntly in effect are unjust and unreasonable and to that extent violative of the Act is a

conclusion based on the record alter consideration of the evidence We cannot concede
that we lack jurisdiction because of our failure to assume and charge a violation before
considering the evidence

Section 1 of the Shipping Act 1916 defines the term common carrier by water in for

eign commerce to mean a common carrier except ferryboats running on regular routes

engaged in the transportation by water of passengers or property between the United States

or any of its Districts Territories or possessions and a foreign country whether in the
import or export trade Provided That a cargo boat commonly called an ocean tramp shall
not be deemed such common carrier by waterin foreign commerce

II The free time in question is a period which is covered by the rates for the ocean trans

portation and which is allowed for the removal of the property from pier after its discharge
from vessel

II The demurrage in question is a charge on cargo on pier after free time has expired
3 U S M C
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to regulate foreign rates and charges Also other carriers 7 reason

Since the Commission is thus without authority to require a reduction

in a rate for water transportation from a foreign country to theUnited

States or to prescribe a maximum reasonable rate for such service it

must Tollow that it is likewise without jurisdiction to require a carrier
to extend its free time and thus in effect determine that the transpor
tation rate is unreasonabl because a greater free time is not afforded
In the brief of the Inward Far East Lines 8 it is argued as follows

If the Commission should attempt to rule that the period of free time must be

enlarged then the Commission would be ruling that during a certain number of

days the carriers areprohibiteD from making a charge for the use of their facili

ties In other words the Commission would be fixing zero dollars as the charge
which the carriers must make during such extended period for the use of its facili

ties and the services rendered in connection therewith Such an order would

constitute rate making pure and simple

The Commissiln has obviously no more power to order a carrier in foreign
commerce to charge zero dollars for the use of its property and the rendition

of its services than it has to order the carrier to charge 100 or 2 00 or any

other sum for theuse of its property and forsuch services

The Shipping Act of 1916 and the subsequent statutes which have vested author

ity in the Commission may be searched in vain for any trace or suggestion of

authority to fix rates

Other carriers 9 stating that the second paragraph of section 17 cannot

be held to authorize fixing the charge for the service rendered contend

that Likewise there is no authority therein to fix the service to be ren

dered for the charge Still others 10 assert that section 17 does not

7 Alcoa Steamship Company Bermuda West Indies Steamship Company Ltd Com

pania Colombiana De Navegacion Maritiwa Coldemar Line Compania Sud Americana

De Vapores Chilean LineCompania Trasatlantica Garcia Diaz as Agents Com

pagnie Generale Transatlantique French Line Grace Line Inc Grace Lin Flota
Mercante Grancolombiana S A Grallcolombiana Inc Agents J Lauritzen West Coast
Line Inc as AgentsNew York Cuba Mail Steamship Co North Atlantic Gulf Steam

ship Company Inc Panama Railroad Company Panama Line Royal Netherlands Steam

ship Co Standard Fruit Steamship Co United Fruit Company and West Coast Line Inc

S American President Lines Ltd Bank Line Ltd Bank Line Dampskibsselskabet

Af 1912 Aktieselskab and Aktieselskabet Dampskibsselskabet Svendborg Moller Steamship

Company Inc The De La Rama Steamship Co Inc and Swedish East Asiatic Co Ltd

De La Rama Lines Ellerman Bucknall Steamship Co Ltd American Manchurian

Line Fearnley Eger and A F Klaveness Co A S Fern Line Isthmian Steamship

Company Lancashire Shipping Company Ltd Dodwell Castle Line N V Stoomvaart

Maatschappij uNederland N V Nederlandsche Amerikaansche Stoomvaart Maatschappij

uHolland America Lijn N V Rotterdamsche Lloyd The Ocean Steam Ship Company

Ltd The China Mptual Steam Navigation Co Ltd and Nederlandache Stoomvaart Maats

chappij Oceaan Blue Funnel Line Prince Line Ltd Prince Line Silver Line Ltd

Skibsaktieselskapet Igadi A S Besco and Aktieselskapet Ivaran Rederi Ivaran Lines

Far East Service T J Brocklebank Ltd United States Lines Company American

Pioneer Line Waterman Steamship Corporation Wilhelmsens Dampskibsaktieselskab

A S Don Norska Og Australielinie A S Tonsberg A S Tankfart I A S Tankfart IV

A S Tankfart V and A S Tankfart VI Barber Steamship Lines Inc Agent
9 rhe New York and Porto Rico Steamship Company and Bull Insular Line Inc

10 The Booth Steamship Company Ltd Rederiaktiebolaget Disa Rederiaktiebolaget
Poseidon and Angfartygsaktiebolaget Tirfing Brodin Line Flota Mercante del Estado

3 U S M C



FREE TIME AND DEMURRAGE CHARGES NEW YORK 93

authorize the Commission to prescribe either minimum free time

allowances or maximum demurrage charges for the port ofNew York

As previously noted section 17 provides that whenever the Com

mission finds that certain regulations or practices are unjust or un

reasonable it may determine prescribe and order enforced a just
and reasonable regulation or practice This constitutes an unlimited

grant to theCommission of the power to stop effectively all unjust and

unreasonable practices in receiving handling storing or delivering
property Oalifornia v United States 320 U S 577 584 The court

in that case affirmed the judgment in State of Oalifornia v United

States 46 F Supp 474 479 which in turn upheld an order of this

CommiSsion in DocketNo 555 Practices of San Francisco Bay Area

Terminals 2 U S M C 588 wherein it was held that The allow
ance of free time is a regulation or practice within the contempla
tion of 17 True as some of he carriers point out that case con

cerned an order of the Commission which set a macimlUm free time

whereas here involved is the question ofwhether the free time allowed

is long enough The distinction however is of no consequence so far

as the instant jurisdictional question is concerned Minimum free

time and demurrage praGtices as well come within the broad scope
of that language

We are not here seeking to exercise rate making power The ques

tion before us is whether certain reguhitions and practices are just and

reasonable not how much theserVices of the carriers are worth We

held in Docket No 555 Practices of San Francisco Bay Area Ter

mVnals 2 U S M C 588 affd Oalifornia v u S 320 U S 577 that

carriers are bound to impose compensatory demurrage charges after

therexpiration of reasonable free time If the currently effective

tariff rates of demurrage are not compensatory new rates should be

published which are compensatory We make no finding in this case

as to whether existing rates are compensatory or not

International Freighting Corp Inc A S Liso A S Besco and Aktieselskapet Ivarans

Rederi Ivaran LinesLamport Holt Line Ltd Linea Sud Americana Inc Lloyd

Brasileiro Patrimonia Nacional Moore McCormack Lines Inc Northern Pan America

Line A S Prince Line Ltd Rederiaktiebolaget Svenska Lloyd Stockholms Rederiaktie

bolag Svea and Rederhlktiebolaget Frederika Norton LineJoint Service Sprague

Steamship Agency Inc Svenska Brazil La Plata Linjen Wilb Wilhelmsen and Cia

Argentina de Navegacion Dodero S A all parties to United States Maritime Commission

Agreement No 7525 American Export Lines Inc The Bank Line Limited Ellerman

Bucknal1 Steamship Co Ltd Isthmian Steamship Company l hos Jno Brocklebank

Ltd Seindia Steam Navigation Co Ltd States Marine Corporation and States Marine

Corporation of Delaware all parties to United States Maritime Commission Agreement No

7555 The Union Castle Mail Steamship Company Ltd Tbe Clan Line Steamers Lid
British and South American Steam Navigation Company Ltd Prince Line Ltd and

American South Afiican Line Inc all parties to United States Maritime Commission

Agreement No 7575 to whicb as well as Agreement No 7555 Ellerman Bucknall Steam

ship Company Ltd also is aparty
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Motions to dismiss the proceeding for want of jurisdiction are

denied

Prior to 1937 cargo imported from foreign countries was allowed

to remain on piers at the port of New York for indefinite periods
On November 16 of that year the Commission in Docket No 221

Storage of Import Property 1 U S M C 676 entered an order

requiring respondents in that proceeding to cease and desist on or

before January 21 1938 from allowing BlOre than ten 10 days
free time exclusive of Sundays and legal holidays on import prop

erty at the port ofNew York While set as a maximum this period
between the effective date of the Qrder and 1941 was the free time

that carriers actually allowed In 1941 as stated in the notice institut

ingthe instant proceeding the Commission for the purpose of mini

mizing congestion of the port in the interest 9f national defense

requested that the free time be reduced and in accordance with such

request a period of five days was generally put into effect On prop

erty imported from South America or the Caribbean area a period
of six days was fixed as the free time These periods are still in force

When they were established Sunday and legal holidays were excluded

therefrom but they included Saturday Since then Saturday has

been eliminated It is these periods of five and six days exclusive

of Saturday Sunday and legal holidays that are here in question
They commence at 8 00 A f of the day following completion of

vessels discharge ofcargo unless that day is a Saturday Sunday or

legal holiday and if it is such they begin at 8 00 A 1 of the first

day after such completion that is not a Saturday Sunday or legal
holiday Under provisions of tariffs filed with the Commission the

commencement of free time may be deferred if shipments are not

available to consignees upon application therefor Cargo remaining
on piers after the free time has expired is charged demurrage as

follows 21j2 cents per 100 pounds or 1 cent per cubic foot in some

cases 3 cents per bag of 60 kilos for the first five calendar days
or fraction thereof minimum 50 cents 5 cents per 100 pounds or

2 cents per cubic foot in some cases 7 cents per bag of 60 kilos for

the second five calendar days or fraction thereof minimum 1 10

cents per 100 pounds or 4 cents per cubic foot in some cases 14 cents

per bag of 60 kilos for each succeeding five in soine cases 10

calendar days or fraction thereof minimum 2 for each period ll

11 Demurrage is computed on the basis on which the cargo is freighted except that in

some trades if the cargo is freighted on a basis other than weight or measurement the

charges are computed on a weight or measurement basis whichever yieldS the greater

revenue
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Importers seek a minimum free time often days 12 The Port ofNew

York Authority proposes that the present free time be enlarged to

seven days exclusive of Saturday Sunday and legal holidays on

general cargo and to the maximum ten day period on coffee and cocoa

beansY The carriers position is that the free time periods now in

effect are just and reasonable
Before the unloading of cargo from ship to pier may be begun

permission to make the discharge must be secured from the collector

ofcustoms Such permission is obtained after the ship s captain makes

entry of the vessel which he is required to do within 48 hours after

the ship s arrival at quarantine Likewise under cuStOl lS laws and

regulations an importer is allowed 48 hours after such arrival to

make entry of his goods H Excluded from this period which may be

extended are the day of arrival of the vessel at quarantine Saturdays
Sundays and legal holidays Ifentry of the goods is not made within

the time allowed therefor which seldom occurs cURtoms at the expense
of the importer sends them to a general order warehouse which is a

private warehouse designated by the collector of customs

When entry of merchandise is made before 2 o clock in the after

noon the permit copy of the entry bearing orders of the collector is

sent to the customs inspector on the pier usually by means of govern
ment messengerI5 on the same day This informs the inspector as to

whether the importer may remove the goods from the pier If there

are no further customs requirements to be met exeept the singling out

of packages for the appraiser s stores and if the collector does not

order the goods to be held for another government agency such as the

Food and DrugAdministration of the Federal Security Agency or the

Bureau ofEntomology and Plant Quarantine of the United States

Department of Agriculture the importer as far as customs is con

cerned may remove them with the exception of the package desig
nated to be sent to the appraiser s stores as soon as they are dis

I harged from the ship
Goods are weighed by customs if ascertainment of their weight is

lIecessary to find their value for the purpose of assessing duty In such

12 It is asked that Satu day as well as Sunday and legal holidays be excluded but

if this request should be granted the minimum would exceed the periOd ordered in Storage

of Import Property supra to be observed as a maximum and agreed at the prelienring

conference to be generallY satisfactory as such
18 The suggested discrimination in favor of coffee and cocoa belln would iolate our

decision in Docket No 482 Storage Oharges Under Agnement8 6205 and 6215 2 U S M C

48 affd Booth S S 00 v U S 29 F Supp 221

14 It appears that entry may be made in respect to perishable merchandise In advance

of the report of the vessel at quarantine
13 rhe importer mny employ his own messenger
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eases the earriers must place the merchandise on the piers so that it

is not above shoulder height Where the packages are uniform ap

proximately ten pereent of the eonsignment is weighed An effort is

made to weigh the merehandise before the importers come for it but in

the last few years this could not generally be done because of the con

gestion on piers Several days may intervene between the time of

unloading of cargo from ship to pier and the time when pier condi

tions are sueh that it can be weighed As stated by a customs witness
i we receive the greatest cooperation from the steamship people but
in many eases it is just a ease where they have just no plaee to put it

They have no space to put these goods after they are weighed So
we must wait until we get that spaee before we can even start on it
Where due to such a condition the weighing cannot be undertaken
before the importer eomes for his merchandise customs resorts to

weighing to delivery i e weighing as trucks arrive and are in a

position to load In cases where importers make the necessary arrange
ments with bonded warehouses customs will weigh shipments there
but it is very seldom that space for weighing can be obtained at a

warehouse

At times the necessity of weighing precludes the removal of eargo
from pier within the free time It does not result from this however
that the free time periods are unlawful The weighing is not done for

any reason that concerns the carriers but is an operation connected
with a transaction between the importer and customs Itrequires space
in addition to that needed for the delivery of cargo The delays which
it entails are not attributable to the carriers and to make no allowanee
in the computation of free time for the time consumed on aecount of
it is not unjust or unreasonable

Samples to be sent to the appraiser s stores are taken pursuant to
order of the eollector by the inspector on the pier or by a sampler
They are conveyed to the appraiser s stores by government truck
It does not appear that the drawing of a sample causes the rest of the

consignment to remain on pier after the expiration of free tjme The
evidence indicates that the government truck does not cqme to the piers
for samples as promptly as it should and that some difficulty is experi
enced in finding particular packages that have been designated for the

appraiser s stores These matters like weighing are not factors that
carriers are equired to consider in fixing the duration of free time

Consequently that samples remain on the piers after the expiration of
fre time because of them is notan indication that the free time allowed
is unjust or unreasonable
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lmports may require sampling by the Food and Drug Administra
tion Whether cargoes contain commodities of such character is de

termined by inspection of the ships manifestS and of consular invoices

Several times a day an employee of the Food andDrug Administration
examines the consular invoices in the invoice room of the appraiser s

stores to which they are routed from the customhouse as soon as

customs entry of the invoiced shipments is made if there is not also

to be a sampling made by the appraiser If the appraiser decides to

examine a portion of a shipment the invoice in such case does not

reach the appraiser s tores and so become available to the Food and

Drug Administrati9n until thesample for the appraiser s examination

arrives there This makes for delay On 100 entries taken at rando

for a period in September 1947 the average time in customs of the

invoices i e the average time including Saturdays and Sundays
between entry of shipments and availability of invoices to the Food

and Drug Administration in the invoice room of the appraiser s

stores was 2 1 days The time varied from a minimum less than a

day where the Food and Drug Administration received the il1voice on

the same day as the date of entry to a maximum of ten days which

occurred once The time consumed by the Food and Drug Admin

istration from the time when it received the invoices from customs

ranged from one day to eleven days and averaged 4 6 days Because

of the type of ex mination which particular samples may require
the Food and Drug Administration may need up to three weeks to

make its tests Whether due to customs procedure or to the require
ments of the Food and Drug Administration or to both the fact is

that sampling by this agency is not always completed before free time

commences or even before it expires However as testified by a wit

ness from tlH Food and Drug Administration the agency does not

require goods to be left on the piers pending sampling by it They are

covered by a bond may be removed as soon as the customs permit is

issued and inspected later It is pointed out that if an importer
should ship goods to an inland point and they should thereafter be

condemned they would have to be transported ba k to New York

However the carriers can hardly be required to accommodate cargo on

their piers free fcharge because it may fail to conform to the stand

ard applicable to it Moreover while theFood and DrugAdministra

1 ion strongly recommends against the removal of goods beyond the

port area itwill undertake to sample anywhere within that area In

fact it is estimated that approximately one fourth of the agency s

samples are collected from shipments that have been removed froin
the piers and stored on importers premises or in warehouses Irri
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porters refer to the scarcity of available warehouse space and to the

expense involved in wirehousing merchandise awaiting sampling
such as the cost of its tranfer from pier and the charge made for labor

at the warehouse in addition to the storage charge Such circum

stances however have no effect on their ability to remove cargo f om

piers They may cause them to decide that it is prudent to delay such

removal but it cannot be said that on account of them the free time

allowed is unjust or unreasonable
A person making entry of commodities subject to plant quarantine

regulations is required to give notice of the arrival of such plant ma

terial to the Sel retary of Agriculture and before entry thereof is

accepted by customs there must be on file at the customhouse a permit
isued by the Secretary of Agriculture to the Secretary of the Treasury

allowing the material to come into the United States No part of the

free time need be used by the importer in securing the issuance of

the permit Immediately upon discharge or partial discharge of the

plant material examination thereof is made on the pier by an inspector
of the Division of Foreign Plant Quarantines of the Bureau of En

tomology and Plant Quarantine of the Department of Agriculture
and before it has passed such inspection it may not be removed from

the pier The inspection is made at or as is usually true before the

time of weighing by customs It is almost always completed within

24 hours after the shipment has been landed Delays may be en

countered if labor which is required to be furnished by the importer
such as that employed in the opening of packages is not provided as

needed If the inspector finds that the goods are entitled to entry
which is generally the case they are released by customs Certain

commodities such as raw cotton are allowed to enter the country on

condition that they will be treated and as soon as the importer desig
nates the plant where his imports thereof are to undergo the treatment

they are released to that plant and it is the duty of customs to see to it

that they are delivered there and not released to the importer Ifthe

importer is not prompt in designating the plant removal of the goods
from the pier is delayed There is no indication that the requirements
respecting plant quarantine cause goods to remain on piers after the

expiration of free time

Some commodities before their removal from the piers undergo
certain processes for purposes unconnected with requirements of gov
ernment agencies Spanish olives for example are inspected and

rebrined and where necessary the barrels and casks containing them

are repaired by or on behalf of the importer In order tlult the re

brining may be done the barrels and casks must be placed on bilge with

bungs up and they must not be stacked one above the other If they
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are so stacked time is consumed in waiting for the carrier to break

down the tiers and place the olives in the required position One of

the carriers has headed up cargo two or three tiers high but its

witness testifies that that was done three years ago Since then there

was portion of a shipment that was headed up upon its discharge
from vessel but it wasplaced on bilge immediately after the unloading
of the ship s cargo had been completed

Waiting for customs and the Food and Drug Administration to

accomplish their tasks which in one case they did not do until eleven

days after completion of the ship s discharge appears to be the prin
cipal reason for the delay in effecting removal of olives from piers
In view of what has been said above as regards these agencies such

cause is no sufficient ground to require a modification of free time

practices The opinion is expressed that the carrier is held respon
sible for the condition fthe goods and if those goods go to a ware

house and they are in bad condition by neglecting to fix them or rebrine

them then he is responsible and he pays a claim Without passing
on the correctness of this opinion since it is not for the Commission to

determine it is noted that the purpose of the rebrining which is done

for the account of the importer is to prevent spoilage iIi transporta
tion by truck or by lighter and railroad to the plants of the importers
Itmay be stated moreover that ifthe view expressed is correct it may
warrant the carriers considering whether the free time periods should

not voluntarily be lengthened but it would not justify a requirement
by the Commission thatmore free time be allowed

Coffee and coca beans besides eing sampled by the Food and

Drug Administrati9n are subjected to sampling by the importers
Coffee roasters have plants in various parts of the count y and a

testified by a witness for the coffee trade a roaster has got to be

extremely careful that the particular lot that he is sending to his plant
or his roasting requirements is in line with the formula or the pro

cedure of the plant and for that reason they must definitely inspect
grade and cup th various lots of the coffee With the utmost speed
two days are required to complete the test eanwhile the balance

of the cargo from which the samples are drawn remains on the piers
In the case of cocoa the procedure is simpler It involves inspecting
and grading but not roasting which is the major time consuming ele

ment in the testing of coffee or cupping as tasting is called As re

gards e t er cOplmodi y th sampliI1g j not an operation req j redin

conn ectin with delivery by the carriers Therefbre it can pr vide

no valid ground to cont nd that the free time allowed is unjust or

unrea onable
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The principal reasons for seeking more free time for coffee and cocoa

beans are that 80 percent of such traffic imported through the port of
New York is removed from piers by the use of lighters that the light
ersare not always available as needed to accommodatethe large volume

of these commodities discharged from vessels and that when they are

secured it is difficult to find space for them at the piers
Lighters like railroad cars or trucks are furnished not by the

water carriers that allow the free time but by railroad or other

companies which send them to the piers pursuant to orders of the

importers If they are not available when the time for delivery of

cargo arrives such unavailability can have no effect as indicating
that the free time allowed is unlawful Persons importing merchan
dise may reasonably be assumed to have or to be able promptly to

obtain the equipment needed to receiv it It is not necessary in

fixing free time to allow for delays that may be encountered in the

procurement of equipment Consequently so far as the availability
of lighters is concerned there is no warrant for holding that the free
time which the carriers allow is unjust or unreasonable

Delay experienced in securing space at piers for lighters is discussed
below

vVood pulp which is sold on a dry basis normally is tested on piers
by the importer in respect to its moisture content before it is shipped
to mills in the interior For some time the importers have been able
to have the testing waived but the resumption thereof at a future
date is expected No more warrant exists for its consideration than
for that of commercial sampling of coffee or cocoa beans in the fixing
of free time Nor is it the principal reason for seeking additional
free time for wood pulp The chief concern expressed in regard to
this commodity is that large quantities thereof such as 1 000 to 1 500
tons destined to the same consumer mill cannot be moved from the

piers within the free time because to quote from the testimony of an

importer s witness the railroads are unwilling to put more cars

into that particular mill than they are able to unload in a given
period this due to the fact that the caTS back up along the line
and the railroad people are in trouble This indicates that the diffi

culty is that the interior mill to which the importer consigns the wood

pulp does not have the facilities to receive it as fast as it could be

shipped not that the free time allowed for the removal thereof from

piers is unjust or unreasonable
The foregoing discussion di poses of the qu stions presented by the

record relative to delays which result from Government procedures
and trade practices which tend to impede the removal of cargo from
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piers As to these matters we accept the examiner s recommendations
and hold that the carriers in determining the duration of free time

are not obliged to take account ofdelays in the removal of cargo which

arise from the causes hereinabove discussed

We next consider whether free time of five or six days as provided
by the tariffs presently in force is reasonably adequate to enable the
carriers to effect delivery before the inception of demurrage Itshould
be noted that free time is granted by the carriers not as a gratl1i y
but solely as an incident to their obligation to

make delivery The

Eddy 5 Wall 481 495 The Titania 131 F 229 230 This is an obli

gation which the carrier is bound to discharge as a part of its trans

portation service and consignees must be afforded fair opportunity
to ac ept delivery of cargo without incurring liability for penalties
Free time must be long enDugh to facilitate this result but need not
be longer As stated in Docket No 221 Storage of Import Property
1 U S M C 676 682

As a proper part of their transportation service respondents should allow only
such free time as may be reasonably required for theremoval of import property
from their premises based on transportation necessity and not OIl commerciai
convenience

The best index to the adequacy of free time is evidence relative to

the frequency and amount of demurrage assessments If demurrage
were assessed with great frequency or in large amounts it would

suggest that free time is inadequate for delivery If on the other
hand demurrage is the exception rather than the rule and the amounts
of demurrage are small we must infer that cargo is normally deliv
erable and delivered within free time and that free time is adequate

Olive importers claim that our memlers have paid out thousands
ofdollars in demurrage charges for not being able to move their olives
from the piers within the free time period when they have not been

responsible for the delays at all No evidence was offered however
to support this general assertion An importer of rubber and spices
while stating that about 25 of our imports are subject to demur

rage declined to substantiate the assertion by producing his com

pany s records A traffic manage for a large food importer wasunable
or unwilling to furnish any information as to demurrage paid by his

company 01 his industry except that hi company had once paid 1241
on 20 000 cases ofpineapple and on another occasion 2 91 on 250 bags
of coffee The same witness said We never worry dhout the penalty
charge Asked wh ther h ma eyery e 01 l 4iak d liyery jthin
free time he answered Yes we make every effort We pay terrific
well very high transportation charges
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Only ane imparter ventured to estimate his demurrage cast aver a

periad af time He said that his campany paid 1 800 demurrage in

1946 an faad imparts invalving 400 000 af acean freight the ratio of

demurrage to freight being less than half af ane percent This per

centage small as it is may be higher than the avernge because the cam

pany against which the demurrage vas assessed imparts figs and dates

in quantities sa large as to retard inspectian by the Food and Drug
Administratian

Imparters cantended during aral argument that statistics as to

amaunts af demurrage callected shauld have been furnished by the

carriers The carriers hawever are nat seeking relief fram their

awn regulations That relief is saught by the imparters and it was

incumbent upan them to prave the facts an which their case depended
vVe cannat assume in the absence af praaf that demurrage penalties
are sustained with excessive frequency 01 in unwarranted amaunts

The recard being ithaut suppart far a finding that demurrage is

unduly burdensame cannot and daes nat require 01 autharize a canclu

sian that existing free time is inadequate since demurrage is in at

least a general way a measure af the inadequacy af free time

We have nat averlaaked the hardship to imparters which result

fram traffic canditians at the piers The piers themselves are heavily
cangested with cargo impart and expart Many are aId and inade

quate to accammadate readily the cargaes of large madern ships or to

affard easy access and adequate maneuvering space far trucks These

canditians slaw down the delivery af impart cargo with theresult that

trucks which call far it are delayed in lang queues at the pier entrances

A particular truck may wait for many haulS and then may be turned

away withaut a laad in which event it must return at a later haul 01 an

anather day Trucking is inefficient and expensive in these circum

stances which accaunt far the stimany above quated af the witness

who said that althaugh he tried ta take delivery within free time the

effart invalved terrific transpartatian i e trucking charges
The cangestian af trucks has its cannterpart with respect to lighters

which carry the greater share af the traffic Lighters may be and

often are blacked aut by ships alangside the piers and are long delayed
in finding a place at the apran Te may infer that such delays do not

imprave the ecanamy af lighterage
The imparters elaim that cangestian and delay wauld be reduced 01

eliminated if free time were extended to ten days This cantentian is

negated by t stimany that imparters ti UCS wauld still presEmt them

selves at the pier at the earliest passible mament and wauld park
an the daarstep until loaded If all imparters did the same and all
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profess eagerness to obtain their goods promptly congestion would

not be reduced

But even if an extended free time period should have the effect

which importers claim for it it does not follow that we should or may
order the extension unless extension is necessary to assure delivery of

cargo without unwarranted penalties As previously indicated free

time is not a gratuity to consignees It is allowed solely to permit ful

fillment of the carrier s obligation to deliver the goods It need not

exceed a reasonable time allowed for their removal The Titania

131 F 229 230 A reasonable time must be determined with due

regard for the rights of all parties including carriers as well as

importers and especially for the public interest which requires that

congestion of ports be minimized in the interest of efficient water

transportation
The record amply demonstrates that the port of ew York is con

gested some witnesses having described the congestion as worse than

in 1941 when we informally requested that free time be reduced below

ten days Witnesses for the steamship lines testified convincingly
that free time cannot be increased without aggravating the conges
tion 16 and the record contains no reliable evidence to the contrary

We do not minimize the inconvenience to inlporters of meeting five

day or six day deadlines on expiration of free time The significant
ract however is that they are meeting tlWm with considerable success

and that import traffic is now moving across the piers more rapidly
than it did under the tenday rule There was testimony that a

greater percentage of each vessels cargo is delivered within six days
under pre ent conditions than was delivered within six days when the
free time was ten days It thus appears that the shorter free time

allowance is promoting the efficiellcy of the port and that we could
not r quire a general enlargement of free t me without risking disor
ganization or pier operations COl ceding that the removal or property

16 A witness appearing for a group of lines which allow six dars of free time testified
It not only seems evident to us but it is positively evident based on continual study

that we are making that were we to extend free time be ond the present sixdar period
it would certainly have the effect of increasing the congested condition which exists in

New York at the present time and would within a short time make it impossibleand

I would like to stress the word impossible for many of our lines if not all of them to

not only deliver their cargo in good order but even find it for delivery on the pier
Now to explain a little bit what I mean b that I should say that anumber of our lines

operate their services with considerable frequency Some of them have vessels coming
in here at the rateof three and four per eek We are very certain that unless the cargo
from one ship is completely delivered by the time the next ship arrives the next ship is
going to cause congestion b reason of the combination of cargo remaining on the piel
from the vessel plus the discharge of the second vessel and as successive vessels arrive

that condition is going to become mater ially worsened and within a WIT short time not

over 30 days the conditions on tbose piers will be impossible
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within five or six days imposes substantial burdens on importers we

are nevertheless compelled to find that the law and the evidence do
not justify the transfer of those burdens to the carriers in the form of

extended free time

We do find that under the conditions currently prevailing in the port
of New York five days is the shortest time that affords to consignees
a reasonable opportunity to take delivery of imports A tariff pro

viding for less than five days of free time would under existing cir
cumstances be unjust and unreasonable No tariff specifically pro
vides for less than five days of free time at New York but several
tariffs are so phrased that they fail to assure consignees of any free
time whatever An example is tariff No 4 under Agreement No 7115
which provides in relevant part

1 A maximum free time period not to exceed six days exclusive of Saturdays
Sundays and legal holidays shall be observed Any cargo not removed from

the piers within this free time period shan be placed in public storage at the

risk and expense of the cargo
2 The carriers do not waive but they reserve all provisions of their bills of

lading including those whereby removal may be required within a shorter period
than six days

4 Free time expires at 5 00 P M on the sixth day after its commencement

including the day it starts but not including Saturdays Sundays and legal
holidays

These provisions do not guarantee six days of free time as a min
imum they merely authorize six days as a maximum By reservation

of the provisions of bills of lading including those whereby removal

may be required within a shorter period than six days they deprive
consignees of the right to insist upon any allowance of free time except
at a carrier s election This follows from the fact that bills of lading
almost universally provide for transportation only to the end ofship s

tackle A provision for ship s tackle delivery is obviously one where

by removal may be required w thin a shorter period than six days
In the port of New York delivery can seldom if ever be made at

the end of the ship s tackle In these circumstances a provision in

the bill of lading purporting to require the receipt of cargo at ship s

tackle is inconsistent with the common law requirement of due and

reasonable notice to the consignee so as to afford him a fair oppor

tunity to remove the goods The Eddy 5 Wall 481 495 MOte

over regardless ofthe actual ability or inability of carriers to deliver

at ship s tackle it is the established custom of the port to make de

livery to the dock and such custom supersedes all contrary provisions
ofbills of lading The Titania 131 Fed 229 232
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Ve hold that a tariff which fails to assure to consignees a minimum

of five days of free time and which authorizes public storage at the

risk and expense of the cargo prior to the expiration of five days
free time exclusive of Saturdays Sundays arid legal ho1idays is an

unjust and unreasonable regulation under the conditions which now

prevail at the portofNew York
The examiner recommended that the tariffs should be revised so llS

to show the full free time allowed including that prior to 8 00 A M

of the day following complete discharge of the vessel This recom

mendation refers to the carrier s practice of allowing some cargo to

be removed by consignees whiJe the vessel is discharging and before

tariff free time officially begins hile this practi e involves a pos

sibility of discrimination between consignees there is no evidence of

actual disl rimination and we consider the general practice to be

proper because it speeds delivery one group of carriers delivers about
28 percent of in bound cargoes during the period of discharge While

approving the practice as such we do not feel justified in requiring
here that free time be defined in the tariffs to include any part of the

period qf discharge sinc such definition might imply a right in

consignees to enter thepier and demand their cargoes as soon as landed

To cOl1fer that right would be impracticable because the carriers in

order to operate efficiently must retain the power to exclqde the public
except as admittance may conveniently be granted until a vessels
entire cargo has been landed sorted and laidout in accessible position

Wecannot agree with the examiner s recommendation that free time
be extended to take accouilt of the waiting tinle of trucks and lighters
The suggested rule would in our opinion result in less efficient opera
tion to the detriment of all concerned Under the examiner s pro

posala consignee who applied unsuccessfully for his cargo would be

told by the carrier when to apply again and the illt rval between his

first and second applications would be added to the free time This

system would enable the carrier or its pier personnel to prefer favored

shippers by granting them appointments to receive their cargo at

their own convenience It would invite bribery of delivery clerks

Itcould promote disputes between truck drivers if thoEe returning at

appointed times were served ahead of others awaiting their turn in
line Itwould frequently present problems of identifying the cargo
to which the time extension applied if a 10 ton truck should caUfor
part of a 1 500 ton shipment would theextension apply to 10 tons or to

1 500 If to 10 tons to which 10

We do not share the examiner s view that a notice of availability of
cargo should be required in order to start the running of free time
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The requirement would merely postpone the removal of cargo by as

long a time as the notice took to reach the consignee and would serve

nO discernible need Consignees are universally apprise dofthe arrival

of vessels and routinely inform themselves by telephone rnessenger

or reference to shipping publications as to the availability of their

cargoes and the commencement and expiration of free tinle Insist

ence upon a notice of availability would subject the carriers to extra

work and expense that would be largely futile and which appears

quite unjustifiable
As noted above the demurrage rates in force at New York are all a

geometrically progressive scale beginning at 21jz cents per hundred

pounds for the first five days after expiration of free time increasing
to five cents for the second five day period and to ten cents for each five

day period thereafter While there is testimony purporting to show

that these rates even at the top of the scale are non compensatory to

the carriers it is undisputed that the demurrage rate structure is penal
in purpose intended to clear the piers

Special problems develop in consequence of the penal demurrage
scale when port vide conditions arise which prevent the removal of

cargo until free time has expired and demurrage has accrued General

disability to remove cargo may result from various causes of which

the most frequent cause in recent years has been labor strife During
thelatter part of 1946 the port of New York wascrippled by strikes of

seafaring personnel and truck drivers Large quantities of cargo
were immobilized on piers pending settlement of the disputes and

demurrage at penalty rates was assessed against many consignees
In considering the effect of strikes on the rights of the parties a

distinction must be drawn between strikes which involve employees of

carriers and those which involve others Strikes by employees of

carriers present no regulatory problem on the present reeord since

the carriers recognize that when delivery is prevented by strikes of

their own employees free time must be extended One witness testified

that any condition or any delay brought about by the inability of our

lines to tender for delivery due to the seamen strikes or to the picketing
of the pier by servants of the vessel by reason of that strike we were

responsible for and we were obliged to extend free time for a compa
rable period This principle is expressly recognized in some of the

tari1Is

The tariff under Agreement No 6015 provides
The foregoing provisions in respect to the commencement of free

time is based upon the assumption that indh idual shipments orportions thereof

are available fordelivery to consignees upon application therefor
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Tariff No 4 under Agreement No 7115 provides
Should any individual shipment or portion thereofupon application therefor

be unavailable for delivery to the consignee at any time during the free time

period the expiration of the free time period on the unavailable cargo shall be
xtended for a period equal to that during which said cargo was not available

fordelivery

We believe that such provisions as these afford adequate protection
to consignees against the assessment ofdemurrage where due to strikes

of carrier personnel or other impediments cargo cannot be tendered

for delivery
A different situation exists in a case such as a truck drivers strike

which is no responsibility of the carrier but which effectively prevents
consignees from removing their shipments During the 1946 trucking
strike many piers were blockaded by the physical or moral force of

picket lines established by drivers or their sympathizers and demur

rage was assessed on many shipments which although available for

delivery consignees could not remove In such cases neither carriers

nor consignees are at fault Both are helpless bystanders Consignees
claim that being free from fault they should not be obliged to pay

demurrage and carriers equally faultless ins s that we should not

require them to waive it

Itis clear to us thatwhere carriers and consignees are jointly affected

by conditions beyond their control neither should be subjected to an

avoidable penalty and neither should be permitted to profit from the

other s disability
Demurrage charges have a dual composition consisting of an ele

ment of compensation for the storage ofproperty and an element of

penalty to induce its removal Ohrysler Oorp v N Y Oentral R 00

234 I C C 755 759 When property lies at rest on a pier after free

time has expired and consignees through reasons beyond their control

are unable to remove it the penal element of demurrage charges as

sessed against such property has no effect in accelerating clearance of

the pier To the extent that such charges are penal ie in excess of

a compensatory level they are a useless and consequently unjust bur

den upon consignees and a source of unearned revenue to carriers

The levying ofsuch penal charges therefore constitutes an unjust and

unreasonable practice in connection with the storing and delivering of

property and should be forbiddenY The carrier is entitled however

17 An individual consignee is not relieved of his normal liability tor demurrage when

bis disability to remove his shipments results merely from a strike of his own personnel

Compare NaUonal Oooperage and Woodenware 00 V Alton and 8 R 241 I C C 183

The cases which call for a departure from penal scales of demurrage are those in which
community wide disturbances of which trUCking strikes are a good example render it

impossible for consignees as a class to take possession of their cargoes
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to fair compensation for sheltering and protecting a consignee s prop

erty during the period of involuntary bailment after expiration 01

free time
The Interstate Commerce Commission has consistently held in rela

tion to car demurrage that where a locality is paralyzed by a strike

against transport facilities cars detained at or en route to that locality
in consequence of strike conditions are not subject to demurrage at

rates in excess of compensatory levels Balfowr Guthrie 00 Ltd v

Ohicago Y St P P R 00 235 1 C C 437 Ohronicle Publishing
00 v Great Northern Ry 243 I C C 279 Oroce v N Y Oentral

R R Oo I C C No 29688 decided August 5 1948 Compare
Ohrysler Oorp v N Y Oentral Ry 00 234 I C C 755

In the Ba fowr Guthrie case supra the Commission said 235
I C C at 440

Itis clear however that with respect to the cars held on the docks the coHee
tion of charges substantially in excess of the cost of furnishing the cars was

futile as a deterrent against excessive detention and could not have accom

plished the release of the cars if the charges had been several times the amount

collected Likewise such charges could not have accomplished the prompt re

lease of the cars held in the outer yards The cars were held because of tbe

intervention of a force entirely beyond the control of both shipper and carrier

None of these cars could have been moved as originally consigned without the

possibility of precipitating violence and danger of bloodshed The longshore
men s strike was in effect a strike against transportation facilities over which
the shippers had no control It differed in that respect from the ordinary in
dustrial strikes While such a condition should not relieve the shipper from

the liability of reimbursing the carrier for the expense it suffered by reason

of the detention of its equipment there is no sound reason why defendants should

be permitted to collect charges designed to force the release of such equipment
that are substantially in excess of the cost of furnishing the cars Defendants
should not be permitted to make sizable profits at the expense of the shipper
who inthe circumstances was powerless to release the cars

This proceeding is not a rate case and affords no sound basis upon
which we may determine whether the first period penalty rate of 21j2
cents per hundred pounds is or is not a compensatory rate We make
no suggestion that the rate of 21 2 cents per hundred pounds for five

days or any other rate is sufficient to reimburse a carrjer for its

expenses in storing cargo or to yield a profit We hold however that

demurrage charges at penallevels are not justifiable by reference to a

carriers need for revenue As stated in Oroce v N Y OentralR R
00 supra I C C No 29688 decided August 5 1948 a case involv

ing demurrage on railroad equipment
the consequences of strikes and car shortages should not be visited

at random upon individual shippers in the form of demurrage charges far in

excess of those generally regarded as reasonable when the shipper is able to
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establish that unloading of the cars is impossi le Deficiencies in railroad rev

enues resulting from causes of this character are matters calling for considera

tion ingeneral revenue proceedings

For present purposes we must and do assume that the minimum

demurrage charge imposed with respect to the first five day period
after expiration of free time18 represents a compensatory charge for

that period See Docket No 555 Practices of San Francisco Bay Area
Terrfiiinals 2 U S M C 588 aff d Oalifornia v U S 320 U S 577

In the absence of p oof or of a basis for valid inference that the cost

of harboring demurrage cargo doubles in the second period and quad
ruples in the third we find that the charges for the second and third

periods are penal to the extent of the excess of those charges over

charges for the first period
We therefore hold that in cases where consignees are prevented

from removing their cargoes by port wide trucking strikes weather

or other port wide factors not subject to consignee s control carriers

should be limited for the duration of the strike or other condition to

the first period demurrage charges If those charges are not com

ensatory the carriers should amend their tariffs by the publication
ofsuch new demurrage rates as meet their needs and the requirements
of law

The carriers are of course precluded from assessing any demurrage
whatever when because of strikes of their own personnel or for any
other reason they are unable or refuse to tender cargo for delivery

We find as follows

1 Free time of five days exclusive of Saturdays Sundays and

legal holidays computed from the start of business on the first day
after complete discharge of the vessel is adequate free time on import
property at New York under present conditions

2 Free time on import property at New York shall not be less

than five days except as the Commission may hereafter direct

3 Where a carrier is for any reason unable or refuses to tender

cargo for delivery free time nlust be extended for a period equal to

the duration of the carrier s disabllity or refusal

4 Where a consignee is prevented from removing his cargo by
factors beyond his control such as but not limited to trucking strikes

or weather conditions which affect an entire port area or a substan

18 Counsel have directed our attention to the fact that when the Interstate Commerce

Commission orders partial abatement of demurrage on equipment detained by strike condi

tions it permits collection of reasonable compensation over the entire period of detention

resulting from the strike without allowance of free time See Oroce v N Y OentraZ

R R 00 8upra We do not deem it necessary to borrow that rule for application to the

present case since carriers rates for transportation are presumably fixed at levels which

take account of free time
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tial portion thereof ca rriers shall after expiration of free time

assess demurrage against imports at the rate applicable to the first

demurrage period for such time as the inability to remove the cargo
may continue Every departure from the regular demurrage charges
shall be reported to tha Commission

5 The Commission makes no finding approving or disapproving
demurrage rates presently effective as to import property at the port
of New York

3 U S M C



ORDER

At a Se sion of the UNITED STATES MARITIME COMMISSION
held at its officein Washington D C on the 19th day of Octobe

A D 1948

No 659

FREE TIME AND DEMURRAGE CHARGES AT NEW YORK

By order dated May 29 1947 and published in the Federal Register
on June 7 1947 the Commission ordered that public hearings be held

with respect to free time and demurrage charges on import property
at the port of New York

Hearings were held accordingly and the Commission on the date

hereofmade and led a report incorporating its findings which report
is incorporated herein by reference The findings of the Commission
as therein set forth are as follows

1 Free time of five days exclusive of Saturdays Sundays and legal
holidays computed from the start of business on the first day after

complete discharge of the vessel is adequate free time on import prop

erty at New York under present conditions

2 Free time on import property at New York shall not be less than

five days except as the Commission may hereafter direct

3 Where a carrier is for any reason unable or refuses to tender

cargo for delivery free time must be extended for a period equal to

the duration of the carrier s disability or refusal

4 Where a consignee is prevented from removing his cargo by
factors beyond his control such as but not limited to trucking strikes

orweather conditions which affect an entire port area or a substantial

portion thereof carriers shall after expiration of free time assess

demurrage against imports at the rate pplicable to the first demur

rage period for such time as the inability to remove the cargo may
continue Every departure from the regular demurrage charges shall

be reported to the Commission

I
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5 The Commission makes no finding approving or disapproving
demurrage rates presently effective as to import property at theport of

New York

It is hereby
Ordered That the foregoing findings be and hereby are adopted as

rules of theCommission and itis further

Ordered That such rules shall be binding upon all common carriers

by water in foreigncommerce with respect to regulations and practices
affecting free time and demurrage on import property at the port of

New York and itis further
Ordered that on orbefore the effective date of this order all tariffs

of such carriers relative to free time and demurrage on import prop

erty at the port of New York be conformed to the findings and rules

herein set forth and it is further
Ordered That this order become effective December 15 1948

It is further ordered that this order be published in the Federal

Register
By the Commission

SEAL Sgd A J WILLIAMS

Secretary



SUPPLEMENTAL ORDER No 1

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 14th day of April A D

1949

No 659

FREE TIME AND DE IURRAGE CHARGES AT NEW YORK

The Commission having published in the Federal Register ofMarch

4 1949 a notice ofproposed amendment to finding No 2 of its report
and order of October 19 1948 in this proceeding as follows

Free time on import property at New York shall not be less than five days

except on property of such a special nature as to require earlier removal because

of local ordinances or other governmental regulations or because piers are nOl

equipped to care for such property for such period or except as the Commission

may hereafter direct

and the thirty day period provided in saia publication for the sub

mission to the Commission of written views and suggestions on said

amendment having expired and none having been received objecting
to the amendment or which would require any change in the wording
of the amendment it is

Ordered That the amendment as above written be and it is hereby
made to finding No 2 of the Commission s report and order of October

19 1948 in this proceeding and it is further

01dered That the said amendment shall be binding upon all com

mon carriers by water in foreign commerce with respect to regulations
and practices affecting free time and delllUllage 01 import property
at the port of New York and it is further

Ordered That the said amendment be published in the Federal

Register to become effective thirty days thereafter and it is further

Ordered That any orall of the exceptions authorized by the amend

ment herein used by any common carried by water in foregn com

merce shall be published in the tariffs of such carrier on or before the

effective date of said amendment or prior to the date of a later initia

tion of such use

By the Commission

SEAL 8 A J WILLIAMS
Secrretary
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No 658

fuLLS OF LADINGINCORPORATION OF FREIGHT CHAROn

Submitted November 8 1918 Decided May 5 1919

The Commis ion does nothave jurisdiction to order carriers in the export trade

to incorporate their freight and other charges in their bills of lading

Roscoe H llupper Burton H White and John O McHose for

Trans Atlantic Associated Freight Conferences H erman Goldman

Elkan Turk Leo E Wolf and Elkatn Turk Jr for Far East Confer

ence and American West African Freight Conference James tS Hem

ingway and John R Mahoney for Associated Latin American Freight
Conferences Elarokl B Finn for India Ceylon ancl Burma Oubvard

Freight Conference U S ASouth Africa Copference and River

Plate and Brazil Conferences William Radner and Odell Kominers

for United States Atlantic and Gulf Puerto Rico Conference and

United States Atlantic and Gulf Santo Domingo Conference Wilbur

La Roe Jr Frederick E Brown Arthur L Winn Jr and Samuel H

Moerman for Port of New York Authority Grahqm Morse and

L K Vermille for Pacific Coast River Plate Conference C A P C A

Freight Conference Pacific Coast and Caribbean Sea Ports Confer

ence Pacific Coast Mexican Freight Conference Pacific Coast Panama

Canal Conference Pacific West Coast of South America Conference

and Pacific Coast European Conference J F Turf for National In

dustrial Traffic League Mrunuel J Avila for Foreign Trade Asso

ciation of Southern California Robert E Williams Edwin A

MoDonald J1 and T R Stetson for Pacific Coast Borax Company
Hymen IMalatzky for Maritime Audit Adjustment Service and

Bergen Sh ping Service O A Buck for Export Managers Club of

Los Angeles W E Maley for Los Angeles Traffic Managers Con

ierence W
0

Paul for Union Oil Company of California O E

Jacobson for Los Angeles Chamber of Commerce James A Keller
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for Pacific Coast Cement Institute and H A Leatart for American

Potash Chemical Company
Paul D Page Jr and George F Galland for theCommission

REPORT OF THE COMMISSION

By THE COMMISSION

On December 5 1946 there was published in the Federal Register a

notice inviting all parties interested therein to filewith the Secretaryof

the Commission within 30 days oJ the publication of the notice

written material relevant to the issues presented by the following
proposed rule

Every common carrier by water engaged inthe transportation of property from

points in continental United States Alaska Hawaii Puerto Rico and the Virgin
Jilands to foreign points shall incorporate in the original and all copies of bills

of ladillg or other shipping documents the rates and charges for or inconnection

with such transportation except for cargo loaded and carried in bulk without

mark or count irrespective of whether such bills of lading or other shipping
documents are prepared by the carrier or by any other person for the signature
of the carrier

On 1ay 2 1947 it wasannounced that carriers shippers forwarders

and others had submitted their vievs on the proposed rule in written

communications and that after consideration thereofno action thereon

would be taken except after public hearings held pursuant to sections

17 and 22 of the Shipping Act 1916 and section 4 a of the Admin

istrative Procedure Act Notice of such hearing was published in

the Federal Register on May 7 1947 and hearings were duly held at

New York N Y Los Angeles Calif and Chicago Ill at which

shippers carriers traffic associations and the Port of New York

Authority participated
The examiner recommended that the Commission should find that it

had no jurisdiction to order carriers in the export trade to incorporate
their freight and other charges in their bills of lading and that even

if such jurisdiction did exist the proposed rule was neither necessary
nor desirable The only exceptions to the recommendations conceded

that the proposed rule was neither desirable nor necessary at the

present time but urged that we should find that we have jurisdiction
in the matter Oral argument was not requested Our conclusions

to the extent ofour findings agree with those of theexaminer

The proceeding is premised upon the second paragraph ofsection 17

of the Shipping Act 1916 which provides that whenever we find any
regulation or practice relating to or connected with the receiving
handling storing or delivering of property to be unjust or unreason

able we may determine prescribe and order enforced a just and
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reasonable regulation or practice Itmust b conceded that the pro

posed rule does not relate to nor is it connected with handling
storing or delivering or property Ittherefore must be related to or

connected with the receiving or property to come within the purview
or section 17 and thererore within our jurisdiction There is no in

dication in the act itself as to what Congress intended by the word

receiving nor is there anything in the testimony berore the con

gressional committees or in the debates on the floor or the Congress
to assist us Our conclusions must or necessity be rounded upon the

general intent or Congress
Itis significant that in the Shipping Act 1916 adistinction is made

between domes ic and roreign transportation Our jurisdiction over

d mestic commerce is much broader in scop a d more definitely de

fined than over roreign commerce Section 18 or the act relating to
domestic commerce requires carriers engaged therein to establish

observe and enrorce just and reasonable rates rares charges classi

fications and tariffs and just and reasonable regulations and practices
relating thereto and to the issuance rorm and substance or tickets

receipts and bills or lading the IIlanner and method or presenting
marking packing and delivering property for transportation
and ll other matters relating to or connected with the receiving
handling transporting storing or delivering or property

Weare given specific authority under such section to determine

prescribe and order enrorced just and reasonable regulations or

practices in connection with not only the receiving handling storing
or delivering or p operty but also the transportatiCn thereor as well as

the rates rares charges and the rorm and substance or tickets receipts
and bills or lading applicable thereto This section is so carerully
worded as to show a distinction between theprocesses or transportation
and those applicable to the activities which precede and rollow the

actual transportation On the other 4and secti9n 17
second par

graph is confined to the receiving handling storing or delivering of

property to the exclusion or transportation and rates rares and

charges in connection therewith

Among other legislation relating to transportation and the issuanCe
or bills or lading ror the protection of the shipping public are the

Harter Act 46 U S C sec 190 the Carriage of Goods by Sea Act

1936 46 U S C sec 1300 and the Federal Billsor Lading Act 1916

49 U S C sec 81 In none or them is it made mtndatory for the

carrier to place on the bills or lading the freight and other charges
c nnectedwith transportation The HarterAct which is now limited

to domestic commerce insofar as transportation is concerned requires
the placing on the bill or lading marks necessary ror identification
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number of packages and quantity stating whether it be carrier s or

shipper s weight and apparent order or condition of the merchandise

Undep the Carriage of Goods by Sea Act which pertains to trans

portation in the foreign trade a carrier is not required to issue a bill

of lading except on demand of the shipper and even in such case there
need be shown only the leading marks of the goods either the number

of packages or pieces or the quantity or weight and the apparent
order and condition of the goods While that Act did not specifically
preclude a regulatory agency from requiring the incorporation of

freight charges on the bill of lading if the agency had authority to

do so the grant of such authoriti must be clear and explicit
A bill of lading is both a receipt and a contract and under certain

circumstances it is also documentary evidence of titie to the goods
The Delaware 81 U S 579 Amerlurx Steel Oorporation v Johnson

Line 9 CCA 33 F 2d 70 Aktieselskabet Bruusgaard v Standard

Oil 00 2 CCA 283 Fed 106 The Esrom 2 CCA 272 Fed 266

In Bills of Lading 52 I C C 671 which was an investigation by the

Interstate Commerce Commission into the practices of carriers with

respect to the form and substance and the issuance transfer and

surrender of bills of lading 11 it was stated as follows

Contracts between shippers and carrier however are almost invariably evi

denced by the m017e or less formal bill of lading written or printed which serves

three distinct functions First a receipt for tbe goods second a contract fOl

their carriage and third documentary evidence of title to tbegoods As a

receipt for the goods it recites the place and date of shipment describes the

goods their quantity weight dimensions identification marks condition etc

and sometimes tbeir quality and value As a contract tbe bill names tbe con

tracting pal ties specifies the rate or charge for transportation and sets forth

the agreement and stipulations with respect to the limitations of the carrier s

common law liability in thecase of loss or injury to the goods and otber obli

gations assumed by tbe parties or to matters agreed upon between tbem That

part of thebill which constitutes a receipt may be treated as distinct from thepart
incorporating the contractual terms P 681

From the above authorities it is clear that freight charges when

placed on the bill of lading are not a part of the receipt for the goods
but a part of the contract of tralJsportation This conclusion is

strengthened by the decision in Alaska S S 00 v United States 259

Fed 713 which was an appeal from the decision of the Interstate

Commerce Commission in Bills of Lading supra In that case the

majority of the court held that the Interstate Commerce Commission

had no power to draw carriers bills of lading in spite of the fact

that the Interstate Commerce Act contained a provision giving the

Commission authority similar to that conferred upon us by section 18

of the Shipping Act 1916 The dissenting opinion forcefully laid
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stress on such authority Had there been no provision giving the
Commission authority over bills of lading in foreign commerce as is
true under section 17 of the Shipping Act 1916 it is reasonable to
assume that the decision would have been unanimous The following
observations in the majority opinion in that case are pertinent

Congress has unquestionably the power to declare what terms common carriers

subject to the Interstate Commerce Act mayor may not insert in their
bills of lading and it has done so from time to time For the purpose of this
case we shall assume that Congress can delegate this legishttive power to the

Interstate Commerce Commission but we shall expect to find such delegation in
clear and unmistakable language Examination of the statutes does not convince
us that Congress had any intention to confer upon the Commission the right to

prescribe the terms of the carriers bills of lading

Section 15 prescribes the powers of the Commission in the premises
and not one word about contracts or the substance of bills of hiding is used
l he reference is only to rates classifications regulations or practices in con

I16Ction with the receiving handling transporting storing and delivery of
property

That the Commission has power under section 12 of the Act to
investigate as to the fairness of the carriers bills of lading we have no doubt
but we discover nowhere any authority conferred upon it to draw the carriers

bills of lading either in whole or in part If they are in any respect unjust or

unreasonable or unlawful the courts are open to the parties injured if they
ontain any limitation of liability for loss or damage which Congress has declared

to be void the courts will say so Italics supplied Pp 714 715

In the light of the foregoing we are of the opinion that we are

without jurisdiction to promulgate the proposed rule
An order will beentered discontinuing the pro e ing
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ORDER

Ata Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 5th day of May A D

1949

No 658

BILLS OF LADINGINCORPORATION OF FREIGHT CHARGES

This case having been instituted by the Commission on its own

motion and having been duly heard and submitted by the par ies and
full investigation of the matters and things involved having been had
and the Commission on the date hereof having made and entered of
record a report stating its conclusions and decision thereon which

report is hereby referred to andmade apart hereof

It is ordered That this prqceeding be and it is hereby discontinued

By the Commission

SEAL Sgd R L McDONALD

Assistant Secretary



UNITED srrArrES MARITIME COMMISSION

No 639

STATUS OF CARLOADERS AND UNLQADERS

Suhmitted Septe1nber 3 1948 Decided January 8 1919

Present rate structure and any basis of rates lower than direct labor costs found

noncompensatory burdeusome upon other services and detrimental to

commerce

Proposed increase found not justified and case held open to enable respondentll

to present evidence of costs oversubstantial period

Additianal appearances
William F Krause for Fibl eboald Praducts Inc T R Stetson

and Robert WillianUJ far Pacific Caast Barax Campany S A Moore

far Permanente Cement Campany and Earl J Shaw for Chilean

Nitrate Sales Carparatian interveners

John P Ventre for Howard Terminal H O Oantelow for Marine

Terminal Association of Central California S Phillips for San Fran

cisco Steel Company E R Chapman for Golden Sta te Campany Ltd

Adam Hunter for Ameriean Smelting Refining Co A D Oarleton

and H L G ltnnison far Stanqard Oil Campany Of Califar ia O R

Nickerson far San Franeisca Bay CarIaading Conference Lincoln

Fairley for International Longshoremen s and Warehausemen s

Unian O E Jacobson for Las Angeles Chamber Of Commerce W H

Adanu far Shell Oil Company E L Hiatt far Union Oil Campany
and Richard F MtJOarthy for United States Department of Agri
culture

Paul D Page Jr Solicitor for the Commission

REPORT OF THE COMMISSION ON FURTHER HZARING

By THE COMMISSION

Exceptians were filed ta t
eXamine r recammended decisian but

Oral argument was nat requested Our conclusians differ from th9se
recommended by the examiner
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In the original report herein 2 U S M C 761 we found among
other things that car service work performed at San Francisco was

subject to our jurisdiction and that an interim adjustment of rates

33113 percent over rates established in 1941 was justified Appi oval

of San Francisco Bay Carloadi ng Conferenee Agreement M C

Agreement No 7544 and sanction of the rate level to be established
thereunder were conditioned upon an undertaking by respondents to

refund to shippers any ch trges found to be unfair or unreasonable as

a result of a subsequent cost study to be conducted by the Commission
In the report on further hearing herein 2 U S M C 791 decided

November 7 1946 before the cost study wascompleted we found justi
fied additional increases approximating 34 percent except as to rates

on cement and petroleum products as an emergency surcharge to

cover additional out of pocket costs resulting from wage increases
established on June 15 1946 pursuant to recommendations by a presi
dential fact finding board A hearing on our cost study was held

February 17 1947 However during the period embraced by the

study strike conditions prevailed causing backlogs of freight and in

terruption of service on the waterfront All parties agreed that a

study under such conditions was inadequate Accordingly respond
ents employed an analyst of admitted qualifications to continue the

study over a normal operating period
Upon completion of that study respondents prepared a new tariff

reflecting general increases and some reductions in rates and filed an

application before the Public Utilities Commission of the State of
California for permission to establish such rates and charges as reason

able maxima A hearing on that application and on the cost studies
and proposed rates washeld jointly by this Commission and the State
Commission on November 12 1947

The greatest element of cost of car service work is wages for labor
and sllpervision The labor consist of gangs of men secured through
the union hiring halls They a e not employees of respondents and
as a rule none of the gang works more than one day at a time for

any respondent This means that respondents have no control over

tl e selection of men performing the car work Wage increases have
been so rapid that it has been itnpossible to keep the studies current

Wages and hours are fixed by contract between the Waterfront Em

ployers Association 3nd the union Although the contract provides
a working day of 6 hours the men actually work 8 The Association
is an agency of steamship lines stevedoring companies and carloaders
which makes up the pay rolls pays labor and disburses funds received
from the individual operators For this function the Association col
lects an agency fee of 621h cents per 100 of pay roll from the oper
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ators including respondents All laborers who have worked 1 344

hours during the last 12 months of their employment and have pre

viously worked 24 months in the industry are qualified for 80 vacation

hours at the basic rate of straight time pay Vacatioll pay is also

disbursed by the Association and at the time of hearing respondents
were paying into the vaea60n pay fund 11 cents perman hour to cover

the disbursement

Much of the freight arrives at the piers in mixed carload lots Su

pervision per car is not uniform Itmay cost more to service a carload

of a give l commodity one day than on another depending upon the

conditions on the piers such as the varying distance between the car

and place of rest on the dock Certain commodities such as cement

coal or broken glass in bags green hides etc are designated as penalty
cargo in the wage contract and respondents are obliged to pay 10

cents per hour over the basic wage scale to labor for handling such

freight There is no uniformity in the method or the application or

the payment or the additional 10 cents per hour to gang bosses It

should be remembered that certain respondents are engaged in other

work on the piers such as stevedoring strapping and weighing
For the purpose of this report the term car service means the

loading or unloading of railroad cars on steamship piers Such

rreight is of course in transit between points in the United States

and foreign eountries or between the States and Territories or the

United States involving transportation by rail and water carriers

the piers being interchange points between the two rorms or trans

portation The term indirect car service means unloading or

freight from the car to a place of rest on the pier or loading freight
from the plnce of rest on the pier into a car The term direct car

service means the loading or unloading of an open top car under ship s

tackle The term continuous car service means the unloading rrom

a car spotted on the low line of the pier to ship s tackle or the loading
or a car on the low line from the ship s tackle In the latter operation
the height moves across the pier between ship s tackle and the interior

of the car without being deposited at a place of rest

Our study embraced the period between July 15 and September 30

1946 and the month of December 1946 The time allotted for the

study was about 3V2 months which was not sufficient to permit per
sonal inspection of respondents books and records Because of this

there was prescribed a form of report reflecting the data to be supplied
by respondents as the basis of the study The reports identified the

piers where the service was performed description of the commodity
type of package and weight of shipments They also showed man

hours for straight time rate of pay the amount paid the man hours
3 U S M c
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in overtime the rate of overtime the amount of overtirrie paid type of

equipment used crane hours and lift truck hours Only direct out

of pocket costs including social security unemployment and com

pensationinsurance were sought No allowance for overhead and

profit was made In view of the abnormal labor conditions existing
on the waterfront during the period of the study and the subsequent
wage increases a detailed analysis of the exhibits and testimony
relating to this study is not warranted It is sufficient to say that

there was revealed the fact that in the aggregate the direct out of

pocket costs exceeded the revenues received under existing tariff rates

Respondents study covers the 6 month period betveen January 1

and June 30 1947 during which time a total of 273 732 tOllS of freight
were serviced 142 194 man hours exclusive of supervisory time were

utilized and no strikes occurred Respondents analyst prepared a

form of report similar to that previously prescribed by us as a means

of gathering statistical infoqnation used as the foundation for the

study He verified by personal examination of respondents records

the statistical information used The facts used in determining direct

labor cost are sufficiently supported by theevidence Direct labor cost

includes the current wage based on an 8 hour day llus Federal and

State irisurance and taxes applicable to wage dollars cost of super
vision vacation pay and the pay roll carrying cost consisting of

agency fees paid to the association The costs of Federal and State

taxes and insurance and vacation pay are arrived at on the basis of

averages which the arguments of interveners have fail d to prove are

unjustified The total man hour cost is computed to be 322 407 80

which when divided by the total man hours utilized amounts to

2 27 per man hour The cost of servicing any commodity is as

certained by multiplying the cost per man hour by the number of

man hours used The direct labor cost of handling every ton of

freight serviced during the 6 month periodis shown by commodities

and compared with the tariff revenue Without making any allow

ance for overhead and profit or for wage increases experienced since

the study was completed the number of commodities upon which the

cost exceeded the revenueare too numerous to tabulate herein The

record is clear that on the whole respondents structure produces less

than enough revenue to meet their direct labor costs

Respondents cost study shows thatthe cost ofloading acar averages
42 percent greater than unloading one and in all cases where they
have experienced only unloading of a given cOinmodity the rate is

multiplied by 142 percent to arrive at the rate for loading Con

versely where only loading has been performed the rate is divided

by 142 percent to determine the unloading rate Respondents propose
3 u s M c
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to cancel specific rates named in the current tariff San Francisco Bay
Carloading Conference Car Serving Tariff M C No 1 applicable to

commodities which have not moved since July 1 1946 Under the

proposed new tariff rates applicable to indirect car service will apply
to continuous car service Rates for direct car service are based on

studies or work done arter July 1 1947 since berore that time it was

not possible to segregate car work from stevedoring On that date

an agreement with the union changing the gang from 18 to 11 men

became effective

The pJoposed new tariff is referred to as a permissive tariff and

names maximum rates with the right to establish lower rates if neces

sary to meet the competition or operators on the east side or San

Francisco Bay The maximum rates arearrived at by multiplying the

direct labor costs by 142 86 percent which is designed to reflect over

head costs as developed by the so called Edwards Differding study
recognized as sound by the Commission in Practices etc of San

Francisco Bay Area Te11ninals 2 U S M C 588 605 Itwas testified

that time did not permit the development of respondents actual over

head costs and that the Edwards Differding formula produces a lower

overhead cost ractor than the formula or Howdrd G Freas which was

considered by us in Docket No 640 Terminal Rate Structure Oali

fornia Ports decided August 24 1948
The overhead costs developed by the Eclwards Differding rormula

were based upon a study of the experience of privately owned wharr

ingers prior to 1936 those developed by the Freas formula upon a

study or the experience of both privately owned and publicly owned

wharfingers during the fiscal year July 1 1939 to J3ne 30 1940 None

ofthe respondents herein most ofwhom arecontracting stevedores and

independent caTloadel s and unloaders were included in those studies

of wharfingers who were engaged in many other terminal services

and had substantial investments in terminal property There is no

proof that the overhea d burden or the public wharfingers is compara
ble to that 01 respondents in 1947 with relatively smaller organizations
and investments in property Furthermore there is no showing that

the volume of tonnage and relative costs of direct labor to overhead are

comparable A variation in the volume of work perrormed has an

automatic effect upon the percentage which the overhead costs bear to

direct labor costs Respondents overhead should be base l on a study
of their experience during the period covered by the study of direct

labor costs

In the first hearing in this proceeding in November 1945 the Chair

man of respondents Tariff and Rate Committee testified that the Com
mittee had developed an average overhead eost of 14 cents per ton
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which when compared with the direct labor cost of loading 36 171

tons of canned goods amounted to 17 79 pereent thereof Ifit be re

lated to the direct labor cost of 691 584 covering the loading and un

loading of 769 309 tons of all commodities in the y ar 1944 as shown
by Exhibit No 29 the overhead would amount to 107 703 or 15 57 per
cent We cannot reconcile the claim ror an overhead or 42 86 percent
of the direct labor cost based as it is on a formula which has factors

inapplicable to the present situation with the foriner claim of an over

head of 17 79 percent based on respondents actual costs of loading
canned goods at that time or with the 15 57 percent described above

Although it would appear that either the 17 79 percent or the 15 57

percent are more nearly correct the evidence as to the actual overhead
is not sufficient to enable us to make any definite decision Respond
ents have failed to justify their proposed permissive tariff

vVe find thatthe rate structure in existence at the tinie of the hearing
wasnoncompensatory as a whole and those rates vhich produce reve

nue less than the direct cost of sel vice as r vealed by cost studies of
record are detrimental to commerce within the meaning of section 15 of
the Shipping Act 1916

On December 20 1948 we appro ed all interim inGrease of 16 5 per
cent of the rates in effect on that date in order to enaple respondents to
meet increases in wages paid to labor subsequent to the present hearing
including the increases granted just prior to saiel date Information
submitted in support of the increase indicated that the increased rates
were sufficient to reimburse respondents for their direct labor cost and
provide a margin ofapproximately percent of SlIch cost for overhead

The record will be held open to allow respollclents to present fulla nd

eomplete evidence concerning direct labor costs of handling the respec
tive commodities and the costs ofoverhead based upon their experience
from January 1 1947 to the latest available date pl ior to the hearing
hereafter to be set

No order will be entered at this time

By the Commission
SEAL Sgd A J WILLIAMS

SeC1 etaJY
WASHINGTON D C January 28 194
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UNITED STATES MARITIME COMMISSION

No 673

SEATRAIN LINES INC

v

GULF AND SOUTH ATLANTIC HAVANA STEAMSHIP CONFERENCE ET AL

Submitted February 23 1919 Decided June 9 1919

Respondents equalization rules and regulations not shown to be unjustly dis

criminatory or unfair as between carriers or detrimental to the commerce

of the United States incontravelltion of section 5 of the Shipping Act 1916
as amended Complaint dismissed

Arthur L Winn Jr for complainant
William Radner and Odell Kominers for respondents

VB Waterman and R J Mittelbroivn for Waterman Steamship
Corporation Robert E Qwirk for The Port Commission of the City of

Beaumont Galveston Chamber of Commerce Houston Port and Traf

fic Bureau Orange Wharf and Doek Commission and The Board of

Commissioners of the Lake Charles Harbor and Tenninal District

Louis A Schtwartz for New Orleans Traffic and Transportation Bu

reau and O D Arnold for The Southwest Louisiana Traffic Bureau

interveners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by complainant to the examiner s report and

the matter was rgued orally Our conclusions do not differ from
those of the examiner

Complainant a common carrier by water engaged in the transporta
tion of property frQm New Orleans Belle Chasse La to Havana

Hacendados Cuba alleges that respondents l equalization rules

1Gulf and South Atlantic Havana Steamship Conference Agreement No 4188 88

amended EmIlresa Naviera de Cuba S A Lykes Bros Steamship Co Inc Standard
Fruit and Steamship Company United Fruit Company and West India Fruit Steamship
Co Inc

122
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and regulations provided by their Port Equalization Circular No 170

effective October 6 1947 2
are unjustly discriminatory and unfair as

between carriers and detrimental to the commerce of the United States
in violation of section15 of the Shipping Act 1916 as amended Can
cellation of the circular and lawful rates andpractic s are sought
The Port Commission ofthe City of Beaumont Galveston Chamber of

Connnerce Houston POFt and Traffic Bureau Orange Wharf an Dock

Commission and The Board of Commissioners of the Lake Charles
Harbor and Terminal District intervened offered evidence and filed a

brief in support of respondents The New Orleans Traffic and Trans

portation Burea and The Southwest LouisiaJ1a Traffic Bureau inter

vened but took no positive position with respect to the merits of the

complaint
A clear description of the nature ofcomplainant s operation is found

in Beaumont Port Oornmission v Seatrain Lines Inc 2 U S M C
500 502

Seatrain s service differs materially from that offered by the break bulk

lines It is conceded by all parties to be of a superior nature When using

Seatrain a shipper can loa the car at his plant and further handling is elimi

nated until it is delivered at the consignee s place of business Cargo h ndled

by break bulk lines must be transported to the dock handled loaded into the

ship unloaded at destination again loaded into a car or truck and finally deliv

ered at the consignee s place of business Seatrain s terminal consists of a rail

road spur and a patented loading crane which fastens to the loaded car picks

it up and deposits it on one of the tracked decl s in the vessel The loaded car

is strapped to the deck and at the point of discharge is raised run onto a rail

road track and moved intact to tile final IJoint of destination his difference in

hapdling effects a sa ving to the shipper in packing goods and reduces loss and

damage claims and losses of business resulting from service delays

Respondent Gulf and South Atlantic Havana Steamship Confer

eilCe hereinafter called the con fer nce was organized under Agree
ment No 4188 approved by the CominissiOll April 24 1935 to pro
mote commerce from the United States Gulf and South Atlanticports
sonth of Virginia to Havana Cuba for the common good of shippers
and carriers The other respondents are the present com

mon carrier members of the conference Their individual services to

Havana are ftom New Odeans Standard Fruit ahcl Steamship Com

pany and United Fruit Company from Houston Galveston Beau

mont and Orange Texas and Lake Charles La Lykes Bros Steam

ship Co from Vest Palm Beach Florida West India Fruit Steam

ship Co and from Pensacola Florida and Savannah Ga Empresa
Na viera de Cuba S A Complainant was originally a member of the

conference but voluntarily resigned effective May 11 1947 The rec

2Appe dtx A
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ord indicates that the resignation did not involve the issues in contro

versy herein At the time of hearing and for about a year prior
thereto Seatrain was serving only the outports of Cuba via Havana

dl e to certain controversies with the government of Cuba involving
labor problems Seatrain operates to Cuba only from its special pier
facilities located at Edgewater New Jersey and at Belle Chasse out

side of New Orleans It uses its special pier facilities located at

Texas City Texas only for its vessels in the coastwise trade

Complainant does not object to port equalization as slch admits

that it participated in the practice for many years as a member of the

eonference and now equalizes under its own rule Its complaint is

directed to the specific provisions of the circular which became effec

tive about six months after it resigned from the conference As of

the date of hearing Seatrain enjoyed the benefit of conference con

tractR with shippers and so far as conditions in Havana permitted
followed conference rates rules and regulations Respondents cir

enlar is attacked on two main grounds the first being the prohibition
of equalization on traffic originating in Texas and Louisiana under

item 2 c and the second being that as to all other points of origin
within the purview of the circular respondents may equalize by un

I imited reductions in their port to port rates

Rice is the heaviest moving commodity from Texas and Louisiana

to Havana In 1947 it constituted 77 percent of all traffic handled

over the facilities ofLake Charles All rice mills in Texas are within

the 12 cents per 100 pounds rail rate to the nearest port and with the

exception of flour the SHme is true in Louisiana Flour is the next

most important commodity Tith respect to Texas and Louisiana

traffic the position of Seatrain is that if it were a member of the confer

ence it should not be prohibited by the circular from securing cargo

regardless of point of Qrigin and moving it through New Orleans by
means of port equalization As complainant is not a member it is not

bound by the circular and through its equalization rule has been able

to secure some carloads of rice originating at Houston mills and other

points in Louisiana and Texas There is nothing in thecircular which

would prevent Seatrain as a member of the conference from utilizing
its facilities in Texas City in the Cuban trade The lawfulness of Sea
train s equaliz ation rule is at issue in Docket No 675 The Port Oom

mis8ion of the City of Bealtl1wnt et al v Seatrain Lines Inc which is

JOW pending Complainant admits that it is not damaged by the

circular but asserts that shippers at Houston for example should be

able to use Seatrain at New Orleans in case service is immediately
H vailable there and not at Houston It states that that kind of com
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petition would stimulate better service at the Texas and Louisiana

ports whicl arenow being served by Lykes alone Neither Lykes nor

any other carrier has an exclusive franchise to Ser Te directly any area

eovered by the conference

The history of the conference the equalization practices of the past
and olel controversies between all carriers indicate a need for a rule
on equalization to prevent destructive rate wars See Beaumont P01 t

Oommission v Seatrain Lines Inc 2 U S M C 500 2 U S M C 699
and Lylces Bros S S 00 Inc v Fla East Ooast Oa Ferry 00

2 U S M C 722
There is a possibility thatshould the rice and flour traffic be diverted

from Texas and Louisiana ports to New Orleans the existing service
at those ports would be discontinued or seriOllsly curtailed Rice and
flour from a geographical standpoint are naturally contiguous to

those ports Large local and federal expenditures have been made
for the developmen t of their harbors and facilities The rail rates

a portion of which would be absorbed by Seatrain in event the ports
were subject to equalization have been prescribed by the Interstate

Commerce Commission and equalization would disrupt such rates for
all practical purposes No shipper participated in the heaTing nor

were there any complaints as to the adequacy of the service provided
at the Louisiana and Texas ports

The other provisions of the circular do not contain any limitations

as to the extent of the amount of the equalization which may be ab
sorbed On the other hand there are limitations as to the areas from
which equalization may be practiced which autornatically limit to a

certain extent the amount of absorption Failure to place a limit on

the amount of absorption and making it a matter of business judgment
does not necessarily render the rUle unlawful There is no indication

that the amount absorbed has been such as to place an undue burden

on other traffic not s lbject to absorptions or that the respective car

rier members have interpreted and applied the rule in a different man

ner with respect to different shippers Infact the rule itself requires
all absorptions to be reported to checked and published by the con

ference which is a deterrent to any single member giving any discrimi

natory treatm nt to any shipp r 01 port
vVe find that on this record it has not been shown that respondents

equalization rules and regulations are unjustly discriminatory or

unfair as between carriers or ports or detrimental to the com merce

of the United States in contravention of section 15 of the Shipping
Act 1916 as amended

An order dismissing the complaint will be entered
3 U S M C
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APPENDIX A

PORT l QUALT ATlON CmcuLAR No 170

Oancels Oirculcw 100 nnd SwppUmwnts thereto

Rules governing Port Equalization refelTetl to in Item 30 1 of Gulf and South
Atlantic Havana Steamship Conference Iireight rlariff No G6 supplements
thereto or reissues thereof

Item 1 General Practice
a Except as otherwiseprovided for inthese rules on shipments from interior

points in the United States or Canada the member lines reserve the right to
modify the rates published irl Conference tariffs from the individual ports in
Havana inorder to equalize the through gates and or freight charges from such
interior points applicable via any port or gateway when and if such equalization
shall have been presented to the Conference office for the purpose of checking
the correctness of the figures All such equalized rates shall be circularized
immediately by the Conference office to the member lines
Item 2 Exceptions to General Practice

a Unless otherwise agreed the member lines shall not equalize via their
ports the through rates via New York and Boston to Havana except on shipments
originating in the States of Illinois Indiana Iowa Michigan Minnesota North

Carolina Ohio South Carolina Virginia West Virginia Wisconsin also except
on shipments originating at points in Kentucky and Missouri in Central Freight
Association territory as listed in Agent B T Jones Freight l ariff No 3H
1 C C 3784 supplements thereto or reissues thereof also except on shipments
of Fresh Fruits originating in the States of California Oregon and Washington

b The Member Lines shall not equalize via Gulf and South Atlantic ports
the rates appiying from any other Gulf and South Atlantic ports on shipments
originating locally at such other ports except as may be speeifically plOvided in
the Conference Tariff l raflic will not be considered as local port traffic which
would be subject to a railroad rate of twelve cents 0i2 per one hundred 100

pounds or more if moved by railroad from point of shipment to steamer s ship
side at the port exclusive of transfer switching handling and or other terminal
cha rges

c Member lines operating service from the Texas r I ts and Lake Charles
will notequalize via Texas ports or Lake Charles through rates from points in
Louisiana and Texas via ports East of Lake Charles Similarly member lines

operating service from ports East of Lake Charles will not equalize via ports
Jijnst of Lake Charles through rates from points in Louisiana and Texas via ports
West of New Orleans

d Member lines operating service from Texas ports and Lake Charles

Louisiana will not equalize through rate from interior points in rrexas or

Louisiana via the Texas ports or Lake Charles
e On Bulk Hqnid in tank cars oriinating at points in Louisiana and rlexas

the M 1I1ber lines operating seryke fllll1 Ports East of Lal e Charles ma v qua Ihip
rates to New Orleans

Item 3 Construction
a All equalization rates checked and confirmed by the Conference shall be

Hsted as port equalization rates from the Gulf and South Atlantic ports covered

by the Conference in a Conference cumulative tariff and no equalization quota
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tiom shall be made by any member line prior to specific check by the Conference

office of the measure of the rates in accordance with rules herein contained

Such rates shall be constructed inaccordance with the provisions of the following
paragrnphs in this Item

b When necessary to equalize another port on shipments from interior

points rates from port of exportation shall be ascertained by deducting from

the Conference rate the actual inland differential existing via a like service

between the port to which the lower inland rate applies and the port from which

the said port equalization rate is to be established
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ORDER

At a Session of the UNITED STATES MARITI 1E COMMIS
SION held at its office in VVashington D C on the 9th clay of

June A D 1949

No 673

SEATRAIN LINES INC

V

GULF AND SOUTH ATLANTIC HAVANA STEAMSHIP CONFERENCE ET AL

This case being at issue upon complaint and answer on file and

having been heard and submitted by the parties and full investigation
of the matters and thingsinvolvecl having been had and the Commis

sion on the date hereof having made and entered of record a report
stating its conclusions and decision thereon which report is hereby
referred to and made a part hereof

It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission
SEA L Sgd A J VVILLIAl1S

Secretary



UNITED STATES MARITIME COMMISSION

No 672

FIBREBOARD PRODUCTS INC

v

W R GRACE COMPANY

Submitted March 1 1949 Decided Jwne 21 1949

Rates fQr lOfiding woodpulp found to be unduly and unreasonably prejudicial
and unduly discrimfnatory inviolation of sections 16 and 17 of the Shipping
Act 1916 and unreasonable incontravention of the provisions of Agreement
No 7544 Reparation awarded

Harold A Lincoln and William F KraU8 for complainant
Joaeph J Geary for respondent
C R Nickerson for San Francisco Bay Carloading Conference

REPORT OF THE COMMISSION

By THE COMMISSION
Exceptions were filed to the examiner s recommended decision but

oral argument was not requested Our eonclusions agree with those

of the examiner

By complaint filed March 9 1948 complainant alleges that respond
ent s rates for loading woodpulp in bales into rail cars at San Fran

cisco California were in violation of sections 15 16 and 17 of the

Shipping Act 1916 also that the rates failed to accord with those

approved by us in Docket No 639 Status of Oarloaders and Unloaders

2 U S M C 761 Reparation is sought in the amount of 352 20

with interest

Between August 12 1946 and April 16 1947 complainant received
at San Francisco three shipments ofwoodpulp transported from Swe
den via MIS Panama Respondent was the San Francisco agent
for the vessel and also carried on the business of stev doring and
loading and unloading of cars on the pier utilized by the vessel It

was a member of the San Francisco Bay Cadoading Conference func

tioning under an agreement entered into for the purpose of
establish
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ing uniform and reasonable charges by its members and approved by
cis U S M C No 7544 on June 10 1946 In Docket No 639 8Upr

pursuant to section 15 of the Shipping Act 1916

The rates involved were published in Conference CaT Servicing
Tariff No 1 M C No 1 eiective June 11 1946 but inasmuch as the

tariff contained no speci6c rate for carloading of woodpulp the rate

applicable to the loading of 1erehandise N O S was charged The

rate assessed on the consignment handled August 12 1946 was 106

per ton Effective December 5 1946 the iate was increased to 14

per ton which was the rate assessed on the consignments handled

December 27 1946 and April 14 15 and 16 1947

Complainant contends that it should have been charged 71 cent

per ton for the first consignment and 95 cents per ton for the others

based upon our decision in Docket No 639 supra When the confel

ence agreement was submitted for approval it was accompanied by
a proposed tariff of charges designed to increase by approximately
47 percent the charges in current Tariff No 4 C R C 4 on file

with the California Railroad Commission and participated in by most

of the parties to the agreementRespondent was not a paTty to the

tariff although for competitive reasons it had followed the practice
of making the same charges Tariff No 4 contained a rate of 53 cents

per ton for the carloading of woodpulp
During the course of the hearing in Docket No 639 supra it ap

peared questionable whether the increase of 47 percent was jtfstified
on the evidence Accordingly the conference proposed an alternative

tariff M C I reftecting an interim increase of 33 1 1 percent rather

than 47 percent It was stated that the alternative tariff would be

the one which had been drawn up by VaT Shipping Administration

and filed with the Interstate Commerce Commission WSA I A

I C C No 1 effective December 1 1945 and that the latter tariff

was an exact copy of the commodity items contuined in Tariff No 4

with charges increased by 331h percent On the strength of the rep

resentations the interveners for the most part withdrew their objec
tions o the alternative tariff The proponents ineluding respondent
ngreed to refund any charges found by us to be unfair orunreasonable

fifter a formal determination as to the proper level of the rates

Had the War Shipping Administration tariff been an exact copy
of Tariff No 4 it is unlikely that a complaint would have been made

hecause as stated previously the latter contained an item for loading
woodpulp The War Shipping Administration tariff contained no

such item however and therefore Tariff M C 1 contained none

As a consequence the Merchandise N O S rate was applicable

The 53 cent rate on woodpulp in Tariff No 4 increased by 331j3 per
3 0 S M C
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cent would have become 71 cents per ton and increasing it again by
j4petcel lt pursuant to our permission of November 7 1946 2 U S
M C 791 would haVe resulted in a charge of 95 cents per ton

After complainant made the payments under consideration it ap
phed to the cOllference for a correction or reinstatement of the rate
for loadirig vooclpulp Effective August 28 1947 Tariff M C 1
was revised to include all item for carloading of woodpulp at 95
l e nts pel tOll with the exphtllatioll that it represented reinstatement of
the iten

Respondent contends that it is bound by TariffM C 1 as that is the

only tariff to which it vas a party and also that acharge lower than
that applicable to Merchandise N O S would be unremunerative
aJid hon compei1satory Respondent is estopped to deny that the

8313 percent increase was non compensatory The representations
made in connection with the tariff coupled with the fact that as a
l es rt of the request by complainant the rate was reinstated and the
actions taken in accordance with those representations precludes any
cOlisideration that the costs of loading woodpulp were other than

tepresented
We cannot ignore the circumstances and the representations by

Thich the parties to Agreement No 7544 secured our permission to

establish an interim increase of 3313 percent and later an additional
increase of 34 percent That respondent was not a named party to

Tariff No 4 does not change the fact that the representations were

ri1ade on its behalf as well as on behalf of the other members of the
cmi ference Vhen it came to respondent s attention that the repre
sentations were inaccurate as to woodpulp respondent was under a

duty to call the mistake to the attention of the conference and to

request a proper amendmentFailure to do this resulted in an in
crease of 100 percent on wooclpulp but only 33V3 percent on all other
commodities For the purposes of the present discussion it must be
a sumed that the increase of 33113 percent was reasonable at the time
made

We4ind that the respective rates assessed for loading woodpulp were

llrijustly discriminatory and subjected woodpulp to undue and un

reasonable pi ejudice in violation of sections 17 and 16 respectively
of the Shipping Act 1916 that such rates were unreasonable and
therefore contrary to the express provisions of Agreement No 7544
lUld that complainant is entitled to reparation in the amount of

352 20 with interest which reptesents the difference between the

respective charges paid and those which would have accrued at the
I ates represented to us to be reasonable

An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 21st day Qf
June A D 1949

No 672

FmREBOARD PRODUCTS INC

1

W R GRACE COMPANY

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi
gation of the matters and things involved having been had and the
Commission on the date hereof having made and entered of record

a report containing its conclusions decision and findings thereon
which report is hereby referred to and made a part hereof
Itis ordered That respondent W R Grace Company be and it

is hereby authorized and directed to pay to complainant Fibreboard
Products Inc ofSan Francisco California on or before 30 days after
the date hereof the sum of 352 20 with interest as reparation on

account of unlawful charges collected for the loading of the ship
ments involved herein

By the Commission
SEAL Sgd A J WILLIAMS

SecretaTy
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UNITED STATES MARITIME COMlIISSION

No 638

EDMUND WATERMAN GUSTAVE WATERMAN DOING BUSINESS AS

E WATERMAN CO AND LEO W Cox DOING BUSINESS AS L W

COX CO

11

STOCKHOLl IS REDERIAKTIEBOLAG SVEA ET AL
1

Submitted J1tly 17 1916 Decided Ju ly 26 1919

Respondent Stockholms Rederiaktiebolag Svea in refusing to affora complainants
an equal opportunity with their competitor to secure space on its vessel

violated sections 14 FOURTH anrl 16 of the Shipping Act 1916 Upon this

record complainants are entitled to reparation

Frank J McOonnell andJrumes D Brown for complainants
Oletus Keating L de Grove Potter and David P Dawson for re

spondents
REPORT OF THE COMMISSION

By THE CoMMISSION

Exceptions were filed by respondent Svea to the examiner s proposed
report and the matter wasargued orally Our conclusions agree with

those recommended by the examiner

Complainants who are importers and exporters of fruit at New

York N Y filed their complaint on Jllly 11 1945 alleging that in

November 1944 respondents operating the MY FREJA from New

York to the East coast of South America booked the entire refriger
ated space of that vessel with complainants competitor in Brazil not

withstanding that complainants had made prior application for space

and been refused resulting in unjust discrimination Reparation is

sought
Respondent Norton Lilly was the booking agent for the vessel and

respondent Thor Eckert was the general agent of respondent Svea

1 Skeffington S Norton Joseph Jj Lilly and John B O Reilly co partners doing business

under the firm name and style of Norton Lilly Compan and Thor Eckert Co Inc
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Swedish owner of the vessel during the period under discussion On
the present record it appears that Thor Eckert and Company did not

commit the act of discrimination complained of On that ground
alone proceedings may be dismissed against this respondent

The status of Norton Lilly the second agent involves the question
of whether his mere description as such is determinative ofhis status

as the person not s ubject to the provi ions of the Shipping Act 1916

except those provisions where agents are expressly named See
sections 20 and 21 of the statute The Commission has in the past
under particular statements of fact held persons describing them

selves as agents to he carriers or other personssubject to the Act See

for example In the Jrfatter oi Agreements 6 10 etc 2 U S M C 166

1939 Agreement No 7620 2 U S M C 749 1945 Remis v

Moore McOormack Lines Inc eta 2 U S M C 687 1943

It is obvious therefore that the mere designation of a person as

agent would not conclusively determine his status as a carrier or other

person subject to the Act if on the record it appeared that in his actual

course of business he assumed the responsibilities and performed the

duties either of the carrier or of the person subject to the Act

On the record in this case this question is not either easily capable
of resolution nor is it essential that it be resolved The matter wasnot

considered at any length in the hearings before the examiner and the

conclusion dismissing the two agents is not excepted to by any of the

parties Failure of the complainants to take exception would indicate

at least that they were satisfied with their remedy against the

principal
Accordingly the complaint win b dismissed against Norton Lilly

as well as against Thor Eckert

Between 1939 and 1941 and prior to the transactions here involved

fresh fruit was carried three times on the FREJA between New York

and South America and on each occasion the fruit was damaged
because of insufficient refrigeration Damages were paid in settle

ment subsequent to the institution of court action in each case No

fresh fruit was thereafter accepted until the booking presently to be

described In the opinion of the superintendent of refrigeration for

United Fruit Company who carefully examined the refrigerated
space and machinery of the FREJA approximately one year after the

present controversy arose and testified extensively with respect there

to the vessel is not fit to carry fresh fruit between New York and

the East coast of South America This witness was not cross exam

ined Although it can be inferred from the evidence that the fruit

of complainants competitor outturned in good condition in Brazil
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the record as a whole is convincing that the FREJA was not suitable
to carry fresh fruit in the trade under consideration

On September 14 1944 Inge Co Inc brokers in New York re

ceived a cable from complainants competitor Twedberg Kleppe
Cia Ltda Rio de Janeiro Brazil requesting them to do their utmost

to charter the total refrigerated space of the FREJA Mr Schecter

of Inge asked Mr McCraeken head of Nol ton Lilly s South Ameri

can department if he won ld accept fruit under a guarantee holding
the vessel owner harmless for damage to or loss of the fruit The

reply was in the negative Norton Lilly finally was authodzed by
the owner to accept a guarantee but suggested that the owner arrange
the guarantee direct with Twedberg leaving the actual booking to

Norton Lilly s judgment On November 2 1944 Norton Lilly was

advised by the owner that a guarantee had been arranged Norton

Lilly considered this as an authorization and not as an instruction

and it was testified that the booking was made because the vessel was

far from being booked full and competitive vessels had been placed
on the berth about that time

The Twedberg booking was made 011 November 0 1944 Upon
learning from their agents in Brazil t hat tlw FREJA was going to

tarry their competitor s fruit complainants immediately contacted Mc

Cracken and complained that they werebeing shut out in spite of their

earlier applications for space Complainants were informed that

the guarantee arrangements had been made direct between the owner

in Sweden and Twedberg in Brazil and that Norton Lilly could do

nothing for them Complainants cabled the owner who replied that

t had no knowledge of complainants prior applieations and that

before booking the Twedberg eargo it hail advised its New Yark agents
that the cargo would be accepted under the gnarantee arrangements
provided the agents had no special objection

On September 16 1944 which was prior to the Twedberg booking
complainant Waterman sent a letter to Norton Lilly requesting to

be put on their list to receive sailing schedules and asking them to

make a note on your records to the effect that we will be interested

in contracting for any refrigerator space that you may have avail

able to Brazil Uruguay Argentina Colombia Venezuela and Peru

McCracken eXplained that this letter together with hundreds of sim

ilar applications for space generally were placed in a folder and no

attention paid to them because as he said vessels were not available

at that time on account of war eonditions The practice was to tear

up these applications withill a few weeks after their receipt In the

case of the Waterman letter it is a fair assumption according to
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McCracken that the letter was found and preserved when protest
wasmade by complainants to the Twedberg booking Asimilar letter

was sent by Waterman to Thor Eckert on September 16

The testimony is contradictory as to whether there were other ap

plications by or on behalf or Waterman prior to the Twedberg book

ing IV aterman testified that he had several conversations with

McCracken between September 16 and November 3 and he further

testified that in his conversations with 1eCracken subsequent to the

Twedberg booking McCracken gave him the definite impression that

he knew that T aterman wanted space All of this is denied by
l1cCracken In Paragraph TENTH of the answer however it is

stated that respondent Norton Lilly Co admits that on or prior
to September 16 1944 it advised E IV aterman Co that it was not

interested in carrying refrigerated fruit on the FREJA as the FREJA
wasunfit and unseaworthy for that purpose Although IV aterman s

letters of September 16 to Norton Lilly and to Thor Eckert cannot be

considered as firm offers for spaee we are convinced and so find that

Vatelman orally applied to Norton Lilly for space prior to the Twed

berg hooking It is unnecessary therefore to decide whether

Inge Co on bchalf of IVatcrman also applie to Norton Lilly
for space during the period under consideration

A different situation exists as to complainant Cox who admits that

his company did not apply direct to Norton Lilly for space prior to

the Twedberg booking but testified that such an application was made
on his behalf by Schechter Cox has been a regular client of Inge Co
lor 15 years aiHl Scheehter hnd been in touch with Cox about space
as far back as July of 1944 At various times during that year Norton

Lilly had told Schechter that the FREtTA would not eaI IY fruit Ac

cording to fcClackell t he names of no 8h ippers were mentioned at

that time On the other llllnd Schechter testified that the name or the

exporter is always mcntioned to the carricr when space is sought and

that Cox s name was specifically mentioned to 1cCracken in Septem
ber or October The cxaminer found that Schechter had endeavored

to secure space for Cox IVe accept this finding as we think the ex

aminer was in a bettcr position than we are to appraise the witnesses

and to evaluate their testimony
Approximately three weeks after the Twedbelg eargo was booked

Norton Lilly on behalf of the vessel and Inge Co on behalf or

Twedberg executed five non negotiable receipts for the carriage of the
latter s fruit No hills of lading were issued Section 6 of the Car

riage ofGoods by Sea Act provides as follows

Notwithstanding the provisions of the prete ling section a tarrier master 01

agent of tbe call ier and a shippeL shall in regard to any partiCUlar goods be at

3 U S M C



WATERMAN V STOGKHOLMS REDERIAKTIEBOLAG SVEA 135

liberty to enter into any agreement in any terms as to the responsibility and

liability of the carrier for sllch goods and as to the rights and immunities of the

carrier in respect of such goods or his obligation as to seaworthiness so far

as the stipulation regallling seaworthilwss is lIot contrary to public policy or

the care or diligence of his selVnnts or agents ill regard to the loading handling

stowage carriage custod cm e and discharge of the goods carried by sea

Provided That in this case no bill of lading has been or shall be issued and that

the terms agreed shall be embodied in a receipt which shall be a nonnegotiable
document and shall be marked as such

The purpose of section 6 is to permit the transportation of goods
whose nature is such that a common carrier would be unwilling to

handle them under his strict common law or statutory liability Sec

tion 8 of the Carriage of Goods by Sea Act states that the provisions
of that Act shall not affect the rights and obligations of carriers under

the provisions of the Shipping Act 1916 Section 9 provides that

nothing in the Act shall be construed as permitting a common carrier

to discriminate between competing shippers in any other way pro
hibited by the Shipping Act 1916 as amended Section 14 FOURTH
of the Shipping Act 1916 makes it unlawful for a carrier to unfairly
treat or unjustly discriminate against a shipper as to cargo space and

section 16 makes it unlawful for a carrier to unjustly discriminate

against a person in any respect whatsoever

Respondent maintains that a carrier can be both a common carrier

and a private carrier and that it was acting as a private carrier as to

the Twedberg fruit Therefore it is urged there can be no finding
against respondent ofunjust discrimination inasmuch as the Shipping
Act 1916 relates to common carriers only This position is based

upon the contention that the FREJ A was unsuitable to carry fresh

fruit and that there was no holding out to carry such cargo The

gravamen of the complaint however is not that a carrier cannot

be a common and a contract carrier with respect to the same voyage
of the same vessel but that an admitted common carrier who refuses

to take refrigerated cargo for anyone thereafter cannot accept such

cargo from one shipper to the exclusion of other shippers who have

applied for space
Itis argued that even if respondent be considered a common carrier

there are two reasons why complainants were not unjustly discrimi

nated against In the first place complainants never offered prior
to the Twedberg booking to ship on the same basis as Twedberg
Suffice it to say that complainants had no opportunity to make such

offer since they did not know of the negotiations between respondent
and Twedberg Secondly a decision had to be made on the Twed

berg booking by November 3 1944 in order to obtain fruit from the

Pacific coast and the Pacific northwest in time for loading on the
3 U S M C
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vessel and that this would have given no time to investigate the possi
bility ofother shippers of whom respondent had no knowledge We

have already found however that respondent did know that com

plainants wanted space on the FREJ A The fruit they would have

shipped would have come from the same areas as the Twedberg fruit
a fact which must have been known by Norton Lilly in view of its

extensive shipping connections over a period of years

Complainants were entitled to rely upon Norton Lilly s repeated
statements that the FREJA would not carry fruit When respond
ent thereafter decided to carry fruit complainants should have been

given the opportunity to avail themselves of the same terms that

were offered to Twedberg The special contract between respondent
and Twedberg affected the legal relations of those parties only and

did not alter respondent s obligations to shippers in general under

the Shipping Act 1916 Upon this record we find that respondent s

failure to accord complainants the opportunity to ship on the same

terms as Twedberg resulted in violation of section 14 FOURTH and

section 16 ofthe Shipping Act 1916

We find 1 that respondent Svea booked the entire refrigerated
space of the FREJA with Twedberg 2 that prior and subsequent
to such booking complainants applied for and were refused refriger
ated space on the FREJA by respondent Svea 3 that respondent
Svea at the time complained of was a common carrier subject to the

Shipping Act 1916 with respect to the refrigerated space on the

FREJA 4 that respondent Svea in refusing orneglecting to afford

complainants equal opportunity with Twedberg to secure space on

the FREJA violated sections 14 FOURTH and 16 of the Shipping
Act 1916 and 5 that on this record complainants were injured by
their inability to secure space on the FREJA As complainants have

failed to establish the extent of their injury however the matter will

be assigned for further hearing with respect to the measure of such

injury unless the parties within 30 days of the date of this report

prepare certify and file with the Commission a reparation statem nt

in accordance with section 201222 and Appendix II 4 of the Com

mission s Rules of Procedure

No order will be entered at this time

By the Commission
SEA Sgd R L McDONALD

Assistant Secretary
WASHINGTON D C
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No 651

CARLOADING AT SOUTHERN CALIFORNIA PORTS

Agreement No 7576

Submitted FebTuary 1949 Decided October 18 1949

Present rate structure and any basis of rates lower than costs of service found

noncompensatory burdensome upon other services and dehim ental to

commerce

Proposed increased rate structure not justified and case held open to enable re

spondents to present evidence of costs over substantial period

Additional appearances
B F Bolling for Pioneer Division Flintkote Company Lester A

Bey for Los Angeles Traffic l1anagers Conference and William Volker

Company Emuel J Forman for Los Angeles Traffic Managers Con
ference F F Morgan for Furniture Manufacturers Association Inc

of Los A lgeles F F Miller for Los Angeles Grain Exchange and

T R Stetson Edwin A McDonald and Robert E WilliaJm8 for Pacific

Coast Borax Company interveners

llarry L Helferich for American Fruit Growers W G O Barr and

K L Vore for Los Angeles Chamber of Commerce A F Schumacher

for Pacific Coast Division of the Owens Illinois Glass Company Rob

ert J Jones for General Food Corporation Jess J Bradley for West

ern Wax Paper Company M O Ryan for Harbor Commission Port

of San Diego William S Lawrence for International Longshoremen
and Warehousemen s Union P R Artwro for Swift Company
llomer E Rathbun for Union Oil Company of California and Robert

Harding for Weyerhaeuser Steamship Company
Paul D Page Jr Solicitor for the Commission
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REPORT OF THE COMMISSION ON FURTHER HEARING

By THE COMMISSION
Exceptions were filed to the examiner s recommended decision upon

further hearing but oral argument was not requested OUf con

elusions differ somewhat from those recommended by the examiner
In the original report herein 2 U S M C 784 June 26 1946 we

found among other things that carserviee work performed at South
ern California ports was subject to our jurisdiction and that an in
terinl adj ustment of rates of 33113 percent over rates established in
1941 was justified

Approval of Master Contracting Stevedores Association of South
ern California Conference Agreement M C Agreement No 7576
and sanction of the interim rate level to be established thereunder was

conditioned upon an undertaking by respondeilts to refund to shippers
any charges subsequently found to be unfair or unreasonable after a

eost study to be conducted by the Commission In our report on

further hearing 2 U S M C 791 November 7 1946 before the cost
study wascompleted we found justified additional increases approxi
mating 34 percent except as to the rate on cement as an emergency
surcharge to cover additional out of pocket costs resulting from wage
increases established on J une 15 1946 pursuant to recommendations

by a presidential fact finding board

On December 20 1948 we approved an interim increase of 16 5 per
cent of the rates in effect 011 that date except as to those applicable to
commodities handled in continuous movement between rail car and

hip s tackle in order to enable respondents to meet increases in wages
paid to labor subsequent to the present hearing including the increases

granted just prior to said date

Hearings were held on the cost studies on February 24 1947 on

July 28 1947 and May 24 1948 The period covered by the first two

hearings was so interrupted by strikes work stoppages and other un

usual conditions that the evidence adduced wasnot sufficient to justify
a finding as to the adequacy of the rate levels proposed The third

hearing washeld jointly with the Public Utilities Commission of the
State of California Application No 8 48 filed by respondents in the

present proceeding pursuant to the provisions of the Public Utilities
Act of the State of California for permission to establish rates and

charges as reasonable maxima in respondents intra state service
Car service work consists of labor and supervision and the wages

paid therefor Labor composed of gangs is secured through union

hiring halls and work only short periods for anyone respondent
Respondents have no control over the selection of the men Wage

8 U S M C
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increases were so rapid during the various periods here involved that

it was impossible to keep the studies current and the Commission s

analyst did not have time to audit respondent books Wages and

hours ar fixed by contract between l1aster Contracting Stevedore

Association and the union Although the contract calls for a work

ing day of six hours the men actually worked eight receiving time

and a half for the two extra hours All laborers who have worked

1344 hours during the last twelve months of their employment and

have worked previously 24 months in the industry are qualified for

80 vacation hours at the basic rate of straight time pay At the time

of the last hearing respondents were paying into the vacation pay

fund 11 cents per man hour to cover disbursements

The term car service means the loading or unloading of railroad

cars on steamship piers Such freight is in transit between points in

the United States and foreign countries or between the states and

territories of the United States involving transportation by rail and

water carriers the piers being transhipment points between the two

forms of transportation There are three ways of accomplishing the

entire transhipment indirect carservice which is the use of a place
of rest on the pier at which the commodity is piled and generally as

sorted pending further movement as an intermediate stop in its Inove
ment between the vessel and the rail car direct service which is the

loading or unloadiilg of a flatcar immediately under ship s tackle

and continuous carservice which is transportation of the commodity
diTectly between the car and the ship s tackle without any stop at the

J oint of rest

The working conditions and union contracts are very similar to

thpse obtaining in the San Francisco area except that in Southern
California the piers are not of the same type the character and

volume of individual commodities handled vary and continuous

service as described above is practiced in Southern California on a

larger scale than at San Francisco

For the purpose of the original study embracing the period bebyeen

June 1 and December 31 1946 our analyst prescribed a rhethod of

procedure and established a form of report to be furnished by the

respondents The individual responde ts submitted their reports
to a representative of all of them who consolidated the data for our

use Only indirect car servicing was covered Substantially all

tonnage moving in indirect service over the period covered was re

ported Respondents figures wereaccepted as correct since as stated

above time did not permit our analyst personally to review their

books and records The cost per ton of each commodity reprted as

well as the per man hour labor costs was computed by the analyst
3 U S M O
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through application of the current wage scales payroll carrying
charges and vacation pay accruals No allowance for overhead and

profit was made The study revealed that as to most of the com

modities covered the direct labor costs exceeded tariff revenues

Again the extended east study covering the period from June 1

1946 to July 1 lU47 of direct operating costs for individual com

modities showed that the direct costs exceeded the revenues as follows

Tons loaded 78 397 72

Direct cost 135 494 48

Revenue derived 89 979 08
ons unlonded 115 947 21

Direct
cosL

146 092 49

Revenue derived n nnn n 110 207 11

At the hearing on May 24 1948 a new tariff was proposed which

established rates based upon the operating costs plus 42 86 percent
thereof to cover Qyerhead lhis figure was adopted on the theory that

since it had been developed in the so called Edwards Diffelding study
and used in Practices Etc of San F1 ancisco Bay Area Terminals 2

U S M C 588 605 it was applicable in the present instance At the

hearing on May 24 1948 there was also presented a study of direct

operating costs of commodities serviced during the fifteen month pe
riod between January 1 1947 and March 31 1948 and this showed

70 different commodities were unloaded by respondents the cost of

service on 34 exceeding the tariff rates The carloadingoperation in

volved 78 lifferellt eOllll1loditi s r2 of which cost more to handle

than the revenue received However it appca red that in the case of

some of the other cOln lllodities the revenlles exceeded the csts ana
there was insufficient evidence to evaluate the relative net results of

the gains and losses

No evidence was offet ed as to cost of loncling or unloading com

modities in continuous movement the excuse being that it consisted

of a combination of segments made up of the work of the car service

men and the stevedores and that it was impossible to place a dividing
line between them This did not mean that there were two classes of

men engaged but merely that two contracts were involved in con

nection with the payment of respondents for the work performed
The service of carloading and unloading is performed for the shipper
or consignee The handling ofcargo between the point of rest on the

dock and into the ship s hold is performed by the stevedores under a

contract with the vessel Respondents performed both services but

made no attempt to break down the costs even though the tariff made
the same charge for either the indirect or the continuous movement

In other words respondents were advertising the continuous move
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ment as a service for the shipper or consignee in the same manner that

they were advertising the indirect movement

Respondents testified that the continuous movement was more ex

pensive than the indirect However the evidence as to increased costs

wasnot directed at the carloading service alone butwasequally applica
ble to stevedoring work for the vessel This situation indicates a

confusionin the minds of the carloaders as to their obligations to their
customers the shippers namely to keep their accounts so that the
shippers can be assured that they are not paying for service rendered
to others The carloaders have an equal obligation to us to keep their
records iil such a way that we can administer the Shipping Act 1916

Interveners raised the question as to whetherthey should be charged
by the carrier for handling whenthe commodity wasnot moved between
place of rest on thepier and ship s tackle as is the case in the continu
ous movement Since this is a matter between the carriers and ship
pers and the carriers are not parties to this proceeding no order can
be issued against them under the circumstances

Inasmuch as they are advertising two services one to place of rest

on dock and the other to ship s tackle and undertaking to perform
them for a charge assessed against the shipper respondents should
not attempt to collect from the vessel or others a part of the cost of
the service It may be that the increased cost for continuous move

ment will result in a higher rate therefor but respondents must justify
the same Failure to charge a remunerative rate for the respective
services rendered will result in discriminations

Failure to include the costs of the continuous movement the revenue

of which wasva riously estimated at from 8 to 12 percent of the tota I

particularly where the evidence is that the cost of that movement is

greater than that of the indirect movement precludes llS from making
a decision on the present record as to the reasonableness of the rates

even without overhead

As we pointed out in Docket No 639 decided Januar2 1949 t le

Edwards Differding formula has no application to the situation pres
ently obtaining in this car service work There is no proof that re

spondents overhead burden in 1947 and 1948 is comparable to that of
the public wharfingers in 1936 Infact respondents relative smaller

organizations smaller investment in property and different volume of

tonnage would have a radical effect upon the relationship of overhead
to the direct operating costs The only factual evidence offered here

on the relationship of overhead to direct labor costs covered the caJ

endar year 1946 and showed an overhead cost of 6 03 percent of th
3 U S M C
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direct operating costs which is far removed from the proposed 42 86

percent Respondents have failed to justify the proposed tariff
Ve find that the rate structure in existence at the times of the hear

ings wasnoncompensatory andthat those rates which produce revenue

less than the direct cost or service as revealed by cost studies or rec

ord are detrimental to commerce under section 15 or the Shipping
Act 1916 The record will be held open to allow respondents to

present full and complete evidence concerning direct labor costs of

handling the respective commodities in indirect continuous and direct

services and the actual costs of overhead based upon their experience
from January 1 1947 to the latest available date prior to the hearing
hereafter to be set

No order will be entered at this time

By the Commission

SEA L Sgd

VASHINUTON D O October 18 19 1

A J VILLIAMS

Secretary
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UNITED STATES l1ARITIl1E COMl1ISSION

No 630

SIGFRIED OLSEN D B A SIGFRIED OLSEN SHIPPING COMPANY

v

vVAR SHIPPING ADlIINISTRATION AND GRACE LINE INO

Sllbmitted August 6 1917 Dechled Ja1t1UL1 Y 28 1919 Reaffirmed October 13

191 9 Con eete Z 6 Utolially Noven ber 15 1919

The United States Maritime Com mission does not have jurisdiction over claims

against the United States under the regulatory provisions of the shipping
acts

In its administrative capacity the Commission finds that respondents demurrage
rule and charges arenot unreasonable or otherwise unlawful

Fred lY Llewellyn and Joseph B 111cKeon for complainant
Willia1n Radne1 Arthur frI Becker Joseph J Geary and W R

Wallace Jr for respondents
Ohalmers G Graham and Olal ence G Morse fOl North Pacific Coast

Europe Passenger Conference Pacific Coast Panama Canal Freight
Conference and Canal Central America Northbound Conference
and Parker lIfcOollester for Atlantic and Gulf Panama Canal Zone

Colon and Panama City Conference interveners

DECISION OF THE COMlIISSION

By THE COMMISSION
Exceptions were flIed by complainant and interveners to the ex

aminer s report and the matter was argued orally Our conclu
sions differ from those of the examiner Commissioner 1cKeollgh
dissents

The complaint alleges that respondents tariff provisions relating
to demurrage and rates applicable to the discharge of lumber cement
and explosives from Pacific coast ports of the United States to Balboa

Canal Zone between n1ay 29 and October 11 1942 were unduly and

unreasonably preferential prejudicial and disadvantageous in viola

tion of section 16 of the Shipping Act 1916 unjustly discriminatory
and prejudicial in violation of section 17 and unjust and unreason
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able in violation of section 18 of the Act It is further alleged that
the demurrage provisions are in contravention of section 15 of the
Act in that they are unjustly discriminatory and unfair and detri
mental to the commerce of the United States Taiver of unpaid
demurrage charges in the amount of 4 287 68 and the cancellation
ofbonds totalling 4 000 held by respondent Grace Line Inc herein
after referred to as Grace to secure the payment of the charges
are sought Another bond of 1 973 99 also is in the possession of
Grace payment ofwhich is dependent upon our decision herein

North Pacific Coast Europe Passenger Conference Pacific Coast
Panama Canal Freight Conference Canal Central America North
bound Conference Atlantic and Gulf Panama Canal Zone COlon
and Panama City Conference intervened

Prior to the attack on Pearl Harbor in December 1941 and the
creation of respondent Var Shipping Administration hereinafter
referred to as W S A by Executive Order 9054 in February 1942
there had been such an urgent military need for lumber at the Canal
Zone that we arranged with intercoastal carriers those engaged as

common carriers in transportation between the Atlantic and Pacific
coasts of the United States via the Panama Canal to caTry large
quantities of lumber monthly to the Canal Zone To persnade these
carriers to carry this lumber and to take the risks of delay arising
from the congestion known to eXIst at the Canal Zone it was agreed that
the rates should be the same as those applicable from Pacific coast

ports to Atlantic coast ports plus the Canal Zone landing charges
and should include a demurrage rate equivalent to 5 00 as set forth

usually in time charters The lumber was not confined to full loads
however

Subsequent to Pearl Harbor and to the creation of V S A the
need for construction materials and explosives at the Canal Zone con

tinued urgent The inadequacy of facilities and the congestion in the
Zone particnlarly at Balboa continued to exist and ships were de

layed as a consequence All Upited States flag ships were either

requisitioned or chartered by the Government and the lumber con

tracts with the intercoastal carriers were transferred to Grace under
the direction of the W S A representative at San Francisco Cali

fornia He also had control of the contracts for the transportation
of cement and explosives

The demurrage provisions and rates complained ofwerepublished in
Pacific Coast Panama Canal Freight Conference tariff No I A ef
fective January 20 1942 The question arises as to whether we have

jurisdiction as the proceeding appears to be in reality a suit against
the United States Complainant contends that this is not such a suit
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but rather an administrative proceeding to secure the waiver of the
uncollected demurrage charges and the surrender of the bonds held to
secure the payment thereof and therefore analagous in principle to a

suit to enjoin a Federal officer or agency from taking unlawful action
injurious to the party seeking telief It is argued that all we are

requested to do is to pass upon the validity of the conference tariff to
which Grace is a party and to order Grace to cancel the bonds in its
possession

Some ofthe vessels involv6d herein were owned by the United States
others were chartered to the United States all were operated for the
account of the United States by their respective general agents ap
pointed as such uTIder a General Agent form of Seryice Agreement
between them and W S A Grace was designated a berth agent by
W S A and in such capacity it made arrangements to pick up cargo
expedited its delivery to the ship issued freight contracts and bills of

lading in the form prescribed by the United States prepared manifests
and other cargo documents collected all moneys due the United States

deposited remitted and disbursed them in accordance with such regu
lations as the United States prescribed and accounted to the agent or

general agent for an moneys collected or disbursed by the appointed
subagents at foreign ports agents fees port charges and cargo
expenses in foreign ports and agents cargo clearances

General agents were required by the terms of the contract with
W S A among other things to maintain the vessels in such trade or

service as the United States might direct subject to its orders as to

voyages cargoes priorities of cargo charters rate ptJreight and

charges and as to all other matters connected with tl lse of the
vessels in the absence of such orders the general agent witS to follow
reasonable commercial practices

The transportation performed in this case was performed by the
United States through 1V S A which exercised the right and power
to allot the vessels to the different agents to require the agents to

operate the vessels on particular routes and to particular ports and to

limit commodities which could be carried It also established the
rates at which the transportation could be performed As already
noted Grace was only a berth agent and did not occupy any different

position with respect to its relation to W S A than an employee
thereof under special contract The fact that the demurrage charge
in question was incorporated in a tariff filed with us by the Pacific
Coast Panama Canal Freight Conference ofwhich Grace wasa mem
ber but of which the United States was not is not conclusive that the
rates werenot those prescribed by the United States The use of the

3 U S M C
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conference machinery and facilities to prepare and publish the rule

was a handy means of making it public
Supporting its argument that this suit is not one against the Uriited

States complainant cites Land v Dollar 330 U S 731 738 wherein

the Supreme Court pointed out that the yardstick to be applied in such

a case is whether the essential nature and effect of the proceeding
may be such as to make plain that the judgment sought would expend
itself on the public treasury or domain or interfere with the public
administration See also EXl Parte New York 256 U S 490 500

502 In our opinion complainant here seeks a judgment that would

not only expend itself on the public treasury but more important
would seriously interfere with public administration in that it would

subject the activities of the United States as a common carrIer in war

to delays and to the judgment of others than those entrusted by
Congress as agents to effectuate definite purposes

Unless Congress has given its consent for the United States to be

subject to the general obligations and duties imposed upon common

carriers by the regulatory provisions of the Shipping Act 1916 we

have no jurisdiction to grant the relief here requested Under the

generally accepted interpretation of statutes a law is not applicable
to the United States unless it so provides either directly or by at

tendant circumstances which can be read in no other way and any

reference to the applicability of the law to he United States is limited

to its terms and is not to be broadened into one of general applicability
Section 9 of the Act which is the only one which may be material

on this point provides in part that every vessel purchased char

tered or leased from the board shall unless otherwise authorized by
the board be operated only under such registry or enrollment apd

license Such vessels while employed solely as m rchant vessels shall

be subject to all laws regulations and liabilities governing merchant

vessels whether the United States be interested therein as myner in

whole or in part or hold any mortgage lien or other interest therein

The question now presented is whether the five vessels here involved

which were owned by or chartered to the United States were in turn

chartered or leased by the United States and thus came within the

terins of section 9
o

The maintenance of the vessels by the general agent and operation
by the berth agent was not pursuant to any purchase charter or

lease those persons were nothing more than their names imply agents
of the United States the actual operator The arrangements made

with complainant by Grace acting as agent under the orders of the

United States were a bill of lading and contract of affreightment
3 U S M C
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The latter contained the demurrage clause under attack similar to

the provision in the tariff and by its terms appeared to be an agree
ment superior to the bill of lading which was made a part thereof

Complainant did not have the sole use of the vessel other shippers
having made similar contracts of affreightment On three of the

ships general cargo of between 200 and 300 tons was transported
under the ship s regular bill of lading

In The Lalce lJfon1 oB 250 U S 246 the Supreme Court said that

the charter referred to in section 9 of the Act was intended to in

elude a contract for the temporary use of vessels or their services

not amounting to a demise and that the term charter was employed
in a sense as broad as the definition embodied in the Act of July 18

1918 40 Stat 913 namely any agreement contract lease or com

mitment by which the possession or services of a vessel are secured

for a period of time or for one or more voyages whether or not a

demise of the vessel
The fundamental distinction between The Lake lJ onroe case and

the instant proceeding is that in the former the vessel was space
chartered to one shipper for the voyage which was considered suffi

cient to bring it within section 9 of the Act whereas in the present
case the vessels were not used by one shipper only but by seve11al

also bills of lading and not charters were here used Ve do not

believe that the words purchased chartered or leased as used in

f3ection 9 are broad enough to cover the operations now under dis

cussion vVe conclude therefore that this Commission does not have

jurisdiction under the regulatory provisions of the shipping acts

to afford the relief here sought inasmuch as W S A was an instru

mentality of the United States acting in its sovereign capacity and

Grace was a mere agent of the United States
Aithough our quasi judicial authority does not extend to claims

against the United States nevertheless as an administrative agency
we are not precluded from passing upon the propriety of the ts

or W S A our predecessor Since it was the desire of Congress that
United States owned vessels receive no p eference or favor over

privately owned vesselst we will review the evidence to determine

vhether any hardship damage injury or discriinination resulted

from the establishment of the demurrage charge and which could

have been condemned and corrected had the vessels been owned and

operated by private interests

f
l

1 Section 9 Shipping Act 1916 Section 19 4 Merchant Marine Act 1920
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Item 35 original page No 17 A of the tariff under consideration

named the demurrage provisions applicable to lumber as follows

Lumber shall be taken from the end of ship s tackle at discharging port at

the rate of not less than five hundred thousand 500 000 feet net board meas

ure N B M per twenty four 24 hour day failing which shipper shall pay
demurrage for any and all delay to ship at the rate of 5 00 U S Currency per
ship s deadweight ton summer draft per month prorated into days and hours

as the port time may reflect Sundays and holidays not excepted Time to

commence from the time ship arrives in port provided the ship arrives at

5 00 p m or prior thereto whether in berth or not and if the ship arrives

inport after 5 00 p m time to commence at 7 00 a m of the day following the

date of the arrival of the ship provided however if the ship arrives after

5 00 p m and commences discharging before midnight of the same day time

will commence from the time discharging of the lumber from the ship actually
begins

Demurrage is payable on the basis of a twenty our 4 hour day or prorate
thereof down to one hour Where there is lumber from more than one shipJler
on one vessel demurrage if any will be prorated between them on a percentage
basis that each shipment bears to the total lumber for discharge at Panama

Canal destination

All shipments are also subject to the booking contract for handling lumber

from loading ports in use by the individual carriers of this conference

Effective May 15 1942 the demurrage rate waschanged from 5 00

per ship s deadweight ton to the W S A charter scale with no indica

tion of what the charter scale was

The demurrage charge wasestablished originally to assure the inter
coastal carriers that they would be recompensed for losses due to delays
at Balboa whether occasioned by shippers consignees or Government

operation of the Canal It was a sliding scale increase based upon
the extent of the delay Our San Francisco representative who took

part in the preliminary negotiations reported his belief that the

charge had resulted in a somewhat speedier turnaround of vessels

The same reason for the establishment of the change also existed

when the contracts for carrying lumber were transferred from the

intercoastal carriers to the vessels requisitioned by the United States
and operated by and for W S A

The fact that similar charges were not established on lumber from

the Atlantic coast to the Canal Zone is not evidence of unlawful

discrimination for there wasno testimony that delays similar to those

at Balboa occurred at Cristobal or elsewh re in theCanal Zone or that

complainant was injured as the result of competition encountered on

shipments from the Atlantic coast The contention that demurrage
was not established against general cargo and that a discrimination

resulted therefrom is not supported by the evi ence there was no

showing of any competitive situation as between classes of cargo or

3 U S M C
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that a comparatively infinitesimal amount of general cargo was the
occasion ofany appreciable amount of delay

The existence ofdelays at Balboa and the consequent tieup of ships
wasadmitted There was no evidence that the measure of the demur
rage in any way exceeded the costs occasioned by the delay to the ships
The fact that the charges were also established for the purpose of

urging consignees to secure the speedy discharge of ships and that
the shipper or consignee had little if any control over the discharge
does not render the demurrage unreasonable or otherwise unlawful
for it is well settled that whenever an administrative order or rule is

legally justified it is not rendered illegal by some other moti e in the
mind or the officer issuing it sbrOlndtsenMoller 00 v United
States 300 U S 139 145

No evidence was offered showing any violation or Section 15 or the

Shipping Act 1916
We conclude that respondents demurrage rule and charges are not

unreasonable or otherwise unlawful In view of this it is unnecessary
to make any findings as to whether section 18 of the Shipping Act
1916 is applicable to commerce from the cOl tinental United States
to the Canal Zone

An order dismissing the proceeding will be entered and appropriate
instructions will be issued to proceed with the collection of the moneys
due

51

r

1

t

II

McKEOUGH Oommissioner dissenting
This case is before us on exceptions to the proposed report of our

trial examiner Iagree in substance with his recommendations for
the award of relief to complainant but base my decision on grounds
narrower than and different from those on which he relied

Complainant is a shipper In 1942 he shipped lumber cement and

explosives from ports on the Pacific Coast of the United States to
Balboa Canal Zone via five vessels owned by or bareboat chartered to
the United States vVar Shipping Administration and operated for
the United States by Grace Line Inc as agent Un er tariff pro
visions applicable to the shipments in question demurrage of 4 287 68
was assessed against complainant for failure to discharge his cargoes
at Balboa within the tariff prescribed time after arrival of the re

spective vessels at the port The sum has not been paid Claiming
that the disputed tariff provisions are in conflict with sections 16 17
and 18 of the Shipping Act 1916 complainant requests an order

against Grace Line and War Shipping Administration cancelling such

provisions and the demurrage charges based thereon
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War Shipping AdministratiOn filed an answer claiming sOvereign

immunity tO suit as an instrumentality Of the United States Grace

Line filed an answer claiming that since Val Shipping Administra

tiOn was immune its immunity extended tO Grace Line as its agent
War Shipping AdministratiOn ceased tO exist September 1 1946

by virtue Of Public Law 492 79th COng 60 Stat 501 which trans

ferred all Of such AdministratiOn s functiOns pOwers and duties tO

this COmmissi On In cOnsequence Of the merger thus effected an

order entered against War Shipping Administ atiOn wOuld be an

Order entered against Ourselves and wOuld present in additiOn tO the

questiOn whether the United States is suable in aprOceeding Of this

type the further questiOn whether we have the pOwer to Order Our

selves to dO what the law requires Vhile it cannOt be held with as

surance in view Of United States v Interstate Dommerce Oommission

69 S Ct 1014 that we lack such pOwer I prOp Ose the rOad Of cOmm On

sense and justice ra her than that of dubiOus technicalities by treat

ing the cOmplaint nOt as a request that the COmulissi On in its regula
t0ry capacity find the COmmissi On in its administrative capacity as

successOr tO vVar Shipping AdministratiOn guilty as charged but

rather as a petitiOn seekingrectificati On Of an alleged gOvernmental
error Ishall sa treat it as it concerns the GOvernment after first

dispOsing Of the claim against Grace Line Inc

Grace Line Inc at all times material tO this case was a berth sub

agent Of the United States under a cOntract with Val Shipping Ad

ministratiOn and as sueh subagent acted far the AdministratiOn with

respect to the vessels here invOlved in bOOking cargO issuing bills Of

lading lOading and discharging and issuing and cOllecting bills far

freight and demurrage Its status as agent was knOwn tO cOmplainant

whOse complaint alleges such agency with respect tO the ships in
ques

tiOn Irrespective Of Grace Line s status as a respOndent in a regula
tory prOceeding hOwever Grace as an agent Of the COmmissi On is

Of cOurse subject tO the directiOns Of the COmmissi On as its principal
requiring settlement Of the pen ing cOntr Oversy as the COmmissi On

may deem prOper Our directiOn tO Grace Line Inc shOuld be in

cOnf Ormity with Our dispOsiti On hereinafter urged Of cOmplainant s
claim against the CommissiOn as successOr tO iT

ar Shipping Adminis

tratiOn

The trans pOrtati On service frOm which this cOntr Oversy stems was

furnished by Val Shipping AdministratiOn as a cammon carrier

BefOre the AdministratiOn entered the trade between P1cific COast

parts and the Canal Zone member lines Of the Pacific COast Panama

Canal Freight COnference had served the same trade under a cOn

3 V S M C
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ference tariff No I A filed with the Commission This tariff as

from time to time amended was continued in force by Val Shipping
Administration and applied to complainant s shipments The demur

rage charges to which complainant objects were assessed under the

following provision with respect to lumber and corresponding pro
visions with respect to cement and explosives 2

Lumber shall be taken from the end of ship s tackle at discharging port at the
rate of not less than five hundred thousand feet net board measure N B 11

per twenty foUl 24 hour day failing which shipper shall pay demurrage for

an T and all delay to ship at the rate of 5 00 U S Currency per ship s dead weight
ton summer draft per month prorated into days and hours as the port time

may reflect Sundays and holidays not excepted Time to commence from the
time ship arrives inport provided the ship arrives at 5 00 P M or prior thereto

whetherinberth or not and if the ship arrives inport after 5 00 P M time to

commence at 7 00 A M of the day following the date of thearrival of the ship
provided however if the ship arrives after 5 00 P M and commences discharging
before midnight of the saIlle day time will commence from the time discharging
of the lumber from the ship actually begins

Demurrage is payable on the basis of a twenty four hour day or prorate thereof
down to one hour Where there is lumber from more than one shipper on one

yessel demurrage if any will be prorated between them on a percentage basis

that each shipment bears to the total lumber for discharge at Panama Canal
destinations

Complainant was required precedent to the booking of his cargo
to sign space booking agreements obligating him to pay such demur
rage as might accrue under applicable tariff provisions He executed
these agreements under protest and furnished security for payment
of demurrage charges Complainant in turn required his consignees
to reimburse him for demurrage on their shipments The fact that
other shippers may have paid similar demurrage charges without pro
test or complaint does not of course in any way affect complainants

rights were the Commission to determine as Ibelieve it should that

complainant be granted relief
The parties have stipulated that neither complainant nor respond

ents were responsible for the delays in unloading which resulted in
the accrual of demurrage liability The ships dis harged at piers of
the Panama Railroad Co which exclusively controlled the assignment
of dock facilities and cargo h ndling

The demurrage provisions originated before the period of govern
ment operation The Emergency Shipping Division of this Commis
sion sought in 1941 to induce the intercoastal lines to carry lumber

2 Similar provisions applied to asphalt and clay pipe not here involved All other carg
was demurrage free The required rate of discharge varied from commodity to commodity
and theapplicable rate of demurrage fluctuated from time to time
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and later other items from the Pacific Coast of the United States to

the Canal Zone Ports in theZone were then congested and the carriers

feared that they would sustain losses due to delays resulting from

such congestion Our Emergency Shipping Division suggested that a

minimum discharge rate be stipulated with demurrage rates equiva
lent 5 time charter After intercoast11 service was suspended due

to the Government s ship requisitioning program service from the

Pacific Coast to the Canal Zone was provided by War Shipping Ad

ministration through the Grace Line under the tariff here involved

amended to include the above quoted demurrage rule

Because the rule applied to some but not all commodities moving in

the trade general cargo was exempt and for other reasons com

plainant attacks it on the ground among others that it was unjustly
discriminatory under sections 16 and 17 of the Shipping Act While

Iam strongly inclined to so find there is no need to pass upon these

contentions because I am of opinion that the demurrage rules were

invalid under otherprovisions of the same statute

Section 17 requires as to common carriers by water in foreign com

merce that every such carrier shall establish observe and enforce

just and reasonable regulations and practices relating to or connected

with the receiving handling storing or delivering of property A

somewhat similar but more extensive requirement appears in section

18 which applies to common carriers by water in interstate commerce

and requires such carriers to establish observe and enforce just and

reasonable rates fares charges classifications and tariffs and just and

reasonable regulations and practices relating thereto and

all other matters relating to or connected with the receiving handling
transporting storing or delivering of property The underlined

words in section 18 are not found in section 17 but for the purposes
of this case the two sections are otherwise identical

Complainant contends that the demurrage rules are unreasonable

under section 18 and that section 18 applies because the respondents
were common carriers by water in interstate commerce as defined in

section 1 of the Act because the transportation wasbetween a port in

the United States and aport in one of its possessions The contention

is sound only if the Canal Zone is a possession of the United States
within tle meaning of the Shipping Act This was a sharply con

tested i sue in thecase itattracted several interveners having no other

interest in the proceedings and presents a question of public impor
tancea question more easily asked than answered in view of the

conflicting authorities on the point My own answer will not be given
in this case since the issue is immaterial to the result Ireach
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As noted sections 17 and 18 have in common a requirement that
common carriers by water in both foreign and interstate commerce

establish observe and enforce just an9 reasonable regulations and
practices relating to various matters including the delivering of

property Therefore whether the shipments here involved moved in

foreign commerce or interstate commerce they necessarily involved
one or the other they were subject with respect to regulations and
practices affecting delivery either to section 17 or section 18 we need
not decide which and with like effect under either section We must

decide then whether the demurrage provisions of which complaint
is made constitute regulations relating to delivery and if so whether

they are nj ust or unreasonable Ibelieve we should hold that they
do constitute regulations relating to delivery and that they are unjust
and unreasonable

They constitute regulations relating to delivery because th apply
to the disposition of cargo after movement from port oforigin to port
of destination has been completed and no function of common carriage
remains but to make the cargo available to consignees by landing it
on a wharf The act of thus making cargo available is the act of

delivery in the parlance of ocean commerce and is an obligation inci
dent to the function of common carriage The Eddy 72 U S 481
Under the tariff before us liability for demurrage and the amount of

demurrage 3re directly related to the time required to put cargo ashore
as distinguished from all other factors affecting the duration of the

voyage It follows that the demurrage rules must be treated as deliv

ery regulations rather than as terms of the tariff rate schedule

Turning now to the question of reasonableness and taking due ac

count of the purpose and effect of the rule Ifind the rule unjust and
unreasonable and therefore invalid for the reasons which follow

The rule originated in a demand by private carriers in intercoastal
trade that they be compensated for delays encountered or anticipated
at the Canal Zone in connection with the carriage firstof lumber and
then of certain additional commodities By the time complainant s

shipments moved private carriers had ceased to serve the trade and
the Government had taken it over applying the conference tariff above
described to which was added the demurrage rule theretofore em

ployed by the privately owned interco stal vessels The evidence
indicates that those carriers were primarily interested in demurrage
as revenue to compensate them for anticipated slow down of inter
coastal schedules but that the Government was primarily interested
in demurrage as a penalty on the theory that it would accelerate the

discharge process at Balboa iVaI Shipping Administration did not
3 U S M C
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claim that demurrage was needed to make the rates compensatory
s

The question whether the charges were proper as elements of com

pensation may therefore be laiet aside but with no implication that
Iapprove the rendition of COlnmon carrier service on a non compen
satory basis The question ofcompensation is not here in issue Since
the charges in question were defended as justifiable penaltie Ishall

necessarily treat them as such and test them by the standards applica
ble to demurrage in its penal sense In Free Time and Demurrage

OhfffJes at lVew York 3 U S M C 89 in discussing this question
relative to property left on piers beyond free time this Commission
said 3 U S M C 89 107

When property lies at rest on a pier after free time has expired and

consignees through reasons beyond their control are unable to remove it the

penal element f demurrage charges assessed against such property has no effect
in acceleating clearance of the pier To the extent that such charges are penal
i e in excess of a compensatory level they are a useless and consequently
urijust burden upon consignees and a source of unearned revenue to carriers
The levying of such penal charges therefore constitutes an unjust and unreason

able practice in connection with the storing and delivering of property and

should be forbidden

If in this case complainant and his consignees were powerless to do
what the demurrage penalty sought to inake them do such penalty was

unjust and unreasonable under this rule
As noted the requirement for discharge of selected commodities

at specified rates with demurrage chargea le for excess discharging
time was intended to relieve congestion at Balboa by speeding the
turnaround of ships Ifail to see how it could do this even though a

witness testified that he thought it did since the discharge of a com

mon carrier vessel is the obligation of the carrier and neither shipper
nor consignee has in the ordinary case or had in this case any responsi
bility for unloading any such ship or any right or opportunity to

supervise control exp dite or delay the unloading process
4 A pen

alty devised to compel the doing of what can not be done is not
sustainable

Even if Ishould accept the contention that demurrage did tend to
hasten the discharge proc s Ishould nofapprove the tariff provision
before us here because under its terms a shipper or consignee who

fully met the prescribed rate of discharge might nevertheless be sub

ject to penalty simply because other shippers or consignees had failed
to do so For example complainant s lumber might have been landed

3 The demurrage provisions were cancelled early in 1943
Demurrage liability of cargo in common carriage is to be dtistinguished from liability

under a time charter In the latter case risks of delay in loading and discharging are
commonly assumed by the charterer
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in due season but a share of demurrage on lumber would have been

prorated to complainant notwithstanding had any lumber aboard
been landed too late The justness or reasonableness of this result is

not apparent
The feature just discussed goes hand in hand with the failure of the

rule to apply to all commodities Only five classes of commodities
are covered all others including general cargo being exempt The
record shows that some delays in unloading penalty cargo resulted
from the prior unloading of demurrage free cargo Ships were

shifted in several instances to piers equipped to handle heavy lifts of

cargo not subject to demurrage while other cargo on which demurrage
wasaccruing was compelled to await its turn at the convenience of the

ship or the port authorities A rule that works in this fashion pena
lizes the innocent for the benefit of the guilty and its unjustness and
unreasonableness should be apparent at a glance Demurrage free

cargo it is true was a small proportion of the total but it may haye
been responsible for much of the delay in discharging other cargo
We held in Practices of San Francisco Baty Area Terminals 2
U S M C 588 aff dOalifornia v U S 320 U S 577 that demurrage
must be equitably apportionedand I so hold here It was not so

apportioned by this rule
Another unreasonable feature of the tariff provision before us is the

fact that by its terms demurrage was charged under certain conditions
from the time the ship arrived in port i e not only before discharge
of cargo was completed and the cargo had been made available to the

consignee but even before unloading had begun In Free Time and

Demurrag e Oharges at New York S1tpra the Commission concluded
that free time is granted by the carriers not as a gratuity but solely
as an incident to their obligation to make delivery This is
an obligation which the carrier is bound to discharge as a part of its

transportation service and consignees mUft be afforded fair oppor

tunity to accept delivery of cargo without incurring liability for pen
alties Free time must be long enough to facilitate this result but
need not be longer While war conditions in Panama may have jus
tified a reduction in free time Ido not see how demurrage can reason

ably be charged until and unless th cargo had at least been made
available to the consignee Surely even with the utmost diligence a

consignee cannot possibly take delivery vf cargo before itis discharged
Thus to compute demurrage as called for in thetariff provision before

us beginning from the time ship arrives in port appears arbitrary
and capricious and therefore unreasonable
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Therespondents argue that even if the charge was improper com

plainant should not be relieved from it because if he pays it he will

collect it and in some cases has already collected it from his con

signees and therefore will either sustain no loss or damage if the

charges are not waived or be unjustly enriched if they are Whether

this argument would have merit if we were awarding reparation as

such need not be decided because no reparation is involved but I

deem it inapplicable in disposing of the complaint as a claim against
theCommission The fact is that complainant was required to accept
and accepted under protest an obligation for demurrage which I

find to have been improper He now seeks relief from that obligation
and Ithink that relief should be granted The Commission is in no

position to analyze the contract relationships between complainant
and his consignees aQd need not assume that if the charges are waived

complainant will not voiuntarily or uqder compulsion make restitu

tion to consignees who have advanced the charges to him We can

not undertake to supervise his conduct in this respect particularly in

view ofthe possibility that consignees who have advanced such charges
to complainant may themselves have recouped them from their own

vendees or others Under the letter and spirit of the Shipping Act

the charges here involved should be canceled and Grace Line Inc

as agent should be directed to take all measures necessary to secure

release of the bond or bonds securing payment of such charges by
complainant
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ORDER

At a Session of the UNITED STATES MARITJ 1E COJfMIS

SION held at its otrice in Vashingtoll D C this 15th day of

November A D 1949

No 630

SIGFRIED OLSEN D B A SIGFHIED OLSEN SHIPPING COlIPANY

V

VAR SHIPPING ADlVIINISTRATION AND GRACE LINE INC

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of

record a report stating its conclusions and decision that we do not

have jurisdiction under the regulatory provisions of the Shipping
Acts which report is hereby referred to and made a part hereof

It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission
SEAL Sgd R L McDonald

Assistwnt Secretary
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No 621

PORT OF NEW YORK FREIGHT FORWARDER INVESTIGATION

S1tbmitted October 20 1918 Decided November 11 1949

Persons carrying on the business of forwarding as forwarders in connection

with a common carrier by water defined
Certain practices of forwarders in the making of harges billing for the same

and issuing a receipt for goods which purports to be a bill of lading found
to be unreasonable and unfair

Need found for registration with the Commission of forwarders

Oharles S Haight and MacDonald Deming for Joint Committee of

Foreign Freight Forwarders Associations New YorkForeign Freight
Forwarders and Brokers Association Steamship Freight Brokers

4ssociation New York Customs Brokers Association and National
Association of Foreign Freight Forwarders

PhilMancini for Acme Fast Freight Henry Lauterbach for Amer
ican Despatch Agency Arthu1 O G1 annis for Austin Baldwin Co
Inc HY11U3n IMalatzky for Bergen Shipping Service R A Oraft
for A V Berner Co Inc John Block for John Block and Company
Inc Albert E Bowen for Albert E Bowen J O Byrnes Jr for

Byrnes and Lowery Roy F Martin for Caragol Clarke Co Samuel
O Oarter for Carter Shipping Service W F MitteZsdorf for L A

Consmiller Inc KurtFrewnd for Continam Shipping Company L G
Blauvelt for Copex Company Inc H D Weiser for Draeger Ship
ping Company Inc Harry G Drew for Drew Shipping Company
Gino Alaimo for Excell Shipping Co O S Levitt for Export Trade

Shipper Gordon Rose for Foreign Freight Contractors Inc Paul F

Maguire for Gallagher andAsher Company and Franklin Forwarding
Company R A Gertzen for Gertzen Kerer Co Inc Arthur A Atka
for Gonrand Shipping Company Bart D O Brien for C S Grant and

Company Inc 11 L Greene for H L Greene E R Starr for F Mur

ray Hill and Company Inc MU1ray lVeinstock for Independent For

warding and Carloading Company M L Golieb for International

Expediters Inc Robert E Qwirk JOM K Ownningham and John A
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Limerick for JudsonSheldon Division National Carloading Corpora
tion A O Priemer for Knickerbocker Carriers Inc Martiln L Sluuyne
for Leading Forwarders Inc R G Ballingeri for Luigi Serra Inc

Murray Weiwtock for Majestic Shipping and Forwarding Co
Oharles R Zeller for the Masiller Company T W Moody for H E
Moody and Company L lV Moritz for L W Moritz Company
Thomas J McGrath for T J McGrath and Company Prop E

Kubaneck for New York Forwarding Company M Person for Person

and Weidhorn E O Peterson and Paul M Klein for E C Peterson

M Hertele f9r Phoenix Shipping Company A D Thol1W8 for Porto

Rican Express Company Oharles Israel for Reliance Shipping Serv

ice FrankJ Nardo for Richard Shipping Corporation Al G Pritch

ard for Schmidt Pritchard Company Inc R G Ballingeri for

Serra Luigi J R Willever for Tranship Company Inc F M Melius

for Universal Transcontinental Corporation and Universal Carload

ing and Distributing Company Edwin S Weber for Webbal Service
R O Wehling for R C Wehling and Company John J Galgano for

Werckle Galgano Harvey H Watkiw tor Young and Glenn Inc

Wilbur LaRoe Jr LeanderIShelley Frederick E Brown Arthur

L Winn Jr Samuel H M oe1l1UJlJl L W Byrne and W L Thornton

Jr for Port ofNew York Authority H W Browne and J W Nobel

for National Export Traffic League interveners

A o Welsh for Brooklyn Chamber ofCommerce
W O Rossman for Steamship Freight Brokers Association

David R Bookstaver and William W Kapell for the Office ofPrice

Administration

Allan Briggs Maurice A Krisel and Frank J Gillis for the Com
mission

REPORT OF THE CoMMISSION

CODDAmE Oommissioner

Exceptions were filed to the report proposed by the examiners and
the matter was argued orally Our conclusions in the main agree
with those of the examiners Commissioner McKeough s concur ence

in part is attached hereto

This investigation was instituted by the Commission pursuant to its

order of August 21 1942 which alleges that respondent Foreign
Freight Contractors Inc in con ection with the receiving handling
storing or delivering ofcargo and freight in foreign commerce issues

contracts under the guise of bills of lading although not a carrier

purports to establish freight rates and engages in other acts and

practices with respect to contracts it makes with shippers and the
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method of assessing and collecting its charges in violation of section

17 of the Shipping Act 1916 as amended The order states that the

public interestrequires a general inquiry to determine the extent of the

existence of such practices among all other forwarders in the port of

New York subject to the Act and the lawfulness of such practices
under section 17 thereof with the view toward making such order or

taking such other action as may be warranted by the record The

order as amended names as respondents some 320 forwarders located
at the port of New Yor1and recites that they carryon thebusiness of

forwarding in foreign commerce and that each of them is an other

person subject to this Act within the meaning of that phrase as used

in sections 1 and 17 of the Act 1

Prior to hearing a questionnaire regarding their general practices
and activities was sent to respondents The verified answers to the

questionnaire were incorporated in the record at the initial hearing
in New York Thereafter the hearing was adjourned to enable the

Commission through an order issued pursuant to section 21 of the

Act to obtain additional information concerning actual forwarding
transactions Before the time expired within which this informa

tion was to be furnished certain respondents instituted court pro

ceedings to enjoin the order of investigation and the section 21 order

In A7neriean Union Transport v United States 55 F Supp 682 the

court enjoined the section 21 order holding that the Commission had

no jurisdiction over respondents This ruling was reversed by the

Supreme Court of the United States in United States v A7nerWan

Union Transport 327 U S 437 Hearings were subsequently re

sumed in New York and Chicago Illinois

A forwarder in foreign commerce in many instances furnishes a

necessary link in preparing shipments for export These services are

diverse in character and may vary as to almost every shipment
2

1 Section 1 reads The term other person subject to this act means any person not

included in the term common carrier by water carrying on the business of forwarding or

furnishing wharfage dock warehouse or other terminal facilities in connection with a

common carrier by water

Section 17 provides in relevant part Every such carrier and every other person subject

to this act shall establish observe and enfvrce just and reasonable regulations and prac

tices relating to or connected with the receiving handling storing or delivering of

property Whenever the board finds that any such regulation or practice is unjust or

unreasonable it may determine prescribe and order enforced a just and reasonable regu

lation or practice
2More specifically forwarders perform on occasion the following services Examine

instructions and documents received from shippers order cargo to port prepare export

declaration book cargo space prepare and process delivery order and dock receipt

prepare instructions to truckman or lighterman and arrange for or furnish such facilities

prepare and process ocean bill of lading prepare consular documents and arrange for

their certification in the language of the country to which the goods are shipped arrange

for or furnish warehouse storage when necessary arrange for insurance when so in

structed clear shipment In accordance with United States Government regulations pre
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Some exporter s and shippers maintain their own exporting depart
ments and perform all steps necessary to secure transportation by
water and delivery of the goods in the foreign country These are

not forwarders because it is only when such activities are for and
on behalf of the shipper or consignee in return for a consider tion
money or otherwise that they constitute forwarding subject to our

jurisdiction Common carriers by water in some instances offer for
warder service but they have not shown any desire for such business
and charge rates which are generally below those of regular for
warders but which have not been shown to be non compEmsatory
Their charges are published in tariff form some as minimum charges
and others as specific itemized rates

Forwarders may and ili a great many instances do engage n busi
nesses other than forwarding such as commission merchants resident

buyers for foreign purchasers manufacturers agents and traders

They mayor may not have a financial interest in the shipment This

diversity of activity creates uncertainty as to the actual legal status
of the forwarder the legal relationship between the forwarder and

shipper and between the forwarder nd the carrier This uncer
tainty undoubtedly has given rise to many of the practices against
which complaints were made

The broad scope of the order of investigation together with the

implications of the decision in United States v American Union
Transport supra induced at the hearings not only the expression
of much shipper dissatisfaction but a presentation of the problems
of the forwarding industry as well Witnesses included individual

shippers representatives of the National Export Traffic League the
PortofNew York Authority National Industrial Traffic League and
members of the Joint Committee of Foreign Freight Forwarders As
sociations 3

Oomplaints Specific complaints were made against the absence
of clearness and uniformity in classification of service lack of speci
ficat ori of charges for services padding of bins lack of professional
pare advice notices of shipments sending copies to bank shipper orconsignee as required
send completed documents to shipper bank or consignee as directed and advance neces

sary funds in connection with the foregoing
Also they provide superviSion in the coordination of services rendered to shipment from

origin to vessel render special service on unusual shipments or when difficulties in transit
arise and give expert advice to exporters as regards letters of credit licenses inspection etc

3 The Port Authority stated its interest as follows 1 to suggest regUlations which
would control unjust or unreasonable practices or unreasonably discriminatory charges

2 to urge that any regulations be uniform at all ports and 3 to urge that any regula
tions be not unduly burdensome to our foreign commerce

The Joint Committee represents New York Foreign Freight Forwarders and Brokers

Association Steamship Freight Brokers Association New York Customs Brokers Associa
tion and National Association of Foreign Freight Forwarders
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lesponsibility and instances of dishonesty in overcharging on ocean

freight Much of this is attributed by the Port of N ew York Authority
to the fog which surrounds the industry soine of whose members

carry their office in their hats and lack experience and responsibility
necessary to the efficient performance of forwarding functions

The most persistent complaints r sult from lump sum billing for
such access rial services as trucking insurance and warehousing
Although shippers conceded that forwarders should charge for these
services they stated that this manner ofbilling leads to the suspicion
ofpadding For instance where there is a single charge for Marine

W R Insurance and Services there is no speci
fication or what constitutes service which is typed on the printed
invoice or the cost thereof nor is it possibJe to discover the charge
for insurance Another item for Storage Demurrage Lighterage
does not indicate the amount of the charges for the respective sub

jects Individual shippers do not know whether they pay for the
use of the whole truck or share the charges with other shippers whose

goods are carted at the same time
Instances were given by shipper of what they considered flagrant

padding of the forwarder s bill for service the nlisrepresentation
that insurance had been placed the collection and use of shipper funds

60 to 90 d ys before t4ey are remitted the wide discrepancy in the

charges assessed by forwarders at different ports the differences in
the charges of the same forwarder for the same description of service
at New York and the issuance by the forwarder of a receipt which

purports to be a bill of lading The existence of irregularities was

admitted by some of the forwarders
In some cases shipments of various exporters are consolidated by

the forwarder and sent forward in his name on one bill of lading to

his correspondent or agent abroad The forwarder s charge is gen
erally 50 percent of the saving to the individual shipper over the

minimum charge oil his shipment There was criticisnl against one

forwarder in this connection that although the ocean freight was

properly apportioned the fullcharge for consular invoice was made on

each shipment The forwarder contends however that the rate was

agreed upon by the consignee
Ifthe forwarder is not in the trucking busines he may have a con

tract with a trucking firm to do all his work or may hire a truck for

the specific transaction The forwarder prepares the delivery orders
locates the freight and traces it for delivery when necessary and ad

vances charges for account of the shipper Special services are

given to perishables and other unusual shipments Services are billed
in various ways some forwarders add a percentage to the actual
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charges usually 10 percent or a flat fee of 25 cents or more others

bill actual charges and are compensated by a commission from the

trucking company and still others who have their own trucking
facilities charge on a contract basis

In arranging insurance the forwarder must ascertain the age and

flag ofthe vessel consider theplace fstowage of the goods determine

roper coverage and kind of insurance and in some instances prose

cute and settle claims for the account of the shipper Forwarders

having an open policy receive no commission from the insurance com

pany but add approximately 25 cents on each 100 of insurance or 10

lercent to the premium for preparing insurance certificate advancing
the premium and handling claims Other forwarders bill actual

charges and are compensated by brokerage from the insurance

eompany

Warehousing is necessary when goods arrive at port too soon or too

late for a sailing or where the shipper has failed to send documents

on time or where shipments are to be consolidated Forwarders who

arrange for this service may add a fee to the storage cost or bill actual
cost and receive a commission from the warehouse company Some
forwarders are financially interested in warehouses and perform the

ervice on a contract basis

Some of the practices objected to arose through the willingness of

foreign commission merchants who may control the routing to have

the charges padded So that their commission based upon a percentage
of the cost could be increased Shippers who made these complaints
can prevent repetition of the padding by selling C I F or C F

CONCLUSIONS

The opinion of the Supreme Court in U S v American Union

Transport 8up1 a leaves no doubt as to our power to prescribe reason

able regulation s designed to remedy any unreasonable practices shown
of record herein In reviewing the regulatory scheme and policy of

the Shipping Act 1916 the court pointed out that forwarders are in

a position to enter into agreements with carriers which may be con

trary to the policy of section 15 of the Act and to commit or induce

discriminations forbidden by section 16 They are intimately con

nected with tl e receiving handling storing and delivering of prop

erty the practices as to which nlust be just and reasonable under

section 17 and they have access to confidential shipping information

the disclosure of whish is forbidden by section 20 See also Oali

fornia v United States 320 U S 577
3 U S M C
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We are of the opinion that any person carrying on the business of

dispatching shipments by ocean going vessels in foreign commerce

and domestic commerce with or between our territories and posses

sions and of handling the formalities incident thereto is a forwarder
within the provisions of the Shipping Act 1916

This definition includes manufacturers exporters export traders

manufacturers agents resident buyers and corpmission merchants if

they do not ship in their own name and if they charge a fee for for

warding services 1erely because one offering a forwarding service

i engaged in other businesses does not remove him from our jurisdic
tion Such definition does not include the foregoing persons however

if they ship in their own name even though a forwarding fee is

charged directly or is concealed in the price of the goods Admittedly
in the latter instance they might be competitive with regular for

warders but that is not the test The statute applies to persons

carrying on the business of forwarding Persons who merely per
form forwarding on their own behalf can not be regarded as carrying
on a forwarding business Moreover a shipper who performs his

own forwarding though he passes the cost on to the buyer needs no

protection The record demonstrates however that shippers who

do not forward their own shipments but rely through choice or neces

ity upon professional forwarders do need a measure of protection
This is true particularly in reference to shippers located tar from

ports through which their cargoes are sh pped
Vhile it is evident that many of the irregularities complained of

have been practiced by a comparative few it is also evident that
temptations arising from keen competition coupled with the lack of

any regulation of the industry have caused many forwarders to en

gagein practices which are unjust and unreasonable and detrimental
to commerce

The most common abuses arise from the forwarders methods of

billing the failure to specify clearly and state separately all service

charges and to segregat them from actual out of pocket costs for ac

cessorial services Weare not convinced by the argument that segre
gation of charges would upset the foreign consignee and thus prove
injurious to our foreign trade It would seem that the more logical
reason why some forwarders do not segregate their charges is thatsince
the business is highly competitive the presentmethod ofbilling affords

more leeway in bidding Certain service charges can be made to ap
pear nominal while the profit is concealed in such items as trucking
insurance and warehousing This practice is unjust and unreason

able Itemization of charges and exact disclosure of outlays for
3 U S M C
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which reimbursement is sought should be made either prior to the

shipment or thereafter in an appropriately detailed invoice

During the course of the hearing and in briefs the suggestion was

nlade that forwarders act as independent contractors The only sig
nificance that can be attached to this claim is that once the charges
are agreed upon any ground for complaint as to the reasonableness

thereof either from the shipper or forwarder is removed In U S

v A11wrican Union Tramport supra the court said p 443 By
engaging in these many activities of the forwarding business inde

pendent forwarders and particularly the appellees 4 act as agents

of the shipper Emphasis supplied But for regulatory purposes

it is immaterial whether the forwarder acts as agent or independent
contractor Vhat he does determines his status and the resultant

obligations under regulatory statutes United States v Oalifornia
297 U S 175 Vhether a forwarder is an agent or an independent
contractor he is in either case precluded by the equality provision of

section 16 of the Shipping Act from unduly or unreasonably prefer
ring or discriminating against any person for whom he performs for

warding service Oont1 act Rates Port of Redwood Oity 2 U S M

C 727 It is realized of course that the services of forwarders are

specialized and varied However the record indicates a possibility of

discriminatory treatment resulting from the great variety of methods

upon which charges are based

The evidence shows instanGes of a forwarder who at the same place
but under a different name transacts business as a shipper simul

taneously collecting brokerage under anoth r name as a forwarder of

his own shipments Brokerage paid to a shipper on his own ship
nlents constitutes a rebate in violation of section 16 of the Shipping
Act and this is true notwithstanding that the shipper may also be a

forwarder and may purport to receive the brokerage money in his

forwarder capacity Similarly a forwarder who has any beneficial

interest in a shipment and accepts brokerage thereon is equal y guilty
ofaccepting a rebate in violationof section 16

One effective way of controlling abuses disclosed by the present rec

ord would be through legislation providing a system of licerising
similar to that applied to custom brokers In the absence of such

legislation it is essential that we require all forwarders to register
with the Commission since a program of regulation undertaken with

out means of identifying the members of the industry would be largely
ineffective The Port Authority representatives ol forwarders and

shippers and Commission counsel concede the necessity for registra

1
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4 The appellees were those respondents who contested the Commission s jurisdiction
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tion with us of all forwarders A requirement for registration will be

a step in the right direction and will give us an opportunity to decide

further as to the need for licensing legislation
We find

1 that there is need for the registration of all forwarders

2 that it is an unreasonable practice in violation of section 17 of

the Shipping Act 1916 for a forwarder in submitting invoices for

services or reimbursement of advances in connection with the for

warding of any shipment for export
a to fail to disclose accurately and separately all amounts ad

vanced or contracted for or on behalf of the shipper or consignee or

b to fail to itemize all service charges unless such forwarder

and shipper or consignee shall have agreed in advance as to the charges
and method of billing and reference to said agreement is made in
the statement presented

3 that the issuance of a receipt for cargo by a forwarder which

purports to be a b ll of lading is an unreasonable practice in violation
of section 17 of the Shipping Act 1916

Proposed registration of all forwarders in the United States in

cluding respondents and rules and regulations relating to their

practices and relations with shippers and consignees will be published
in the Federal Register and interested persons will be invited to sub
mit written views thereon

UNITED STATES MARITIME COMMISSION

WASHINGTON

IN THE MATTER OF FoRWARDERS ENGAGED IN THE EXPORT TRADE OF THE

UNITED STATES

NOTICE OF PROPOSED RUTE MAKING

Notice is hereby given that in accordance with the provisions of section 17
of the Shipping Act 1916 section 204 of the Merchant Marine Act 1936 and
section 4 of the Administrative Procedure Act the United States Maritime Com

mission has under consideration proposed rules and regulations relating to

persons engaged in the business of forwarding property by ocean going vessels
in the foreign commerce of the United States or in domestic commerce with

or between the territories or possessions of the United States

The purpose of the proposed rules is to effectuate the registration of for
warders and to eiiminate certain unjust and unreasonable practices in the
forwarding industry

All persons interested in the proposed rules and regulations hereinbelow

set out may file with the Secretary of the Commission Commerce Building
Washington 25 D C within sixty 60 days of the publication of this notice

in th Federal Register written views and suggestions thereon The proposed
rules are as follows
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I Dettnition of a Forwarder

1 1 For the purpose of these rules and regulations a forwarder is any person

engaged in the business of dispatching shipments on behalf of other persons by
oceangoing vessels in foreign commerce or indomestic commerce vith or between

the territories or possessions of theUnited States and of handling the formalities

incident thereto

II Regist1 ation with the Oommission

2 1 All persons who engage in the business of forwarding shall register with

the Commission such registration to be in addition to any registration under

the Commission s General Order No 70

2 2 All persons who are engaged in the business of forwarding on the effective
date of these regulations shall regist r with the Commission thirty days after

such date

2 3 All persons who are not engaged in the business of forwarding on the

effective date of these regulations but who engage therein after such date shali
register with the Commission before engaging insaid business

2 4 For good cause shown the Commission upon request of the registrant
may extend the time for registration

2 5 Each registmnt shall furnish to the Commission a statement on a form

to be supplied by the Commission giving full information with respect to a

the registrant s name and the address of its principal and branch offices b

lorm of organization and place of incorpor tion if a corporation c names

and citizenship of officers and principal stockholders proprietors or partners

as the case may be d the extent of the holdings of each stockholder e

statement as to whether forwarding business is a subsidiary of any other business

and if so the name and description thereof f names and addresses of agents
affiliates and subsidiaries and g statement of businesses other than that

of forwarding inwhich engaged either directly or through affiliates

2 6 Each forwarder who has filed the required information will receive from

the Commission a registration number which thereafter shall be set forth on

his letterheads invoices advertising and all other ckcuments relating to his

forwarding business Vse of the registration number in any way other than

to indicate the mere fact of registration with the Commission is prohibited

III Regulations

3 1 All forwarders shall use invoices or other forms of billing which state

separately and specifically as to each shipment
a the amount of ocean freight assessed by thecarrier
b theamount of consular fees paid to consular authorities

c the amount of insurancepremiums actually disbursed for insurance bought
in the name of the shipper or consignee

d the amount charged for each accessorial service performed in connection

with the shipment
e other charges

3 2 In the case of consolidated shipments the invoice or ot er form of billing

concerning each shipment shall state the minimum ocean frelght and consular

fees that would have been payable on each shipment if shipped separately and

the amounts actually charged for these items by the forwarder on theshipment
in question
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3 3 All special contracts between forwarders and shippers or consignees shall

be reduced to writing signed by theparties and a copy maintained in the files
of the forwarder for submission to the Commission upon request

34 To the extent that special contracts are entered into by forwarders with

individual shippers or consignees similar contracts shall be open to all shippers
and consignees similarly situated and they shall be advised as to the terms under

which the contracts are available

3 5 In the case of special contracts where the parties bave agreed in advance
as to the charges forservices in connection with the forwarding of a shipment
the invoice or other form of billing shall refer to theagreement and the charges
need not be itemized

3 6 Forwarder s receipts for cargo shall be clearly identified as such and

sball not be in a orm purporting to be a bill of lading
3 7 No forwarder after the date on which he is required to register sball

demand or accept brokerage from steamship companies unless and until such for

warder bas applied for a registration number from the United States Maritime

Commission pursuant to these regulations

IV Effeotive Date and Applioability of Regulations

41 These proposed regulations shall be published in tbe Federal Register and

shall become effective sixty 60 days after such publication

McIUOUGH Oommissioner concurring in part
I concur in the majority s definition of forwarders except for the

blanket exclusion of common carriers

The majority states that its definition of forwarders includes

manufacturers exporters export traders manufacturer s agents resident buyers
and commission merchants if tbey do not ship in their own name and if tbey

charge a fee for forwarding services

Earlier in the body of the majority decision the following finding
although not so labeled appears

Common carriers by water in some instances offer forwarder service but they
bave notsbown any desire forsuch business and charge rates which aregenerally
below those of regular forwarders but which have not been shown to be non

compensatory Charges arepublished in tariff form some as minimum charges
and otbers as specific itemized rates

The question of carriers desire for such business can hardly affect

their legal status as long as they do offer forwarder service Nor can

the fact that carriers charge rates for forwarding service which are

generally below those of regular forwarders justify special treatment

of common carriers when offering orwarding service to the contrary
the practice of certain steamship companies to perform forwarding
services for the public at cut rates may well be orie of the reasons

why regular forwarders fIDd themselves pressed a we have found

to hide service charges in lump sum billing or in the padding ofbills
for accessorial services

3 U S M C



168 UNITED STATES MARITIME COMMISSION

Ican see no grounds for exemption from regulation as forwarders in

the fact that common carriers may not offer alllhe services customarily
offered by forwarders or that they offer forwarding services only as an

unimportant sideline The same after all can be said of many of

the businesses which the majority has decided to include in its
definition

N either publication of some common carriers forwarding charges
in their tariffs nor the definition of other person subject to thisAct

in Section 1 of the Shipping Act 1916 any person not included in

the term common carrier by water carrying on the business of for

warding in connection with a common carrier by water

justify exempting common carriers carrying on the business of for

warding from such standards as we determine should be established

for and followed by those carrying on the business of forwarding
Such exemption is as alien to the broad regulatory policy of the

1916 Act and the intent of its framers as if we were to exempt com

mon carriers who also furnish wharfage dock or other terminal

facilities from standards applied by us to independent or affiliated

persons furnishing the same facilities C mgress as is clear from

the legislative history of the Act wanted to make sure that certain

of the provisions of the Act apply not only to actual transportation
but to certain accessorial services as well As these are frequently
furnished by persons other than common carriers Congress provided
for a separate category of other person subject to this Act Now

for us however to apply the provisions of the Act o other persons

yet not to the common carriers themselves when they perform the same

functions would not only bring about a most incongruous result but

in addition would mean charging the Congress vith setting up a

double standard without any apparent justification orpurpose what

soever Irefuse to so charge the Congress
Accordingly finding it necessary to regulate the business of for

warding in connection with a common carrier by water for hire we

should regulate everybody carrying on this business lest we lay our

selves open to the accusation of playing favorites

Iam unab e to cOncur in the majority s finding
3 that the issuance of a receipt for cargo by a forwarder VIhich purports

to be a bill of lading is an unreasonable practice in violation of section

17 of the Shipping Act 1916

This finding is unsupported in the body of the majority s decision

by any argumentation eXplanation or discussion and therefore ap

pears arbitrary and capricious The finding is believed to be based

upon a single case not referred to or discussed in the majority s de
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Clslon There is no indication that that particular complaint and the

damage complained ofwould have been avoided had the document in

question been identified as a cargo receipt rather than a bill of lading
Moreover due to absence of definitions indefiniteness in language and

lack of supporting discussion the finding leaves it open to conjecture
whether we condemn as an unreasonable practice the issuance of a

real bill of lading by a forwarder or the issuance of a cargo receipt
which purports to be and actually is a bill of lading or only the

issuance of a receipt for cargo which purports to be but actually is

not a bill of lading
Iconcur with another finding made in the body of the majority s

decision but omitted in my opinion erroneously from its formal find

ings Although Docket 621 is primarily an investigation into the

practices of forwarders in their relations with shippers and consign
ees and although it may be held therefore that matters involving the

relations between forwarders and common carriers by water are ex

traneous to the issues nevertheless we found and the majority reports
evidence of a forwarder who collected brokerage from a common car

riel on shipments in which the forwarder had a financial interest as

shipper The majority concludes that

Brokerage paid to a shipper on his own shipments constitutes a rebate in

violation of section 16 of the Shipping Act Similarly a forwarder

who has any beneficial interest in a shipment and accepts brokerage thereon

is equally guilty of acceptinga rebate in violation of section 16

Iagree but having determined that a certain practice constitutes
a rebate in violation of Section 16 Ibelieve that we should have in

cluded such determination among our formal findings as well as a

prohibition of that practice among the proposed rules and regulations
or if we find that we may not do so because the proceeding was one

solely under Section 17 of the Act the discussion of this matter falling
under Section 16 should have been omitted from our report entirely
I am not at tbis time concurring in the proposed rules and regu

lations as we are inviting interested persons to submit to us their
views on these proposed rules and regulations which in no case will
become effective except after 60 days from their publication in the
Federal Register Questions relating to the effectiveness of some of
the proposed rules and regulations and to the practicability of others

can be better resolved when the comments of interested persons will
have been received

3 U S M C
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ORDFJR

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 17th day of

November A D 1949

No 621

PORT OF NEW YORK FREIGHT FORWARDER INVESTIGATION

This proceeding having been instituted by tbe Commission on its

own motion and having been duly heard and submitted by tbe par
ties and full investigation of the matters a d things involved having
been had and the Commission on the date hereof having made and

entered of record a report containing its conclusions and decision

thereon which report is hereby referred to and made a part hereof

and provision having been made therein for the registration of all

forwarders including respondents and for the consideration of rules

and regulations relating to their practices and relations with shippers
and consignees
It is ordered That this proceeding be dismissed

By the Commission

SEAL Sgd R L MaDoNALD

Assistant Secretary




