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FEDERAL MARITIME BOARD

No 696

FELDMAN FAMILY CLOTHING EXPORT SHIPPING CORPORATION

v

PETER BOGATY ET AL 1

i

j
Submitted Janua1 Y 90 1952 Decided Ap10il 2 1952

1

Judgment and other documents in a litigated New York case between th
parties not involving the Shipping Act 1916 as amended irrelevant and
inadmissible on complaint charging violation of sections 17 and 20 of
the Act

No other evidence in support of the complaint being offered the complaint
is dismissed for lack of proof

Jack Wasserman and Benjamin Barondess for complainant
Louis Levin for respondent

REPORT OF THE BOARD

By THE BOARD
The original complaint in this proceeding filed on March 13

1950 and the amended complaint filed on November 20 1950
named Peter Bogaty and Hudson 8hipping Co Inc respondents
Both complaints against Hudson hipping Co Inc were dis

missed by separate orders of the Board dated November 2 1950
and January 25 1951 The proceeding continued against Peter

Bogaty
The complaint as amended alleged that complainant was a

freight forwarder doing business in New York City that re

spondent Bogaty was also a fr ight forwarder subject to the

Shipping Act 1916 as amended hereinafter referred to as the
Act and that complainant in 1949 shipped to respondent in
Poland over 2 000 gift packages which complainant had received

through travel agents and other persons in the United States
for delivery to various consignees throughout Poland The com

plaint charged 1 that respondent refused and neglected to

1Hudson Shipping Co Inc

4F M B



2 FEDERAL MARITIME BOARD

deliver many of the packages in accordance with its written

contract with complainant to do so 2 that respondent declined

to deliver to complainant the Polish consignees receipts for such

of the packages as were delivered 3 that respondent returned
to the United States and was soliciting complainant s customers

and agents by unfair methods and 4 that respondent by mis

representations to complainant s customers and agents and by
unfair solicitation of complainant s customers was conspiring to

drive complainant out of business The complaint alleged that

respondent s conduct as described resulted in the disclosure of

confidential information and was an unfair practice in violation

of sections 17 and 20 of the Act The complaint demanded repara

tion in the sum of 100 000 for damage to complainant s business

and reputation and an order requiring respondent to cease and

desist from the violations of the Act as described and to put into

force and apply such rates and practices as the Board might
determine to be lawful

Respondent s answer while not denying that the packages had

been shipped to respondent in Poland denied that respondent
was subject to the Act and denied all the allegations charging
violations As separate defenses it alleged 1 that respondent
was not licensed by the Maritime Commission and was therefore

not subject to the jurisdiction of the Commission now the

Board 2 that prior to the filing of the complaint in this case

complainant had instituted a suit against respondent in the

Supreme Court of the State of New York setting forth a similar

and identical cause of action and that such suit was pending
and 3 that the contract between the parties had been fulfilled

by respondent and has expired
At the hearing before the examiner held in New York on

October 4 1951 it was shown that the proceedings in the

Supreme Court of New York between the parties were of an

equitable nature and had resulted in a decision and judgment

for the plaintiff At the examiner s hearing complainant s coun

sel produced no witnesses nor did he account for their absence

Instead he offered certain documents as the only evidence in

support of the complaint These were 1 a certified copy of the

decision of the Supreme Court of New York dated December 4

1950 2 a certified copy of the judgment of the Supreme Court

of New York entered December 26 1950 both in the case of

Feldman Family Clothing Export Shipping Corp the com

plainant here v Peter Bogaty the defendant here and Hudson

4F M B
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FELDMAN FAMILY CLOTHING ETC V PETER BOGATY 3

shipping Co Inc 3 10 original exhibits each bearing a court

stamp showing their introduction in evidence in the same case

and 4 a volume of 209 type written pages purporting to be a

transcript of the testimony in the New York case before Judge

Samuel H Hofstadter given on September 19 1950 bearing

no verification or certification whatever Complainant s counsel

urged that the basic facts necessary to prove complainant s case

before the examiner were before the New York court and that

on the principle of res judicata the final determination of the

court favorable to complainant was proof of the facts alleged
in the complaint before the examiner Respondent objected to

the introduction of all the documents pointing out that the judg
ment of the New York court was entered some time after the

serving of the complaint in these proceedings and therefore

was not and could not have been the basis Of the complaint before

the Board The examiner excluded the documents pointing out

that to sustain a plea of res judicata it was essential among other

things either that the cause of action be the same or that the

identical point had been decided and that this was not shown to

be the fact in this case No further evidence was offered and

accordingly the examiner recommended that the complaint be

dismissed

Exceptions to the examiner s recommended decision were filed

by complainant and the case was submitted on complainant s

brief without oral argument on January 30 1952

The Board on February 27 1952 entered an order pointing
out that complainant had failed to deliver to the examiner the

documentary evidence which it relied on for inclusion in the

record before the Board and directing hat complainant should

have thirty days within which to file with the Secretary of the

Board The four items of documentary evidence above referred

to were filed and are now in the record

We agree with the examiner that the complaint must be dis

missed

The complaint charges violation of sections 17 and 20 of the

Act The parts of these sections so far as they apply to a freight
forwarder are as follows

Sec 17 Every such carrier and every other person subject to

this act shall establish observe and enforce just and reasonable regulations
and practices relating to or connected with the receiving handling storing
or delivering of property Whenever the board finds that any such regulation
or practice is unjust or unreasonable it may determine prescribe and order
enforced a just and reasonable regulation or practice

4 F M B
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4 FEDERAL MARITIME BOARD

Sec 20 That it shall be unlawful for any other person sub
ject to this Act If II knowingly to disclose to or permit to be acquired
by any person other than the shipper or consignee without the consent If
such shipper or consignee any information concerning the nature kind quan
tity destination consignee or routing of any property tendered or delivered
to such other person subject to this act for transportation
which information may be used to the detriment or prejudice of such shipper
or consignee or which may improperly disclose his business transactions
to a competitor or which may be used to the detriment or prejudice of any
carrier

The mere st tement of a violation in a complaint is not proof
of such violation A regulatory order of the Board may be issued

only if supported by proof The production of proof before the
examiners of this Board is regulated by the Board s rules Sec
tion 201121 of these rules provides that rules of evidence in civil

proceedings in courts of the United States shall be generally
applied and may be relaxed wh re the ends of justice will be
better served by so doing The right to offer oral and documen
tary evidence is preserved and all parties are entitled to such
cross examination as may be required for the full disclosure of
facts

Considering first the transcript of the testimony of Mr
Herman Feldman and Mr Peter Bogaty taken before Judge
Hofstadter in the Supreme Court of New York this was as above
indicated neither verified nor certified Objection to the transcript
was not made on that ground and under our rules need not
have been excluded for that reason alone Ordinarily the written

transcript of testimony of witnesses at a prior trial is not ad
missible in a later proceeding primarily because cross examina
tion of the witnesses on the issues of the second trial cannot
then be had It is only when there is preliminary proof that the
parties and issues of the earlier trial are substantially the same

as in the later proceeding and that the witnesses who earlier
testified are at the time of the second trial unavailable on aCCbunt
of death insanity mental incompetence being beyond the seas

or kept away by the contrivance of the opposing party that the

transcript of their former testimony is admissible See Wigmo1 e

on Evidence sections 1398 1402 1414 and 1415 Greenleaf on

Evidence section 163 There was no proof or even any statement
of counsel in this case that either witness Feldman or witness
Bogaty was unavailable to testify and accordingly the tran
script was not a legally acceptable substitute for the witnesses
themselves What is said with regard to the inadmissibility of
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the transcript of prior testimony of Messrs Feldman and Bogaty

is also applicable to the ten exhibits which were offered in evidence

in the New York case in connection with the testimony of those

witnesses these exhibits being for the most part letters of Peter

Bogaty to various Polish shippers in New York City Their

relevance and identity were dependent upon the excluded tran

script of the earlier trial

We next carefully consider the decision and the judgment of

the New York court offered in evidence to ascertain whether

these documents supply proof of the alleged violations of the

Shipping Act

The decision of the New York court as submitted to us refers

to receipts from Polish consignees for packages delivered to them
and directs respondent Bogaty to deliver these receipts to the

plaintiff Feldman Family Clothing Export Shipping Corpora
tion for distribution to its American shipping customers The

decision also refers to mutual claims of the plaintiff and respond
ent and orders a court accounting between them but directs

that the accounting shall not include any such item as loss of

business by plaintiff or damage to its business by reason of re

spondent s withholding of consignees receipts
The judgment or decree of the New York court contains seven

paragraphs which may be summarized as follows

1 Directs respondent Bogaty to deliver to plaintiff the consignees receipts

2 Directs plaintiff to deliver these receipts to its consignor customers

3 Permits respondent Bogaty to make photostatic copies of the receipts
4 Directs an accounting between the parties as provided in the decision
5 Permanently restrains Bogaty

a From attempting to ascertain from plaintiff s customers the identity
of the collecting agents used or employed by plaintiff and

b From soliciting the business of plaintiff s customers whose names

were not obtained from defendant Bogaty s written lists and from making

any derogatory statements to any of plaintiff s customers about plaintiff or

its busine ss methods
6 Dimisses the complaint against defendant Hudson Shipping Co Inc

and
7 Awards costs to plaintiff against defendant Bogaty

A careful reading of the New York decision and judgment
shows that certain relief was granted to complainant but fails

to disclose the adjudication of facts as between complainant and

respondentcertainly not the adjudication that respondent was

guilty of violating the Shipping Act 1916 as amended The

New York case raised different issues from those before us

Complainant s counsel when appearing before us in November
4 F M B
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1950 stated frankly that the issues before this Board were not

the same as the issues before the New York court saying Record

p 21

I wish to point out as I pointed out before that the issues are not identical
with the New York suit

In fact if the issues in the New York case had been the same

issues that are now before us that is whether there has been

a violation of the Act the New York court would not have been
in a position to proceed to a final judgment until our primary
jurisdiction had first been exercised U S Navigation Co v

Cunard Steam8hip Co 284 U S 474
Plaintiff s attorney in offering these court documents to prove

its case stated Record pp 33 and 34

I am relying upon the doctrine of res adjudicata definitely I am

And the principle I take it of res adjudicata that is of a determination
by a court of competent jurisdiction at this stage doesn t require a citation
of cases It is a rule of universal application throughout all courts

The issues before us being different from the issues in the
New York case it is clear that the decision and judgment in
that case cannot have the effect of a pre judgment of the case

before us The principal of 1 es adjudicata is not applicable The
examiner was correct in deciding that the judgment and other
documents in the New York case were not relevant evidence on

the issues to be decided by us and properly excluded them Since
complainant offered no other evidence its case must be dismissed
for lack of proof An appropriate order will be entered

4 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 2nd day of April A D 1952

No 696

FELDMAN FAMILY CLOTHING EXPORT SHIPPING CORPORATION

v

PETER BOGATY ET AL I1

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full

investigation cf the matters and things involved having been
had and the Board on the date hereof having made and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part
hereof

It is ordeTed That the complaint be and it is hereby dismissed

By the Board

Sgd A J WILLIAMS

Secretary
4 F M B
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No S 18

IN THE MATTER OJ THE ApPLICATION OF PACIFIC TRANSPORT LINES

INC FOR OPJmATING DIFFERENTIAL SUBSIDY TRADE ROUTE 29

SERVICE 2 UNDER TITLE VI MERCHANT MARINE ACT 1936

No S 19

IN THE MATTER OF THE ApPLICATION OF P ACIFIC FAR EAST LINE INC

FOR OPERATING DIFFEUENTIAL SUBSIDY TRADE ROUTE 29 SERVICE 2

UNDER TITLE VI MERCHANT MARINE ACT 1936

Subl11itted December 18 1951 Decided April 8 195

Applicants Pacific Transport Lines Inc and Pacific Far East Line Inc are

operating existing services on Service 2 of rrade Route No 29 within the

meaning of section 605 c of the Merchant Marine Act 1936

The effect of the granting of operating differential subsidy contracts to both of

the applkants to the extent of their operations on Service 2 of Trade Route

No 29 at the time of the filing of their applications would not be to give

undue advantage or be unduly prejudicial as between citizens of the United

States in the operation of vessels on the route

The provisions of section 605 c of the Act do not interpose a bar to the granting
of operating differential subsidy contracts to both of the applicants for the

operation of cargo yessels on Sen ice 2 of Trade Route 29 to the extent of

their operatill1s thereon at the time of the filing of their applications
All further questions which may arise under this or other sections of the Act

are expressly resened for future determination

James L Adams and John F Porter for Pacific Transport Lines

Inc

lVilliam Radnel and Odelll o1niners for Pacific Far East Line Inc

Ohalmel s G Gl thann Glal ence G 4 1 Ol se Robel t B AIaclcenzie

Leonard G Ja1nes Reginald S Laughlin and Willis R De1ning for

American President Lines Ltd Wm I Denning Eall O Walck

Edward P Cotter and Paul H ft1atson for States Steamship Com

4 F M B 7
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pany John Tilney Oarpente1 for States Marine Corporation and

Thomas F Lynch A E King A E Blake and John J Jacobs for

Isthmian Steamship Company interveners

John Ambler Albert E Stephan and L W Ha1 t1nan for American

Mail Line Ltd am iC1JS curiae

Pald D pJJge Jr John Mason George F Galland and Josel h A
Klausner for the Board

REPORT o THE BOARD

This proceeding concerns the appliea tion of Pacific Transport Lines
Inc filed on June 27 1949 and the application of Pacific Far East
Line Inc filed on October 12 1949 for operating differential sub
sidies under Title VI of the Merchant Marine Act 1936 as amended
both applicants s eking subsidies for operations to be performed on

Service 2 of Tr de Route No 29 Pursuant to the provisions of
sections 605 c and 805 a of the 1erchant Marine Act 1936 as

amended hereinafter referred to as the Act hearings were held
before the chief examiner on a consolidated record at various times
between December 6 1949 and August 8 1950 at Washington D C
and San Francisco Calif

Pacific Transport Lines Inc hereinafter referred to as PTL and
Pacific Far East Line Inc hereinafter referred to as PFEL each
intervened in the proceeding involving the other s application
American President Lines Ltd hereinafter referred to as APL
States Steamship Company hereinafter referred to as states Amer
ican Mail Line Ltd hereinafter referred to as AML States Ma
rine Corporation and Isthmian Steamship Company intervened gen
erally in opposition to both applications Of the interveners
however only APL and States produced testimony in opposition to
the applications

Service 2 ofTrade Route No 29 hereinafter sometimes referred to
as the route is described in the report of the Maritime Commission
on Essential Foreign Trade Routes of the American Merchant Marine
as follows

Freight Service
Itinerar Between the California ports of Los Angeles and San Francisco and

Yokohama Osaka Kobe other Japanese ports as traffic offers Shanghai other
North China ports and ports in Manchuria and Korea as traffic offers Hong
Kong Manila Philippine Islands outports French Indo China and Siam as

traffic offers with privilege of calls at ports of U S S R in Asia
Sailing Frequency 2426 sailings per year
Number and Type of Ships 5 C3 type freighters

PTL seeks a subsidy for from 26 to 32 sailings yearly for its 5

4 F M B



PAC TRANSP LINES INC SUBSIDY ROUTE 29 9

owned vessels 4 C 3 and 1 Victory type with calls at Guam and

Honolulu PFELseeks a subsidy for from 47 to 57 sailings yearly for

its 5 owned C2 type vessels and for 5 or 6 vessels as determined by
the Board to be acquired if subsidized with calls at Guam 1idway

ake and Trust Territories The examiner found at the outset

and we agree that the issues raised under section 805 a of the Act

for request to serve the above mentioned off route areas with the

exception of Hawaii and the Trust Territories were settled by the

Maritime Administrator in Docket No S 20 3 M A 450 where he

ruled that steamship service between the continental United States

and Guam Midway and Take was not domestic intercoastal or

coastwise service within the meaning of section 805 a
l

The present proceeding is thus limited to the determinations which

the Board is required to make upon relevant issues arising under
section 605 c of the Act which section provides as follows

1 No contract shall be made under this title with respect to a vessel to be

cperated on a service route or line served by citizens of the United States

which would be in addition to the existing service or services unless the Com

mission shall determine after proper hearing of all parties that the service
already provided by vessels of United States registry in such service route

or line is inadequate and that in the accomplishment of the purposes and

pOlicy of this Act additional vessels should be operated thereon and
2 no contract shall be made with respect to a vessel operated or to be

operated in a service route or line served by two or more citizens of the

United States with vessels of United States registry if the Commission shall

determine the effect of such a contract would be to give undue advantage or be

unduly prejudicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines unless following public
hearing due notice of which shall be given to each line serving the route the

Commission shall find that it is necessary to enter into such contract in order

to provide adequate service by vessels of United States registry The Commis
sion in determining for the purposes of tbis section whether services are

competitive shal l take into consideration tbe type size and speed of the
vessels employed whether passenger or cargo or combination passenger and

cargo vessels the ports or ranges between which they run the character of

cargo carried and such other facts as it may deem proper Numbering and

paragraphing supplied

Both of the present applicants have maintained regular berth
services on the route since 1946 In 1949 PTL made 26 outbound

1The original application of PTL was amended to include permission to call at Hawaii
but no action was taken to expand the section 80a issues to include Hawaii or to give
notice thereof in the Federal Register The ruling of the Administrator in Docket No
8 20 does not apply to Hawaii Puerto Rico or Alaska Before permission can be granted
to any subsidized operator to serve Hawaii it wlll be required that such intention be pub
lished in the Federal Register giving any interested party the opportunity for a public
hearing under section 805 a of the Act The ruling of the Administrator also does not

expressly include the Trust Territories the question thus raised with respect to this
off route area wlll be reserved for the Administrator s final determination

4 F M B
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sailings with its 5 owned vessels and 5 such sailings with a chartered
vessel which has been redelivered PTL has had a yearly average
of 26 outbound sailings during the years 1947 through 1949 In 1949

PFEL made 58 outbound sailings with its 5 owned vessels and 6

privately chartered vessels PFEL has maintained a yearly average
of 58 outbound sailings during the years 1947 through 1949 2

The examiner has found in his recommended decision which was

served on August 30 1951 that 1 PFEL is not operating an exist

ing service on the route as to its chartered vessels and as to such

vessels is required to establish the inadequacy ofother United States

flag services 2 both PTL and PFEL are existing operators as

to their own vessels and to this extent are not required to establish

inadequacy of service provided by other United States flag operators
3 existing service other than that of PFEL is inadequate to the

extent ofcapacity for 200 000 long tons and additional vessels should

be operated on the route to provide such capacity 3 and 4 the

granting of the applications under consideration insofar as consist

ent with the findings as to adequacy would not give undue advanl1ge
or would not be unduly prejudicial as between citizens of the United

States operating on the route Various exceptions which will be

considered below were filed to the examiner s recommended decision

by PFEL APL States and A 1L PTL filed a memorandum sub

stantially in support of but partially in exception to the examiner s

recommended decision Oral argument on exceptions washad before

the Board on December 17 and 18 1951 4 at which counsel for the
above parties and counsel for the Board were heard
It is contended especially by PTL and it has been found by the

examiner that PFEL does not have the status of an existing operator
3 During 1950 and 1951 the records of the Maritime Administration show that the out

bound sailings of both PTL and PFEL equalled or exceeded their 1949 outbound sailings
on the route

This conclusion In the recommended decision of the examiner is premised on the follow
ing findings which he made 1 that during the period of any proposed subsidy contract

outbound commercial liner traffic on the route will approximate 1 350 000 long tons per

year 2 that a proper goal for United States flag participation in the outbound movement

of commercial liner traffic on the route is 67 percent and 3 that the lifting capacity
of United States flag vessels available for Trade Route No 29 cargo other than those of

PFEL will avproximate 711 000 long tons The figure of 200 000 isthe difference between

911 000 tons 67 percent of 1 350 000 and 711 000 tons the lifting capacity of lines
other than PFEL The latter figure is the sum of the lifting capacity assigned by the
examiner to the respective fleets of PTL and APL 249 000 for PTIJ and 299 000 for APL
at 85 percent capacity plus actual carryings of other United States flag lines of outbound
commercial and military cargo in 1949 244 000 The examiner estimated that 200 000
tons could be accommodated by approximately 35 outbound sailings with seven vessels

Oral argument before the Board was originally scheduled and begun in San Francisco
on October 22 1951 but was unfortunately interrupted by the untimely death of counsel

for one of the applicants Argument before the Board in the proceeding at San Francisco

was adjourned at the request of applicants and argument de novo was had before the

Board inWashington
4 F M B
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under section 605 C as to more than its fiye owned vessels which

were operated on the route at the time its application was tiled and
that consequently in order to obtain a subsidy for more than its

owned vessels PFEL has the burden of showing that the service

already provided by existing United States flag vessels is inadequate
The examiner states that although PFEL is a substantial operator
and has demonstrated ability to get business the failure of PFEL

in three years of operations to purchase sufficient additional tonnage
to handle its business suggests that the capital risk involved out

weighed the prospect of successfully conducting and maintaining the
business on the existing scale He reasons that although this may
have been prudent management on the part of PFEL

in a contest with those who have taken the risk the latter at least should have

the opportunity to rebut any claim that their services are inadequate

We believe that the word service as used in section 605 c is
used broadly to cover the entire scope of an operation and could in
clude chartered as well as owned vessels This interpretation is con

sistent with the use of the word service as it appears in sections 211

215 501 606 and 608 of the Act There appears to be no substantial

reason why we should under section 605 c construe the phrase
existing service as meaning only a service maintained with owned

vessels The term service embraces much more than vessels it
includes the scope regularity and probable permanency of the opera
tion the route covered the traffic handled the support given by the

shipping public and other factors which concern the bona fide char
acter of the operation This conclusion is buttressed by the fact
that under section 708 of the Act we have express discretion to grant
operating differential subsidy if necessary to a charterer of Govern
ment owned vessels under Title VIIof the Act

upon the same terms and conditions and subject to the same limitations and

restrictions where applicable as are elsewhe1 e povide l in this Act with respect
to pay ents of Sllch subsid ies to operat01 s of privately otoned vessels Em

phasis added

Under this latter section it seems clear that the Board is authorized
to determine that the charterer of Government owned vessels under
Title VII of the Act is operating an existing service within the

meaning of section 605 c it does not appear that different con

siderations for the purposes of section 605 c should be applicable
to the charterer of privately owned vessels

PF L has stated that should its present application be approved
it will purchase vessels to replace chartered vessels presently being
operated by it on the route Vessel mvnership is a matter which we

4 F lf B
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must eventually consider under section 601 a and other apposite
sections of the Act but it is not germane to our present inquiry as

to whether PFEL is operating an existing service on the route We
conclude therefore that both PTL and PFEL are operating exist

ing servcies on the route within the meaning of section 605 c to the

extent of their operations thereon at the time of filing of their appli
cations and consequently our further consideration herein will be

limited to the second part of thatsection

We accordingly proceed to determine as an initialquestion under the

second part of section 605 c whether the effect of the granting of a

subs dy to either or both of the present applicants would be to give
undue advantage or would be unduly prejudicial as between citizens

of the United States in the operation of vessels in eompetitive serv

ices routes or lines

As already stated each applicant intervened in the proceeding in

volving the other s application and contends generally that the grant
ing of a subsidy to the other and a denial of a subsidy to it would

be unduly prejudicial to it PFEL also contends that it would be

unduly prejudiced if both applicants were granted a subsidy but only
as to their owned vessels PTL on the other hand contends that it

would be unduly prejudiced if a subsidy should be granted PFEL

in excess of the latter s owned vessels Interveners APL States
Marine and Isthmian contend that the granting of a subsidy to either
or both applicants would be unduly prejudicial as to their operations
on the route A IL while not opposing either of the present appli
cations contends that lection 605 c requires the Board in any event

to find that the service presently offered by United States flag vessels

on the route is inadequate before any additional subsidy can be

awarded

Inaddition to the present applicants eight other United States flag
lines furnish service to various ports on the route but only PTL

PFEL and APL comprehensively and regularly serve the whole route

as set forth in the trade route descriptions The combined carry

ings of the latter three lines on the route in 1949 were 59 percent
of the total commercial liner cargo the combined carryings of other

United States flag operators amounted to 12 percent
APL is the only presently subsidized operator on the route and It

operates thereon with five owned freighters providing from 24 to 26

subsidized sailings yearly Since APL is subsidized it has the obliga
tion to serve the full route as above described and it is definitely com

petitive with the applicants within the meaning of section 605 c

No United States flag operator on the route other than applicants
4 F M B
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and APL offers a service which is in general conformity with the

description of the route AML operates a subsidized service on Trade

Route No 30 and in connection therewith provides inbound service

to California from some Trade Route No 29 ports The operations
of AML however are devoted primarily to serving United States

ports outside the latter route The primary operations ofStates have

been from the Pacific Northwest on Trade Route No 30 States first

advertised its commercial outbound Trade Route No 29 berth service

in 1948 mainly to acquire an allocation of military cargo moving
over a portion of the route The direct outbound sailings of States

are divided between ports in California and ports in the Pacfic North

west the inbound sailings of States return directly to the Pacific
Northwest and then proceed to California for delivery of cargo if

any destined for that area Isthmian operates only on the southern

portion of the route This company during its 1949 operation on

the route served only the Philippines JIong Kong French Indo

China and Siam In 1949 Isthmian had 24 outbound sailings from

California ports but such sailings originated at Atlantic ports In

the same year Isthmian made 10 inbound sailings to California which

sailings terminated at Atlantic destinations States Marine s opera
tions Ol iginate at Atlantic or Gulf ports calling as cargo offers at

ports in California and in the Pacific Northwest its operations are

primarily to Japan and secondarily to the Philippines States Marine

carried no inbound cargo to California in 1949 The remaining
United States flag operators American Hawaiian Steamship Com

pany Isbrandtsen and Sudden Christenson Inc did not intervene

in this proceeding
The table below shows the 1949 commercial and military carryings

of United States flag operators on the route exclusive of PTL PFEL

APL and Isbrandtsen the carryings of Isbrandtsen have not been

shown since they are not disclosed clearly in the record and re not

great enough to be material Because the evidence presented does

not disclose the separate carryings ofAmerican Hawaiian and Sudden
Christenson the carryings of these operators have been combined

4 F M B
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TABLE I Liner cargo carrying in thousands of long tons and sailings in 1949
on Trade Route No 29 of United States flag lines other than PTL PFEt
4PL and Isb1 andtsen

Outbound Inbound

Com
Per

mercial
cent of

and
Trade

mili
R te

tary
cargo 1

Per Per
cent of cent of

m ci 1
Sailings

m ci 1 Sailings

29 29

cargo 1 cargo 1

Isthmian u u u u u u 30

States Marine u u 68
States hn u u u 89

57

American MaiL u 0

22 0
21 37

53 52

38

o

30
31

37

19

o

22
24
52

24 5
40 0
25 0 6

21 3

o 26 4

6 10
6

15

13

9

TotaL h u

Percent of total Trade
Route 29 cargo u

244 m m 127 117 110 35 53

20 m m 28 5 14 8 uu um 7 4 u u

1 Percentage of Trade Route 29 cargo of the type indicated in the column immediately preceding to the

total cargo of this type carried by the vessels of each line operating on the route

This tabulation reveals either 1 a concentration onoutbound cargo
to the vintual exclusion of inbound cargo or vice versa 2 a pre
domInance of military cargo or 3 the relatively small percentage
of Trade Route No 29 cargo carried by those lines serving ports in

the Atlantic and Gulf

In determining whether services are competitive within the mean

ing of section 605 c it is provided that the Board shall take into

consideration

the type size and speed of the vessels employed whether passenger or cargo

or combination passenger and cargo Vessels the ports or ranges between which

theJJ run the character of cargo carried and such other facts as it may deem

proper Emphasis supplied

In administering the operating differential subsidy program pro
vided in Title VI of the Act an underlying consideration must be

the execution of the Act s primary purpose as expressed in the

preamble which is

To further the development and maintenance of an adequate and well balanced
American merchant marine to promote the commerce of the United States
to aid in the national defense

We must also consider the major Congressional declaration of policy
as expressed in section 101 of the Act which is

that the United States shall have a merchant marine sufficient to carry

its domestic water borne commerce anl a substantial portion of the water

borne export and import foreign commerce of the United States and to Irovide

shipping service on all routes essential for matintaining the flow of such domestic

and foreign water borne commerce at tll times Emphasis supplied
4 F M B
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We believe therefore that the standing of an intervening operator in

any claim of undue prejudice or advantage under section 605 c is

diminished to the extent that it does not offer a direct and regular
service in general conformity to the route as a whole

Our responsibilities relating to this route which are a subsidiary
but necessary part of our larger responsibility to effectuate the pur

poses of the Act cannot be effectively discharged by disqualifying
an applicant which regularly and comprehensively serves the entire

route solely to protect those operators which serve only such portions
thereof as suit their preference or whicl1 observe such itineraries and

schedules as shifting requirements in the trade may dictate The

Senate Committee on Commerce 75th Congress 3d Session has stated

in Report No 1618 that the whole subsidy system is designed to pre
serveand expand an industry demanded in the interest of our national

welfare and not to provide aid for the benefit of the shipowner
An applicant for an operaLlng differential subsidy agrees that it will

assume the obligation to restrict its operations to the route for which

the subsidy is granted and to serve the requirements of the whole

route The participation of United States flag vessels on the route

involved is thus insured a reasonable expectancy of long range

permanency As we have recently stated in U S Lines CO Subsidy
R01de 8 3 F M B 713

A subsidy under such circumstances is thus no more than a fairallowance for the

necessary reshiction and will not give to the applicant undue advantage as

compared with the interveners who are now and will hereafter be free to seek

higher voyage revenues because of freedom from such restriction

The question of undue prejudice or advantage in so far as United

States flag operators on the route other than APL and the two appli
cants are concerned must be judged in the light of the above con

siderations Although it may be admitted that the granting of

subsidies to the present applicants for their operations on the route

may give them an economic advantage over these other United States

flag operators to the extellt that they are competing on certain seg
ments thereof we believe that the resulting prejudice if any suffered

by these operators which cover only part of the route would not be

undue within the meaning of section 605 c of the Act

Considering now the position of APL on the route the following
table discloses inter alia the total liner cargo carryings both com

mercial and military and the number of sailings on the route for the

years 1938 1947 1948 and 1949 respectively
4 F M B
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TABLE n Liner cargo ca1 ryings commercial and milita1y and sailings on

Trade Route 29 tholtsands of long tons

Commer
Com mer

Percent Sailings Total

Mr Military cial
c i

co

i
er

sailings

1988

Total United States and foreign uu u u u

United States
lincs

u u u hu h UU U hu

Foreign
lines

h h h u

APL u u u u n u u h

Other United States lines u u u U h U un

1947

Total United States and foreign h 460 051 511

United States lines m uu h

Foreign lines
U U hU h

h

186
325

460
o

958 00 602 00

234
724
161

73

24 63 10
76 539 90

7 Uh u

7 uu uu u

677 0000

726
325

69
31

481
96

71
29

1948

Total United States and foreign 1 362 317 1 045 100 674 100

United States Iinesmh U hU U UUu 1 034202 31071 3 2205 391 425222 6337Foreign Iinesu u u u

1949

Total United States and foreignu u

United States lines m h u uuuh

Foreign
lines

u u u Uh U U u

APL and applicantsuuuh h u u

Other United States lines u
u

uh

APL
All services UU

h
U

U

l rade Route 29 freight uh u u u

PTL
u h U U UU h U u

PFEL
Total u U U h U h

Reefer U n u u U hn u u

Freighter

707 445 1 262 100 920

1 345 445 900 71 6 0
362 0 362 29 310
067 319 748 59 447
279 27 152 12 63

349
216
244

474
64

310

66
59

112

14
109

32

283
157
132

22
12
11

156
58
62

229
114
115

100

66
34
48
18

17
6
6

25
12
13

33 3
55

278

26
4

22

It will be observed from the above table that United States flag
participation in liner c9mmercial traffic has increased from about

24 percent in 1938 to approximately 71 percent in 1949 There has

also been a substantial improvement in the position or APL over its

prewar participation In 1938 APL carried approximately 17 per
cent of the total cargo moving over the route whereas it carried

224 percent in 1949 Tje total commercial carryings of APL have

increased from 161 000 tons in 1938 to 283 000 tons in 1949 The

record also shows that APL operated on the route at more than

90 percent capacity outbound in 1949 while for the same period
PTL operated at 73 percent and PFEL at 87 percent capacity The

record further discloses that there are seasonal fluctuations in cargo

offerings and the examiner has found that there is an over all 15

percent unused space factor that must be taken into account in evaluat

ing outbound utilization statistics for the route PFEL contends
4 F MB
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that the foregoing utilization figures demonstrate that the trade was

not over tonnaged in 1949
APL is receiving subsidy and derives therefrom certain long range

benefits It would appear therefore that APL has a greater burden
is proving undue prejudice under section 605 c than would a non

nbsidized operator were there one in this case which regularly and

comprehensively served the route as a whqle
Although a lllore exhaustive examination will be necessary under

other sections of the Act we take an optimistic view of the pro
spective traffic movement on the route in view of the industrial growth
of California and the other areas which its ports serve and of the

present trend of economic recovery in Japan the Philippine Islands
and other countries on the route For example the military cargo
shown in the above table includes all types of cargo that is transported
under military jurisdiction A considerable amount of such cargo
which includes civilian foodstuffs and commercial products will con

tinue to move in normal times after the abandonment of military
interest or con rol

The evidence discloses that APL has operated profitably on the
route and has been holding its own vith substantial success since the
entry of applicants into the trade notwithstanding that applicants
have secured more than one third of the total traffic moving over

the route The record is clear that on the basis of its 1949 operation
APL alone could not have handled with its then existing service the
outbound traffic of either or both applicants in addition to its own

traffic 5 The evidence is not convincing that the granting of either
or both of the present applications would adversely affect APL s

relative position on the route

APL contends that if additional vessels should be required on

the route it will furnish them 6 Vhether there is undue prejudice
and advantage under section 605 c must depend on the existing
service of the interveners as well as that of applicants We do not

regard an offer to supply additional vessels if needed in the future
as bearing on the question of undue prejudice or advantage as

between citizens of the United States in the operation of vessels in

IS PTL and PFEL combined carried 34 percent of the outbound liner dry cargo moving
over the route with 89 sailings APLs transpacific freighter senice carried 13 percent of
such cargo with 27 sailings In order to handle the cargo moved by applicants in 1949
excluding cargo on PFEL s reefer ships APL would have had to supply space for 421 000
tons of additional outbound commercial and militanT cargo 229 000 tons for PFEL plus
192 000 tons for PTL or for 27S OOO tons of additional outbound commercial cargo

197 000 tons for PFEL plus 81 000 tons for PTL The latter figure alone exceeds APLa

transpacific freighter carryings of outbound commercial cargo by 174 0001 tons
e States also contended that ft would furnish additional vessels if traffic on the rout

8hould warrant

4 F M B
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competitive services routes or lines Emphasis added

Neither a su idized nor a nonsubsidized operator is entitled under

section 605 c to assert a claim of undue prejudice to a prospective
but nonexisting operation

Applicants content that APL s offer to expand its service must be
considered in light of the fact that APL itself has r cently requested
the Board for permission to increase its service in order to provide
from 47 to 57 subsidized voyages on the rOte4 The implication per
h ps arises that APL considers it has the primary responsibility for

maintaining and developing the vast commerce on the route and that

APL indirectly attacks the Board s power to grant multiple subsidies

on a single route so long as the exisiting subsidized operator is willing
to expand its service The Maritime Commission in its first report on

a subsidy application in 1938 Docket No 81 Am Sou Afric Line

IJUJ Subsidry S andE Africa 3 U S M Q 277 1938 rejected both

of these contentions The Commission stated that plenary pow r to

grant dual and multiple subsidies is expressly conferred upon the

Commission by section 605 c subject only to the limitations

therein stated The language of the section is too clear in this regard
to require further elaboration The Commission also stated that

The Act neither by definition nor implioation invests a subsidy con

tra ct with the legal effect of an exclusive franchise We concur

in that view

In light of all the foregoing we conclude that the granting of ither

or both of the present appljcations will not result i undue prejudice
as gainst APL

The above considerations set forth with respect to APL are not

necessarily determinative of the qliestioIof Undue prejudice and

advantage as between the applicants Both applicants and APL have

operated profitably on the route with comparativelylittle free space

during the test year 1949 and it appears that neither applicant has

the ability to carryall or a substantial portion of the cargo being
carried by the other Itmay be however that the granting of a sub

sidy to one of the applicants and the denial of a subsidy to the other

might result in undue prejudice to the latter operator so long as it

continues its comprehensive and regular service on theroute as a whole

We conclude on the basis of the present record that the granting of
subsidies to both PTL and PFEL to the extent of their operations
on the route at the time the applications were filed would not unduly
prejudice either operator We leave open the question of the undue

prejudice which might result as between applicants if one of them

should fail to qualify f9r a subsidy under other sections of the Act
4 F M B
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and the possible question of the necessity of entering into a subsidy
contract with the qualifying applicant in order to provide adequate
service

Both A 1L and APL urge that the Board in any event must decide

under section 605 c whether a subsidy is necessary to provide ade

quate United States flag service AlfL has submitted briefs in which

the legislative history of the section has been e tensively collated and

expounded We believe the wording of the Act is clear that except
where section 605 c makes adequacy of United States flag service an

issue viz where the applicant seeks to establish a service not in exist
ence or where the Board finds that the prospective subsidy contract
would be unduly advantageous or prejudicial no finding need be

made on this question under this section The question of adequacy
of United States flag service under the second part of section 605

c thus is not reached unless the Board finds that the granting of
the application would result in undue prejudice or advantage We
have carefully considered the interpretation of section 605 c that
has been urged by Al1L and APL and believe that the legislative his

tory of the section does not lend cogent support to a contrary con

struction to that taken above

Al1L and APL argue that prior to the Commission s report in
P A B Line Inc Subsidy Route tB4 3 U S M C 357 1948 see

tion 605 c had been interpreted to require that the applicant provE
that a subsidy was necessary to maintain adequate United States flag
service on the route involved In support of this contention AML
and APL cite the report of the Maritime Commission in Bloomfield
S S Oo S1tbsidy Route 15B 3 U S 11 C 299 1946 where both
Bloomfield and Lykes were applying for subsidies on the same route

It is true that the Commission in denying subsidies to both applicants
in that case said

Under the circumstances we conclude that financial aid under Title VI of the
Act is not necessary at the present time to promote the foreign commerce of the

United States on Trade Route No 15B and that both applications therefor

should be denied

Lykes service on the route vas found to be existing and was ad
mitted by both applicants to be adequate The Commission held thai
because of section 605 c it could not grant a subsidy to Bloomfield
since its service was in prospect only and therefore would be in addi
tion to the ercisting service of Lykes which was admittedly adequate

On the other hand the denial of subsidy to Lykes was not stated
to be because of any bar interposed by section 605 c The Commis
sion referred rather to the authority granted to it under section 601 a

4 F M B
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and stated as a matter of policy that aid would be granted when

ever necessary to maintain adequate United States service on essen

tial foreign trade routes Section 605 c would clearly not have

been a bar to granting a subsidy to Lykes for Lykes was then the

only existing United States flag operator on the route therein in
volved It seems obvious therefore that in cons dering adequacy in

connection with Lykes application the Commission was not deter

mining this issue under section 605 c but rather giving effect to
the policy of section 601 a We do not abandon adequacy of serv

iceas a consideration in our ultimate disposition of
operating
differen

tial subsidy applications nor do we reject the other considerations

presented by interveners and those contributed in the recommended
decision of the examiper which however do not bear on the present
issued undersection 605 c

Although we take an optimistic view of the prospective traffic on

the route we do not herein attempt to evaluate the various tonnage
forecasts that have been presented or to decide whether the figures
projected for United States flag participation therein should be
revised up or down The question of the number type and size of
vessels which mayor should be subsidized and indeed the question
of whether either or both applicants should be granted a subsidy
must await our determinations under other sections of the Act In
this respect the voluminous and comprehensive record and the chief

examiner s expert distillation thereof in his recommended decision

are informative and together with other material which may be re

quired can readily form the basis for the disposition of the other
issues not yet decided The exceptions of the various interveners
and those of applicants have been carefully considered and except to

the extent that they are consistent with this report they are overruled

at this time

CONCLUSIONS

The Board therefore concludes

1 Applicants Pacific Transport Lines Inc and Pacific Far East

Line Inc are operating existing services on Service 2 of Trade

Route No 29 within the meaning ofsection 605 c of the Act

2 The effect of the granting of operating differential subsidy con

trac to both of the applicants to the extent of their operations on

Service 2 of Trade Route No 29 at the time of the filing of their

3pplications would not be to give undue advantage or be unduly
prejudicial as between citizens of the United States in the operation
of vessels on the route and

4 F MB
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3 The provisions of section 605 C of the Act do not interpose
a bar to the granting of operating differential subsidy contracts to

both of the applicants for the operation of cargo vessels on Service 2

of Trade Route 29 to the extent of their operations thereon at the

time of the filing of their applications
All further questions which may arise under this or other sections

of the Act are expressly reserved for future determination

By the Board

A J WILLIAMS

Secretary
4 F M B
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No 831

FARRELL LINES INCORPORATEDOPERATING DIFFERENTIAL SUBSIDY

COMBINATION VESSELS

REPORT ON MOTION To DISMISS PROCEEDINGS

By THE BOARD

This case was instituted pursuant to an order of the Board and

as announced in the notice dated December 17 1951 and published
in the Federal Register on December 20 1951 was to receive evidence

to determine 1 whether vessels during the period July 1949 to date
were operated under the registry of a foreign country which were

or aresubstantial competitors of the combination passenger and cargo
vessels operated by Farrell Lines Incorporated on Trade Route
No 15A and 2 whether and to what extent operating subsidy aid
is necessary to place the operation of such combination vessels on a

parity with vessels of foreign competitors and is reasonably calculated
to carry out effectively the purposes and policy ofsaid Act Merchant
Marine Act 1936

At the prehearing conference helel before the examiner on Janu

ary 10 1952 Farrell presented a petition to intervene solely for the

purpose ofmoving to dismiss the case for lack of jurisdiction Coun

sel for the Board filed an answer in opposition to the motion and the

matter was argued before the Board on February 14 1952
Farrell alleges that the Maritime Commission entered into a formal

operating differential subsidy contract with it dated January 1 1947

but actually executed on January 5 1950 wherein it was recited that

the Commission had made all necessary determinations and findings
and had entered such formal orders as were required by the Act and
wherein the Governm nt agreed to pay operating differential subsidy
for cargo and combination vessels on Trade Route No 15A and for

cargo vessels on Trade Route No 14 Service No 1 Farrell argues
that there is no authority under Title VI of the Merchant Marine Act
1936 lor the review of this operating differential subsidy contract

22 F B
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and that the United States is obligated under the contract to pay
Farrel a subsidy for the operation of the combination and cargo
vessels Carrying these points further Farrell argues that since there

is no authority to review the existing contract the Board has no juris
diction to hold a hearing to inquire into the matters referred to in
the notice

Itis to be pointed out that on January 1 1947 Farrell s combina

tion vessels S S African Endeavor and S S African Enterprise
werenot in service The contract established the maximum and mini

mum number of sailings and named the vessels to be subsidized on

the routes including the combination vessels Af1 ican Endeav01 and

African Enterprise on Trade Houte No 15A The contract fixed sub

sidy rates for wages and subsistence for the cargo ships on each line

which rates however were to be subject to verification and revision by
the Commission in the event that the Commission should determine

that there was any error in the computation thereof Article 14 c

of the contract provided
Items and percentages of differentials for the combination passenger and cargo

vessels Af1 ican Endeavor and African Ente1 prise applicable on and after the

respective dates of their introduction into the subsidized service hereunder shall

also e added by an addendum

Two addenda to the contract have been made one dated March 15

1950 and one dated February 8 1952 The second addendum recited

that the Board as successor to the Maritime Commission had re

viewed the subsidy rates for wages of cargo vessels on the two routes
and fixed revised rates in lieu of the original rates effective from the
commencement of the subsidy contract Neither the first nor the
second addendum however in any way Inodified Article 14 c

quoted above nor fixed either the items or percentage rates for sub

sidy for the two combination vessels
Farrell carefully analyzes the functions of this Board derived from

Reorganization Plan No 21 of 1950 pointing out that under section
105 1 the Board succeeded to the following functions of the Th1ari
time Commission 1 with respect to making amending and ter

minating subsidy contracts and 2 with respect to conducting hear

ings and making determinations antecedent to making amending and

terminating subsidy contracts all under the provisions ofTitle VI and
other titles of the Act Itargues that since the contract ofJanuary 1
1947 had been made the present inquiry could not relate to the

making of a contract and further that any inquiry into the matter
of the combination ships as outlined in the notice was not leadinO to
an amendment to the contract because the establishment ofbthe

4 F M B
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amount of the subsidy was a mere incident to the administration of the

contract and hence exclusively within the jurisdictiop of the Maritime

Administrator

We do not agree that this is the proper analysis of the situation

It is clear that the Board has authority with respect to the making
of the subsidy contract including the determination in the first in

stance of the subsidy rate and it also has authority on behalf of the

Government to amend the subsidy contracts in so far as amendments

are proper and in connection with both of these functions the Board

is expressly authorized under section 105 1 to conduct hearings
and make determinations antecedent to making amending
subsidy contracts Such amendments to the original contract were

made by the Board by the two addenda referred to above In this

case the subsidy contract ofJanuary 1 1947 wasnot a complete agree
ment on all the matters which were before the contracting parties
It was a partial agreement fixing rates for the cargo vessels and ex

pressly leaving open for future determination the rates for the com

bination vessels The contract provided that this remaining matter

should be cared for by an addendum Until the Board fixed the

rates applicable to the combination vessels either in the original con
tract or by addendum the matter could nt become a mere incident
of administration for the Maritime Administrator for until deter
mined and added to the contract this element in the agreement was

nonexistent and impossible of administration We do not think it

important to decide whether the act ofcompleting the original agree
ment by adding the differentials applicable to the combination ships
if such additions are legally authorized is a completing of the original
contract thus a making or an adding to the original contract

thus an amending In either event such act is the function of the
Board and the conducting of hearings antecedent thereto is duly
authorized under section 105 1 of the Reorganization Plan Some
mention was made of the Board s authority to hold hearings in re

spect to making readjustments in determinations as to operating cost
differentials under the provisions of section 606 of the Act Clearly
this section is applicable only to readjustments made from time to

time after the original differential rates have been established and
is not applicable here where original rates have not yet beenestab
lished for the combination ships

But Farrell argues that this case wasnot set up to establish the rates
or percentages of the operating differential subsidy for the combina
tion ships but rather was to determine whether there was warrant

for the payment of any operating subsidy whatsoever on the combi
4 F MB



FARRELL LINES INC SUBSIDY COMBINATION VESSELS 25

nation ships We think it is tru that the tenor of thenotIce indicates

a broad inquiry into whether the subsidy is to be paid on these vessels
rather than how mUh The motion to dismiss however is an attack

upon the Board s jurisdiction to hold hearings and conduct an inquiry
As above indicated we c tainly have jurisdiction to conduct an in

quiry into the matter ot huw rn uQh and we c nnotwell determine tha t

issue without having before us all material facts upon which the legal
position depends We think the problem is one on which the Board
should obtain as much light as possible Other arguments in support
of Farrell s contractual rights are not relevant to the motion to dis
miss and will be ensidered on fin hearing

An order will be entered overruling the motion to dismiss and

remanding the case to the examiner for further proceedings



ORDER

At a Session of the Federal l1aritime Board held at its office in

Washington D C on the 11th day of April A D 1952

No S 31

FARRELL LINES INCORPORATEIrOPERATING DIFFERENTIAL SUBSIDY
COMBINATION VESSELS

Farrell Lines Incorporated having filed a motion to dismiss this

proceeding for want of jurisdiction and the Board on the date hereof

having entered of record its report on said motion which report is

hereby referred to and made a part hereof
It is o1 dered That the said motion be and it is hereby overruled

and that the case be and it is hereby remanded to the examiner for
further proceedings

By the Board

SEAL Sgd A J WILLIAMS

Searetary
4 F M B
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No M 52

FARRELL LINES INOORPORATEIr ApPJJOATION FOR BAREBOAT CHARTER
OF Two VICTORy TYPE GOVERNMENT OWNED WAR BuILT DRY

CARGO VESSELS FOR EMPLOYMENT IN THE SERVICE BETWEEN UNITED

STATES ATLANTIC PORTS AND PORTS IN SOUTH AND EAST AFRICA

TRADE ROUTE No 15A

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of Farrell Lines Incorporated for the

bareboat charter for an indefinite period of two Victory type Gov

rnment owned warbuilt dry cargo vessels for employment in its

berth service between United States Atlanticports nd ports in South

and East Africa Trade Route No 15A

Hearing on the application was held before an examiner on April
11 1952 pursuant to notice in the Federal Register of April 8 1952

Because of the urgency of the matter the usual 15 days notice was not

given There was no opposition to the application The examiners

recommended decision was served on April 15 1952 in which he rec

ommended that the Board should make the statutory findings neces

sary for the charter Because of an apparent inconsisteney in the

record we issued an order on April 16 1952 remanding the proceed
ing to theexaminer to take further evidence on the issue of inadequacy
of United States flag service on the route Bursuant to this order

a further hearing was held before the examiner on April 17 1952 and

the examiner s supplemental recommended decision was served on the

same day in which he affirmed his initial recommendations Counsel

for the Board has stipulated that he will not file exceptions to either

the initial or supplemental recommended decisions of the examiner

The record is convincing that the service under consideration is in

the public interest Trade Route No 15A is an essential trade route

in the foreign commerce of the United States and it appears that

applicant carries large quantities of cargo essential to the defense

20 4 F M B
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effort of the United States and to the economy and development of

the areas served in South and East Africa

Applicant holds an operating differential subsidy contract for

operations on Trade Route No 15A At the present time it main

tains service on the route with 6 G3 type 2 C 2 type and 2 com

bination passenger vessels providing sailings from the Atlantic ap

proximately three times a month

Applicant s witness testified that the areas serviced in South and

East Africa are experiencing an extensive period of
development

and

that during World vVar II these areas did not receive normal re

placements for railroad equipment so that the inland transportation
problem is pres ntly acute and is intensified whenever there is a break

down in the railroad service It was testified that the deficiency in

railroad equipment has resulted in serious port congestion The nor

mal average turnaround for applicant s vessels is 90 days but recently
sailings to the ports of Mombasa and Beira have required approxi
mately twice the normal time to complete the round trip voyage
The witness testified that all lines are attemptilg to keep the ports in

a fluid state by staggering their sailings and that local officials are

handling the situation on an allocation basis Applicant s witness was

of the opinion however that this congestion is not likely to be allevi

ated in the immediate future It appears that the congestion has

seriously disrupted applicant s sailing schedule at the present time

applicant does not have vessels available to cover sailings from United
States Atlantic ports to South and East Africa on April 30 and

May 10

Seas Shipping Company Inc also holds an operating differential

subsidy contract for operations on Trade Route No 15A At the

initial hearing before the examiner evidence was introduced to show

that Seas had offered for charter to another operator one of its ves

sels which is now designated in its subsidy contract for operation on

Trade Route 15A Since there was an apparent inconsistency not

eXplained by the record in a competitor withdrawing a vessel from

the service while at the same time applicant sought to charter two

vessels for the same service the
p
roceeding was remanded to the exam

iner for further evidence on the issue of the inadequacy of United
States flag service on the route

Applicant s witness explained that the withdrawing of a vessel by
Seas was apparently theresult of that vessel being thrown off schedule

by the African port congestion The witness stated that although
there is a lack of tonnage on the route as a whole because of port con

gestion which extends the round trip sailings of certain ships there
4 F M B
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is from time to time a surplus of vessels at United States Atlantic

ports It was the opinion of the witness that if Seas had placed the

extra ship into its Trade Rou No 15A service at the present time

it would have resulted in too many sailings now and left a gap later

in its regular schedule This opinion of applicant s witness is sup
ported by the fact that Seas was willing to make only a two month
time char r whereas a round trip voyage on Trade Route No 15A
would take at least three months
It was further testified by applicant s witness that United States

flag service on the route would not be adequate if the present charter

should not be granted The witness testified that applicant s vessels
have been running full or substantially full on both the outbound

and inbound voyages during 1952 and that it has been necessary for

applicant to refuse cargo offered both in the United States and in

South and East Africa It was stated by the witness that should

the present application for two Government owned vessels be granted
those vessels will sail substantially full in both directions The wit
ness stated that so far as he knows all other lines operating in the
trade are running full It appears from the evidence that no pri
vately owned United States flag vessels are available for charter on

reasonable conditions and at reasonable rates for use iIi this service

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary ofCommerce

1 That the service under consideration is in the public interest
2 That such service is not adequately served and
3 That privately owned United States flag vessels are not avail

able for charter from private operators on reasonable conditions and
at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for an indefinite period sub

ject to the usual right of cancellation by either party on 15 days
notice and subject further to annual review of the charter as pro
vided in Public Law 591 The Board also recommends that any such
charter include provisions to protect the interests of the Government
under its operating differential subsidy agreement with applicant

By the Board

APRIL 17 1952

Sgd A J WILLIAMS

Secretary
4 F M B
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No 712

CARRIER IMPOSED TIME LIMITS ON PRESENTATION Ol CLAIMS OR

FREIGHT ADJUSTMENTS

Sltomitted Afarch 6 1952 Decided April 30 1952

lhe Board does not have jurisdiction without allegations of violation of some

provision of the Shipping Act 1916 to establish rules relating to carrier

imposed time limitations on claims for freight adjustments

Ohalmer s G G1aha1n Leonw d G Ja1nes Gilbert O Wheat John

R IIahoney Blt1 ton H lVhite Elkwn Tl r1k John Tilney Oarpenter
William II Atack and Harold B Finn for petitioners

hades Noble and G J Blt1 t for Coastwise Line lValter A Rohde

for San Francisco Chamber or Commerce L H lV olters ror Golden

State Company Ltd H01va1 d H Fishe1 ror California Packing
Corporation A lV Brown for Pabco Products Inc Olement T lIIayo
for Department of the Navy Department or Defense and Ge leral

Services Administration and E OnlJig Kennedy ror General Account

j11g Office interveners

Francis T Greene John 111ason Joseph A llatl r ne1 and Allen

Dawson for the Board

Rl PORT OF THE BOARD ON l10TION TO DISMISS

By THE BOARD

Notice was published in the Federal Reg ister or April 26 1951 or

the institution or a proceeding under section 4 or the Administrative

Procedure Act section 204 or the Ierchant l1arine Act 1936 and

sections 14 14 a 15 16 17 18 and 22 or the Shipping Act 1916

as amended to consider the adoption or a rule governing the right
of common carriers by water subject to the Board s jurisdiction to

limit the time ror presentation by shippers and consignees of claims

for freight adjustments
4 F M B 29
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The above mentioned notice stated that public hearings would be

held before an examiner at which interested persons would be given
the opportunity to submit evidence and argument as to 1 the neces

sity or desirability of such a rule and 2 the provisions which might
be incorporated therein The notice specified four particular ques
tions relative to the proposed rule on which evidence and argument
were desired 1 and stated that the hearings would be conducted subject
to the Board s rules of procedure except that 1 the examiner would

transmit recommendations and the reeord of proceedings directly to

the Board without the opportunity for exceptions or arglilllent and

2 interested persons not attending the proposed hearings would be

allowed to submit verified statements which would become a part of

the record notwithstanding section 201125 b of the Board s rules

ofprocedure which provides that in a formalhearing at a rule making
procedure verified statements submitted by persons not present at the

hearing for cross examination will be excluded from the record if

objected to

Hearings were held in San Francisco on August 20 23 and 24

1951 At the outset of the hearings counsel representing certain

Pacific coast conferences moved to di smiss the proceeding for lack

of jurisdiction and subsequently a formallnotion to dismiss was filed

Argument on the motion to dismiss was heard before the Board in

San Francisco on October 16 1951 and also in rashington on Feb

tuary 6 195 2 Interested par ies were given until March 6 1952

to file briefs and briefs from a number of the parties whose appear
ances are noted have been received The motion to dismiss is based

on two broad grounds 1 that the Board does not have jurisdiction
to conduct a rule making proceeding in the manner prescribed in the

notice and 2 that the Boarldoes not have jurisdiction in any
event to issu e any rule which would determine the proper time

limitation for presentation by shippers and consignees for freight
adjustments

1 l1he notice states that evidence and argument would be desired on the following
questions

a Whether any time limitation allowing less than two years within which to file any

claim for freight adjustment conflicts with section 22 Shipping Act 1916 in that such
shorter period deprives the shipper of the statutory time in which to claim reparation

b Whether if no such conflict exists it isreasonable and otherwise lawful for carriers

to require claims for freight adjustments to be filed within six months of shipment and
ifDot what constitutes a reasonable and lawful time

c Whether if no such conflict exists it is reasonable and otherwise la wfuI for carriers

to require the shipper to file claims based upon wrong weight or measurement or on mis
description before the shipment is delivered by the carrier and if not what constitutes
a reasonable and lawful time

d All other questions relevant to a determination of a proper time llmitation within

which shippers may be required by carriers to file claims for adjustmell ts of freight charges
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I The first objection thus raised is procedural rather than juris
dictional It is pointed out that section 8 a of the Administrative
Procedure Act requires in rule making proceedings either that the

examiner make a recommended decision or if the entire record is

certified to the Board for its decision that the Board issue a tentative

decision with an opportunity for interested parties to file exceptions
thereto except in such cases where the Board finds upon the record
that due and timely execution of its functions imperatively and un

avoidably require a different procedure
Several of the counsel appearing before the Board both at San

Francisco and Washington argued that section 4 of the Administra

tive Procedure Act is incorrectly cited in the Board s notice as an

enabling statutory provision for the proposed rule making No statu

tory jurisdiction is claimed by the Board under section 4 the notice

merely recites that the proceeding will be conducted thereunder The

notice thus contains an express statement that the Board is adopting
an informal rule making procedure under section 4 and not a formal

rule making procedure under sections 7 and 8 of the Administrative

Procedure Act

Section 8 of the Administrative Procedure Act by its terms applies
cases in which a hearing is required to be conducted in conformity

with section 7 Section 7 applies to hearings required to be conducted

thereunder by the provisions of sections 4 and 5 Section 5 concerns

adjudications and is thus not material to the present rule making
procedure Section 4 provides for and permits an informal rule

making procedure but requires the formal procedure of section 8 only
where rules are required by statute to be made on the record after

Oppoltunity for an agency hearing None of the statutory enabling
provisions cited in the Board s notice requires a formal notice or

hearing in connection with the rule making proceeding thereby insti

tuted For an explanation of the difference between informal and

formal rule making procedure see the Attorney Generals Manual on

the AdministrativeProcedJure Act page 31

SiIce the notice states that section 4 of the Administrative Procedure
Act is the framework in which the hearing on the proposed rule making
is to proceed it is well within the requirements of that section for

the Board to direct the examiner to transmit his recommendations
and the record directly to the Board without an opportunity for excep
tions or oral argument It isalso not violative of the Administrative

Procedure Act for the notice to provide that interested persons not

attending the hearings would be permitted to submit verified state

ments without regard to rule 201125 b of the Board s rules of pro
cedure which operates ordinarily to exclude written testimony if the

4 F M B
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witness is not present for cross examination Ve also believe that

there is no policy consideration comp lling the Board to adopt a pro
cedure requiring the examiner who conducted the hearing to submit

a recommended decision to the Board
II The present motion however raises a more important and

fundamental question which is directed to the Board s jurisdiction
The basic issue thus presented is whether the Board has in any event

any statutory authority to make rules with respect to carrier imposed
time limitations on presentation of claims for freight adjustment

For the reasons explained below we find that our jurisdiction is

lacking and that the proceedings must therefore be dismissed
Our authority to proceed must be based upon some statutory provi

sion As recently declared by Congress in section 9 of the Adminis

trative Procedure Act 5 U S C A chapter 19

In the exercise of any power or authority
a In General No sanction shall be imposed or substnntive rule or order

be issued except within jurisdiction delegated to the agency and as authorized

by law

If the proposed rule were to apply only to common carriers by water

in interstate commerce subject to our regulation under section 18
of the Shipping Act 1916 we might find support for jurisdiction
Under that section such carriers are required to establish just and
reasonable regulations and practices relating thereto and to the is
suance form and substance of tickets receipts and bills of lading
Similarly if the rule were to apply only to carriers who are parties
to conference or other agreements subject to our approval under
section 15 of the Act we might find jurisdiction on the theory that
the proposed rule was necessary to avoid detriment to the commerce

of the United States But the proposed rule is not so limited Hence
to support jurisdiction for the present proceeding we must find au

thority to adopt a rule of general application to all common carriers

by water

The Shipping Act 1916 contains no general grant of rule making
power but the Merchant Marine Act 1936 after transferring to the
Maritime Commission in section 204 a all the functions powers
and duties vested in the former United States Shipping Board by the

Shipping Act 1916 provides in section 204 b

The Commission is hereby authorized to adopt all necessary rules and regu
lations to carry out the powers duties aild functions vested in it by this Act

Thus the Maritime Commission had and the Board now has au

thority to adopt rules to carry out the powers duties and functions

given to the Shipping Board by the 1916 Act The special sections
4 F M B
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of that Act relied on to support these proceedings are designated in

the notice and apart from sections 15 and 18 already mentioned are

sections 14 14 a 16 17 and 22

Section 14 of the Act forbids certain practices by water carriers

including a deferred rebates b use of fighting ships c retalia

tion against shippers for patronizing other lines or for filing com

plaints etc and d unfairly treating or unjustly discriminating
against shippers in connection with cargo space proper cargo han

dling or the adjustment and settlement of claims

Section 14 a authorizes the Board to investigate the conduct of

persons not citizens of the United States and if they are found to

violate the Act or in connection with their foreign business to treat

unfairly American carriers the Board may take steps to have them

excluded from American ports
Section 16 forbids certain falsifications by shippers to obtain trans

portation at less than regular rates and likewise forbids certain

practices by water carriers and other persons subject to the Act such

as permitting falsification by shippers to obtain improper rates giving
unreasonable advantage to any person locality or description of

traffic or persuading underwriters to discriminate against competing
earners

Section 17 in its first paragraph forbids unjust discrimination by
ocean carriers and authorizes the Board to issue orders for the cor

rection and prevention thereof In the second paragraph it requires
jtlst and reasonable practices relating to the receiving handling
storing or delivering of property and authorizes the Board to see

that such practices prevail
Section 22 provides for Board investigations of alleged violations

of the Act either on sworn complaint or on the Board s own motion

and provides for the issuing of orders to abate violations of the Act

and also for the payment of reparation for injury caused by any such

violations if a complaint is filed within two years after the cause of

actiOJl accrued

Petitioners draw the analogy between shippers claims for freight
adjustment and shippers claims for cargo damage The time for

filing cargo damage claims against ocean carriers was not regulated
by Federal statute until 1936 Before that date carriers frequently
inserted clauses in their bills of lading requiring a the filing of
written notice of damage with the carrier within a fixed time limit
and b the institutiOl ofsuit within a fixed time limit Unless the
time limits were unreasonably short the validity of such clauses was

generally upheld prior to 1936 and the shipper was required to com
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ply with both requirements in order to make a recovery The Turret
Crown 284 Fed 434 at 443 1922

In 1936 the Carriage of Goods by Sea Act 46 U S C 1300 etc

became effective providing in section 1303 b that unless notice of

damage in writing is given to the carrier before removal of the cargo
such removal is prima facie evidence of delivery in good order unless

damage is not apparent in which case three days are allowed and
further that one year only is allowed for the institution of suit the
carrier being discharged from all liability thereafter The freedom
of contract existing prior to 1936 was cut down and clauses inconsist
ent with the Act are now invalid The Argentino 28 F Supp 440
see also Knauth Ocean Bills of Lading p 228 et seq Petitioners

argue that their freedom to stipulate with shippers for short time
limits for the presentation of claims for freight adjustment should
not be limited since Congress has not passed an act in this field as

it has done in the cargo damage field Petitioners also point out
that Congress has legislated on the question of time limits for the

recovery of freight overcharges by railroads by the 1920 amendment
to the Interstate Commerce Act 49 U S C A 16 3 and that fail
ure to legislate similarly for ocean carriers is a reason against juris
diction here We do not think those statutory provisions are con

clusive on our power or jurisdiction in this case They merely show

a different treatment by Congress of different situations The ques
tion in the last analysis depends upon whether or not we have statu

tory authority to adopt the proposed rule
That part of section 14 of the 1916 Act which makes it a misde

meanor for a carrier to unfairly treat or unj ustIy discriminate

against any shipper in the matter of the adjustment and

settlements of claims is the only language in sections 14 14 a 16

or 17 which refers to the subject matter of the proposed rule making
Under that language a shipper who suffers because of any such un

fair treatment may apply to the Board for a cease and desist order
or reparation or may instigate criminal proceedings This statu

tory language however does not give the Board a power duty or

function to predetermine or define what does or does not constitute

unfair treatment under the section
Counsel for the Board suggests that since the Board can under

section 22 adjudicate a complaint charging unfair treatment in freight
adjustments it has the power to formulate rules of what should be

considered unfair treatment in advance of a complaint under the rule

making power granted under section 204 b of the 1936 Act Coun
sel for the Board does not urge that this power to make such a rule

was a power duty or function of the 1916 Act prior to 1936 but urges
4 F M B
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that section 204 b is a source of substantive and novel powers It is

true that section 204 b gives to the Board authority to adopt rules

which the Board did not have before but the section limits the power
to making such rules as are ne essary to carry out the powers duties
and functions vested in the Board

There are many prohibitions in the sections of the 1916 Act referred

to If we could take the subject matter of anyone of those prohibi
tions and by the rule making process interpret and redefine the Con

gressionallanguage there would be few limits to our jurisdiction We

do not think section 204 b of the 1936 Act gives us this broad power
Since Congress has not given to the Board powers duties or func

tions under section 14 or any other section of the 1916 Act with re

spect to freight adjustment claims other than the investigatory and
adjudicatory functions already referred to we have not the power

by rule or otherwise to legislate as to what is or what is not unfair
treatment in this regard The rule making power under the 1936

Act is granted only where necessary to carry out a statutory power
duty or function Failing the power duty or function the jUJis
diction to adopt rules cannot exist

We consider that rule making under section 204 b of the 1936 Act
and within the framework of the Administrative Procedure Act as

here propo ed is something different from investigation of actual or

suspected violations of the 1916 Act pursuant to section 22 thereof
The Administrative Procedure Act defines a rule and rule making
in section 2 c quite differently from an order and an adj udica
tion in section 2 d Nothing in this report is to be deemed in any
way a limitation on the Board s very broad powers to investigate
alleg d violations or adopt such orders as are proper if violations are

proved Notice that violations are to be investigated is essential in
such a proceeding Such notice is entirely lacking here

An order will be entered discontinuing the proceeding
4 F M B
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ORDER

At a Session of the Federal 1aritlme Board held at its office in

Vashington D C on the 30th day of April A D 1952

No 712

CAIHIEH Il1POSED rnIE Lll IlTS ON PRESENTNllON OF CL UMS FOU

FHEIGHT ADJ USTl1ENTS

I
A motion having been filed t9 dismiss this proceeding for lack of

jurisdiction and the Board on the elate hereof having entered of

record its report on said motion which report is hereby refell ed to

and made a part hereof

It is ordered That this proceeding be and it is hereby discontinued

By the Board

SEAL Sgd A J VVILLTAlIS

Secretary
4 F M B
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No M 54

AMERICAN PRESIDENT LINES LTD ApPLICATION FOR BAREBOAT

CHARTER OF A VICTORy TypE GOVERN1UENT OWNED WAR BuILT

DRy CARGO VESSEL FOR EMPLOYMENT IN THE ROUND THE WORLD

SERVICE

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of AmeriGan President Lines Ltd

for the bareboat charter for an indefinite period of a Victory type
Government owned war built dry cargo vessel for employment on

Line B of the applicant s round the world service 1

Hearing on the application was held berore an examiner on May 7

and 8 1952 pursuant to notice in the Federal Register of April 29

1952 Because of the urgency of the matter the usual 15 days notice

was not given Luckenbach Steamship Company Inc Pacific Far

East Line Inc and Vaterman Steamship Corporation appeared as

interveners The examiner s recommended decision was served on

May 15 1952 in which he recommended that the Board should make

the statutory findings upon the condition that the vessel herein applied
for should be prohibited from lifting cargo at New York destined for

ports in Japan or the Philippines Memoranda partly in support of

and partly in exception to the examiner s recommended decision were

filed by applicant vVatermun and counsel for the Board We heard

oral argument on the examiner s recommended decision in its entirety
on May 28 1952 at which counsel for applicant Waterman and the

Board appeared and wereheard

It is conceded by all parties that the service herein under considera

tion is in the public interest and we affirm the finding that we have

recently made in this respect in Docket M 51 Am P1 es Lines Ltd

Oharter of Wa Built Ve8sel F 1VI B 726

1 Described in the applicant s operatingdifferential suhsidy agrecllll nt as follows l rolll

New York via Panama Canal Cnlifornia Hawaiian Islands Japan China Hong Kong Phil

ippine Islands Straits Settlements Malaya including Singapore Ceylon India and Paki

stan Suez Canal Egypt Ital France in the Mediterranean to New York with theprivilege
of calling at Boston Hanll1a Cuba llorts in the Dntch East In lies Indonesia and

Gibraltal Applican t has waive l the ri dlt to llrTY intercoa tal argo on the e sel hen in

applied for and this segment of thl senicf is n4t preently in issu

36 4 F M B



AM PRES LINES LTDCHARTER OF WAR BUILT VESSEL 37

Applicant presently operates this service with 11 vessels 9 of which

are owned and 2 of which are chartered from the Government Ap
plicant s evidence discloses that it presently maintains a regular sailing
frequency of 12 days from the North Atlantic it was testified that

the additional vessel would be integrated into this regular schedule so

as to provide a sailing every 10 days
Applicant s witness testified that the average amount of free space

on its round the world vessels on departure from the last continental

United States port in 1952 was l 6 percent and that the average
amount of free space on such vessels on arrival at the first continental

United States port in 1952 was7 7 percent Moreover it was explained
that the inbound Mediterranean trades are seasonal and that the sub

ject vessel would be proceeding through that area during the season of

heavy cargo offerings
The witness for applicant testified that during the first three months

of 1952 the company had declined 1 450 measurement tons of cargo
from New York and Boston and approximately 35 800 measurement

tons from San Francisco and Los Angeles In addition the witness

stated that approximately 6 000 measurement tons had been declined

in the same period from foreign ports on its regular itinerary Appli
cant s witness stated that specific cargo declinations during April
1952have continued in a substantial amount approximately 11 000 tons

having been declined from all ports including 6 405 weight tons from

San Francisco and 952 weigh ttons from New York

The examiner ha found that cargo declinations from New York

have not been substantial particularly in light of the fact that appli
cant witness admitted that such caTgo may have been declined for

reasons other than lack of space The examiner therefore concluded

that as to this segment of the service inadequacy of United States flag
service could not be found and that Waterman should be protected
to the extent that if the application is granted the charter should

contain a restriction prohibiting applicant from lifting cargo at New

York on thesubject vessel for points in the Japan Philippines range

Counsel for Waterman argues that the record fully supports the

determination by the examiner that there is adequate United States

flag service from New York to Japan and the Philippines Water

man s witness testified th3t the vessels of his company are sajling
and have been sailing recently from North Atlantic ports with the

greater amount of their space open Waterman s vessels operate on

a monthly schedllle between New York Philadelphia and Baltimore

and Yokohama l obe and Manila and call at Gulf ports en route

The witness explained that vVaterman books cargo both from the
4 F M B
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North Atlantic and the Gulf and that its vessels are not limited as

to the amount of cargo they take from the North Atlantic It was

testified that Waterman is able and willing to accommodate morecargo
out of the North Atlantic to Japan and the Philippines Counsel for

Waterman argues that support for the recommendation of the exami
ner with respect to the restriction can be found in the express language
of Public Law 591 permitting the Secretary of Commerce to include

in charters made pursuant to the Act such restrictions and conditions
as the Board determines to be necessary or appropriate to protect
privately owned vessels against competition

Counsel for the Board also argues that the evidence is clear that

there is at present adequate service on this segment of the route

Counsel for theBoard points out as a further consideration that the

Ouba Victory which was chartered to applicant as a result of our

report in Docket lVI 51 supra has not yet sailed from the Atlantic

coast and therefore the lifting capacity of this additional vessel is

not reflected in the cargo situation at the present time He argues
further that it is not unreasonable to expect that with the operation of

the Ouba Victory from the Atlantic coast any inadequacy in appli
cant s service would be cured

Counsel for applicant on the other hand in excepting to the restric

tion recommended by the examiner argues that the carriage of cargo
from New York to Japan and the Philippines is an integral part
of the round the world service and that the record could support a

findIng of inadequacy of United States flag service for this segment
of the route He argues that the elimination of this operation is not

necessary for the protection of Waterman Counsel for applicant
points out that the witness for Waterman testified that Waterman s

vessels a re substantially full when they leave the Gulf and that the

vessels of Waterman are not designed to provide service only rom
New York since their itineraries include other Atlantic ports as well
as Gulf ports Counsel for applicant asserts that the service qf
Waterman from the Atlantic to Japan and the Philippines is ir

regular and intermitent but the record discloses that Waterman had

sixtee l sailillgs on this service in 1951 and has had a monthly sailing
during each of the first 4 months of 1952

The record is convincing that with the exception of the service

from New York to Japan and the Philippines there is an inadequacy
of United States flag service on this route vVe agree with the exam

iner that on the present record there is no showing of inadequacy of
United States flag service out of New York for cargo offering to

Japan and the Philippines Cargo declinations from New York
4 F M B
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during 1952 have not been substantial and applicant s witness ad

mitted that such cargo may very well have been declined for reasons

other than lack of space The record is clear thatWaterman could
have accommodated the cargo declined by applicant on the Atlantic

coast We conclude therefore that applicant should be restricted

from lifting cargo at New York destined for ports in Japan or the
Philippines on a vessel chartered pursuant to this proceeding

Applicant intends to commence the first voyage with the subject
vessel on the Pacific coast during the early part of June 1952 The

record discloses that no suitable privately owned vessel is now 01 was

at the time the application was filed available to applicant for June

delivery on thePacific coast

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds and

hereby certifies to the Secretary of Commerce
1 That the service under consideration is in the public interest

2 That such service exclusive of the intercoastal segment thereof

and the service from New York to Japan and the Philippines is not

adequately served and

3 That privately owned United States flag vessels are not available

for charter from private operators on reasonable conditions and at

reasonable rates for use in such service
The Board recommends that any charter which may be granted

pursuant to the findings in this case be for an indefinite period subject
to the usual right of cancellation by either party on 15 days notice

and subject further to annual review of the charter as provided in

Public Law 591 The Board recommends that such charter contain

a restriction prohibiting applicant from carrying intercoastal cargo
on the chartered yessel and that the vessel be further restricted so

as to prohibit applicant from lifting cargo at New York for ports in

Japan or the PhiIippines The Board also recommends that any such
charter include provisions to protect the interests of the Government
under its operating differential subsidy agreement with applicant for
this service

By the Board

JUNE 2 1952

Sgd A J VU LIAMS

Secretmy
4 F M B
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No 829

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRACT WITH

GRACE LINE INC FOR SERVICE 1 OF TRADE RoUTE No 2

Submitted Jwne 3 1952 Decided July 7 1952

Grace Line Inc has encountered substantial direct foreign flag competition on

Service 1 of Trade Route No 2 for both cargo and passengers from January
1 1947 to thepresent

An operating differential subsidy to Grace Line Inc foroperation of combination

vessels on Service 1 of Trade Route No 2 is necessary to meet competition
from foreign flag vessels and to promote thecommerce of the United States

in furtherance of the purposes and policy of theMerchant Marine Act 1936
as amended

W F Oogswell andE Russell Lutz for Grace Line Inc

Mam E Halpern and Joseph A Klausner for the Board

REPORT OFIBEBOARD

This proceeding concerns a review by the Board on its own motion

of the operating differential subsidy agreement of Grace Line Inc

hereinafter referred to as Grace for six C2S1 AJA combination

vessels operated by the company on Service 1 of Trade Route No 2

Notice ofhearing waspublished in the Federal Register of Septem
ber 28 1951 the stated purpose ofwhich was to receive evidence rela

tive to the following 1 vVhether and to what extent the operation
of such combination passenger and freight vessels by Grace on the

above route was required to meet foreign flag competition and topro
mote the foreign commerce of the United States between January 1

1947 and the present date or any part of that period 2 whether

such competition if any was a direct foreign flag competition or

b other than direct foreign flag competition and 3 the extent to
which the payment ofsubsidy in respect to the combinati n passenger
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nd gJaP seJ c at1 rde by h operatitll t the ab6ve mentroned

combination vessels on Trade Route No 2 is nece ry to pla such
vessels on a parity with tho e of foreign flag competitor and is

reasonably calculated to carry out effectively the purposesand policy
Qf the Merchant Marine Act 1936 as amended

This proceeding was instituted in conjunction with other similar

proceedings in order to resolve doubts raised by the Comptroller Gen
eral ofthe United States concerning th prop iety ofthe former Mari
time Commission s action in granting operating differential subsidies
in certain instances where the foreign flag competition for passengers
was not Gonsidered by him to be substantial S e Comptroller Gen
erals AuditReport of the Maritime Commission to Congress for fiscal

year 1950 House Document No 93 82d Cong 1st sess Grace has
not been asked to waive any legal rights it may have for the payment
of operating differential subsidy on this route and its yoluntary ap
pearance in this proceeding is not so construed

Hearing was held before an examiner on October 25 and 26 1951
The recommended decisio of the examiner was served m April 15
1952 in which he recommended that the Board should find 1 That
the operation of the six combination vessels by Grace on Trade Route
No 2 is and has been since January 1 1947 required toJmeet foreign
Hag competition and to promote the foreign commerce of the United
states 2 that Grace meets direct passenger and freight competition
by fo eign flag carriers operating on Trade Route No 2 and indirect

competition for passengers frollforeign flag carriers operating over

other routes and 3 that an operating differential subsidy computed
in accordance with section 603 b of the Merchant Marine Act 1936
as amended is necessary to place such vessels on a parity with those of

foreign flag competitors andis reasonably calculated to carry out effec
tively the purposes and policy of the Merchant Marine Act 1936 as

amended

Exceptions to the recommended decision of the examiner were filed

by Board counsel and oral argument vas had before the Board on

June 3 1952

Except fo the examiner s findings on indirect competition which

we find unnecessa y to pass on we agree generally with the results of
his recommended decision

Grace opera es on Trade R ute No 2 hereinafter referred to as the
route with three C 2 freighters and six C2St AJA combination
vessels all subsidized The combination vessels are the only ones

presently un er consider tion and they operate on Service 1 of the

route which is describeg in the report of the Maritime Commission

J H
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on ES8entiril Foreign Trade Routes of the Aimerican irlerchant Ma1ine
1949 as follows

asselU er an freight servi SUb8iqiz d

Itinerary Between a po or ports i the United SUites At1 ntic aine to Key

West inclusive and a port or ports on the West coast M South America as far

south as San Antonio or Talchahuano Chile with the privilege of callingat Ports
inthePanama Canal Zone

Sailing frequency 50 to 52 weekly sailings per year

Number nd type of shiPS 6 C2 tYPe passe ger and freight vessels

A temporary operating differential subsidy contract covering this

route was entered into between Grace and the Maritime Commission

on June 9 1937 The temporary agreement was replaced by a per

manent contract on December 31 1937 which contract was revised on

November 12 1940 All subsidized operations were suspended when

privately owned vessels wererequisitioned by the Government for war

time service in 1942 On December 18 1947 theMaritime Commission

made the necessary findings precedent to the awarding of an operating
dijferential subsidy to Grace for resumption of service after World

War II These findings included the determinations that 1 An

operating differential subsidy to Grace for this route is required to

meet foreign flag competition and to promote the foreign commerce

of theUnited States and 2 the granting of fi ancial aid is neces

sary to place the proposed operations of the vessels on a parity with

those of foreign competitors and is reasonably calculated to carry out

effectively the purposes and policy of theAct

The Maritime Commission entered into an extended operating
differential subsidy agreellent with Grace executed December 29

1949 effective January 1 1947 and terminating December 31 1951
his contract designates by name three 02 freighters and six C2S1

AJA combination vessels for the route The operating differential

subsidy rates applicable to those vessels were included in the contract

as to wages subsistence andmaintenance

The Combination ships of Grace have since January 1 1947 oper
ated in a weekly service from New York to Cristobal Buenaventura
Guayaquil Talara Mollenda Arica Antofagasta Chanaral and Val

paraiso returning via Antofagasta Mollenda Call o Talara Puna

Buenaventura and Cristobal to Charleston and New York Occa

sional calls have been made at other foreign and domestic ports but

in general the service has been maintained on a fixed itinerary
Grace is the only United States flag operator offering a regular

berth service on the route Foreign flag competition on the route is

offered entirely by freighters with accommodation for not over twelve
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passengers each The principal foreign flag competitors offering
berth service on the route are Cia Sud Americana De Vapores here

inafter referred to as the Chilean Line Cia Colombiana De Navega
cion Maritima S A hereinafter referred to as Coldemar Line Flota
Mercante Grancolombiana S A hereinafter referred to as Gran
colombiana and West Coast Line The Chilean Line the most sub
stantial foreign flag competitor for both passengers and cargo oper
ates an approximately fortnightly service with 4 C2 type vessels of

Chilean registry supplemented by occasional foreign flag chartered

vessels Coldemar Line offers an approximately monthly service to

parts of the route with its three owned vessels and foreign flag char

tered vessels approximately half of the passenger and cargo carryings
for this line during the years 1948 1949 and 1950 were on the route

Grancolombiana is owned by theGovernmen ofVenezuela Colombia
and Ecuador and now operates ten owned vessels of the three flags
as well as various chartered vessels this line originally maintained
a monthly service on a portion of the route and 1950 instituted a

weekly service The West Coast Line offers a twice monthly service
conducted with chartered Danish flag freighters of various types and
sizes

The C2S1 AJA combination vessels of Grace are standard C2

type vessels in the midship house ofwhich an additional deck has been
added providing 6 double cabins with 2 fixed beds and pullman berth
and 8 single cabins with 1 fixed bed and pullman berth the former
have passenger accommodations for 3 persons and the latter for 2 The

original accommodations include 6 double cabins each able to accom

modate a maximum of 3 passengers The total passenger capacity of
each vessel therefore is 32 fixed beds and20 pullman berths or 52 in all
Various privileges are extended in several foreign ports on the route
to vessels carrying more than 12 passengers including priority in

docking permitting shorter turnarounds and more economical utiliza
tion of vessels Among the advantages whicl1 Grace has procured
from the additional passenger facilities without sacrificing cargo
fpace is its ability to offset the special docking privileges accorded

by local governments to their national carriers The time saving
advantages referred to contribute to the maintenance of fixed
schedules for the combination vessels

We have no difficulty in affirming th t the route is of essential im

portance to the promotion of the foreign commerce of the United
States This is a long established route which provides the most
economical means for carrying on trade between the eastern United
States and the Pacific coast ports of South America Both the cargo
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andpassenger movements on the route are substantial The commodi

ties carried are of considerable strategic and commercial importance
and include large amounts of nitrate copper tin zinc manganese
lead iron ore coffee and fruit The principal southbound commodi

ties are trucks autos iron and steel products machinery and a full
lineofgeneral cargo

The basic traffic statistics in this proceeding which are set forth
more fully in appendix A indicate inter alia that 1 The total

movement of cargo on the route since January 1 1947 has exceeded

1 million tons per annum consisting of commodities of considerable

strategic and commercial importance and of a value exceeding 1

billion dollars in 1950 2 from January 1 1947 to June 30 1951

United States flag vessels have carried approximately 60 percent of

this total cargo movement 3 from January 1 1947 to June 30

1951 combination vessels of Grace carried 18 262 of the passengers

moving on the route and the foreign flag lines carried 2 039 or about

10 percent of the total movement 4 from January 1 1947 to June

30 1951 6 500 passengers moved over the route to and from Val

paraiso the principal port in Chile and the longest haul on the route

ofwhich Grace carried 5 005 and foreign flag lines carried 1 495 or

77 percent and 23 Iercent respectively and 5 Grace has derived

approximately 90 percent of i gross revenue from the operation
of its combination ships from cargo carryings and approximately 10

percent from passenger carryings
At this point we think it important to relate the three questions

under consideration to the appropriate sections of the 1936 Act We

designated question 1 to relate to the requirements of section 601

a 1 question 2 to section 602 and question 3 to section 601 a 4

The most important question for decision arises under section 601

a 1 Is the operation of the combination vessels of Grace on

Trade Route No 2 required to meet foreign flag competition In

the first place we think it goes without saying that the framers of
the Act intended the granting of subsidies where the competition
to be met was a real and effective force in the particular trade Al

though the word substantial is not used to modify competition
in sections 601 and 602 we must assume that operating subsidy was

intended to offset the effects of real and substantial foreign flag
competition

Have the subject combination vessels of Grace encountered substan

tial foreign flag competition on the rout since January 1 1947 in

accordance with the requirements ofTitle VI of the Act Congress
has not provided a definition of the term substantial competition as
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it applies to foreign flag operators Whether competition is sub

stantial will we believe depend on the facts in each individual case

The term foreign flag competition has similarly not been given a

restricted or definite meaning nor did Congress direct that the admin

istrators of the Act should crystflllize its meaning in the manner in

which they were directed to do with respect to the words net earn

ings and capital necessarily employed in section 607 d of the

Act

Thus we have the responsibility to determine among other things
what constitutes foreign flag competition on a particular trade route

and whether such competition is substantial Those determinations
must necessarily be made on the facts in each particular case For

those words like the words interstate commerce and navigable
waters used in the Constitution of the United States should retain

that degree of flexibility that will permit the administrators of the

Act to carry out the general policies ofCongress with considerationfor

the exigencies of the day
Board counsel while admitting that the combination vessels of

Grace have encountered substantial foreign flag competition for

cargo on the route nevertheless argues that the combination service
ofGrace has been refined in point of schedules itinerary and special
ized cargo facilities so as to minimize materially the competitive
impact encountered from foreign flag vessels He contends for ex

ample that such traffic as reefer cargo is not subject to substantial

foreign flag competition because the foreign lines have small reefer

facilities as compared with Grace We believe that the Act neither

requires nor contemplates that we should isolate or categorize special
items of traffic and weigh eaeh item against the foreign flag competi
tion therefor Te conclude that Grace has from January 1 1947 to

the present time encountered substantial direct foreign flag competi
tion for cargo on this route

In proposing six C2 S1 AJA combination vessels for the route the

Trade Route Committee of the Maritime Commission observed that
the passenger service thus offered would appear to be the absolute

minimum that should be considered It was further observed that

even with this service there is a danger that it may encourage for

eign flag operators to introduce faster tonnage into the trade to com

pete for both freight and passengers
The evidence discloses that the revenue derived from the passenger

service on the combination vessels amounts to about 10 percent of the

gross revenue derived from the operation of those vessels Board

counsel suggests that the pasenger services of Grace was instituted

4 F l1 B
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primarily to attract cargo and not in anticipatioH of major financial

return He infers that the passenger service on the combination ves

sels of Grace because of the special privileges that inure to the whole
vessel may be considered as an essential and integral part of the cargo
service and that the Board may thereby avoid the evaluation of
foreign flag pas enger competition Although we recognize the co

gency of this argument we consider it unnecessary for purposes of
this report to adopt it since we conclude in any event that foreign flag
passenger competition on this route is of such a type and of such a

magnitude that an operating differential subsidy is required to meet
such competition This conclusion is based on statisticsof foreign flag
passenger accommodations offered on the route and the corresponding
foreign flag companies as set forth in Appendix A

We find that substantial foreign flag competition has been en

countered on the route since 1947 and that an operatipg subsidy for

the six combination vessels of Grace is necessary to meet such com

petition and to promote the commerce of the United States in further

anceof the purposes and policy of the Act

Although we rest our decision in the present proceeding on the

finding of substantial direct foreign flag competition for both cargo
and passengers treated separately we should reach the same result

in this case even though substantial foreign flag competition for pas
sengers were lacking It is our opinion that insofar as the question
of foreign flag competition is concerned the individual combination

vessel may be treated as one element and an essential element of the
entire Grace fleet serving the route which integrated fleet of vessels
is required to meet the foreign flag competition on the route

The administration of the subsidy program under Title VI of the
Act requires the establishment of essential foreign trade routes under

section 211 a of the Act and as a correlative determination the

Secretary ofCommerce through the Maritime Administrator has been

authorized and directed to investigate determine and keep current

records of

I

b The type size speed and other requirements of the vessels including
express liner or super liner vessels which should be employed in such services or

on such routes or lines and the frequency and regularity of the sailings of such

vessels with a view to furnishing adequate regular certain and permanent
service

Such action is required to carry out the purposes and policy of the
Act for as stated in the preamble the purpose of theAct is

To further the development and maintenance of an adequate and well

balanced American merchant marine to promote the commerce of the United

States to aid inthe national defense
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It is furthermore the policy of the Act as stated in section 111

That the United States shall have a m rchant m rine

composed of the best equipped safest and most suitable types of vessels con

structed in the United Sta es and manned with a frained and efficient citizen

personnel It is hereby declared to be the poliCy of the United States to foster

the development and encourage the maintenance of such a merchant marine

The determination having been made under section 211 b that it is

in the furtherance of the purposes and policy of the Act to opel ate a

certain number and certain types of vessels on each essential foreign
trade route and the finding having been made that there are foreign
flag vessels competing on the route it is not a requirement to the

awarding of an operating differential subsidy that the foreign flag
competitors must offer exactly the same type of service with the same

types of vessels or carry exactly the same kinds of traffic as the United

States flag operator 1

In determining the types sizes speeds and other requirements of

the vessels to be operated on the route under section 211 of the Act

the administrators of the Act aredirected to consider conditions that

a prudent business man would consider when dealing with his own

business with the added consideration however of the intangible
benefit the maintenance of any such line may afford to the foreign
commerce of the United States and to the national defense Those

are the policies which give life and meaning to the entire Act In

making those determinations under section 211 the administrators of

the Act cannot be content only to meet the immediate competitive
situation but like the prudent businessman must also consider the

reasonable probabilities of the future

Ifthe Act is to be given a consistent interpretation and application
the foregoing are considerations of which sight must not be lost in

the administration of the operating differential subsidy provisions
which are so essential to American flag operators facing substantial

foreign flag competition of any type
We believe therefore that where the foreign flag operator is a

substantial competitor for traffic on the route be it for cargo or pas

senger traffic the policy of the Act both as to the selecting of the

best types of ships to meet the competition and as to subsidizing the

types of ships when selected does not require the existence of foreign
1The following language in sec 605 c is by its terms limited to that section which

section is primarily intended to preserve competition between United States flag operators
on the route involved The Commission in determining for the purposes of thi section

whether services are competitive shall take into considera tion the type size and speed of

the vessels employed whether passenger or cargo or combination passenger and cargo

Tes8el the ports or ranges between which they run the character of cargo carried and

such other facts as it may deem proper
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flag c petitio in e category p ss nger and freightr ny rwre
than i each special zed category ot fr ight carrying Ifthe A e1i
can operator c D engage and excel hitPe battle of eompetition i
a in the case of Grace on Trade RQ te o 2 h ha all integrat l1
fleet of 6 combination freight and passenger ships each carrying
say 52 passengers pl s 3 freighters each carrying 12 passengers
rather than a fleet of 9 freighters it would be indeed strange to make
it a condition of subsidy support for him that he shall have a less
effective fleet with inadequate passenger accommodations because the
foreign flag operator is only so equipped To do so would in effect
allow the foreign flag comp titor to dictate the determination as to
what number and types of vessels should be employed on the essen
tial foreign trade route by compelling the subsidized United States

flag operator to operate at the level of the foreign flag competition
and thus defeat the objectives of section 211 of the Act

We feel that the American flag operator to be successful in the

competitive struggle must be encouraged to build better ships than
his foreign flag competitor As already indicated the Act expressly
so provides Certainly the framers of thJLAct never contemplated a

policy that would forever hold the American flag operator in the
wake of his foreign competitors permitted to obtain a better or

newer or faster ship only if a foreign competitor built one first Nor
s ou d the United States operator be denied the benefits of an operat
ing subsidy contract for a diversified fleet on his route becnuse he
is carrying and developiilg particular types of traffic which a fOleign
flag competitor carries in a different manner or does not carry at all
Moreover in fixing the amount of subsidy under section 603 b of
the Act the Board is directed to consider such items of expense as

to which the applicant is at a substantial disadvantage in compet
ing with the vessels of a foreign country whose vessels are substantial
competitors of the vessels covered by the eontract There is no re

quirement under the Act nor could we imply that the only foreign
flag competitors considered as competitors must offer a service which
is substantially similar to that offered by the United States flag
operator In fact the differential is computed not by using a foreign
flag vessel as the basis for foreign costs but by estimating such foreign
costs as if the vessel to be subsidized were operated under the regis
tryof the foreign country

The requirements for successful operation on a route may even

demand greater specialization and separation of traffic within a fleet
than is provided in the Grace fleet so as to make necessary specialized
ships for passengers and for cargo and even for different types of

cargo
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We therefore believe that substantial foreign flag competition on

an essential trade route is sufficient under the Act to permit the estab

lishment and support ofa United States flag service to meet it Such

a United States flag service we believe may and should be composed
of the best equipped safest and most suitable types of vessels

It is only in this way that there is the possibility of a consistent appli
cation of the policy pf the Act taken as a whole and the possibility
of the establishment of an adequate and well balanced American

merchant marine which will develop rather than hold static the

foreign commerce of the United States

CONCLUSIONS

The Board therefore concludes
1 Grace Line Inc in the operation of its combination passenger

and freight service on Service 1 of Trade Route No 2 has encountered
substantial direct foreign flag competition for both cargo and passen

gers from January 1 1947 to the present
2 An operating differential subsidy to Grace Line Inc for opera

tion of combination vessels on Service 1 of Trade Route No 2 has

been since 1947 and is necessary to meet competition from foreign flag
vessels and to promote the foreign commerce of the United States in

furtherance of the purposes and policy of the Merchant Marine Act

1936 as amended

Sgd A J WILLIAMS

Secretary

ApPENDIX A

TABLE I The total movement of cargo by liner services on the route from Jan

1 1941 to June 30 1951

Year Total tonnage United States Foreign

1947 u n u u u 1 143 171 735 763 407 408

1948 n
n 1 274 437 759 463 514 974

1949 h UU n hU U U 1 306 541 723 823 582 718

1950 0 1 097 551 649 047 448 504

1951 first halO 0 h n U un
u 562 163 351 983 173 826

TABLE 2 Percentage of total passenger accommodations represented by accom

modations offered on foreign flag vessels

1947 1948 1949 1950
Fi

0

Outbound rom New York 16 8 18 8 20 4 20 9

Inbound to New York u u u 14 7 18 9 19 6 20 9

rst half

r 1951

19 3
18 7
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TABLE 3 Passengers carried by Grace combination vessels and freighte1 s and

the vessels of foreign flag lines

Grace Line
GraceLine Foreign flag

Year combina freighters Jines
tions

1947 U n n n n u
h h

u 4 366 171 413

1948 u

4 222 225 521

1949
3 943 211 517

1950 h
u n

n 3 855 178 435

1951 first half n
n n u n

n n n 1 876 67 153

Total 18 262 852 2 039

TABLE 4 Passenger carryings between New York and Valparaiso the principal

port in Ohile and the southernmost regular port on the route by the combina
tion vessels of Grace and foreignftag Lines f1 om 191 to 1950

Grace Line com
Foreign flag lines

binations
Year Total

Number Percent Number Percent

1947
n n u n n

n n 1 586 81 372 19 1 958

1948 u u u u n
h 1 299 76 406 24 1 705

1949 u n U
h n n U U U 1 000 72 388 28 1 388

1950 n n n
n n u n 1 120 77 329 23 1 449

Total n 5 005 77 1 495 23 6 500

TABLE 5 Percentage of freight and passenger revenue derived from the opera

tion 01 the combination vessels of Grace from 1947 to 1950

1947 1948 1949 1950

e s
90 7 91 0 91 5 90 5

9 3 9 0 8 5 9 5

The figures in this table relate to round voyages terminated by
Grace subsidized ships in Service 1 They are based on revenue from

freight and passengers carried between United States Atlantic ports
and the West coast of South America but exclude revenue from way

port traffic ad valorem shipments mail and other miscellaneous

income
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No S 26

ApPLICATION OF AMERICAN PRESIDENT LINES InD FOR RESUMPTION OF

OPFRATING DIFFERENTIAL SUBSIDY ON TRADE ROUTE No 29 SERVICE 1

Submitted May 5 1952 Decided Septe1nber 3 1952

American President Lines Ltd has encountered substantial direct foreign flag

competition since January 1 1947 in the operation of its four P2 passenger

freight vessels on Service 1 of Trade Route No 29 in connection with the

operation of its freight vessels on Service 2 of that route

An operating differential subsidy to American President Lines Ltd for opera

tion of the four P2 type combination vessels on Service 1 of Trade Route

No 29 is necessary to meet competition from foreign flag vessels and to

promote the commerce of the United States in furtherance of the pUtpases and

policy of the Merchant Marine Act 1936

No reason has been fonnd to disturb the jIarch 21 1949 action of the Maritime

Commission with respect to the four P2 type vessels

Reginald S Laughlin and Ira L Ewe1 S for respondent
Walter A Rohde for San Francisco Chamber of Commerce

intervener

Max E llalpern Joseph A lmtsner John lIfason and Allen

Dawson for the Board

REPORT OF THE BOARD

This proceeding concerns the application of American Presiclent

Lines Ltd hereinafter referred to as APL filed on July 12 1946

for resumption of operating differential subsidy under Title VI of

the Th1erchant Th1arine Act 1936 as amended hereinafter refell ed

to as the Act for operations performed since January 1 1947 on

Service 1 of Trade Route No 29

This proceeding was instituted on our own motion in conjunction
with similar proceedings in other cases in order to resolve dOlibts

raised by the Comptroller General of the United States concerning
4 F IVr B
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the propriety of the former Maritime Commission s action in grant
ing operating differential subsidies in certain instances where the

foreign flag competition was not considered by him to be substantial
See Comptroller General s AuditReport of the Maritime Commission

to Congress for fiscal year 1950 H Doc No 93 82d Cong 1st sess

APL has not been asked to waive any legal rights it may have and its

voluntary appearance in this proceeding is not so construed

Notice of hearing was published in the Federal Register of June 12
1951 the s ated purpose of which was to receive evidence relative

to the follo ving 1 7hether and to what extent the passenger
services of APL on Trade Route No 29 Service 1 have been subject
to foreign flag competitiOll betveen January 1 1947 and the present
date or any part of that period 2 whether such competition if

any was a direct foreign flag competition or b competition other

than direct foreign flag competition and 3 whether an operating
subsidy to APL for its passenger services on Trade Route No 29

Service 1 is necessary to meet competition of foreign flag vessels
The notice of hearing provided for the intervention of all interested

parties Hearings before an examiner were held in San Francisco

Calif on August 7 8 9 10 13 and 14 1951 The San Francisco
Chamber ofCoinmerce the only intervener supported the application
but offered no evidence

The examiner in his recommended decision served on February 8
1952 found that 1 The passenger services of APL on Trade Route
No 29 Service 1 have been subject to foreign competition since Janu

ary 1 1947 2 such competition has been and continues to be direct

and other than direct direct being on the route itself and indirect

Leing over competing routes and 3 an operating subsidy to APL

for its passenger services on the route is necessary to meet competition
of foreign flag vessels

Exceptions to the examiner s recommended decision were filed by
Board counsel and oral argument was had before the Board on

fay 5 1952
APL presently operates two services on Trade Route No 29 On

Service 2 it operates a subsidized freight service with five vessels and
on Service 1 it operates a passenger freight service vith two P2
SE2 R3 type vessels The latter service is the only one presently
under consideration Service 1 of Trade Route No 29 hereinafter
sometimes referred to as the route is described in the report of the

I

1 In addition to its Trade Route No 29 services APL operates a subsidized round the

world passenger freight service and an unsubsidized Atlantic Straits freight service

Trade Route No 17
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Maritime Commission on Essential Foreign T1 ade Routes of the

AmericClJnMerchant Ma1 ine 1949 as follows

Passenger Freight Service l Subsidized

Itinerary Between Los Angeles San Francisco via Honolulu in each

direction and Yokohama Kobe Shanghai Hong Kong and Manila

Sailing Frequency 2426 sailings per year

Number and Type of Ships Of the four P2 passenger freight vessels

specified for this service two are at present in operation supplemented by
one P2 type troop vessel

In order to put these proceedings in their proper background it is

necessary to present a brief review of the relations between APL
and the former Maritime Commission with respect to operating
differential subsidy on Trade Route No 29 A temporary operating
differential subsidy contract was entered into with Dollar Steamship
Lines Inc Ltd the predecessor of APL 3

on January 25 1938 for
combination vessels on what is now Trade Route No 29 This con

tract was replaced by a long range contract dated October 6 1938 for
the continued operation of combination passenger freight vessels on

the same route as well as other routes This contract ran to September
1943 and was extended by various addenda to December 31 1947
All subsidized operations of APL were however interrupted in 1942
when its vessels were requisitioned by the Government for war service

For a considerable period prior to 1942 APL operated on the route

generally with seven combination vessels including five of the 535

type The 535 type originally laid down as transports during
World War I had accommodations for about 800 passengers cargo
capacity of about 450 000 bale cubic feet and a speed of about 17V2
Mots In addition APL operated the S S President Hoover and
S S President Ooolidge sister ships which had accommodations
for about 840 passengers cargo capacity of about 550 000 bale cubic
feet and a speed of about 20 knots The P1 esident Hoover was lost
in 1f37 off the coast of Formosa two of the 535 s were sold by the

company in 1939 the President Ooolidge was lost through mine dam

age during tl e war and the remaining three ships were requisitioned
during World Val IIand retained permanently by the Government
In any event none of those combination vessels was available to APL
after the war

To be coordinated out of California ports with round the world service to provide
weekly sailings

3 The Dollar SteamShip Lines Inc Ltd was incorporated under Delaware laws on

August 2 1929 The name was changed to American President Lines Ltd in November

1938 incident to consummation of a financial and management reorganization sponsored
by the Maritime Commission
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While the war was in progress in order to be in a position to

facilitate the restoration of commercial operations immediately upon
the termination of the war the Commission appointed a Trade Routes
Committee to investigate and determine from past experience and from
new trends and techniques the number of sailings type size speed
and characteristics of ships necessary in the postwar period for each
essential trade route With respect to Trade Route No 29 the Com
mittee reported that the use ofcombination vessels only on the route
in accordance with prewar practice was not conducive to an efficient
operation The Committee indicated that the flexibility required in
a cargo operation such as optional service to outports rearrangement
ofport rotation elimination or addition ofports reduction or addition
of port time intraharbor shifts and the handling of large quantities
of cargoes offensive to passengers could not well be furnished by
vessels meeting the requirements of a highly integrated and compre
hensive passenger service

The Trade Routes Committee accordingly recommended that the
traffic requirements of the route should be met by two separate
serVIces

1 A passenger freight service provided by 4 combination
vessels making from 24 to 26 sailings per year and

2 A freight service with 5 cargo vessels also making from
24 to 26 sailings per year

The Committee recommended further that the two services be inte

grated so as to allow for the balancing of the entire fleet on the route
and the employment of vessels capable of meeting both passenger and

cargo requirements with flexibility ofoperation
The above recommendations of the Trade Routes Committee were

adopted by the Maritime Commission in its report released on May
22 1946 describing Essential Foreign Trade Routes and Services
Recommended for United States Flag Operation that report rec

ommends a passenger freight service E and a fre ght service if
for Trade Route No 29 The Commission on June 9 1947 issued an

order which inter alia approved the application of APL for operat
ing differential subsidy on Freight Service F of Trade Route No
29 The Commission in its report on this and various other applica
tions U S Lines Oo Sl bsidy Routes 1 17 8 Q 30 3 U S
M C 325 1947 made the following statement at page 342 concern

ing the interrelation between the freight service and the passenger
freight service on Trade Route 29

the Commission does not believe that adequate American flag freight
service can be maintained on a permanent long range basis over this route
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without subsidy The freight and passenger services on Trade Route No 9

are so interrelated that it would not be in furtheranoe of the purposes and
polioies of the 1986 Aot to have one of the services operated on a 8ubsidized

basis and the other on an unsubsidized basis Under the circumstances the

Commission believes financial aid should be granted to the American President
Lines Ltd for the operation of SerVice F Service E was covered by the

original contract Emphasis supplied

As stated above none of the combination vessels operated by APL

on this service prior to 1942 were returned to APL after the termina
tion of the war In 1946 however APL moved to reestablish its

transpacific passenger freight service with such vessels as were then

available APL has at various times since 1946 operated six vessels
on the route the details of which are as follows

Passenger

Name Speed capacity EnteredType knots service Withdrawn

First Third

Marine LynXhh n C4 Trooper n 17 226 716 1946 December 1947
Marine Adder n

doh
17 276 874 1946 January 1948

General Meigs P2 Trooper 19 324 1 320 1946 March 1949
General Gordon Un do h 19 324 1 320 1946 November 1950President Cleveland

P2SE2
R3

n h

19 251 506 1947 OperatingPresident
Wilson

19 251 506 1948 Do

The first two vessels mentioned above Government owned troopers
converted cargo ships released from military service and chartered

to APL were not suitable for the transportation of commercial pas
sengers and wereplaced on the service as a temporary measure to meet
an emergency situation The Meigs and Gordon although also re
leased from Government troop service are fundamentally P2 type
combin tion ships and wereconsiderably superior to the Marine Ly1UlJ
and the Marine Adder On December 9 1947 the Commission ap
proved the charter to APL for operation on this service of the S S
President Oleveland and the S S President Wilson P2SE2R3 type
vessels originally ordered as troopers but completed after the end of
the war as combination passenger freight ships In Contrast to the

Meigs and the Gordon which were somewhat austere as to passenger
accommodations and deficient in safety standards the Wilson and
Oleveland were redesigned as combination cargo passenger ships and
the passenger accommodations are excellent in every resp ct

At the time that the Commission approved the charter of the Oleve
land and Wilson to APL it also affirmed the following 1 The
determination pursuant to section 211 a of the Act that a passenger
freight service on Trade Route No 29 is essential to the foreign com

merceofthe United States 2 the determination pursuant to section
4 F M B
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601 a of the Act that the operation of P2 type vessels inclusive
of the Meigs and the Gordon as well as the Oleveland and Wilson on

the passenger freight service is required to meet foreign flag compe

tition and to promote the foreign commerce of the UnitedStates 3

the extension ofthe permanent subsidy contract to June 30 1949 sub
I

ject to all necessary findings required by title VI of the Act and also

subject to congressional appropriations and 4 the inclusion of a

provision in the permanent contract providing for cancellation in the

event that APL failed to provide a satisfactory vessel replacement
program

The Commission on March 21 1949 also approved the following
determinations under section 601 a and other applicable provisions
of Title VI of the Act 1 That the operation of the Meigs Gordon

Wilson and Oleveland on these services is required to meet foreign
flag competition and to promote the foreign commerce of the United
States 2 that the vessels proposed to be operated in such services

by APL are of a size type speed and number required to operate and

maintain such services routes and lines in such manner as may be

necessary to meet competitive conditions and to promote the foreign
commerce of the United States and 3 that the granting of financial

aid to APL is necessary to place the proposed operations of the vessels

owned or chartered on a parity with those of foreign competitors
and is reasonably calculated to carry out effectively the purposes and

policy of the Act The Commission also on the same date approved
the extension of the permanent contract to September 30 1958 20

years from the effective commencement of operations on the condi

tiothat a satisfactory replacement program for passenger and or

passenger freight vessels for operation in the subsidized transpacific
and round the world services of APL would be presented and mu

tually agreed to by the Commission and the operator on or before

December 31 1949

The Commission s action of March 21 1949 vas communicated to

APL and accepted by it with the reservation however that certain

minor needed refinements with respect to service description voyage

lengths itineraries and number of required voyages would be made

A memorandum from the Commission s staff dated September 2

1949 recommended that the Commission prior to the consummation

of a formal contract conduct a section 602 hearing on the APL appli
cation and an administrative hearing to determine the scope and

weight of the direct foreign flag passenger competition on the route

The Commission on December 20 1949 determined that there was no
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necessity nor requirement in order to pay an operating subsidy to

APL that a hearing be held under section 602 of the Act

APL has continued to operate chartered combination vessels on the

route with the expectation that a formal contract for operating sub

sidy would be forthcoming in response to its instant application
Because of the background as outlined above and because of the

reasons hereinafter stated we have not confined ourselves to a con

sideration only of the foreign flag competition encountered by APL

passenger services but we have undertaken to conduct an independent
inquiry into the extent of foreign flag competition if any that has
been encountered by APL on this route since January 1 1947 As
we have recently stated in Review of Grace Subsidy Route 2 4
F M B 40 the questions presented in the notice of hearing relate to
the appropriate sections of the Merchant Marine Act 1936 as

amended as follows Question 1 to section 601 a 1 question 2 to

section 602 and question 3 to section 601 a 4 The primary
questions thus raised are whether the combination passenger freight
vessels ofAPL have encountered substantial foreign flag competition
on the route since January 1 1947 and whether an operating dif
ferential subsidy for such vessels is necessary to meet foreign flag
competition and to promote the foreign commerce of the United
States in furtherance of the purposes and policy of the Act The
facts are clear that Trade Route No 29 is of essential importance to
the promotion of the foreign commerce of the United States Both
the cargo and passenger movements on this route are and have been
substantial e conseque11tly have no difficulty in finding that the

operation of the subject combination vessels on the route is and has
been since January 1 1947 necessary to promote the foreign com

merce of the United States
General T1 affic Data The basic traffic statistics received in evi

dence indicate inter alia that 1 The total movement of cargo on

the route since January 1 1947 has far exceeded one million tons

per annum 2 from January 1 1947 to December 31 1950 United
States flag vessels have carried approximately 70 percent of the total

cargo movement and 3 during the period of record a total of

113 022 direct passengers moved over the route of which the com

bination vessels of APL carried 104 455 or 92 5 percent foreign flag
vessels 2 742 or 24 percent and other United States flag vessels in

cluding APL s freighters 5 825 or 5 1 percent
Freight Traffic The evidence in this record with respect to freight

traffic on the route as well as our recent detailed analysis thereof in
Pac TrJMp Lines Inc Subsidy Route 29 4 F M B 7 indicates
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that there has been since January 1 1947 and there continues to be

active and substantial competition from foreign flag vessels for both

outbound and inbound cargo offerings The following table shows

the relative carryings by foreign flag carriers and all U S flag car

riers for the year 1938 and for the years 1947 to 1950 inclusive
J

Long tons of commerciaZ cargo carried by foreignflag and United States flag
carriers both inbound and outbound

Year
Foreignflag United States Total

carriers flag carriers

1938
n n

n 724 000 234 000 958 000

1947 n 00 n n u n
n 325 000 726 000 1 051 000

1948 320 000 725 000 1 045 000

1949 u n n n
un n U n 362 000 000 000 I 262 000

1950
456 115 813 895 1 270 000

Passenger Traffic During the period of record the respective
passenger carryings of the combination vessels of APL other United

States flag vessels including APL freighters and other direct

foreign flag competitors on Trade Route No 29 are shown below

TotaZ passengers carried and accommodations available on all ships

1947 1948

Accom Pas
Accom Pas

moda Per sen Per
moda

Per sen Per
tions cent gers cent

tions
cent gers cent

avail avail

able
Carried able

carried

United States flag
APL combination vessels

Firstand second class 00
17 556 25 4 13 808 29 3 13 332 25 4 10 097 30 6

Third
class

un n n 00 46 639 67 4 31 000 65 8 34 231 65 3 20 732 62 S

Freighters including APL 00 3 381i 4 9 1 710 3 6 3 283 6 3 1 508 4 6

Foreign flag
Combination vessels

First and second class n 137 2 0 0 147 3 17

0Third classn Un U 52 1 0 0 0 0 0

Freighters n nn 1 365 2 0 636 1 3 1 434 2 7 635 2 0

Total or all vessels n n n 69 134 100 0 47 154 100 0 52 427 100 0 3 989 100 0

Firsthalf o 1949 t 1950

United States flag
APL combination vessels

First and second class u 6 056 22 3 3 687 26 7 12 154 27 7 5 579 29 3

Third class n n n n 17 972 66 0 8 944 64 7 24 509 55 8 10 608 55 6

Freighters including APL n 1 951 7 2 796 5 7 4 072 9 3 1 811 9 5

Foreign flag
Combination vessels

Firstand second class
oooo

128 5 4 194 4 32 2

Third class n n oo 24 1 7 234 5 14 1

Freighters 1 072 3 9 385 2 9 2 761 6 3 1 012 5 3

Total or all vessels n n 27 203 100 0 13 823 woo 43 9241lOQO 19 056 100 0

Includes Marine Lynx and Marine Adderwhile in service

t This data isdeveloped from an exhibit introduced by the Maritime Administration staff Second halt

o 1949 statistics werenotavailable from this exhibit
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Although the foreign flag competition on this route has been e ten

sive and may be expected to increase greatly in the near future there

is a question whether since January 1 1947 the foreign flag passenger
competition directly on the route standing alone could be called

substantial
Inaddition to the passenger competition i encounters from foreign

flag vessels operating on Trade Route No 29 APL contends that it is

subject to foreign flag competition from the following operations 1
Between the Far East and United States Pacific coast ports other
than on Trade Route No 29 2 between the Far East and United
States Atlantic and Gulfports 3 between the Far East and Canada
and Latin America 4 between the Far East and Europe and 5
cruise operation

Since adequate statistics with respect to this other than direct

competition have not been and perhaps could not be furnished a

precise evaluation thereof is not possible although it is obvious that
more travelers would travel on the subject combination vessels of APL
if these foreign flag services were not available Vhether the valid
elements of the other than direct competition themselves or when
added to the direct competition would constitute substantial passenger
competition cannot in this case be determined

The payment to APL of an operating subsidy for these combintion
vessels is however not dependent upon the substantiality of foreign
flag passenger competition standing alone While we have discussed
the foreign flag competition for passengers and for cargo separately
under Title VI of the Act separate treatment ofany element of traffic
was not specified or inferred by the framers of the Act We have
found that substantial direct foreign flag competition has been en

countered on the route from January 1 1947 to the present As we

have recently stated in Review of Grace Subsidy ROIllte B sup1 a we

view the United States flag operator s fleet on an essential foreign
trade route as an operating unit in so far as this fleet is necessary to

promote the foreign commerce of the United States thereon

We believe that the existence of substantial foreign flag competition
on an essential foreign trade route allows for the support of the

United St tes flag service best calculated to meet the flow of com

merce thereon a service to quote the words of the Act composed of
the best equipped safest and most suitable type of vessels This

conclusion is required by the announced purposes arid policy of the

Act as stated in Titles Iand II thereof As stated in the preamble the

purpose of the Act is
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To further the development and maintenance of an adequate and well balanced
American merchant marine to promote the commerce of the United States to
aid inthe national defense

The policy ofthe Act as stated in section 101 is

that the United States shall have a me chant marine to

provide shipping service onlall routes essential fol maintaining the flow of such
domestic and foreign water borne commerce at all times composed
of the best equipped safest and most suitable types of vessels constructed in

the United States and manned with a trained and efficient citizen personnel
It is hereby declared to be the policy of the United States to foster the develop
ment and encourage the maintenance of such a merchant marine

The administration of the subsidy program under Title VI of the
Act requires the precedent establishment of essential foreign trade
routes under section 211 a and as a correlative determination under
section 211 b the administrators of the Act have been authorized
and directed to investigate determine and keep current records of

The type size speed and other requirements of the vessels including express
liner or super liner vessels which should be employed in such services or on

such routes or lines and the frequency and regularity of the sailings of such
vessels with a view to fuooishing adequate regular certain and permanent
service

In the establishment of essential foreign trade routes under section
211 a the administrators of the Act aredirected to

consider and give due weight to the cost of maintaining each of such

steamship lines the probability that any such line cannot be maintained except
at a heavy loss disproportionate to the benefit accruing to foreign trade the

number of sailings and types of vessels that should be employed in such lines
and any other facts and conditions that a prudent businessman would consider

when dealing with his own business with the added consideration however of
the intangible benefit the maintenance of any such line may afford to the foreign
commerce of the United States and to the national defense

The general purposes and policy of the Act as announced in Titles I
and II thereof must control the specific implementation of the op
erating differential subsidy program provided for in Title VI
It is provided in Title VI of the Act that the United States flag

operator may be placed on a parity of costs with his foreign flag com

petitor when there is inter alia substantial foreign flag competition
and accordingly we believe that the subsidy is to be calculated to carry
out the purposes and policy of the Act and to promote the foreign
commerce of the United States In establishing a subsidized United
States flag service on an essential foreign trade route the Act does not

require or contemplate that this service should be identical with or

even substantially similar to that offered by the foreign flag competi
tors thereon such a requirement would not only be contrary to the pur
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poses and policy of the Act but would in fad allow the foreign flag
competitor to dictate the determinations to be made under section 211

as to whatservices should be established on each essential foreign trade

route and the number and types of vessels to be operated thereon by
compelling the subsidized United States flag operator to operate at

the level of the foreign flag competition
Ve have stated that the traffic requirements on this route before

World Val IIwere met only by combination yessels it has since been

determined pursuant to section 211 a of the Act that separate pas

senger freight and freight services are necessary to provide adequate
and well balanced and efficient United States Hng service with the

most suitable types of tessels The physical traffic requirelllents could

perhaps still be met by a large number of combination yessels call ying
a limited number of passengers and mostly cargo In such event we

could under a narrower interpretation of the Act grant an operating
subsidy to each vessel as being predominantly a cargo unit required
to meet the substantial foreign Hag cargo competition See Revie1o

of G1 ace Subsidy Route S1 tp1a It should make no difference for

subsidy purposes whether the particular route requires the operation
of combination yessels or the separate operation of both cargo and

passenger vessels The passenger and cargo operations on each essen

tial foreign trade route are interdependent and complementary when

both types of operation are required to provi le the most suitable

United States flag service on the route in olved in order to participate
in the great flow of foreign commerce thereon It is consequently not

in accordance with the purposes and policy of the Act that one of such

services should be subsidized and the other IInsubsidizecl in a situa

tion where the whole United States flag operation is found to be oper

ating at a substa 1tial economic disadvantage
Ve find therefore that American President Lines Ltd in the op

eration of its foul P2 passenger freight vessels 011 Sen ice 1 of Trade

Route No 29 in connection with the operation of its freight vessels

on Service 2 of the route has encountered substantial di red foreign
flag competition since January 1 1947 and that an operating differen

tial subsidy to American President Li nes Ltd for operation of those

vessels on Service 1 of Trade Route No 29 in connection with the

operation of its freight vessels OIl Service 2 is necessary to meet com

petition from foreign flag vessels and to promote the foreign commerce

of the United States in furtherance of the plrposes and policy of the

1erchant Marine Act 1936 as amended

4 F 11 B
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CONCLUSION

The Board thererore concludes

There is no reason to disturb the March 21 1949 action or the Mari

time Commission with respect to the four P2 type vessels

Sgd A J WILLIAMS

Secretary
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No 833

APPLIOATION OF AMERICAN PRESIDENT LINES lim FOR OPERATING
DIFFERENTIAL SUBSIDY ON SERVICE 02 OF TRADE RoUTE No 17

No S 17 Sub No 1

APPLICATION OF AMERICAN PRESIDENT LINES lJm FOR EXTENSION OF

EXISTING AUTHORITY TO OPERATE WITHOUT SUBSIDY ON SERVlOE C2

OF TRADE ROUTE No 17

Submitted SepternlJer 4 195 Decided SepternlJer 17 195

Considerations of convenience to the Board and to the parties found to justify
the determination by the Board of particular legal questions on motion prior
to hearing before the examiner

The word Orient in section 605 a of the Merchant Marine Act 1936 is

broad enough to include Malaya and Indonesia

REpORT OF THE BOARD ON MOTION

This matter is presented on a motion by Luckenbach Steamship Co

Inc herein called Luckenbach which is engaged in theintercoastal

trade for a ruling that American President Lines Ltd herein called

APL may receive no subsidy for its vessels operating on Service
02 ofTrade Route No 17 herein called the route 1 if such vessels
alsoengage in the intercoastal trade 2 We have set for hearing before

p The itinerary of Service C 2 on Trade Route No 17 is described in the Report of the

United States Maritime Commission on EssenUaZ Formgn TraM Routes of the American
Merchafl t Marine as follows

New York other Atlantic ports as traffic offers via Panama Canal Los Angeles San

Francisco to Manila Hong Kong Singapore Belawan Batavia Soerabaja Hong Kong and

Philippine Islands as traffic offers to San Francisco Los Angeles and via Panama Canal

to New York privllege of call1ng at French Indo China and Siam as traffic offers
2 Luckenbach s motion is in the alternative a to dismiss the appl1catlons of APL to

the extent they apply for operatingdifferential subsidy for the operation of vessels on

Trade Route No 17 Freight Service C 2 on voyages in which they engage in intercoastal

trade or b for an order in advance of hearing on the appllcatlons of APL finally deter

mining that no intercoastal cargo may be carried on a voyage on said trade route for
which operating differential SUbsidy Is paId or accrued to APL

4 F M B
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the examiner on a single record the application of APL for extension
of its temporary authority to operate without subsidy on the route and
its application for an operating differential subsidy on the route to

receive evidence relative to determinations which the Board is required
to make pursuant to sections 605 c and 805 a of the Merchant
Marine Act 1936 as amended herein called the Act Lucken
bach relies on section 605 a of the Act and raises a single issue un

der that section which is quite distinct from the issues to be determined
under the other sections mentioned We might broaden the issues to

be heard before the examiner to include the point now raised by Luck
enbach under section 605 a However Luckenbach points out that
if this issue is decided in its favor it will not be further interested in
the proceedings The issue raised by the motion has been carefully
considered in briefs filed by Luckenbach APL and counsel for the
Board and we believe that considerations of convenience to the Board
and to the parties interested favor the determination of the issue by
us at this time

Section 605 a of the Act in so far as relevant to the issue pre
sented on motion reads as follows

No operating differential subsidy shall be paid for the operation of any vessel

on a voyage on which it engages in coastwise or intercoastal trade Provid ed

hOwever That such subsidy may be paid 1 on a round theworld voyage or

2 a round voyage frolll the west coast of the United States to a European
port or ports Ol 3 a round voyage from the Atlantic coast to the Orient

which includes intercoastal ports of the United States or 4 a voyage in foreign
trade on which the vessel lllay stop at an island possession or island territory
of the United States umerals supplied

Luckenbach contends that service on the route which is intended

primarily to provide service between the United States Atlantic coast

and Malaya Indonesia is not a round voyage from the Atlantic
coast to the Orient within the meaning of section 605 a If this

contention is sound then as a matter of law no subsidy can be granted
to APL unless its vessels on the route cease all intercoastal carryings
for clearly APL s service under consideration comes only under clause
3 above The single question to be decided is whether the APL

service described in note 1 is a round voyage from the Atlantic coast

to the Orient

Itmay be noted in passing that section 506 of the Act contains re

quirements somewhat similar to section 605 a with application
however to the granting of construction differential subsidies also

that section 805 a of the Act gives certain protection to inter
oastal and coastwise services from competition by subsidized oper

ators or their affiliates in the foreign trades
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Luckenbach contends that the word Orient as used in the Act

refers to trade routes serving primarily Japan China and the Philip
pines and does not apply to trade routes serving primarily Malaya
and Indonesia The Act refers to voyages not routes Luckenbach

argues for a strict construction of the word Orient claiming that

the legislative history of the section and the administrative interpre
tations of the word lead to such a result vVe believe the word should

be given its usual and well settled meaning United States v Stewart

311 U S 60 1940 While the word Orient has doubtless had

different meanings during various eras in history and has progres

sively included areas more to the East as geographical discoveries

have broadened the world s geographical knowledge we believe that

as of 1936 when the Act was passed the words Orient and Far

East had in shipping circles substantially the same meaning and

included the Malayan and Indonesian ports here involved

Webster s New Inte11wtional Dictiol1ary 2d ed 1937 defines the

Orient as The East eastern countries or less commonly the

eastern part of a c ountry esp the countries east of the Mediterranean

or the ancient Roman empire also the countries of Asia generally
sometimes eastern Asiatic countries

Webster s Geographical Dictionary 1949 contains the following
definitions

Orient the The East generally eastern countries III ancient times the

Gountries E of the Mediterranean t9day the countries of Asia generally esp

the countries of E Asia the Far East See the East 1

East the 1 The countries of Asia and of the Asiatic archipelagoe the

countries E of Europe the Orient the East usually connotes the civilized

Asiatic countries either ancient or modern See Far East Middle East Near

East

Far Eost 1 The countries of E Asia bordering on Pacific Ocean China

Japan E Siberia Korea Indochina Malay Archipelago including the Philip

pine Is etc the Orient

The same Geographical Dictionary defines Malay Archipelago which

is included in the definition of FarEast so as to include the islands in

the Malay area between Java and Sumatra on the west and the Philip
pines on the east as follows

Malay Archipelago The largest of island groups in the orld off SE coast

of Asia bet the Pacific and Indian Oceans comprising the isla nds of the East

1HUes including Surno tra Ja va Lesser S1 nda Is Moluccas Timor New Gll inea

ll0111 eo Celebes Philippine Is Emphasis supplied

Luckenbach contends that the legislative history of section 605 a

of the Act supports its contention that the word Orient as used
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therein does not include Malaya and Indonesia Luckenbach points
out that the exception concerning a round voyage from the Atlantic

Goast to the Orient was added on the floor of the Senate during the

last stages of the legislation and argues that this was done merely
to protect the then established Atlantic Orient services and the Con

gress did not contemplate that a service not then in existence would

come under the exception
When the words were added on the floor of the Senate the following

explanation was given by Senator McNary Cong Record Vol 80

p 9904

The purpose of these amendments is to proteet the trade routes that have been

established between the Atlantic Coast of the United States a nd the Orient
As you are aware Japan has established regular direct freight service between

Japan and the Orient to the Atlantic Coast of the United States Therefore
it is m0st important that we meet this competition and protect the American

services which have been established inthis trade

The omission is probably an oversight because you will observe in these sec

tions the west coast to European countries is mentioned but not the Atlantic

Coast to the Orient

At that time Dollar Steamship Lines and American Pioneer Line

had services running from the Atlantic coast to Japan and China and

return but not making round voyages to Malayan or Indonesian ports
While it is doubtless true that the framers of the Act had in mind

primarily the protection of existing services runnirg between the

Atlantic coast and the Orient as well as existing services between the

West coast of the United States and Europe we do not think the words

of the statute import an intent to protect exclusively the existing lines
ora geographical area limited to the ports then being served At that

time Isthmian Steamship Company was the only line making voyages
from the Vest coast of the United States to Europe and its services

then covered the British Isles only The word Europe in the

statute we believe covers an area far wider than the ports of Europe
then being served and similarly we believe that the word Orient

covers an area wider than the ports of the Orient then being served

If the Congress had intended the protection of section 605 a for

only existing services it could readily have so provided by giving
grandfather rights as it did in section 805 a

The meaning given to the word Orient by Government and in

dustry in 1936 throws light on its then accepted meaning in shipping
circles American Pioneer Line s operation to China and the Philip
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Ipines was then called a Far East Service 3 Dollar Steamship

Line s operation to China Japan and the Philippines was then called

a Trans Pacific Service 3

The foregoing indicate that the foreign area reached in each case

was commonly known as the Far East or the Orient but this in

our judgment does not indicate the converse i e that the 4 Orient

includes only these areas Ocean Mail Contract Route No 57 op
erated by Lykes Bros Ripley S S Co shows that Batavia Jakarta
and Singapore were both ports of call on the company s American

Gulf Orient Line 3 Other indications that the word Orient in

1936 included Malaya and Indonesia may be found in Agreements No

131 approved by the Board s predecessor on April 2 1930 and No

5585 approved May 3 1938 The first of these established the Trans

Pacific Passenger Conference and in the bylaws of the conference

the Orient Group was defined to include lines serving Japan China

the Philippines and Malaysia The second agreement relates to

passengers moving to the Orient which word was used therein to

describe Japan China the Philippines and Straits Settlements

In a publication prepared by Mr A Lane Crieher Secretary of

the Subcommittee of the Secretary of the Interdepartmental Ocean

Lines Contract Committee issued by the Department of Commerce

in 1930 and entitled Ocean Routes in United States Foreign Trade

the author on page 30 under the term Far Eastern Countries in

cl udes both British Malaya and the Netherlands East Indies

The Commission s publications of the essential trade routes in 1946
and 1949 disclose that the Commission was not attempting to limit

the meaning of Far East but was defining the area to be served by
each route This is shown by the use of the words Far East in

naming three routes two of which viz Nos 22 and 30 authorized

service to the Straits Settlements and Netherlands East Indieswhereas

No 29 did not include those two localities

vVe may also add that the register of the Departnlent of State
July 1936 and that Department s organization chart for that year
showed that its Division of Far Eastern Affairs had under its general
charge our relations with both the Dutch East Indies and British

nialaya the jurisdictions which are now known as Indonesia and

Straits Settlements

An order will be entered denying the motion

Sgd A J WILLIAMS

Secretary
3 These appellations are taken from United States Maritime Commission s publication

American Flag Services in Foreign Trade 1936
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At a Sessioll or the FmmRAL MAHITIlIE BOARD held at its office in

Vashington D C on the 17th day or September A D 1952
I

No 8 33

AlIEmC N PHESlDENT LINES LTD ApPUCATION EOR OPERATING
Dr FFEHEXTI L SVmJDY THADE ROUTE No 17 SE WlCE C 2

No S 17 Sub No 1

l IEIUCAN PHESlDENT LINES IrD ApPLICATION FOR EXTJiNSION OF

EXlSTING AUTIIOHllT To Ol EHAT1Tll nOUT SUBSIDY ON TRADE
ROUTJj No 17 8ImncE C 2

A motion having been filed by Luckenbach Steamship Company
Inc

lindeI section O a of the n1erclllnt 1al ine Act 1936 a to

disnlithe lpplll ations herein to the extent they apply ror operating
Ii tferent 1 subsidy on Trade Houte No 17 Freight Service C 2 on

oyagcs in which they engage in intercoastd trade or in the alter
llHt ve b for 11 order i n advance or hearing OIl the applications
finally determining that no intercoastal cargo may be carried on a

voyage Oil said route ror hich operating differential subsidy is paid
lr accrued to l1lel ican President Lines Ltd and briefs having been

filed by counsel for Luckenbach Steamship Company Inc American
President Lines Ltd and the Board and the Board on the date
hereof having made and entered of record a preliminary report con

taining its conclusions and decision on such motion which report is

hereby referred to and made a part hereof

It i8 olde J cd That the said motion to dismiss Le and it is hereby
denied

13 y the Board

LC
Sgd A J Tn LL MS SeC1 etaTY
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No S 28

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRAOl WITH
MISSISSIPPI SHIPPING COMPANY INC FOR TRADE ROUTE No 20

Submitted July 23 1952 Decided September 17 1952

Missi sippi Shipping Company Inc in the operation of its three combination

vessels on Line A 1 of Trade Route No 20 in connection with its freight
services on that route has encountered substantial direct foreign flag com

petition since January 1 1947

An operating differential subsidy to Mississippi Shipping Company Inc for

operation of these combination vessels on Line A 1 of Trade Route No 20

inconnection with the operation of its freight services on the route is neces

sary to meet competition from foreign flag vessels and to promote the foreign
commerce of the United States in furtherance of the purposes and policy of

the Merchant Marine Act 1936 as amended

Donald R Macleay and Jo8eph M Rault for Mississippi Shipping
Company Inc

Joseph A Klausner and Edward A Aptaker for the Board

REPORT OF THE BOARD

This proceeding concerns a review on our own motion of the op
erating differential subsidy agreement of Mississippi Shipping Com
pany Inc hereinafter referred to as Mississippi for three
C3 S1 BR1 type combination vessels operated by the company on

Line A 1 of Trade Route No 20
Notice of hearing was published in the Federal Register the stated

purpose of which was to receive evidence relative to the following
1 whether and to yhat extent the operation of such combination

passenger and freight vessels by Mississippi on Line A 1 of Trade

Route No 20 was required to meet foreign flag competition and to

promote the foreign commerce of the United States between January
1 1947 and the present date or any part thereof 2 whether such

competition if any was a direct foreign flag competition or b

other than direct foreign flag competition and 3 the extent to
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which the payment of subsidy in respect to the combination passenger
and freight service afforded by the operation of the above mentioned

combination vessels on Trade Route No 20 is necessary to place such

vessels on a parity with those of foreign flag competitors and is rea

sonably calculated to carry out effectively the purposes and policy of

the Merchant Marine Act 1936 as amended

Hearing was held before an examiner on November 30 1951 and
December 5 6 and 7 1951 and the recommended decision of the ex

aminer which contains a full and careful analysis 01 traffic data on

Trade Route No 20 and which we incorporate by reference for de

tails not herein recited was served on June 6 1952 The examiner

recommended that the Board should find that 1 the operation of
three combination vessels by Mississippi on Line A 1 ofTrade Route

No 20 was required to meet foreign flag competition ana to promote
the foreign commerce of the United States since January 1 1947 2

such competition for both cargo and passengers wassubstantial direct

foreign flag competition both parallel and nonparallel during such

entire period 3 the extent to which payment of subsidy for such

vessels is necessary under section 603 b of the Merchant l1arine Act

1936 as amended is the amount which would apply if they were op
erated under foreign registry and 4 for purposes of subsidy the

combination vessels should not be divided into freight and passenger

parts with each part treated separately but each vessel should be

regarded as a single operating unit A memorandum partly support
ing and partly excepting to the examiner s recommended decision was

filed by Board counsel and the matter was submitted to us without

oral argument We agree generally vith the recommended findings
of the examiner

Mississippi is the only United States flag operator offering a regular
berth service on Trade Route No 20 Pursuant to an extended operat
ing differential subsidy agreement entered into between Mississippi
and the Maritime Commission on April 5 1950 effective January 1

1947 Mississippi operates the following subsidized services on Trade

Route No 20 not fewer than 17 and not more than 20 sailings per

year with three C3 S1 BR1 type combination passenger and freight
vessels nor fewer than 16 and not more than 20 sailings per year with

five 02 type cargo vessels and not fewer than 10 and not more than

12 ailings per year with three C1 A type cargo vessels all on the

service designated as Line A ofTrade Route No 20 which is described
in the subsidy agreement as follows

I The agreement of April 5 1950 extends the original Long Range SubsIdy Agreement
of December 31 1937 with thIs operator to DeCmber 31 1957
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u S GulfPorts East Coast South America

Between New Orleans and other United States Gulf ports and ports on the
East Coast of South America with the privilege of calling at Puerto Rican pOrts
to load and discharge cargo to or from East Coast of South America ports and

with the further privilege of making calls at Martinique outbound and Trinidad
inbound provided that neither freight nor passengers shall be carried between
United States ports and Martinique or between Trinidad and United States ports
except with prior privilege of making calls on bqth outward and inward voyages
with both cargo and combination passenger and cargo vessels at other West

Indies ports with the prior consent of the Administration

The above mentioned combination vessels are the only ones presently
under consideration They began operations on Trade Route No 20
as follows Del Norte November 1946 Del Sud February 1947 Del
Mar April 1 1947

These vessels are of9 627 deadweight tons have dry cargo bale space
of 455 202 cubic feet refrigerator space of 61 390 cubic feet accommo

dations for 119 passengers and maintain an average speed of 17 5
knots

4s we have recently stated in Review of Grace Line Subsidy Route
4 F M B 40 the questions presented in the notice ofhearing relate

to the appropriate sections of the Merchant Marine Act 1936 as

amended as follows question 1 to section 601 a 1 question 2 to
section 602 and question 3 to section 601 a 4 The primary ques
tions thus raised are whether the subject combination vessels of Mis

sissippi have encountered substantial foreign flag competition on

Trade Route No 20 since January 1 1947 and whether an operating
differential subsidy for such vessels is necessary to meet foreign Bag
competition and to promote the foreign commerce of the United States
in furtherance of the purposes andpolicy of the Merchant Marine Act
1936 as amended

General traffic data The basic traffic statistics received in evidence
indicate inter alia that 1 during the years 1948 1950 and the first
half of 1951 foreign flag vessels carried approximately 40 percent of
the total cargo movement on Trade Route No 20 2 competition for

passengers from foreign flag vessels operating on Trade Route No 20
has since January 1 1947 been confined to freighters which have
carried about 2 percent of the total passengers moving over the route
from January 1 1947 to June 30 1951 and 3 Mississippi has en

countered some measure of foreign flag competition for passengers
from cruise operations and from vessels operating on Trade Routes
No 1 and No 24

The facts are clear that Trade Route No 20 is and has traditionally
been ofessential importance to the promotion of the foreign commerce
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of the United States Both the cargo and passenger movements on

this route have been substantial from January 1 1947 to the present
Among the commodities shipped outbound on 1ississippi s combina

tion vessels are drugs andmedicines prepared foods fresh fruits auto

mobiles automobJle parts washing machines refrigerators freezers

food machines sewing machines radios canned goods machine tools

cotton piece goods medical equipment and tire fabric The inbound

freight movement includes many South American products such as

coffee which are transported in large quantities The essentiality of

the passenger service is evidenced by the large number of passengers

transported during the period under review Consequently we have

no difficulty in finding that the operation of the subject combination

vessels on Trade Route No 20 is and since January 1 1947 has been

necessary to promote the foreign commerce of the United States

Freight traffic The outbound and inbound cargo carryings on

Trade Route No 20 ofMississippi s combination vessels and freight
ers and of foreign flag vessels for the years 1948 1950 and the first

half of 1951 are as follows

Cargo tonnage expressed in thousands of tons

1948 1950 First half of 1951

Cargo Percent Cargo Percent
Cargo Percent

tonnage tonnage tonnage

MississiPPi TotaL n h h h h 568 60 4 369 53 2 262 65 0

Freighters 408 43 4 261 37 6 178 44 4

Combinations h h h 160 17 0 108 15 6 83 20 6

Foreign flagm h 373 39 6 325 46 8 141 35 0

The figures for 1947 and 1949 are not included since they are not

complete but the evidence indicates that the relative carryings of

Mississippi and the foreign flag carriers during 1949 were not greatly
different from those disclosed above The evidence for 1947 indicates

that the foreign flag carriers transported about 22 percent or 172 000

tons out of796 000 tons

There is no real distinction between the type of freight transported
in the combination vessels of Mississippi and that transported in the

freight vessels The combination vessels do however tend to carry

a greater volume of high value commodities and those for which

speedy transportation is necessary thus accounting for a somewhat

higher revenue per weJght ton On this route as well as on Trade

Route No 2 the combination vessels receive special port privileges
in several foreign ports thus expediting their entry and clearance and
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avoiding the delays suffered by freighters in congested ports See
Review of Grace Line Subsidy Route B supra Gross revenues of the
combination vessels from January 1 1947 to June 30 1951 were
derived as follows

Percent

From freight 23 725 676 73 9
From passengers 8 378 171 26 1

Total 32 103 847 100 0

The record is thus convincing that Mississippi s combination vessels
have from January 1 1941 to the present time encountered substan
tian foreign flag competition for cargo on Trade Route No 20

Passenger traffic The only foreign flag passenger competition
from vessels operating on TraQe Route No 20 is as above stated
confined to freighters During the years 1941 1948 1950 and the
first half of 1951 a total of 13 318 passengers moved outbound and
inbound over Trade Route No 20 of which the combination vessels
of Mississippi carried 10 714 foreign flag vessels carried 316 and
2 288 moved on Mississippi s freighters

In addition to the passenger competition encountered from foreign
flag vessels operating on Trade Route No 20 Mississippi contends
that it is subject to foreign flag passenger competition from three
other sources viz 1 operations on Trade Route No 1 2 opera
tions on Trade Route No 24 and 3 cruise operations

Trade Route No 1 serves United States Atlantic ports and ports on

the East coast of South America Moore McCormack Lines Inc

operates a regular passenger freight service on this route with its
4 Good Neighbor Fleet Foreign flag passenger service is provided by
the Argentine State Line which instituted service in 1950 and 1951
with three newly built combination vessels and by foreign flag
freighters Trade Route No 24 serves the United States Pacific coast

ports and ports on the East coast of South America There are no

regular passenger or combination vessels operating on that route

During 1947 1948 1950 and the first half of 1951 a total of 1 341 pas
sengers moved outbound and inbound on United States flag and for

eign flag freighters operating on Trade Route No 24 of vhich

foreign flag freighters carried 515 and Unjted States flag freighters

carried 826 lVIississippi contends that cruise passengers are not par
ticularly concerned with any definite destination and that conse

quently it has encountered severe competition from all sorts of

foreign flag cruises sailing from ports on the Gulf Atlantic and
Pacific coasts of the United States
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The number of passengers carried to and from the East coast of
South America by foreign flag vessels operating on Trade Routes No

1 No 20 and No 24 during the years 1948 1950 and the first half of

1951 is as follows

1948 1950 1st halfof 1951

Trade Route No 1 North Atlantic uu uu u 1 604 1 323 1 197
Trade Route No 20

OulO
u uuu u uuuuu 122 98 29

Trade Route No 24 Pacific u u u un n 185 160 44

Passengers originating from or destined to various areas in the
United States can of course move through Pacific coast or North
Atlantic coast ports as well as through Gulf coast ports or vice
versa Mississippi solicits passengers on a Nation wide basis and
maintains agency relations throughout the United States as well as

in the principal ports on the East coast of South America Its

foreign flag competitors do exactly the same Unquestionably
the foreign flag vessels operating on Trade Routes No 1 and No 24
and foreign flag cruise ships offer some measure ofpassenger competi
tion to Mississippi on Trade Route No 20 Vhether the above
described foreign flag passenger operations both on and off Trade
Route No 20 standing alone have offered substantial competition
to the subject combination vessels of Mississippi is doubtful and need
not be the basis of findings in this case

Board counsel although concurring in the recommended decision
of the examiner except to his finding that foreign flag competition
for passengers was substantial They contend that such a finding
is llot supported by the evidence and in any event is not necessary
Board counsel point to the fact that 74 percent of the revenue earned

by the combination vessels is derived from cargo carryings and that
the vessels can therefore properly be regarded as predominantly
cargo carrying units and that substantial competition for cargo
constitutes substantial competition for the operation of each ship as

a whole Ve recognize the strength and validity of this argument

and believe that under the facts of this particular case foreign flag
cargo competition is sufficient under the Act to authorize the award

of an operating differential subsidy for operation of the subject
vessels

The payment to Mississippi of an operating subsidy for these

combination vesselneed not rest however on the foregoing analysis
and determination that they be considered predominantly cargo
vessels As we have stated in Review of Grace Line Subsidy
Route supra and in American President Lines Ltd Subsidy
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Route 9 4 F M B 51 it is our opinion that in so far as the question
of foreign flag competition is concerned individual combination

vessels may be treated as an element of an entire fleet serving a route

which integrated fleet of vessels is required to meet the foreign flag
competition there existing

In this case as in the cases referred to in the paragraph next

above there has been a determination that the route is an essen ial

foreign trade route under section 211 a of the Act and that the ves

sels now constituting the Mississippi fleet including the three combi
nation vessels above described are of the type size speed and number

required to enable Mississippi to operate and maintain the service

on the route in such manner as is necessary t meet competitive condi

tions and promote foreign commerce As we said in American Presi

dent Lines Ltd Subsidy Route 29 supra

In establishing a subsidized United States flag service on an essential foreign

trade route the Act does not require or contemplate that this service should

be identical with or even substantially similar to that offered by the foreign

flag competitors thereon such a requirement would not only be contrary to

the purposes and policy of the Act but would in fact allow the foreign flag

competitor to dictate the determinations to be made under section 211 as to

what services should be established on each essential foreign trade route and the

number and types of vessels to be operated thereon by compelling the subsidized

United States flag operator to operate at the level of the foreign flag competition

vVe find therefore that Mississippi in the op ration of its three

combination vessels on Line A 1 of Trade Route No 20 in connec

tion with its freight services on that route has encountered substan

tialdirect foreign flag competition since January 1 1947 and that an

operating differential subsidy to Mississippi for operation of t lose

vessels on Line A 1 of Trade Route No 20 in connection with the

operation of its freight services bn the route is necessary to meet

competition from foreign flag vessels and to promote the foreign
commerce of the United States in furtherance of the purposes and

policy of the Merchant Marine Act 1936 as amended

CONCLUSIONS

The Board therefore concludes that The competitive conditions

encountered by the subject combination vessels of Mississippi Ship
ping Company Inc since January 1 1947 do not warrant any modi

fication of the operating differential subsidy contract with this

operator for Trade Route No 20

Sgd A J ViIlianls

Secretary
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No S 28

J11IsSISSIPPI SHIPPING COMPANY INC OPERATING SUBSIDY DIFFEREN

TIALS V ITH RESPECT TO COMBINATION PASSENGER AND FREIGHT

VESSELS OPERATED ON TRADE ROUTE No 20

1 Operation of combination passenger and freight vessels by Mississippi Ship
ping Company Inc on Service 1 of Trade Route No 20was required to meet

foreign flag competition and to promote the foreign commerce of the United

States during all of the period between January 1 1947 and the present
date

2 Such competition was substantial direct foreign flag competition both parallel
and non parallel during such entire period

3 Extent to which payment of subsidy is necessary is the amount which would

apply if Mississippi s combination vessels were operated under foreign reg

istry and

4 Each of such combination vessels for purposes of subsidy should be regarded
as a single operating unit

Donald R AIacleay and Joseph M Rault for Mississippi Shipping
Company Inc

JosephA Klausner and EdwardAptaker for the Board

RECOlIlfENDED DECISION OF A L JORDAN EXAMINER

This proceeding was instituted by the Board on its own motion pur
suant to Title VI of the Merchant J1arine Act 1936 as amended for

the purpose of reviewing the operating differential subsidy agreement
of Mississippi Shipping Company Inc with a view to determining
the basis for permanent subsidy rates to be applicable to the C3 com

bination passenger and freight vessels Del Norte Del Sud and Del

Mar operated by the company on Service 1 of Trade Route No 20

D S Gulf East coast South America

Hearing was held pursuant to notices in the Federal Register or

October 5 and November 27 1951 to receive evidence relative to the

following
1 Whether and to what extent the operation of such combination passenger

and freight vessels by Mississippi Shipping Company Inc on Service 1

of Trade Route No 20 was required to meet foreign flag competition and to

promote the foreigu commerce of the United States between January 1

1947 and the present date or any part thereof

4 F M B
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2 Whether such competition if any was a direct foreign flag competition or

b other thandirect foreign ag competition and

3 The extent to which the payment of subsidy in respect to the combination pas

senger and freight service afforded by the operation of the above mentioned

combination vessels on Trade Route No 20 is necessary to place such ves

sels on a parity with those of foreign flag competitors and is reasonably cal

culated to carry out effectively the purposes and pOlicy of the Merchant

Marine Act 1936 as amended

The subsidy agreement No 1Cc 62433 was executed April 5 1950

covering the period from January 1 1947 through December 31 1957

It covers other vessels freighters and another trade route but only
the three combination passenger and freight vessels are here involved

Noone appeared in this proceeding to oppose the agreement under

reVIew

Mississippi Shipping Company Inc hereinafter referred to as Mis

sissippi or the company participated in the proceeding without

prejudice to its contract to cooperate with the Board in the develop
ment and presentation of the pertinent facts relating to the competi
tive situation ofthe company s combination vessels

Trade Route No 20 was found to be one of the essential trade routes

of the United States merchant marine in the United States 1aritime

Commission s fay 1946 report on Essential Foreign Trade Routes

and Services Recommended for United States Flag Operation The

subsidized passenger and freight service on this route is provided
pursuant to the contract under review by three C3 combination pas

senger freight type vessels with 17 to 20 sailings per year Among
the commodities shipped outbound in the combination vessels are

drugs prepared foods automobiles washing machines refrigerators
freezers sewing machines radios canned goods machine tools 1 uxury

items and general cargo Inbound products such as coffee are trans

ported in large quantities The essentiality of the service is indicated

by the substantial freight and passenger carryings effected by the op

eration in the period 1947 to the present as shown by the statistics

herein Thus the operation as to both freight and passenger carry

ings was necessary to promote the foreign commerce of the United

States
Mississippi s three C 3 combination passenger freight type vessels

are of 9627 deadweight tons and have bale cubic dry cargo space of

455 202 feet and refrigerated space of 61 390 cubic feet They have

accommodations for 119 passengers and a rated speed of 16 5 knots

To meet their schedule they are actually operated at an average speed
of 17 5 knots They began passenger cargo operations on Trade
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Route
No

20 as follows Del Norte November 1946 Del Sud Febru

ary 1947 Del Mar April 1947
The company s combination service is operated between New Or

leans and Rio de Janeiro Santos Montevideo and Buenos Aires In
addition the vessels call at St Thomas southbound and at Curacao
northbound Sailings are made every two weeks but every fourth

sailing is effected by a C 2 freighter sailing in lieu of the fourth C3
vessel which Mississippi intends to build eventually Turnaround
time on the voyage is 47 days These ships are granted packet privi
leges in South American ports permitting them to enter and clear
within 24 hours or less This enables the company to maintain a

rigid schedule resulting in the expressed desire of many shippers
that their cargo be transported in these vessels Regularity ofservice
is especially important in view of the Brazilian practice of issuing im

port licenses for all shipments for a limited perioclof time In addi
tion the combination ships succeed in attracting a substantial volume
of way port passengers and cargo because of their regularity

There is no real distinction between the type of freight transported
in the combination vessels and in the freight vessels generally The

combination vessels tend however to carry a greater volume of high
value commodities and those for which speedy transportation is neces

sary This is reflected in a somewhat higher revenue per weight ton

carried by the combination vessels as compared with freight vessel

cargoes The passenger vessels also carry mail which returns a high
revenue but which moves in volumes so small that the overall revenue

per weight ton is not materally affected Inflammables explosives
and certain acids are prohibited by Coast Guard regulations from

transportation aboard passenger vessels The combination vessels

form the nucleus ofMississippi s service to South America

1ississippi s president testified that the company has made an

earnest attempt to carry out its obligations to build up and maintain

both passenger and cargo service believing the one complements the

other that it has been the company s experience that well maintained

passenger service makes satisfied patrons of many who have the direc

tion of exports and imports and that the prestige and the reputati n

for regularity and dependability that flow from the operation of such

a service are of great value in the constant competitive struggle for

freight service It was also testified that the combination service

gives the shippers the opportunity of being aboard and watching
their cargo handled They see how the vessel operates and see the

general efficiency of the line at first hand The company s Chicago
passenger agent testified that the tie up between the freight and pas
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senger business is definite and valuable and many passengers come

through shipping connections l1ississippi has an extensive adver

tising program A representative for the agency handling it in de

scribing the various passenger advertisements emphasized the value
and prestige to the line of its combination vessels in the attraction of

freight traffic

It was testified that the combination vessels on account of their

passenger carriage ope ate on a fast and dependable schedule sailing
on dates announced long in advance and arriving barring accidents
on fixed dates at every port of call that from time to time there has
been acute congestion in the principal South American ports causing
great delays up to 60 days to American freighters but Mississippi s

combination vessels on account of their passenger carriage obtain
immediate berthing privileges and are able to avoid such delays which
is of great value to the importer and exporter that regularity and de

pendability of service enables the exporter to conform to the time
limits of his for3ign import perIlits and of his letters of credit re

ducing the financing involved and that inventories of commodities
imported or exported can be regulated and kept at a lower level be
cause of the certainty of the date when additional supplies will be
delivered The importance of this was emphasized by freight for
warders export traffic managers a coffee importer and others Typi
cally a forwarder testified that his firm shipped eyerything on these
vessels it possible could that without these vessels the Gulf would be
at a distinct disadvantage in comparison with foreign competition
that prevails at the Atlantic coast and that his customers constantly
express a preference for the combination vessels about 80 percent of
hisprincipals requesting that their exports be booked on these vessels

The Export Traffic Manager Abbott Laboratories Chicago testi
fied that the combination vessel is ofgreat importance to his company
that its use helps them with their distribution and inventories and
that if they had to revert to complete freighter operations from New
Orleans they would quickly survey the probability of sending all
their cargo via New York for passenger ship handling The business
of that company in South America during 1951 totaled around
5 000 000
The Traffic l1anager in charge of imports and exports for Sears

Roebuck testified that his company ships to their stores in Rio de
Janeiro and Santos some 10 000 items including furniture household
appliances wearing apparel plumbing and roofing supplies that
they feel there is a very definite advantage in using these vessels be
cause they know when the vessels are sailing and reaching destinations
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and can make necessary arrangements to have their merchandise
aboard This he says is invaluable in controlling inventories and

they feel that use of these vessels has contributed to the success of

their South American venture Sears he stated occasionally uses the

Lloyd Brasileiro line for shipments to Brazil because the Brazilian

authorities charge against the dollar limit in the import license only
the value of the commodity whereas if the shipment is on an Amer

ican vessel the dollar freight is also charged against the amount in

the import license l esulting in less goods imported under the same

license

A New Orleans coffee importer testified that about 2 000 000 bags
of coffee are annually brought into New Orleans from Brazil that

he imports from Brazil through New Orleans annually about 300 000

bags of coffee of a value of about 20 000 000 vVhile he uses all the
lines in the service he prefers Mississippi s c mbinaiion vessels for
the same general reasons of dependability reduction of inventories
and lessened dollar investment thereby brought about and he tries
to ship as much as he can by the combination vessels

The C3 combination vessels have averaged greater revenues per
weight ton ofcargo than the 0 2 or 0 1 freight vessels During all
the voyages completed by the C3s from January 1 1947 to June 30
1951 the gross revenues were as follows

Percent

Freigbt 23 725 676 73 9

Passenger 8 378 lv1 26 1

Total 32 103 847 100 0

The ratio of freight revenues to passenger revenues is about 3 to 1

Foreign flag competition cargo Mississippi s principal foreign
flag competitors operating substantially parallel are as follows

1 Brazilian Line Lloyd Brasileiro operating several types of

vessels of which the newest are comparable in their general charac
teristics to Mississippi s C2s They have length 425 feet beam 65

feet horsepower 6 600 speed 15 5 knots cubic capacity 400 000 cubic
feet reefer capacity 16 000 cubic feet and deep tanks for oil A sail

ing frequency ofevery two weeks is attempted but not met The fol

lowing table shows the number of sailings on Trade Route 20 by this
line during part ofthe period under consideration
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I Sailings Sailings
outbound inbound

1st half 1951
h n n

1950 n n n
n n n h

l

6
14
26

3

10

18
20
3

1 Sailings include only those in which passengers were carried since thereports required at that time were
limited to such sailings

The usual itinerary of this line on Trade Route 20 extends be
tween Gulf ports and Brazilian ports as far south as Rio Grande

Calls frequently are made at United States Atlantic ports The
estimated average turnaround time for all foreign flag Trade Route

20 operations is 94 days This line has developed substantial traffic

between the United States and Brazil

2 There are two Argentine government services Flota l1ercante

Argentine State Line and Dodero Line The former operates gen

erally on Trade Route No 1 but occasionally its vessels are put in

service over Trade Route No 20 Dodero Line is generally used in
Trade Route 20 service It uses Victory type vessels principally
with speed of 17 to 18 knots Their passenger accommodations with

a capacity of 12 are well appointed They average one sailing per
month from Gulf ports and call at Santos and Rio de Janeiro as well

as the Argentine ports
3 Nopal Line Norwegian operates chartered Norwegian vessels

that carry approximately 4 000 tons have a cubic capacity of 270 000
cubic feet a speed of 12 knots and attractive accommodations for a

maximum of 12 passengers The service is not very regular but

since World War IIthe sailings have been about one per month over

Trade Route No 20

The cargo and passenger statistics herein may not always check

out to exactness due to different sources from which obtained and data

for certain periods is not shown because reports for such periods
had not been processed at date ofhearing

The following table shows the volume of cargo carryings of Mis

sissippi and foreign flag operators on Trade Route 20 during the
calendar years 1948 1950 and first 6 months of 1951 in cargo tons of

2 240 pounds
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OUTBOUND AND INBOUND

Total carryings Uh uu hun n

Mississippi totaL n u u u u u

Com bination ships J
u

un
u

Freighters u
u u un hh U

Foreign flag shipsh uuuhuunu n

OUTBOUKD

Total carryings h
h

h h u n

Mississippi total n u n n n

Combination shipsu unnnunu

Freighters u u Uu n u

Foreign nag shipsuu uh hu nhn h

INBOUND

Total carryings n n h n u n

i fississippi total

Combination shipsmhuh u nu

Freighters

Foreign flag ships U nu n u u u

ICargo
Sailings tonnage

000

TABLE 1

1948

231 941 7

Sailings

1950

Cargo
tonnage

000

205 695 2

1st 6 months 1951

Sailings
Cargo

tonnage
000

89 403 3

103 369 5 49 212 1128 568 1

39
64

108 4
261 1

19
30

83 2
178 9

102 325 6 40 141 2

39
89

160 0
408 1

108 411 5 42 229 2

52 176 5 24 142 9

103 373 6

20 48 1
32 128 4

56 234 8

9
15

41 0
101 9

97 283 7

18 86 1

132 604 7

51 192 8

47 174 1

19
32

60 2
132 6

25 119 0

68 311 9

46 90 7

10
15

42 1
76 9

22 55 0

20
48

83 9
228 0

Mississippi s combination vessels are also in competition for freight
with foreign flag vessels plying between the ports served by the

company on the East coast of South America and ports located on

the Atlantic and Pacific coasts of the United States Trade Routes

and 24 This competition although not parallel is characterized

as direct competition and while there are no cargo statistics of record

witnesses representing shippers in the mid continental area of the

United States testified that in the absence of Mississippi s combination

vessel service to and from the Gulf a larger amount of the mid con

tinent area traffic would move viaother ports
Computations from the figures in Table 1 above reveal that the

following were the percentages of the total freight movement trans

ported by foreign flag line vessels on Trade Route No 20

64 292 7

Inbound
Inbound Outbound and

Outbound

Percent Percent Percent
1948 24 48 39 5
1950

ist iimor t hsY
32 57 46 8

1951 32 38 35 0
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On thebasis of the foregoing it must be determined whether in the

transportation of cargo Mississippi was required to meet direct for

eign flag competition One of the mandatory provisions of the Act

section 603 b is that the amount of subsidy must be reckoned in the

light ot substantial competition Thus some measurable degree of

real competition must exist The competition relied on must meet

the criterion of substantiality What substantial competition
would be in any particular case would necessarily depend upon the

facts but in every case it would have to be competition which has a

measurable and significant economic effect upon the United States

operator AJthough Mississippi is the major single operator in the

carriage of freight on Trade Route 20 the parallel foreign freight
line operators carried 39 5 percent 46 8 percent and 35 percent of the

total cargo in 1948 1950 and the first half of 1951 respectively The

volume ot such c rryings by foreign lines is sufficiently great to have

had a considerable competitive impact upon Mississippi Further

some of the success of the foreign flag lines in attracting traffic is

attributable to restrictive practices put into effect by theSouth Ameri

can governments thereby accentuating the effect upon Mississippi s

operations Some of such practices are a requirement that all

freight for national entities be carried on the ships of that nation

some of the entities in Argentina for instance being railroads air

lines water gas and electric plants surface transportation and sub

ways credit arrangements through the Argentine Central Bank par

ticularly in respect of agricultural implements and road machinery
preferential berthing for their freighters port dues and disparities
in pilotage and harbor dues and consular charges The principal con

sular charges are made in Brazil where half of the consular fee is

remitted if the traffic moves in Brazilian ships It was testified that

if Mississippi absorbed half of the consular fees as is done by the

Brazilians it would have cost about 150 000 in 6 months

The effectiveness of the restrictive practices referred to is indicated

by the testimony that southbound in 1948 Mississippi with 45 sailings
to Argentine ports carried about 48 percent of the traffic while for

eign flag vessels with 22 sailings carried about 51 percent and in

1950 Mississippi with a total of 43 sailings carried only 20 percent
of the Argentine traffic while foreign flag vessels with 34 sailings
carried 80 percent

Had the competition herein described not existed Mississippi un

doubtedly would have had a much more satisfactory utilization of its

eombination vessel cargo space
It is clear from the foregoing that in the transportation of cargo
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Mississippi s combination vessels were required to meet substantial

direct foreign flag competition from the beginning of the service to

the present time

Passenger tr ffic The company s combination vessels are equipped
with first class accommodations for 119 passengers All cabins are

air conditioned and luxuriously appointed
Insoliciting passenger traffic Mississippi is represented in the west

ern States by an agent the General Steamship Corporation at San
Francisco The northern and mid western States are under the juris
diction of a Chicago office the southern and eastern States are served

directly through the home office at New Orleans and the South Ameri

can territory is served through a subsidiary Delta Line Inc which

maintains passenger offices at Rio de Janeiro Santos and Buenos

Aires In addition Mississippi maintains agency representation in

Sao Paulo IVlontevideo and Recife Each of the offices in the United
States and in South America functions as a supervisor of relations
with local travel agents Typically such travel agents sell for a great
number of shipping companies and provide the public with general
travel counsel and facilities through which all kinds of travel accom

modations are furnished 1ississippi is represented by about 2 000
such agents in the United States In South America it has similar

representation in the major cities but to a smaller extent It also
has representatives in Canada Cuba Guatemala Hawaii and 1exico

Travelers on Mississippi s combination vessels may be regarded as

being in two broad categories those who travel as pure vacationers
and those whose affairs require a trip specifically to a South Ameri

can destination There are some travelers in the former category
to whom the destination of a cruise vessel is said not to be a controlling
factor in their choice Other considerations such as duration of voy

age cost of accommodations reputation of the ship itself its enter

tainment and atmosphere seamanship port of departure climate of

destination territory and alternative methods of return travel might
in such cases control the traveler s choice as between a Mississippi
cruise and other cruises or destinations

1ississippi s combination vessel passengers are drawn in varying
degrees from all areas of the United States The number of passen

gers carried in these vessels during the period of record is represented
in the following table
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TABLE 2

Southbound Northbound
Percent

Voyages Interme of spacediate
Cruise One way Cruise One way

uti1i ed

First half 1951 u u 9 240 426 240 296 498 74 8
1950 h h oou 20 531 1 069 531 779 1 141 61 2
1949 19 481 1 159 481 972 1 020 68 4
1948 uh 20 631 1 198 631 1 151 1 011 75 9
1947 uoo 00 00 00 00 16 489 1 022 489 I Of 9 1 073 80 4

TotaL u
u u 84 2 372 4 874 2 372 4 257 4 743

The following table represents the number of unsold cabins on

sailings for the period 1947 through the first half of 1951

TABLE 3

Southbound Northbound

Total Average Total Average
pervoyage per voyage

1st half 1951 9 voyages U h
u 00 Uu 53 5 9 98 10 9

1950 20 voyages U u u
u u u u 75 3 75 181 9 05

1949 19 voyages u u u
u n U 41 2 16 95 5 0

1948 20 voyages U U u u 00 n
u u 6 30 7 85

1947 16 voyages n 00 00 2 13 4 25

TotaL 177 395

Individual voyage records show thatthe greatest numbers ofunsold
cabins occur in April and May sailings southbound and in August
and September northbound A scarcity of dollars in Argentina has
been reflected in lower northbound ticket sales in that country in 1950
and 1951

Mississippi s advertising budget for 1951 was about 150 000 and
it will be about the same or slightly more for 1952 to include 12 in
sertions in an Argentine publication Mississippi s advertisements

appear in national newspapers published in such cities as New York

Chicago Los Angeles San Francisco Cleveland Houston Dallas
Kansas City St Louis and manr other places throughout the nation

They also appear in national magazines such as Holiday Time News
week and Esquire

The Argentine State Line is embarking upon an advertising cam

paign of similar scope using many of the same newspapets and maga
zinesas is Mississippi Also its brochures are widely distributed

by travel agents throughout the country Their vessels have been
in operation only a short time but the influence of their competition
is beginning to be felt
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The principal initial implct of the Argentine competition has been

on the northbound traffic of Mississippi llnd proportionately that has
suffered a notable reduction since the introduction of the new com

petitive service reflected in the comparison of northbound and south
bound traffic During 1948 and 1949 n1ississippi s passenger traffic
was well balanced but during 1950 and the first half of 1951 it be
came predominantly southbound

Mississil pi s operating resuUs financial The following table
shows the estimated net operating profits losses before subsidy
taxes on income and recapture of the company s combination vessels
for the period under consideration

TABLE 4

rota Freight Passenger

1st half 1951 9 voyages u U n n u U un u n
n 522 509 63S 689 111l ISO

1950 19 voyages m n n
un n n h n n

h 51S 746 354 511 64 235
1949 20 voyages u

no no hu n h n 70 032 59 439 S9 407

m 1 126 756 1 OS2 5 0 44 246
1 687 461 1 74S 859 61 398

With the exception of 1950 the above table shows that the operation
of the combination vessels resulted in an overall profit in the trans

poration of both passengers and freight The table also shows that
in the transportation of passengers alone the company incurred a loss
ach year except 1948 However no cost analysis wasmade Instead

the expense categories of stores supplies eqilipment repairs mainte
nance insurance and other vessel expenses wereallocated one third to

passenger operations and two thirds to freight operations This divi
sion is based upon a comparison of the cost of construction of the

passenger facilities approximately 1 000 000 with the cost of con

struction of the vessel as a whole approximately 3 000 000
There is no necessarily consistent relationship between the capital

investment involved in the construction of a vessel and in its regular
operating costs incurred from day to day operation However the

company s auditor testified that he could not find any better basis of

making an equitable proration By employing the same method of
allocation of costs on passenger carriage of its 14 completed combina
tion vessel voyages in the first three quarters of 1951 Mississippi shows
an average loss before subsidy of 19 572

Intermediate or way to way traffic Approximately 7 percent of

Mississippi s passenger revenue is derived from its intermediate or

way to way passenger traffic During the four years 1947 through
1950 the passenger fares from this traffic on the company s combina
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tion vessels totaled 492 525 Mississippi has foreign flag competition
for this intermediate traffic and the revenue the company derives from
it has a substantial effect upon its nnancial results and upon subsidy
recapture However this intermediate or way to way traffic is not

within the meaning of foreign commerce of the United States sec

tions 905 a and 601 a of the Act and it is not included in the
further findings herein

Foreign flag competition passenger This falls in the categories
of parallel competition between the South American ports and the

Gulf nonparallel competition between the South American ports and

ports on the Atlantic and Pacific coasts of the United States and
cruise competition from ports on the Atlantic Gulf and Pacific coasts
of the United States and on the East coast of South America

Prior to World Val II parallel competition was provided north
bound by vessels of the Japanese flag as part of their round the world
service In December 1951 the Japanese line Osaka Shosken Kaisha
made application for admission to the northbound conferences em

bracing operations from the East coast of South America to United
States ports including New Orleans Galveston Houston and Los

Angeles with ten freighters having a capacity of not more than 12

passengers each

A combination vessel Jose Alenendez of Argentine flag made its
lastsailing on Trade Route 20 in January 1947 from New Orleans with
97 first class passengers In1947 Argentina launched upon a building
program constructing new combination vessels similar to those oper
ated by Mississippi with the announced intention of putting them
into the South America Gulf service Since their construction how

ever the vessels have been operated in the service from New York
to the East coast of South America

The foreign flag lines use only freighter vessels in their operations
on Trade Route 20 as hereinabove described Brazilian Line s newer

vessels with only two small cabins can carry only four passengers
comfortably Its older vessels carry 12 passengers The Argentine
Line vessels have space for 12 passengers with well appointed accom

modations Similarly the Nopal vessels have attractive accommoda
tions for a maximum of12 passengers

The following table shows the number of passengers carried and

sailings made inbound and outbound separately by United States
and foreign flag freighters and combination type ships in liner serv

ice on Trade Route No 20 during the calendar years 1947 1948 1950
and the first half of 1951
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TABLE 5

United States nag ships

Total Mississippi Shipping Co Foreign
nag ships

Total ICombinn Freighterstion

1947
Outbound

Number of sailings u u uu u 83 73 16 57 10

Number of
passengers

u oo oo 2 100 2 051 532 5 9 49

PereenL 00 n 00 00 U 100 0 97 7 73 0 24 7 2 3

Inbound
Number of sailings u oo n UUU 65 58 14 44 7

Number of passengers 0000 00 00 00 751 733 1 368 365 18

Percen
t

00 n 00 100 0 99 0 78 1 20 9 1 0

1948
Outbound

Number of
sailings

uu uu uu 86 61 20 41 25
Number of passengers n nU 2 287 2 223 854 369 64
PercenL nU 0000 00 u 00 0 97 2 81 1 16 1 2 8

Inbound
Number of sailings un 0000 n n 70 59 19 40 11

Nurn berf passengers U 00 00 U 00 2 103 2 045 1 714 331 58

PercenLn 0000 00 u 00 00 00 100 0 97 2 81 5 15 7 2

1950
Outbound

Number of sailings 0000 00 00 n 71 52 20 32 9

Numberof passengers n oon 1 997 921 1 623 298 76

Percent 00 n
00 u 00 00 00 100 0 96 2 81 3 14 9 R

Inbound

Number of sailings un n n 58 49 III 30 Q

Number of passengers n n n n 1 537 1 515 331 184 22

Percent
00 00 u 00 00 00 100 0 98 6 86 6 12 0 1 4

Outbound
1951 1st half

Number ofsailings u uu oo oo 27 24 9 15 3

Num bel of
passengers

00 n 825 814 6 3 31 11

PercenL u 0000 00 00 n 00 00 00 0 98 7 82 8 15 9 1 l

Inbound
Number of sailings oou 00 00 31 25 10 5 6

Number of passengers u 00 00 00 00 718 700 609 91 R

Percentu u u n 00 00 100 0 97 5 84 S 12 7 2 5

Comparison of percentages of occupancy of passenger accommoda

tions available on Mississippi s combination vessels with percentages
of its foreign flag competitors on Trade Route No 20 is as follows

Iississippi Foreign

1947 00 nm 00 n m 00 nlbt I 2 t
1948 mm u nbtob l d 5 t
1950

Outbound 68 3 u u oo u u

00 n 00 n
n

Inbound 58 9 uu nU 00 n

1951 1st
haIO

um oo

Outbound 66 800 uuun U U

Inbound 514 00 00 0000 00

Outbound 49 5
Inbound 41 9
Outbound 26 0
Inbound K3
Outbound 894
Inbound 71 0
Outbound 8 7
Inbound 76

In addition to the foreign flag passenger competition on Trade

Route No 20 described above Mississippi had passenger competition
from three other sources namely the foreign flag operations on Trade
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Route No 24 Trade Route No 1 and cruises hereinafter separately
described

Trade Route No 934 U S PacifW ports East coast South America

Brazil Uruguay and Argentina is served by both American and

foreign flag freight vessels and no passenger vessels are used in line

operations thereon A comparison of the United States and foreign
flag passenger carryings on Trade Route No 24 is shown in the fol

lowing table

TABLE 6

1947 1948 1950

Sail Passen Sail Ipassen sau p n

ings gers ings gers lllgS gers

35 243 58 382 90 525

18 117 28 197 56 365

17 126 30 185 34 160

52 43 31

19 123 25 170 39 265

10 64 15 120 28 210

9 59 10 50 11 55

48 29 21

16 120 33 212 51 260

8 53 13 77 28 155
8 67 20 135 23 105

W toI
I

Jan June1951

ail IpassculllgS gels

OUTBOUND AND INBOUND

a Totalcarryings un n n

b United States flag ships n

c Foreign flag shipsn n nn

Percent c of a n

32 191

23
9

147
44

23

OUTBOUND i
a Totalcarryings n n

n

b United States flag ships n nn

c Foreign flag ships n n

Percent c of a n n nn n

17 101

12
5

85
16

16

INBOUND

a Total carryings nn n n

b United States flag ships
c Foreign flag shipsmn n

Percent c of a mn nn
nu

15 90

11
4

62
28

3

Trade Route No 1 U S Atlantic ports East coast South America

Brazil Uruguay Argentina has a passenger s rvice by Moore Mc

Cormack Lines Inc and Argentine State Line hereinafter referred

to as J101mac and ASL respectively
J10rrnac operates three combination vessels with capacity of about

350 first class passengers and about 50 cabin class passengers each

comprising the Good Neighbor Fleet Cruises are advertised in the

United States and Canada South American ports of call are Buenos

Aires J1ontevideo Santos Rio de Janeiro and recently Punta del

Este occasional calls are made at Bahia The cruises are 38 days
ill duration with a turnaround of 42 days

ASL is the only foreign flag operator providing passenger service

on Trade Route 1 It uses three combination vessels equipped with

single class accommodations for 116 passengers with fares generally
4 F M B



REVIEW OF MISS SHIP CO SUBSIDY ROUTE 20 89

comparable to 1ississippi s The vessels call at the South American

ports of Rio de Janeiro Santos 10ntevideo and Buenos Aires The

first of these vessels made its maiden voyage in June 1950 The other

two were put in service in the latter part of 1950 and in 1951 respec

tively Their passenger carryings to October 15 1951 have been as

follows 19 sailings outbound 999 passengers 19 sailings inbound

686 pasengers Their average percent of occupancy was 43 percent
outbound and 28 5 percent inbound This shows a low degree of
utilization for the vessels in their early voyages but it is too soon to

reach any conclusion as to the ultimate popularity of the service

Mormac s passenger carryings on Trade Route 1 yere as follows

Outbound

Sailings Passengers

22 8 112
26 7 108
24 6 782
13 3 063

Inbound

Sailings Passengers

1948 u n n u u
u n n n n

1949 n n
n n u nn n n

1950 n nh n u
n n n n

1951 1st m mm m umn
u uu u u mu m

19
26
24

13

6 484
6 707
5 570

3 433

The 1951 passenger statistics cover the first 6 months for 1ississippi
and the first 9112 months for ASL In those respective periods
Mississippi carried 683 passengers outbound and 609 inbound and
ASL carried 742 outbound and 580 inbound In the following table

the 1951 period is equalized in the proportion 9V2 months to 6 months

Thus the table compares 1ississippi s combination vessel passenger

carryings on Trade Route No 20 with ASL s passenger carryings on

Trade Route No 1 for the periods shown

TABLE 1

1951

Outbounduu u n u n n

Inbound u n u U u u u u n u

Total n uu u u h u u n u

1950
Outbound uu

Inbound u n un u n uu u n n n n

Total nu u u u u

Total
11 ississippi s ASL s car Percent ear

carryings ryings ried by ASL

1 152 6S3 469 40 7
975 fJ09 31j6 37

2 127 I 1 292 835 39 3

1 880 1 623 257 15 8

1 467 1 331 136 10 2

3 347 2 954 393 11 7

If Mormac s total passenger carryings should be included in the

above comparisons ASL s percentages would be approximately 9 6

and 2 5 for 1951 and 1950 respectively
The vessels of the principal foreign flag operators between the port
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of New York and the East coast of South America fly the flags of

Argentina Brazil Great Britain Denmark Netherlands Norway
Panama and Sweden The volume of their passenger carryings in

that trade is shown by the following table

TABLE 8

Sailings Passengers Arrivals
Passengers Total

out south in north passengers

1951 9 months nn m mnn 164 1 042 165 853 1 895

1950 n n n n n
n n n 197 711 217 512 1 223

1949 n n
uo 0 u n n u n 0 213 569 223 557 1 126

1948 noun
n n nun n n on n u n n 287 974 289 630 1 604

Total u u u n n u 861 3 296 894 2 552 15 848

11947 figures are incomplete butshow at least 814 passengers carried during the year

Consolidating the known foreign flag carryings for the periods
available results in the following
TABLE 9 Foreign Flag Sailings An ivals and Passenger Oarryings Between

New York and United States G1tlt and Pacific Ooast P01 tS and the East Ooast

of Sottth America

Sailings Passengers Arrivals Passengers Total pas

southbound northbound scngers

1951 n2
29Gulf

n
u n 0 u 0 n 0 u n

u n 3 11 6 18

Pacific n 0 u 0 n 0
n u 5 16 3 28 44

New Yor u n 0
u n 0 u 104 658 104 539 1 197

TotaL n 0 112 685 113 585 1 270

1950

Gulf uuu

uu u uu 19 76 9 22 98

Pacific n u 8 55 20 105 160

New Yarkuu n 0 n n 0 u n n 197 711 217 512 1 323

Total 0 224 842 246 639 1 581

1948
Gulf u

o n u n
u n n 25 64 11 58 122

Pacific u
0 0

0 n 9 50 20 135 185

New York u u u nu
n un n 287 974 289 630 1 604

l otal n 0 n 321 1 088 320 823 1 911

Comparison of the totals in the foregoing table to Mississippi s car

ryings shows that the foreign flag passenger carryings between all

United States coasts and the East coast ofSouth America constituted

45 6 percent in the first half of 1951 30 1 percent in 1950 and 30 8 per

cent in 1948

The following table is a comparison of the sources geographically
of the passenger traffic of Mississippi Mormac and ASL southbound

for the first 6 months of 1951 They are actual as to Mississippi and

Mormac but in the absence of evidence directly bearing on the geo
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graphical origins of ASL s passengers it is assumed that they would

approximate those of Mormac since both services have their main

United States terminus at New York ASL s passengers are allocated

to the appropriate States in the same proportion as Mormac s pas

sengers vVhile the information as to all of the States is of record

only those which provided 1 percent or more of ASL s or Mormac s

total southbound passenger traffic are included in the table

TABLE 10

ASL Mormac l Hssissippi
State

Percent INumber Percent N1I1llber Percent Number

CaIifornia m n 00 00 6 1 29 6 1 187 24 8 165
District of Columbia nn nnnnn 6 6 31 6 6 202 5 3

IlIinois
00 00 0000 00 00 4 3 20 4 3 132 12 6 84

Massachusetts 00 00 00 nn 2 8 13 2 8 86 1 4 9

E
i

f
1 4 7 1 4 43 3 0 20

1 6 7 1 6 49 8 5
61 6 289 61 6 1 887 2 1 14

Ohio
0000 00 n u u 2 1 10 2 1 64 2 5 17

Pennsylvania nn 00 00 n 4 0 19 4 0 123 5 3
Utah 00 00 00 00 1 3 6 1 3 40 1 2 8

Total 91 8 431 W 8 2 813 49 4 328

In the analysis of the effect of the geographical factor upon the

competitiveness between ASL s service and that of M ississippi some

insight may be derived from a comparison of the sources of traffic

shown in the table The northeastern States of New York New Jer

sey Pennsylvania Massachusetts and the District of Columbia to

gether provide 76 6 percent of the ASL and 10rmac carriage or

2 706 passengers and the same States provide 5 3 percent of niissis

8i ppi s carryings or34 passengers
Of the 7 336 passengers carried southbound by n1ississippi s com

bination vessels in 85 sailings in the period November 29 1946 June

30 1951 6 292 originated in the United States and included residents

from each of the 48 States and the District of Columbia nlany of

these passengers both cruise and one way came from New York and

nearby States New York furnished 472 of the passengers on n1is

sissippi s combination vessels including 70 cruise passengers Penn

sylvania 49 including 14 cruise n1assachusetts 83 including 11 cruise

Connecticut 24 including 9 cruise New Jersey 66 including 16 cruise
Maryland 36 including 6 cruise Virginia 65 including 7 cruise and

Ohio 301 including 97 cruise These eight States alone furnished

1 096 passengers

Significantly a large number of passengers come from the Pacific

coast California furnished 1 602 more than any other State and
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the three Pacific coast States California Oregon and Washington
were the source of 1 775

Another heavy source of passengers was Illinois and the surround

ing States Illinois alone furnishing 859 The distribution was wide

spread a similar distribution existed in the origin of passengers
carried on Trade Route No 1 by Mormac

Oruises The evidence shows that for the period January 1 1947

through June 30 1951 Mississippi s cruise traffic provided 2 415 pas

sengers as compared with 4 921 southbound and 4297 northbound

one way passengers and 4 798 intermediate passengers Thus ap

proximately 34 percent of the through passengers were cruise

The 2 415 round trip or cruise passengers originated from every
State except Delaware Idaho New Hampshire and Vermont Some
were from Canada Hawaii Mexico and Cuba Large numbers came

from the Pacific coast from the upper Mississippi Valley and Great

Lakes area and from the North Atlantic coast including particu
larly N ew York

The foreign flag cruise and passenger services which Mississippi
claims compete with its service are of two classes those from United

States eastern ports Boston and New York and New Orleans to

foreign destinations l and those from East coast of South American

ports to foreign destinations principally Europe There are about

12 foreign flag lines so operating with about 18 vessels with capacity
of from 45 to 1 067 passengers each During the period under consid

eration they carried 3 788 passengers inbound and 3 749 outbound

However this is incomplete as the record does not show the number of

passengers carried on several sailings The fares ranged from 210 to

2 400 average about 730 and the voyage durations were from 10

to 164 days average about41 days
Of the foreign flag cruises referred to one was a world cruiseby the

Oaronia British She sailed from New York in January 1950 with

585 passengers drawn from 38 States

Of the total passenger carryings of record by the cruise services re

ferred to a little more than half of the number was carried in and

out of New Orleans on the M VStella Polaris of the Bergen Line

1 Aden Bahia Balboa Barbados Barcelona Bergen Bermuda Bridgetown Brisa

British Guiana Buenos Aires Cadiz Calleo Cap Hattien Cape Town Cartegina Casa

blanca Castros Colania Colon Copenhagen Cuidad Trujillo Curacao Cristobal Dunban

Fort de France Funchal Gothenberg Georgetown Gibraltar Grenada Halifax Havana

Harwick Kingston La Guaira La Havre Lisbon Liston London Malago Martinique

Messina lIombasa Monte Carlo Montevideo Naples Nassau Oslo Palma Punta Del ada

Port Elizabeth Port of Spain Port de Heirro Punta Arenas Rio de Janeiro San BIas

San Juan Santa Lucia Santos Southampton St Croix St Kitts St Pierre St Thomas

St Vincent Tangiers Tillsbury Trinidad Tripoli Triston da Cunha Tunis Valleta Val

paraiso Vera Cruz Willemstad and Zanzibar
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Swedish on 27 voyages over the period or record The capacity or

this vessel is 170passengers This is the only cruise vessel or this type

calling at New Orleans the others calling at Boston and New York

Several or the operators British French Italian Dutch issue

JlUmerous color folders and otherwise elaborately and extensively ad

vertise their services as being de luxe cruises and tours showing sail

ing dates rates and fares Mississippi also widely advertises its

cruise services to Brazil Uraguay and Argentina on its combination

vessels

Officers of the company and other witnesses long experienced and

thoroughly informed on the travel business testified that the foreign
flag cruises referred to provided competition for l1ississippi s combi
nation vessels that short cruises with lay overs or in combination
with other cruises are sold in competition with Mississippi s cruises

and that cruises are competitive one with another regardless of the

portor sailing and regarlless or specific destination

position of Mississippi s counsel They state that the company has

continuously and in strict accord within the terIlls of the contract op

erated its three combination vessels on Trade Route No 20 that dur

ing the period of record in all of the categories or freight and

passenger traffic described these vessels have been subject to continu

ous andkeen foreign flag competition that such competition has been

substantial andthat the evidence adduced in this proceeding sustains

the determinations and findings heretofore made by the Maritime

Commission and rully warrants an independent determination by the

Boardsupporting and establishing the need and propriety of the oper

ating differential subsidy provided in the contract

Position of Board cownsel They state that lIississippi s combina

tion vessel operation was required to promote the foreign commerce

of the United States during the period under consideration that in

the transportation of cargo the operation was necessary to meet sub

stantial direct foreign flag competition during the period under con

sideration but with respect to the transportation of passengers the

operation was not required to meet substantial direct nor other than

direct roreign flag competition in either or all of the categories of

passenger traffic described

YVith respect to the practically parallel competition on Trade Route

No 20 they point out that l1ississippi is the only operator of luxury
combination vessels thereon There are counsel state obviously such

differences between the foreign flag freighter services and l1issis

sippi s combination vessel service as to tend to create two separate
classes or appeal to the traveling public that considerable differences
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exist between the accommodations atmosphere services and facilities

offered that the foreign flag freighters have no fixed itinerary that

the frequency duration and dependability of the services are dis

similar and that differences obtain between the fares Consequently
they state it is probable that only a portion of the foreign flag
freighter passengers would have traveled on Mississippi s combination

vessels had they no other alternative that as to some travelers only
a freighter service would suit their needs or preferences and that in

any event the number of these passengers is insignificant as compared
with Mississippi s carryings pointing out that in 1950 the foreign
freighters carried 3 8 percent of the outbound passenger traffic on

Trade Route 20 table 5 and in the other years less than 3 percent
of the total in either direction Thus in the view of counsel for the

Board Mississippi wasnot required to meet substantial direct foreign
flag competition in the transportation of passengers in its practically
parallel service during the period involved

Board counsel characterize as indirect competition the foreign flag
operations on Trade Route No 24 Trade Route No 1 and the cruises

herein described

As to Trade Route 24 counsel contend as in the case of Trade

Route 20 foreign flag services that there is good reason to regard a

freighter service as not wholly competitive in its passenger operations
with combination vessel service They also contend that the total

foreign flag passenger carriage over Trade Route 24 was insignificant
in comparison with 1ississippi s carryings for instance in 1950 the

carryings were 160 and 3436 passengers respectively tables 5 and 6
and therefore that no substantial indirect competition was provided
by foreign flag operators on Trade Route 24

As to Trade Route 1 counsel state that a no substantial competi
tiolJ existed in the period January 1947 to December 1949 for the

reason that the ASL operation was not then in existence b no

substantial competition existed in 1950 for the reason that the new

ASL service carried an insignificant number of passengers in that

year and c no substantial competition existed in the first half of

1951 for the reason that substantial portions of their respective carry

ings emanate from areas in which the one is virtually free from the

competition of the other and that as to the rest of the traffic ASL s

competitive impact is principally felt by Mormac and not

1ississi ppi
vVith respect to the cruise competition counsel state that the degree

of this varies with the comparability of the destinations rates dura

tions accommodations ports of departure and other factors of the
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respective cruises that cruises on other trade routes cannot attract

travelers whose itinerary is dictated by the dema nds o E business or

personal obligations that as to pure vacationers generally there is

probably an indeterminate number to whom the destination or a

cruise is immaterial that it is only as to a minority or passengers that

competitiveness between cruises is engendered and within that mi

nority it is impossible to identify or measure the elements or competi
tion and that such widespread operations do not constitute competi
tion within the meaning of the act

Board counsel contend that the various foreign flag operations dis

cussed herein taken in the aggregate do not provide substantial

passenger competition
In their position as stated Board counsel suggest two con

siderations

1 Subsidize the freighter aspect of the combination vessel service

but not the passenger aspect
2 Regard the eombination vessel service as a unit and consider the

impact of foreign flag competition upon the total operation thus

should it be determined that substantial competition exists as to the

vessels as a whole the entire unit would then be subsidized
On the question of whether the operation or the vessels was re

quired to meet foreign flag competition in the transportation of cargo
and to promote the foreign commerce or the United States there is no

disagreement It is clear upon the record that the operation of the

combination vessels by Mississippi on Trade Route 20 in the trans

portation or cargo was required to meet foreign flag competition and

to promote the foreign commerce of the United States rrom January
1 1947 to the present time

Concerning the position ofBoard counsel with respect to passenger
competition the Act does not prevent the granting of operating sub

sidy to United States flag vessels merely because they are different or

superior to the foreign flag vessels on the same route nor should the

concept or competition and its substantiality be construed in a way

permitting roreign flag competitors to control the type size speed
and characteristics or vessels of the American merchant marine

In giving effect to operating subsidy under Title VI the basic policy
or the Act should be considered This policy as declarer in section

101 ealls ror the encouragement and maintenance of a privately
owned United States merchant marine sufficient to provide shipping
service on all routes essential for maintaining the flow of

domestic and foreign water borne commerce at all times and capable
of serving as a naval and military auxiliary in time of war or national
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emergency and composed of the best equipped safest and most

suitable types of vessels

There is no requirement in the awarding of subsidy that foreign
flag competitors must carry exactly the same kind of traffic as that

carried by the United States flag operator The policy under Title

VI is to place the operation of the United States flag vessels on a

parity with those of foreign competitors when it is found that the

payment of subsidy is reasonably calculated to carry out effectively
the purposes and policy of the Act Thus the fundamental purpose
is to place Unitlid States flag transportation on a parity with foreign
flag transportation not to set apart certain kinds of traffic and weigh
each kind against the foreign flag competition for it For example
in a freight service where the United States flag vessel has tanks or

reefer space and the foreign flag competitor does not the United
States flag operator should be subsidized for its whole operation
Similarly with respect to combination vessels if there is substantial

competition from foreign flag transportation the subsidy to the

United States flag operator should not be reduced because the foreign
flag competitor carries only a limited number ofor even no passengers

In fixing the subsidy under section 603 b of the Act it is provided
that the Board shall consider such items as to which the United States

operator is at a substantial disadvantage in competition with vessels

of the foreign country whose vessels are substantial competitors
of the vessel or ve sels covered by the contract There is no require
ment under that section that the foreign flag competitor offer a service

which is substantially similar to that offered by the United States flag
operator In fact the differential is to be computed under section

603 b not by using an actual foreign flag vessel as the basis for

foreign costs but by estimating such foreign costs if the vessel or

vessels to be subsidized were operated under the registry of a foreign
country whose vessels are substantial competitors of the vessel or

vessels covered by the contract

Upon consideration of these factors of purpose and policy and the
statistics and testimony ofcompany officials and other witnesses sum

marized herein it is concluded that the foreign flag passenger com

petition described herein both parallel and nonparallel was substan

tialand direct and the company s combination vessels were required to

meet it during all of the period from January 1 1947 to the present
date and for subsidy purposes each of the combination vessels should

be regarded as a single operating unit
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REcoMMENDED FINDINGS

The Board should find

1 That the operation or the three combination passenger and

freight vessels by Mississippi Shipping Company Inc on Service 1

of Trade Route No 20 was required to meet foreign flag competition
and to promote the foreign commeIce of the United States during all

of the time between January 1 1947 and the present date

2 That such competition for cargo and passengers parallel and

nonparallel was substantial direct foreign flag competition during
such entire period

3 That the extent to which the payment of subsidy in respect to

the said combination vessels is necessary to place them on a parity
with those of foreign flag competitors and is reasonably calculated
to carry out effectively the purpose and policy of the 1erchant 1arine

Act 1936 is the amount under section 603 b of the Act that would

apply if the combination vessels were operated under the registry of
the foreign countries whose vessels are substantial competitors that

operate or have operated on Trade Route No 20 since January 1
1947 and

4 That for purposes of subsidy the combination vessels should not

be divided into the freight part and the passenger part and then these

parts be treated separately but each of the vessels should be regarded
as a single operating unit
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No 724

CONTRACT RATESNORTH ATLANTIC CONTINENTAL FREIGHT
CONFERENCE ET AL

Submitted September 26 1952 Decided September 29 1952

qhe Board has authority to direct the North Atlantic Continental Freight Con

ference to hold in abeyance its proposed dual rate system pending an investi

gation by the Board under section 22 of the Shipping Act 1916 as to whether

the differential in rates of the proposed system is arbitrary or unreasonable

For the conference to put its dual rate system into effect prior to thecompletion
of the Board s investigation of the proposed system would result in detriment
to the commerce of the United States Irreparable injury to the conference
would not result by requiring it to hold its proposed dual rate system in

abeyance pending the Board s investigation

REPORT OF THE BOARD ON MOTION

This matter is presented on motion of North Atlantic Continental

Freight Conference herejnafter called the Conference and its

several members filed September 19 1952 for an order to tile effect

that 1 the Board has no jurisdiction or lawful power to request or

direct holding in abeyance the effectiveness of the contract rate system

1 North Atlantic Continental Freight Conference Agreement No 4490 was first approved
by the Assistant Secretary of Commerce on August 24 1935 and now includes the follow

ing transatlantic carriers
A S T Ludwig lfowinckels Rederi Cosmopolitan Line
Black Diamond Steamship Corporation
Campagnie Generale Transatlantique
Compagnie Maritime BeIge S AI Compagnie Maritime Congolaise S C R L Joint

Service

The Cunard Steam Ship Company Limited Cunard White Star
Ellerman s Wilson Line Ltd Wilson Line

A P Moller Maersk Line Joint Service of Dampskibsselskabet af 1912 A S A S

Dampskibsselskabet Svendborg
Mediterranean Lines Inc Home Lines

N V Nellerlandsch Amerikaansche Stoomvaart lIaatschappij Holland Amerika Lijn
South Atlantic Steamship Line Inc

United States Lines Company United States Lines

Waterman Steamship Corporation
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proposed by the Conference to go into effect on October 1 1952 and

2 the Board in the exercise of its discretion should in any event not

require that the system be held in abeyance because irreparable dam

age would be caused to the Conference members should they comply
The Conference on September 4 1952 filed with the Board notice

of a proposal to initiate a system of dual rates effective October 1

1952 under which a differential of 10 percent is to be allowed shippers
who enter into contracts to patronize members of the Conference
exclusively under the rate charged those who do not enter into such

contracts On September 15 1952 pursuant to section 22 of the

Shipping Act 1 16 hereinafter called the Act the Board insti

tuted an investigation on its own motion to determine whether the

differential in rates of the proposed system is arbitrary or unreason

able and the lawfulness of the proposed system of dual rates under
section 15 of the Act Contemporaneously with instituting the in

vestigation the Board addressed a letter to Mr C R Andrews Chair
man of the Conference calling attention to the fact that the Board

already had under advisement the adoption of a procedural rule gov
erning the initiation or modification of dual rate systenls by confer

ences and that notice that this proposed rule had been published in
the Federal Register on July 31 1952 inviting comments on orbefore

September 19 1952 The letter concluded

The North Atlantic Continental Freight Conference is therefore requested to

hold its proposed contract system in abeyance until the Board s further direction

Assurance of compliance herewith should be filed with the Board not later than

the close of business September 20 1952

The Conference s motion above described was thus filed as a chal

lenge to the BoaId s authority to reqnest or direct that the system be
held in abeyance and the status quo maintained pending the inquiry
thus instituted by the present proceeding rhe rilotion was set down
for prompt hearing on September 24 1952 and at the request of the

Conference the Board relieved the Conference from assurance of com

pliance on the September 20 deadline

Hearing washeld on S ptember 24 1952 Argument in support of

the motion wasmade by counsel for the Conference and in opposition
to the motion by counsel for the Board Counsel for the Department
ofCommerce the Department ofAgriculture the Anti TrustDivision

of the Department of Justice and Isbrandtsen Company Inc inter

veners also argued against the motion and all parties were given an

opportunity to file briefs not later than September 26 1952

In order to have a proper understanding of the motion and of this

proceeding some background is necessary As far back as October 1
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1948 the Conference members gave notice to shippers in the North
Atlantic trade of a proposed dual rate exclusive contract system
Before the effective date thereof Isbrandtsen filed suit in the United

States District Court for the Southern District of New York against
the Conference and a similar Westbound Conference for an injunction
against the institution of the system on the ground that the system
was unlawful being in violation of vari ous provisions of the Act
The District Court granted a temporary injunction restraining the

Conference carriers from instituting the system conditioned upon
Isbrandtsen prosecuting before the Maritime Commission a complaint
challenging the validity of the system Isbrandtsen 00 Inc v

U S A et al 81 F Supp 544 Such complaint was filed and this

Board as the successor of the Maritime Commission after full hear

ing on December 1 1950 issued its report Docket No 684 18
brandtsen 00 v N Atlantic Oontinental Frt Conf et al 3 F M B

235 approving the system with slight modificabon Thereafter 1s
brandtsen again brought suit in the same District Court to enjoin and
set aside the order of the Board so far as it approved the provisions
of the Conference agreement establishing the dual rate system The

District Court in March 1951 granted a permanent injunction against
the establishment of the proposed system holding that the spread
between the contract and noncontract rates was arbitrarily deter

mined and therefore arbitrary and consequently unlawfully dis

criminatory between shippers and a violation of the Act Isbrandtsen

Co Inc v U S A et al 96 F Supp 883 On direct appeal to the

Supreme Court of the United States the decision of the District Court

wasaffirmed by an equally divided court A S J Ludwig Mowinckels
Rederi et al v Isbrandtsen 00 Inc et al 342 U S 950 1952 The

Conference s basic conference agreement now in force approved by
our predecessor the Assistant Secretary of Commerce on August 24

1935 pursuant to section 15 of the Act authorized the conference

members to establish uniform freight rates and expressly authorized

the Conference to provide for dual rates in the following language

The Conference may provide specific contract and noncontract rates in an

effort to stabilize rates and permit of forward trading for the common good of

the Members and Exporters and the permanent Chairman and or Secretary is

hereby empowered to negotiate and execute such contracts as may be authorized

by the Conference Power to negotiate and or execute contracts on behalf of

the Members may also be delegated to a member or group of members as condi
tions in the opinion of the Conference may warrant

The validity of dual rates and the exclusive patronage contract

system has from time to time since the passage of the Act been chal
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lenged both in the courts and before our predecessors Decisions on

the point were reviewed in our report in Docket No 684 8upra
However prior to the decision of the District Court in March 1951

the system had not been challenged or held invalid on the ground that

the spread between the contract and noncontract rates was arbitrary
01 unreasonable Investigation of our records made after the Dis
trict Court s decision showed that there were 98 active conferences

subject to the Board s jurisdiction which were authorized to establish
uniform rates by reason of the fact that their conference agreements
permitting such action had been approved by the Board or its pred
ecessors pursuant to section 15 of the Act Of these it was found
that 64 conferences made use of the dual rate system in one form or

another and that there was no uniformity as to the spread between
contract and noncontract rates where the system was used Accord

ingly after some study the Board acting pursuant to section 15 of
the Act section 204 of the 1erchant 1arine Act 1936 and section

3 of the Administrative Procedure Act instituted a rule making
procedure looking to the adoption of a rule which would require
conferences proposing to initiate or modify any dual rate system
to give to the Board 60 days advance notice together with a statement

containing a the proposed spread or differential between con

tract and noncontract rates b the effective date of the institution
of the system c the reasons for the use of the system in the partic
lllar trade involved and the basis for the spread or differential be
tween the rates and d copies of all contracts pertaining thereto
and similarly would require conferences which at the time of the

promulgation of the proposed rule were using the dual rate system
to supply similar information within 60 days after the effective date
of the rule The form of the proposed rule was duly published in
the Federal Register on July 31 1952 inviting interested parties to

file statements and comments thereon on or before a date which was

ultimately fixed as September 19 1952 The Board contemplated
consideration of any comments which might thus be elicited and in
due course the promulgation of a rule which would result in supplying
the Board with information as to the basis of the differential between
contract and noncontract rates as charged or proposed

On September 4 1952 when the Conference advised the Board
that it proposed to establish a dual rate system on October 1 1952
with a differential of 10 percent the proposed rule of the Board was

of course not in effect nor is it yet in effect The Conference is the

only one which has given notice to the Board since the institution of

II

r

f
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the Board s rule making procedure above described that it proposes
to institute a dual rate system

At the argument on themotion held on September 24 1952 counsel
for the Conference argued first that the matters brought up for
consideration by the motion were moot because the Conference mem
bers had already entered into many contracts with shippers for their
exclusive patronage in return for reduced rates and because the Board
had by its action of September 15 1952 entered upon a general in
vestigation of the Conference s dual rate system Counsel for the
Conference challenged the power and jurisdiction of the Board to
request or direct that the Conference should hold the operation of
its dual rate system in abeyance pending the investigation because
the Act gave the Board no such power either by its express terms or

by implication Conference counsel argued that the Board s au

thority to approve ordisapprove conference agreements under section
15 of the Act was limited to so called basic agreements and did not

apply to such matters as an agreement to establish a dual rate system
He also argued that the Board had full power under section 21 to

require carriers to file with the Board any reports or information
which the Board might require but that the Board was without au

thority to proceed under other sections of the Act until it had fully
exhausted its powers under section 21 Finally counsel for the Con
ference argued that any order of the Board requiring a deferment of
the effective date of the Conference s proposed dual rate system would

subject Conference members to irreparable damage and that they
would thereby subject themselves to liability for breach of contract
to shippers who had executed contracts and who would expect per
formance beginning October 1 1952

vVe do not think the question of our authority to require the Con
ference to withhold putting the system into effect until we have an

opportunity to investigate it is moot On the contrary it is ancillary
to the general investigation Although the approval heretofore given
to the basic conference agreement implies permission to the Conference
to institute the system such authority is clearly limited to permission
for a lawful system only If as helle there is uncertainty as to whether
the system may like the earlier proposal include an arbitrary spread
or be unjustly discriminatory as between shippers such doubts should
be resolved before the system goes into effect and not after A practi
cal test of the proposed system will not aid in determining wheth r

the spread is arbitrary or whether it is unjustly discriminatory as

between shippers N or is there any basis for limiting the Board s
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authority to proceed under section 21 if authority under other sections

of the Act are found more appropriate
Nor do we agree with counsels argument on irreparable damage

There are a number of answers to this argument but the most com

plete may be found in the shipper s contract itself which by paragraph
9 provides

9 In the event of regulations of governmental authorities or other

official interference which affect or in the judgment of the Carriers threaten

to affect their operations in the trade covered by this contract then the Carriers
or anyone or more of them may at their option cancel this contract

Neither the Carriers nor the Merchant shall be liable to the other for any 10S8
or damage thereby caused or occasioned

Finally and most important is the question of authority and juris
diction to require postponement of the effective date of the proposed
system Counsel for the Conference argues that the dual rate system
as proposed is not an agreement between the carriers requiring prior
approval under section 15 Actually the proposed system is evi
denced by a notice to the merchants in the trade accompanied by a

form of contract to be entered into on behalf of the member carriers
under which they agree to charge 10 percent less that the tariff rates

to merchants who agree to give to the Conference members their ex

clusive patronage all subject to certain conditions and exceptions set

forth in the form of contract

Counsel for the Department of Commerce and for the Board point
to section 15 of the Act requiring the filing with the Board of every
agreement with another such carrier or other person subject to this
Act to which it may be a party or conform in whole or in

part fixing or regulating transportation rates or fares
The term agreement in the section is defined to include understand

ings conferences and other arrangements Under our rules Manual
of Orders Order No 166 revised to March 10 1952 all proposed
agreements submitted to the Board for approval are promptly posted
for public inspection at a designated place and notice of the filing of

the agreement with abstract in published in the Federal Register
providing for written comments within a period of 20 days and for a

request for hearing should a hearing be desired In due course the

Board considers the proposed agreement with any statements of in

terested parties and other available information and thereafter if

the Board s examination fails to show that the proposed agreement is

unjustly discriminatory or unfair detrimental to the commerce of the

United States or violative of the Shipping Act 1916 or related acts
it may be approved

fl

11
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Under section 15 the Board may by order disapprove
cancel or modify any agreement or any modification

thereof whether or not previously approved by it that it finds to be

unjustly discriminatory 01 unfair as between carriers shippers
or to operate to the detriment of the commerce of theUnited

States or to be in violation of this Act

Under this section we have the broadest power to disapprove new

or existing agreements Only when and as long as approved are

agreements lawful and before approval or after disap
proval it shall be unlawful to carry out in whole or in part directly or

indirectly any such agreement Lawful i e approved
agreements only are excepted from the anti trust laws The penalty
for carrying out agreements which are not lawful i e before ap

proval or after disapproval is 1 000 per day recoverable by the

United States in a civil action Our power to approve disapprove
cancel or modify an agreement between carriers is derived from sec

tion 15 as above set forth as amplified by section 25 providing
That theboard may reverse suspend or modify upon such notice and in such

manner as it deems proper any order made ly it

The provisions of section 23 requiring complaint or formal Board

proceedings and a full hearing apply to or ers relating to violations

of the Act referred to in section 22 and not to orders approving or

disapproving agreements between carriers referred to in section 15

If the withdrawal of approval of an agreement between carriers is a

sanction under section 9 of the Administrative Procedure Act the

imposition of the sanction is clearly authorized by law

We find it unnecessary in this case to decide whether the Board has

authority to forbid parties from acting under an agreement not ap

proved by the Board At least one court has saId such authority
exists 2

The question remains Is the establishment of uniform dual rates

by concerted action of carriers an agreement requiring section 15

approval by the Board If the basic conference agreement already

approved had not expressly authorized the carriers to establish uni

form rates clearly the arrangement to do so would be an agreement

requiring our approval Wharfage OhJjfges and Practices at Boston
Mass 2 U S M C 245 However where basic conference agree

ments have been approved authorizing uniform rates tariff activities

pursuant thereto have been considered over a long period of years to

2 The Shipping Board may determine whether any agreement such as Is described in

the bill has actually been made and if it bas may order it filed and require the parties

to ease from acting under it unless and until its approval U 8 Nav Co v Cunard

88 Co 50 F 2d 83 89
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be routine operations as to which separate Board approval has not

generally been deemed required by the statute InSection 15 Inqwiry
1 U S S B 121 our predecessors said at p 12

As contended by conference representativein this prceeding a too literal

interpretation of the word every to include routine operations relating to

current rate changes and ther c1ay to day transactions between the carriers

under conference agreements would result in delays and inconvenience to both

carriers and shippers

A rule with respect to section 15 agreements adopted in connection

with that case effective September 1 1927 and still in force provides
6 Statements of routine arrangements forcarrying out authorized agreements

will not be accepted for formal filing by the Hoard but may be received as

information

Out settled administrative practice in this regard is we believe

something which respondent conferences and others similarly situated

are entitled to rely on United States v Eaton 169 U S 331 343

National Labor Relations Board v Virginia Electric Power 00 314

U S 469 479 However we may say in passing that we see no reason

why administrative practice uncleI the Act may not be changed if

changing conditions so require and if the change can be accomplished
without injustice The decision in lsbrandtsen v United States 96

F Supp 883 as affirmed by the Supreme Court necessarily has had

its impact on the practices of the Board Unless the Board is fully
advised in respect to the spread between dual rates it cannot be sure

that the spread is not arbitrary and the system free of discrimina

tion As we said in Oontract Routing Restrictions 2 U S M C 220

at p 227

The conference agreements make the contracts possible and if the contracts 8

are unjustly discriminatory or otherwise unlawful it follows that the con

ference agreements too may be canceled under section 15 f such discrimination

is not removed

In the present case we find that our predecessor s approval of

respondent s basic agreement in 1935 may because of thepossibility of

an arbitrary spread in the dual rates now proposed permit unjust
discrimination We believe that this possibility is of such importance
that the status quo of the Conference carriers with respect to dual

rates should not be changed pending the completion of the investi

gation into this matter which we have instituted For the carriers

to put the dual rate system into effect prior to the completion of our

inquiry would in our judgment operate to the detriment of the

8The contracts here referred to are the agreements between carriers and shippers where

by the latter receives lower rates
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I

commerce of the United States We cannot view with complacency
any such result flowing from the continued approval of the Con
ference s basic agreement which alone makes the initiation of the

proposed dual rates possible
The record will be held open for a period of 10 days from the date

hereof to permit respondents to arrange for the continuance of the

present status quo and the deferment or cancellation of any dual

rates which they may put into effect pursuant to the present proposal
and to notify the Board that such action has been taken Failing
this the Board will take such further action as it deems appropriate

The motion is denied

By order of theBoard

Sgd A J WILLIAMS

Secretary
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No S 30

REVIEW OF THE OPERATINGDIFFERENTIAL SUBSIDY CONTRACT WITH

MISSISSIPPI SHIPPING COMPANY INC FOR SERVICE 2 OF TRADE ROUTE

No 14

Su bmitteJ1tly 14 1952 Decided September 30 195

The vessels of Mississippi Shipping Company Inc operating on Service 2 of

Trade Route No 14 have encountered substantial foreign flag competition
from January 1 1948 to the present

No change has been shown inthe character or extent of foreign flag competition
since January 1 1948 which would require or warrant an adjustment in

operating differential subsidy payments to this operator

Donald Macleay for Mississippi Shipping Company Inc

Maw E Halpern and J08eph A Klau81ter for the Board

REPORT OF THE BOARD

By THE BOARD

This proceeding concerns a review on our own motion of the

operating differential subsidy agreement of Mississippi Shipping
Company Inc hereinafter referred to as Mississippi for three

C l type freighters operated by the company on Service 2 of Trade

Ronte No 14

Amended notice of hearing was published in the Federal Register
of January 9 1952 the stated purpose of which was to receive evidence

relevant to the following a Vhether Mississippi s vessels have en

countered substantial competition from foreign flag vessels from Jan

uary 1 1948 to the present and b whether and to what extent

adjustment in subsily payments is requ red

Hearing was held before an examiner on February 6 and 7 1952

The recommended decision of the examinerwas served on July 7 1952

in which he recommended that we should find 1 that the subject
vessels of Mississippi have encountered substantial competition since

January 1 1948 from foreign flag vessels and 2 that no change
has been shown herein in competitive conditions since that date which

would warrant adjustment in operating differential subsidy payments
COlinsel for Mississippi and Board counsel the only parties appearing
in the proceeding advised the Board that no exceptions or memoranda

would be tiled in connection with the examiner s decision

4 F M B 107
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We are In agreement with the recommended decision or the

examiner

Before discussing the questions raised by this record we believe it

desirable to describe briefly the historical background of United

States flag operatiKms on Services 1 and 2 or Trade Route No 14 A

more detailed discussion of this background may be found in Am Sou

African Line Inc Subsidy Rende 14 3 U S M C 314 1947 A

United States flag service between United States Atlantic and Gulf 1

ports and ports on the West coast of Africa was established by the

United States Shipping Board in 1921 This service wassubsequently LJ

designated as Trade Route No 14 in the Report of the United States
Maritime Commission on Essential Foreign Trade Routes and Services
Recommended for United States Flag Operation dated 1ay 22 1946

In Am Sou African Line Inc Subsidy Route 14 supra the Mari

time Commission determined that better results would be obtained if

the route were divided into two services viz a a Service 1 from

United States Atlantic ports to the West coast of Africa and b a

Service 2 from United States Gulf ports to the West coast of Africa

Pursuant to the order of the Maritime Commission in that case dated

January 9 1947 an operating differential subsidy agreement with

Farrell Lines Inc formerly named American South African Line

Inc and hereinafter referred to as Farrell was entered into for

operation of vessels on Service 1 and an operating differential sub

sidy agreement was concluded with Mississippi for Service 2 The

subsidy agreement of Mississippi provides for a minimum or 14 and a

maximum of 18 sailings per year with three C1 type freighters on

Service 2 which is presently described as follows

Between U S Gulf ports and ports on the West coast of Africa from the

Southern border of French Morocco to Cape Frio including Madeira Canary

Cape Verde and other islands adjacent to the West African coast with the

privilege of calling at St Thomas and at North Brazilian ports Para Pernam

buco range outbound

Service 1 or the routecovers the same ports on theWestcoast ofAfrica

but serves United States Atlantic ports Portland Maine to Key
West Fla

Although the description or Service 1 includes the privilege or call

ing outbound at St Thomas and North Brazilian ports the Brazilian

calls were eliminated by Mississippi in 1949 because the operator be

lieved that outbound Arrican traffic would develop faster with adirect

service Elimination of the Brazilian privilege was confirmed by
letter or the Maritime Commission to Mississippi dated May 8 1950

At the time or the report or the Maritime Commission in 1947 in
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Am Sou African Line Inc Subsidy Route 14 supra no United
States flag or foreign flag liner services were operating between the

United States Gulf coast and the West coast of Africa although there

was an inbound tramp movement All liner service between the

United States and the West coast ofAfrica therefore was confined to

movement through Atlanticports The Maritime Commission in ap

proving the application ofMississippi for subsidy on Service 2 of the
route clearly premised its action on the competition from foreign flag
vessels serving Atlantic ports on Service 1 the Commission observing
at page 319 of its report in that case that to the extent that traffic
could move by a Gulf service the foreign flag competition from the
Atlantic ports is considered as indirect competition with Gulf port
services

Mississippi is presently the only United States flag operator on

Service 2 and it operates a foreign flag feeder service which permits
shipments on through bills of lading to all secondary ports on the
West African coast this feeder service effects a saving of from 15 to

25 days per voyage of its vessels The sole regular foreign flag line

on Service 2 operates only an outbound service but its carryings are

primarily bulk grain to the Canary and Madeira Islands which are

not regularly served by Mississippi Mississippi s president testified
that except for one or two commodities tramp competition has vir

tually gone out The record discloses that by far the most significant
foreign flag competition confronting 1vlississippi is from vessels op
erating on Service 1 of the route

The total liner cargo carryings on the two services for the years
1948 through 1951 are shown below

Outbound and inbound

Thousands of long tons

1948 1949 1950 1951

Servic e
46 8 69 70 2 121 2MISSISSlppl

Service 1
Farrell n n n n 203 9 189 6 218 3 1232 6
Foreign Flag u u 521 8 503 6 519 8 1592 4

I Figures for 1951 are availableonly for thefirst 6 months of the year the figures in thetable are therefore
sti mates reached by doubling the figures for the first half of 1951

A comparison of the liner irregular and in transit movements by
United Statesand foreign flag vessels on Service 1 and the liner move

ments by Mississippi the only United States flag operator on Serv
ice 2 of the more important commodities during the years 1947

through 1950 is as follows
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Cargo tons of 2 240 lbs

1947 1948 1949 1950

Gulf I Atlan Gulf I Atlan
Gulf I Atlan Gulf I Atlan

tic tic tic tic

EXPORTS

1 Wheat 11our n n 144 43 599 2 827 42 570 6 433 37 099 6 496 41 012
2 Cotton etc n n 307 27 890 157 12 689 241 6 634 73 4 933
3 Petroleum products nn n h 9 117 30 379 15 210 28 738 33 691 29 028 19 542 22 229
4 Iron and

steeL
n 351 32 071 833 37 H2 740 29 817 1 076 22 761

5 Machinery n n 314 12 335 1 007 21 846 2 206 31 602 3 070 22 101
6 Vehicles n n 91 24 486 492 23 283 258 23 972 265 21 501
7

Chemicals
n n 185 4 551 483 3 680 396 5 128 623 5 284

IMPORTS

8 Coffee n 549 16 591 1 385 10 710 913 11 111 2 080 13 655
9 Cocoa n n n 137 658 407 114 838 252 123 517 151 131 051
10 Rubber n n n n

n 1 072 25 850 4 665 24 067 4 833 24 460 4 794 32 078
11 Logs hn

nh 5 713 66 873 5 490 71 018 3 602 26 749 9 218 60 678
12 Manganese n n n 178 357 5 067 lll 782 4 000 192 218 2 990 160 927
13 Other n n

n 86 472 35 912 36 414 37 357

NOTE Gulf movements represent the carryings of Mississippi only The following are movements of
appreCiable size from the Gulf via foreign flag vessels 1947 wheat 6 000 tons wheat 110ur 5 633 tonS

icoal 16 273 tons 1948 wheat 5 580 tons wheat flour 884 tons 1949wheat 1 500 tons iron and stee
products 2 466 tons 195OCorn 16 294 tons

These statistics disclose that the Atlantic lines transport many more

items and in considerably larger quantity than does 1ississippi
The participation of Mississippi in the total movement of traffic to
West Africa has however steadily increased since the institution of
its Gulfservice conversely the relative participation ot Atlantic lines
in this total movement has steadily decreased Itis obvious trom the
record that but for the Gulf service of 1ississippi the majority of the
traffic handled by it would have moved over the Atlantic service The
increase in the carryings of Mississippi is due partly to the diversion
of traffic to the Gulf as well as the building up ot some new traffic by
this operator

Both services on this route are interdependent and complimentary
they serve common ports in vVest Africaand are intended to meet the
flow of traffic between this area and the United States It appears
that certain commodities find their natural movement through only
one ot the two services Certain other commodities however can

move just as conveniently either through the Gulf or the Atlantic
service The movement of commodities on the route either through
Gulf or Atlantic ports is controlled by several factors such as com

parative interior freight rates frequency regularity and type of
service offered by the water carriers financial practices marketing or

manufacturing conditions settled traffic patterns preference of for
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eign consignees for their national vessels solicitation and v rious

other less tangible factors

Concerning the comparative costs of transportation to or from in

land points via Gulf or Atlantic ports the so called rate break line

for rail rates extends from Lake Michigan just east of Chicago
through Indianapolis Cincinnati Knoxville Atlanta to Panama

City Florida Shipments originating northor east of this line have a

lower rail rate to Atlantic ports while shipments originating south
or west of the line have a lower rail rate to Gulf ports The apparent
rate advantage of the Gulf for some of the latter shipments is offset

to some extent by car pool arrangements which permit consolidation

of less than carload shipments and movement to Atlanticports at car

load rates which are lower than the rate that would apply to car pool
shipments to the Gulf

There is substantially greater frequency ofservice from the Atlantic

than from the Gulf thus in 1950 there were 61 foreign flag and 22
United States flag outbound sailings on Service 1 as compared with

14 outbound sailings for Mississippi on Service 2 Foreign flag sail

ings alone averaged more than five per month whereas Mississippi s

sailings averaged slightly more than one per month The greater fre

quency of sailings from the Atlantic therefore constitutes a disad

vantage to 1ississippi The evidence shows that Mississippi has

been able to obtain only sporadic and unusual movements from areas

northor east of the rate break line but that Atlantic lines have con

sistently drawn traffic from the western and southern areas

Ewpo1 ts The major export of Mississippi has been petroleum
products which originate in the Gulf area The examiner has found

that there is substantial competition from foreign flag vessels on the

Atlantic service for this commodity Some oil companies operate
refineries both in the Gulf and Atlantic areas and they ship via the

Gulf or the Atlantic to suit their needs The export movement from

the Atlantic consists of the products of eastern refineries normally
from crude oil originating in Texas and Venezuela 10vement out

of the Gulf is more economical since the crude oil need not first be

shipped to Atlantic refineries before the finished product is exported
Here competition is admittedly not for the same ton of cargo it arises

rather from the fungible nature of the commodity which can be sup

plied by the same exporter from either Gulf or Atlantic ports It is

significant that prior to the institution of Mississippi s Gulf service

Gulf production found no outlet to West Africa except via the North

Atlantic
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The second largest export commodity of Mississippi is wheat flour

The Atlantic movement of this item has remained relatively stable

while Mississippi s carryings have increased fropl 144 long tons in

1947 to 6 496 long tons in 1950 Here as in the case of petroleum
products the commodity is of a fungible nature and the main ex

porters are firms lthat can ship from mills that they own along the

North AtJantic or from their mills in the Middle West or Southwest

Thus the shippers will consign the production of their mills accord

ing to their business judgment Most of these shipments apparently
originate in territory tributary to the Gulf Flour from Kansas how

ev r the largest single source may move either through Gulf or

Atlantic ports with equal facility It is fair to infer that Mississippi
has taken some traffic away from the Atlantic lines in view of the

upward trend of its carryings and slightly downward trend of the

carryings on Service 1 Indeed the testimony is that some flour ex

porters who formerly shipped out of New York exclusively now ship
out of the Gulf from the Midwest except where frequency of service is

the controlling factor

The next major export group consists of machinery and iron and

steel products These commodities originate primarily in the areas

contiguous to Atlantic ports and the predominant movement has been

via the Atlantic service However there are iron and steel products
that originate in the southern industrial area centering around Bir

mingham and various types of machinery are ploduced there and in

the Middle West Although export from this area through Gulf

ports is quicker and more economical than through Atlantic ports it

appears that there is a tendency for shipments to go out via New York

notwithstanding that the rail differential amounts to a real penalty
Many shipments of these commodities are controlled by foreign con

signees who desire to patronize their national lines While the par

ticipation of Mississippi in the movement of these commodities to

West Africa has amounted to a small percentage of the total move

ment to West Africa the competition here offered to Mississippi is

substantial since the commodities comprise a significant proportion
of its total carryings on Service 2 and since this is high revenue cargo

important to Mississippi s new and developing service

lmports The leading imports to the Gulf have been mahogany
logs rubber and manganese The largest single import of Missis

sippi has been mahogany logs Prior to the inauguration of Missis

sippi s service practically the whole movement of mahogany logs
came in via Norfolk Most of the mills which use this commodity as

a fine veneer are located within the triangle of Evansville Louisville
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and Indianapolis there are also mills in Knoxville Memphis Chi

cago Wichita and New Orleans These mills are largely within the

rail area favorable to the Gulf but as to this commodity frequency of

service is often a compelling factor because the logs deteriorate if long
exposed to the sun and because shippers are anxious for early loading
in order to procure payment as promptly as possible It is clear from

the record that the Gulf service is competiti ve with the Atlantic serv

ice for this commodity
The import rubber movement on Service 2 has been destined largely

to areas contiguolls to the Gulf However it appears that foreign
flag competition for the transportation of this commodity exists The

largest importer of rubber on Service 2 owns mills in both Memphis
and Akron and although the importation of rubber is presently con

trolled by the United States Government it appears that the importer
still has the choice of routing his shipments via the Atlantic or Gulf
service

Although Mississippi has not actively sought the manganese traffic
because of low rates and delays in loading it is interested in and does
obtain small quantities of such cargo when delays can be avoided

Mississippi contends that the type and extent of the competition have
made it difficult for it to obtain any large amount of the manganese
traffic

The record discloses that there is some competition from foreign
flag lines operating on the Atlantic service for various other com

modities which are carried in smaller amounts by Iississippi Itwill
be unnecessary for purposes of this report to analyze each of these
commodities separately since we find that on the basis of the com

modities considered the vessels of Mississippi operating on the Gulf
service have encountered substantial foreign flag competition

CONCLUSIONS

The Board therefore concludes

1 The three Cl type vessels of Mississippi Shipping Company Inc

operated on Service2 of Trade Route No 14 pursuant to its operating
differential subsidy agreement have encountered substantial foreign
flag competition from January 1 1948 to the present

2 No change has been shown in the character or extent of foreign
flag competition since January 1 1948 which would require or VaT

rant an adjustment in operating differential subsidy payments to this

operator

Sgd A J VILLIAMS

SecTetary
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The parties differ greatly over the effect that a finding of present
inadequacy ought to have on the same determination with regard to the
future Waterman maintains that although some prognosis of the fu
ture is necessary the Board should give more weight to the immediate
past SeaLand maintains that the present level ofUSflagparticipation
has little relevance to this proceeding

Because Waterman requests subsidy for 20 years of operations and the
shipping business on the trades is not static itis essential in this proceed
ing to determine as best we may the future adequacy of USflag
service The fact of present inadequacy ofUSflag participation must
be considered in this determination It presents a base from which to
project future USflag service and since it is a product of shipping
realities it is a useful check of projections of future USflag service
derived from a comparison of the expected cargo pool and cargo lift
capacity

2 Future Inadequacy

Judge Hunt used as a standard for determining the adequacy of future
USflag service a measurement of the total available USflag liner
capacity on TRs 12 and 22 against the share of the liner cargo pool which
U Sflag operators may reasonably be expected to carry He used a base
year of 1973 and made projections to 1980 He found that in 1980 the
USflag capacity available without Watermansproposed service on the
routes would substantially exceed that necessary to carry 50 percent of
the relevant cargo pool

SeaLand raises two concerns with this general approach ofthe Judge
SeaLandsfirst concern is that the findings ofthe Initial Decision may be
construed to be limited to a determination that Section 605c bars
Watermansapplications only for the period 1975 through 1980 Sea
Land argues that if the Initial Decision is so construed Waterman failed
to carry its burden ofproof for the time span after 1980 since the record
is devoid of any evidence on cargo and capacity projections beyond 1980

We find that the JudgesInitial Decision did not find Section 605cwas
a bar to Watermansapplications only to 1980 There is no expression in
the Initial Decision to that effect The Judge stated it is appropriate to
focus on 1980 the presently scheduled time for the introduction ofappli
cants LASH service ID at 23 The Judge was following the same
procedure he used in Docket 5267 an earlier proceeding under Section
605cin which SeaLand participated as a party where a projection year
was agreed upon by the parties because by then the conversion process

a Public Counselsobjection that no future projections are reliable for these trade routes subject to the imponderables
of political events is noted but rejected Section 605c of the Act has consistently been interpreted to require that the
projection effort he made Whether Watermansapplication should be granted as amatter ofpolicy in this unsettled area
of the globe to quote Public Counsel is a matter considered under Seetion 601 of the Act and not this proceeding
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to modern capitalintensive vessels would be expected to be stabilized
Significantly when the Judge repeatedly stated in a prehearing confer
ence during the instant proceeding that his adequacy determination
would be based on 1980 forecasts SeaLand raised no objections

SeaLandsother concern is the Judges choice of 50 as the level of
USflag participation determining adequate USflag service Sea
Land argues that40 is the highest practical level ofUSflag participa
tion on TRs 12 and 22 and that a 50 level will not be achieved because

of recent growth of third flag operations on the routes and mounting
interest in bilateralism demonstrated by the proposals at several
UNCTAD conferences which would set a 404020 division in trade

participation ie 40 participation by each of the national flags and 2096
by third flags

We do not accept practically attainable USflag participation in the
routes as being limited to only 40 merely because of additional foreign
flag activities and UNCTAD conference proposals which have not been
adopted by the US We have found on occasion that in excess of 5096
USflag participation in a trade was practically attainable For present
purposes given the historicalUSflag participation on these routes we
agree that 50 is the proper standard of adequate USflag participa
tion We now consider the relevant cargo pool and cargo lift capacity

Cargo Pool

The exceptions to the Initial Decision present two issues regarding the
cargo pool namely the type of cargo constituting the pool and the
amount of cargo projected to exist in 1980 on the routes Judge Hunt held

That the pool of cargo relevant to applicantsproposed service on both trade routes and
which past experience indicates is and will for the future be reasonably susceptible to
carriage inUSflag liner vessels on these routes is found to be substantially the same for
the different methods of vessel operation involved including LASH container and break
bulk based upon evidence which shows that even where breakbulk or LASHoperators are
at a service disadvantage in competing routes competitive opportunities for such cargo
have been equalized through freight rate reductions ID at 5556 emphasis added

This holding is apparently based on Judge Hunts statement that
although at comparable rate levels container service would predominate
over breakbulk service at lower rates the parties generally agree that

there is no basis for allocating cargo pools between LASH
breakbulk and containerIDat 43 He nonetheless excluded fromthe

pool of cargo cargoes not reasonably susceptible to movement on either
the applicantsMariner service or the proposed LASH service Id

9 Additional Service on Trade Routes 29 and 17 14 SRR 387 399 1974
19 Transcript Frehearing Conference February 4 1976 at 7 and 19

11 UnitedStatesLines Route 125SRR9699771967American President Lanes Ltd 6 SRR 10311042
1966
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Judge Hunt considered trade forecasts of the amount of the relevant
cargo pool by Mr VromanofCentral Gulf Mr Graham of SeaLand Dr
Sheldon and Mr Gorman of Harbridge House Inc on behalf of USL and
Mr Rifas of Manalytics Inc on behalf of Waterman The Judge noted
several deficiencies in these forecasts and adopted the premise of Har
bridge House that by 1980 there will be moving on TR 12 no more cargo
than moved in 1973 He applied the same premise to TR 22 The Judges
findings resulted in the following cargo pool

TABLE 11

000 LIT

Outbound Inbound

Trade Route 22 OO1973 Liner Total DTI 2108 671

Not Susceptible 46 241

Vi pj 13Mariner odia 362700 430

Not SusceptibleLASH 12 19

LASH Pool 1 688 411

Trade Route 12
1973 Liner Total 1 798 2590

NotSuept 147 618

V Mariner Pool 1552 2072
Not SusceptibleLASH 90 486

LASH Pool 1452 1837

The exceptions to the Initial Decision present two issues regarding the
cargo pool namely the type ofcargo constituting the pool and the amount
projected in 1980 on the routes

i Type of Cargo

As can be seen from Table II the Judge excluded three types of
cargoes from the pool of cargo a cargo not susceptible for liner carriage
b cargo not susceptible to LASH carriage and c VietnamCambodia
US Waterman takes exceptions to these deductions while SeaLand
defends them

a Cargo Not Susceptible for Liner Carriage The basic rule for defin
ing the cargo pools by which adequacy is to be measured in Section 605c
proceedings has been expressed as follows by the Secretary of Com
merce

as a matter ofpolicy the Board should in all Section 605capplications consider only
such types and amounts ofcargoes in the pool oftraffic available for USflag liner carriage
as1that which past experience indicates is reasonably susceptible toUSflaglinerslips
and 2 that which as a practical matter can be reasonably be expected to be carried in
USflag liner ships in the future

12 United States Lines Subsidy Route 12 5 SRR 671 1964
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No
831

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRACT WITH

FARRELL LINES INCORPORATED FOR TRADE ROUTE No 15A

Decided NovemlJer 3 195

Farrell Lines Incorporated in the operation of its two combination vessels
on Trade Route No 15A inconnection with its freight service on that route

has since July 1949 encountered substantial direct foreign flag competition
An operating differential subsidy to Farrell Lines Incorporated for operation of

its combination vessels on Trade Route No 15A inconnection with its freight
service on the route is necessary to meet competition from foreign flag
vessels and to promote the fo eign commerce of the United States infurther
ance of the purposes and po1icy of the Merchant Marhle Act 1936 as

amended

Donald D Geary and Harold B Finn for Farrell Lines In

corporated
Mam E Halpern Joseph A Klausner and Allen O Dawson for the

Board
REPORT OF THE BOARD

This proceeding concerns a review on our own motion of the oper
ating differential subsidy agreemept of Farrell Lines Incorporated
hereinafter referred to as Farrell for two combination passenger

freight vessels operated by the company on Trade Route 15A here
inafter referred to as the route

Notice of hearing was published in the Federal Register of April
26 1952 the stated purpose of which was to receive evidence relative

to the following 1 whether and to what extent the operation of

such combination vessels by Farrell on the route was required to meet

foreign flag competition and to promote the foreign commerce of the
United States between July 1949 and the pres nt date or any part of

that period 2 whether such competitioJl if any was a direct

foreign flag competition or b other than direct foreign flag com

4 F M B 117
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petition and 3 the extent to which the payment of subsidy in

respect to the combination passenger freight service afforded by the

operation of these combination vessels on the route is necessary to

place such vessels on a parity with those of foreign flag competitors
and is reasonably calculated to carry out effectively the purposes and

policy of the Merchant Marine Act 1936 as amended

Hearing was held before an examiper on May 13 1952 and his

recommended decision was served on Qctober 22 1952 The examiner

recommended that the Board should find that Farrell in the operation
of the AfricatrlEnterprise on the route in connection with its freight
service thereon has encountered substantial direct foreign flag com

petition since July 1949 that in the operation of theAfrican Endeavor

on the route in connection with its freight service Farrell has en

countered substantial direct foreign flag competition since August
1949 and that an operating differential subsidy to Farrell for opera
tion of those combination vessels on the route in connection with its

freight service thereon is necessary to meet foreign flag competition
and to promote the foreign commerce of the United States in fur

therance of the purposes and policy of the Merchant Marine Act

1936 as amended Counsel for Farrell and Board counsel notified

the Board that no exceptions to the examiner s recommended decision
would be filed We agree with the recommended findings of the

examiner

Farrell formerly known as American South African Line Inc is

one of the two United States flag operators offering a regular berth

service on the route An extended operating differential subsidy
agreement entered into between Farrell and the Maritime Commission
on January 5 1950 effective January 1 1947 provides for the sub

sidized operation by Farrell of eleven named vessels including the

African Endeavor and the African Enterprise on the route The

African Endeavor and the African Enterprise have been the only
combination vessels oper ted by Farrell on the route during theperiod
of review Farrell also operates a freight service on the route with

nine freight vessels The two above mentioned combination vessels

are the only ones presently under consideration
The African Enterprise and the African Endeavor commenced op

erations on the route in July and August 1949 respectively It is

provided in Farrell s extended operating differential subsidy agree

ment that the total combined number of sailings to be performed by
the combination vessels and the freight vessels of Farrell on the route

shall be a minimum of26 and a maximum of 36 per nnum provided
that no fewer than 7 sailings per annum slall be made with the cp

4 F M
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bination vessels It i contemplated that the combination and freight
vessels of this operator will provide an integrated and flexible service

on the route
Trade Route No 15A provides services between United States At

lantic coast ports Maine to Key West inclusive and South and mast
African ports Cape Frio to Cape Guardafui and Madagascar It

is clear that the route is and has been for over 30 years of essential

importance to the foreign commerce of the United States The his

tory of United States flag operations on the route is stated in Am
Sou AfTican Line Inc Subsidy S and E AfTica p U S M C 277

1938 and in Am Sou African Line Inc Subsidy Route 14 3
U S M C 314 194 The export commodities moving on the route

include textiles automobiles steel lubricating oil machinery house
hold equipment and medicines and the import commodities include
chrome ore manganese ore beryl ore corundum wool asbestos and

copper and gold concentrates During the period from January 1
1949 to December 31 1951 the dry cargo commercial liner traffic on

this route averaged over 1 000 000 tons per annum and during the
same period an average of approximately 1 760 passengers per annum

were transported over the route

As we have recently stated in Review of Graee Line Subsidy Route
4 F M B 40 the questions presented in the notice ofhearing relate

to the appropriate sections of the Merchant Marine Act 1936 as

amended as follows Question 1 to section 601 a 1 question 2
to section 602 and question 3 to section 601 a 4 The primary
questions thus raised are whether the subject combination vessels of
Farrell have encountered substantial foreign flag competition on the
route since July 1949 and whether an operating differential subsidy
for such vessels is necessary to meet foreign flag competition and to

promote the foreign commerce of the United States in furtherance
of the purposes and policy of the Act

General Traffic Data The basic traffic statistics received in evidence

indicate inter alia that 1 during the years 1949 1950 and 1951

foreigp flag vessels carried approximately 33 percent of the total out

bound pargo movement and 16 percent of the total inbound cargo
movement 2 competition for passengers from foreign flag vessels

operating directly over the route has since July 1949 been confined
to freighters which have carried about 10 percent of the total number
of passengers moving over the route during the years 1949 1950 and

1951 and 3 Farrell has encountered an undetermined amount of

foreign flag competition for passengers from vessels operating be
tween New York and SQuth Africa via Southhampton England

4 F M B
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III

Freight Traffic During the years 1949 1950 and 1951 the subject
combination vessels in addition to Farrell s freight vessels operated
on the route have carried approximately 35 percent of the total cargo
movement During this same period the freight vessels of Seas

IShipping Company the other subsidized United States flag operator
on the route have carried approximately 40 percent of the total cargo I
movement Foreign flag cargo competition during this period has iO

been provided principally by five lines which have carried as stated
above approximately 33 percent of the outbound and 16 percent of
the inbound cargo movement

Each of the subj ect combination vessels is essentially a cargo carrier
with a passenger capacity of 82 persons bale cubic capacity of424 000
cubic feet and a deadweight capacity of 8 602 tons The gross reve

nues from the operations of these vessels during the period of review
have been as follows

Year Voyages Cargo Passenger Other

Percent Percent Percent
1949 3 68 50 28 77 2 73
1950 10 71 29 25 97 2 74
1951 10 79 54 17 72 2 74

Farrell argues that the magnitude of the foreign flag competition
cannot be measured only by the number of vessels actually placed on

berth or by the volume of traffic carried It is pointed out that the

foreign flag lines operating on the route are among the strongest and

most successful lines in the world and that they stand ready at any
time to place additional tonnage on the route Farrell urges there

fore that we should consider the character and resources of the com

peting foreign flag operators since traffic statistics alone do not dis

close the true extent of the competition but only the results of the

battle ofcompetition for available traffic

While we recognize that traffic statistics may not supply the com

plete answer of the extent of the foreign flag competition they do

disclose the fact of such competition The record is thus convincing
that Farrell s combination vessels have from their entry into service

in 1949 to the present time encountered substantial foreign flag com

petition for cargo

Passenger Traffic The number of passengers carried on foreign
flag vessels operating directly over the route has steadily decreased

since the entry into service ofFarrell s two combination vessels Dur

ing the first 6 months of 1949 prior to institution of service by the

4 F M B
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subject combination vessels foreign flag vessels carried 32 4 percent
of the outbound and 13 6 percent of the inbound passengers moving
over the route During the second half of the same year after Far
rell s combination vessels had entered into service foreign flag vessels
carried only 16 4 percent of the outbound and 9 1 percent of the in

bound passengers In 1951 foreign flag vessels carriea only 4 7 per
cent of the outbound and 0 6 percent of the inbound passenger move

ment
The total movement of passengers on the route during the years

1949 1950 and 1951 on vessels sailing directly between the United
States and Africa has averaged as stated above about 1 760 per
sons per annum The two combination vessels and the freight vessels

of Farrell and competing foreign flag vessels have participated in

the passenger movement as follows

Outbound

Farrell

Foreign
Year Combination Freighters

Number Percent Number Percent Number Percent

1949 325 27 8 272 23 3 262 22 4

1950 456 48 4 157 16 7 121 12 8
1951 511 49 8 189 18 4 48 4 7

Inbound

Farrell

Foreign

Year Combination Freigbters

Number Percent Number Percent Number Percent

1949 140 17 4 287 35 6 92 11 4

1950 395 58 3 133 19 7 28 4 1

1951 363 55 0 112 17 0 4 O 6

Farrell contends that it would be a mistake to conclude from these

passenger statistics that there is no longer substantial direct foreign
flag passenger competition It is argued that such competition exists
and will continue to exist as long as the foreign flag lines continue

operations on the route Farrell argues that if its combination vessels

with their superior accommodations had not been available to the
4 F M B
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traveling public a substantial number of the passengers who t aveled
on the combination vessels would have utilized the accommodatiolls
pr rvided by the foreign flag freight essels as they did before the

combination vessels entered service on the route

Farrell contends further that its principal competition for passen

gers has been provided by two foreign flag lines operating between

New York and South Africavia Southampton England These lines
have regularly advertised a weekly passenger service on some of the

world s largest and finest passenger liners and they offer a transit

time from New York to Capetown of as little as 20 days 2 days longer
than that of Farrell s combination vessels These lines offer a large
range of fares which extend below as well as above the fares ofFarrell
The witness for Farrellstated thatthere is a tremendous movementof

people to and from South AfriGa on the vessels of these lines but he

stated that Farrell wasunable to offer any specific traffic statistics with

respect to this movement Board counsel was also unable to secure

statistics of the amount of passengers moving on these lines from

United States Atlantic ports to ports in South and East Africa via

the United Kingdom Because of the lack of specific evidence in the

record we cannot give any weight to this competition It is question
able whether apart from this type of foreign flag competition the

direct passenger competitio offered to the subject combination vessels

by foreign flag freight vessels standing alone has ince July 1949 been

substantial

However in this case as in Revie1v of Grace Line Subsidy Route

8WjYla it is appropriate to point out once again that an operator s in

ability to prove substantial foreign flag competition for passengers

does not preclude the subsidization of the operator s fleet on the route

as a unit We believe that the Merchant Marine Act of 1936 requires
that we view the United States flag operator s fleet on an essential

foreIgn trade route as an operating unit insofar as this fleet is neces

sary to promote the foreign commerce of the United States thereon

The integrated operation ofFarrell on this route is intended to meet

most satisfactorily the over all passenger and cargo requirements
The subject combination vessels have been determined under section

211 of the Act as necessary to provide adequate regular certain and

permanent service on the route The success with which these vessels

have met the passenger competition is illustrated most graphically by
the passenger traffic stati tics It is not the purpose of the Act to

maintain a second rate United States flag service tailored to the level

of the foreign flag competition Our efforts to promote and main

tain a modern and efficient United States merchant marine would be

4 F M B
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futile if we were required to await improvements in foreign flag serv

ices before improving our own

We find therefore that Farrell in the operation of its two combina
tion vessels on Trade Route No 15A in connection with its freight
service on the route has encountered substantial direct foreign flag
competition since July 1949 and that an operating differential sub

sidy to Farrell for operation of those vessels on the route in connection
with the operation of its freight vesSels thereon is necessary to meet

competition from foreign flag vessels and to promote the foreign com

merce of the United States in furtherance of the purposes and policy
of the Merchant Marine Act 1936 as amended

CONCLUSIONS

The Board therefore concludes that

The competitive conditions encountered by the subject combination
vessels of Farrell Lines Incorporated since July 1949 do not warrant

any modification of the operating differential subsidy contract with

this operator for Trade Route No 15A

Sgd A J WILLIAMS

Secretary
4 F M B
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No 722

INCREASED RATES OF SNOW TRANSPORTATION COMPANY BETWEEN

POINTS ON THE KUSKOKWIM RIVER ALASKA

SUbmitted October 14 195 Decided November 4 195

Proposed rate for the transportation of freight between ship s landing and
Bethel Alaska found justified

Proposed rates for the transportation of freight between ship s landing and

kiak Alaska and between Bethel and Akiak found not justified

John P Snow for respondent
Messrs Earl Shay Olarence Marsh and Olayton for the Bethel

Alaska Chamber of Commerce

REPORT OF THE BOARD

By tariff filed on May 1 1952 respondent Snow Transportation
Company proposed to increase its rates effective May 31 1952 for

the transportation of freight between Bethel Alaska and other

l uskokwim River points Under the proposed tariff the rate between

ship s landing 1 and Bethel was increased from 5 00 to 6 00 per ton

and the rates between ship s landing and Akiak and Bethel and Akiak

from 10 00 to 12 50 per ton A request was made for justification
of the new rates but no statement of justification was received from

respondent prior to the hearing The Governor of Alaska protested
the proposed increases generally and the Bethel Chamber of Com

lllerCe opposed the proposed increase of the rate between ship s landing
and Bethel By our order of May 28 1952 the tariff of respondent
to the extent of the above mentioned increased rates vas suspended
under authority of section 3 of the Intercoastal Shipping Act 1933

as amended and a public hearing was ordered to determine the law

fulness of those rates

1 Ship s landing is a point on the Kuskokwim River off Bethel where ships from the

States load and discharge cargo from and onto an anchored barge serving as a dock

4 F M B

124



INCREASED RATES KUSKOKWIM RIVER ALASKA 25

I
I

Hearing was held before an examiner at Bethel on August 11 1952

at which respondent and Bethel Chamber of Commerce appeared
The recommended decision of the examiner which was served on Sep
tember 29 1952 recommends that we should find that 1 The pro

posed rate for the transportation of freight between ship s landing
and Bethel is justified and 2 the proposed rates for the transporta
tion of freight between ship s landing and Akiak and between Bethel

andAkiak arenot justified
In justification of the proposed rate between ship s landing and

Bethel the carrier testified that the pre existing rate of 5 00 was

established in 1947 and that since that time the carrier s expenses
have increased 100 percent It also testified that because of a change
in the waterfront at Bethel since 1947 it has become more difficult for

the carrier to handle freight at that point
With respect to the proposed rates between ship s landing and Akiak

and Bethel and Al iak the carrier testified that in addition to the

over all increases in expenses the carrier had experienced unloading
difficulties at Akiak due to shallowing up and beaching of the river
and also that the shippers ofAkiak had requested the carrier not only
to unload their freight but to haul it to their places of business Ap
parently the carrier has acceded to this request for in the words of

the carrier s witness this rate is not only water hauling but shore

dray ge
There is no provision in the tariff as now submitted for the per

formance ofdrayage under the proposed rates between ship s landing
and Akiak and between Bethel and Akiak Vithout such a provision
the tariff fails to comply with the requirement of section 2 of the

Intercoastal Shipping Act 1933 that each terminal or other charge
privilege or facility granted or allowed shall be separately stated

There is evidence that would justify a 12 50 rate for the combined
water and drayage service If the carrier desires to put the proposed
Akiak rates into effect to include drayage service new tariffs should
be submitted showing the nature of the shore drayage service which
is lncluded with the water carriage

We find that the proposed rate between ship s landing and Bethel

has been justified We further find that the proposed rates between

hip s landing and Akiak and between Bethel and Akiak have not been

justified as complying with the law

An appropriate order will be entered

4 F M B
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ORDER

t a SeiOll of the FEDERAL MARITI 1E BOARD held at its

office in Tashington D C on the 4th dRY of November A D 1952

No 722

INCHEASED RATES Of SNOW TRANSPORTATION COMPANY BETWEEN POINTS

ON THE KUSKOKWIM RIVER ALASKA

It appea i ing That by order of May 28 1952 the Board entered

upon a hearing concerning the lawfulness of rates stated in the

schedule described in said order and suspended the operation of the

said schedule to the extent of such rates until September gO 1052

and
It furtheJ al l ea1 ing That a full investigation of the Inatters and

things involved has been had and that the Board on the date hereof

has made and entered of record a report stating its conclusions and

decision thereon which report is hereby referred to and made a part
hereof

It is o1 deJ ed That respondent be and it is hereby notified and

required to cancel the rates between ship s landing and Akiak and be

tween Bethel and Akiak named in the aforesaid schedule on or

before November 24 1952 upon not less than one day s posting and

tjJing in the manner required by law

By the Board

Sgd A J T
ILLIAllS

Secreta1Y
4 F M B
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No M 55

ANNUAL REV EW OF BAREBOAT CHARTERS OF GOYERNMENT OWNED

VAR BUlLT DRy CARGO VESSELS 1952 UNDER PUBLIC LAW 591
EIGHTy FIRST CONGRESS

Francis B Goertner and Jfarvin J Coles for the Committee for the

Promotion ofTramp Shipping
Ira L Ewers for Alaska Steamship Company and American Presi

dent Lines Ltd

FrOJrlk J Zito and Robert S Hope for Coastwise Line and Pope
Talbot Inc

William I Denning for Pacific Atlantic Steamship Company
Robert F Donoghue for Prudential Steamship Corporation
David E Sooll for Vest Coast Transoceanic Steamship Line Gen

eral Steamship Corporation and Dichman Wright Pugh
Nicholas Manolis for North Eastern Steamship Company
John S Parry for Triton Shipping Inc

AlamF Wohlstetter for the Board

REPORT OF THE BOARD

This proceeding was instituted on our Qwn motion in accordance

with section 3 of Public Law 591 Eighty first Congress which pro
vides that all bareboat charters made thereunder shall be reviewed

by us annually for the purpose of determining whether existing
conditions justify their continuance

By notice published in the Federal Register of July 10 1952

we gave notice to interested parties that an annual review had been

made of all such bareboat charters existing as of June 30 1952

This notice listed the cha rters that had been reviewed and stated that

we had tentatively found that their continuance was justified but it

was therein provided that any interested party might request a

4 F M B
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hearing with respect to these tentative findings for any or all of

such charters by filing written objections thereto within 15 days
from the publication of the notice

A protest to the continuance of certain charters was filed on

uehalf of the Committee for the Promotion of Tramp Shipping
and on July 29 1952 we ordered a hearing on the charters thus

opposed Since the date of our tentative findings notices of termi

nation have been received with respect to certain charters No notice

of protest has been received for certain other charters comprehended
within our original review and by order of October 3 1952 we

certified to the Secretary of COl11l11erCe that conditions existed justi
fying the continuance of those charters upon the conditions origi
naily certified by us to the Secretary of Commerce this order was

duly published in the Federal Register of October 11 1952
as Docket No M 55 Sub No 1

The remaining charters within the scope of this proceeding are

as follows

I
I

I

Charterer Vessel IDocket Date vessel
No delivered

Alaska Steamship Company Alaska Serv John HQuick u u 11 31 JWle 4 1951
ice Georgc D Prell tice

u
u uo M 31 July 2 1951

f
loton BrowLu u u u u M 24 Apr 3 1951

Coastwise Line Alaska Service u John W
Burgess

h U M 24 Apr 13 1951
Charles Crocker u u M 30 May 28 1951

Pacific Atlantic S S Co Intercoastal
Jeremiah S Rlack n U h M43 May 1 1951

Service Elmer A Sperry u u n h n M43 Feb Hi 1951
Thomas

NuttaIL
h U 1143 Oct 27 1951

Pope Talbot Inc Intercoastal Service u

Albert S Burleson n u o u u 1142 Apr 10 1951
11 11 Guhinm

u u M42 Apr 2 1951
Prudential Steamship Corp Atlantic Lindwood Victory M 34 July 27 1951

Mediterranean Service ClarksvilleVictory u M45 Jan 29 1952
American President Lines Atlantic Straits Anchorage Victory u u M 2O Mar 7 1951

Service

All of the foregoing vessels are Libertys except the last three which
are Victorys Notice of hearing with respect to these charters was

published in the Federal Register of August 20 1952 and a hearing
was held to receive evidence relative to the foll ving issues

1 Thether the services under consideration are required in

the public interest
2 Vhether such services will be adequately served without

the use therein of the vessels involved and

3 Vhether privately owned American flag vessels are available
for charter by private operators on reasonable conditions and
at reasonable rates for use in such services

The examiner has recommended that conditions exist justifying the
continuance of the charters of Alaska Steamship Company Coastwise
Line American President Lines Ltd and Prudential Steamship

4 F M B
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Corporation upon the conditions originally certified by us except
that the charter or Prudential Steamship Corpo ation should be modi

fied to limit its duration vith respect to one or the Victory vessels

to such time as the Newbefry Victory is returned to the company s

fleet and that conditions do not exist justifying the continuance or

the charters or Pacific Atlantic Steamship Company and Pope
Talbot Inc because American flag Liberty vessels are available ror

charter by private operators on reasonable conditions and at reasonable

ates for use in their respective intercoastal services Exceptions to

the examiner s recommended decision were filed and the matter was

argued orally berore us Our conclusions differ in some respects rrom

those or the examiner

Our findings with respect to Alaska Steamship Company and Coast

wise Line are not included herein and will be issued shortly in a

supplementary report
Berore considering separately each service here involved a general

statement or the availability or privately owned American flag vessels

is desirable The examiner has round that at the conclusion or the

hearing on September 26 1952 there were about 30 American flag
Liberty type vessels without employment and available ror charter

by private operators Ve may take official notice that an even larger
number or such vessels are presently without employment The Com

mittee ror the Promotion or Tramp Shipping hereinafter rererred

to as the Committee offered approximately 30 Liberty type vessels

ror bareboat charter ror a period of one year at a monthly bareboat

rate or rrOnI 10 000 to 12 000 or at a monthly time charter rate

or rrom 50 000 to 53 000 Six named Libertys or suitable substi

tutes were offered by the Committee at the bareboat rate or 7 987 50

per month ror from 8 to 12 months with an option or East or West

coast delivery The Committee offered t vo other named Liberty ves

sels ror 12 months at a bareboat rate of 8 000 per month with East

coast delivery In addition to the specific vessels offered by the Com

mittee witnesses testified that privately owned Liberty vessels could be

time charted at rates ranging rrom 34 000 to 39 000 per month ror

periods or rrom one and a half to rour months and that long term

time charters could be made as low as 36 000 per month Further

more there is evidence that recently three Libertys have been time

chartered to Military Sea Transportation Service at 1 275 a day
and that one Liberty has been time chaTtered to a private operator ror

a round voy ge in the intercoastal service at 35 500 per month

There is noevidence that privately owned Victory ships are presently
being offered ror charter However as substitutes the Committee
offered two C 2 type vessels at a time charter rate of 65 000 per month
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Iand one C1 B type vessel at a bareboat charter rate of 13 000 per
month The bareboat charters offered by the Committee were gen

erally to follow the Government bareboat form excluding however

charter hire subject to profit sharing financial qualifications operating
limits the mutual 15 day termination clause etc

Ve have no difficulty in reaffirming that the services in which all
the chartered vessels under consideration are engaged are in the public
interest Our findings with respect to adequacy of service and avail

ability ofprivately owned vessels are separately stated below

Pacific Atlantic Steamship 001npany a1Ul POIJe Talbot Inc
Pacific Atlantic Steamship Company hereinafter referred to as

Pacific Atlantic and Pope Talbot Inc hereinafter referred
to as Pope Talbot operate regular berth services in the inter
coastal trade Pacific Atlantic operates with two owned VlCtorys
and three Libertys chartered from the Government pursuant to our

findings in Docket No M43 Pope Talbot operates with foul owned

Victorys and two Libertys chartered from the Government pursuant to

our findings in Docket No 1 42 The vessels of both operators
recently have been substantially full on both eastbound and west

bound voyages The record is convincing that the intercoastal trade
would not be adequately served without the use therein of the five

Liberty vessels under consideration 01 suitable substitute vessels
Evidence relating to the state of the present charter market has been

stated above Six Libertys have been offered by the Committee at
a bareboat rate of 7 987 50 per month with an option of East 01 Vest
coast delivery Thjs rate is the equivalent of the Government bare
boat rate w4ich is 15 percent of the statutory sales price The evi
dence indicates that several other Liberty vessels are available for

charter at approximately the same rates

Pacific Atlantic during the last six or eight months has char

tered thirteen privately owned Libertys for eastbound intercoastal

voyages only at monthly time charter rates of from 45 000 to 50 000

pel month No efforts were made by Pacific Atlantic to charter

vessels for round trip intercoastal voyages although the company s

witness stated that such charters were available at a time charter

rate of about 40 000 pel month Pope Talbot also has chartered

prIvately owned Libertys for eastbound intercoastal voyages only
to accommodate the peak movement of lumber from the Pacific North

west including tell within the last two months at a time charter rate

of 45 000 per month

Counsel for Pacific Atlantic argues that the Government rate is

not necessarily reasonable and that a reasonable rate should bear

4 F M B
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some relation to the ability of the service to payout of operating
income Counsel for both intercoastal operators argue that the ex

clusion of the mutua15 day cancellation clause renders the private
charter tenus unreasonable Counsel for Pope Talbot point out

that it has two owned C 3 type yessels under charter to 1ilitary Sea

Tntnsportation Service

Ve hold that the Government bareboat nte of 7 987 GO pel month

is not an unreasonable rate amI that where vessels are available from

private owners at substantially the same rate for as short a time as

eight months or at substantially equivalent time charter rates for

the three month period required for a round intercoastal voyage
the private charter rates and conditions a re reasonable Further

we hold that the absence of a 15 day cRllcellation clause does not

render the private charters ullreasonable This mutual clause was

included in the Government charters primarily to protect the public
interest and to permit the protecbon of privately owned vessels

ngainst competition from Government chartered vessels and is not

an usual term in private charters The Pope Talbot charters

to Military Sea Transportation Service were last renewed in August
1952 for a four month period with the mutual right of termination

thereafter on 20 days notice Pope Talbot may be able to regain
these vessels in the netr futlU but whether it does so cannot affect

our decision here wllere privately owned Libertys are available on

reasonable conditions and at reasonable rates to replace the Govern

ment Libertys now chartered The continued use of these five Gov

ernment Libertys in the intercoastal services of Pacific Atlantic and

Pope Talbot cannot be justified under the statute

Prudential S teal118hip Oorpo ration

Prudential Steamship Corporation hereinafter referred to as

Prudential operates a reguhu berth service between United States

Atlantic ports and Mediterranean ports with two owned Victorys
and two Victorys chartered from the Government pursuant to our

findings in Docket Nos M 34 and M45 Prudential alsoowl1s the

Newberry Victory now under repairs which the company intends to

putback into service when repairs are completed some time in January
1953 Prudential has recently had under time charter the Jefferson
Oity Victmy a privately owned vessel at a rate of 61 000 per month

This charter is now terminated and the vessel has been redelivered

to the owner

When the vessel presently undergoing repairs is returned to Pru

dential in January 1953 the company will have three owned Victorys
for use in its Mediterranean service Prudential in Docket No M

4 F M B I
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45 proved a need for only four vessels for this service The company
would in any event have to show an additional need for this service

if more than one Government charter were to be continued

The Committee contends that Libertys can be and have been used

by Prudential in this service The Committee contends further that
Prudentinl had an obligation to replace its Government chartered

Victorys with the two C 2 type vessels that the Committee offered
for time charter The Committee also argues that the C1 B type
vessel which it offered had special features which made it suitable
for operation in this service

Ve do llOt believe that Libertys 01 the Cl B type vessel offered

by the Committee are snitable for llse in this service The two C 2

type vessels offered by the Committee however are suitable for

operation in this service and it is not contended by Prudential that
the time charter rate for those vessels is 1ll11easonable Prudential

argues that the C 2 type vessels were oflerpd by a COlllpetitor on a

time charter basis and that it would be rpiuctant to time charter
vessels from a competitor The competition claimed by Prudential

appears to be extremely remote W e arc therefore unable to find
that privately mnled vessels are not available for charter on reason

able conditions Hnd at l en onable rates for use in this service Ve
conclude that existing conditions do not justify the continuance of
the charter of aile of the two Government owned Victorys herein lmder
consideration or the continnance of the charter of the other Govern
ment owned Vietorbeyond the time hen repairs are completed on

the LVe1cberry Vict01 Y

Ame j ican P1 esident Lines Ltd

American President Lines Ltd hereinafter referred to as APL

operates a regular berth service between Atlantic ports and ports in
the Straits Settlements and Indonesia Trade Route Xo 17 with
three owned Victorys and one Victory chartered from the Government
pursuant to our findings in Docket No n1 20 It was testified that
five vessels are needed to make the required frequency of thirteen

sailings a year and that it is presently necessary to shut out cargo
from time to time The Government owned Victory chartered to

APL sailed in mid September 1952 from the Atlantic and her round

voyage will require about foul months The company s yitness testi
fied that prior to her sailing APL attempted to find a privately owned
substitute vessel but vas unsuccessful and he inc1 icated that APIwas

reluctant to time charter either of the C 2 type vessels mentioned
above because of their ownership by a compet ing operator The it
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ness stated that new efforts would be made to find a substitute before

the Government owned vessel completed her voyage
As stated above the evidence in this case does not disclose that

Victory vessels are presently offered for chaTter by private operators
We do not believe thatLibertys or the Cl B type vessel offered by the

Committee are suitabJe for this service for the reason already stated

with respect to Prudential As in the case of Prudential however we

believe that the claimed competition between APL andthe owner ofthe

C2 type vessels offered by the Committee is remote and we are unable

to find that a privately owned vessel is not available for charter on

reasonable conditions and at reasonable rates for use in this service

Ve conclude that existing conditions do not justify the continuance

of the charter of the Government owned Victory herein under con

sideration beyond the termination of the current voyage

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the evidence considered we find and hereby certify
to the Secretary of Commerce that c onditions do not exist justifying
the continuance of the charters 9f three Liberty vessels to Pacific

Atlantic Steamship Company two Liberty vessels to Pope Talbot

Inc two Victory vessels to Prudential Steamship Corporation and

one Victory vessel to American President Lines Ltd

Sgd A J WILLIAMS

S ecretory
NOVEMBER 5 1952
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No M 55

ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNMENT OWNED WAR

BUILT DRy CARGO VESSELS 1952 UNDER PUBLIC LAW 591 EIGHTY
FIRST CONGRESS

SUPPLEMENTARY REPORT OF THE BOARD

Our previous report in this proceeding was served on November 12
1952 but our findings with respect to two Libertys chartered to Alaska

Steamship Company and three Libertys chartered to Coastwise Line
were not included therein A general statement or the scope or the

procee ding and or the availability or privately owned American flag
vessels has been made in our previous report to which this report is a

supplement
Alaska Steamskip Oompany

Alaska Steamship Company hereinarter referred to as Alaska
Steam operates a regular berth service between ports on Puge
Sound and various ports in Alaska with two reefer vessels seven

CI MAV I type vessels and two Libertys all chartered from the
Government and with nine owned vessels The two Libertys which
were chartered to Alaska Steam pursuant to our findings in Docket
No M 31 are the only ones presently under consideration Those
vessels were delivered to Alaska Steam in June and July 1951 and
have had radar and other special equipment necessary for the Alaska
trade installed at Alaska Steam s expense The vessels are chartered
to Alaska Steam at the basic bareboat rate of 15 percent or the statu

tory sales price ror Government owned var built Libertys under the
Merchant Ship Sales Act of 1946 of which 81h percent is mandatory
and 6lh percent is payable if earned Charter hirp for those vessels
ceases during periods or idle status

The witness or Alaska Steam testified that his company s service is
of a highly seasonal nature beginning ordinarily in April and in

creasing to a peak in May June July and August He also testified
4 F M B
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that the two Liberty vessels here under consideration were going into
idle status at the time ofhearing because ofthe lack ofsufficient cargo
offerings to warrant their continuance in service The record dis
closes however that those vessels have since the time of their delivery
to Alaska team in June and July 195 to the time of hearing been

continuQusly operated in the service of Alaska Steam without inter

ruption dUrlng the winter months
Alaska Steam contends that privately owned vessels are not pres

ently availablefor charter in the Alaska trade on reasonable conditions
andat reasonable rates because of the shortperiod for which the vessels
are needed and because it is not possible to charter privately owned

Libertys at the minimum rate of 81h percent of the statutory sales

price approximately 4 500 per month with charter hire ceasing
during periods of idle status Alaska Steam contends that both the
minimum 8V2 percent charter rate and the off hire privilege are neces

sary for its service in view of the fact that from the time the vessels
entered service in June andJuly 1951 to June 1952 the company has in
curred a substantial loss from their operation

Congress in 1947 and 1948 bJ7 Public Law 12 Eightieth Congress
First Session and by Public Law 866 Eightieth Congress Second
Session enacted special legislation authorizing the private operation
of Goyernment vessels for the rehabilitation of the Alaska service
under special conditions which for all practical purposes involved
no cost ofhire to the operator This authority has now expired and
although Congress recognized that the continuation of the Alaska
service might require Government chartered vessels l

an operator in
the Alaska service like any other applicant for the bareboat charter
of Government owned war built dry cargo vessels must meet the

applicable requirements ofPublic Law 591
The two Government owned Libertys were chartered to Alaska

Steam in the summer of 1951 primarily to meet an abnormal movement
of military cargo which was expected to continue for an indefinite

period The record in this proceeding does not disclose that this need
is still continuing but on the contrary the witness for Alaska Steam
testified that the present lay up is due to the lack of sufficient cargo
offerings The examiner has correctly found that even without these
vessels the Alaska trade is adequately served at present We are

unable therefore to make the statutory finding that the service of
Alaska Steam is not adequately served without the two Government
chartered Libertys Under the circumstances we find it unnecessary
to decide whether privately owned vessels are available for charter on

reasonable conditions and at reasonable rates for use in this service
1 See 81st Cong 2d sess Senate Report No 1788 p 5 House Report No 2358 p 6
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ooastwise Line

Coastwise Line hereinafter referred to as Coastwise operates
a regular berth service between ports in California Oregon Wash

ington British Columbia and Alaska with two owned Libertys two

Libertys chartered from private owners and three Libertys chartered

from the Government pursuant to our findings in Docket Nos M 24

and M 30 and delivered to Coastwise in April and June 1951 The
three Government chartered Libertys have also been equipped at
charterer s expense with radar and other special equipment necessary
for their operation in the Alaska trade Those vessels are chartered
to Coastwise at the bareboat rate of 15 percent of the statutory sales

prIce
The witness of Coastwise testified that the over all operation of

Coastwise provides a a Pacific coastwise service b a service be
tween Pacific coast ports and Alaska ports c a service to British
Columbia ports as a part of the above services and d a service be
tween Alaska ports The witness stated that the Pacific coastwise
trade is unbalanced with southbound cargo predominating and that
the Alaska trade is also unbalanced with northbound cargo predomi
nating In 1947 Coastwise added an Alaska service to its other serv

ices so as to achieve a balanced operation Alaska had not previously
been provided with regular common carrier service from California

Oregon or southwest Washington ports
The three Government owned Libertys have since the time of de

livery to Coastwise in April and June 1951 to the time of hearing
been operated continuously in the service of Coastwise The witness
of Coastwise testified that the company expected to place each vessel
in idle status as she returned from her current voyage As in the case

of Alaska Steam we are unable to make the statutory finding neces

sary for the continuance of these charters that the service of Coast
wise is not adequately served without the three Government chartered
Libertys

c
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FINDINGS CERTIFIATION AND RECOMMENDATIONS

On the basis of the evidence considered we find and hereby certify
to the Secretary of Commerce that conditions do not exist justifying
the continuance of the charters of twoLiberty vessels to Alaska Steam

ship Company and three Liberty vessels to Coastwise Line

Sgd A J WILLIAMS

Secretary

1

NOVEMBER 20 1952
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No S 18

PACIFIC TRANSPORT LINES INC ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRADE ROUTE 29 SERVICE 2

No S 19

PACIFIC FAR EAST LINE INC ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRAE ROUTE 29 SERVICE 2

REPORT OF THE BOARD oN PETI1tbN FOR RECONSIDERATION

American Presidelt Lines Ltd hereinafter called APL

an ihteivener in this ptoceedihg filed on December 10 1952 a

petition for reconsideration of our decision of April 8 1952 on

the issues under section 605 c of the Merchant Marine Act

1936 herejnafter called the Act and for reconsideration of

out administrative detetlnination of November 21 1952 under

section 601 and other sections of the Act approving the subsidy

applications of the two applicants for operation on Trade Route

No 29 and for public hearing thereon APL simultaneously ap

plied for leave to introduce as new evidence in the case traffic

data for the route for 1950 1951 and the first half of 1952

Our decision of April 8 1952 under section 605 c was made

after extensive public hearings and arguments participated in by
APL Section 601 and other sections of the Act upon which our

November 21 1952 action was based contemplate administrative

determinations and do not provide for public hearings On June

17 1952 States Steamship Company an intervener requested
public hearings and oral argument on issues arising under section

601 and other pertinent sections of the Act This request was

denied and we see no reason now to change our position on this

point in the present instance at the request ofAPL

Apart from the issue as to a public hearing we must deny the

application of APL for reconsideration of our decision of April
8 1952 and of our administrative determination of November

21 1952 and for leave to file additional evidence for the reasons

set forth below
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The application to reconsider the decision of April 8 1952 is

denied on two grounds first because it was not filed within the

time prescribed by our Rules of Procedure section 201233 6

F R 4325 and secondly because in any event it is without merit

Section 201233 of the Rules of Procedure provides
Time for filing petition for reargument etc A petition for reargument 01

for reconsideration of final Commission Board action must be filed within

sixty 60 days after the date of such action

Eight months elapsed between the date of our decision and the

APL application APL argues that the decision of April 8 was

not final until the subsequent administrative determination of

November 21 approving the subsidy applications We hold how

ever that the findings under section 605 c are entirely distinct

from findings required under other sections of the Act The 605

c questions were completely and finally decided in April 1952

except for the determination of possible 605 c questions arising
between applicants Pacific Transport Lines Inc hereinafter

called PTL and Pacific Far East Line Inc hereinafter called

PFEL if one of them had failed to qualify under section 601

and other pertinent sections of the Act Since both PTL and PFEL

have qualified for subsidy under our November administrative

determination it has become unnecessary to decide any reserved

issues under section 605 c in which issues APL was in no event

interested This reservation in no way lessened the finality of

our April decision on the matters covered thereby which included

a finding that

2 The effect of the granting of operating differential subsidy contracts

to both of the applicants PTL and PFEL to the extent of their operations
on Service 2 of Trade Route No 29 at the time of the filing of their appli
cations 26 outward sailings for PTL and 58 outward sailings for PFEL
would not be to give undue advantage or be unduly prejudicial as between

citizens of the United States including APL in the operation of vessels

on the route Bracketed words added

Our decision of April 8 1952 gave careful consideration to the

extensive arguments of APL and to its position as a competitor
Compare IC C v Jersey City 322 U S 503 514 Panhandle

Eastern Pipe Line Co v Public Service Commission 332 U S 507

In any event the petition of APL for reconsideration of our

April decision and also of our November administrative deter

mination must be denied on the merits APL contends that Trade

Route 29 is now over tonnaged and that current traffic data

shows that APL and other American flag lines now provide ade

quate service to take care of the regular commercial cargoes
4 F M B
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excluding iron ore without any service from PTL or PFEL APL

then raises the issue of adequacy of service and charges that

both our April decision and November administrative determina

tion reached conclusions as to the service offered on the route

based on traffic data which did not extend beyond 1949 which

conclusions APL says are disproved by the later data which APL

offers as a supplement to the record

We may repeat what we said in our April report that under

section 605 c adequacy of service is not an issue unless we

first find that applicant s proposed service is in addition to exist

ing services or unless we find that the granting of a subsidy
would give undue advantage or be unduly prejudicial as between

citizens of the United States But we expressly found to the

contrary on both of these issues so that adequacy of service was

not reached as an issue But APL pursues the argument contend

ing that neither a decision on the question of undue prejudice
under section 605 c nor an administrative determination on

the needs of the service under section 601 should be made in 1952

on a record which contains evidence running only through 1949

The answer to this contention is that before the April 1952 de

cision we had traffic data running through June 1951 supplied
in part by APL and in part by PFEL and before the November

1952 administrative determination we had authoritative traffic

data from our own records running through 1951 with some

supplemental information for 1952 submitted in support of staff

recommendations all of which did not contradict but on the

contrary supported the conclusions indicated by the earlier data

Sgd A J WILLIAMS

SeC1 etary

DECgMBER 31 1952
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2Quid Pro Quo and Related Costs

Three basic agreements cover the socalled quid pro quo costs in
issue in this proceeding The first agreement was between the Pacific
Maritime Association PMA representing West Coast operators and
the Seamans International Union of America SIU It was effective
June 16 1965 and applied to unlicensed West Coast seafarers Under
Section3cof that agreementasa Quid Pro Quo for any reductions in
manning in comparison with existing conventional manning on PMA
vessels of comparable class or type in operation on June 16 1975 the
operators agreed to pay into trusteed funds for a maximum of five years
i a sum equal to 50 of the base pay of the specific rating or ratings
eliminated from conventional manning and ii continued contributions
to the Pension Fund Welfare Fund Dispatch Hall Fund and Medical
Examination Fund for the rating or ratings eliminated AAS Ex
155 pp 89 Under this agreement the unions agreed to a manning scale
of 45 men for new automated PMA vessels as compared to the manning
scale of48 to 52 men crews on conventional ships Quid pro quo payments
were made however according to Staff Counsel and rebutted by the
operator for most vessels on the basis ofa58man crew These quid pro
quo terms have been carried forward into all successive collective bar
gaining agreements between PMA and SIU AAS Ex 166

The second quid pro quo agreement was negotiated by PMA and SIU
in December 1969 The agreement provided that for certain automated
vessels then under construction MatsonsHawaiian Enterprise APLs
Pacesetter and PFELsLASH vessels a further oneman reduction in
manning scales in the three unlicensed departments was authorized
provided the operators created a shoreside job for each of the three
eliminated positions Alternatively with respect to the SailorsUnion of
the Pacific and the Marine Cooks and Stewards Union the operators
could continue to make quid pro quo payments under the 1965 agree
ment but at a rate of 100 instead of50 of base wages AAS Ex 160
AAS Ex 166 pp 2932 PFEL Ex 2

The third quid pro quo cost agreement was negotiated between PGL
and the National Maritime Union NMU effective from December 1
1970 to June 15 1972 The agreement permitted the removal of 53
unlicensed ratings on PGLsfour MAGDALENAclass combination pas
sengercargo ships when operated as cargo vessels in return for com
pensatory payments of247 per day for each such eliminated position
PGL Ex B pp 23

The2247 perday represents the perdlem contributions as of Dec 11970 required to be made by all NMU carriers
fatotheNMU Welfare Employment Security Training andJoint Employment Funds Subsequently PGL transferred its
SMpe toUS Weet Coast operation and terminated ita agreement with the NMU for these vessels as ofJune 16 1972
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PFEL cites the possibility of effecting crew reductions by executing quid pro quo
agreements with their affected unions The Board considered that subsidization ofquid pro
quo payments made to compensate for crew reductions on PFELs LASH vessels is
inappropriate since PFEL was advised at the time of award of the CDS contract for these
LASH vessels that crew quarters for not more than 38 men exclusive of cadets was being
approved and the Board has approved herein a crew complement consistent with that CDS
action Id at 694

The statement concluded with a footnote citing the Docket A42 deci
sion Based on the decision inA43 PFEL has not been paid ODS for any
quid pro quo costs incurred for its LASH vessels PGL has no quid pro
quo agreement with respect to its LASH vessels
iii A44 In Docket A44 the Board considered the subsidizable

manning scale of four combination passengercargo vessels of PGL oper
ated only as freighter vessels and related compensatory payments under
the 1970 PGLNMU agreement The Board determined on January 4
1971 that the requested determinations are not appropriate for consid
eration under Section 603c1Aii ofthe 1970 Act Prudential
Grace Lines Inc 12 SRR 113 On August 20 1973 the Board
i approved operation of the MAGDALENAclass vessels as freighter
vessels under the subsidy contract ii disallowed the wage and subsist
ence costs for a crew complement exceeding 53 men when the MAG
DALENAclass vessels operated as freighter vessels and iii concluded
as follows regarding compensatory payments

The cost incurred by the Operator with respect to compensatory payments to the NMU
on account of reduction in crew complement because of conversion of the MAGDALENA
Class vessels from combination passenger and cargo vessels to cargo vessels is not fair and
reasonable and shall be digailowed for subsidy ratemaking subsidy payment and reserve
fund and recapture purposes MSB Minutes 8201973 p 6039

On May 2 1974 the Board decided to reopen and reconsider the
aforesaid actions of August 20 1973 in PrudentialGrace Manning
Scales 14 SRR 657 On August 7 1975 the Board approved the subsi
dized freighter operation of the vessels with a manning scale of 54 men
and disallowed the wage and subsistence costs for a greater crew comple
ment It further determined that

1he outstanding issue in this docket of the subsidization of PLIs compensatory pay
ments is directly presented in Docket No S338 We therefore decide that it is more
appropriate to defer the final decision on that matter until a final decision is rendered in
Docket 5338 and consequently to terminate Docket A44

The final determination whether or not the cost incurred by the operator with respect to
compensatory payments to the NMU on account of reduction in crew complement because
ofconversion ofthe MClass vessels from combination passenger and cargo vessels to cargo
vessels is fair and reasonable and shall be allowed for subsidy ratemaking subsidy
payment and reserve fund and recapture purposes is deferred until the Board renders
decision in the proceeding Docket No 5338 PrudentialGrace LinesManning

Scales 16 SRR 201 202 203
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No subsidy has been paid for PGLscompensatory payments
iv PGLs Jet Class On March 12 1973 the Board considered the

subsidizable manning scale of two Jet Class automated vessels of PGL
transferred from US Atlantic Coast operation to US Pacific Coast
operation and quid pro quo costs incurred in that transfer under the
terms of the 1965 PMASIU agreement PGL requested approval of a
39man crew complement an increase of one member over that comple
ment used in Atlantic Coast operation The Board approved for subsidy
purposes the requested manning scale but not the quid pro quo costs
with the following statement

Note was made of the fact that in the past Board policy has been to disallow quid pro
quo payments where there were negotiations to effect reductions in crews down to a Board
approved level Under certain mitigating circumstances exceptions to this policy have been
made and some quid quo pro agreements have been approved by the Board No similar
circumstances exist in the instant case and the Board finds no basis to alter its policy in this
instance particularly in view of the fact that PGL operated these vessels on the Atlantic
Coast free of such costly agreements

Found and determined that costs incurred in the form ofQuid Pro Quo payments made
by PrudentialGrace Lines Inc to compensate for crew reductions on the C9S64b design
type vessels are not necessary forefficient and economical operation and shall be disallowed
for all subsidy purposes MSB Minutes3121973 at 5605

PGL has not received ODS for quid pro quo costs incurred with respect
to its Jet Class vessels

Afifth action of the Board is not subject to review in this proceeding In
Docket A60 the Board determined the subsidizable manning of four
proposed RoRo vessels of States and the possibility of subsidy for any
quid pro quo payments with regard to such vessels The Board as
affirmed by the Secretary of Commerce on August 18 1972 approved a
maximum of 35 men for each of the vessels and tentatively stated with
respect to quid pro quo payments

It should be clearly understood that consistent with previous Board decisions quid pro
quo payments for the purpose ofeffecting crew reductions to the manning scales approved
herein are not eligible for ODS assistance States is beingadvised herein priorto the award
of CDS contract that crew quarters for not more than 35 men exclusive of cadets are
approved and that a minting scale for not more than 35 men exclusive of cadets is
approved States Steamship Co Manning Scales 13 SRR 99 107 tentative decision
finalized June 29 1972

The Boardsreferral to hearing in this proceeding did not contemplate
that this disallowance of subsidy for quid pro quo payments would be
reconsidered The quid pro quo disallowance in Docket A60 did not
involve problems of transition from the 1936 Act to the 1970 Act as did
other quid pro quo actions considered herein and States request for a
Section 6061hearing at the time ofreferral did not include a request for
reconsideration of this matter
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Further the Boardsaction in Docket A60 cannot be subject to admin
istrative reconsideration The intent of Section 603cof the 1970 Act is
thatnocosts incurred in connection with those officers or members of
the crew that have been found to be unnecessary for the efficient and
economical operation of the vessel by the Secretary of Commerce be

allowed ifthe Secretary has made his finding prior to award of a contract
for the construction or reconstruction of a vessel On June 16 and 29
1972 the Board found prior to award ofa CDS contract that officers and
crew members on States RoRo vessels in excess of35 were unnecessary
for efficient and economical operation and that quid pro quo payments
would not be subsidized for effecting crew reductions to the level of
Board approved manning Therefore under Section 603c the costs
relating to those excessive men including quid pro quo must be excluded
from subsidizable collective bargaining costs This result is consistent
with the legislative purposes of Section 603c of the 1970 Act that
requires the Board to make a determination of disallowed manning and
related costs prior to the time of the CDS contract so that the owner is
aware of the subsidy available for his investment planning purposes and
so that administrative litigation over disallowed items is concluded

Aside from these five actions of the Board no other past Board
disallowance of subsidy for quid pro quo costs have been brought to the
attention of the Board in this proceeding If there are such other actions
the principles enunciated herein will be used as a guideline in considering
whether to reconsider disallowance of subsidy for those actions
4 Hearings

The operators affected consistently sought a hearing under Section
6061 of the Act on the subsidization of quid pro quo expenses Section
6061of the 1936 Act was changed by the 1970 Act only to substitute the
term Secretary of Commerce for the term Commission The provi
sion now provides

Every contract for an operating differential subsidy under this title shall provide
1 that the amount of the future payments to the contractor shall be subject to review and
readjustment from time to time but not more frequently than once a year at the instance of
the Secretary ofCommerce or of the Contractor If such readjustment cannot be reached by

5 S Rep No 91 1080 91st Cong 2d Sess 36 1970 It follows that the determination is not subject to review wider
Section 6061of the Act Staten Steamship CoODS Rates 13 SRR 241 246 1973 but is subject to whatever judicial
review is available

6 The Boardsfinding was as follows All collective bargaining costs ofthose officers and ratings actually employed on
these proposed subsidized vessels to the extent in excess of the costa which would be incurred in the employment of
851 officers and ratings are not necessary for the economical and efficient operation of said vessels and slail be
disallowed for subsidy ratemaldng and subsidy payment purposes

While the Boards finding was addressed to officers and ratings actually employed on these vessels it follows
afortiori that costs for excessive officers and ratings not actually employed on the ships are also disallowed

t Hearings on S 3297 Before the Merchant Minns Subromm ofthheSenate Comm on Commerce 91st Cong 2d Sees
79 0970 hereinafter referred to as Senate Hearings Hearings on HR 16424 HR 15495 andHR 15640 Bfore the
Subcomm on Merchant Marina of the House Comm onMerchant Marine and Fisheries 91st Cong 2d Sess 187 629
642 1970 hereinafter referred to as House Hearings see H Rep No 911073 91st Cong 2d Seas 411970 116 Cong
Rec 16593 col 2 1970
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No S 18 Sub No 1

PACIFIC TRANSPORT LINES INC ApPLICATION FOR WRITTEN

PERMISSION UNDER SECTION 805 a OF THE MERCHANT MARINE

ACT 1936 TO CONTINUE TO ENGAGE IN DOMESTIC SERVICE

BETWEEN CALIFORNIA PORTS AND THE HAWAIIAN ISLANDS

James L Adams for applicant
Alan B Aldwell for Matson Navigation Company and Odell

Kominers and William F Ragan for Pacific Far East Line Inc

inteveners

Allen C Dawson Joseph A Klausner and Max E Halpern for

the Board

FINDINGS AND CONCLUSIONS OF THE BOARD

1 No written permission is required under section 805 a of

the Merchant Marine Act 1936 to permit Mrs Helene Irwin

Fagan to continue to hold her present stock interest in Matson

Navigation Company
2 Until further order of the Board Pacific Transport Lines

Inc is hereby granted written permission under section 805 a

of the Act for its C 3 vessels recommended for operating dif

ferential subsidy on Service 2 of Trade Route 29 to call at Hawaii

outbound and homebound on approximately alternate sailings not

to exceed 13 outbound and 13 homebound sailings annually each

such call to be subject to the prior approval of the Maritime

Administrator

3 The permission herein granted will not result in unfair

competition to any person operating exclusively in the California
Hawaii trade nor will it be prejudicial to the objects and policy
of the Act

The Board s report on this matter will follow see 4 F M B 146

Sgd A J WILLIAMS

Secretary

DECEMBER 31 1952
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FEDERAL MARITIME BOARD EtNo M55ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS 1952 UNDER PUBLIC LAW 591 81sT CONGRESS REPORT ONPETITIONS FOR RECONSIDERATION AND TOTAKE FUR THER EVIDENCE COASTWISE LINE AND ALASKA STEAMSHIP COMPANY The Coastwise petition was filed onDecember 151952 and the Alaska petition onDecember 191952 These petitions are considered together Memorandum inopposition tothe Coastwise petition was filed December 191952 and inopposition tothe petition of Alaska onJanuray 21953 bycounsel for the Com mittee for the Promotion of Tramp Shipping The same counsel filed motions todismiss the two petitions onJanuary 21953 All the documents above mentioned filed inopposition tothe petitions are considered tobereplies tothe petitions asauthorized byour Rules section 201 234 Some of those documents were not filed until after the expiration of the 10day limit set bysection 201 234 and noconsideration has been given tothose documents not filed within time The petitions for reconsideration and totake further evidence are denied without prejudice topetitioners right tobring new proceedings under Public Law 591 The Board recommends tothe Maritime Administrator that the vessels referred tointhe petitions beheld without removal of the special Alaska trade fittings pending decision bythe Board upon new proceedings under Public Law 591 provided petitioners respectively file such proceedings within ten days from the date of service of this report By the Board Sgd AJWILLIAMS Secretary JANUARY 91953 4FMB145
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No S 18 Sub No 1

PACIFIC TRANSPORT LINES INC ApPLICATION FOR WRITTEN

PERMISSION UNDER SECTION 805 a OF THE MERCHANT MARINE

ACT 1936 TO CONTINUE TO ENGAGE IN DOMESTIC SERVICE

BETWEEN CALIFORNIA PORTS AND THE HAWAIIAN ISLANDS

Temporary permission is granted to Pacific Transport Lines Inc to continue

as a subsidized operator on Service 2 of Trade Route No 29 its present
Hawaiian service and permission is granted for its majority stockholder

to continue to own a stock interest in Matson Navigation Company

James L Adams for applicant
Alan B Aldwell for Matson Navigation Company and Odell

Kominers and TiVilliam F Ragan for Pacific Far East Line Inc

interveners
Allen C Dawson Joseph A Klausne1 and Max E Halpern for

the Board

REPORT OF THE BOARD

Pacific Transport Lines Inc hereinafter called PTL re

quests our written permission under section 805 a of the

Merchant Marine Act 1936 as amended hereinafter referred

to as the Act 1 to continue as a subsidized operator on

Service 2 of Trade Route No 291 its service to and from the

Hawaiian Islands and 2 for its majority stockholder and wife

of a director to continue to own a stock interest in Matson Navi

gation Company which company is engaged in the service be

tween California and Hawaii

A public hearing was held before an examiner after notice

published in the Federal Register Matson Navigating Company
herinafter called Matson and Pacific Far East Line Inc

intervened but did not oppose continuation of PTL s present
Hawaiian service nor did they offer any evidence Counsel for

the board took no position as to whether the application should

be granted or denied he pointed out however that since Hawaii

1 PTL s 805 a appl cation was filed on May 22 1952 on December 31 1952 we executed

an operating differential subsidy agreement with PTL for freight Service 2 of Trade

Route No 29
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is not on Trade Route 29 calls there might interfere with PTL s

ability to procure Trade Route No 29 cargoes and might prejudice
the objects and policy of the Act

The examiner recommended that we should grant the 805 a

application of PTL Matson filed exceptions to certain findings
and statements in the examiner s recommended decisfon but did

not object to the examiner s conclusion We agree generally with

the conclusion reached by the examiner although we do not

necessarily agree with his reasoning
Section 805 a of the Act provides in part as follows

It shall be unlawful to award or pay any subsidy to any contractor

if said contractor or any holding company subsidiary
affiliate or associate of such contractor or any officer director
agent or executive thereof directly or indirectly shall own operate or

charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any

person or concern that owns charters or operates any vessel or vessels in

the domestic intercoastal or coastwise service without the written permis
sion of the Commission Every person firm or corporation having any
interest in such application shall be permitted to intervene and the Com
mission shall give a hearing to the applicant and the intervenors The

Commission shall not grant any such application if the Commission finds
it will result in unfair competition to any person firm or corporation oper

ating exclusively in the coastwise or intercoastal service or that it would
be prejudieial to the objects and policy of this Act

The coastwise service mentioned in the Act includes service
between United States ports and Hawaii

Three statutory issues are presented in this proceeding 1
Does PTL or any officer director agent or executive thereof
own directly or indirectly any pecuniary interest in Matson and
if so should we grant permission for the continuance of this
interest 2 would the continuation of PTL s Hawaiian service
result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service
and 3 would the continuation of PTL s Hawaiian service be
prejudicial to the objects and policy of the Act

1 Mrs Helene Irwin Fagan the majority stockholder of PTL
and wife of Mr Paul 1 Fagan a director of PTL owns about
one half of one percent of Matson s stock which was acquired
by her through inheritance PTL argues that under the laws of
the State of California where Mrs Fagan is domiciled her stock
interest in Matson is her separate property and not communty
property in which her husband has an interest California Civil
Code section 162 Mrs Fagan although not an officer director
agent or executive of PTL has however by virtue of her stock

4 F M B
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interest the possibility of exercising control over PTL We believe
that the spirit of the prohibition in section 805 a of the Act
should apply whether the contracting corporation or its majority
or sole stockholder owns a pecuniary interest in a concern

engaging in the domestic intercoastal or coastwise service In

view of the above related circumstances we conclude that writ
ten permission should be granted for Mrs Fagan to continue to
hold her present stock interest in Matson and our findings and
conclusions of December 31 1952 are modified accordingly

II PTL inaugurated its Hawaiian service in July 1950 Since
that time in conjunction with its service on Tt ade Route No 29
PTL has made monthly calls at Hawaiian ports on outbound and
inbound voyages This service of PTL is as follows 1 FrOm
California to Hawaii 2 from Hawaii to Far East ports on

Trade Route No 29 3 from Far East ports on Trade Route
No 29 to Hawaii and 4 from Hawaii to California In addition
to the continuation of this service to Hawaii PTL seeks permis
sion for 1 additional calls inbound during the seasonal peak
of the sugar and pineapple traffic and 2 additional calls inbound
when shipments of cargo from the Far East to Hawaii can be
booked PTL would in any event have to obtain specific approval
from the Maritime Aqministrator prior to making such additional
calls Matson points out that requests for additional calls should
be timely and that the Maritime Administrator should not approve
them unless he were satisfied that Matson was unable to lift all

cargo offered

PTL carries only a very small percentage of the total cargo
movement between California and Hawaii and since no operator
in this service objects to the continuation of PTL s present
Hawaiian service we find that under present conditions such
continuation would not result in unfair competition to any person
firm or corporation operating exclusively in that service 2

III Trade Route No 29 is designed to provide service between
California ports and ports in the Far East The primary obliga

2Service between California and Hawaii is provided by Matson PTL and Americ n

President Lines Ltd In 1951 the outbound dry cargo movement was approximately 620 000
short tons and the inbound movement approximately 1 000 000 short tons Matson as the

only carrier providing a regular perm nent and frequent service has carried the great

majority of this cargo PTL s carryings per voyage for the approximate two year period
since the insti tution of its Hawaiian service have averaged only 1 106 long tons outbound
and 871 long tons inbound Hawaii is a regularly scheduled call for the subsidized combination
vessels of American President Lines operating on the Round the World service and on
Service 1 of Trade Route No 29 but the carryings of American President Lines have been

very small in 1951 and 1952 however the Hawaiian service of American President Lines will
increase when this Company meets its contractual obligations with the Maritime Adminis
tration for the construction of additional combination vessels for these services

4 F M B



PACIFIC TRANSP LINES INC SEC 805 a APPLICATION 149

tion of PTL as a subsidized operator is the maintenance and

development of adequate frequent and regular service on this

route as a whole Hawaii is not on this route as now described

in the subsidy agreement A subsidized operator is permitted to

depart from the described route or to engage in the protected
intercoastal or coastwise service including the service between

California and Hawaii trade only under the special conditions

set forth in the Act

The evidence is convincing as the examiner has found that

the Hawaiian service of PTL under presently existing conditions

does not materialiy detract from PTL s Trade Route No 29

freight service Many shippers on PTL s Trade Route No 29
service also use PTL s Hawaiian service Large shippers and
forwarders of overland cargo by routing export cars of mixed

cargoes destined to the Far East and Hawaii to PTL s pier
can retain control of their traffic expedite their shipments and
save the cost of drayage from team track to the different piers
of the two carriers otherwise serving the respective areas This
gives PTL some advantage in the solicitation of Trade Route
No 29 traffic Furthermore the service between Hawaii and

ports in the Far East is a part of the foreign commerce of the
United States and PTL s Hawaiian service contributes to its

development
Permission for the continuation of PTL s present Hawaiian

service will be granted subject to the provisions of its operating
differential subsidy agreement pending further consideration by
the Maritime Administrator of the service requirements of PTL s

operations on Service 2 of Trade Route No 29 This permission
may be modified or discontinued at any time if new data presented
by the Maritime Administrator or any other interested party
discloses that the further continuation of this service would result
in unfair competition to any operator engaged exclusively in the
service between Hawaii and the United States or would be
prej udicial to the purposes and policy of the Act The permission
covers only C 3 type vessels of PTL employed in its subsidized

operations on Service 2 of Trade Route No 29

I

FINDINGS AND CONCLUSIONS

1 Permission is granted under section 805 a of the Act
to permit Mrs Helene Irwin Fagan to continue to hold her
present stock interest in Matson Navigation Company

2 Until further order of the Board Pacific Transport Lines
Inc is hereby granted written permission under section 805 a
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of the Act for the C 3 type vessels employed in its subsidized

operations on Service 2 of Trade Route No 29 to call at Hawaii

outbound and inbound on approximately alternate sailings not

to exceed 13 outbound and 13 inbound sailings annually each

such call to be subject to the prior approval of the Maritime

Administrator

3 Under present conditions the permission herein granted
will not result in unfair competition to any person operating
exclusively in the service between California and Hawaii nor

will it be prejudicial to the objects and policy of the Merchant

Marine Act 1936

Sgd A J WILLIAMS

Secretary

JANUARY 16 1953

4F M B
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No M 57

ISBRANDTSEN Co INC ApPLICATION FOR BAREBOAT CHARTER OF

A GOVERNMENT OWNED WAR BUILT DRY CARGO VESSEL FOR USE

IN THE SERVICE BETWEEN UNITED STATES ATLANTIC AND GULF

PORTS AND EUROPEAN CONTINENTAL PORTS INCLUDING MEDIT

TERRANEAN PORTS

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

81st Congress upon the application of Isbrandtsen Co Inc for

the bareboat charter for a 4 to 6 month period of the Government

owned war built dry cargo vessel SS Pass Christian Victory
for use as an animal carrier between United States Atlantic and

Gulf ports and European continental ports including ports in

the Mediterranean

Hearing on the application was held before an examiner on

January 21 1953 pursuant to notice in the Federal Register
of January 15 1953 Because of the urgency of the matter the

usual fifteen days notice was not given There was no opposition
to the application The examiner s recommended decision was

served on January 22 1953 in which he recommended that we

should make the statutory findings necessary for the charter

Counsel for the Board has advised us that he will not file

exceptions to the recommended decision of the examiner

The reeord is convincing that the service herein under con

sideration is in the public interest Applicant s vice president
testified that the vessel is urgently needed for the purpose of

transporting livestock principally horses and mules from United

States ports to Mediterranean ports for a period of about 4 to 6

months or a minimum of three voyages The SS Columbia

Heights an animal carrier owned by applicant is under charter

to the Military Sea Transportation Service until the end of

March 1953 There is no privately operated animal carrier in

this trade at present The animals to be transported re primarily
for the account of the Jewish Agency for Palestine and they

4 F M B 151
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are urgently needed for the spring plowing and planting of crops
by new settlers in Israel

Applicant s vice president testified that no cargo except the
animals here involved would be carried outbound and that no

cargo at all would be carried inbound It was testified by appli
cant s shipper witness that the animals to be transported originate
in all parts of the United States and that many have been
assembled in centralized points ready to be transported by rail
to the export yards upon a surance that the vessel is available
he further testified that if applicant should not be able to charter
the vessel herein under consideration there would not be accom

modations for the transportation of this cargo for the period
involved

Applicant s vice president testified that the cost of outfitting
another vessel for a 4 to 6 months period would be prohibitive
There is no privately owned United States flag vessel suitable for

carrying animals available for charter on any terms or condi
tions

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is in the public interest
2 That said service is not adequately served and
3 That privately owned United States flag vessels are not

available for charter from private operators on reasonable condi
tions and at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for a period not to
exceed six months or a minimum of three voyages subject to
the usutl right of cancellation by either party on 15 days notice

By the Board

Sgd GEO A VIEHMANN

Acting Assistant Secretary
JANUARY 23 1953
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No S 23

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR INCREASE

IN MAXIMUM NUMBER OF SUBSIDIZED SAILINGS ON LINE D

LYKES ORIENT LINE TRADE ROUTE No 22

Submitted January 28 1953 Decided February 27 1953

Unsubsidized operation of Lykes Bros Steamship Co Inc on its Line D

Lykes Orient Line Trade Route No 22 found to be to some extent an

existing service In view of this finding the time which has elapsed
since the close of the hearing before the examiner and the additional

evidence on the issues of the case that is now available case returned to

examiner to permit the parties to offer additional and more recent evidence

William Radner Joseph M Rault and Odell Kominers for

applicant
Francis H Inge and Sterling F Stoudenmire Jr for Waterman

Steamship Coropration John Tilney Ca14penter for States Marine

Corporation of Delaware WilliaYn G Dorsch for Isthmian Steam

ship Company Dale Miller Mitchell C Cunningham John Lee

Gainey John C White Robert A Nesbitt F H Fredricks George
C Whitney and Lachlen Macleay for various other parties inter

veners

Alan F Wohlstetter for the Board

REPORT OF THE BOARD

This proceeding concerns the application dated January 29 1951

of Lykes Bros Steamship Co Inc hereinafter referred to as

Lykes for an increase in the maximum number of its subsi

dized sailings on Trade Route No 22 Service 1 from 24 to 48

per annum including the right to have 24 of them cover the

Netherlands East Indies and Straits Settlements hereinafter

referred to as NEIjStraits ports instead of the 12 previously
authorized to call at such ports The application was filed pursuant
to the provisions of Title VI of the Merchant Marine Act 1936

hereinafter referred to as the Act and a hearing was held

under the provisions of section 605 c thereof
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In the 1949 Report entitled Essential Foreign Trade Routes

of the American Merchant Marine Trade Route No 22 is

described as follows

U S Gulf ports Key West Mexican Border Far East Phil ppine
Islands China Japan U S S R in Asia French Indo China Formosa

Siam Manchuria and Korea

Service 1 thereunder is described in footnotel and includes

calls at NEIjStraits ports

The States of Alabama Louisiana Mississippi Tennessee and

Texas the Alabama State Docks Mobile Ala the Board of

Navigation and Canal Commissioners of the Harris County Hous

ton Ship Channel Navigation District Houston Tex the Hills

borough County Port Authority Tampa Fla the City of

Galveston Tex the Port of Beaumont Navigation District of

Jefferson County Tex the Lake Charles Harbor and Terminal

District Lake Charles L the Nueces County Navigation Dis

trict No 1 Corpus Christi Tex the Mississippi Valley Associa

tion the Chamber of Commerce of the New Orleans Area La

Brownsville Navigation District of Cameron County Tex the

City of Gulfport Miss and the Gulfport Port Commission inter

vened in support of the application and Waterman Steamship

CorpOi ation hereinafter called Waterman and States Marine

Corporation of Delaware intervened in opposition thereto Isth

mian Steamship Company also intervened but took no position

1 The following description of Service 1 of Trade Route No 22 appearing on page 23 of

Essential Foreign Trade Routes of the American Merchant Marine 1949 describes in

full Lykes Line D

Between a United States Gulf port or ports via the Panama Canal to a port or ports

in Japan China the Philippine Islands Hong Kong French Indo China Siam Thailand

the Netherland East Indies Straits Settlements including the Malay States with the

privilege of calling at ports in the H waiian Islands U S S R in Asia Manchuria Korea

and Formosa also ports in Mexico and the West Indies for the loading and or discharging

of cargo to or from foreign ports on the route and with the privilege of calling at United

States Atlantic ports homeward with sugar copra and liquid cargoin bulk loaded at ports

not in the Netherlands East Indies or Straits Settlements including the Malay States

provided that in the absence of specific authority of the Commission to the contrary vessels

calling t the Netherlands East Indies or Straits Settlements including the Malay States

shall return to United States Gulf ports for unloading cargoes destined for such ports before

proceeding to United States Atlantic ports with the privilege subject to cancellation by

the Commission on 60 days notice to the operator of calling at the following islands in

the Pacific area such privilege not to be considered as modification of the above route

description Caroline Islands Marianas Islands Palau Island Marshall Islands Okinawa

Isl nd Admiralty Islands Marcus Island Wake Island Gilbert Islands Sakhalin Island

southern half

Sailing Frequency 20 to 24 sailings per year

Subject to the stipulation that a minimum of seven 7 and a maximum of twelve 12

sailings per annum shall include ports in the Netherlands East Indies and Straits Settlements

includiRg the MalyStates
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as to the merits of the application Of the interveners only
Waterman offered any testimony

The purpose of the hearing held before an examiner was to

receive evidence on issues under section 605 c of the Act The

examiner s recommended decision served February 21 195

recommended that the Board find 1 That the sailings for which

applicant seeks subsidy would be in addition to the existing ser

vices 2 that it is not shown that the service already provided
by vessels of United States registry on the route is inadequate
and that additional vessels should be operated thereon Exceptions
were filed by Lykes memoranda in support of the recommended

decision were filed by Waterman and Board counsel and oral

argument was heard by the Board on January 28 1953 after

delays due to granting of various extensions of time to the

applicant and an intervener

The first question which involves the first recommendation
of the examiner is whether the additional 24 sailings requested
by Lykes over and above the 24 sailings now subsidized are an

existing service within the meaning of section 605 c of the
Act That section provides as follows

1 No contract shall be made under this title with respect to a vessel
to be operated on a service route or line served by citizens of the United
States which would be in addition to the exi ting ervice or services unless
the Commission shall determine after proper hearing of all parties that
the service already provided by vessels of United States registry in such
service route or line is inadequate and that in the accomplishment of the
purposes and policy of this Act additional vessels shall be operated thereon
and

2 no contract shall be made with respect to a vessel operated or to be
operated in a service route or line served by two or more citizens of the
United States with vessels of United States registry if the Commission
shall determine the effect of such a contract would be to give undue advan
tage or be unduly prejudicial as between citizens of the United States in
the operation of vessels in competitive services routes or lines unless fol

lowing public hearing due notice of which shall be given to each line serving
the route the Commission shall find that it is necessary to enter into such
contract in order to provide adequate service by vessels of United States
registry The Commission in determining for the purposes of this section
whether services are competitive shall take into consideration the type size
and speed of the vessels employed whether passenger or cargo or combi
nation passenger and cargo vessels the ports or ranges between which they
run the character of cargo carried and such other facts as it may deem
proper Numbering and paragraphing supplied

Lykes and its predecessors and affiliate have operated on Trade
Route No 22 since 1922 except for the period of World War II
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It has had since 1937 an operating differential subsidy contract

covering five separate trade routes of which Trade Route No 22

is one The contract calls for a maximum aggregate of 339 sail

ings per annum and a minimum aggregate of 228 on all routes

and a maximum of 24 sailings per annum and a minimum of 20

on Trade Route No 22 Lykes has stated that the extra subsidized

sailings now requested will not require any increase in the pres

ent maximum aggregate and that Lykes will not reduce the

sailings of any of the other four trade routes below the required
minimum Lykes owns 54 vessels of suitable type size and speed
to live up to its proposal

Lykes has made an average of 60 outbound sailings per annum

on Trade Route No 22 during the 1946 49 period making 42

sailings in 1950 and 24 sailings during the first 6 months of 1951

Sailings in excess of the maximum covered by the subsidy contract

were performed after securing special permission as required by
the contract Included in the present application was a request
for continuation of the special permission to make unsubsidized

sailings at the rate of 24 per annum for 6 months pending con

sideration of the application so that the service woulQ not be

disrupted Such interim permission was granted on February 19

1951 subject to cancellation on 30 days notice and has been re

newed from tim to time subject to the terms of the operating
differential subsidy agreement and the following conditions

imposed upon the operator
1 That all other provisions of said agreement are fully

complied with

2 That on these excess unsubsidized sailings no calls will

be made at the Netherlands East Indies and or Straits Settle

ments ports except for homeward carriage of bulk cargoes

and

3 That the minimum sailing requirements stipulated in

the contract for each of the subsidized services will be main

tained with owned subsidized or unsubsidized vessels

The evidence taken before the examiner did not cover operations
beyond July 31 1951 Upon this evidence counsel for Waterman

and for the Board contend that Lykes existing service on the

route is limited to its 24 subsidized sailings because its additional

unsubsidized sailings were subject to successive permissions from

the Maritime Administrator which ran only for 6 months periods
and weresubject to termination on 30 days notice at the Adminis

trator s option It was also contended that because Lykes made
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a total of only 42 subsidized and unsubsidized sailings in 1950

the total existing service in no event could exceed that number

per year Lykes explained that the reduction in sailings in that

year was due primarily to the Government s request to charter

some of its vessels for use to Korea to which Lykes acceded

Counsel for the Board argues that none of the interveners

had an opportunity at public hearing to contest the permissions
granted to Lykes to make sailings in excess of 24 per annum

and that the Administrator could not have intended to confer
the status of an existing service upon Lykes for its extra sail

ings without formal consultation with the other operators or

consideration of their interests on an official record It is clear
however that the interveners knew of the extra sailings on the
route from time to time permitted to Lykes and so far as the
Administrator s records show raised no objection

It seems that whether or not a service is existing within the
meaning of the statute should be largely determined by opera
tional facts It is true that because of its subsidy agreement
Lykes could not operate any vessel in addition to the number
subsidized on the route without the permission of the U S Mari
time Commission or ot the Maritime Administrator Lykes had
secured such permissions as were required for a period of at
least 3 years and had established ahistory of continuity sufficient
to denote a bona fide intention to continue operations substantially
in excess of the subsidized service

No reason is seen why more formalities or consultations should
be required for a subsidized operator who starts a new service
or expands an established service and seeks to have it qualify as

an existing service than for a nonsubsidized operator to do the
same thing It is obvious that a nonsubsidized operator may in
crease an established service or start a new service without con

sulting the Administrator or other operators on the line and
should he later seek subsidy his might readily qualify as an

existing service if it had the neces ary elements hereinafter
discussed The requirement for notice and public hearings set
forth in section 605 c of the Act is not a condition to the estab
lishment of an existing service but rather a condition to the

making of a subsidy contract on the route served by two or more

citizens of the United States operating with vessels of United
States registry

Once a subsidy contract has been made with an operator it is
necessary for him to comply with the requirements of the contract
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and obtain the Administrator s approval for any sailings in addi

tion to the subsidized sailings This requirement of administra

tive permission in such cases is not designed to affect in some

manner the ability of an operator to qualify an extra service

or even a new service as an existing service but is meant to

safeguard against possible improper competitive practices and

prevent operations prejudicial to the purposes and policies of

the Act By the terms of its subsidy contract Lykes was required
to obtain such administrative permission but once this permission
was granted 4ykes in our judgment was in this regard in the

same position as an unsubsidized operator free to develop a new

service or expand an established service into one which could

become an existing service within the meaning of the statute

While permanency of service is an important factor in deter

mining whether a service is in fact existing there are many

other factors As we said in Pac Transp Lines Inc Subsidy
Route 29 4 F M B 7 11

The term service embraces much more than vessels it includes the

scope regularity and probable permanency of the operation the route

covered th traffic handled the support given by the shipping public and
other factors which concern the bona fide character of the operation

The evidence in the case is convincing that each one of these

factors mentioned in the excerpt was fulfilled by Lykes with

additional sailings at least so far as they served the Far East

ports on Trade Route 22 other than in NEIjStraits area Itfol

lows and we so find that the unsubsidized operation of Lykes
was to some extent at least an existing service within the

meaning of section 605 c Even though the additional sailings
could not be made without the Administrator s consent the fact

that the necessary consents were obtained for a period of over

4 years preceding the close of the hearing and were then still

in force is very strong evidence of the permanency of some extra

service and of the bona fide intent of Lykes to maintain it

In view of our finding that the additional service herein con

sidered was to some extent an existing service and in view

of the time which has elapsed since the close of the hearing
before the examiner and the additional evidence on the issues

of the case that is now available we are returning the case to

the examiner to permit the parties to offer additional and more

recent evidence and permit the examiner to make a further

recommended decision in the light thereof as to the extent to

which the operator has maintained an existing service both
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as to the number of additional sailings and as to the geographical
limits of the service covered Upon the entire record the examiner

il1so will be able to make a recommended decision on whether

the effect of a subsidy contract for additional subsidized sailings
would be to give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels

in competitive services routes or lines as well as upon any

other issues arising under section 605 c as the amplified record

may make appropriate
An appropriate order will be issued
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its office

in Washington D C on the 27th day of February A D 1953

No S 23

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR INCREASE

IN MAXIMUM NUMBER OF SUBSIDIZED SAILINGS ON LINE D

LYKES ORIENT LINE TRADE ROUTE No 22

The Board on the date hereof having made and entered of

record its report in this proceeding which report is hereby
referred to and made a part hereof

It is orde1 ed That the case be and it is hereby remanded to

the examiner for the purposes stated in said report

By the Board

Sgd A J WILLIAMS

Secretary
4 F M B




