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FEDERAL MARITIME BOARD

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

V

TRANS CARIBBEAN lIOTOR ThLNSPORT INC

Submipted March 21 1956 Decided May 8 1956

Certain rates charges and practices of respondent found to be in violation of

section 18 of the Shipping Act 1916 and of section 2 of the Intercoastal

Shipping Act 1933 Cease nd desist orderentered

Sections 14 and 16 of the Shipping Act 1916 not shown to have been violated

Complainant not shown to have been injured and entitled to reparation

Garland M Budd for complainant
Eric lJath andAlan F Wohlstetterfor respondent
Leroy F Fuller as Public Counsel

REPORT OF THE BOARD
By THE BOARD

In his recommended decision of February 17 1956 the examiner
found certain rates charges and practices of respondent Trans Carib
bean Motor Transport Inc to be in violation of section 18 of the

Shipping Act 1916 1916 Act and of section 2 of the Intercoastal

Shipping Act 1933 and reqommended requiring respondent to cease

and desist from such violations In addition the examiner found that

complainant has not been injured by such violations and is not entitled
to reparation We concur in and hereby adopt the recommended

decision

A limited exception to the recommended decision has been filed by
respondent The examiner found that complainant had paid respond
ent 565 67 less than the amount due under applicable water tariffs

alone without consideration of the aomunt of additional charg s

which might be due respondent for services which were not a part of

the water transportation and for which rates are not specified in the

applicable tariff on file with us In making the finding the examiner
5 F M B 1
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stated that The Shipping Act 1916 does not give a carrier the right
to file a complaint with the Board demanding reparation from a ship
per and the Board is without authority to order a shipper to make

payments to acarrier 1

Respondent has an action pending in the Circuit Court of the Elev

enth Judicial Circuit of Florida involving the same shipments here

under consideration It urges for this reason that we clearly show

that the above mentioned finding concerning additional moneys due

and owing to it is in no sense a prejudgment of the amount which

may be due and owing it for services other than water transportation
While we consider the examiner s recommended decision to be clear

in this regard we have no objection to declaring and hereby state

that nothing in this report or in the examiner s recommended decision

shall be construed as a prejudgment of respondent s claim for moneys
due and owing to it for services other than water transportation

An appropriate order will be entered

1 We limit the scope of thl quoted language by stating that Wf do not here decide
whether a carrier may seek reparation against a shipper for violation of section 16 of
the 1916 Act While shippers are not included in section 1 of the 1916 Act within the

definition of the term other person subject to this Actthe express subjection of ship
pers to section 1f may effect an inclusion of shippers within the term other person sub

ject to this Act as it appears in section 22

5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 8th day of May A D 1956

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

v

TRANS CARIBBEAN MOTOR TRANSPORT INC

This proceeding being at issue on complaint and answer on file
and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been made
and the Board on the date hereof having made and entered of
record a report thereon in which the Board adopted the findings and
conclusions of the hearing examiner in his recommended decision
served in this proceeding on February 17 1956 which report and
recommended decision are hereby referred to and made a part hereof
It is ordered That respondent Trans Caribbean Motor Transport

Inc be and it is hereby notified and required to cease and desist
and hereafter to abstain from engaging in the violations of section
18 of the Shipping Act 1916 as amended and from the violations
of section 2 of the Intercoastal Shipping Act 1933 as amended
herein found to have been committed by respondent and
It is further ordered That this proceeding and it is hereby

discontinued
By the Board

SEAL

5 F M B

Sgd A J WILLIAMS

Secretary
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APPENDIX

FEDERAL MARITIME BOARD

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

v

TRANS CARIBBEAN MOTOR TRANSPORT INC

Certain rates charges and practices of respondent found to be in violation of
section 18 of the Shipping Act 1916 and section 2 of the Intercoastal
Shipping Act 1933 Cease and desist order should be entered

Sections 14 and 16 of the Shipping Act 1916 not shown to have been violated

Complainant not shown to have been injured and entitled to reparation

GarlandM Budd for complainant
Eric Bath for respondent
Leroy F Fuller as Public Counsel

RECOMMENDED DECISION OF A L JORDAN EXAMINER

This proceeding arises out of a complaint filed October 21 1954

alleging that in March 1954 complainant entered into an agreement
with respondent for the transportation of certain machinery equip
ment and raw materials by trailer ferry from Miami Fla to Puerto
Rico at 450 per trailer load of 15 000 pounds that respondent trans

ported the cargo and billed complainant in the amount of 8 572 53
that complainant did not agree with this billing that respondent
sent corrected invoices billing on July 15 1955 in the amount
of 13 610 32 that complainant has paid 6 271 78 for the account
of the shipments involved and that by reason of the foregoing com

plainant has been and is subjected to the payment of rates for

transportation which were and still are unjust discriminatory or

prejudicial in violation of sections 14 16 and 18 of the Shipping Act
1916 and in violation of section 2 of the Intercoastal Shipping Act
1933 Complainant seeks a cease and desist order and reparation

On January 3 1955 respondent filed its answer to the complaint
5 F M B
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qenying that jt agreed to transport the shipnlents at 450 per trailer

load or any other agreement to perform carriage at other than its

published tariff rates denying all allegations of unlawfulness and

requesting that the complaint be dismissed
Public hearing was held in Miami Fla froin June 1 through

June 4 1955

THE ISSUES

The issues are 1 whether any unfair or unjustly discriminatory
contract was entered into in violation of section 14 of the Shipping
Act 1916 2 whether respondent s rates charges and practices in
connection with the shipments were a unduly prejudicial in violation
of section 16 b unjust and unreasonable in violation of section 18
of said Act 3 whether respondent charged or demanded a different

compensation for the transportation from that specified in its tariff
in violation of section 2 of the Intercoastal Shipping Act 1933 tand

4 whether complainant is entitled to reparation

FINDINGS OF FACT

1 Complainant is a Puerto Rico corporation with its principal
place of business in San Juan and is engaged in the manufacturer of
aluminum windows parts and components therefor

2 Respondent is a common carrier by water with its principal
place ofbusiness in Miami Fla engaged in transportation ofproperty
between Florida and Puerto Rico and is subject to the Shipping Act
1916 and the Intercoastal Shipping Act 1933

3 The cargo involved was complainant s aluminum plant at Miami
which it desired dismantled and transported to Puerto Rico for re

assembly consisting of the plant machinery equipment raw materials
and supplies

4 Negotiations between complainant and respondent for the trans
portation of the cargo started several weeks before the first of the
five shipments involved was made on March 29 1954 The testimony
as to the negotiations wasvague and conflicting Complain nt under
stood that respondent agreed to transport the cargo at 450 per trailer
load of 15 000 pounds and that there would be about 10 trailer loads
estimated by respondent Respondent admits there was some dis
cussion of such rate but states that it was to apply to aluminum
products from Puerto Rico after the plant was established there and
that it would file such a rate with the Board but it was not to apply
to movement of the plant to Puerto Rico

5 F M B
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5 Both complainant shipper and respondent carrier were very

careless in making arrangements for transporting the cargo involved

Complainant was unaware that respondent was a common carrier

subject to charging tariff rates and appeared not to have known or

cared what the actual status of the carrier was Respondent made

little effort to inform complainant of what rates would be applicable
and made certain estimates of charges without proper consideration

of the applicable tariff or the type ofcargo to be carried

6 At the time this cargo was transported respondent s operations
wereconducted under the name of two corporations Trans Caribbean
Motor Transport Inc Trans Caribbean and Trailer Marine Trans

portation Inc Trailer Marine and the designation TMT which

appears on bills of lading and invoices is a tradename for both organi
zations Trans Caribbean operates as a motor carrier under ICC

authority in Florida and as a water carrier under a tariff filed with

the Board Trailer Marine was the Puerto Rican delivering agent
for Trans Caribbean at the time this cargo moved

7 Respondent loaded the cargo onto trailers or sea vans and used

the common carrier service of the M V Ponce for water transpor
tation of four of the shipments from Port Everglades Fla to Ponce

and San Juan P R and the barge Loveland o for one shipment
direct from l1iami to Puerto Rico since the barge was in Miami for

repaIrs
8 At the time these shipments were made in March April and

May of 1954 respondent had only one tariff filed with the Board

FMB F No 1 which had been in effect since October 15 1953 A

tariff had been filed with the Board in the name of Trailer Marine

Transportation Inc on April 19 1954 to be effective May 19 1954

which contained a rate of 450 per trailer load for Products of

Aluminum This tariff however was not accepted by the Board for

filing and it was withdrawn before it became effective

9 Respondent has filed a new tariff with the Board FMB F No

0 in the name ofTrailer Marine Transportation TMT Inc ffective

June 24 1955 and all prior tariffs including FMB F No 1 which was

in effect at the time the cargo was carried have been canceled in their

entirety
10 Respondent sent separate freight bills to complainant for each

of the five shipments involved in the total amount of 8 572 53 The

description of the cargo shown in the freight bills and in the bills of

lading had been prepared by respondent who determined the descrip
tion without instructions from complainant Upon receipt of these

freight bills complainant objected to the amount of the charges as

5 F M B
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being more than it understood such charges would be and refused to

pay them Discussions and negotiations followed and certain pay
ments were made in the total amount of 6 27178

11 On July 15 1955 respondent sent corrected freight bills to

eomplainant increasing the total charges from 8 572 53 to 13 610 32
At the hearing respondent was unable to explain how the charges in
the original bills were determined under its tariff in effect at the time

the c argo moved except that they weremade out in error by its billing
derk who had been discharged for making errors in these and other

billings Respondent stated that after the errors were discovered

upon audit corrected bills were sent to complainant made on the
basis of respondent s tariff FMB F No 1 which was in effect during
the period ofthe shipments involved

12 This tariff FMB F No 1 was incorporated in the record by
reference Itprovides for four different types of rates 1 Express
Rates Item 150 a 3d Revised Page 16 to apply to all shipments
weighing up to 3 300 pounds Item 15 Original Page 9 2 Pack

age Rates on door to door basis nowhere in the tariff clearly defined
Item 150 b 3d Revised Page 16 3 Household Goods and Per

sonal Effects not here involved Item 150 c 3d Revised Page 16
and 4 Commodity Rates Beginning on 3d Revised Page 17 ap
plicable on all shipments of over 3 300 pounds Itern 15 Original
Page 9 This is a port to port rate and does not include pickup in
land freight and delivery charges 3d Revised Page 17 Pickup
charges in Miami and delivery charges in Puerto Rico outsiqeof Ponce
and San Juan are to be charged Items 25 and 30 Original Page 9
No rate for pickup in Miami is given in the tariff but a delivery charge
for inland delivery at Guaynabo P R is given Item 150 e Re
vised Page 24 Jnland freight charges for inland motor transpor
tation in the United States are nowhere set forth in the tariff

13 Complainant made reference at the hearing to shipping
tickets which would show proper weights cube and description of
these shipments and respondent referred to weight slips and dock

receipts Both were requested to present these documents or any
other evidence which would accurately show the weight cube and

description ofthe goods carried Neitherwasable to present the docu
ments referred to and the only identificaton of the goods made avail
able were certain invoices bills of lading export declarations and

voyage manifests which had been prepared by respondent Com
plainant produced a series of invoices purporting to contain a list of
all items sold to it and carried in these shipments It is impossible to

5 F M B
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determine from these invoices exactly what was carried in each

shipment
14 Since neither complainant nor respondent produced any weight

slips dock receipts or shipping tickets which would indicate the

weight or cube of the shipments the only bases for determining the II

proper transportation charges are the invoices export declarations III
and voyage manifests referred to Upon consideration of these under

IIIrespondent s tariff FMB F No 1 in effect when the cargo was trans

ported the rates and charges applied by respondent and those Whiclll
it should have applied are shown in Table Iherein III

15 As before stated complainant has paid respondent 6 27178

Of this sum 964 53 was paid to Leonard Bros for services other

than transportation footnote 3 Complainant therefore has paid
respondent 5 307 25 toward the transportation of the shipments or

565 67 less than the amount due under applicable rates in the tariff

on filewith the Board and in effect during the period involved This

however is without consideration of any other amounts which may

be due respondent for pickup in Miami motor transportation from

Miami to Port Everglades redelivery of certain material to com

plainant s plant by truck or advances made by respondent for the

account of complainant

POSITION OF PARTIES

Neither the complainant nor the respondent filed a brief Public

Counsel filed a brief and his position is embraced herein

DISCUSSION AND CONCLUSIONS

Under section 2 of the Intercoastal Shipping Act 1933 the only
rate which call be properly charged by respondent for these shipments
is the rate on file with the Board and in effect on the dates the ship
ments werecarried Intercoastal Investigation 1935 1 U S S B B

400 455 Pacifio Lumber Shipping 00 v Pacific AtlanticS S 00

1 U S M C 624 626 As before stated the only tariff of the

respondent filed with the Board and in effect during the time of these

shipments was its Freight Tariff No 1 FMB F No 1 This tariff

by its terms for lack of clarity under the types of rates referred to

and as pointed out in table Iand footnotes under finding of fact No

14 is ambiguous and difficult of construction

It is a settled rule of tariff construction that where a tariff is am

biguous or doubtful it is to be construed against the carrier who

prepared it The Gelfand Mfg 00 v Bull S S Line Inc 1

5 F lIB
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u s S B 169 RubJer Development Oorp v Booth S S 00 Ltd

2 U S M C 746 748 A rair and reasonable construction how

ever must be given Thomas G Orowe et d v Southern S S et al

1 U S S B 145 147 and neither the intent or the rramers nor the

practice or the carriers controls ror the shipper cannot be charged
with lmow ledge or such intent or with carrier s canons or construc

tion National Oable and Metal 00 v American liawaiian S S
00 2 U S M C 470 473

The cargo transported is found to be that described in column 3

of table Iherein Interpreting respondent s tariff here under con

sideration in its most reasonable construction the applicable charges
are those shown in column 9 or said table I

The complaint alleges violations by respondent or sections 14 16

and 18 or the Shipping Act 1916 an9 section 2 or the Intercoastal

Shipping Act 1933

Section 14 Shipping Act 1916

While the evidence shows conrusion and misunderstanding on the

part or both the complainant and the respondent such evidence is

insufficient to show that there was any arrangement or agreement to

carry the cargo involved at rates other than the applicable tariff

charges in violation of section 14 Fourth nor does the record indi

cate that any actions or respondent were retaliatory within the mean

ing of section 14 lhird Accordingly this section is not shown to

have been violated

Section 16 Shipping Act 1916

In order for there to be unreasonable prererence or advantage or

unreasonable prejudice or disadvantage there must be unequal treat

ment or two or more persons or shippers Afghan Amer Trading
00 Inc v Isbrandtsen 00 Inc 3 F M B 622 Huber Mfg 00 v

N V Stroorrvvaart Maatschappij Nederland 4 F M B 343

The record fails to show that any actions of respondent subjected
complainant to any undue or unreasonable prejudice or disadvantage
in relation to any other shipper Accordingly this section is not

shown to have been violated

Section 18 Shipping Act 1916

This section requires
That every common carrier by water in interstate commerce shall establish

observe and enforce just and reasonable rates fares charges classifications

and traiffs and just and reasonable regulations and practices relating there

to

5 F M B
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x APPENDIX

Complainant s tariff FMB F No 1 here involved contains in the

Commodity Rates section an item Express Goods with a rate of
0 99 per cubic foot and 5 per 100 pounds Revised Page 19 and 2d

Revised Page 19 This item is not defined or explained anywhere
in the tariff and it is impossible to determine what particular com

modities will be charged this rate The tariff also contains two

different rates for commodities which are not otherwise specified in

the Commodity Rates section

1 Cargo n o s 1 51 per cubic foot and 3 per 100 pounds Revised

Page 18 and 2d Revised Page 18

2 Not Otherwise Specified 110 per cubic foot and 2 73 per 100 pounds
Revised Page 21and 2d Revised Page 21

Such rates are ambiguous and conflicting they could lead to dis

crimination between and unequal treatment of shippers and they
are unjust and unreasonable rates and practices within the meaning
of this section of the Act Since however respondent s new tariff

FMB F No 3 which has superseded all of its prior tariffs contains

no Express Goods item and has only one Cargo Not Otherwise

Specified item it is unnecessary to direct respondent to amend its

tariff

Respondent failed to determine the cube on all but a part of one

of the five shipments Since the tariff involved provides that charges
shall be determined on the basis of cube or weight whichever basis

yields the greater revenue Item 5 b Original Page 6 failure

to properly determine the cube wasclearly an unjust and unreasonable

practice within the meaning of section 18 and respondent should be

ordered to cease and desist from such practice
In connection with the March 29 shipment respondent billed com

plainant an exchange fee for transfer of funds from Puerto Rico

bank to the United States on a collect shipment Item 105 2d Revised
Page 14 Since no payments were made to respondent in Puerto
Rico this exchange fee was improperly assessed and was an unjust
and unreasonable practice within the meaning of section 18 and

respondent should be ordered to cease and desist from such practice
In connection with the April 9 shipment respondent billed a heavy

lift charge item 5 k Original Page 7 on the full weight of the

shipment although it failed to show that anyone of the five pieces
weighed in excess of 2 000 pounds Application of this charge was

improper and was an unjust and unreasonable practice within the

meaning ofsection 18 and respondent should be ordered to cease and

desist from such practice
5 F M B



APPENDIX XI III

Section 93 Intercoa8tal Shipping Act 1933

s section provides that no common carrier by vater in inter

co l commerce shall

charge or demand or collect or receive a greater or less or different compensa

tion for the transportation of passengers or property or for any service in

onnection therewith than the rates fares and or charges which are specified
in its schedules filed with the Board and duly posted and in effect at the time

Respondent charged and demanded a different compensation from

that specified in its tariff on file with the Board during the period of

the shipments involved None of the original billing was based on

the proper and applicable rates The explanation of respondent that

this billing was made through errors by its billing clerk does not

change the fact that improper rates and charges were demanded of

complainant In some of the corrected bills respondent charged
and demanded a rate of 5 per 100 pounds the Express Goods com

modity rate shown in column 6 of table I It is impossible to deter

mine from the tariff that this rate could be applied to any of the

shipments involved The proper commodity rate for the shipments
is shown in column 9 of table I The charging and demanding of

the inapplicable rates were in violation of section 2 of the Intercoastal

Shipping Act 1933

In order to be entitled to reparation under section 22 of the Shipping
Act 1916 the complainant must show some direct pecuniary injury
resulting from the violations alleged Eden Ll1ining 00 v Blue fields
F1 1tit S S 00 1 U S S B 41 47 J G Boswell 00 v American

Hawaiian S S 00 2 U S M C 95 105 vVhile the tariff filed by
respondent and its actions in connection with the shipments involved

were violative of the Shipping Act 1916 and the Intercoastal Ship
ping Act 1933 as found herein complainant has not shown that it

has paid in excess of applicable tariff charges orhas otherwise suffered

injury as a result of such violations Accordingly complainant is

not entitled to reparation under section 22 of the Shipping Act 1916
As to the finding herein that complainant has paid respondent

565 67 less than the amount due under the applicable tariff finding
of fact 15 the Shipping Act 1916 does not give a carrier the right
to file a complaint with the Board demanding reparation from a

shipper and the Board is without authority to order a shipper to

make payments to a carrier However respondent is required by
section 2 of the Intercoastal Shipping Act 1933 to collect this under

charge of 565 67 Consideration need not be given the applicability
of additional charges which may be due respondent for services per
formed in connection with the shipments which were not a part of

5 F M B
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the water transportation and for which rates are not specified in the

applicable tariff on file with the Board As pointed out in ding
of fact No 6 respondent has Interstate Commerce Commission

authority for motor carrier operations in the State of Florida

ULTIMATE CONCLUSIONS

Upon consideration of all the foregoing fact it is concluded and

found that certain rates charges and practices of respondent as herein

pointed out are shown to be in violation of section 18 of the Shipping
Act 1916 and section 2 of the Intercoastal Shipping Act 1933 Cease
and desist order should be entered

Sections 14 and 16 of the Shipping Act 1916 are not shown to have
been violated

Complainant is not shown to have been injured and entitled to

reparation
5 F M B



FEDERAL MARITIME BOARD

No 776

LOPEZ TRUCKING INC ET AL

V

WfGGIN TERMINALS INC

No 779

DANT AND RUSSELL SALES CO ET AL

V

WIGGIN TERMINALS INC

Submitted ApriZ 11 1956 Decided MOIJ 18 1956

Respondent s proposed revision of its F M B Tariff No 5 Item 15A found to

be an unreasonaIDe regulation or practice in violation of section 17 of the

Shipping Act 1916

Frank Daniels and James E Wilson for complainants in Docket
No 776

Joseph B Wolbarsht for complainants in Docket No 779
John F Groden and Oharles O Worth for respondent
LeanderIShelley as amicus curiae

EdwardAptaker as Public Counsel

REPORT OF THE BOARD

By THE BOARD

These proceedings arise out of similar complaints filed May 4 and

May 13 1955 and consolIdated for hearing under Rule 5 d of the
Board s Rules of Practice and Procedure Both complaints allege
that a proposed revision to F M B Tariff No 5 of vViggin Terminals
Inc Wiggin is unlawful in violation of sections 16 and 17 of the

Shipping Act 1916 the Act The proposed revision and addi
tion is as follows appearing as Item 15 A at 1st Revised Page 5

5 F M B 3



4 FEDERAL MARITIME BOARD

All loading of lumber trucks shall be performed by labor and equipment sup

plied or designated by Wiggin and shall be subject to its direction and control

except for the manner of placing on the vehicle and thequantity to be placed on

thevehicle

Public hearing was held in Boston Massachusetts from August 9

1955 through August 12 1955 The ex aminer found that proposed
Item 15 A would result in violation of section 16 First of the Act

and would be an unreasonable regulation or practice relating to the

receiving handling storing or delivering of property in violation of

section 17 of the Act

Exceptions to the recommended decision have been filed by Wiggin

replies thereto have been filed by complainants and by Public Counsel

Except as hereinafter particularly stated we agree with the findings
and conclusions of the examiner Exceptions or recommended find

ings not discussed in this report nor reflected in our findings or con

clusions have been considered and found unrelated to material issues

or not supported by the weight of the evidence

The facts are as follows

1 Complainants in No 7761 are motor carriers truckers op

erating under authority of the Commonwealth of Massachusetts and

the Federal Government in the transportation of lumber and related

materials to Boston from points in Massachusetts and nearby States

Complainants in No 779 2
are corporations engaged in the wholesale

lumber business who either receive lumber for their own account or

purchase lumber from suppliers who receive it at Wiggin s facility
2 Respondent is a person subject to the Act by virtue of its con

duct of a lumber terminal operation at Castle Island Boston Massa

chusetts an area of 101 acres owned by the Commonwealth of Massa

chusetts and le sed to Luckenbach Steamship Company Inc Luck

enbach under a 10 year lease Wiggin s agreeme t with Lucken

bach is also of a 10 year duration but subject to modification or termi

nation on 90 days notice by either party Wiggin assumes fullcharge
and responsiiblity for lumber terminal operation on Castle Island and

agrees to save Luckenbach harmless from any losses suits damages
or judgments arising from any injury to or loss of property or death

or injury to any person on or within the lumber terminal area caused

by any act or failure of Viggin or any of its officers agents or em

ployees or by the condition of the premises The agreement requires
Wiggin to procure adequate insurance coverage for such purpose

1 Lopez Trucking Inc Cohenno Inc Ihomas Cook Sons Inc E W Larson Sons

Inc C Malone Trucking Inc and William J Coady d b a Coady Trucking Company
IIDant and Russell Sales Co L Grossman Sons Inc Blanchard Lumber Company Inc

Guernsey Westbrook Lumber Co Gerrity Company an4 l lunl ett Webster Lumber Co

Inc

5 F M B



LOPEZ TRUCKING INC ET AL V WIGGIN TERMINALS INC 5 I
3 The lumber shipped to Castle Island moves under tackle to

tackle rates In contrast to general cargo under lumber contracts
of affreightment the carrying vessel is divested of custody of the

cargo on delivery to the consignee or to the terminal for the con

signee at the end of ship s tackle Lumber is discharged from the
end of ship s tackle onto a bolster a platform similar to a pallet
picked up by a Wiggin straddle truck and carried to a point of rest
in the nterior While the record is not explicit in this respect we

infer from testimony of Wiggin representatives that discharged lum
ber is backpiled directly from ship s tackle and not from an inter
mediate point of rest Essentially this is a backpiling operation
entailing maintenance of records of location amount and ownership
of various lots of backpiled lumber The records enable Wiggin to

assess charges fixed by its tariff for parking 3 storing of lumber
after free time The lumber dealers in their use of lumber terminal
services and facilities have no contract or other arrangement with
Luckenbach

Wiggin s manager testified that very little of the lumber discharged
at Castle Island is signed or receipted for He did not reveal whether
it is a Wiggin employee who signs for lumber on those occasions
when receipts are issued

Wiggin pays Luckenbach 90 percent of the sums collected as usage
on lumber vessels 4 and 100 percent of the sums collected for wharf

parking
5 both at the rates specified in Luckenbach s terminal tariff

Wiggin also pays 100 percent of the sums collected for shed parking
and 75 percent of the sums collected for open yard parking both at

the rates specified in the Wiggin tariff All charges assessed against
cargo are contained in the Wiggin tariff including in addition to

the parking fee those for backhandling to the place of rest movement
of lumber from place of rest 0 another area within the terminal

truckloading and others

4 Under its present tariff 6

Wiggin loads lumber trucks by its

8 F M B Tariff No 5 Original p 2

The Term PARKING refers to the monthly charge on any lots of lumber remaining in
aplace of rest

4 F M BTariff No 5 Original p 2

The Term USAGE CHARGE refers to the charge on any lumber placed in a transit shed
or on a wharf orpassing through over or under a wharf or transferred between vesselR

or lighters or loaded to or unlonded from a vessel at a wharf regardless of whether or

Dot wharf Is used
G F 11 B Tariff No 5 Original p 2

The Term WHARF PARKING refers to the dally charge on any lots of lumber remain

Ing in shed oron awharf In excess Qf free time allowed
e Item 15A of the present tariff provides
Upon request lrom the driver 01 other authorized repreRentative of the operator ot

the truck or other vehicle concerned truckloading service will be furnished at the rates

5 F M B



6 FEDERAL MARITIME BOARD

own labor and equipment on request of the lumber ealers who own

the lumber or the truckers employed by such dealers In the past
however Wiggin has performed but a small part of the truckloading
Under its proposed tariff revision it would have the right to perform
all truckloading on CastleIsland

5 The proposed tariff revision was issued on March 15 1955 and

filed with the Board on March 17 1955 to become effective May 15

1955 On April 26 1955 the effective date was extended to June 15

1955 and on June 2 1955 it was postponed until after decision of

the Board on the issue in the present proceedings
6 There are three categories of persons who will be or may be

affected by the proposed tariff revision complainant wholesale lum

ber dealers complainant truckers and certain wholesale lumber

dealers 7 resident tenants who are competitors of complainants
and who are permanently assigned particular are s on Castle Island

for parking lumber

7 The resident tenants have their own employees and equipment
on Castle Island and perform their own truckloading At times they
also employ the truckers for loading an9 transporting In 1954 the

resident tenants received 54 384 000 net feet of lumber or 414 percent
of the total incoming lumber for thatyear

8 The resident tenants have not protested the proposed tariff re

vision although they may be affected by it since Wiggin might take

over their truck loading Wiggin has not advised the resident tenants

of such an intention however and has no determined policy or plan
with respect to resident tenants operations

8 It is possible that Wig
gin would allow the present method of truck loading to continue

9 The truckers have performed their own truck loading with their
own labor and equipment since the Wiggin lumber operation com

menced there in 1947 except as noted in Finding 12 Prior to World
War II Wiggin conducted a lumber terminal operation at Charles

I
r

and subject to all applicable provisions of this tariff The quantity of lumber loaded

npon the vehicle and the manner of the placing thereof on the vehicle shall be as directed

by the driver or other authorized representative of the operator of the truck or other ve

hicle Such driver or other representative shall supervise and be responsible for the

manner of loading Ail loading service shall be furnished and loading performed at the

sole risk and responsibility of the operator of the truck or other vehicle being loaded and

a request for the furnishing of such service shall constitute an agreement by the operator

of the truck orother vehicle involved to hold Wiggin harmless from all claims arising out

of the load or the manner in which the load is placed and secured
1 Weyerhaeuser Sales Company Shepard and Morse Lumber Company City Lumber

Company and Twin Harbors Lumber Company
8Although counsel for Wiggin in oral argument before the Board stated that under

the proposed tariff revision Wiggin would control the truck loading of the resident ten

ants Mr Sherman Whipple Jr president and Mr Paul Whipple manager of Wiggin
testified that no decision concerning resident tenant loading had been reachedi

5 F M B



LOPEZ TRUCKING INC ET AL V WIGGIN TERMINALS INC 7

town in the Port of Boston While all mechanical truck loading at

Charlestown was performed with gantry cranes owned by Wiggin
much of the truck loading was performed manually by the truckers
At that time the use of fork lift trucks for truck loading had not yet
become common and nearly 45 percent of the lumber which moved
out ofCharlestown was hand loaded

From the commencement of the lumber operation at Castle Island
lumber trucks were loaded principally by truckers themselyes using
fork lift trucks While Wiggin initially was interested in controlling
truck loading it was unable to acquire a sufficient number of fork lift
trucks to accomplish that objective

10 The truckers or some of them have office space and maintain
one or more fork lift trucks on Castle Island Each fork lift truck
is operated by a driver and two additional men Together the truckers
utilize eleven fork lift trucks representing an original total cost of

87 548 89 and a present market value of 68 683 89 The truckers
would need few of these fork lift trucks if the proposed tariff revision
should become effective Wiggin has offered to purchase these fork
lift trucks at appraisal value since effectuation of the proposed tariff

amendment will require an additional 10 or 11 fork lift trucks Pur
chase ofnew additional fork lift equipmentwould cost Wiggin nearly

100 000
11 The truckers load and haul lumber for both wholesalers and

retailers A1ost commonly however it is the lumber retailer who
issues instructions to the trucker and pays the trucking freight Vhen
instructed to pick up lumber the trucker dispatches a truck to Castle
Xsland and ascertains the location of the lumber from Wiggin s clerk
at the gate The trucker then advises his fork lift operator of the
location of the lumber and both th transporting truck and the fork
lift truck proceed to the pile or piles from which the required items
are loaded On departing from Castle Island the truckdriver gives
the gate clerk a signed slip stating the quantity of lumber on the
truck The gate clerk however does not tally the lumber His

responsibility to Wiggin is to determine to the best of his ability
that the ownership of the lumber is a stated by the trucker and
this is done for the purpose ofcomputing parking charges Truckers
cannot depart from Castle Island however without signing for the
lumber on their trucks

12 The present system whereunder truckers are able to load their
own lumber trucks is satisfactory to them and to the lumber retailers
and wholesalers Although Wiggin has on rare occasions loaded
trucks for the truckers when the truckers were too busy to perform

5 F M B
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their own loading Wiggin s loading has been unsatisfactory to the

truckers due to the greater cost occasioned by 1 using up to twice

as many men as the truckers do to load a truck and loading l ss

lumber in the same period of time 2 loss in detention time of
truckers equipment waiting through long coffee breaks and lunch

periods 3 shortages of lumber 4 inefficiency in preparing loads

5 haphazard loading which orten necessitates reloading in order to

meet highwaysafety requirements
13 The truckers as a group are loading considerably less at Castle

Island since the proposed tariff revision than they loaded and trans

ported for comparable periods in 1954 During the first seven months
of 1954 Wiggin received 83 398 526 net feet 9 of lumber For the
same period in 1955 52 457 325 net feet were received a decrease of
30 941 201 net feet or 37 2 percent as compared with the previous year
The decrease in the amount of lumber received byViggin and the
decrease in the amount of lumber loaded and transported by the
truckers have resulted from diversion of lumber from Boston to other
New England ports and to rail rather than water transportation
which has been caused by the apprehension ofshippers and consignees
that the proposed tariff provision might go into effect by increases
in water freight rates which have reduced the disparity between rail
and water transportation costs by a shortage of Iumber carrying
vessels andby strikes on the west coast

The lumber dealers are apprehensive concerning the proposed tariff
revision principally because of the great increase in loading costs
which they believe will result and because of the delays in delivery
which they believe will inevitably follow from the slower loading time
reduced actual working hours of Wiggin employees frequent work

stoppages and the necessity for queuing up for truck loading In
addition truckers anticipate increases in truck rates bec3rUse of deten
tion time on their equipment

As hereinabove stated generally trucks which transport lumber for
the wholesale lumber dealers are loaded by trucker employees An

exception however is L Grossman Sons Inc Grossman a whole
sale lumber dealer which maintains its own employees and truck load

ing equipment on Castle Island Grossman s loading costs including
labor and amortization of equipment average about 0 85 per one

thousand net feet oflumber and are far less than the proposed Wiggin
rate of 165 per thousand gross feet the equivalent of 2 10 per thou

9The term net feet represents actual measurements of lumber after dressing gross

feet the measurement befOle dressing

5 F M B



LOPEZ TRUCKING INC ET AL V WIGGIN TERMINALS INC 9

sand net feet 10 For this reason Grossman would accelerate its pres
ent policy and practice of diverting its incoming lumber shipments
to other New England ports should the proposed tariff revision go
into effect Other lumber dealers such as Dant and Russell National

Lumber Co a retailer and Gerrity Company have indicated an

intention to reduce or discontinue shipments to Castle Island if the
tariff revision is made effective

15 In its backpiling and occasional truck loading operations Wig
gin employs members ofLocal 926 an affiliate of the International

Longshoremen s Association ILA Although the men are classified

as lumber handlers and are paid lower hourly wages than men em

ployed as longshoremen they are hired as casual labor in the same

maniler as longshoremen and are employed only when lumber ships
are to be unloaded For this reason in negotiations in early 1955

looking to a new labor contract between Local 926 and the Employers
Group ll the union demanded either the right to perform all truck

loading at Castle Island in addition to the backpiling and occasional
truck loading or theright to rec ive longshoremen s wages for the york

performed The negotiations terminated in an hourly increase of
0 10 for the union members without a written commitment regard

ing exclusive loading Shortly thereafter iViggin proposed the tariff

revision here in dispute
16 Local 926 since 1941 has sought exclusive control over the truck

loading an aim with which iViggin in the past has been unsympa
thetic In 1949 however upon strong union urging iViggin sought
controlled loading as now proposed The proposal was then as now

strongly opposed by the lumber dealers and by the truckers This

plus the fact that lViggin was in any case hesitant at that time to

assume the uecessary capital expense and plus the failure of the union
to appear in support of Wiggin at a meeting with Boston port authori
ties at which time exclusive loading was to have been sought caused

Wiggin to drop the proposal
Tiggin Local 926 employees consume up to twice as much time in

truck loading as do the truckers employe es In addition Wiggin
usually uses moremen in truck loading than dothe truckers employees
The additional time consumed and the excess of men employed would

materially add to the truckers and to the lumber dealers direct and
indirect costs Although the truck loading employees of the resident

lOWtggln s present tariff rate is 1 85 per thousand gross ftet
11 A group composed of iVlggin Wcyerhaeuser Slles Co Shepard Morse Lumber Co

and The City Lumber Go of Bridgeport Inc the last three of whIch arc r itlent ten

ants whlemploy Local 92members on Il permanent basis

5 F M B
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tenants are members of Local 926 the same labor union as those of

Viggin the resident tenants employees work as efficiently and as

expeditiously as do the truckers employees due probably to the perma
llent nature of their employment and to the supervision received from

the resident tenants

17 Luckenbach has urged Viggin to take over truck loading as a

good terminal practice but has brought no pressure to bear on Wiggin
While vViggin is reluctant to undertake exclusive truck loading it con

siders that function essential to an efficient terminal operation
18 Complainant truckers and lumber dealers state that Wiggin s

terminal is inefficiently operated which is admitted by riggin
Tiggin and the complainants however assign different reasons for

the inefficiencies and dispute whether the proposed tariff revision will

effect a cure

Viggill contends that free trucker access to parked lumber is respon
sible for most of the inefficieneies while admitting poor housekeeping
practices The truckers deny that abuses result from free aceess and

state that jggin IS pOOl housekeeping and careless backpiling are

solely responsible for the onditions at Castle Island

The lumber dealers consider both the truckers and Viggin to be

at fault however assigning the bulk of responsibility for the condi

tions to Viggin s failure to exereise its right to supervise and control

the truekers Efficiency can be eompletely restored it is urged by
effective supervision and policing of truckers activities and by dili

gent housekeeping without the necessity for vViggin s performance
of truck loading Vlggin witnesses as stated urge that controlled

truck loading is essential to an efficient lumber terminal operation
that it will correct most of the present terminal inefficiencies and that
it will give vViggin complete control over the stored lumber The

follo ving conditions contribute to the inefficiency of the terminal as

a whole

a The work of iViggin Local 926 employees has frequently been

iilterrupted by ork stoppages delays of less than one day and by
strikes delays of greater than one day

b The actual working hours of Wiggin employees are limited to

about 5112 hours per day because of long coffee breaks and an unwill

ingness to begin truck loading as lunch or quitting time approaches
c The few trucks handled by Wiggin employees are often unstable

and improperly positioned sometimes requiring reloading on the

truck Under both Wiggin s present tariff and the proposed revision

thereto however riggin truck loading is performed under the

supervision of the trucker s representative and at the risk of the

trucker
5 F M B
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d Truckers frequently load and deliver wrong lots of lumber as

well as incorrect quantities This results from misdirection of lumber

and placing lumber on the wrong piles in backloading by Tiggin as

well as from carelessness on the part of trucker employees in loading
from piles owned by other lumber dealers

e Piles of lumber are spilled or made unstable by the truckers

practice of bucking lumber on the blades of a fork lift truck against
the pile in order to straighten out the load on the fork lift

f Trucks are parked in streets and alleys preventing access to or

egress from the piles
g Lumber has been strewn and allowed to remain on the wharf

by Viggin employees and in the roadways by both Wiggin and trucker

employees
h Lumber is transported by truckers on fork lift trucks a

hazardous practice conducive to spilled loads A present tariff pro
vision 12 requiring all lumber which is to be moved from one place
of rest within the lumber area to be moved by Wiggin is ignored by
the truckers Wiggin states that the provision cannot be enforced as a

IJractical matter or as a matter of right
i Truckers occasionally load and carry more lumber than the

amount to which the consignee is entitled resulting in eventual

shortages of lumber

j Truckers occasionally remove partial lots and leave small piles
lying around the terminal while at the same time signing out at the

gate as having received a full lot Viggin annually or less frequently
eleans up the yard by collecting such piles and gives the lumber

dealers an opportunity to identify and claim the lumber Lumber so

identified is released on payment of storage charges the balance is

sold for unpaid storage charges In 1954 Viggin realized 3 000
from the sale of unclaimed lumber The reeord does not reveal
whether Tiggin retained the entire sum or whether 7 percent of the

sum was paid to Luckenbach
k Viggin often fails to l epile spilled lumber strewn laths and

crossers and to clear the roads of such materials

1 The roadways are in poor condition and are neither maintained

nor cleared of snow by Wiggin who denies responsibility for either
function

19 Many of the aforementioned inefficiencies result from Viggin s

denial of responsibility for or duty to parked lumber and its denial
of custody of the lumber and control over the lumber area Wiggin
admits that it has a duty to clear roadways ofstrewn lumber erossers

12 F M B Tariff No 5 Item 14 Original p 5

5 F M B



12 FEDERAL MARITIME BOARD

and laths but it nevertheless has not always done so The abuses of

the truckers such as blocking of streets transportation of lumber on

fork lift trucks bucking lumber piles spilling lumber piles over

delivery of lumber by truckers leaving small piles of lumber scattered

throughout the parking area and loading from the wrong piles can be

prevented by adequate policing and an exercise ofgeneral control over

the lumber area Further both Luckenbach under its lease from the

Commonwealth of Massachusetts and possibly Wiggin under its

agreement with Luckenbach 13 have the duty to maintain the roads in a

state of repair equal to that shown by a survey made at the time of

execution of the lease and to clear the premises of snow

20 Wiggin asserts that it is not the lessee of the premises is a

service organization only and disclaims responsibility for shortage
of or damage to lumber 14 It claims that it now has authority to

regulate truck traffic and operations on Castle Island but denies au

thority to enforce such regulations vViggin has never considered

assessing penalties against truckers who violate tariff rules and pro
visions and its witnesses state that it has no right to bar from Castle
Island any trucker who engages in such practices

21 Wiggin s proposed tariff revision contains a provision requir
ing compliance with all vViggin regulations relating to ttaffic control

speed hours of operation and the like I5 There is no comparable
provision in the present tariff Under the agreement between Lucken

bach and Wiggin however Viggin is granted full charge and re

sponsibility for the conduct of a lumber terminal operation on desig
nated parcels of land agrees to maintain the lumber terminal section

in good condition and repair and agrees to surrender the lumber

section in like good condition ordinary wear and tear excepted
22 Officials of six Atlantic coast lumber terminals 16 testified m

13 Article 3 f of the agreement between Luckenbach au l Wiggin provides
WIGGIN will maintain the lumber terminal section and all improvements facilities

and equipment in good and serviceable condition and repair w1l1 comply with all exist
ing and future laws regulations orders and decrees pertaining to the occupancy of

the premises and upon the expiration of the term of this agreement will snrrendcr aid

section Improvements facilities and equipment in the ame condition in which they now

are or as they may later be improved by LUCKENBACH or the COMMISSION O1 dinary
wearand tear excepted

14 Item 15C of Original Page 5 Ii M B Tariff No 5 provides
Wiggin its officprs agents and employce shall not be responsible for any lo s 01 lam

age to vessels equipment persons lumber merchandise or other property received

handled or parked at the pier whether caused by theft fire watcr action of the el ments

or any other cause

16 Item 16B of 1st Revised Page 5 F M B l ariff No 5 pro ides

All trucks and persons using the lumber area shall comply with such directions rules

and regulations as may be issued by Wiggin relating to the traffic control speed hour
of operation and the like

18 Bayway Terminal Port Newark Newark N J Gowanus Lumber rerminal Brook
lyn N Y Municipal Pier Providence R I Connecticut Terminal New Londo Conn

5 F M B
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these proceedings They backpile lumber and offer various lumber
terminal services including truck loading They have public areas

in which the terminal performs all of the truck loading and open areas

where the truckers do the loading and some have resident tenants who

load their own trucks These terminals have complete control of the

lumber entrusted to their care The truck loading is performed effi

ciently with a reasonably steady crew on the property They have

found that a permanent crew tends to increase the efficiency of those

employed on a permanent basis as opposed to completely casual labor
23 Approximately one half of the Atlantic coast lumber terminals

permit private loading of trucks where it is permitted the average
is about 40 percent loading by the terminal and 60 percent by truckers
and consignees The terminal officials testified that the existence of
a permanent truck loading force on Castle Island would increase

efficiency in loading Since exclusive terminal controlled loading
would most probably entail maintenance of permanent crews exclu
sive Wiggin controlled loading would be more efficient than the pres
ent loading occasionally performed by 1Viggin s casual personnel
Such exclusive loading by Wiggin however as elsewhere herein stated
would not be as efficient as loading by the truckers

POSITIONS OF THE PARTIES

Principally complainants maintain that the proposed tariff revision
is unreasonable within the meaning of section 17 of the Act since
exclusive Wiggin truck loading would result in increased truck load

ing costs witho t corresponding increases in efficiency of terminal

operation that the revision would result in diversion of lumber ship
ments to New England ports other than Boston and that the revision
would result in f41ancial loss to them without a corresponding gain
by Wiggin

Complainants allege that since the proposed revision would be

applicable to all lumber dealers except the resident tenants it will

unduly prefer the resident tenants in violation of section 16 of the
Act They further allege that the diversion of lumber traffic to other

ports or to rail rather than water carriers will result in undue pref
erence to those ports and to that method of transportation and in
undue prejudice to the Port of Boston Finally they allege that
since truck loading of general cargo will not be oontrolled the pro
posed revision will result in unjust discrimination against lumber
commodities

New Haven Terminal New Haven Conn and Atlantic Terminals Inc Port Newark
Newark N J
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Public Counsel argues that the proposed revision will be an unj ust

and unreasonable regulation in violation of section 17 of the Act

since the revision is not necessary to efficiency Efficient operations
can be restored Public Counsel urges by enforcement ofexisting and

proposed tariff regulations relating to traffic control and by more

responsible housekeeping
Both complainants and Public Counsel assert that the real purpose

of the proposed revision is to meet the demands of Local 926 rather

than as an independent step toward greater operating efficiency
Although the General Counsel to the North Atlantic Marine Ter

minals Conference filed a brief as amicus curiae he made no attempt
to evaluate the evidence but urged only that the Board in deciding the

issues be guided by the following principles
a That discrimination within the meaning of the Act can exist only where a

terminal operator does not accord the same treatment to all of its customers

alike j and that a failure to treat its customers in the same way as other

operators treat theirs does not constitute discrimination
b That the fact a regulation or practice is desired by a labor union or is

adopted to resolve a labor problem is no evidence that it is unjust or unreasonable

but on the contrary tends to prove that there was a reasonable basis for its

adoption
c That the Act does not require uniformity of regulations and practices

among terminal operators and that the existence of an alternate possible

regulation or practice is no evidence that a regulation or practice is unjust or

Unreasonable

The North AtlanticMarine Terminals Conference did not except to

the examiner s recommended decision or orally argue its position
before us

DISCUSSION AND CONCLUSIONS

We cannot as did the examiner find that the proposed exclusive

terminal loading tariff regulation itself will result in violation of

section 16 of the Act While according to the testimony of Viggin s

president and its manager itis unknown whether the exclusive loading
regulati0n will be applied to the lumber of the resident tenants as well

as to the other lumber dealers counsel for Wiggin flatly asserted in

oral argument that all lumber dealers would be treated alike Sinc
the tariff regulation on its face applies equally to all who utilize the

lumber terminal however the regulation is not unduly preferential
the possibility that the equality contemplated by the tariff regulation
will in practice be disregarded is relevant to the reasonableness of the

regulation under section 17 of the Act

The proposed exclusive loading regulation will not be unduly preju
dicial to the Port ofBoston in violation of section 16 of the Act No

5 F M B
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evidence has been adduced showing or tendIng to show unequal treat

ment of localities by Wiggin The evidence of diversion of traffic

by lumber dealers which will or may be effected upon application of
the regulation is immaterial to the allegation of violation ofsection 16
of the Act Such evidence is however relevant to the issue of reason

ableness of the regulation under section 17 of the Act
The proposed regulation will not unduly prefer commodities other

than lumber in violation of section 16 of the Act Neither injury to
such cargoes nor an existing and effective competitive relationship
between lumber and other commodities has been shown as is required
before such a violation may be established Phua Ocean Traffic

Bureu v Ewport S S Oorp 1 U S S B B 53 1936
We find however the proposed revision of F M B Tariff No 5

Item 15 A as well as the contemplated effectuation thereof to be an

unreasonable regulation and an unreasonable practice respectively
relating to the handling storing and delivering of property by a

person subject to the Act 17 in violation of section 17 As hereinbefore
indicated considerable uncertainty wasexpressed by Wiggin witnesses
as to whether the proposed exclusive loading rule would be applied
uniformly Not only the potential discrimination in unequal appli
cation of a tariff regulation but the mere possibility of a variance
between regulation and practice renders both regulation and practice
unreasonable
If the regulation should not be applied uniformly the resident

tenants maintaining their own Local 926 personnel would enjoy
lower indirect loading costs by being able to supervise their loading
operations prepare lumber for loading prior to arrival of transporting
trucks avoid the loading delays attributable to the queuing up of
trucks for loading and at the present relative degree of efficiency of
their own employees vis a via Wiggin personnel enjoy lower direct

loading costs thanother lumber dealers all to their own advantage and
to the competitive disadvantage of other lumber dealers Obviously
the competitive disadvantage is not mitigated by the fact that the

Wiggin loaders receive the same hourly wages as do the resident
tenants loaders although an argument to that effect has been made by
Wiggin counsel in exceptions

The proposed regulation is equally unreasonable in other respects
The evidence establishes that exclusive Wiggin loading would result

17 An other person may be in connection with a water carrier without being affiliated
with controlled by or In a continuing contractual relationship with such carrier United
States v American Union Transport Inc et al No 44 October Term Supreme Court
1945 327 U S 437 Status 01 Gal loaders and Unloaders 2 U S M C 761 767 1946
See also Oalifornia v United States 320 U S 577 1944
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in substantially increased direct and indirect costs of truck loading
and would divert lumber to New Epgland ports other than Boston

In justification for these serious results Wiggin maintains that con

trolled truck loading is essential to give Wiggin complete control over

the lumber terminal and thus to restore efficiency of operations We

do not find this to be a valid justification here Item 16 B 1st Re

vised Page 5 of the proposed tariff revision not objected to by any

of complainants requires compliance with such direction rules and

regulations as may be issued by Wiggin relating to traffic control

speed hours of operation and the like Ample control over the lum

ber terminal operation can be gained by vigilant enforcement of this

rule without the concomitant increases in cost and diversion of lumber

which will result from effectuation of the proposed exclusive loading
regulation Further while the evidence indicates that truck loading
itself would be more efficient than it is at present should Wiggin
employ perma ent rather than floating lumber handlers the evidence

does not support a reasonable probability that the physical loading of

trucks by Wiggin employees would eliminate or reduce many of the

inefficiencies described herein
Since the disadvantages and injurious effects of the proposed exclu

sive loading regulation outweigh the benefits to be derived therefrom
which benefits may be secured by other uncontested and innocuous

means we find the proposed exclusive loading regulation unreasonable
Weare puzzled by Wiggin s asertion that as a service organiza

tion it lacks control over the stored lumber although it collects fees

for such storage Since Wiggin is direct1 compensated for its back

piling and other lumber handling services and since no services are

rendered to the lumber after deposit at the place of rest it is difficult

to understand the basis for publication and collection of a parking
charge by Wiggin a service organization if it has no custody posses
sion or right to possession of the lumber Wiggin asserts that Luck

enbach as lessee of the land on which the lumber terminal is located
has possession of and control over the lumber If this were correct

reasonableness would require that Luckenbach publish the lumber

terminal tariff in order thatconsignees oflumber might know to whom

to look for care of and responsibility to th ir lumber while at the

terminal The argument is refuted however by the fact that lumber

consignees deal with Wiggin not with Luckenbach ls and by the terms

18 The Luckenbach terminal tariff F M B IrI provides

Item a A WHARF PARKING LUMBER Refer to Wiggin Terminals Feder l Marl

time Board Tariff No 5
Item 7 CHARGES FOR HANDLING LUMBER Luckenbach S S Co Incorporated

has contracted with Wiggin Terminals Inc to handle and park lumber at Castle Island

Terminal Wiggin Terminals Inc publish their own tari1f to cover these services
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of the agreement between Wiggin and Luckenbach In that agree
ment Wiggin undertakes to assume full charge and responsibility for

the lumber terminal operations to save Luckenbach harmless in the

event of injury to or loss ofproperty or death or injury to any person
on or within the lumber terminal area caused by any act or failure of
WIGGIN or any of its officers agents or employees or by the condi

tion of the premises and to make certain remittances to Luckenbach
in payment for the use of such portion of Castle Island Terminal

by WIGGIN as a lumber terminal Emphasis supplied The sales

by Wiggin of unidentified and unclaimed lumber for storage charges
and the fact that consignees m3Y take possesion of stored lumber dur

ing the specified terminal hours only are further indicia of Wiggjn s

dominion over stored lumber and control of the lumber terminal We
find then that c Iltrary to its assertion Wiggin has control of the

lumber terminal ttnd custody of lumber stored thereon after free time
and prior to demand and payment by the consignee dealer of accrued

storage charges Having so found it is abundantly clear that the
inefficiencies hereinbefore stated to be the result of Wiggin s failure

to exercise its control over the lumber and over the premises should

be rectified through enforcement of Item 16B and orsuch other regu
lation dealing with traffic control or control over stored lumber as

may reasonably be necessary to insure trucker cooperation While

Wiggin asserts that policing of Castle Island would be impractical
and overly expensive it would appear that in the absence of such

control Wiggin furnishes no consideration in return for the storage
or parking fees received from lumber dealers

We conclude that Item 15 A of F M B Tariff No 5 is an unrea

sonable regulation relating to the handling storing and delivering of

property and that the contemplated effectuation of Item 15 A is

an unreasonable practice relating to the handling storing and de

livering of property both in violation of section 17 of the Act
As stated by the examiner the testimony of representatives of other

North Atlantic lumber terminals has no significant bearing on the

issues in these proceedings and the findings and conclusions herein

are not intended to have any application or effect upon such other
terminals Further while much testimony was adduced tending to

establish that the proposed revision resulted solely from labor union
demands it is the reasonableness of the regulation itself and the

contemplated practice thereunder which must be considered and not
the motivating reason for the revision
An appropriateorder will be entered
Chairman Morse was absent from the country at the time of oral

argument and accordingly does not participate in this report
5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 18th day of May A D 1956

No 776

LoPEZ TRUCKING INC ET AL

V

WIGGIN TERMINALS INC

No 779

DANT AND RUSSELL SALES Co ET AL

V

WIGGIN TERMINALa INC

These proceedings being at issue upon complaints and answers on

file and having been duly heard and submitted by the parties and
full investigation of the mattellS and things involved having been
had and the Board on the date hereof having made and entered of
record a report stating its conclusions and decision thereon which

report ishereby referred to and made aparthereof
It is ordered That respondent be and it is hereby notified and

required to cancel and hereafter abstain from publishing and putting
into effect Item 15 Aof F M B Tariff No 5 found herein to be an

unreasonable regulation in violation of section 17 of the Shipping
Act 1916

By the Board

SEAL Sgd GEO A VIEHMANN

Assistant Seoretary
5 F M B
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No M 64 Sub No 1

PACIFIC FAR EAST LINE INC ApPLICATION To EXTEND BAREBOAT

CHARTER OF VESSELS

S ubmitted May 25 1956 Decided May 28 1956

REPORT O THE BOARD

By THE BOARD

In Pacific Fa l East Line Inc OharteJ of War Built Vessels

4 F M B 785 we recommended granting the charter of seven vessels
to Pacific Far East Line Inc PFEL having found as more fully
set out in that report that 1 the service under consideration is in
the public interest 2 such service is inadequately served and 3

privately owned American flag vessels are not available for charter
from private operators for use in such service Ve recommended to

the Secretary of Commerce inter alia that the charters provide for
June 20 1956 redelivery at a United States west coast port to be
named by the Maritime Administrator and that PFEL be prohibited
from commencing a voyage which might extend beyond that date

Subsequent to exeeution of the charters as recommended and the
commencement of the contemplated iron ore lift PFEL was obliged
to redeliver four of the seven vessels as described in the follOWIng
Notice ofApplication and Tentative Findings served in this proceed
ing on May 18 1956

Pursuant to section e of the Merchant Ship Sales Act 1946 as amended

Public Law 591 81st Cong 50 U S C App 1738 seven 7 Victory type
vessels owned by the lJnlted States were chartered to Pacific Far East Line Inc

Applicant for the carriage of iron ore from Stockton Calif to ore ports in

Japan the charter eontemplated two 2 voyages per vessel a total of fourteen

14 voyages four 4 of the vessels were recalled after completion of one 1

voyage the applkant is obligated to redeliver said vessels on or before June 20

19l56
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Applicant seeks to use the three 3 vessels currently under charter to com

plete H sufficient number of voyages so that the total voyages accomplished under

the charter will be the total of fourteen 14 contemplated by the Report of the

Board dated March 20 1956
The Board has tentatively affirmed its findings of March 20 1956 and has

tentatively determined that its recommendation 6 inits Report of March 20 1956

should be relaxed to permit applicant to continue using the three 3 vessels for

additional voyages sufficient to accomplish a total of fourteen 14 under the

charter

Any interested party may be heard concerning these tentative findings in
Room 4519 New General Accounting Office Building 5th and G Streets N W

Washington D C at 2 p m e d t May 24 1956 Said findings will become

final if no protestantappears

On May 24 and 25 1956 as provided in the foregoing notice Ameri
can Tramp Shipowners Association and States Marine Corporation
of Delaware appeared in opposition to the proposed extension No
evidence was adduced by the interveners tending to show that our

tentati ve findings should not be made or that our tentative determi
nation and recommendation to the Maritime Administrator that rec

ommendation 6 of ourMarch 20 1956 report should not be relaxed to

permit PFEL to continue using the three vessels for additional voy
ages sufficient to accomplish a total of fourteen voyages under the
combined charters Accordingly on the records in this proceeding
and the earlier proceeding we reaffirm adopt and hereby finalize the
aforesaid tentative findings determinations and recommendations
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No 725

THE SECRETARY OF AGRICULTURE OF THE UNITED STATES

v

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE ET AL

No 751

IN THE MATTER OF THE STATEMENT OF THE MEMBER LINES OF THE

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE FILED UNDER

GENERAL ORDER 76

Submittecl June 28 J 955 Deoiclecl February 29 1956

Proposed exclusivepatronage contractnoncontract system of the North Atlantic

Continental Freight Conference approved under section 15 of the Shipping
Act 1916

The exclusivepatronage contractjnoncontract system of the North Atlantic Con

tinental Freight Conference not found to be unjustly discriminatory or un

fairas between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors or to operate
to the detriment of theCommerce of the United States or to be inviolation

of the Shipping Act 1916

Approval granted under section 15 of the Shipping Act 1916 contingent upon

modification of the proposed exclusive patronage contract to reflect the views

of the Board

Complaint of the Department of Agriculture dismissed since the proposed exclu

sivepatronage contractjnoncontract system has not been found to be un

lawful

Henry A OockTUm Ohas B Bowling J L Pease Ohas D Turner

and Oharles W Bucy for the Secretary of Agriculture of the United

States
John J O Oonnor and John J O Oonnor Jr for Isbrandtsen Com

pany Inc

As amended by order of March 30 1956
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Edward Knutf James E Kilday and Stanley N Barnes for the De

partment of Justice

Hymen I Ai alatzky for himself
M W Wells for Growers and Shippers League ofFlorida Florida

Citrus Commission Florida Canners Association and Florida Citrus
Mutual

Roscoe H Hupper Burton H Wh ite and Elliott B Niwon for

members of North Atlantic Continental Freight Conference

John Mason Edward Aptaker Richard J Gage and Richard W

Kurrus as Public Counsel

REi ORT OF THE BOARD

By THE BOARD

Docket No 725 arises out of a complaint filed on October 17 1952

by the Secretary of Agriculture Agriculture l challenging the

validity of the exclusive patronage contractjnoncontract rate system
dual rate system proposed by North Atlantic Continental Freight

Conference the conference for use in the trade from United StateS
North Atlantic ports to ports in Belgium Holland and Germany

exclusive of German Baltic ports Agriculture alleges that the use

ofdual rates would violate sections 14 16 and 17 of the Shipping Act
1916 the Act and that the proposed dual rate system may not be

approved under section 15 of the Act

Isbrandtsen Company Inc Isbrandtsen the Department qf
Justice Justice and Hymen IMalatzky doing business as Himala

International Malatzky intervened in the proceedings Although
Malatzky filed a brief he did not participate in the hearing before the

examiner and filed no exceptions to the examiner s recommended

decision

Docket No 751 is a proceeding arising out of a statement of the

conference filed on February 25 1954 pursuant to section 236 3 of

our General Order 76 2 and the comments thereto filed by Isbrandtsen

Agriculture and Justice The conference statement sets out the dif

ferential between contract and noncontract rates in the proposed dual

1 Filed pursuant to section 22 of the Shipping Act 1916 and section 203 j of the

Agricultural Marketing Act of 1946

17 F R 10175 46 C F R 236 3 Nov 10 1952 The section requires parties filing
to initiate adual rate system to furnish astatement containing

a The amount of the spread or differential in terms of percentages or dollars and

cents

b The effective date

c The reasons for the use of contract noncontract rates in the particular trade
involed and the hasis for the spread ordifferential between such rates and

d Copies of the form of all contracts pertaining thereto
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rate system complained of by Agriculture in Docket No 725 the

effective date of the proposed system the reasons for the use of the

system in the trade involved the basis for the differential and copies
of the form contract proposed for use in the trade Some of the

matters encompassed in the statement however had been fully con

sidered in our report in Docket No 724 Oontract RatesNorth

Atlantic Oon l Frt Oon 4 F M B 355 1954 where a proposed
lO percent differential between contract and noncontract rates in this

trade was found to be not arlitrary unreasonable unjustly dis

criminatory nor in violation of the Act The Board stated in that

report however that Nothing in this report shall be deemed to relieve

the respondent conference from full compliance with the provisions
ofGeneral Order 76

The history of the controversy between the parties here was de

scribed in Oontract Rates supra at p 356 as follows

On October 1 1948 respondents advised shippers in e trade that thecarriere

proposed to reinstate the exclusiv patronage contract and dual rate system which

h d been in use in the trade prior to World War II Isbrandtsen brou ht

suit in the United States District Court for the Southern District of New York

seeking an injunction and an order to set aside certain rulings of our predecessor
the United States Maritime Commission which purported to authorize the

dual rate system The District Court granted a temporary injunction to preserve

thestatus quo and directed Isbrandtsen to tile a complaint before us to challenge

the validity of tbe system This complaint was tiled and after due proceedings
we issued our report inDocket 684 upholding the system and finding at page 247

3 The use of the dual rate system by the two conferences and their members

is notunjustly discriminatory r unfair as between carriers shippers exporters

importers or ports or between exporters fom the United States and their foreign

competitors and does not operate to the detriment of the commerce of the

United States and is not in violation of the Shipping Act 1916

Our order in Docket 684 was appealed to the District Court by Isbrandtsen

who urged that the dual rate system was unlawful per se because in violation

of section 14 Third of the Act The court declined to find that the system
could under no circumstances be valid butgranted 8 permanent injunction against

the system Da point notargued befOJ e us holding that the differential between

the contract and noncontract rates offered to shippers had been arbitrarily
determined and was therefore based on unreasoned conduct and so wa un

reasonable and unjustly discriminatory lI

In July 1952 we instituted a rule making proceeding to provide machinery for

securing information from conferences of ocean carriers as to the circumstances

and justification for the use of dual rates and the basis for the mount of any

di1rerential between contract and noncontract rates to be charged Before our

rule making proceeding had been completed and rule promulgated
8

respondents
announced their intention to institute a new exclusive patronage dual rate system

effective October 1 1952

Our order of investigation issued as above stated on September 19 1952
initiated these proceedings and by our report tiled September 29 1952 Contract

f F M B
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Rates North A tlanUo Oont l Frt Oonf 4 F M B 98 we ineffect directed the

respondent carriers to defer the institution of the dual rate system until the
conclusion of these proceedings Our order of September 19 1952 as amended

on October 3 1952 outlined the scope of the investigation to embrace only the
issue of whether the differential in the rates of the proposed system is arbitrary
and unreasonable and therefore unjustly discriminatory

Ilsbrandtsen v United States 96 F Supp 883 19l1 affirmed by an equally
divided Supreme Court 8ub nomA S J Ludwig aowinckel8 Reden et al v 18brandt8eft

00 Inc et al 342 U S 950 19l2
1I Our General Order 76 was issued November 10 19l52

In commenting on the statement presently before us Isbrandtsen

argued 1 that the dual rate system proposed could not go into

effect prior to full hearing and approval under section 15 of the Act
2 that the matters considered in Docket No 724 did not provide a

sufficient basis for Board approval under section 15 3 that the
statement did not comply with the requirements of General Order
76 4 that the proposed dual rate system was violative of sections

14 15 16 and 17 of the Act and 5 that the institution of the system
would resul in irreparable damage nd injury to Isbrandtsen The

comments of Agriculture and objections of Justice are encompassed
in Isbrandtsen s comments

Oral argument on the statement and on the comments thereto was

heard on March 29 1954 In our order ofMarch 30 1954 we expressed
doubt as to whether aspects of the proposed contractjnoncontract
rates other than the amount of the proposed spread or differential be
tween those rates may be unjustlydiscriminatory orotherwise in viola
tion of the Act and we directed that the system be held in abeyance
until further direction we granted the requests of Isbrandtsen Justice
B nd Agriculture for hearing on their commentson and objections to the

statement and we ordered that the hearing be consolidated with the

hearing in Docket No 725

On April 15 1954 at the request of the conference members and

Public Counsel we specified in the following manner the aspects of

the proposed system as to which doubts had previously been enter

tained

1 Having determined that the differential between the proposed contract

and noncontract rates is not arbitrary or unreasonable and notunjustly discrim

inatory and that such differential is not in violation of the Shipping Act 1916

a8 amended there is nevertheless doubt as to whether the use of the proposed
contract and noncontract rates in the trade described in Conference Agreement
No 4490 as amended may be unjustly discriminatory or unfair as between

carriers shippers exporters or ports or between exporters from the United
States and their foreign competitors or may operate to the detriment of the
commerce of the United States or may be in violation of the Shipping Act 1916
as amended and
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2 Having determined that the differential between theproposed contract and

noncontract rates is not arbitrary or unreasonable and not unjustly discriminat

tory and that such differential is not in violation of the Shipping Act 1916 as

amended there is nevertheless doubt as to whether the use of the contracts per

taining to the proposed contract and noncontract rates as set forth in the State

ment filed by the Member Lines herein may be unjustly discriminatory or unfair

as between carriers shIppers exporters or ports or between exporters from the

United States and their foreign competitors or may operate to the detriment of

the commerce of the United States or may be in violation of the Shipping Act

1916 as amended

Hearings in the combined proceedings were held during the period
April 27 to May 7 1954 During the course of the hearing the ex

aminer ruled that questions relating to the method by which the con

ference arrived at the differential between contract and noncontract

rates and questions as to whether the differential was arbitrary could

not be pursued Counsel for Isbrandtsen and for Agriculture there

after appealed the examiner s rulings under the provisions ofRule 10

n ofour Rules ofPractice and Procedure By order dated May 3

1954 we sustained the examiner s rulings
In a recommended decision served on November 24 1954 the exam

iner found that the proposed system would not be unjustly discrimi

natory or unfair as between carriers shippers exporters importers or

ports or between exporters from the United States and their foreign
competitors would not operate to the detriment of the commerce of the

United States and would not be in violation of the Act He further

recommended that a memorandum of the agreement to establish the

proposed dual rate system should be filed for approval under section

15 of the Act and recommended that an order be entered dismissing
the complaint in Docket No 725 and discontinuing the proceeding in

Docket No 751 Motions by Isbrandtsen and Malatzky to remand the

recommended decision with instructions to make further findings and

conclusions weredenied by our order of February 1 1955

Exceptions to the recommended decision were thereafter filed by
Justice Agriculture Isbrandtsen and by the conference and oral

argument on the exceptions washeard Exceptions and recommended

findings not discussed in this report nor reflected in our findings or

conclusions have been given consideration and found not justified

8 Rule 10 n provides
Right of parties as to presentation of cvide7lce Evpry party shall have the right to

present his case or defense by oral or documentar evidence to submit rebuttal evidence

and to conduct such cross examination as may be required for a full and true disclosure

of the facts The presiding officer shall however have the right and duty to limit the

introduction of evidence and the examination nnd cro8s examillation of witnesses when

In his judgment such evidence or examination is cumulative or is productive of undue

delay in the conduct of the hearing
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We find the following to be the facts in these proceedings
The conference is a voluntary association of twelve common carriers

by water 4

engaged in the transportation of cargo from United States
North Atlanticports to ports in Belgium Holland and Germany ex

clusive of German Baltic ports The conference operates under the

authority ofF M B Agreement 4490 as amended the basic agree
ment approved in unamended form by our predecessor under section

15 of the Act on August 24 1935

Conference membership is open to any common carrier by water who
has been engaged regularly in the trade or who furnishes evidence of

ability and intention to maintain a regular service in the trade
Article 3 of the basic agree ent specifically pr vides for establish

ment ofdual rates and authorizes the conference chairman orsecretary
to negotiate and execute such duaI rate contracts in the manner as

may be authorized by the conference

There are eight nonconference common carriers in this trade
Isbrandtsen Meyer Line Inc States Marine Corporation States
Marine Hamburg Amerika Linie Hamburg American Line
Norddeutscher Lloyd North German Lloyd U S Navigation
Company 5 Mitsui Steamship Co Ltd Mitsui and Osaka Shosen
Kaisa 0 S K 6 of these Hamburg American ll MeyerLin
Inc and North German Lloyd are the predominant c arriers Sev
eral other lines have in the past operated independent berth or tramp
service in the tradebut do not presently Se11e the trade Isbrandtsen
an American c orporation employing United States flag vessels in this
trade although not in all of the trades which it serves is the only non

conference common carrier appearing in these proceedings Of the
conference membership Black Diamond Steamship Corporation
United States Lines Company vVaterman Steamship Corporation
Belgian Line and HolIand America Line were most active at the time
of hearing in Docket No 724

The independent lines collectively provide complete port coverage
and frequent and regular service as do the conference lines While

Conference membership at the time of the recommended decision included A S J Lud
wig Mowinckels Rederi Cosmopolitan Line Black Diamond Steamship Corporation
Compagnie Generale Transatlantique Compagnie Maritime BeIge S A Compagnie Mari

time Congolaise S C R L Joint Service The Cunard Steam Ship Company Limited
Cunard White Star Ellerman s Wilson Line Ltd Wllson Line Home Lines Inc Home

Lines N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland Amerika

Lijn Osaka Shosen Kaisha Ltd South Atlantic Steamship Line Inc U S flag United
States Lines Company U S flag Fjell Line Joint Service of Aktieselskapet LUksefjell
Akth selskapet Donefjell Aktleselskapet Falkefjell Aktieselskapet Rudolf

6 In 1955 subsequent to the clo e of hearings NQrth German Lloyd Hamburg American

Line and United States Navigation Co joined the conference In the same year Fjell
Line and South Atlantic Steamship Libe Inc resigned from conference membership

S Mitsui s entry predates O S Ks entry of February 1954
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large individual shippers may require more frequent service than any

single independent line provides it is unlikely that the needs of any

shipper could not be met by utilization of services provided by all of

the independents in the trade While a witness for Agriculture testi

fied that shippers in this trade need more service and greater port

coverage than collectively provided by the independent lines the wit

ness had no familiarity with this trade or with shipping problems
Some of the conference vessels are equipped with refrigerated space

A witness for Isbrandtsen indicated that Mitsui might be the only
nonconference line which provides refrigerated service but he further

stated that of the independent lines he wascertain of the facilities of

his own vessels only
There are between 3 500 and 5 000 shippers in this trade including

about 1 500 consignees in Europe as well as consignors in the United

States In this number are included some of the largest shippers in

the world several witnesses refused to estimate the maximum service

which might be required by any single shipper One witness stated

that some shippers use two to four sailings per week but indicated that

their requirements did not demand such frequent sailings and might
well be met by one sailingper week Nationalistic preferences are not

shown other than by Dutch receivers for Holland America Line

While shippers are interested in low rates they are more interested

in uniform and stable rates

There is a considerable volume of cargoes moving in this trade which

are attractive to tramp vessels and for which conference and noncon

ference liners as well as tranlp vessels compete For several months

prior to the hearing the carryings of one conference line were 90 per

cent bulk and 10 percent general For calendar year 1953 the bulk

cargo carryings of the conference member lines represented 60 percent
of their total carryings The percentage of general cargo

7 carryings
of conference member lines to total carryings of those lines has been

substantially reduced since 1948 General cargo
7 in 1953 represented

24 percent of the total conference carryings as against 56 percent in

1948 Generally bulk cargoes are less attractive and less remunerative

than general cargoes
As found in our report in Docket No 724 and officially noticed

herein the amount of commercial cargo in long tons carried by liner

services in the trade and the number of eastbound sailings for the

years 1948 to 1952 are as follows

1Exclusive of mllltary cargo carried
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TABLE I

Yeilr 1 000 tons Conference Nonconfer rotal sall Conference Nonconfer
ence lngs sailings ence sailings

Percent Percent Percent Percent
1948

00 00
00 1 485 76 24 621 89 11

1949
n 00 66 34 642 84 16

1950
00 00

00 1 812 57 43 613 80 20
1951 00 n

n 00 2 590 74 26 559 83 17

1952
n

n
J 990 266 234 8688 879 321

J January June 1952only
2 Percentage figures based on9 months statistics forconference lines and 11 monthsfor nonconference lines8 Estimated for full year basedon statistics mentioned in footnote 2

Additional data introduced in this hearing indicates the following
distribution of conference and nonconference sailings and commercial
earryings in liner services for 1953

TABLE II

Commercial Percent Percent
Sailings cargo cargo to sailings

total to total

Conference 485 1 318 947 64 5 72
Nonconferonce n n 00

00 00 0000 190 726 006 35 5 28

TotaL
00 00 n u n

un n 675 2 044 953 100 0 100

The foregoing tables 8 point to an unmistakable increase in non

conference sailings and carryings in this trade The combined sail

ings of nonconference lines have increased from 70 in 1948 to 190 in
1953 an increase of 170 percent During the same period noncon

ference commercial liner cargo carryings have increased by 145 per
cent On the other hand conference liner carryings have increased
4 6 percent during the period 1948 through 1953 while conference
sailings for the same period decreased 12 percent

Freight rates quoted by all of the nonconference lines ale lower
than the uniform rates of the conference members There is no fixed
amount by which the conference rates are undelquoted Rates of

independents generally have been 10 percent or more below conference
rates The rates of Isbrandtsen in particular while lower than con

ference rates are aimed at realizing a profit Other of the

independents jn the trade charge rates which are lower than those of
Isbrandtsen

The conference employed a dual rate system prior to World WarII

using a spread of 20 percent between contract and noncontract rates
The system as then employed covered between 100 and 200 of the

8Tables I and II Inclulle bUlk type cargoes and exclude m1l1tary and m1l1tary controlled
cargoes
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2 700 01 2 800 items of the then current tariff those items presmnably
being the most highly competitive items moving in the trade In the

years during which the system was in effect conference members had

nonconference competition As indicated in our report in Docket No

724 prewar nonconference operators carried commodities covered by
the conference dual rate system

When private operations of the conference ceased during World

War II existing dual rate contracts became inoperative Full private
operation of the conference recommended in 1948 and in that year the

conference endeavored to reinstitute a dual rate syst m The subse

quent history of the conference s efforts in this regard is traced earlier
in this report

The proposed dual rate contract differs from those in use by the

conference prior to World War II but doesn t differ in any material

way from the contract approved by the conference in 1952 and sub

lnitted to the Board in Docket No 724 Of the 1 500 or 1 600 com

modities presently moving in the trade the contract covers all except
the following items as specified inArticle 6

a Bulk Cargoes Not Package Goods Coal Coke Grain Oils Petroleum

and Liquid Petroleum Salt Cake
b Effe ts or Goods Household or Personal packed including lift vans

c Explosives
d Hay
e Livestock Animals etc

f Specie Gold Silver and Bullion

This contract does notapply to Human Ashes or Corpses

Article 1 of the contract provides that the merchant shall ship all

nonexcepted commodities by vessels of the conference carriers with

equitable division of shipments among them The conference does

not view Article 1 however as imposing any obligation on the shipper
to divide his cargo proportionately among conference lines The lan

guage hereinabove quoted was inserted in the hope that shippers
would so divide their cargo As a practical matter the conference is

unaware of any shipper who uses the services of one conference line

exclusively An additional provision in Article 1 whereby the car

riers agree to maintain adequate shipping services wa viewed by the

conference as enforceable by signatory shippers
Article3 provides as follows

3 The Merchant agrees not to make any shipment hereunder for the benefit

of any other Merchant or interest nota party to this contract or a contract sub

stantially inthis form with the undersigned Carriers and agrees also not to ship
any commodities covered by this contract by a carrier nota party to this contract

except as hereinafter provided
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Neither Article 3 nor any other article provides for liquidated dam

ages in the event ofcarrier or shipper breach

Objection to Article 3 was voiced by a shipper as legally invalid if

literally construed as itwould tend to bind an exporter or an importer
to have goods carried by members of the conference even when the

exporter or importer would have no legal right to select the carrier

The conference chairman indicated that a consignee signatory to a

contract would be bound by his contract on any shipment when the

consignee left the designation of the vessel to the consignor He did

not clearly indicate the effect of a consignee contract where a non

signing consignor with know ledge of the consignee s contract should

nsist on routing a c if or c and t shipment via nonconference car

rier The chairman did indicate theconference s willingness to extend

a dual rate contract to the merchant who controls the routing of ship
ments whether f o b or c i f J ost of the cargo in this trade moves

on a c if basis

Artiqle 4permits the merchant to ship via nonconference vessel if

after 3 days following application to the conference office for space

none of the conference carriers are able to provide space on a vessel

scheduled to sail within 15 days of the desired time

Article 7 provides that

All shipments contemplated tendered or made under this contract shall be

governed by the provisions of the tariffs permits dock receipts bills of lading
and other shipping documents regularly in use by the Carriers Receipt and

carriage of dangerous hazardous or obnoxious commodities shall be subject
to the facilities and requirements of the individual Carriers also to local laws

and regulations

Under Article 8 the contract would be in effect for an initial 9

months period and for successive 6 months periods in the absence of

a notice of termination given by either party 60 days prior to the

termination of the initial or succeeding periods Article 8 further

provides that rates shall not be increased during the initialor any suc

ceeding period of the contract Rate increases may only be made on

notice of 75 days prior to the end of any contract period to become

effective during the subsequent period
Under the pres nt single rate system shippers notifying the con

ference or members thereof of contemplated shipments are protected
in the rate quoted by the conference during the current month and

tw next succeeding months In addition most of the lines in the

trade conference andnonconference are accustomed to giving 60 days
advance notice of rate increases Isbrandtsen gives 30 day assurance

against rate increases While no notice of rate decreases is now given
by the conference or would be given under the contract a shipper who

IS F M B
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has received space at a higher rate receives the benefit of any rate
reduction in existence at the time ofactual shipment

Rates of conference carriers in this trade have been stable that is
free from appreciable fluctuation since WorId War II Rates of the

independent carriers have been more or less stable during the same

period except for an occasion in 1950 when Isbrandtsen s rates were

increased on eight days notice During the postwar period the con

ference lines have provided frequent regular and dependable sailings
The conference general rate level is lower today than it was in 1952

The average rate on general cargo is about 25 In October 1959 the
conference having previously announced the initiation of a dual rate

system and having deferred initiation of the system at our request
announced a 10 pelcent rate reduction or discount from tariff ra s

available to all shippers of general cargo The discount rate is still
in effect If the conference is permitted to initiate a dual rate system
the discount rate will be the contract rate and will be 10 percent lower
than the noncontract rate

There are three methods by which the confereJlce may meet inde

pendent competition First it may attempt by uniform rate reduc
tion to meet the independents rate this method is not likely to
succeed in view of the independents ability to reduce his rates further
and has in fact rnet with unsatisfactory results The conference has
not specifically attempted to meet Isbrandtsens rate since Isbrandt
sen is not its sole or major competitor Second the conference could
declare rates to be open and thereby pJ ecipitate a rate war although
a rate war would injure all carriers in the trade At times various
lines have urged the conference to meet the rate cutting practices of
the independents but the conference has refrained from thus engaging
in a rate war untilpermission to institute a dual rate system has been

granted or denied Third the conference may initiate a dual rate
system In attempting to iustitute sueh a system here the prime pur
pose is to meet nonconferenee eompetition Dual rate systems are

considered by the conferenee to be the eornerstone of the conference
system Itwas also stated by a conference witness that the dual rate

system will aid in stabilizing rates assure regular dependable and

frequent sailings provide reasonable guaranteed rates and enable
member lines to plan for the future

Witnesses for the American Farm Bureau Federation and for the
National Grange as well as Agriculture witnesses expressed opposi
tion to dual rate system generally and to the dual rate system pro
posed for use in this particular trade Itwasstated by those witnesses
that differences in rates charged to contract signers and nonsigners
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might make cargoes of the nonsigners noncompetitive with those mov

ing at lower rates There is no indication however that the lower

rates charged by nonconference lines in the past have imposed prohibi
tive competitive burdens on sjmilar cargoes moving at the higher con

ference rates The witnesses further stated that a dual rate system
would tend to eliminate nonconference competition enabling the con

ference lines to charge excessively high freight rates The witnesses
indicated that producers ofagricultural products are primarily inter
ested in low freight rates and to this end favored free competition in

shipping in foreign commerce They recognized however that in
free and open competition Isbrandtsen and other American carriers

might be driven from the trade since costs of operating American
vessels greatly exceed operational costs of foreign flag vessels Fur
ther the desire expressed by the witnesses for frequent sailings in

high quality vessels is somewhat inconsistent with the desire for eonl

pletely unregulated competition since elimination of carriers through
rate wars will reduce service andsince vessel improvement and replace
ment is difficult of achievement under rate war conditions

Cargo carried by members of the conference is competitive with

cargocarried in the Canadian North AtlanticEastbound Freight Con
ference the South Atlantic Steamship Conference the Gulf French
Atlantic Hamburg Range Freight Conference and with cargo moving
to the same ultimate destinations through Mediterranean gateways

Conference witnesses est imated based on long experience that the
conference might under the dtlal rate system expect to get 75 peTcent
or less of the general cargo moving in the trade A witness for Is
brandtsen estimated that the conference under a dual rate system
would tie up 90 percent of the general cargo About 2 400 of the less
than 5 000 shippers in the trade have signed dual rate contracts in

anticipation of the system going into effect Both importers and ex

porters are numbered among the present signers fallY shippers will
elect not to sign There were prior to Vorld Val II big shippers
who declined to sign a dual rate contract

The conference considers that the assurance of patronage of the

contract signers and the additional cargoes which it will carry will

permit the conference economically to allow a 10 percent discount
The conference presented no facts and figures however as to the
amount of revenue which might be realized from the anticipated in

creased amount of general cargo Isbrandtsen s witness declined to

give his opinion on whether a saving would be effected by the confer

epce lines even assuming carriage by conference lines of 90 percent of

the general cargo in the trade The question can be answered mly
5 l M
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by weighing the increased volume ofgeneral cargo that probably would

be obtained against the reduction in rates to contract signers The

record does not indicate the 1953 proportion between general cargo
and bulk cargo carried by nonconference liners The record does

show however that Isbrandtsen presently carries a greater amount of

general cargo than bulk and military controlled cargo Nonconfer
ence lines for the aggregate years 1948 through 1952 carried substan

tially more general than bulk cargo
9 and only in 1951 did the inde

pendent lines carry n10re bulk than general cargo On the other hand

during the same aggregate period conference lines carried substan

tially more bulk cargo than general cargo
9

Only in 1948 the first

year of record did general cargo carryings of the conference lines

exceed their bulk carryings For the entire period independent lines

carried approximately 32 percent of the total general cargo moving
whilemaintaining less than 18 percent of the total sailings General

cargo carried by nonconference lines amounted to more than 49 percent
of the total caTgo including military tontlage carried by them In

contrast general cargo obtained by conference lines amounted to 36

percent of the total cargo including military tonnage carried by those

lines Bulk cargo carried by alllin in the trade slightly e ceeded

general cargo carryings by all liners

There is no difference in cost ofservice as between signing and non

signing shippers of like cargo identically destined but insofar as the

system increases conference average carryings unit costs of carriage
ofall cargo whether or not carried under contract will be reduced

While there is no dual rate system in doinestic transportation entry
into that field is regulated as are transportation rates In contrast

any carrier may enter the field of ocean transportation in foreign com

merce and enjoy freedom from minimum or maximum rate regulation

DISCUSSION AND ULTIMATE FINDINGS

Since in Docket No 724 we found that the 10 percent differential
between contract and noncontract rates in the dual ra system pro
posed by the conference is not arbitrary or unreasonable unjustly dis

criminatory or in violation of the Act we consider that those questions
are removed from these proceedi gs The issues remaining for our

consideration in Docket No 751 are 1 whether the initiation of a

qual rate system is necessary or required as a competitive measure to
insure stability of rates and service to shippers 2 if necessary
whether the use of contract and noncontract rates or the use of the
dual rate contract here proposed wOlild be unjustly discriminatory or

9Exclusive of military controlled cargo
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unfair as between carriers shippers exporters or ports or between

exporters from the United States and their foreign competitors or

would operate to the detriment of the commerce of the United States

or would be in violation of the Act The issues raised in Docket No

725 including the question of the legality per se of the dual rate

system in this trade and otherwise parallel the issues remaining for

our consideration in Docket No 751

In the recent case of Oontract Rates Japan Atlantic Gulf Freight
Oon 4 F M B 706 we determined that under section 15 of the

Act we may approve the initiation of a dual rate system in any trade

if under the facts adduced the system as sought to be employed would

not be unjustly discriminatory or unfair detrimental to the commerce

of the United States or in violation of the Act Ve consider om dis

cussion in that report on the legality of dual rate systems per se to be

a full andsufficient answer to the arguments advanced here in support
of the proposition that the Board may never under section 15 approve
such a system

We consider the initiation of a dual rate system to be necessary as

a competitive measure to offset the effect of nonconference compe ition
in this trade The percentage ofparticipation of nonconference lines

in the total commercial liner movement has in each year exceeded the

percentage ofnonconference sailings to total sailings Nonconference

participation in the tota l commercial movement has increased from 24

percent in 1948 to 35 5 percent in 1953 the year of highest nonconfer

ence percentage participation except for 1950 when nonconference

lines carried 43 percent of the cargo on 20 percent of the sailings
Conference carriage of general ca rgo has decreased from approxi
mately 841 000 tons in 1948 to approximately 539 000 tons in 1952

while nonconference lines show an increase in volume of general cargo

in 1952 as compared with 1948 While general cargo in 1948 repre
sented 56 percent of the total conference carryings such cargo repre

sented only 24 percent of the conference total in 1953 Since general
cargo is more remunerative than bulk type cargo it is clear that the

competition of nonconference lines is felt even more keenly than the

11i2 percent decrease in total carryings from 1948 to 1953 would

appear to indicate Without a dual rate system the conference may

suffer the loss of still more general cargo to nonconference lines

Although rates in this trade have been stable from 1948 to 1953

they have remained so only because the conference as a whole did not

yield to the urging of some of its members to meet or better the rates

of the nonconference lines Such a measure as indicated by past
experience in this and other trades would have been countered by
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further rate reductions by nonconference lines and inevitably would Ihave culminated in a rate war whether the rates of conference lines

were uniformly reduced 01 individually reduced under open rates

The competitive pressure on the conference lines has increased during
the years of record despite the surface stability of rates vVhere faced

with forlnidable nonconference rate cutting competition and without

a dual rate system as in this trade it is impossible for conference lines

to aintain stability of rates and at the same time a proportionate
share of the desirable cargo In such circumstances a volume of

cargo must be sacrificed for stability of rates or stability sacrificed fOl
volume Disastrous rate wars or initiation of a dual rate system will

reduce for the period or the contract the economic pressure oil the

conference lines to reduce rates on general cargo by creating a basic

core of cargo on which the conference may rely The guarantee of

rates for a 6 months period will facilitate forward trading by shippers
and minimize the threat of rate wars with their disastrous effects on

carriers and on shippers
The 1se of dual rates in this trade will not be unjustly discrimina

tory or unfair as between shippers exporters importers or ports or

between exporters from the United States and their foreign com

petitors Although the use of such rates is prima facie discrimi

natory the discrimination will not be unjust since the shippers will

retain complete freedom of choice between signing and not signing
No shippers will be preferred since all have equal opportunity to avail

themselves of contract rates There will be no coercion on shippers to

sign since collectively the nonconference carriers provide complete
port coverage and frequent and regular service The difference be

tween contract and noncontract rates will place no greater handicap
01 economic burden on cargoes moving at noncontract rates than the

handicap on cargoes moving on conference vessels as compared with

those moving on nonconference lines at rates lower by 10 percent or

more than conference rates Further there is no indication that col

lectively nonconference vessels do not offer the same types of facilities
as those offered to the public by vessels of the conference lines

The use of the contract and noncontract rates here proposed will not

be unfair as between carriers Membership in the conference is and

always has been open to independent common carriers regularly oper

ating or furnishing evidence of intention to operate regularly in

the trade The principal reason for remaining outside of the con
ference appears to be the rate advantage which can be maintained by
the independen ts over the conference lines The independent carrier

retains complete freedom to maintain its rate advantage or to enjoy
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as a conference member the benefits ofdual rate contracts But even

if the independent carriers desire to remain outside of the conference
there is no indication that initiation of a dual rate system will elimi
nate any independent carriers from the trade First as found herein
there is in this trade a large volume of bulk type commodities which
will not be subject to the dualrate system second the independent
carriers because of their comprehensive coverage and service n the
trade will remain able to compete for cargoes with conference car

riers and third it is probable that under dual rates conference
vessels will carry no more than 75 percent of the total liner cargo
This probability is strengthened by our requirements with respect to
the treatment of f o b and fa s shipments as hereinafter discussed

The use ofcontract and noncontract rates as proposed will not result

in detriment to the commerce of the United States The rates 01 the
conference carriers will remain stable for at least successiv 6 months

periods and will enable nonconference carriers to stabilize rates at

customary lower levels if such stability is considered by them to be
desirable Although as hereinabove found it is probable that the
total nonconference carryings will be decreased we do not share the
views of those witnesses who fear that an increase in amounts ofcargo
carried on conference vessels will bring about a general increase in
rates charged to shippers We find such a result highly improbable
in view of 1 the effectiveness of nonconference competition 2
the effectiveness of the competition of other carriers and other con

ferences serving the ports of discharge in this trade from ports of

loading not served by this conference 3 the effectiveness ofcarrier

competition at other gateways to areas served by this conference and

4 the power of the Board over conference rates which are found by
us to be detrimental to the commerce of the United States

Since the form of the agreement between the conference carriers
and particular shipPers substantially affects the manner in which the

proposed dual rate system would be used we have carefully examined

the proposed contract and find the following provisions to beambigu
ous or objectionable for other reasons as hereinafter indicated

Article 1 binds the merchant to move all ofhis shipments by vessels
of the conference carriers Article 3 in addition prohibitsshipments
made for the benefit ofa merchant not a party to the contract Article

1 when construed with article 3 under a conceivable construction

might require a signatory exporter to refuse to sell his products to an

f o b or f a s buyer if the buyer should insist on routing ship
meIits via nonconference carrier The testimony of the chairman on

this matter was not clear Accordingly the contract provision should
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be clarified to avoid ambiguity In place of those articles we will
require a provision which limits the restriction of the contract to ship
exclusively via conference vessels to those circumstances wherein the
contract signatory is in fact the shipper and which states in the
absence of fraud that the person indicated as shipper in the ocean

bill of lading shall be deemed the shipper As we stated in the Japan
Atlantic decision 8upra p 740

In the situation where the contract signer appears as shipper in the bill of

lading it is no mere matter of form to say he is the shipper in fact In c and f
or c i f sales the problem does not arise because there the contract signer is in
fact the shipper but in f o b or f a s sales we deem it undesirable to have
the answer to this problem turn on the complicated questions of law as to risk
of loss or when title passes in d termining when a given shipment is or is not
covered by the shipper s agreement We deem it highly desirable that simple
tests and standards be applicable

The amended provision must not prevent shipments by an exporter
as agent for the buyer at the buyer s request and expense where the
exporter merely renders ai in obtaining the documents required for

purposes of exportation
In Article 7 all shipments under the contract are governed by the

provisions of the tariffs permits dock receipts bills of lading or

other shipping documents in use by the carriers Such shipping
9ocument provisions may not be controlling over provisions of the

shipper contract in any case where they may a operate directly or

indirectly to change the amount of spread between contract and non

contract rates b impose on contract shippers additional require
ments not imposed on all shippers or c otherwise be inconsistent
with the provisions of the shipper contract

InSwayne Hoyt v United States 300 U S 297 1937 the Su
preme Court 11 pheld an order of the Secretary ofCommerce cancelling
proposed schedules of rates which were conditioned upon the execu

tion ofa dual rate contract In so doing however the Supreme Court
stated at page304

In determining whether the present discrimination was undue or unreasonable

the Secretary was called upon to ascertain whether its effect was to exclude
other carriers from the traffic and if so whether as appellants urge it oper
ated to secure stability of rates with consequent stability of service and so far

as either effect was found to ensue to weigh the disadvantages of the formel
against the advantages of the latter This was clearly recognized in the report
upon which the present order is based Itstates that the danger of cut throat

competition was lessened by 3 of the Intercoastal Shipping Act of 1933 and

that the contract system tends to create a monopoly In view of the assurance

9f reasonable rate stability afforded by the Act of 1933 the Secretary concluded
that this was the real purpose of the contract rate
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Applying the test of the SwaY7te Hoyt case and palancing the

foreseeable advantages against the for seeable disadvantages we find

the latter outweighed by the former While the increased carriage
of cargo by conference lines might under other circumstances tend

toward monopoly we find no such likel ihood here in view of the num

ber of active independent competitors in the trade the large volume
of free cargo for which both independents and conference lines will

compete and the existing direct and indirect rate competition to the

conference lines on cargoes originating in areas other than those
served by conference vessels These factors will act as a strong and
effective deterrent against the imposition of exorbitant freight rates

and against arbitrary conference action On the other hand the
existence of the contracts with shippers guaranteeing levels of rates

for the period of the contract or extension thereof will decrease the

pressure on conference lines to wage a rate reduction battle with non

conference lines The genuine stability of rates which will ensue from
the guarantee of rates and the assurance to conference lines of a basic

core of cargo on which to rely will enable conference lines to put
improved service on berth and more efficiently to plan sailings and
serVIce

The conference has not considered its filing under General Order 76
to be a filing for approval under section 15 of the Act arguing that
the earlier approval of the basic agreement with its provision for
dual rates makes any further approval unnecessary The conference
overlooks the facts however that it does not presently employ the
dual rate system and that its present filing is an application to

institute or at least to reinstitute a dual rate system To this extent
we are unable to distinguish these circumstances from those before the
court in sbrandtsen Co v United States 211 F 2d 51 D O Oil
1954 where an agreement to institute

dU
1i rates was held to be an

agreement or modification of an agreement between carriers which

required approval under section 15 We will deem the conference s

General Order 76 statement to have been filed for our approval under
section 15 however since the entire proceeding in Docket Nos 725
and 751 has been conducted on this basis

We incorporate herein the determinations made by us in Docket
No 724 wherein as hereinbefore stated the proposed differential was

found to be not arbitrary unreasonable unjustly discriminatory nor

in violation of the Act

The application of the conference to institute or reinstitute a dual
rate system in the trade from United States North Atlantic ports to

ports in Belgium Holland and Germany is approved since we have
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found tho system will not be unjustly discriminatory or unfair a

between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors will

not operate to the detriment of the commerce of the United States

and will not be in violation of the Act Our approval is contingent
however upon amendment of the proposed shipper s contract in

conformity withour opinion herein

Approval willbeeffective April 2 1956

Since the proposed dual rate system has been found to be not un

lawful the complaint ofAgriculture will be dismissed

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
offices in Washington D C on the 29th day ofFebruary A D 1956

No 725

THE SECRETARY OF AGRICULTURE OF THE UNITED STATES
V

NORTH ATLANTIC CoNTINENTAL FREIGHT CONFERENCE ET AL

No 751

IN THE MATTER OF THE STATEMENT OF THE MEMBER LINES OF THE

NORTH ATLANTIC CONTINENTAL FREIGHT CoNFERENCE FILED UNDER
GENERAL ORDER 76

The case docketed as No 725 being at issue upon complaints and
answers on file and the case docketed as No 751 having been instituted
by the Board on its own motion and the cases having been con

solidated for hearing and duly heard and full investigation of the
matters and things involved having been had and the Board on the
date hereof having made and entered a report stating its decision
and conclusions thereon which report is hereby referred to and made
a part hereof and the Board having therein incorporated its report
in Docket No 724 Oontract Rates North Atlantic Oont lFrt Oonl
4 F M B 355 which report is hereby referred to and made a part
hereof insofar as it is not inconsistent with the report of the Board
entered on the date hereot
It is ordered That the agreement evidenced by the aforesaid state

ment tiled by the North Atlantic Continental Freight Conference be
and it is hereby approved nder the provisions of section 15 of the

Shipping Act 1916 as amended excepting that a the exclusive

patronag contractjnopcontract rate system contemplated therein
shall not apply to shipments which are made on an f 0 b or f a s

basis unless the person whether seller or buyer named in good faith
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as shipper in the ocean bill of lading is a contract signatory and b

that the aforesaid agreement may not be altered by incorporation of

provisions of tariffs bills of lading or other shipping documents

which may operate directly or indirectly to change the amount of

spread between contract and noncontract rates orwhich may be other

wise inconsistent with the terms of the aforesaid agreement and

It i8 further ordered That the approval hereby granted shall be

effective April 2 1956 at 12 00 noon eastern standard time and

It is further ordered That the complaint of the Department of

Agriculture in the case docketed as No 725 be and it is hereby
dismissed and

It is fwrther ordered That the case docketed as No 751 be and it is

hereby discontinued

By the Board

Sgd GEO A VIEHMANN

Assistant Secretary
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No 792

AGREEMENT AND PRACTICES PERTAINING To LIMITATION ON MEMBER
SHIP PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT 5200

DelMteMay 14 1956

REPORT OF THE BOARD ON DEMAND FOR BILL OF PARTICULARS

By THE BOARD

By order ofApril 5 1956 we directed the members of Pacific Coast
European Conference 1 the conference to show cause at a hearing
before an examiner why we should not 1 find that the effectuation
without our approval ofan agreement to condition admission of Mitsui

Steamship Company Ltd Mitsui on Mitsui s withdrawal from

pending litigation in which its position is opposed to that of the
conference is in violation of section 15 of the Shipping Act 1916

the Act 2 find that the agreement should be disapproved as

unjustly discriminatory and unfair as between carriers or detri
mental to the commerce of the United States and 3 order the con

dition to be cancelled by the conference

The order recited the circumstances in the matter insofar as they
had been revealed to the Board in the following manner

1 On November 30 1955 2 Mitsui filed an application for

membership in the conference
2 On December 16 1955 the conference notified Mitsui that the

member lines had agreed to admit Mitsui to membership effective

February 1 1956 upon receipt of information satisfactory to the con

ference that Mitsui had withdrawn from pending litigation in which
its position wasopposed to that of the conference

3 On December 21 1955 1itsui notified us of the condition to con

ference membership and stated that it withdraws from the pending
litigation

J Membership of the conference identified in the Appendix
2 By inadvertence our order of Aprll 5 1956 recited November 20 rather than No

vember 30 as the date of Mitsui s application
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4 On December 28 1955 our Regulation Office advised Mitsui and

the conference that it considered the agreements to set a condition on

Mitsui s membership and Mitsui s acceptance thereof to be new agree

ments or modifications of agreements between carriers requiring
approval under section 15 of the Act prior to effectuation

5 On January 7 1956 the conference advised the Regulation Office
that it was unable to concur in he view expressed by the Regulation
Office

6 On March 5 1956 under our direction the o ference was dvised

by letter that the condition on ad ission to conference membership
may not be a just and reasonable miuse within themeaning ofsection

10 of the basic conference agreement 3 that it may be unjustly discrim

inatory or unfair as between carriers and that it may operate to the

detriment of the commerce of the United States The conference was

notified that a show cause orcler would be isued unless the condition

should be withdrawn within twenty days of receipt of the letter

7 On March 23 1956 the conference advised us that its action in

its view wasproper in all respects
On April 9 1956 the conference advised us that it had suspended

the condition imposed on th admission of Mitsui pending determina

tion of whether the condition constitutes an unapproved section 15

agreement
Our order to show cause was served on the conference by registered

air mail on April 13 1956 The conference responded on April 27

1956 by filing the document here under consideration a demand for a

bill of particulars defining with certainty in accordance with the

law the particular matters of law and fact alleged against the

conference in that respondents are unable to frame a responsive
answer because of the vagueness generality and uncertainty of the

terms of the order The conference relied on the provisions of

section 5 a 3 of the Administrative Procedure Act APA Sec

tion 5 a provides
Notice Persons entitled to notice of an agency hearing shall be timely in

formed of 1 the time place and nature thereof 2 the legal authority and

jurisdiction under whiCh the hearing is to be held and 3 the matters of fact

and law asserted In instances inwhich private persons are the moving parties

Section 10 of F M B Agreement No 5200 approved on May 26 1937 provides
MefRber8Mp Any person firm or corporation regulnrly operating or giving sub

8tantlal and reliable evideIlce of intention to operate regulal ly a8 a COlAmon carrier by

water in the trade covered by this agreement may become a member of the Conference

uponthe agreement of three fourths of the members entitled to voteand by affixing his their

or its signature thereto or to a counterpart thereof No eligible applicant shall be de

nied membership except for just and re sonable eause and ilQmembership shall become

eftecttve until noUce thereof has been sent to the governmental agency charged with the

administration of section 15 of the U 8 Shippng Act 1916 a8 amended
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other parties to the proceeding shall give prompt notice of issues controverted
in fact or law and in other instances agencies may by rule require responsive
pleading In fixing th times and places for heari gs due regard shall be had
fQr the convenience and necessity of theparties or their representatives

Although the conference has not expressly so stated we assume that
reliance is also placed in Rule 5 m of our Rules of Practice and

roced relwhich provides
Bin 01 partlcular8 Within ten 10 days after date of service of the com

plaint respondent may file with the Board forservice upon complainant a request
for a bill of particulars Within ten 10 days after date of service of such

request complainant shall file with theBoard and serve upon respondent either
1 thebill of particulars requested or 2 a reply to such request made in con

formity with the requirements of rule 5 p setting forth the particular matters
contained in the request which are objected to and the reasons for the objec
tions The time for filing answer to the complaint shall be extended to a date
ten 10 days after the date of service of the bill of partiCUlars or of notice of
the Board s disallowance of the request therefor The time limits prescribed
above are subject to rule 7 d For good cause shown request for a bill of
partiCUlars also may be filed after answer is made and within a reasonable time
prior to hearing

Section 5 a of the APA requires us to give sufficient notice of the
issues with which a party is to be confronted as well as to grant suffi
cienttime to consider the issues and to prepare a defense The purpose
of section 5 a has been ably described by Tom C Clark Attorney
General of the United States at the time of passage of the APA in a

letter to the Chairman Senate Judiciary Committee in the following
manner

Section 5 a is intended to state minimum requirements for the giving of

notice to persons who under existing law are entitled to notice of an agency hear

Iilg in a statutory adjudication While in most types of proceedings all of the
Information required to be given in clause 1 2 and 3 may be included

the notice of heariIlg or other moving paper in many instances the agenoy
or other mOVing party may not be inp08ition to set forth all of such information
fa themoving paper or perhaps not even in advance of the hearing especially
Ae matters of fact and law asserted Emphasis supplied

The minimum requireinents stated in section 5 a do not neces

sarily contemplate issuance of bills of particulars on demand of a

respondent to an agency pleading The APA is ail attempt to bring
into practice those principles of due process that have been enforced
in thecourts 15 The granting ofbills df particulars however has been

Senate Report No 752 79th Cong 1st Sess Appendix B with appendix
8 See statement of Congr ssman Gwynne 01 Iowa ill the H6use of Representatlves on

May 24 194 92 Congo Rec 5656
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held by the courts to be discretionary in both judicial 6 and quasi

judicial proceedings 7

Pleadings instituting agency actions do not require theparticularity
of an indictment or an information All that is requisite in a valid

agency proceeding is that there be a statement of the things claimed

to constitute the offense charged in order that respondent may put
on his defense 8 That this requisite does not contemplate the speci
ficity ofa bill ofparticulars is clear from the analysis of the Attorney
General supra when he states that the agency may not always be in

position to particularly allege the matters of fact and law involved 9

Since the standards ofsection 5 a of theAPA are minimum stand

ards and in the absence ofa command in the APA the method ofpro

tecting a respondent in an agency proceeding from surprise as a result

of ambiguous agency pleading is in the sound discretion of the agency

While in the exercise of our discretion we have authorized the filing
of requests for bills or particulars in proceedings commenced by
complaint we have not authorized such requests in Board initiated

proceedings 10

The absence of a rule for a bill of particulars does not of course

permit this agency by ambiguous pleading to limit a respondent s

opportunity to frame a reply or to prepare his case In such a case

respondent may resolve his uncertainties as to matters alleged by in

formal request in prehearing conference l1 by motion to terminate the

proceedingt2 or by other motion A right or this nature is clearly
distinguishable from the right to a bill of particulars The right
extends only to clarification of ambiguity or vagueness as to material

II Muench v United States 96 F 2d 832 8th C1r 1938 McKenna v United States

LAnes 26 F Supp 558 S D N Y 1939
7 NationaZ Labor Relations Board v Remington Rand Inc 94 F 2d 862 2d eir 1938

8 NationaZ Labor Relations Board v Piqua Munising W Prod 00 109 F 2d 552 6th

Cir 1940 See also Administrative Law Davis 1951 section 80 pp 278 279

The most important characteristic of pleadings in the administrative process is their

unimportance And experience shows that unimportance of pleadings is a virtue In the

judicial system the long term movement has been from the common lnw system of plead

ing to formulate issues to the early code ideal of stating all material facts to the view

now preva1l1ng in the federal courts that fair notice Is the objective The modern phi
losophy concerning pleadings is that they do little more than indicate generally the type

of litigation that is involvedFootnotes omitted in quote

See footnote 4
2D Complaints are distinguished from other methods of initiating proceedings in Rule

IS a of ourRules of Practice and Procedure
11 Rule 6 d of our Rules of Practice and Procedure provIdes for consideration of

simplification of issues and the necessity or desirabllity of amendment to the pleadings
among other matters

12 Rule IS 0 Rules of Practice and Procedure
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issues and does not as does abill of paticulars13 extend to amplification
of ultimate factsin pleadings

While Rule 12 c of the Federal Rules of Civil Procedure for

merly contained a provision authorizing motions for bills ofparticn
la rs by amendment effective March 19 1948 the provision was

eliminated The present Rule 12 c provides only for a motion for
more definite statement The distinction between the two pro
visions under the rules was this a bill of particulars serves

the function of enabling a party to prepare for trial as well as to pre
pare responsive pleadings a motion for more definite statement serves

only the latter function H It has been said that the presence of the
former and eliminated provision sometimes placed a premium upon
strategic maneuvering of counsel rather than upon the merits of the
issues involved 11

Strategic maneuvering is even more unseemly in agency proceed
ings which involve investigative as well as judicial functions 16 The

duty to investigate violations of regulatory statutes and other matters

affected with a public interest makes it imperative that agency insti
tuted actions be not hampered by overly refined pleading techniques
or mired in pleading contests Section 5 a of the APA does not

require notice provisions of this nature

Even if we were to assume the conference s demand to be in nature

as well as in name
17

a demand for bill of particulars and even as

suming that our rules issued under section 5 a of the APA pro
vided for such relief we think it clear beyond question that this is
not a proper case for the relief requested The movant has aburden
of showing that it is entitled to a bill of particulars and that the de
mand is made in good faith and not for the purpose of delay 18 The
burden has not been met here in any of these respects Our order to

show calise is in all respects clear and unambiguous and requires no

clarification of any kind

13Jessup Moore Pafer 00 v West Virginia PuZp P 00 25 F Sopp 598 D Del
1938 Massachusetts Bonding cE Ins 00 v Harrisburg T 00 27 F Supp 987 M D
Pa 1939

l Oitrin v Greater New York In4U8tries 79 F Supp 692 696 S D N Y 1948 Tbe
definitiveness required of allegations in motions for more definite statement is only such
as will be sufficient to enable defendant to prepare his answer MOOFe s FedePlt prucu

tice 12 17 1 p 2281 16 Cal State Bar Journalli6
15 Moore s Federal Practice 12 17 E 1 p 2280
t8 FederaZ Oomm nv Broatfca tting 00 309 U S 134 1940 lRMnJtdttlen CO V Unite4

States 96 F Supp 883 S D N Y 1901
tTSince the conference has pleaded inability to frame a responsive answer its request

would under the Federal Rules prior to amendment have constituted a moOr for mo

definite statement rather than a motion for blll of particuJars
14 BrinZey v Lewi8 27 F Sup818 14 D Pa 1989 The sa 8taDcJatcJe aply to

any request for clarUication or similar remedy avaflable before this agency
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Examination of the demand and the order in question leads us to

the inescapable conclusion that most of the panticulars demanded

relate to matters wholly and peculiarly within the knowledgeof the

conference its members officials or employees The conference has

indicated no uncertainty over the issue it has merely indicated a

desire that the agency confirm details of the subject matter which are

well known to the conference The information if received would

serve no useful purpose to the conference the conference is presently
well able to frame a reply to our order and is well apprised of the

issues which it must defend Such matters as the specific terms

of the agreement paragraph 1 of the demand the names of the car

riers parties to the agreement paragraph 2 the dates of effectuation
of the agreement paragraph 3 the status of Mitsui s attempt to

withdraw from pending litigation 19

paragraph 4 and the name of

thecarrier injured paragraph 16 by discrimination paragraph 11

or unfair treatment paragraph 13 are all matters fully within the

knowledge of the conference and are as well matters clearly set forth

where material in our order to show cause

Matters referred to in paragraphs 6 8 10 11 12 13 14 and 15 are

umuistakably put in issue by our order Paragraph 5 requests sub

stantially the same information requested in paragraph 6 The order

tplainly indicates that the condition to conference membership may be

beyond the scope of the conference agreement and as plainly indi

cates thatthe condition may be in violationof section 15 of the Act for

that reason It is equally clear that the portion of the commerce of

the United States which may suffer detriment is that served by the

eonrerence and that the unfairness and discrimination between car

riets as well as the detriment to the United States results from the

ampdsition of the condtion to conference membership While these

matteliS are set out expressly or by necessary implication in our order

we do not consider that full amplification therepf is necessary to

proper notice

Par graph9 request a statement as to hetlier the word or in

the phrase unjustly discriminatory and unfair as between carriers or

detririiental to the commerce of the United States is conjunctive or

disjunctive Inview ofcorrespondence between the parties previously
set out in the order in which we stated nd the conference denied

both possibilities the request serves no apparent purpose

Paragraph 7 is incomprehensible M6st astonishing however is

the comference s demand for specification of thBpaFticular portion or

E

II W If ePltedto llltt8tlI s ntter 8t8ttng thaf IttWitbHrew tom theaforementioned llUga
tton by advising Mltsui that lts attempt to witbdraw as I1o 1n aompltance with olit Rulee

Copy of our reply was lJrotflhp d the conference
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portions of section 15 of the Act alleged to be violated The confer

ence is lawfully organized and existing solely by virtue of section 15

and Board approval under that section of the basic conference agree
ment It is only reasonable to assume that the conference knew since
it is charged with such knowledge that section 15 may only be vio

lated by effectuation of an unapproved ordisapproved agreement be

tween carriers 20 We cannot believe that the conference is truly in

doubt in this respect
We conclude that the demand for a bill ofparticulars is not author

ized is not justified even if authorized and has done nothing more

than delay compliance with the Board s order served on April 13

1956 21 The delay is particularly unseemly here While conference

suspension of the condition has tolled the civil penalties of 1 000 per

day per carrier which may be collected by the United States in a civil

action should this agreement be found to be unapproved under section

15 of the Act the uncertainty over the status ofMitsui as a conference

member and over the legality of the condition needs quickly to be

resolved in the interests of shippers in this trade and the trade itself

The demand is denied We will require the conference to file with

us its reply to the show cause order before 5 00 p m e d s t May
24 1956

Section 15 Shipping Act 1916 Oity of Portland v Pacific Westbound Oonference

4 F M B664
21 By motion dated April 25 1956 counsfol for the conference requested postponement

of oral argument in Docket Nos 764 and 773 until the termination of this proceeding
By this demand for a bill of particulars the conference would delay this proceedln as

well
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REGULAR MEMBERS PACIFIC COAST EUROPEAN CONFERENCE

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie GeneraleTransatlantique French Line

The East Asiatic Company Ltd A S Det 0stasiatiske Kompagni
Fruit Express Line A S
Furness Withy Co Ltd Furness Line

Hamburg Amerika Lnie Hamburg American Line
Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet
Pacific Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet
Golden Gate Dampskibsaktieselskapet Lisbeth Skibsaktieselskapet
Ogeka Knutsen LineJoint Service

Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij

Holland America Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred OlsenLine

Rederiaktieoolaget Nordstjernan Johnson Line

Royal Mail Line Ltd

Seaboard ShippingCompany Ltd

States Marine Corporation States Marine Corporation of Dela

ware States Marine Lines Joint Service
Westfal Larsen Company A S Interocean Line

Western Canada Steamship Company Limited
Hanseatische Reederei Emil Offen CoVaasan Laiva Oy Han

seatic Vaasa Line

Willy Bruns G m b H Reederei German Fruit Line
Mitsui Steamship Co Ltd

ASSOCIATE MEMBER PACIFIC COAST EUROPEAN CONFERENCE

1merican President Lines Ltd
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No S 58

ARNOLD BERNSTEIN LINE INC ApPLICAlION FOR OPERATING DU

FERENTIAL SUBSIDY ON TRADE ROUTE No 8 SERVICE No 1 NEW
YORK AN rwERP ROTlERDAM

Submitted May 25 1956 Decided June 8 1956

Under section 605 c of the Merchant Marine Act 1936 as amended

1 Arnold Bernstein Line Inc is not an existing operator on Trade Route No

8 Service No I and its proposed service would be in addition to the

existing service orservices
2 United States flag service on Trade Route No 8 Service No I is inadequate

and in the accomplishment of the purposes and policy of the Act additional

ves ls arerequired to be operated thereon

Section 605 c of the Act is nota bar to an award of an opera ting ditrerential
subsidy to Arnold Bernstein Line Inc on Trade Route No 8 Service NO 1

Joseph A KlausMr and Roger S Kuhn for applicant
Robert E Kline Jr and David P Daw80n for United States Lines

Co intervener

Leroy F Fuller as Public Counsel

REPORT OF THE BOARD

By THE BOARD

Exceptions have been filed by United Sta tes Lines Company U S
Lines to the recommended decision of the examiner and oral argu
ment thereon has been heaId The following is the recommended

decision of the examiner with which we agree
This is a proceeding in which the Board is asked to make findings

required under section 605 c of the Merchant arine Act 1936 as

amended in c nnection with the application of Arnold Bernstein

Line Inc for financial aid in the operation of vessels in the foreign
46 F M B
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trade of the United States The applicant proposes to opera vessels

in combined passenger and cargo service on Trade Route 8 Service

No 1 between New York and Antwerp Rot rdam making 20 voy

ages per annum with the first vessel a Mariner type convemd to pas

senger capacity of approximately 900 passengers with the contem

plation of adding sufficient ships to make weekly sailings
Pursuant to the Board s notice of hearing leave to intervene was

granted to United States Lines Co U S Lines Hearing was duly
held in New York commencing December 15 1955 and continuing for

2 days
Section 605 c inhibits the Board from granting a subsidy con

tract under Title VI with respect to a vessel to be operated on a

service route or line served by citizens of the United States which

would be in addition to the existing service or seryices unless the

Board shall determine after proper hearing of all parties that the

service already provided by vessels of United States registry in such

service route or line is inadequate and that in the accomplishment of

the purposes and policy of this Act additional vessels should be

opera d thereon The second clause of section 605 c is inappli
cable to the present proceeding since that clause applies only where

the applicant is an existing line furnishing services on the trade

route with respect to which it asks Government aid AJ nold Bwn

stein Line Inc Subsidy Route 8 3 U S M C 362 363

This proceeding is one in which a new service is proposed by a

line not yet in operation and which would therefore be in addition

to the existing service within the meaning of the first clause of section

605 c

THE ISSUES

The issues are 1 whether the service already provided by ves

sels of United States registry on Trade Route 8 Service No 1 is in

adequa and 2 whether in the accomplishment of the purposes
and policy of the Act additional vessels should be operated on such
route

FINDINGS OF FACT

ErJJisting Pa8senger Servwe

1 The Holland America Line a Netherlands corporation pro
vides the only regular passenger service on Trade Route 8 Its pas

senger carryings for the period 1951 54 were as follows

5 F M B
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TABLE I

195L 00

1952 00 00

1953 0 0 0

1954
n h h 00 0

16 085
23 337

25 735
23 844

OutbOund I11

956118 534
19 107

17 851

TotalInbound

28 041
41 871

44 842
141 695

1 Reduction is due in substantial part to the Veendam leaving the service indicating that number of
accommodations influences passenger traffic This vessel carried approximatel 5 000 passengers in the
previous yearon this trade route

2 American and foreign flag freight vessels for the years 1951
1953 and 1954 1952 figures not available carried passengers as

follows
1ABLE II

u s Foreign I Total Percent
U s

14

Inbound

195L
u h 289 667 lb6 30 2

1953 00 0

2341
671 905 25 9

1954
172 673 845 20 4

Out if h u

891 420 iOIl

I
17 5

1953
00 65

7771
842 7 7

1954 0 0

1
04 811 9 5 11 4

3 The passenger statistics of record on Trade Route 8 go back to

1925 The Board made section 605 c determinations concerning
this Trade Route in 1949 Arnold Bernstein Line lnc Subsiiby
Route 8 supra It is unnecessary to make an analysis here of such

prior statistics

4 The trend in travel on Trade Route 8 during the past few years
has been sharply upward and it should continue to rise

Existing Oarqo Service

5 All cargo carried by combination passenger and freight vessels
on Trade Route 8 for the period 1951 54 was carried by foreign flag
lines United States flag participation in cargo tOllS of 2 240

pounds carried on this Trade Route for the same period including
foreign for comparison was as follows

TABLE III

u S Foreign Total Percent
U S

Inbound
195L 00 176 453 912 332 1 088 785 16 2
1952 h 00 00 89 844 562 189 652 033 13 i

1953
0 0 139 356 763 827 903 1 1 15 4

1954
0 0 93 348 479 394 572 742 If 3

Outbound
1951 0 5 3 992 709 117 1 223 109 42 0
1952 h

0 00 327 056 702 80 029 236 31 8
1953

h 227 036 1 169 074 396 110 16 3
1954 0 233 302 1 278 229 511 53 15 4

F M B
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POSITION OF PARTlEB

The positions of counsel for applicant and of Public Counsel on

the limited issues are embraced herein

Counsel for U S Lines intervener contend and propose as con

clusions that under section 605 c no subsidy contract may be made

with respect to the applicant s proposed vessels because

1 Applicant s proposed service is not an essential service
2 The existing service is adequate
3 Applicant has not established that in the ccomplishment of the

purposes and policy of the Act jts proposed vessels should be operated
on the proposed service

4 The effect of the proposed subsidy contraet would be unduly
prejudicial between citizens in the operation of vessels in compet itive

routes or services

DISCUSSIOX A D CONCL1 SIOKS

As to U S Lines contention that applicant s proposed service is

not an esential service U S Lines counsel sought to go into the

question of whether Trade Route 8 Service No 1 is essential

under section 211 of the Act This was not permitted because this

proceeding is under sect ion 605 e only and the Board has pre

viously determined the route and service to be essential Arnold

Bernstein S S Oorp Subsidy Routes 7 8 11 3 U S M C 351 352

l1nold BernsteinLine Inc Subsidy ROlde 8 supra

As to the contention of counsel for U S Lines that the existing
servic is adequate they state that whether it is adequate must be

measured in terms of essential trade route standards and that since

there cannot be any determination on the present record that the pro

posed or any other service on Trade Route 8 Service No 1 is essen

tial it follows that there can be no determination that the existing
service measured in terms of the proposed service or any other serv

ice is inadequate
The question of essentiality of the Trade Route is settled as shown

above As to adequacy of the existing service it is not claimed by
U S Lines that American flag service on trade routes other than

Trade Route 8 supplies adequate American flag service on Trade

Route 8 There is no American flag combination passenger and

freight vessel service on Trade Route 8 and participation by United
States flag freighters in both passenger and cargo carryings is small

findings of fact 1 2 and Upon findings of fact 1 through
it is conclllded and found that the service provided by vessels of

5 F M B
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United States registry on Trade Route 8 Service No 1 both as to

passengers andcargo is inadequate
As to the contention of U S Lines that applicant has not estab

lished that in the accomplishment of the purposes and policy of the

Act its proposed vessels should be operated on the proposed service

counsel for U S Lines state that there can be no such determination

unless the proceeding is reopened and U S Lines is given a full hear

ing on the basis of the data it requested concerning essentiality of the

trade route and as to whether the proposed service would be a prac

tical operation within the purposes and policy of the Act The ques

tion of essentiality has already been discussed Data under this and

other questions sought by counsel for U S Lines but not permitted
or required to be furnished falls under sections of the Act other than

605 c and is not required to be considered here As already found

and concluded the existing service is inadequate with respect to both

passenger and cargo services This defect cannot he remedied unless

suitable vessels are introduced into the trade Arnold Bernstein Line

Inc Subsidy Route 8 supra In Bloomfield S S Oo Subsidy
Routes 13 1 and 21 6 4 F M B 305 324 the Board stated that

Having thus found inadequacy of service on the routes little need be said as

to the other finding required under the first paragraph of section 605 c of the

Act 1 e that in the accomplishment of the purposes and policy of this Act addi

t1on l vessels should be operated thereonThe finding of inadequacy of United

States flag service is the primary reason for making this second finding required
1Dder the section

The Board applied this same principle in American President Lines

Ltd Ports North of Oape Hatteras in the Rownd the World Serv

ice Docket No 8 51 decided November 21 1955 not yet reported
Accordingly it is concluded and found that in the accomplishment of

the purposes and policy of the Act additional vessels should be 9P
orated onTrade Route8 Service No 1

It follows that section 605 c of the Act does not interpose a bar

to grant ofthe application
As to the contention of counsel for U S Lines that the effect of the

proposed subsidy would be unduly prejudicial between citizens in the

operation of vessels in competitive routes or services this question
falls under the second clause of section 605 c earlier found herein

to be inapplicable to the present proceeding

ULTIMATE CONCLUSIONS

Upon consideration of all the foregoing facts it is concluded and

found nnd the Board should so conclude and find under section 605

c oftheAct
5 F M B
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1 That Arnold Bernstein Line Inc is not an existing operator on

Trade Route Service No 1 and its proposed service would be in

addition to theexisting service or services
2 That United States flag service on Trade Route 8 Service

No 1 is inadequate and in the accomplishment of the purposes and

policy of the Act additional vessels arerequired to be operated thereon

3 That section 605 c of the Act is not a bar to granting the

application
On analysis it is apparent that U S Lines places principal reliance

in its exceptions on the contentions that Trade Route No 8 Service
No 1 is not an essential service within the meaning of section 211 of

the Act that the examiner erred in refusing to reevaluate a prior
determination of essentiality under section 211 that he refused to

admit in evidence the data relied 011 in the s c on 211 determination
and that he ruled that he had no jUrlsdiction 0 7er the question of the

essentiality of the proposed service

In our report of this date in States Marine Oorp Subsidy Tri
Oontinent Service 5 F M B 60 we decided substantially similar issues
in a manner counter to the arguments advanced here by U S Lines

determining 1 that jurisdiction to make or modify section 211 trade
route findings has been vested exclusively in the Maritime Administra
tor and 2 that section 211 trade route findings define as a matter of

transportation policy the trade routes on which subsidy is to be

granted are binding upon the Board and are not subject to review
in a section 605 c proceeding before the Board Having so deter
mined we held that neither a section 211 determination nor the data

on which it is based is admissible in evidence in a section 605 c

proceeding
In January 1955 the Maritime Administrator published in the

Federal Register tentative findings in reaffirmance of the essentiality
of Trade Route No 8 among other trade routes and in the exercise
of discretion extended to interested persons an opportunity to be heard
U S Lines did not avail itself of that opportunity although it was

to the Maritime Administrator rather than to the Board that the

present arguments of U S Lines should have been addressed
Other arguments of U S Lines are addressed to specific facts as

found by the examiner These exceptions provide no basis however
for modifying the examiner s decision Accordingly we hereby
adopt the examiner s findings of fact and make them our own We
likewise adopt the examiner s conclusions as follows

5 F M B
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1 Arnold Bernstein Line Inc is not an existing operator on Trade

Route No 8 Service No 1 and its proposed service would be in addi

tion to the existing service 01 services

2 United States flag service on Trade Route No 8 Service No 1

is illtdequate and in the accomplishment of the purposes and policy of

the Act additional vessels are required to be operated thereon
3 Section 605 c of the Act is not a bar to granting the application

5 F 11 B
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No 744

T RMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

S ltbrnitted Apdt 30 1956 Decided Jtme 8 1956

Modification of Freas Formula for use at Pacific Northwest Ports is reqmred
such modification to reflect a proper service charge consistent with this

report and to establish a separate handling charge to be assessed against
that party receiving the benefit thereof under the ocean contract of carriage

Approval of the Freas Formula will be giyell as not in violation of section 17 of

the Shipping Act 1916 upon resubmission of the formula suitably modified

Robert TV Graham Thomas J lVhite and John Prince for North
west J1arine Terminal Association and members thereof Ja1nes E

Lyons and Ohades TV Burkett J i for Southern Pacific Company
Alan B Aldwell for Luckenbach Steamship Company Inc Albert E

Stephan for Americttn Mail Line Ltd and 11 B PeneWell for Matson

Terminals Inc respondents
Leonard G James Alexander D Calhoun Jr Joseph J Geary

AllanE Chades Edward RansolJ Alan B Aldwell 11arry S Brown
and TholJWS J Callahanfor interveners

John lf1ason and Allen C Da1vson as Public Counsel

REPORT OF THE BOARD
By THE BOARD

Oral argument has been heard on exceptIons filed to each of the
conclusions of the examiner in his recommended decision appended
hereto and hereby incorporated in and made a paJt of this report
except insofar as inconsistent herewith

FIRST CONCLUSION

The Board should approve the Freas Formula as a proper method of
segregating terminal costs and carrying charges and apportioning
such costs and charges to the various wharfinger services at Pacific
Northwest ports

Amended August 13 1957
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Public Counsel various offshore steamship conferences the con

ferences and Pacific American Steamship Association PASSA

have each excepted to the first conclusion although on somewhat dis

similar grounds
Public Counsel asserts that the examiner erred in recommending

without apparent qualification that we approve the Freas Formula

as a proper method of segregating terminal costs and carrying charges
pointing out that the examiner himself has recognized that charges
against the vessel for use of working areas in connection with the

terminals handling operation are properly assignable to the handling
rather than to the dockage charge

Vitness Linnekin clearly indicated his views that some changes in

the Freas Formula would be logical in the allocation of costs in this

respect and in its reply to exceptions the Northwest Marine Ter

minal Association the Association agreed that such change was

necessary It is the view of the Association that in view of the ex

aminer s express discussion and ruling on this point the recommended

change is implicitly included in the examiner s first conclusion We

agree we need only add that such a change is also necessary to insure

assessment of all costs relating to handling against the person for

whom handling has been performed
It is PASSA s view that even assuming that the handling adjust

ment should be made the resultant decrease in the Northwest dockage
charge will create a disparity between Northwest and California

dockage charges which should preclude application of the Freas

Formula in the Northwest We do not share this view since first

the level of terminal rates is not at issue in this proceeding and

second it is obviously the total of terminal charges against a shipper
or carrier rather than the level of a single charge which affects com

petition between the two areas

The conferences have a more fundamental exception to the first

conclusion They argue that this Board has no jurisdiction to

approve or disapprove a system of cost allocation such as the Freas

Formula since such approval is necessarily a preliminary step in rate

fixing a function not vested in the Board

Without deciding the exte tofour authority over rates of terminal

operators 1
we cannot sustain the contention of the conferences This

proceeding patently has not been initiated for the purpose of fixing
rates Its purpose is to ensure that the regulations and practices of

the terminal operators of the Association as other persons subject to

the Shipping Act 1916 the Act conform to a standard of justice

1 See California v United States 320 U S CS77 1944

5 F M B



TERMINAL RATE STRUCTURE PAOIFIC NORTHWEST PORTS 55

and reasonableness as required in section 17 thereof We believe it

captious to assert that a system of cost accounting which may result

in assessment of charges against persons not directly benefited by
services rendered may not be an unjust and unreasonable practice
within the meaning of section 17 or may not be subject to our

jurisdiction
SECOND CONCLUSION

The Board should require those Oalifornia alUi Pacific North oest

terminal operators which make a service charge to adopt auniform
definition and or description of such charge consistent with that

recommended by witness Linnekin herein

Exceptions to this conclusion have been filed by Public Counsel
the conferences and PASSA

Public Counsel while not in apparent dispute as to the desirability
of adopting a uniform definition as between California and Northwest

ports disputes the validity of the definition as actually recommended

He points to the examiner s finding at page 17 that a practice of

charging for unperformed checking is unreasonable as standing in
diametric opposition to the examiner s approval of a charge for unper
formed checking if included with other items in a service charge
Since checking is the most expensive service included under the selvice

charge Public Counsel urges that a separate charge for checking be

established in order that it be not assessed where checking is not

performed
PASSA objects to this conclusion on three grounds 1 the conclu

sion purports to affect California terminals which are not parties to

the proceedings 2 it is unreasonable to permit a terminal through
a service charge to realize revenues properly allocable to other oper
ations and 3 under the examiner s view a service charge could be

assessed even if none of the services should be performed an obvious

injustice The principal objection of the conferences is that the notice
of proceeding in this matter did not alert interested persons to the

possibility that such a finding might be made
In view of the high proportion of nonchecked cargo which moves

through Pacific Northwest public terminals we agree with Public

Counsel that the examiner has not recommended a proper service

charge Since checking mayor may not be performed reasonableness
and justice requires that the checking charge be assessed only when
earned and only against theparty for whom the service wasperformed
We agree also with PASSA that no order entered in this proceeding
may bind terminals which have not been made parties hereto vYe
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cannot find however that the conferences have had inadequate notice
that recommendations would be made concerning the service charge
it is amply evident that such matters were contemplated in the notice
of hearing and were recognized as being in issue in the conferences

petition to intervene herein We also agree with PASSA that the
terminals may not recover through a service charge deficiencies in
revenue attributable to a totally different operation Since some of
the component elements of the service charge may fall on either party
to the contract of affreightment dependent on its terms it is mani

festly unjust to recover a deficiency in dockage always acharge against
the vessel through a charge which may under tackle to tackle rates
fall on the shipper

As indicated in Intercoastal S S Frt Ass n v N W M T Ass n

4 F M B 387 1953 Docket 720 and in Terminal Rate In
creases Puget Sou1ui Ports 3 U S M C 21 1948 providing ter

minal facilities is too broad a term and should be eliminated from the
8ervice charge definition Similarly arranging berth for vessel is
an administrative expense connected with dockage and should be
eliminatedfrom the service charge

Another exception of PASSA reaches a fundamental assumption in
this proceeding and in our report in Terminal Rate Structure Oali

fornia Ports 3 U S lVL C 57 1948 an assumption which maybe mis
understood by some of the parties hereto In that proceeding the
Maritime Commission stated at page 61 As a general principle
expenditures wereassigned to the activities in whose furtherance they
have been illeUll ed In this regard the Freas i eport itself provides
at page 9

Division f responsibility as between shipper and carrier is of little conse

quencc in il study of this nature The concern is with the Te ponsibility of each

to the wharfinger The study proceeds on the aS8t1nption that the vessel is re

sllonsible to the wharfinger for all usages and services from but not including
the point of rest on outbound trafIk and to but not including the point of rest

on inbound traffic All other wharfinger costs are assessed against the cargo

Emphasis supplied

The foregoing language is as asserted in brief by Public Counsel

an express recognition by its draftsman that the function of the Freas
Formula is not to delineate or abridge the right of ship and cargo to

enter lawful contracts relating to the carriage of goods The division

of responsibility is assumed only and where the assumption is
rendered inapplicable by express contract between shipper and car

rier as in a tackle to tackle contract of affreightment the terminal s

charges must be adjusted to fall on that party for whom under the
contract ofaffreightment they have been incurred Recognition that
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the point or rest does not necessarily delineate responsibility between

carrier and shipper or consignee is not tantamount to adenial of com

pensation to the terminal for services performed as encompassed in the

service charge Where such services are performed the terminal js
entitled and obliged to recover compensation therefor from the person

f01 whom the services have been performed

THIRD CONCLUSION

The Board should find that respondents operating publicly owned
terminals are entitled to afair returnon investment

Exceptions to the third conclusion have been filed by the con

rerences It is again their position that such a conclusion is neces

sarily dependent on rate fixing authority While we would agree that

a conclusion that public terminals are entitled to a fair return on in

vestment is although requested unnecessary here our power to make

such a finding is inherent in our authority under section 17 or the Act

to find regulations and practices or terminal operators subject to our

jurisdiction to be unjust and unreasonable It appears to us to be

indisputable that a terminal practice or cost allocation whereunder no

allowance is made for terminal equipment maintenance depreciation
and replacement and which thereby threatens future steamship opera

tions and port efficiency is prima facie unreasonable and a matter

for our attention

FOURTH CONCLUSION

The Board should reverse the findings and conclusions in Docket 7 O

Exceptions to the fourth conclusion have been filed by Intercoastal

Steamship Freight Association Intercoastal Public Counsel
PASSA and the conferences In this conclusion the examiner has

resolved the single issue most important to the paTties hereto In

arriving at this conclusion the examiner reasoned that the determina
tion in Docket 720 was based upon a limited record that the present
proceeding has revealed a general deficiency in revenue and that ac

cordingly there is no basis upon which reparation could be paid
Intercoastal points out 1 the Board in Docket 720 specifically

denied an Association petition for reconsideration of its report and

order and for a stay of action and 2 that no notice has been given
in this proceeding that a reversal of Docket 720 was possible as an

outcome of the proceeding Public Counsel succinctly states that the

examiner s reasoning appears to require a conclusion that only a ven

ture which was profitable could be illegal reasoning with which he
5 F M B
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totally disagrees PASSA supports the views of Intercoastal as do
theconferences in principle

We reject the examiner s fourth conclusion as unwarranted First
we see no reason for doing collaterally that which we have declined

to do when in issue Second the premises upon which the conclusion
was based are faulty we see no necessary relationship between profit
and illegality Third and most important assuming that we could
in this proceeding properly set aside the report and order in Docket
720 we have been presented with no valid reason for doing so The

princi pal portion of the report in Docket 720 was premised on the

theory that a terminal may not assess charges for checking not per
formed for the carrier Implicit also in the report in relation to
other component elements of the service charge is a similar but more

fundamental principle namely that under tackle to tackle rates a

carrier s duty to receive cargo does not arise until delivery to a point
within reach ofship s tackle whether the actual delivery to that point
is performed in whole or in part by the terminal or by the shipper
himself 2 No evidence was adduced or argument advanced which

would require us to depart from that principle We did not determine

in Docket 720 however that terminals may not recover from the

person for whom performed the cost of performance of those services

which were rejected as charges against carriers

FIFTH CONCLUSION

The Board should aomplete the 1 eoord and dispose of the issues re

maining to be decided in the Oalifornia case

We agree with PASSA that the fifth conclusion of the examiner

is erroneous we cannot in this proceeding dispose of the issues re

maining to be decided in the California case since as stated the

California terminals are not party to this proceeding
I In our memorandum in opposition to a petition for an interlocutory injunction against

and judicial review of our order in Docket 720 filed with the United States Court of

Appeals for the 9th Circuit inNorthwest Te minals Ass n et al v Federal Maritime Board
and United StateR oj America decided January 17 1955 we interpreted Docket 720
In the following manner

0 the Board held that in the carriage of lumber undcr tackle to tackle rates the
carrier did not assume the duty to provide thesservices related to the checking reo

ceiving and handling of cargoand that such services were instead performed for the
convenience of the shipper

While the court did not pass on the merits of our report and order In Docket 720 find
ing that the Association s petition had not been filed timely the foregoing view Is con

slstent with the prIQr pronouncement of the Maritime Commission in Transportation 01
Lumber Through Panama Oanal 2 U S M C 143 148 1939
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SIXTH CONCLUSION

The Board shoUld give consideration to instituting a nation wide rule

making proceeding under section 4 of the Administrative Procedure

Act and the Shipping Aot 1916 to make as 1 vnif01m as possible the

allocation of terminal charges between ship and cargo and as uni

for7n as possible the definition of tariff services offered by all persons

carrying on the business of fitrnishing 1vlwrfage ckJck warehouse

or other terminal facilities in connection 1vith cornmon carriers by
water throughout the United States its Territories and possessions
We reserve decision on the sixth conclusion until completion of an

informal investigation of terminal practices currently being conducted

Luckenbach Steamship Company which operates terminals only in

connection with its own steamship operations will be dismissed from
this proceeding since 1atson Terminals Inc previously has been
dismissed from the proceeding no order may be entered against that

company at this time

From the foregoing we conclude

1 The Freas Formula if modified to reflect the views expressed
herein in regard to separation of the handling charge from the dockage
charge and if modified by definition of a service charge the incidence

of which will fall on those persons for whom services have been per
formed will be approved as not unreasonable or unjust within the

meaning of section 17 of the Act

2 Under tackle to tackle rates terminals may not assess charges
against carriers for services performed or facility usage incurred prior
to delivery within reach of ship s tackle or subsequent to delivery at
the end ofship s tackle

3 A uniform service charge to be applied to California terminals

not party to this proceeding may not be prescribed here

4 vVe may not on this case reverse the findings and conclusions in

Docket 720 or dispose of issues remaining to be deeided in the Cali

fornia case

5 vVe will not at this time act on the examiner s recommendation

that a nation wide rate making proceeding be instituted

The proceeding is dismissed without prejudice to subsequent reopen
ing for approval of a modification of the Freas Formula consistent

with this report if submitted by the terminals

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in vVashington D C on the 8th day of June A D 1956

No 744

TERMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

This case having been instituted by the Board on its own motion

and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had

and the Board on June 8 1956 having made and entered of record

a report stating its conclusions and decisions thereon which report
is hereby referred to and made a part hereof

It is ordered That this proceeding be dismissed without prejudice
to a subsequent reopening of the proceeding for approval of a modi

fication of the Freas Formula consistent with this report if sub

mitted by the terminals

By the Board

Sgd A J WILLIAMS

Secretary
5 F M B
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APPENDIX

FEDERAL l1ARlTIlIE BOARD

No 744

TERMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

Freas Formula approved as a proper method of segregating t rminal costs and

carrying charges and apportioning such costs and charges to the various

wharfinger services at Pacific northwest ports
Uniform definition of service charge recommended
Publicly owned terminals found entitled to a fair return on investment

Revels l of Boarel decision in Intercoastal S S F1 t Ass n v N W M T Ass n

4 F M B 387 recommended

Completion of record and disposition of undecided issues in Terminal Rat6

Struot u1 e OaUfornia P01 ts 3 U S 11 C 57 recommended

Nation wide rule making proceeding to determine uniformity of allocation of

tellUiual charges between ship and cargo and tariff definitions recummended

Robe1 t W GiClha1n Thoma3 J lVhite and John P1ince for North

west lfaline Terminal Associabon and members thereof Janes E

Lyons and OhCl1 le8 lV B1 rkett 11 for Southern Pacific Company
Alan B illd1vell for Luckenbach Steamship Company Inc Albert

E Steplwn for American lt ail Line Ltd and H B Penerwell for

lIatson Terlll inaIs Inc respondents
Leonard G James Alexander D Oalhoun Jr Joseph J Geary

Al1anE Oharles Ed1va1yl R OlS01n Alan B Aldwell Iarry S B1 own

and Thoma8 J Oallahan for interveners

Jolin illa3on and Allen O Daw8on s Public Connsel

RECOlL I1NDED DECISION OF ROBERT FURNESS EXAMINER

The North west J Iarine Terminal Association hereinafter called

the Association is a voluntary association of persons carrying on the

business of furnishing wharfage dock warehonse or other terminal

facilities in connection vith common carriers by water in the States
of Vashington and Oregon and are subject to the provisions of the

Shipping Act 1916as amended hereinafter called the Act
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The members of the Association 1
are parties to Agreement No 6785

approved by the Maritime Commission hereinafter called the Com

mission pllrsuant to section 15 of the Act The Association was

formed for the following purposes 1 to promote fair and honorable

business practices among those engaged in the marine terminal indus

try 2 to more adequately serve the interests of the public at North

west ports i e ports in the States of vVashington and Oregon 3 to

establish and maintain just and reasonable and so far as practicable
uniform terminal rates charges classific tions rules regulations and

practices at Northwest ports in connection with waterborne traffic

and 4 to coop rate with the marine terminal operators of other dis

tricts either individually or through their associations to the end

that the purposes set forth above may be achieved by such other termi

naloperators Members of the Association as well as other terminals

in the Northwest are in competition with California terminal opera
tors for business originating in or destined to the interior and the

Northwest operators compete with each other

By petition filed November 23 1953 the Association and its mem

bers asked the Board to enter upon a proceeding of inquiry similar

to that conducted by the Commission in Terminal Rate Structu1e

Oalifornia Ports 3 U S M C 57 1948 hereinafter called the Oali

f01nia case wherein the Commission employed 1r Howard G Freas

then Rate Expert of California Public Utilities Commission and

presently a member of the Interstate Commerce Commission to study
wharfinger functions receiving holding and delivery ofcargo and

to make a tentative cost formula hereinafter called the Freas formula

segregating terminal costs and carrying charges and apportioning
such costs and charges to the various wharfinger services Allocation

ofterminal charges between ship and cargo under the Freas formula

was described in general by the Commission on page 59 as follows

All expenditures were apportioned to vessel and cargo in proportion to the

use made of the facilities provided and of the service rendered The vessel

was held responsible to the wharfinger for all usages and services from but

not including the point of rest on outbound traffic and to but not including
the point of rest on inbound traffic All other wharfinger costs were assessed

1Alaska Terminal Stevedoring Co Seattle Wash Albina Dock Co Inc Portland

Oreg Ames Terminal Co Seattle Arlington Dock Inc Seattle Baker Dock Co Tacoma

Wash Columbia Basin Terminals Co Portland Commission of Public Docks of Portland

Oreg G S Handling Co Seattle Ocean Terminals Portland Olympic Steamsbip Co
Inc Seattle Port of Astoria Astoria Ore Port of Bellingham Bellingham Wash

Port of Everett Everett Wash Port of Longvlew Longview Wash Port of Olympia

Olympia Wasb Port of Port Angeles Port Angeles Wasb Port of Seattle Port of
Tacoma Port of Vancouver Vancouver Wash Salmon Terminals Inc Slattle Shaffer

Terminals Inc Tacoma Tait Tidewater Terminals Seattle Virginia Dock Tnllling

Co Seattle W1ll1ams Dimond Co Portland
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against the cargo The point of rest is the location at which the inbound cargo

is deposited and outbound cargo is picked up by the steamship company

The Commission approved the formula and found that respondents
operating publicly owned terminals are entitled to a fair return on

investment

The petition herein was filed primarily because of the Board s de

cision in Intercoastal S S FJ t Ass n v N TV lJl T Ass n 4 F M B

387 hereinafter called the Intercoastal case which found that the

collection ofa terminal service charge from the ship by Association

members in connection with lumber moving in eastbound intercoastal

commerce was an unjust and unreasonable regulation or practice in

violation of section 17 of the Act This decision places petitioners
in substantial doubt as to the applicability of their service charge
against the ship in connection with various other bulk commodities

moving over their facilities and with respect to lumber shipped in

other trades In addition the petition brings into issue the practical
use of the Freas formula in the Northwest and the competitive rela

tionship between Northwest and California terminals Petitioners

state that they have built their rate structure upon the approved Freas

formula and that the Board failed to apply it in the Intercoastal

case They seek Board approval of the same allocation of terminal

charges between vessel and cargo as that approved in the Oalifornia
case

In response to the petition the Board on May 14 1954 ordered

That a proceeding of inquiry be instituted upon the Board s own motion

in the exercise of its powers and duties under section 15 and 17 of the Shipping
Act 1916 concerning the operations of the Association and its members herein

above named for the purpose of obtaining information as to the proper bases

1 for the segregation of the services and the costs thereof rendered for

the account of the vessel from those rendered for the account of the cargo

2 for allocating costs assignable to the vessel as between dockage service

charge and other services rendered to the vessel 3 for allocating costs as

signable to the cargo as between wharfage wharf demurrage and storage and

other services rendered to the cargo 4 for determining carrying charges on

waterways land structures and other terminal property devoted to furniShing
wharfage dock warehouse or other terminal facilities in connection with a

common carrier by water and of apportioning such charges to the various

wharfinger services and 5 any other services and costs necessary to a determi

nation of the abovementioned bases

In addition to the Association and its members Eureka Terminals
Inc formerly doing business at Tacoma Waterside Milling Co
located at Tacoma General Hardwood Co located at Tacoma Mat

son Terminals Inc doing business at Seattle Tacoma and Portland
Luckenbach Terminals doing business at Portland as Lukenbach
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Steamship Company Irving Dock located at Portland Southern
Pacific Company formerly operating an export lumber dock at Port

land American Mail Line Ltd operating a pier at Seattle and

Puget Sound Terminal Co a subsidiary of Puget Sound Freight
Lines operating at Seattle Bellingham Olympia and possibly other

Puget Sound ports werenamed respondents
By order of September 16 1954 the Board granted a motion to

dismiss the proceedings as to Southern Pacific Company on the

ground that it does not now operate any marine terminal facilities
in connection with a common carrier by water at Northwest ports
and upon consideration that Southern Pacific file promptly a supple
ment to its Terminal Tariff No 230 K to reflect such fact Said
supplement was filed

Respondent Eureka Terminals Inc is not now in operation It

should be ordered to file a supplement to Tacoma Terminal Tariff
No 1 showing that fact after which this proceeding as to it should
be dismissed

Respondents Tait Tidewater Terminals Williams Dimond Co
and Ames Terminal Co are no longer in the wharfinger business in
the Northwest are not parties to any terminal tariff on file with the
Board and this proceeding as to them should be dismissed

The Commission of Public Docks of Portland now operates Ocean
Terminals

Respondent American Mail Line Ltd filed a motion to be dismissed

as a party on the ground that the Board s power to require the filing
ofany particular type of terminal rates in foreign commerce is derived
from its power under agreements filed pursuant to section 15 of the
Act that said respondent is not a party to any such agreement and
that therefore the Board has no power to require it to become a party
to oradhere to any particular type of terminal tariff Public Counsel
replied to the motion pointing to the fact that the words tariff and
terminal tariff do not appear in the order instituting this proceed

ing They cite Oontract Rates Port of Redwood Oity 2 U S M C
727 Free Time and Demurrage Oharges New York 3 U S M C
89 and Interchange ofFreight at Boston Terminals 2 U S M C 671
as typical cases where jurisdiction over individual terminals not

parties to section 15 agreements has been exercised under the provi
sions of section 17 of the Act By order of November 17 1954 the

motion was dismissed

Respondent Matson Terminals Inc moved that it be dismissed as

a party on the main grounds that it exists solely for the purpose of

serving the vessels of its parent company Matson Navigation Com
F M B



VI APPENDIX

pany and another subsidiary of that company The Oceanic Steamship
Company and that it does not operate a public terminal in the real

sense of the word as do members of the Association No party op

posed the motion and it was granted Therefore Matson Terminals

Inc should be required to cancel its participation in Seattle Terminals

Tariff No 2C The Commission of Public Docks of the City of Port

land Oregon Terminal Tariff No 3 A and any other general public
wharfinger tariff it may participate or concur in Its terminals Tariff

No 6 is on filewith the Board

Numerous steamship freight conferences 2 and Pacific American

Steamship Association were permitted to intervene on behalf of their

members

A motion to dismiss the proceeding was filed on behalf of the first

13 intervening conferences shown in footnote No 2 The motion was

filed upon the jurisdictional ground that the Board s power of investi

gation under the Act is provided in section 22 where such power is

limited to investigating any violation of this Act Itwas urged in

support of the motion that this proceeding of inquiry is not an investi

gation of any violation or alleged violation of the Act and that there

fore the Board has no power to conduct it The Association and Pub

lic Counsel replied to the motion citing various authorities including
Oalifornia v United States 320 U S 577 recognizing jurisdiction of

the Board to conduct proceedings of inquiry under the powers con

ferred by sections 15 and 17 of the Act The motion was dismissed by
order of the Board

With respect to the substance of this proceeding interveners have

no objection to uniform application of the Freas Formula but object
to using it as a means of reviewing the Intercoastal case or as an at

tempt to increase terminal charges against the ship
There is no controversy between the parties and no problem pre

sented concerning application of the Freas formula to wharfinger serv

ices accorded general cargo which is checked or tallied by respondents
for the ship described in the Intercoastal case as the principal item

going into the service charge It is only necessary therefore to con

sider nonchecked cargo which generally consists of bulk commod

ities including lumber received held and delivered by respondents
at their general wharfinger facilities As here used nonchecked

II Pacific Indonesia Conference Camexco Freight Conference Canal Central America

Northbound Conference Capca Freight Conference Colpac Freight Conference Pacific

Coast Caribbean Sea Ports Conference Pacific Coast Mexico Freight Conference Pacific

Coast Panama Canal Freight Conference Pacific West Coast of South America Con

ference West Coast South America North Pacific Coast Conference Pacific Straits Con

ference Pacific Coast European Conference Pacific Coast River Plate Brazil Conference

Pacific Westbound Conference and Intercoastal Steamship Freight Association
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means that no check or tally of cargo is made by respondents for the

vessel

Illustrative of such nonchecked cargo passing over Northwest ter

minals inbound and outbound are lumber fabricated steel products
heavy equipment such as cranes railroad cars or motor vehicles sand

rolled steel products plate and window glass ores aluminum pig con

centrates sulphur phosphate rock coal scrap logs and machinery
They are loaded or discharged by ship s tackle from or to open top
railroad cars or barges alongside although the bulk of outbound lum

ber arrives at the terminal by motor vehicle Vhile the terminals do

nQt check or tally this cargo for the ship unless requested they do

issue receipts therefor During the calendar year 1952 respondents
Port of Seattle Ames Terminal Olympic Steamship Company and

Alaska Terminal Stevedoring Company handled in excess of 203 000

tons of nonchecked cargo exclusive of lumber The percentage of

nonchecked cargo to total cargo ranged from 35 to 50 percent Dur

ing the same period the Port of Seattle alone handled and collected

service charges on 173 780 tons of cargo other than lumber of which

87 131 tons was nonchecked About 60 percent of total cargo handled

by the Port of Tacoma is nonchecked At Portland about 25 percent
of the total cargo handled by the Commission of Public Docks is

nonchecked exclusive of lumber and bulk cargo separately handled

at its specialized bulk facility
The record shows that there is no clear lineof demarcation between

terminal functions with respect to nonchecked cargo on the one hand

and general cargo on the other insofar as the ship s use of facilities

and the services rendered to it are concerned The duties performed
by the terminal for the ship are precisely the same irrespective of the

nature of cargo in the following particulars
1 The vessel must be directed to and furnished an available berth

2 Agreement between the terminal and the ship is made yith

respect to whether it will tie up on the port or starboard side

3 The number of hatches to be worked must be known and alTallge
ments made accordingly

4 Procurement of labor and cargo handling equipment such as

cranes or lift trucks is done by the terminal in advance of anival of

the ship
5 Cargo is assembled on the terminal advantageolls to the ship s

berth

6 Ordering checking spotting and moving railroad Cell S on the

terminal is similar with respect to either open top or box cars and
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understanding with the railroad companies are necessary forexpe
ditious loading and discharging of the vessel

7 Dock receipts are prepared from the line up furnished by the

water carrier and cargo is delivered to the ship against receipt by the

ship s supercargo
8 As to cargo loaded from bai ge raft lighter or otherwater carrier

the terminal furnishes adequate berthing and other facilities liecessary

to the expeditious turn around of the ship
9 Interchange of freight between the ship copsignees consignors

ai1d land carriers involves a great amount of clerieal work peiformed

by the terminal which does not vary with the nature of the cargo
The record also shows that with respect to both checked and non

checked eargo the services performed and wharfinger facilities

furnished by Northwest terminals for ship and cargo are in general
similar to those performed by California terminals except that in the

Northwest the term stevedoring is limited to mean stevedoring
performed on the ship whereas in California the term is used to

include the doek gang which handles eargo between place of restand

ship s tackle

The Assoeiation asserts that the definitions of the terminal charges
contained in their tariffs 3

are substantially identical with those

eontained in Marine Terminal Association of Central California

Terminal Tariff No I A F M B No 1 which definitions haye

been approved by the Commission in the Oalifornia case It should

be observed here that the Comrnission did not approve any tariff defini

tions in that ease HOyever the importance of uniformity of defini

tions was recognized by the Commission in Terminal Rate Increa8es

Puget Sou nd Ports 3 1 S M C 21 23 hereinafter called the Puget
8o tnd case in the following language

Ve are of the opiniun that there should be uniform and clear definition of

various terminal servies and a dear and inclusive list of the specific activities

contained in eaeh definition in order to enable terminal operators the shipping

public earriers and us to determine whether each service is bearing its fair

hale of the cost load Such uniformity should be a goal sought by all Ovners

lnd operators of terminals in all ports of the United States and its Territories

and possessions This does not mean however that there necessarily shoul 1

be a uniformity of charges Uniformity of definitions will result in a much

healthier condition of the industry and much fewer competitive situations result

ing in noncompensatory charges for certain services While it may be difficult

to cover all ports in an attempt to secure immediate and universal uniformity

3 Seattle Terminals Tariff No 2 C The Commission of Public Docks If the City of

Portland Oreg Terminal Tariff No 3 A I acoma Terminals Tariff No 1 Port of As

toria Tariff No 6 Port of Longview Terminal Tariff No 2 Port of Vancouver Wash

U S A TUI iffNo 1 Port of Everett Tariff No 1 Port of Olympia Terminals Tariff No

5 Port of Bellingham Tariff No 3 anel Baker Dock Company Telminal Tariff No 1
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we should takeevelY opportunity to r quire terminal operators to publisQ their

ch rges under headings which are lear concise and which in no way overiap

It is axiornatic that uniformity 9f definitionsis a prerequisite to

uniform application ofthe Freas formula to terminal oper tions along
the entire Pacific coast range It is tlerefore necessary to criticaHy
examine ertain basic definitions and descriptions of servIce appearing
in Ass9ciatiqn tariffs

The Association cites the Seattle tariff as representative 01 defini
tions used by them and as a convenient Ineal1sof comparison with
those provided by California tariffs

WHAR AGE

The term wharfage is defined in the Seattle tariff as follows

Vh rfage is the charge that is assesseq on all freight passing or conveyed over

onto or under wharves or between vessels or overside vessels when berthed at

wharf or when moored in slip adjacent to wharf Wharfage is the charge for

nse of wharf and does not include charges for any other service

The same definition of wharfage is found in the other Asssociation
tariffs and there is no conflict with that published in the Central Cali
fprnia tariff Mr Freas says Tolls wharfage covers the charge

agailst the Gargo for passing freight over the wharveS Inthe Puget
Sound case at page 24 the Cqmmission said with respect to the same

definition

he imposition of a wharfage charge against the cargo can be justified only on

the principle that the carrier or the terminal operator on the carrier s behalf

does not actually take possession or deliver up possession of the cargo other

than at place of rest on the pier as distinguished from the end of ship s tackle

Between that place and the entrance to or exit from the pier the cargo is using
the pier to get into position to utilize the carrier s facilities or has finished the

use thereof The establishment of the charge against the cargo for this use

has been widespread throughout the country under various names viz

wharfage top wharfage tollage wharf tollage We cannot ignore that

fact The definition appears to be adequate

CARLOADING AND CAR UNLOADING

The terminal service is described in the Seattle tariff as follows

Carloading and car unloading charges are the respective charges for services

performed in loading freight from wharf premises on or into railroad cars or

unloading freight from railroad cars onto wharf premises The services include

ordinary breaking down sorting and stacking on wharf Carloading and car

nloading charges are assessed against cargo when notabsorbed by carriers

Vhile the same definition is found in other Association tftriffs Bell

ingham includes in addition the loading and unloading of trucks or
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any type of carrier Longview and Vancouver specifically include

motor trucks andbarges whileBaker Dock provides charges for load

ing and unloading motor trucks when requested The Central Cali
fornia tariff provides for loading and unloading cars or trucks which

are not inconsistent with Northwest descriptions of service As a

general rule the motor carriers do their own loading and unloading
so that the terminal charges therefor do not apply In California
much of the railroad carloading and unloading on the terminals is

performed by independent carloading companies See Status of Oar

loaders 2 U S M C 761 2 U S M C 791 3 U S M C 116 and

3 F M B 268 and Oarloading at Southern Oalifornia Ports 2

U S M C 788 and 3 F M B 261

California terminals charge the cargo for direct transfer by ship s

tackle from or to open top cars spotted alongside vessel whereas Asso

ciation members make no such charge except for rental or use of

mechanical equipment and labor and that is against the ship
Mr Freas describes loading and unloading as follows

Car and truck loading operations should be charged with the expenses of the

areas facilities and services employed by them and make use of between point
of rest and rail car or truck In the case of rail shipments handled through a

transit shed this embraces a proportionate share of shed aisle space such por

tions of docks if any as are utilized by carloaders and unloaders and general
overhead If the services are performed by the terminal it includes also labor

and supervision The resulting costs are assignable to carloading and unload

ing The fact that certain terminals do not load or unload cars is of no COll

sequence The service is nevertheless performed on their facilities and under

the use principle here followed is chargeable with a proportionate share of the

cost of making the facilities available Other activities should not be burdened

with costs incurred in carloading and uuloading The cost of providing facili

ties on which others may load and unload 1118 may be passed on to those con

ducting business on the wharfinger s property in the form of a rental or license

Under the Freas Formula all forms of londing and unloading are

charged to cargo

WHARF DElIURRAGE AND ACCESSORIAL SERVICES

It is Ullnecessary to review in detail the definitions and descriptions
of services regarding whaddemurrage and such accessorial services as

w ighing repacking l ecoopering and stencilling because while there

are variations in tariff provisions they mean the same thing and the

services are alike in the Northwest as well as in California For ex

ample wharf demurrage is charged cargo for holding it beyond the

free designated by the tariff although it is called wharf demurrage
wharf storage or monthly storage Irrespective of the termi

nology used wharf demurrage is a penalty charge whether collected
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in California or the Northwest The accessorial services are charged
to cargo in both areas

HANDLING CHARGE

The term handling charge is defined in the Seattle tariff as fol

lows

Handling charge is the charge made against vessels their owners agents or

operators see exception for moving freight from end of ship s tackle on the

wharf to first place of rest on thewharf orfrom first place of rest on the wharf

to within reach of ship s tackle on the wharf It includes ordinary sorWig
breaking down and stacking on wharf

Exception Handling charges applying on fish and seafood canned except
foreign imports moving under rates named initem 136 series when not absorbed

by ocean carriers are assessed against the cargo apd are due from the owner

sbipper or consignee of the cargo
The terminal companies when eqipped to perform the service of handli g

freight and to care for the same on their terminals reserve the right in all

instances to perform such services

The other Northwest tariffs publish the same definition and some

Portland and Tacoma add notes and exceptions of no partic lar con

sequence to the issues

Handling yharges are not provided for in the Central California
tariff As pointed out above the handling of cargo between ship s

tackle and place of rest in California is done by the ship s contracting
stevedores and not by the terminals

The offshore carriers serving CaFfornia Oregon nd Washington
ports have been required by the Commission to publish their own

handling ch arges See for exari1ple Pacific vVesthund Conference
Local Tariff No 1 W Rule No 19 original page No 59 where the

following appears

The carrier its agent or stevedore shall perform at the expense of the con

signor or consignee the handling service at all Pacific coast ports at rates here

inafter provided
1 on terminal direct from plae where unloaded from railroad car or other

vehicles to ship s tackle

2 from place of rest on terminal barge or lighter to ship s tackle including
ordinary breaking down and trucking

As to handling the Board said in the Puget Sound case at pages
23 and 24

The carrier must furnish a convenient and safe place at which to receive cargo
from the shipper and to deliver ca go t the consignee If this can be done at

end of ship s tackle then it can be so stated and the contracts of carriage may
be limited to such service On the other hand if such receipt and delivery is

impracticable or impossible the carrier must assume as part of its carrier obliga
tion tbe cost of moving the cargo to where it can be delivered to the consignee
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or from where it can be received from the shipper referred to generally as the

place of rest The carrier cannot divest itself of this obligation by offering a

service which it is not prepared to perform Itcan however separate its rates

into two factors one covering the actual transportation and the other covering
the handling between tackle and place where cargo is received or delivered

J G Boswell 00 v American Hawaiian S S 00 2 U S M C 95 Los AngeZes

By Products 00 v Barbers S Lines Inc 2 U S M C 106

The Freas Formula does not take into account the handling ofcargo
between ship s tackle and place of rest as a terminal service but it is

included as a use apportioned to the vessel

The fact that Northwest terminals perform the handling service

for the ship while the California terminals do not is no bar to use of
the Freas Formula in both areas Nor are shippers and consignors
concerned as to whom such charges are paid As stated by Mr Freas

on page 9 of his study Eventually the cost of the terminal service

as well as that of the water transportation is borne by the consumer

DOCKAGE CHARGE

The Seattle tariffdefinition is

Dockage is the charge assessed against ocean vessels for docking at a wharf

pier or seawall structure or for mooring to a vessel so docked or for coming

withina slip

The term is similarly defined in ll other Association tariffs as well

as in the Central California tariff

On page 140 ofthe Freas Study the following appears

Under dockage are accumulated the costs of furnishing berthing space facil

tiesfor tying up the vessel and working areas forgear and stevedores

SERVICECHARGE

The Seattle tariffdefines theservice charge as follows

Except as otherwise provided in individual items service charge is thecharge

assessed against ocean vessels their owners agents or operators which load or

discharge cargo at the terminals for performing one or more of the following

services subject to Notes 1 2 3 and 4

1 Providing terminal facilities

2 Arranging berth forvessel

3 Arranging terminal space forcargo

4 Check cargo

5 Receive cargo from shippers or connecting lines and give receipts therefor

6 Delivercargo to consignees or connecting lines and take receipts therefor

7 Prepare dock manifests loading lists or tags covering cargo loaded aboard

vessels
8 Prepare over short and damage reports

9 Order cars barges or lighters as requested or requiredby vessels
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10 Give information to shippers and consignees regarding cargo sailing and

rrival dates of vessels etc

11 Lighting the terminal

NOTE i Service charge willnot apply on cargo moving under rates named in

section 4 of this tariff

NOTE 2 Service charge does not include any freight handling loading nor

unloading operations nor any labor other than that which is essential to per
forming the service

NOTE 3 When it isrequired and permitted that the services of checking receiv
ing and or delivering cargo as defined in paragraph A be performed by the

U S Government with its own personnel or with personnel in its employ and
under its direction service charge rates as named in item 493 will apply

NOTE 4 When owners agents or operators of vessels are permitted to per
form the services of checking receiving and or delivering of cargo as defined
in paragraph A with their own personnel or with personnel directly intheir

employ and under their direction service charge rates named in item 493 series
willapply

Section 4 of the tariff l efelred to by Note 1 provides rules regula
tions rates and charges applicable to bulk liquidsonly

The Portland Astoria Everett Longview and Olympia tariffs pro
vide the same definition of service charge as the Seattle Tariff The
Baker Dock Company and Tacoma Terminals tariffs carry the same

definition but provide that as to softwood lumber moving in east
bound intercoastal service the service charge applies the shipper or

owner of the cargo and not against the vessel The Vancouver defini
tion differs sharply from those provided in theother Northwest tariffs
Itreads

Service charge is the charge assessed on the basisof cargo tons handled against
vessels their owners agents or operators which load or discharge cargo at the
terminals for use of terminal facilities tor berthage while loading or discharg
ing cargo tor administrative eapense in serving the carrier and for performing
one or more of the following services emphasis supplied

The list of services is the saJIle as shown above from the Seattle tariff

Rules and Regulations Applicable to Lumber and Lumber Products Moving in

Intercoastal Trade

Service charge is the charge assessed for performing anyone or more of the

following services

1 Arranging terminal space for lumber

2 Keeping record of lots and parcels of lumber received and handled on dock

3 Receiving lumber from shippers or connecting lines and giving receipts
therefor

4 Delivering lumber from consignees or connecting lines

5 Preparing loading lists manifests or tags covering lumber to be loaded
aboardvessel

6 Ordering cars barges or lighters as requested or required
7 Give information to shippers and consignees regarding lumber shipments

fwrting and arrival dates of vessels
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8 Furnish lights for receiving sorting and handling of lumber on terminal

NOTE Service charge does not include handling loading or unloading opera

tions or any other than that which is essential to performing the services

The Port of Bellingham does not publish a service charge for the

probable reason that it is in competition with Bellingham vVarehouse

Company a wholly owned subsidiary of Pacific American Fisheries

Inc which in connection with its industrial dock at South Belling
ham operates a public wharfinger business arid which does not main

tain a service charge against vessels docking there Bellingham
Warehouse Company whilenot a respondent has filed its tariffs with

the Board since the date of hearing
The Port of Bellingham handles less cargo than any other mem

ber of the Association its total volume for the calendar year 1952

amounting to only 2 762 revenue tons whiGh was about one tenth

of one percent of the total handled by Association members Sixty
percent of the Bellingham tonnage c msists of lumber the rest being
general cargo Ninety percent of its traffic is Alaskan and ten percent
Hawaiian Members of Pacific Vestbound Conference will not call at

Bellingham for less than 300 revenue tons of cargo or 300 000 board

feet of lumber or lumber products Bellingham is not shown as a

terminal port in the Pacific Coast European tariff but arrangements
for callingmay be made between shipper and ship
It is eyident that the failure of Bellingham to apply a service charge

is no threat to uniformity on the Pacific coast and the parties do not

appear concerned with the operations ofBellingham Warehouse Com

pany
The Central California tariff definition of the service charge is

similar to that provided in the Seattletariff

In the Puget Sound case the Board made the following observa
tions as to definitions of service charges especially pertinent to the

one found in the Vancouver tariff

To include berth age with other services incidental to receiving and deliv

ering of freight will add still more to the general confusion in the use of

terminal definitions Berthage should be established as a separate item sinc it

is purely a use charge for space occupied by thevessel and has no direct relation

to a service as such

The phrase for use of terminal facilities is broad enough to comprehend
the use of terminal facilities for which compensation is included in other charges
such as wharfage and should he eliminated For a like reason administrative

expense inserving the carrier should be deleted Each service presumably bears

its proper share of the administrative expense inthe charge established for the

service and t9 exact payment for such expense in the service charge would be

a duplication of charges
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Another expression of the Board on the same subject is found in

the Intercoastal case at page 394

In the interest of uniform and Clear definitions we think services included in

respondents service charge should be limited to those concerned withor incidental

to the receiving and checking of cargo the principal item going into the service

charge Ifrespondents desire to make a chaTge against the vessel for ordering
railroad cars alongside it should be set up as a special charge and not included

inthe service charge

In the Oalifornia case the definition of Service and Other Charges
against the ship used in the Freas Formula is set forth on page 60 Il 6

as follows

The charge assessed for arranging berth for vessel arranging terminal space

for cargo checking cargo to or from vessel receiving outbound cargo from ship
pers and giving receipts therefor delivery of cargo fa consignees and taking

receipts therefor preparing manifests loading lists or tags covering cargo

loaded aboard vessel preparIng over short and damage reports ordering cars

supplying shippers with vessel informatIon and lighting terminal Some defini

tions also include useof terminal facilities

This understandable general confusion as to what the generic term

service charge means insofar as application of the Freas Formula
is concerned is readIly resolved by referring to the Freas study and

the formula itself How it fits into the whole pattern of terminal

operations is described on page 22 of the study as follows

Regardless of the terminal company s chosen method of doing business
wharfinger revenue is obtained from several or all of the following operations

1 Use of space and facilities for docking vessels charge for which is com

monly koown as dockage
2 Passing cargo over vharf charge for which is commonly known as

wharfage toll

3 HOlding cargo the charge for holding cargo within a specified free time
is iriciiIded in the toll that made for holding beyond the free time is commonly

known as whaIf demurrage or storage
4 Rental of facilities this rnay entail the use of an entire pier or piers

or the conduct of a terminal senice 01 of portions of piers for office purposes
storage of gear etc

5 l Iiscell aneous essel services usually covered by a service charge

They do not include any ca 1go handling operations or labor

6 Accessorial services charged for tn various ways Accessorial services

inclu le car or truck loading and unloacling f 1ll1igating sampling stencilling

labeling strapping repacking etc

In addition to the services rendered and use of facilities Jurnished
by the wharfinger to the ship as gener lly described in the Oalifornia
case under the caption Service and other charges the Freas study
and formula specifically list and explain on page 36 88 119 120

nd 140
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1 Assembling cargo for the account of the vessel

2 Handling lines

3 Any other labor expense incurred for the beneflt of thevessel

4 Costs incurred in rendering clerical services for the vessel and areas

used therefor

So far as service charges are concerned it is obvious that it will be

necessary to reconcile the tariff definitions with the Board s decisions

and the Freas Formula before the substantial doubt can be removed

and the goal of uniformity can be attained However there can be

no doubt that the service charge properly defined is a legitimate
charge against the vessel as to lumber or bulk commodities as well as

to general cargo Itwould of course be an unreasonable practice to

make a specific charge for checking when that service is not performed
A cease and desist order should be entered prohibiting any of the

respondents from collecting service charges from shippers or receivers

of freight ipcluding lumber moving in the eastbound intercoastal

trade

THE FREAS FORMULA

The Association employed Philip E Linnekin a certified public
accountant to analyze the operations of the members and determine

the applicability of the Freas Formula to their wharfinger functions

His experience in Pacific coast terminal cost aceounting dates from

1946 when he wasassistant to Mr Freas in the Oalifornia case Since
that time Mr Linnekin has been continually engaged in making cur

rent applications of the formula to both California and Northwest

terminal operations has trained portstaff personnel in its use and has

established systems improvements to facilitate accumulation of ac

counting data for application of the formula He testified on behalf

of the Association and his qualifications as an expert witness were

readily accepted by all parties
Witness Linnekin s testimony is that both from an organizational

and operationapoint of view the principles of cost accumulation and

segregation in the Freas Formula apply to the Northwest marine

terminal industry to the same extent as in California He states that

the applied formula recognizes in both areas the division of respon

sibility between the vessel and the cargo and the underlying principle
of allocating costs according to use

Eight members of the Asssociation 4 which account for about 80

percent of the entire volume of the total business done by all members

were selected as representative for the purpose ofanalysis
Port of Seattle Port of Tacoma Commission of Public Docks Portland Port of

Longvlew Alaska Terminal Stevedoring Co Ames Terminal Olympic SteamshlpCo
and Port of Vancouver Wash
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Witness Linnekin s approach to the studies in the Northwest was

that used by Mr Freas in the Oalifornia case Physical inspections
were made of the facilities volume and character of cargo handled

were ascertained the condition of the records and accounting systems
were examined and most of the detail work was done by terminal

personnel under his direct superVIsion
As explained in the Oalifornia case cost allocations are grouped

under three main headings 1 Carrying Charges 2 Dock Operating
Costs and 3 General and Administrative expenses The formula

itself cOIlsists of six schedules Schedule Iprovides respectively for

the qevelopment and separation of carrying charges Schedule II for

the further separation ofthe carrying charges developed in Schedule I

and for the development and separation of the dock operating and

general aI1d administrative expenses and Schedules III IV alid V

for the further breakdown respectively of the costs assignable to

service charges tolls and wharf demurrage Schedule VI summarizes

the results of the other five

The application of the Freas Formula to California ports is shown

in the appendix to the Commission s decisIOn in the Oalifornia case

Howard Terminal having been selected for illustrative purposes

Application of the formula to the Northwest terminals is shown in

Schedules Iand IIof the appendix hereto East Vaterway andLander

Terminals of the Port ofSeattle being used as an example The basic

cost allocations are contained in these two schedules All of the cost

items appear in the Northwest studies as they did in the Oalifornia
case except for maintenance which represents a 5 year average in the

Northwest whereas the same item represented only 1 year in the

California study
ScheduleIcovers the accumulation and allocation ofplant carrying

charges facility costs between waterways aprons cargo areas rail

and truck areas and other wharfinger and nonwharfinger areas The

cost items include provision for return on land and structures taxes

on land and structures insurance on structures depreciation and

maintenance of structures

Schedule II provides for the accumulation of all costs and their

allocation between services performed for the vessel and services per
formed for the cargo The first part of the schedule deals with the

allocation of the carrying charges developed in Schedule I The

carrying charges are allocated to the various services on the same

bases as in the Oalifornia case

In general witness Linnekin proposes no change in the incidence

of costs against vessel or cargo although as in the Oalifornia case
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his study reveals need for increased terminal revenue deficiencies

existing in both carrier and cargo revenue No party of record chal

lenges the structure of the formula or use of it in the Northwest

But as indicated above a refinement in the formula is necessary to

reflect handling of cargo between place of rest and ship s tackle by
the Northwest terminals a labor activity which is regarded as steve

doring in California and consequently a nonwharfinger service under

the Freas Formula The existence of this service in the Northwest is

recognized and provided for by witness Linnekin by adding column

f to Schedule II The direct costs of handling are segregated on

the records of the terminal operators and the indirect operating and

administrative costs are allocated to this service in the same manner

as they are allocated to other services in accordance with the principle
embodied in the Freas Formula of allocating costs to use In the

interest of uniformity all carrying charges against the vessel for the

working areas in the handling service are allocated to dockage by
witness Linnekin although he agrees with Mr Guy M Carlon con

sultant to the Board who participated in this proceeding that under

the Freas theory of use the carrying charges for aprons and shed and

open cargo areas which are allocated in his studies to dockage should

be allocated to the handlingcharge The Board should find that under

the Freas Formula in the Northwest these charges are properly
assignable to handling instead of dockage

No problem is presented in applying the Freas Formula to the

terminal facility activity the costs ofwhich are designed to be recov

ered in both California and the Northwest through the service charge
against the vessel The cost factors used by witness Linnekin are the

same as those appearing in the Freas Formula Schedule II with

the exception of two items i e 1 assembling cargo for the account

of vessei and 2 handling lines So far as the Association is con

cerned assembling cargo for account of vessel appears to be included

in the handling charge while handling lines is regarded as part of

the stevedoring a nonwharfinger function and consequently unrelated
to the service charge The following table shows the composition of

costs that are included by witness in the service charge based upon
the application of the Freas Formula to the eight Association

terminals studied
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Cost element Amount Percent
total

a b c

Direct cost of checking u 0000 u n u UhU u 00 0000000000 441 764 39 40

Indirect costs of service charges
10 399 93Superintendence 0000 Uh u u 00 00 00 00 00 00

Clerical other than
checking

u uu 00 000000 000000 00 00 00 u 75 895 6 77

Cleaning sheds and docks u u uu u 00 00 000000 0000 00 u u 11 008 98

Watchmen 00 17 584 1 57
Utilltles 00 6 341 56
Industrial insurance 0000 00 un 00 0000 00 n 00 00 00 00 00 7 728 69
Claims 00 00 00 00

0000 00 00 0000 uu 00 00 00 00 2 824 25
Miscellaneous dock expense u 00 uu 00 U n 0000 u u h 12 094 1 08

i g B n s
4 365 39

20 337 1 81
Administrative

expense
00 00 00 h

u 00 h n 52 284 4 66

Total indirect costs U h n 00 00 00 00 220 859 19 69
Dockage defiCiency I 458 757 40 91

Total costs recoverable by service charges 00 00 U 00 00 U h I 1 121 380 100 00

lIncludes386 787 for carrying charges on aprons and cargo areas sheds and open allocated by witness
Llnnekin to dockage but recommended herein as properly allocable on the basis of use to the hanrUing
charge If so allocated the total costs recoverable by the service charge would be reduced to 734 593

Recognizing that the general confusion resulting from the service

charge is caused by its tariff definition or description witness Linnekin

suggests that the California and Association tariffs be clarified to
indicate clearly that the service charge includes provision for the

recovery of the cost of terminal structures andlor facilities provided
for the benefit of the vessel to the extent that such costs are not

recovered through dockage or handling charges He recommends
that the descriptive heading of the tariff item which now reads Serv
ice Charge be amended to read Service and Facilities Charge and
that the clause in the item reading Providing Terminal Facilities
beeliminated and in lieu thereof the following description be inserted

Providing for the vessel terminal structures and or facilitilO s necessary to
the performance of the services enumerated below and to enable the vessel
to accomplish the transfer of cargo

a from vessel to consignees their agents or connecting carriers or

b from shippers their agents or connecting carriers to vessel

AMERICAN MAIL LINE LTD

Respondent American Mail Line Ltd leases Pier 88 in Seattle
from the Great Northern Railroad and operates it as part of its steam

ship operations It also furnishes terminal facilities there for Moore

McCormackLines Inc and Blue Star Line
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American Mail Line s terminal rates charges rules and regulations
are published in three individual tariffs which are on file with the

Board Terminal Tariff No 1 B F M B T No 1 applicable to

transpacific cargo Terminal Tariff No 3 B F M B T No 5 ap

plicable to cargo in the South American and Caribbean Sea trades

and Terminal Tariff No 2 F M B T No 2 applicable to vessels

using the facility This means that American Mail Line departs from

the practices of California and Association terminal operators by
naming in one tariff all charges against cargo and in another all

charges against the vessel There is also a marked difference in the

construction of its tariffs with a view towards simplicity InTerminal

Tariff No 1 B applicable to transpacific cargo a single rate i named

to apply on cargo delivered to and received from trucks and an

other single rate for cargo loaded to or unloaded from railroad

cars This avoids naming separate rates for wharfage handling
loading and Ul loading In Terminal Tariff No 3B applicable to

cargo in the SouthAmerican and Caribbean Sea trades specific charges
are made for wharfage and loading or unloading and reference is

made to steamship conference tariffs for thehandling charges Termi

nal Tariff No 2 naming charges against the vessel carries only two

items ofgeneral application 1 dockage and 2 terminal rates As

to the scope of dockage there is no difference between American Mail

Association and California tariffs The terminal rates are on a specific
commodity basis divided between railroad and motor carrier traffic

While American Mail Line does not publish a service charge against
the vessel its dockage charge is higher than that made by Association

terminals

No party challenges either the lawfulness of American l1ail Line s

termind practices or the system of cost accounting used Obviously
the Freas Formula could not be easily adjusted to its operations be

cause of the difference in breakdown of the factors of wharfage dock

age handling carloading and unloading and the complete absence

of the service charge There is no suggestion of record thatAmerican

Mail Line adopt theformula

THE INTERCOASTAL CASE

The Interooastal case was a complaint and answer proceeding and

the conclusions reached were based upon a limited record No con

sideration was given to the necessity of the imposition of the service

charge to obtain a fair return on investment in the terminal facilities

used by the vessel or to the division of responsibility to the terminal

between the vessel and the cargo In addition to condemning the
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service charge as an unlawful practice the Commission referred the

ease to the examiner for further proceedings on complainants claim

for reparation In view of the fact that the figures of record herein

prove a general deficiency in revenue including that sought to be
recovered through the service charge it seems clear that there is no

basis upon which reparation could be paid Appendix II hereof

shows the revenue expenses and gain or deficiency of the eight oper
ators included in the study

For these reasons and based upon the more complete record in
this case the Board should reverse the decision in the Intercoastal
case set aside the cease and desist order entered therein and close
the recold without further proceedings on the question of reparation

ULTIMATE CONCLUSIONS

The Board should
1 Approve the Freas Formula as a proper method of segregating

terminal costs and carrying charges and apportioning such costs and
charges to the various wharfinger services at Pacific northwest ports

2 Require those California and Pacific northwest terminal oper
ators whichmake a service charge to adopt auniform definition and or

description of such charge consistent with that recommended by wit
ness Linnekin herein

3 Find that respondents operating publicly owned terminals are

entitled to a fair return on investment
4 Reverse the findings and conclusions in the Intercoastal case

5 Complete the record and dispose of the issues remaining to be
decjded in the Oalifornia case

6 And give consideration to instituting a nationwide rulemaking
proceeding under section 4 of the Administrative Procedure Act and
the Shipping Act 1916 to make as uniform as possible the allocation
of terminal charges between ship and cargo and as uniform as possible
the definitions of tariff services offered by all persons carrying on the
business of furnishing wharfage dock warehouse or other terminal
facilities in connection with common carriers by water throughout
the United States its Territories andpossessions

An appropriate order shouldbe entered

6 F M B
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XXIV APPE IX

APPENDIX II

Northwest Marine Termtnals Association 8ummary 01 revenue and ewpenses all
8 operators included in study

Revenue Expense Gain or
Line deficiency
No

1 2 3

A GENERAL CARGO

Charge8 to ve88el
1 Dockage n nn n n n n n 110 639 489 301 2 378 662
2 Service charf C n n u n n 512 417 633 878 121 461
3 Handling charge n n nun h n n 1 508 681 1 701 602 2 192 921

4 Total charges to
vesseL

u n n 2 131 737 2 824 781 693 044

Charge8 to cargo
5 Wharfage n n

n n h n 730 056 1 609 886 879 830
6 Wharf demurrage n n n n

n n 103 161 141 224 38 063
7 Car loading and unloading nh n

nn 319 529 515 678 196 149
8 Truck loading and unloading u n nn

n n 1 002 6 725 5 723
9 Accessorial services n n n n n

n 517 515 493 695 23 820

10 Total charges to cargo n n h
n 1 671 263 2 767 208 1 095 945

11 All charges on n n n 3 803 000 5 591 989 1 788 989

B LUMBER

Charge8 to ve88el
12 Dockage n n n n n n n 13 802 93 897 2 SO 095
13 Service

charge
n on n 57 746 28 745 29 001

14 Handling charge n n n n 144 500 144 735 2 235

15 Total charges to vessel
u n n n n n n 216 048 267 377 51 329

Charge8 to cargo
16 Wharfage n n n

n 90 978 363 162 272 184
17 Wharfdemurrage on n n n 5 897 10 800 4 903
18 Carloading and unloading h n 71 348 I 124 569

j
53 221

19 Truck loading and unloadingu n n n 29 547 18 427 11 120
20 Accessorial services u 75 018 77 581 2 563

21 Total charges to cargo n n n nn 272 788 594 539 i 321 751

22 All charges 488 836 861 916 I 373 080

I Includes 33 214 truckloading and unloading
2 If the carrying charges on aprons and cargo areas shed and open amounting to 324 533 on general

cargo terminals and 62 254 on lumber terminals which havebeen allocated to dockage by witness Linnckin
in these results be allocated to thehandling charge on the basis of use as recommended herein theexpense
and deficiency here shown for dockage would be reduced by thoseamounts and theexpense and deficiency
for the handling charge would be correspondingly increased

IS F M B



FEDERAL MARITIME BOARD

No S 57

STATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWARE ApPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY ON

THEIR TRl CONTINENT PACIFIC COAST FAR EAST AND GULF
MEDITERRANEAN SERVICES

No S 60

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY AGREEMENT EASTBOUND ROUND THE WORLD

SERVICE

Submitted May 24 1956 Decided June 8 1956

REPORT OF THE BOARD ON INTERLOCUTORY ApPEAL

By THE BOARD

This matter has been presented on interlocutory appeal under Rule

10 m of our Rules of Practice and Procedure from rulings of the

hearing examiners in these proceedings In each proceeding the

examiner has determined intel alia 1 that trade route essentiality
determinations of the Maritime Administrator Administrator

under section 211 of the Merchant 1arine Act 1936 the 1936 Act

constitute relevant and material evidence for production in proceed
ings before the Board under section 605 c of the 1936 Act and are

entitl d to some weight in such proceedings 2 that the Administra

tor should produce the official documents containing formal determi

nations made under section 211 of the 1936 Act together with the rea

sons for the determination if contained in the documents and 3

that the Administrator may produce his reasons for the 211 determi

nation if not contained in the official documents in a manner con

venient to him whether by submission of minutes staff memoranda or

other study or by summary statement

60 5 F M B



STATES MARINE CORP SUBSIDY TRl CONTINENT SERVICE 61

While the examiners ruled on other issues also appealed to the

Board this report will be confined to the rulings on the section 211

issues

Oral argument was heard and Public Counsel for tl1e Administra

tor States Marine Corporation and States Marine Corporation of

Delaware States Marine American President Lines Ltd

API American Mlil Line Ltd AlL and Isbrandtsen

Company IIlC appeared in partial or full opposition to the exam

iuers rulings United States Lines Company D S Lines Moore
eCormack Lines Inc Moore Mac Lykes Bros Steamship Co

Inc Lykes Pacific Far East Line Inc PFEL and Weyer
haeuser Steamship Company Weyerhaeuser appeared in support
of the rulings

The issue here presente simply stated is whether under the 1936

Act and Reorganization Plan No 21 of 1950 Plan 21 section 211

determinations are relevant as pri1na facie corr ct or otherwise rele

vant in sections 605 c proceedings or whether the determinations

made by the Board under section 605 c are made independently of

the Administrator s action under section 2111

Insofar as is here pertinent section 211 of the 1936 Act Plan 21 and

section 605 c of the 1936 Act provide
SEC 211 The Commission is authorized a nd directed to investigate deter

mine and keep current records of

a the ocean services routes and lines from ports in the United States or

in a Territory district or possession thereof to foreign markets whiCh are or

may be determined by the Commission to be essential for the promotion de

velopment expansion and maintenance of the foreign commerce of the United

States and in reaching its determination the Commission shall consider and

give due weight to the cost of maintaining each of such steamship lines the

probability that any su h line cannot be maintained except at a heavy loss dis

proportionate to the benefit accruing to foreign trade the number of sailings
and types of vessels that should be employed in such lines and any other facts

and conditions that a prudent business man would consider when dealing with

his own business with the added consideration however of the intangible bene

fitthe maintenance of any such line may afford to the foreign commerce of the

Uniteq States and to the national defense

b The type size speed and other requirements of the vesselS including

express liner or super liner vessels which should be employed in such services

or on such routes or lines amI the frequency and regularity of the sailings of

such vessels with a view to furnishing adequate regular certain and perma

nent service

SEC 105 OF PLAN 21 Transter of subsidy lVard and other funotions to the

Boat d The fOllowing functions of theUnit d States Maritime Commission are

hereby transferred to the Board

1 Other statutory provIsIons relevant to thIs report are set out In the Appendix

5 F M B

I

n

i
II

e

1

ic

u

e

S



I

62 FEDERAL MARITIME BOARD n

1 The functions with respect to making amending and terminating subsidy

contracts and with respect to conducting hearings and making determinations

antecedent to making amending and terminating subsidy contracts under the

provisions of Titles V VI and VIII Provided further That except as

otherwise hereinbefore provided the functions transferred by the pro

visions of this section 105 1 shall exclude the making of all determinations

and the taking of all actions other than amending or terminating any subsidy

contract subsequent to entering into any subsidy contract which are involved

in administering such contract Provided further That actions of the Board

in respect of the functions transferred by the provisions of this section 105 1

shall be final

II

e

1

ic

u

e

SEC 605 c No contract shall be made under this title with respect to a

vessel to be operated on a service route or line served by citizens of the United

States which would be in addition to the existing service or services unless

the Commission shall determine after proper hearing of all parties that the

service already provided by vessels of United States registry in such service

route or line is inadequate and that in the accomplishment of the purposes

and policy of this Act add itional vessels should be operated thereon and no

contract shall be made with respect to a vessel operated or to be operated in a

service route or line served oy two or more citizens of the United States with

vessels of United States registry if the Commission shall determine the effect

of such a contract would be to give undue advantage or be unduly prejudicial
as between citizens of the United States in the operation of vessels in com

petitive services routes or lines unless following public hearing due notice of

which shall be given to each line serving the route the Commission shall find

that it is necessary to enter into such contract in order to provide adequate
service by vessels of United States registry The Commission in determining

for the purposes of this section whether services are competitive shall take

into consideration the type size and speed of the vessels employed whether pas

senger or cargo or eombination passenger and cargo vessels and llorts or ranges

between which they run the character of cargo carried and such other facts

as it may deem proper

DISCUSSION

By Plan 21 the functions under sections 211 a and 211 b were

assigned exclusively to the Secretary of Commerce rather than to the

Board Message from the President of the United States H Doc

526 81st Cong 2d Ress hearings before Committee on Expenditures
in the Executive Departments on S Res 265 81st Cong 2d sess

the congressional hearings pp 35 36 53 65 151 Those func

tions were vested in the Secretary of Commerce 2 in keeping with

his position as adviser to the President on matters of national trans

portation policy 3 to be exercised in consonancewith the general mari

time policy laid down by Congress in section 101 of the 1936 Act

Appeal from the Administrator s section 211 findings lies only to the

Secretary and not to the Board

2Delegated to the Administrator b Commerce Depat tment Order 11i

a Congressional hearings pp 40 41
5 F M B



STATES MARINE CORP SUBSIDY TRI CONTINENT SERVICE 63

While the Board has been allocated the functions of making
amending and terminating subsidy contracts wherein the Board
alone determines the recipients and amounts of awards it is cleal

from examination of the congressional hearings that the Board deter

minationsare limited and circumscribed in effect by the route pat
terns and requirements as established by the Administrator 4 The

Secretary has no power to alter limit modify or review Board de

terminations made under sections 605 c or 601 a

The distinction is this while the Board after advisory hearings
under section 605 c determines whether or not that section is a bar

to award ofsubsidy to the applicant other determinations to be made

by the Board under 601 a may operate asa bar to the award

whether or not section 605 c is a bar and the Administrator s find

ings under section 211 may similarly bar or limit award of subsidy
on a particular route Neither the Board s findings under section

601 a nor the Administrator s section 211 determinations affect the

Board s section 605 c findings all three findings are necessary in

dependent steps to be taken prior to final award of subsidy by the

Board
Put otherwise while the Board alone will determine to whom sub

sidies shall be granted and will make and amend the subsidy con

tract
1 such determinations are ineffective unless the Administrator

has determined or until the Administrator subsequently determines

under section 211 6 that the trade route with which the Boarg has

been concerned in its 605 c findings and 601 a determinations is

essential While recommendations concerning essential routes may

be made to the Administrator by the Board and section 605 c

hearings may be held by the Board p ior to a section 211 finding the

determination of essentiality must nevertheless b made by the Ad

ministrator before subsidy may be awarded U S Lines Oo Sub

sidy Route 8 3 F M B 7 3 715 1952 Grace Line Inc Subsidy
Route 4 3 F M B 731 732 1952

ConveFSely if the Board is unable to make the requjsite findings
under either sections 601 a or 605 c it is obliged by the 1936 Act

to deny an application for subsidy regardless of the Administrator s

section 211 findings Further in dischaging its duties under section

605 c where the precise route the sailing frequepcies thereon or

types of vessels to be operated thereon is in issue in relation to the

purposes and policies of the 1936 Act the Board is obliged to deter

6 Congressional hearings p 40
II Message from the President 8upra

eThe function under sec 211 was described by Sentitor Brewster at p 36 of the con

gressional hearings as
0 0 0 a eto power on the route awards

5 F M B
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mine the issues without regard to the Administrator s section 211 de
terminations and the Board s findings are finaJ7 Where the deter
minations are in conflict however no effect may be given to the
Board s determinations to the extent they are in excess of the Admin
istrator s section 211 findings unless and until the Administrator act

ing on the advice of the Board or on the record compiled in the sec

tion 605 c proceedings alters his prior section 211 determination
While the Maritime Commission in whom both the poliey making

and subsidy awarding functions were vested has affirmed sand re

vised 9 prior section 211 determinations in reports issued aftN section
605 c hearings the Commission on those occasions merely used the
record adduced in the 605 c proceeding as the basis for reexnmining
earlier determinations of essentiality in the same manner as it might
have relied on staff memoranda The same result can presently occur

where the Administrator desires to utilize a similar record as the basis
for a 211 determination or modification

The determinations to be made by the Administrator and by the
Board under sections211 and 605 c respectively are essent ially dif
ferent from each other although the determinations may as sta ted
be based on the same information The section 605 c determina
tions are quasi judicial in nature and subject to the Administrative
Procedure Act The section 211 determination is purely an ex parte 10

exercise or delegated legislative power whereby the Administrntor
defines as a matter or national policy the limits within vhich the
Board may under the standards or titles Iand VI or the 1936 Act
award subsidy to a particular applicant The section 211 determina
tions like the 1936 Act itself or like congressional limitations in

appropriation acts on subsidized sailings are llOt relevnnt ill l sectioll
605 c proceeding they are ratherl a legislative limita tiOll on the

Bop rd s power to award subsidy Tithin thnt lilnitatioll howew l

Board determinations relative to making llnending or tellnillatlng

subsidy contracts are independently arrived at nnd are tin ll
In consonance with the foregoing ve determine that neither the

Administrator s determination nor the data upon which it is based
will be received in evidence in a section 605 c proceeding

An appropriate order will be entered after resolution of the other
issues before us on appeal from the examiners rulings in these pro
ceed ngs

7 American President Lines v Federal Maritime Board 112 F Supp 346 D C D
1953

8Am SOtt African Line btc Suosiclll 8 and E tf1ica 3 V S M C 277 287 J D l8
gAm Sou African Line Inc Subsidy Route 1 3 U S M C 314 320 194710 See description of Senator Magnuson at 96 Congressional RN ord 7 n6

5 F M B



APPENDIX

SEOTION 101 It is necessary for the national defense and develpp
rrient of its foreign and domestic commerce that the United States
shall have merchant marine a sufficient to carry it domestic

water borne commerce and a substantial portion of the wate borne

export and import foreign commerce of the United States and to pro
vide shipping service on all routes essential for maintaining the flow
of such domestic and foreign water borne comm rce at all times b

capable of serving as a naval and military auxiliary in time of war

or national emergency c owned and operated under the United
States flag by citizens of the United States insofar as may be practica
ble and d composed of the best equipped safest and most suitable

types of vessels constructed in the United States and manned with a

trained and efficient citizen personnel It is hereby declared to be the

policy of the United States to foster the development and encourage
the maintenance of such a merchant marine

SEOTION 601 a The Commission is authorized anu directed to con

sider the application of any citizen of the United States for financial

aid in the operation of a vessel or vessels which are to be used in an

essential service in the foreign commerce of the United States

5 F M B
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FEDERAL MARITIME BOARD

No 767

AGREEMENT AND PRACTICES PERTAINING TO BROKERAGE PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

IN THE MATlER OF AMENDMENT TO BROKERAGE RULE 21 PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

Submitted January13 1956 Decided June8 1956

REPORT OF THE BOARD ON PETITION FOR RECONSIDERATION IN PART

By THE BOARD

Petitioners members of the Pacific Coast European Conference
the conference seek reconsideration of our report herein on mo

tions for interim order and related petitions 4 F M B 696 wherein we

fqund an amendment to a conference tariff rule relating to brokerage
t6 have been effectuated prior to our approval in violation of sec

tion 15 of the ShippingAct 1916 the Act Subsequent to issuance
of the report we issued an order declaring effectuation of the amend

ment to the brokerage rule Amended Rule 21 while unapproved
to be a violation of section 15 The report and order are considered

by petitioners to be erroneous since it is urged 1 the Board has
no statutory right to issue a declaration of unlawfulness and 2 the
decision is based on critical errors of fact andlaw

In its first argument the conference states that under section 15 of
the Act we are given the right to disapprove agreements on findings
pecified in section 15 and to approve all other agreements vVe have

it is stated no other powers The power to issue a declaration of
unlawfulness the conferenc states is not included in the statutory
language of section 15 and therefore since the Board has sought
to issue an order and decision in excess of its statutory powers both

the order and decision are nullities Emphasis supplied
5 F M B 65



66 FEDERAL MARITIME BOARD

Replies have been filed by Public Counsel Customs Brokers and
Forwarders Association of America Inc Pacific Coast Customs and

Freight Brokers Association and Los Angeles Customs and Freight
Brokers Association American Union Transport Inc and New York

Freight Forwarders and Brokers Association Inc New York

Brokers the latter party also having filed a cross petition for re

consideration All of the replies point to section 5 d of the Ad

ministrative Procedure Act 1 APA as a complete answer to the
first conference contention The replies further consider that we have

properly construed the law in this cas When section 5 d was in
this manner brought to its attention the conference in disregard of
our Rules of Practice and Procedure 2 filed a reply to the briefs in

opposition to its petition In that reply the conference asserted in
contrast to the position taken in its petition that it does not challenge
the Board s power to hold in aproper proceeding that an agreement
among common carriers is such as to require approval under Section
15 of the Shipping Act before it may lawfully be carried out Em

phasis in text After conceding that such a decision may be made
under our Rule 5 g or 5 i which deal with show cause and

declaratory orders respectively the conference states

We challenge the power of the Board to declare in a decision in response to
an application for an interim order that any action of respondents is unlaw ad

under the Shipping Act Such a finding may be made only after full hearing in

accordance with the requirements of the Administrative Procedure Act and the

rules of the Federal Maritime Board A recommended decision of the trial

examiner following a full hearing is essential and that has not been had in this

proceeding on the request foran int rimorder Emphasis in original

While we do not countenance disregard for our Rules the gravity
ofeither ofthe conference s contentions in this instance merits a waiver
of the Rules and fullconsideration of the Board s authority

The arguments taken singly or together constitute an attempt to

strip this Board of regulatory authority

THE PETITION

The petition considers that we exceeded our powers in stating at

page703 ofour report onmotions supra that

101 where we become aware of an agreement which may be

unapproved within the meaning of section 15 assuming no issues of fact

1 Section 5 d of the APA provides that
The agency is authorized in its souno discretion with like effect as in the case of

other orders to issue a declaratory order to terminate a controversy or remove

uncertainty
2 Rule 5 p provides in part A reply to R reply is not permitted While the New

York Brokers filed a cross petition with its reply the conference reply did not deal with

the matters contained n the cross petition

5 F M B
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or administrative discretion we are authorized under section 22 to order the

carriers to show cause why the agreement should not be declared to be

unlawful as an unapproved agreement within the meaning of the Act The

sanctions which we may then impose are first a declaration of unlawfulness of

the agreement under section 15

In support of its argument the conference selects the Maritime
Commission s decision in Reliance Motor Oar 00 v Great Lakes
Tramit Oorp 1 U S M C 794 1938 3 In that proceeding the

Commission rejected complaints verified more than 2 years after the
date of alleged inj ry although filed in unverified form in less than
2 years after the proper date holding that the explicit requirements
in section 22 of the Act thatcomplaints be both sworn and filed within
two years after accrual of the cause of action are jurisdictional

The citation of this decision in the petition in support of an argu
ment that we have power in section 15 matters only to approve or

disapprove agreements between carriers 4 is at odds with the confer
ence admission in its Ieply that we may in a proper case declare

agreements to be unlawful as unapproved under section 15 It is

necessarily an assertion moreover that the authority granted in sec

tion 22 which authorizes us in proceedings commenced by complaint
or upon our own motion to make such order as we deem proper is
limited by the express authority granted elsewhere in the Act
If we should accept the above conclusion we would likewise be

required to say in the absence of express terms in the Act that we

have no power to order earriers and other persons subject to the Act
to cease and desist from violating sections other than 17 5

or to seek
an injunction to restrain a practice of a single carrier pending our
decision on the merits of the practice 6 Ifour powers are so restricted

U S Nav 00 v Ounard S S 00 284 U S 474 486 1932 If there be a failure

to tile an agreement as required by 15 the board as In the case of other violations of

the act is fully authorized by 22 supra to afford relief upon complaint or upon its

own motion
8Cited by petitioner as a Shipping Board report
The conference overlooks another power Included in the statutory language of se

tion 15 1 e the power to modify agreements An order to modify an agreement neces

sarily includes a disapproval of that agreement in part a declaration that effectuation

of the part disapproved w1ll be thence forth unlawful and a requlrem nt that the parties
to the agreement thereafter cease and desist from effectuation of that wbtch has been
disapproved Our authority to require modification of agreements has been upheld by
the courts in Atlantic GullWest Ooast Etc v United States 94 F Supp 138 S D

N Y 1950 Pacific Westbound OonJerence v United States 94 F Supp 649 N D

CaUf 1950
15 Section 17 specifically authorizes Issuance of an order that the carrier shall discon

tinue demanding any unjustly discriminatory or prejudlchll rate fare or

charge
e In West India Fruit Steamship 00 v Seatrain Line8 170 F 2d i7 5 2d Clr 1948

petrtlon for certiorari dlsmlssed 336 U S 908 the Court of Appeals upheld the power
of a District Court to Issue an Injunction in a matter wherein the 1nrltlme Commis
sion intervened as a party plaintiff The Act does not expressly authorize this agency

5 F M B
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there is no logical basis for asserting that we have exclusive primary
jurisdiction over violations of the Act 1

The argUlnent is Ullsound however The powers granted to us by
the Act are broad s It is inconceivable that Congress would have

granted antitrust law immunity to agreements between carriers which

might in the absence of such immunity offend those laws and yet
have denied the agency charged with supervision over those agree

ments the power to protect the public by declaring a given agree

ment to be unlawful as unapproved and or by requiring the carriers

to cease and desist from effectuating the agreement prior to approval
or after disapprova1

9 None of these powers is specified in the Act

yet each has been vested implicitly in us as necessary to the effective

government supervision
10 contemplated by the Act Section 22 of

the Act in permitting us to make such order as we deem proper gives
us that authority In our report on motions sup1 a at page 704 we

stated

The question of our authority to suspend amended Rule 21 during the pend

ency of proceedings in Docket 767 requires little discussion Briefly we con

sidered this Board to be without authority express or implied to suspend or

stay approved 01 u napprovea agreements between carriers III In the pres

ent case we arenot authorized to order the conference to cease and desist from

applying amended Rule 21 either prior or subsequent to a determination of the

status of the rule under section 15 of the Act Emphasis supplied

Since that report a realization of the full import of U S Nav 00

v Ownard S S 00 supra compels us to reverse the foregoing lan

to petition for an injunction or intervene as plaintiff in a carrier s petition for an in

junction prior to issuance of an order capable of being enforced by the courts It is

noted that in our brief opposing a petition for writ of certiorari in that proceeding we

urged the Supreme Court that the necessity and propriety of such an agency action was

foreshadowed in State ojCalifornia et al v United States et al 320 U S 577 in which

case this Court said

Finding a wrong which it is duty bound to remedy the Maritime Commission as the

expert body established b Congress for safeguarding this specialized aspect of the na

tional interest may
1 within the general framework of the Shipping Act fashion the

tools for so doing
1 Not only may but mustAs stated elsewhere in the opinion the Commission

is charged by law witb the duty to do so

1 See United States Nav Co v Cunard S S Co 50 F 2d 83 91 2d Cir 1931

The Shipping Board has exclusive jurisdiction here because of the nature of the qnes

tlons involved and the broad powers given to it under the act Emphasis supplied
8 See footnote 7

e Ct U S Nav Co v Cunard S S Co 284 U S 474 487
it reasonably cannot be thought that Congress intended to strip the board of

Its primary original jurisdiction to consider such an agreement and disapprove cancel

or modify it because of a failure of the contracting parties to file it as 15 requires

A contention to that effect is clearly out of harmony with the fundamental purposes ot

the act and specifically with the provision of i 22 authorizing the board to investigate

any violation of the act upon complaint or upon its own motion and make such order

as it deems proper

1114 Alexander Report H Doc 805 63d Cong 2d sess 1914
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guage of our report insofar as it disclaims the power to issue cease

and desist orders or the equivalent the power to stay an unapproved
agreement

ll In that case a petition for an injunction was filed
under the Clayton Act to restrain the respondents from engaging in
concerted acts both within the scope of condemnation of the Sherman
and Clayton Acts and also within the apparent prohibition of the
Act The acts complained of resulted from an agreement between

common carriers unfiled with and unapproved by the Shipping
Board The bill was dismissed by the District Court as stating mat

ters within the exclusive primary jurisdiction of the Shipping Board

On review the Court ofAppeals considered the most important ques
tion presented to be whether the antitrust law immunity granted to

agreements between carriers in section 15 of the Act is limited to

those agreements which have been approved under that section The
court then stated at page 89

It is said that the foregoing clause leaves a private suitor free to seek an

injunctive remedy under the Clayton Act so long as the agreement has notbeen
filed and approved The Shipping Act complete provides remedies for all

the alleged wrongs Emphasis supplied

At page90 the court stated

The Shipping Board may determine whether any agreement such as is de

scribed in the bill has actually been made and if it has may order it filed and

require the parties to cease from acting under it unless and until it is approved

In holding that actions concerning unapproved as well as approved
agreements are within the exclusive primary jurisdiction of the Ship
ping Board the court appeared to have been influenced greatly by the

injunctive power over unapproved agreements it considered to be
vested in the Shipping Board In the court s view the Act provides
remedies as corpplete 12

as those available to private suitors under

the antitrust laws On review the Supreme Court stated 13

Ifthere be a failure to file an agreement as required by 15 the boar

as in the case of other violaticms of the act is fully authorized by 22 supra to
atJord relief upon complaint or upon its own motion Emphasis supplied

The Supreme Court s equation of section 15 with other sections of
the Act in relation to the Board s powers under section 22 is par
ticularly significant since the courts have uniformly upheld our power
under other sections to issue cease and desist orders State of Oali

11 In view of the explicit prerequisites to disapproval under section 15 of the Act
and since a stay of an approved agreement Is tantamount to 11 disapproval for the dura
tion of the stay It Is clear as stated In our report on motions 8upra that we have no

power to suspend or stay an approved agreement
Jl Described in River Plate Brazil Oonj v Pressed Steel Oar 00 227 F 2d 60 2d

Cir 1955 as virtually coextensive with those lludE r the anti trust laws p 63
up 486
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III

fornia v United States 46 F Supp 474 N D Calif 1942 affd

320 U S 577 1944 Booth S S 00 v UlIIited States 29 F Supp
221 S D N Y 1939 Isthmian S S 00 v United States 53 F

2d 251 S D N Y 1931

It is clear then that we have 1 power to issue cease and desist

orders in the event of violation of section 15 of the Act and 2

power to issue declarations of unlawfulness of agreements under sec

tion 15 14 The latter power is necessarily implicit in the authority
to issue a cease and desist order under section 15 and is explicitly
contained in section 5 d of the APA We accordingly will modify
our report on motions supra by elimination of the words or unap

proved in the above quoted language and the words or an unap

proved appeating in the ultimate paragraph of the report We will

further eliminate that language of the foregoing quotation com

mencing at In the present case and continuing to the end of the

foregoing quotation from page 704 of the report
As a second ground for reconsideration the petition asserts that our

report on motions supra is based on critical errors of law and fact

arising principally from our interpretation of Isbrandtsen 00 v

United States 211 F 2d 51 D C Cir 1954 cert denied sub nom

Japan Atlantic Gulf Oonference et ale V United States et al 347

U S 990 1954 Our view that the sbrandtsen case provided a

standard for distinguishing between routine and nonroutine agree
ments between carriers is not only incorrect it is urged but an un

warranted abandonment by the Board of its primary jurisdiction to

interpret section 15 of the Shipping Act It is the conference view

that the Court of Appeals held that we cannot approve an agreement
among common carriers without a hearing such approval being based

on the specific findings enumerated in section 15 It was not the

Court of Appeals but the Board itself it is stated which determined

that an agreement to use dual rates requires specific section 15

approval
vVe recommend to the conference a rereading and analysis of the

cited decision Briefly the court under the Hobbs Act 15 reviewed a

Board order which found inter alia that a proposed dual rate system
was not in violation of the Act The court reversed the primary
agency decision on its legal merits finding the dual rate system
to be unapproved under section 15 The court rejected for that case

the scope of authority argument finding that a prior Board approval
of a basic conference agreement to set joint rates did not operate as

approval of a later agreement to institute dual rates The court held

J

t

Iii

II

16 See Attorney Generals Manual on the APA at p 59 where the relationship between
the power to Issue declaratory orders and cease and desist authority Is discussed

Ill 5 U S C A 1032
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in spite of a contrary finding in the Board order under appeal that
the latter agreement violated section 15 since it introduced an entirely
new scheme of rate combination and discrimination not embodied in
the basic conference agreement and requiring separate approval

In our report on motions supra we accurately applied the
Isorandtsenyardstick in holding that an agreement to boycott a broker
who solicits for a competitor is not encompassed within the approval
of an agreement to make uniform rules and regulations concerning
brokerage The lack of Board approval of the new agreement being
admitted and the secondary effect of the new agreement on competi
tors as well as brokers being apparent on the face of the agreement
we decided the matter as did the court in Isorandtsen as a matter of
law or its equivalent a matter free from genuine issues ofmaterial fact
Our decision it is stated is inconsistent with our proposal to set a rule

making proceeding for the guidance of conferences We see no

inconsistency The rule making proceeding has been proposed as a

guide as complete as may be possible to the type ofagreements which
requires specific approval in order to eliminate any confusion genuine
or spurious as to filing requirements and in order to avoid recurrence

of proceedings of this kind The proceeding is designed to assist car

riers to meet the burden of filing copies or memoranda of agreements
16

which has been imposed on them by section 15 of the Act
A third point raised in thepetition is specious Itis contended that a

discrepancy between the report and the order issued thereunoer makes

compliance an impossibility The discrepancy it is stated is the ref
erence in the report to amended Rule 21 and the reference in the
order to the amendment to Rule 21 It is clear from the report
however that that wh ch is called in the report amended Rule 21
by way of short definition is the amendment to the Rule Further
while the petition indicates that compliance is impossible prior to
clarification of the discrepancy we note that the conference has been
careful to suspend the amendment to the Rule

THE REPLY

In its reply theconference asserts that we have violated our Rules
and the APA and we assume section 23 of the Act as well by
denying it a hearing on the question of whether the amendment to
Rule 21 is unlawful as an unapproved agreement within the meaning
of fection 15 Such a hearing has been held The conference was

given notice that that issue would be decided after oral argument
thereon oral argument was held at which counsel for the confer

18 8ectwn15 Inquiry 1 U S S B 121 125 1927
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ence appeared As stated at page 703 in our report on motions supra
oral argument on such questions affords a full opportunity to be

heard within the meaning of section 23 of the Act
I

CROSS PETITION go

uThe New York Brokers 1 seek reconsideration of a statement in
the report on motions supra which it is argued construes the amend
ment to Rule 21 as a routine agreement and 2 requests action aimed
at collection of the penalties provided in section 15 Both requests
are denied 1 it is obvious that we have considered the amendment
to Rule 21 to be an unapproved section 15 agreement as a matter of
law and 2 an action aimed at collection of section 15 civil penalties
is one between the Government and the offending carriers The

remedy of persons other than the Government in the event of injury
resulting from violation of section 15 is an action for reparation
commenced under sections 15 and 22

r

CONCLUSION

The conference petition and the cross petition of the New York
Brokers for reconsideration of our report on motions 8up1 a are de
nied Of our own motion however under the authority of section
25 of the Act we modify our report on motions 8Upija by the elimi
nation ofthe words or unapproved appearing on page 704 the words
or an unapproved appearing in the ultimate paragraph and the

sentence In the present case we are not authorized to order the con

ference to cease and desist from applying amended Rule 21 either

prior or subsequent to a determination of the status of the rule under
section 15 of the Act appearing at page 704 of the report

Since the conference in its petition is of the view that our report
on motions 8upra and the order issued thereunder are nullities we

will in addition to the modification hereinabove set out require the
conference to cease and desist from carrying out the amendment to
Rule 21 from which the conference has a statutory right to judicial
review In the event of violation of our order we will 1 apply Ito a court of competent jurisdiction to enforce obedience thereto
2 commence a civil action to collect the penalties provided in 800

tion 15 of the Act and 3 commence action to cancel the basic
conference agreement

An appropriateorderwill be entered
Chairman MORSE concurring in result
I agree with the majority that this petition for reconsideration

should be dismissed I disagree however with the reasoning ex
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pressed by the majority in arriving at that result In considering
the arguments of the conference that a declaration of unlawfulness

under section 15 is beyond the express authority of the Board the

majority equated such a power with cease and desist authority under
section 22 considering both powers to be necessarily implicit in the

authority under section 22 to make such order as the Board deems

proper
The analogy is inept We do not have cease and desist authority

under section 15 Our power to issue a declaration of unlawfulness
as a matter of law is expressed in the Act as tantamount to and im

plicit in our power to disapprove agreements which are in violation
of the Act Whether we call a given order a declaratory order or

whether we say it constitutes an order disapproving an agreement is
a play on words Here there was an actual and existing controversy
We were not functioning within a vacuum The effect of our deci
sion was to order as a matter of law that the agreement was disap
proved In my opinion we clearly have that jurisdiction under sec

tion 15 and our authority was properly exercised

The power to issue a cease and desist order is clearly distinguish
able and one which requires specific congressional delegation Such
delegation is contained in section 11 of the Act It is not contained
in sections 14 15 or 16 of the Act In view of the specific inclusion
of such power in one section Inecessarily conclude that comparable
power has been denied the Board under sections wherein the power
is not similarly expressly granted See my concurring opinion in
Mitsui S S 00 Ltd v Anglo Oanadian Shipping 00 Ltd 5
F M B 14
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ORDJR

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 8th day of June A D 1956

No 767

AGREEMENT AND PRAOTICES PERTAINI G TO BROKERAGE PAOIFIO COAST
EUROPEAN CONFERENOE AGREEMENT No 5200

IN THE MATTER OF AMENDMENT TO BROKERAGE RULE 21 PACIFIO COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

These matters being at issue m petitions for reconsideration in part
fan order of the Board issued herein on the 20th day of December

9 5 and fullconsideration of the matters and things involved h ving
been given and the Board on the date hereof having made and entered
frecord a report stating its conclusions and decision on said petitions

which report is hereby referred to and made a part hereof

It is ordered That the petitions for reconsideration be and they
are pereby denied and

It is fwrther ordered That the report of the Board issued on the
80th day of November 1955 and made a part of the aforesaid order of
the 20th day of December 1955 be and itis hereby modified in

accord
ancewith the report ofthe Board on the date hereof and

t is further ordered That petitioner Pacific Coast European Con
ierence and its members as named in the Appendix cease and desist
from effectuating any or all of the provisions of the October 5
1954 amendment to Rule 21 of the acific Coast European Conference
Tariff No 12

By the Board

Sgd A J WILLIAMS

Secretary
5 F M B
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ApPENDIX

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie Generale Transatlantique French Line

The East Asiatic Co Ltd A S Det 0stasiatiske Kompagni
Fruit Express Line A S
Furness Withy Co Ltd Furness Line

Hamburg Amerika Linie Hamburg American Line

Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner

Skibsaktieselskapef Pacific

Skibsaktieselskapet Marie Bakke Knltsen LIne JOInt

Dampskibsaktieselskapet Golden Gate
ServIce

Dampskibsaktieselskapet Lisbeth

Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Hol

land American Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line

Rederiaktiebolaget Nordstj ernan Johnson Line
Rederiet Ocean A S J Lauritzen managing owners Lauritzen

Line

Royal Mail Line Ltd

Seaboard Shipping Co Ltd

States Marine Corp
States Marine Corporation of Delaware States Marine LinesJoint

Service
Vestfal Larsen Co A S Interocean Line

Western Canada Steamship Co Ltd

Regular members of the Pacific Coast European Conference and

American President Lines Ltd an associate member of said
conference

II

5 F M B



FEDERAL MARITIME BOARD

No 764

MITSUI STEAMSHIP COMPANY LTD

V

ANGLO CANADIAN SHIPPING CO lim ET AL

No 773

AMERICAN POTASH CHEMICAL CORPORATION ET AL

V

AMERICAN PRESIDENT LINES LTD ET AL

Submitted May 15 1956 Decided June 8 1956

Interpretation of Pacific Coast European Conference Shippers Rate Agreement
as includ ing all goods of contract signatories sold for shipment in the con

ference trade whether sold f o b f a s c i f or c and f basis found

to be a new agreement between carriers effectuated in violation of section

15 of the Shipping Act 1916 Conference and its members ordered to cease

and desist from the violation

The foregoing interpretation not found to have resulted in violation of sections

14 16 17 or 18 of the Act

Alan F Wohlstetter and Emest H LGIlUl for complainant Mitsui

Steamship Co Ltd

Martin A Meyer Jr for complainants American Potash Chemi
cal Corp and Three ElephantBorax Corp

Leonard G James and Robert D Mackenzie for respondents
Leroy F Fuller and Edward Aptaker as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This is a consolidated proceeding involving complaints filed by
Mitsui Steamship Co Ltd Mitsui and by American Potash

Chemical Corp and its subsidiary Three Elephant Borax Corp col

74 5 F 11 B



MITSUI STEAMSHIP CO V ANGLO CANADIAN SHIPPING CO 75

lectively American Potash against the member lines or Pacific

Coait European Conrerence the conrerence alleging violations

or the Shipping Act 1916 theAct

In its complaint as amended Mitsui alleges that it is a citizen of

Japan and a common carrier by water between Pacific coast ports

or the United States and ports or the United Kingdom and Conti

nental Europe that each of the respondents is engaged as a common

carrier by water in the same trade that the conference pursuant to

Agreement F M B No 5200 has established an exclusive patronage
contract noncontract dual rate system that roreign buyers and con

signees or goods purchased in the United States on an r o b or r a s

basis desired to exercise their customary rights to designate the car

rier in such purchases and desired to ship via Mitsui that the con

rerence by the use or unrair coercive discriminatory and illegal
practices deprived those roreign consignees or their rights to ship
via Mitsui and in coercing the consignees who were not signatories
to exclusive patronage contracts to ship exclusively on conference
lines violated their natural and legal rights to designate the carrier
when they are obligated to pay the freight and that these actions
of the conference are in violation of sections 14 Third 15 16 and 17
or the Act Reparation is requested to the extent damages are proven

The American Potash complaint as amended alleges that com

plainants are engaged in the manuracture and sale of various chemi
cals including boron products which are exported rrom Pacific coast

ports to the United Kingdom and continental Europe that each or
the conrerence member lines is a common carrier by water from Pa
cific coast ports to the United Kingdom and continental Europe
that the conrerence pursuant to Agreement F M B No 5200 has
established an exclusive patronage contract noncontract dual rate

system that complainants are each signatories to Shippers Rate

Agieements and are entitled to be charged the lower contract rate ror
their shipments that the conference unlawfully terminated complain
ants right to contract rates e ective October 15 1954 and on April
1 1955 gave notice of termination of complainants Shippers Rate

Agr ements to be effective as or the close or business on May 31
1955 that since October 15 1954 the conference members have

wrongfully and nlawfully charged complainants the higher noncon

tract rate while charging their competitors the lower contract rate
and that these actions of the conrerence have violated sections 15 16
17 alid 18 or the Act Reparation isrequested to the extent that dam

ages may be proven
5 F M B
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After hearings held between ay 9 and ay 14 1955 a recom

mended decision was issued in which the examiner round in Docket

No 764 that Mitsui had railed to show that the conrerence lines have

coerced buyers and consignees to ship goods exclusively on confer
ence vessels in violation or sections 14 Third 15 16 and 17 or the
Act The examiner further recommended that an oral motion to

dismiss made jointly by complainant and respondents in Docket No
773 based on satisraction or the complaint be granted Exceptions
to the recommended decision have been filed and oral argument has
been heard

ISSUES

The focal point of this proceeding is the conrerence interpretation
of its rorm or exclusive patronage contract or shippers agreement
as requiring signatories thereto to ship via conrerence vessels all

goods supplied by them ror shipment in this trade whether the goods
are sold on an r o b r a s c i r or c and r basis l whether or

not the receiver or the goods is a signatory to the Shippers Rate

Agreement The issues which result are as rollows

a Is the conrerence interpretation such a new agreement or

modification or an agreement between carriers within the mean

ing or section 15 or the Act as to require Board approval under

that section

b Is the interpretation as a matter of law correct Put

otherwise is an American exporter in any or every instance the

shipper or goods which have been sold on an r o b or r a s

basis

c Has the conrerence interpretation resulted in violation of

sections 14 Third 15 16 or 17 or theAct

The racts are the rollowing
The conference is a voluntary association or 24 common carrier

steamship lines operating under the authority or Agreement F M B

No 5200 basic agreement initially approved under section 15 of

the Act on May 26 1937 Conrerence vessels operate in the trade

trom United States and Canadian Pacific coast ports to Great
Britain Northern Ireland Ireland continental Europe Baltic Scan
dinavian and Mediterranean Sea ports

The conrerence has established and employs an exclusive patronage
contractjnoncontract freight rate system dual rate system Under

that system two ievels or rreight rates are established the lower to

be applicable to cargoes or those shippers who agree to patroni e con

1 F O B free on board f a s free alongside ci 1 f cost insurance freight
c and f cost and freight

5 F M B



MITSUI STEAMSIDP CO V ANGLO CANADIAN SIDPPING CO 77 III
ference lines exclusively the higher to be applicable to the cargoes
of aU other shippers The form of agreement between the con

ference carriers and the signatory shippers is called a Shippers Rate

Agreement Insofar as is pertinent to the present disputes the con

ference s current Shippers RateAgreement provides
1 In consideration of the mutual covenants herein contained and the con

tract rates as showtl inthe applicable tariff of the

PACIFIC COAST EUROPEAN CONFERENCE

hereinafter called the Conference the Shipper agrees to offer or cause to be

offered for transportation on vessels of the Carrier from Pacific Coast ports of

the United States and Canada to ports of call in Great Britain Northern Ire

land Ireland Continental Europe Scandinavia and French Morocco and on

the Mediterranean Sea and other seas bordering thereon except the Black

Sea all of its shipments by water on which said contract rates are applicable
The contract rates and the rules regulations and conditions applicable thereto

as shown in the applicable Conference tariff shall govern to the ports of desti

nation as set forth insaid tariff

This agreement covers all export shipments of the Shipper excluding ship
ments via Intercoastal vessels to aforesaid countries moving via any Pacific

Coast port of the United States or Canada All such shipments shall be

tendered to the Carriers for their vessels which may load at any Pacific Coast

port of the United States or Canada and are scheduled to sail to any ports of

call in the aforesaid countries Failure to so tender any such shipments to the

Carriers or shipment of them by vessels other than those of the Carriers shall

constitute a violation of this agreement In agreeing to so confine the car

riage of its their shipments to thevessels of the Carriers the Shipper hereby
promises and declares it is the intent and purpose to do so without evasion or

subterfuge either directly or indirectly by any means including the use of inter

mediaries or subsidiaries
2 If at any time the Shipper shall make any shipment or shipments in viola

tion of any prOVision of this Agreement the Shipper shall pay liquidated dam

ages to the Conference in lieu of actual damages which would be difficult or

impracticable to determine Such liquidated damages shall be paid in the

amount of freight Which the Shipper Would have paid had such shipment or

shipments moved via a Conference Carrier computed at the contract rate or

rates currently in effect Failure of the Shipper to pay liquidated damages
within thirty 30 days after the receipt of notice from the Conference that

such liquidated damages are due and payable shall be cause for the Conference

to terminate the Shipper s right to the contract rates until the Shipper pays

to the Conference the amount due In the event the Shipper violates this

contract more than once in any period of twelve 12 months the Conference

may cancel this contract by serving written notice of such cancellation upon

the Shipper and notifying the Federal Maritime Board of such action If the

contract is cancelled for violation thereof as provided herein the Conference

may refuse to enter into a new contract with the Shipper until any unpaid
liquidated d mages due to the Conference have been paid infull

In order that the Conference may determine the existence or non existence

of a violation hereof the Shipper shall upon request furnish to the Conference

5 F M B
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full and complete information with respect to any shipment or shipments made

by such Shipper in the trade covered by this Agreement Emphasis supplied

Mitsui is a common carrier by water engaged in the transportation
of merchandise between Pacific coast ports of the United St ates and

ports of the United Kingdom and continental Europe Yhile vlitsui

is a member of many American and foreign steamship confarences

it was not at the close of hearings in these proceedings 2
a member

of this conference Its vessels do no call regularly at all of the load

ing and discharging ports served collectively by the conference do not

provide refrigerated service and are longer in transit bee auseof calls

at New York than the bulk of the conference lines Two sailings per
month are provided by it in this trade

Mitsui s European agents regularly solicit consignees in the Pacific

coast European trade none of whom are signatory to the conference

Shippers Rate Agreement
Prior to Mitsui s entry into this trade in September 1933 the con

ference had no independent liner competition During this period
European consignees did not customarily control the routing of cargo
movements Since Mitsui s entry however European receivers have

asserted the right to select the ocean carrier of goods bought on f o b

or f a s basis

Prior to Vorld Val II most of the goods shipped in this trade had

been sold under c i f terms Inthe postwar period however f o b

sales increased because of the buyer s ability under such a sale to

pay freight in his own currency rather than in American dollars

Presently the majority of transactions are on an f o b or f a s

basis

During 1954 the conference notified 10 signatories to its Shippers
Rate Agreement 3 that the conference had information indicating
shipment of cargoes via Mitsui in violation of the agreement In the

letters or telegrams of notification the conference requested informa

tion concerning the shipments involved and warned the signatories
that liquidated damages would be demanded in the event of failure

to furnish the requested information The conference chairman could

not recall the specific information the type of information or the

source of the information on which he acted in sending the notices

to shippers Further he used no standards or guides in determining

III

2On February 1 1956 Mitsui was admitted to this conference conditioned upon its
withdrawal from this and other proceedings against the conference Determination of

the legality of the condition is presently pending in Docket No 792

a American Potash Chemical Corp Associated Metals Minerals Corp Bnualeis

Goldschmidt Co Inc California By Products Corp H Muehlstein Co Inc Kauf

man Trading Corp Miles Metals Corp Pacific Coast Borax Co Sinason Teicher Inter

American Grain Corp South American Minerals Merchandise Corp
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whether action should be taken against a signatory nor has the con

ference prescribed the type of evidence which is required in such cir

cumstances

All of the notified exporters in reply to the conference either de

nied shipping via Mitsui or advised the conference that the shipments
had moved via Mitsui at the request and under the control of the

European buyer No further action was taken against five of the

notified exporters although some action mayor may not be taken in

the future Five other shippers however admitted supplying car

goes which moved via Mitsui but denied having control of the move

ment Those exporters received closer attention from the conference

A fuller diSCUSSIon of these exporters and their relationships with

the conference follows

a AmerWa nPotash a manufacturer ofborate and other chemical

products was advised by the conference that a shipment f o b Los

Angeles via Mitsui to an A G Schering had constituted an evasion

or subterfuge in violation of the Shippers Rate Agreement in view

of the fact that Schering was in the view of the conference an inter

mediary or subsidiary of American Potash within the meaning of

Article 2 of the agreement The accusation was vigorously denied

by AmericaIi Petash which maintained that its only alternative would

have been to refuse to make the sale Thereafter as a result of this

shipment rights to contract rates were d nied to American Potash

as of October 15 1954 and to Three Elephant Borax Corp its sub

sidiary as of October 28 1954 The companies were assessed non

contract rates from the specified dates until approximately March 1

1955
The market for borate is highly competitive The competition

for European sales is principally among producers in this country
with only 5 10 percent of borate sold in Europe originating in coun

tries other than the United States During the period when Ameri

can Potash was assessed noncontract rates on its shipments in this

trade it absorbed the difference between contract and noncontract

rates in order to meet the competition of other producers Because

of these absorptions no sales were lost

b Pacific Ooast Boram 00 Pacific another manufacturer of

borate products in reply to the conference produced evidence that

its shipment questioned by the conference was in fact delivered to

and shipped by the buyer s agent in this country the sale having been

made on f a s Los Angeles Harbor terms Pacific stated that in

shipping under such terms it had been guided by a letter of advice

addressed to it by the conference on May 13 1949 wherein it was

stated
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Counsel for the Conference has advised us that you wish to have for the

records of Pacific Coast Borax Company a written confirmation of the oral

opinion given to you by Conferencecounsel with respect to thevalidity of the ship
ments by non Conference lines when the cargoes in question are purchased on

f a s terms

It is the opinion of our attorneys that the shippers rate agreement employed
by this Conference is not violated by a shipper who has sold goods to a foreign
importer on f a s terms whereby title to the goods is taken by the importer
at ship s side or prior thereto and the goods are shipped by a non Conferen e

line in the name of the importer with the contract shipper s name not appearing
on any shipping documents in connection with the shipments It is the opinion
of the Conference attorneys that under such circwJnstances the contract shipper
is not in fact the shippe1 of the cargo but that the shipper is the f01 eign im

p01 ter who if not bound by a shippers rate agreement with this Conference is

not required to ship via Conference lines The fact that the shipper would as

agent for the foreign importer obtain the export license for the foreign im

porter would not in the opinion of the Conference attorneys affect the status

of the shipment as being made by the foreign importer and not by the contract

shipper Emphasis supplied

The conference replied by demanding liquidated damages for viola
tion of the Shippers Rate Agreement

The 1949 letter was explained by the conference as applying only
to shipments to the Joint Export Import Agency a Government
agency and not to commercial shipments By letter of March 16

1955 however the conference offered to waive the liquidated damages
assessed if Pacific would concur in the conference interpretation of
the Shippers Rate Agreement as requiring exporters to ship via con

ference vessels all goods sold for export regardless of the terms of

sale The conference affirmed by wire of 1arch 18 1955 that this

interpretation would apply to sales made f o b seller s inland plant
Although the conference had threatened to terminate Pacific s right
to contract rates unless liquidated damages were paid on or before

January 31 1955 no such action was taken against Pacific

c J aufman Trading Corp Kaufman advised the conference

that a shipment which had moved via 1itsui had been under the con

trol of the foreign buyer vVhen threatened with assessment of liqui
dated damages however I aufman agreed to apply to future ship
ments the conference interpretation of the Shipper s Rate Agreement
Damages have not been assessed against I aufman and contract rates

have not been denied it

d Sinason Teicher Intm American Grain Corp Sinason ad
vised the conference in October 1953 that it was obligated by Euro

pean buyers to ship via nonconference vessels Nearly a year later
the conference demanded of Sinason payment of liquidated damages
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for a shipment which moved via a nonconference vessel Sinason s

tight to contract rates was thereafter cancelled

The conference chairman stated that rights to contract rates have

not been terminated nor have liquidated damages been assessed

against any shipper because of f o b shipments via nonconference
Came He stated thaf he had no know ledge of whether Sinason s

shipment in question moved f o b f a s c anq f or c if In
view of Sinason s representation that the buyer obligated it to book
a shipment via Mitsui however the chairman admitted that the

shipment probably was not c and f or c i f

e South American Minerals Merchalndise Oorp Samin

corp advised the conference that it had sent shipments forward via

Mitsui in accordance with specific instructions of the buyers The

conference assessed liquidated damages on the shipments however

and terminated Samincorp s right to contract rates on November 29

1954 While the record does not conclusively establish the fact it is

most probable that the Samincorp goods which moved via l1itsui had

been sold on r a s or f o b terms in view of Samincorp s vigorous
arguments in correspondence with the conference that an exporter
cannot select the carrying vessel on an r a s sale

In early March 1955 the conference by letter advised 15 borate

shipRers or its interpretation or the Shippers Rate Agreement as ap

plying to all export hipments of contract signatories regardless or

terms or sale The shippers were requested to indicate concurrence

in the conrerence interpretation by signing and returning the letter
berore April 1 1955 or to expect cancellation or the Shippers Rate

Agreement Stauffer Chemical Co Stauffer and seven others

concurred in the interpretation
As a result or conrerence action taken at a meeting on April 1 1955

Ex No 11 the conrerence sent notice or termination or the Ship
pers Rate Agreement to Pacific and to American Potash effective in
60 days established a moratorium on claims for liquidated damltges
from those shippers effective until June 1 1955 restored the right
or American Potash to contract rates retroactive to February 1 1955
established a moratorium regarding conditions in the March 16letterR
addressed to other borate shippers who had not yet conc lrred and
offered Stauffer an opportunity to withdraw their acceptance of the
conference s l1arch 16 letter Stauffer subsequently withdrew its con

currence with the conference letter or March 16 and no notice or ter
mination or the Shippers Rate Agreement has been sent to any or the
other 13 borate shippers

During the course or the hearings American Potash and the con

ference submitted a Dismissal with Prejudice with an attached letter
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dated May 10 1D55 confirming an agreement whereunder the confer

ence restored the right of American Potash and its subsidiary Three

Elephant Borax to cOlltr1ct l ates retroactive to October 15 and Oc

tober 28 1954 The conference further agreed to a moratorium on

claims for liquidated damages tor a DO day period aiter 11ay 31 1955

and agreed to restore to American Potash the difference between con

tract rates and noncontract rates which had been charged subsequent
to October 1954 For its part American Potash agreed to attempt to

persuade foreign buyers to surrender the power to make bookings
By letter of 1ay 11 1955 a similar moratorium was established on

claims against Pacific Likewise a similar moratorium was extended

to Stauffer and to other borate shippers for the same period No

moratorium was extended to shippers of products other than borate

Despite American Potash s agreement with the conference that

company has not changed its interpretation of the Shippers Rate

Agreement and does not know what it would do to attempt to per
suade foreign buyers to ship via conference vessels The company
would not refuse to sell to a foreign buyer who insisted on routing
shipments via a nonconference vessel In any event an American

Potash witness anticipated that at the termination of the period of

the moratorium the conference would again be at loggerheads over

the proper legal construction of the Shippers Rate Agreement
American Potash s interpretation of the Shippers Rate Agree ent

more fully stated is as follows American Potash considers that title

to goods sold on an f o b or f a s basis passes to the buyer on de

livery to the vessel or alongside the vessel that the buyer has the right
to designate the method by which he wants to have the goods shipped
and that accordingly such shipments are not included in the coverage
of the Shippers Hate Agreement On such shipments American Pot

ash appears on the ocean bill of lading as agent for the buyer who is

the shipper on such transactions and the existence or nonexistence ofa

letter of credit as the method of payment for the goods does not affect

the buyer s status as shipper American Potash asserts however that

the terms f o b and f a s do not determine who will select the car

rierbut merely who has the 1 ight to select For this reason American

Potash considers that the buyer s failure to select the carrier gives the

exporter the right to select Under such circumstances American

Potash maintains the exporter is entitled to receive contract rates on

f o b and f a s shipments as indeed Am rican Potash has in the

past prior to Mitsui s entry into this trade On f o b or f a s

shipments in which the buyer did not exercise a right to select the

carrier and to which contract rates were applied American Potash
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appeared as shipper on the ocean bill of lading but the buyer paid
the ocean freight to the carrier

Stauffer interprets the Shippers Rate Agreement in much the sa me

manner Briefly Stauffer believes that an f o b or f a s buyer has

the right to make the booking on a vessel of his solicitation If the

buyer do s not exercise his right or put otherwise in the absence
of a specific agreement as to the routing of cargo the seller may

designate the carrier lVlost of Stauffer s sales are made on an f o b
vessel or f a s basis While payment is usually made after arrival
of the goods in Europe Stauffer does not believ that it has a lien
on the goods in the event of nonpayment since it considers that title
to the goods has passed to the buyer on delivery to the dock or to the
vessel Thile goods sold on au f o b basis have moved via Mitsui
vessels on the instructions of buyers Stauffer has never been denied
the contract rate on its shipments via conference essels In Feb

ruary 1955 Stauffer wasgiven a notice of cancellatiorl of its Shippers
Rate Agreement but the notice was subsequently withdrawn

rhe testimony of other shipper witnesses presented by Mitsui was

in general agreement with the American Potash and Stauffer position
Five shipper witnesses presenteel by the conference testified generally
that they considered fo b and f a s shipments to be included within
the terms of the Shippers Rate Agreement Of these one stated that
he had made no f o b or f n s shipments in the Pacific coast Euro

pean trade Three others have not been requested to ship via Mitsui
and in fact could not since Mitsui does not provide l eefe service in
this trade does not regularly serve all of the pods of shipment and
does not serve all of the ports of discharge Libby McNeill Libby
H shipper of canned goods does make some shipments on an f o b

basis and has been requested by buyers to ship via nonconference lines

Buyers have ahvays acquiesced however in the insistence of Libby
l1cNeill Libby that the goods move via conference vessels

The conference takes the position that its Shippers Rate Agreement
applies to all shipments regardless of the terms of sale and that if a

signatory shipper enters into any arrangement with the foreign buyer
which permits the foreign buyer to direct cargo to move oil a non

conference vessel the signatory shipper violates the agreement The
conference chairman stated that if a foreign buyer insisted that he
had the right under the terms of an f o b or f a s sale to direct
the routing via nonconference vessel the signatory shipper in order
to comply with the terms of the Shippers Rate Agreement could not
deliver to the nonconference vessel and that if the buyer insisted on

his right compliance with the agreement would require the seller to
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refuse to make the sale It is the conference s position that a sale

f o b inland plant in the United States here the foreign buyer
or his forwarder handles the inland transportation and ships via non

conference line would amount to a violation of the agreement by a

signatory seneI if the seller knew that the goods wonld be shipped
abroad The mere fact that an f o h or f a s shipment mo ed

via a nonconference line wonldllmollnt to all evasioll or H subterfuge
within the meaning of the agreement The record is silent on the

question whether prior to the entry of Mitsui in this trade in 1053

the conference had ever advised shippers of this interpretation
In f o b and f a s transactioris in this trade the freight is nor

mally paid collect by the foreign consignee and the payment for the

goods is made in varying yays by letter of eredit sight draft and

invoice open account or prepayment Payment for the goods may

actually be recein d by the seller before during or after earriage of

the cargo
In the Hevised American Foreign Trade Definitions it is consid

ered the duty of the buyer in f o b f a s transactions and of the

seller in c i f transactions to provide and pay for ocean transporta
tion In comments on all f o b terms the definitions proyide

6 Under f o b terms excepting f o b named inland point in country of

importation the obligation to obtain ocean freight space and marine and

war risk insurance rests with the buyer Despite this obligation on the part
of the buyer in many trades the seller obtains the ocean freight space and

marine and war risk insurance and provides for shipment on behalf of the

buyer Hence seller and buyer must have an understanding as to whether the

buyer will obtain the ocean freight space and marine and war risk insurance

as is his obligation or whether the seller agrees to do this for the buyer

Vhile a similar comment is made on f a s terms llO variation of duty
on c i f terms is suggested in the leJinitioJls No witncss to these

proceedings disagreed with the matter set ont in the deHnitiOlls and

comments the reto All of the itHesses agreed on the desirability
of uniform rates in the trade and no itness opposed a dual rate

system in the trade A number of witnesses testified that in this

trade on f o b shipments the seller is requested to obtain and does

obtain shipping space on behalf of the buyer

DISCUSSION

In Oontract Rates JapanjAtlantic Gulf F1 eight Oonf 4

F M B 706 the Board was required to determine the lawfulness of a

provision in an agreement between carriers yhich would reqnire sig
natories of exclusive patronage contracts to ship via vessels of con

ference lines all of the shipments made directly or indirectly by the
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signatory whether made on c i f c and f f o b ex godown or

other terms On the evidence there presented we disapproved of

the provision stating at page 740

as drafted the receiver under the f o b f a s shipments may obtain

contract rates as long as he patronizes exclusively conference vessels but once

he ships nonconference he may not thereafter receive contract rates This pro

vision is objectionable because such a receiver obtains the benefits of contract

rates without signing a shipper contract whereas all other nOl1signers arecharged
the full noncontract tariff rates unlike treatment therefore is being accorded

nonsigners Such f o b receiver should receive contract rates only if he is a

contract signatory
We approve the contract form insofar as it purports to cover c i f and c and

f sales Except as stated below we disapprove the contract form insofar as

it purports to cover f o b or f a s sales Irrespective of the terms of the sales

agreement in any instance where the contract signer appears as shipper in the

bill of lading such fact alone automatically requires that the shipment move on

conference vessels In the situation where the contract signer appears as

shipper inthe bill of lading it is no mere matter of form to say he is the shipper
infact In c and f or c i f sales the problem does notarise because there the

contract signer is in fact the shipper but in f o b or f a s sales we deem it

undesira1le to bave the answer to this problem turn on thecomplicated questions
of law as to risk of loss 01 when title passes in determining when a given ship
ment is or isnotcovered by the shipper s agreement We deem it highly desir ble

hat simple tests and standards be applicable To this end we consider that the

contract should indicate that the person indicated as shipper in the ocean bill

of lading shall be deemed to be the shipper We do not inten l however to

preclude shipment by an xporter as agent for the buyer where the exporter

only renders assistance at the buyer s request and expense in obtaining the

documents required forpurposes of exportation

Consistent with that language we ordered January 10 1956 that

said contract system shall not apply to shipments hich are 1 1ade on

an f 6 b f a s or ex goclown basis unless the person whether seneI

or buyer named as shippcr in the ocean bill of lading is a contract

signatory
Following the foregoing determination we oldeleq in another

dual rate proceeding Secretary of Agricultwre v N AtlafJtic Oont l

Frt Oonf 5 F B 1 20 that the particular dual rate system therein

considered shall not apply to shipmenU which are made on an f o b

or f a s basis unless the person whether seller or buyer named in

good faith as shipper in the ocean bill of lading is a contract

signatory
In these proceedings among other issues we are called upon to

determine whether the conference Shippers Rate Agreement con

templates exclusive shipment via conference vessels of goods sold by
contract signatories on an f o b or f a S

4 basis as well as exclusive

Throughout the hearing the terms f o b and f a s were not distinguished other than

by the faet that in the former type of sale the price include delivery on board a vessel

while in the latter the price includps only delivery alongside It wns the testimony of ther
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shipment of goods sold on a c i f or c and f basis To this end we

consider a discussion of the incidents of the terms to be in order

At the outset it should be noted that in the absence of evidence of

an intention to the contrary the beneficial interest in goods and the

risk of loss thereof passes to the buyer on delivery of the goods to the

carrier in c i f 5 shipments as well as in f o b port of Ioading ship
ments 6 From the viewpoint of beneficial interest and risk of loss

then it is not accurate to state that c i f shipments are shipments of

the seller and f o b shipments are shipments of the buyer Recogni
tion of the contrasting nature of these types of sale in other respects
however enables us ultimately to distinguish between them on that

basis

In a true e i f contract the full property in goods does not pass
to the buyer nor is there the complete delivery contemplated by the

contract until tender of the requisite documents 7 For this reason

c i fsales have been considered sales of documents relating to goods
rather than sales of goods 8 The c i f contract is fulfilled by de

livery of the documents and in the event of failure to deliver an

essential document the seller will be in default 9 Atender of proper

conference chairman that an f a s sale was not otherwise esse ntially different from the

f o b The terms unless otherwise appearing from the context will hereinafter bE

treated as synonymous for the purpose of this report
II Thames Mersey Ins CO Y Unj tcrl States 23i U S 19 26 1915 Warner Bfos

Co v Israel 101 F 2d i l 2d Cir 1939 Moo et al v McNidef 109 N Y 500 1888
Jladeirense Do Brasil SfA v St1 lmait Enwick L1tmber Co 147 F 2d 399 42 2d Cir

1945

6Nelson Bros Coal CO Y Perryman Burns Coal Co 48 F 2d 99 2d Cir 1931 Higgins
Y Calij01Ynia PtUne Apt icot Growers 16 F 2d 190 2d Cir Hl26 IngU8 v Stock
5 Asp 422 424 1885

7 Warner Bros CO Y Israel supra Ra tHl v Morse 28q F 339 342 8th Cir 1923

Harper v Hochstein 278 F 102 2d Cir 1921 Smyth v Bailey 45 Com Cas 292

1940 Km bclg v Blythc 191i 2 K n ai Ireland Y Livingston 5 H L A C
J5 1871 Ilot st v BicldcU 1912 A C 18 22 The answer is that delivery of the

blll of lading when the goods are at sea may be treated as delivery of the goods them
selves Macondmy Co v W R GI ace Co 30 F 2d 647 9th Cir 1929 Groom v

Barber 1915 1 K B 31G It becomes immaterial whether before the date of
the tender of the documents the property in the goods was the seller s or buyer s or

some third person s rhe seller must be in a position 1 0 paRS the propert in the goods by
the billof lading if the goods are in existence but he Jleed not have appropriated the par

ticular goods in the particular bill of lading to the varticular buyer until the moment of
tender nor need he have obtained any right to deal with the bill of lading u til the
moment of tender See also Cohen v Wood Selick 212 N Y S pI 35 1925 Dwane
v Weil 192 N Y S 393 1922

But see the following cases to the effect that title in a e i f sale passes on deliverto

the carrier for shipment American Sugar Refining Co v Page Shaw 16 F 2d 662
1st Clr 1927 J011 1nissioner of Internal Reventte v East Coast Oil Co 85 F 2d

322 323 5th Clr 1936 Cerro De Pasco Oopper Corp v Knttt Knutsen O A S 94 F
Supp 60 S D N Y 1950 Ruttonjee v Fran e 199 N Y S 523 1923 See also 30
Yale L J 91 Orient Co Ltd v Brekke and H01Vlid 18 Com Cas 101 1913

8Karberg v Blythe supra Finlav
i

N V Kwik etc 32 LI L Rep 245 248 1928
Hansson v Homel 1922 2 A C 36 ManlJre Saccharin Co v Corn Products Co

1 19 1 K B 198 Also SchmolZ Fils Co v Sr riven 19 Ll L Rep 118 119 1924
Shpton Andef son Co v John Weston Co 10 LI L Rep 762 763 1922
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documents must be ccepted even though the parties are aware that
the goods have been lost or destroyed 10 On the other hand in the
usual f o b port of loading sale and in the absence of a contrary
intention the delivery contemplated by the contract is a delivery of

goods at ship s rail at the named point of shipment ll Title to the

goods as well as risk loss and right to possession will in these circum
stances be presumed to pass to the buyer on delivery of the goods to
the carrier 12 rather than on delivery of the bill of lading

The presumptions arising from the use of the terms under con

sideration are subordinate of course to an expression of a contiary
intent by the parties vVhether a reservation of title in the seller is
an expression of a contrary intent has frequently been litigated
Under English law the pIesumption that beneficial ownership passes
to the buyer on f o b delivery remains unaffected by retention of a

ecurity title in the seller J3 Thile some doubt exists as to whether

the same rule obtains in this country 14
we consider the better view to

be that expresed by the English case and those American cases which
are in accord In c i f sales however the beneficial interest Rl1cl risk
of loss clearly pass to the buyer on shipll1ent regardless of retention
of a security title in the seller 15 unless an intent to the contrai y is

unmistakably shown 16

In c i f sales as hereinabove indicated the use of the term neces

sarily indicates that the seller must inter alia and as a contractual
commitment arrange the contract of affreightment to destination and

ship the goods 1i In f o b sales it has been said on the one hand

fi

s

10 Law and Bonar Limited v British Ame ican Tobacco Co 21 Com Cas 350 1916

Dwane v Wen supra
U J J Cunninghan Lill ited v Robe t A Uunrr f Co Ilimited 28 Com Cas 42

45 1922
u United States v Andrews 207 U S 229 1907 Hiyyin8 v Ualifornia Pnne Apricot

Grower8 8upra Nelson B os Coal Co en 1NHtn Bur118 Coal Co supra
18 Inglis v Stock supra
14 The property and risk of loss remain in the s ller L Lazarus Liquor Co v Julius

Kessler Co 269 F 520 6th Cir 1920 Regardless of the form of tbe bill of lading
the property passes to the buyer on delivery to the carriel Rosenberg Bros 00 v F S
Buffum Co 234 N Y 338 1922 Pennsylvania R Co v Bank of the U S 212 N Y S
437 1925 Standard Casing Co v CaUjomia Casing Co 233 N Y 413 1922

This represents the better view 2 Williston Sales 1948 section 280b pp 100 101
lG Harper v Hochstein supra Ruttonjee v Frame supra
18 Northern Grain Warehou e Co v Northwest T ading Co 201 P 903 904 WasIl

1921 Donbigh Cowan Co v Atcherly Co 125 L T 388 1921
In some trades there is in use a form which is in terms expressed to be a c 1 f contract

but also provides i for payment on loaded weights 11 for payment as to an goods
arriving damaged with an allowance and iii for the contract to be void as to any portion
shipped but not arriving Except in name this is not a c 1 f contract Scrutton on

Charterparties 16th Ed footnote n at p 201 See also CundiU v 4 W Millhouser
Corporation 257 N Y 416 1931

17 A KUpstein cf Co v Dilsizian 273 F 473 2d Cir 1921 Warner v Israel su pra
Seaver v Lindsay Light Co 182 N Y S 30 33 1920 American Sugar Refining Co v

Page Shaw supra Karbetg v Bltythe supra Carver s Carriage of Gpods by Sea Ninth
Ed p 746 and cases cited

5 F M B



88 FEDERAL MARITIME BOARD 1
1

I

I

I
i

c

that the ljlima facie elted of the phrase f o u is that the buyer must

seled the canier lS
on the other haud jt has been held that each case

must rely upon its own fats in uetellllinillg which party to a sale
has the lluty to secure trLlllsportatioJ I

I Still other uecisioJls find the

buyer to be under a duty to furnish 01 design lte a carrier in f o b
sales 20 The apparent couflict is readily l ccOlicjled On this point
Villiston states Villistol1 8 pla p D6

Where goods are to be transported by private conveyance as on a chartered

ship it is an obvious duty of the buyer to provide the ship if by the terms
of the contract the seller is merel to deliver goods on board a vessel at the

point of shipment footnote omitted When however the goods are to be

shipped by a common carrier the assumption seems unwarranted that either

party undertakes that the carrier shall be either able or willing to perform its

normal functions The contract is made on the mutual assumption that the

carrier will perform these functions It is indulging in fiction to say as some

cases do that the carrier is the agent of the buyer There is no SlHh agency
until the carrier accepts the shipment It is assumed by both parties that the

carrier will be wilUng to become the agent or bailee for the buyer footnote

omi tted Emphasis supplied

Obviously where common rather than private carriage is contem

plated the parties to a sale lllay agree consistent with the presump
tion of deliyery arising from the use of the term f o b that either

buyer or seller may select the carrying vessel But since the goods are

presumptively delivered to the buyer at ship s rail it presumptively
is the buyer who has the right to designate the bailee Accordingly
although the right to select may be de1egated to the seller if the seller
does not maintain a security title to the goods the selection of a carrier
in an f o b shipment 21 is made on behalf of the buyer and the ship
ment is therefore the shipment of the buyer Consistently the buyer
should appear as shipper on the ocean bill of lading

From the foregoing analysis as well as from the testimony of all
witnesses in these proceedings and from the generally accepted defi
nition of the tenn as set forth in the Revised American Foreign Trade
Definitions we find that c i f shipments are the shipments of the
seller since 1 final delivery under the contract does not occur until

fi

s

18 Davis V Alpha Portland Oement 00 134 ed 274 E D Pa 1905 and cases cited
See also United States Smelting 00 v American GalvaniZing 00 236 F 596 598 E D
Pa 1916 Evanston Elevator Ooal 00 V Oastner 133 Fed 409 410 411 Cir Ill
Baltimore L Ry 00 V Steel Rail Supply 00 123 Fed 655 658 3d Cir 1903

19 Ilecht v Alfaro 4 F 2d 255 N D Calif 1925 Mathieu v George A Moore
00 4 F 2d 251 N D Calif Hl25 See also H Hack eld 00 v Oastle 198 P 1041
Calif 1921

20 Oarvel v John KCUY8 53 N Y S 2d 640 1945 Brandt v Morris 1947 2 K H
784 Douglas i i Exploitation Export 00 v OO1lIIJn 279 F 203 9th Cir 1922

21 Assuming that the delivery of goods contemplated by the sales contract is delivery to
the carrier
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tender of the requisite documents made after the goods are received
for shipment by the ocean carrier 2 the seller must arrange and

procure the contract of affreightment as a condition to the contract
of sales and 3 the parties contract with reference to general com

mercial custom which as stated contemplates a duty in the seller to

ship in c i f contracts of sale This is true of course whether or

not the seller ships to his own order or to the order of a third party
Unlike c i f sales where the arrangement of the contract of

affreightment by the seller is an integral part of the agreement with
out which the contractual delivery is incomplete in f o b sales the
selection of the carrier is as hereinabove indicated a matter of vari
able intention between buyer and seller The difference between the

types of sale has been acknowledged by the witnesses in these pro
ceedings and is recognized in the Revised American Foreign Trade
Definitions

From our examination of the law we consider that the right to

designate a carrier on f o b shipments is vested in that person having
the right to possession of the goods at the time of shipment since
it is he who has the power to designate a bailee ofthe goods Where a

contrary intention is not specified the right to possession of goods
passes to the buyer on delivery to the carrier 22 Reservation of a se

curity title in the seller however is an expression of a contrary in
tention which entitles the seller to appear as shipper in the ocean bill
of lading In circumstances where the seller ships to his own order
or to the order of a third party as security against payment by the
buyer it is the seller who has the right to possession and conse

quently the right to designate a carrier Vhile there is as herein
above stated some doubt as to the effect of a security title on risk of
loss and right to the goods there is nevertheless no doubt that a reser

vation ofsecurity title in a seller retains the seller s right to possession
of the goods prior to tender ofpayment

vVe consider that the commercial custom of considering f o b and
c i f shipments to be those of the buyer and seller respectively
recognized in the Revised American Foreign Trade Definitions is de
rived from an analysis of the rights of the parties similar to our own

It is significant to renote that in the Comments on All F O B
Terms where the seller obtains the ocean space and marine insurance
he is considered to have acted for the buyer and on behalf of the
buyer vVhether tne actual selection is made by the buyer or by the

lIlI2 Williston 8upra p 98 As it is a necessary impllcatlon in f o b contracts that
the buyer Is to be at all expense in regard to the goods after the time when they are

dellvered free on board the presumption follows that the property passes to the buyer at

that time
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seller in such case it is nevertheless made for the buyer who s the

shipper in such sales except as herein noted where security title is
reserved and should appear on the ocean bill of lading as such

Our view of f o b and c i f transactions disposes of the issue
as to whether f o b shipments are included in the phrases all of its

shipments and all export shipments of the shipper appearing in
Article 1 of the Shippers Rate Agreement iVe find in consonance

with the foregoing that goods sold by a signatory exporter on an
f o b basis are not included within th3 meaning of the phrase unless
the exporter retains a security title to the goods sold
If further indication were needed we need only point to the 1949

letter in which the conference stated the shippers rate agree
ment employed by this conference is not violated by a shipper who
has sold goods to a foreign importer on f a s terms whereby title to
the goods is taken by the importer at ship s side or prior thereto and
the goods are shipped by a nonconfelence line in the name of the

importer with the contract shipper s name not appearing on any ship
ping documents in connection with the shipments It is the opinion
of the conference attorneys that under such circumstances the con

tract shipper is not in fact the shipper of the cargo but that the ship
per is the foreign importer who if not bound by a shippers 1 ate agree
nent with this conference is not required to ship via conference lines

Emphasis supplied
The conference expansion of the letter is not convincing It is

urged that the statement stands as a specific exception to the coverage
of the Shippers Rate Agreement granted only because the foreign
importer in point was a Government agency iVe note however
that 1 no such qualification appears in the letter 2 no reason is

given for preferential treatment of Government importers vis a vis

private importers and 3 no explanation was given for limitation
of the preference to those Government agencies not signatory to a

Shippers Rate Agreelpent i1e the letter referred only to f a s

shipments it is in our opinion ofequal applicability to f o b ship
ments for reasons previously herein set forth equating in principle
the two types of shipments
Itmust be noted that prior to the entry of Mitsui as an independent

in this trade the conference members assessed contract rates on ship
ments made pursuant to f o b or f a s port of shipment sales of
contract signatories when control of the routing was left to the seller
This course of conduct is consistent with the conference view that its

Shippers Rate Agreement requires signatories thereto to ship exclu

sively via conference lines aU goods sold for export in the conference
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trade It is also consistent however with a conference view that

f o b f a s sales of a contract signatory are within the scope of

the Shippers Rate Agreement only where the buyer delegates to the
selle Ids duty of seleetilng the carrier oronly where the seller retains

a security title to the goods sold As found by the examiner the

conference recognizes possible limited exceptions to its view such

as 1 Government controlled shipments 2 forwarder acting for

buyer in certain circumstances 3 if titlepasses at ship s side or prior
thereto and goods are shipped in name of buyer who is shipper and

4 where there is complete delivery and transfer of titleand the seller
didn t know the goods were for export These exceptions im

plicitly recognize among other considerations that the right to select
the carrier is dependent upon the right to possession of the goods

Vhether or not the buyer delegates his right to select the carrier the

shipment is not entitled to contract rates unless thebuyer is a contract

signatory Vhere a seller retains a security interest in goods sold

of course the seller has the right to select the carrier and to appear as

shipper on the ocean bill of lading But even if we were to assume

alg ndo that f o b shipments arenot those of the buyer as indicated

in our findings shippers disagree on whether f o b f a s sales are

included within the scope of the Shippers Rate Agreement aDd the

agreement itself makes no reference to such sales There has been

therefore no clear intent expressed by the parties to each Shippers
Rate Agi eement as to the coverage of the agreement and the agree
ment itself is of no help in the problem Since it is an elementary
principle of construction that a contract must be construed strictly
against the drafting party 23 the Shippers Rate Agreement here must

for this reason also be construed against the conference s contention

Since the Shippers Rate Agreement does not specify that f o b

and f a s shipments of a signatory must move via conference vessels

since shippers disagree as to whether agreement imposes that obliga
tion since the custom of the industry as evidenced by the Revised

American Foreign Trade Definitions contemplates that ordinary
f o b and f a s shipments are those of the buyer since the confer

ence in a 1949 letter expressed from all that appears in the letter a

broad opinion to the effect that f a s shipments are not included

within the coverage of the Shippers Rate Agreement and since the

new agreement has a secondary effect on nonsignatory buyers not

the natural and logical result of the agreement as written we find that

the new conference interpretation is an agreement or a modification

of an approved agreement between carriers which requires specific
Grace V American Oentra 111 8 00 109 U S 278 1883 Fairbanks Mor8e d 00 V

ConsoUdatea Fisheries Co 190 F 2d 817 3d elr 1951
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approval under section 15 of the Act and which has been effectuated

prior to suchapproval in violation of section 15 24

It is unnecessary for us here to consider whether the new confe r

ence interpretation is detrimental to the commerce of the United
States Detriment to the commerce or the United States is a ground
for disapproval of a section l5 agreement we are not called upon to

approve or disapprove this agreement in the present p1oceedings nor

is such action necessary in view of eur finding that the confere I Ce

interpretation is a new agreement or a modification of an agreement
between carriers and has been effectuated in violation of sect ion 15

of the Act Under the autherity of sections 15 and 22 of the Act

we will require the conference and its members to cease and desist

from effectuation of the new interpretation until such time as the

agreement has been approved under section 15

We do not here state that we may never approve of a Shippers
Rate Agreement which requiJes its signatories to ship exclusively
via conference vessels all goods sold by such signatories for xport
in the trade served by the conference whether sold on f o b f a s

c i f or c and f terms Such an agreement like the dual rate

system itself would depend for approval on the GomPetitive need

shown to exist in keeping however with the command of the court

in Isbrandtsen 00 v United States 211 F 2d 51 57 D C Cir

1954 that a conceJted conduct approved by us and thus exempted
from the antitrust laws must not offend the spirit ef those laws

any more than is necessary to serve the purposes of the Act 25 Our

view that approval of such an agreement depends upon the evi

dence adduced has recently received support from the District Court

for the Northern District of California in United States v BOJ aIJ

Oonsolidated Ltd et al 141 F Supp 397 D Ca1955 There

apetition brought to restrain borax producers and the conference from

causing customeJS of the borax producers to ship borax products exclu

SIvely on conference vessels wasdismissed on the ground that the sub

ject matter is within the exclusive primary jurisdiction of this Board

Like the examiner we cannot find on the evidence before us that

the new conference interpretation has resulted in violation of sections

sWhile the Act places the burden of filing for our approval those agreements or modi

fications of agreements between carriers which fall within the standards of section 15

we have in Docket No 767 proposed a rule making proceeding to assist the carriers in

meeting that burden by defining inter alia insofar as they may be capable of enumeration

those nonroutine agreements which require separate section 15 approval
2ii While the court in Isbrandtsen continued to state that until approval the agreement

18 subject to the operation of the antitrust laws that view is opposed to the weight of

authority See U S Nav 00 v Ounard S S 00 284 U S 474 1932 Far EaBt Oon
V United States 342 U S 570 1952 American Union Transport v River Plate

Brazil Oon 126 F Supp 91 S D N Y 1954 affirmed 222 F 2d 369 2d eir 1955

5 F M B



MITSUI STEAMSHIP CO V ANGLO CANADIAN SHIPPING CO 93

14 16 or 17 of the Act No injury to any exporter has been shown to

have resulted from conference termination of the exporter s right to

contract rates in circumstances where a shipment of the exporter has

moved via nonconference vessel under f o b or f a s terms Ameri

can Potash was for a period denied contract rates but the right to

Such rates has been restored and a refund of excess charges over con

tract rates has been agreed to While the Samincorp and Sinason
Teieher Shippers Rate Agreemeilt have been terminated com

plainants have not established that the movements which resulted in

termination of those Shppers Rate Agreement had been made on

f o b or f a s terms in circumstances where those companies did

not have the right to control the movements
There is no evidence before us of any actual loss by specific dis

crimination against Mitsui nor is there evidence that any foreign
consignee has been coerced or prejudiced or has In fact suffered any
loss or injury as a result of conference action Finally in view of
the conference agreement to restore to American Potash the excess of

charges over contract rates we cannot find that unjustly discrimina

tory rates have been charged by the conference In view of this satis
faction of the American Potash complaint we will permit American
Potash to withdraw We will dismiss as unproven all of the charges
in Mitsui s complaint except the allegation that the conference inter

pretation of its Shippers Rate Agreement has been an effectuation of
a new agreement between carriers without our approval in violation
Qf section 15 of the Act Although complainants burden of proof
has not been sustained as to whether the conference actions in the

Samincorp and Sinason Teicher matters have been in violation of the
Act we will consider the possibility of investigating those matters on

QUI own motion

An appropriate order will be entered

Chairman MORSE concurring in result

Although Iarrive at the same result reached by the majority Idis

agree with the majority s decision that this Board has power under sec

tions 15 and22 ofthe Act to issue cease and desist orders This agency
is one of limited jurisdiction created by statute We have the au

thority and jurisdiction granted to us by the Congress We have no

authority or jurisdiction not specifically granted to us or necessarily
implied from the general or specific authority Within the frame
work of that statutory authority we should exercise our jurisdiction
to its fullest extent to carry out the purposes and intent of the various
statutes but we cannot arorgate unto ourselves jurisdiction in excess

Of that granted to us by statute The fact that the agency has pur
ported to exercise cease and desist authority in the past does not in
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my mind justify a continuance where clearly in excess of our statu

tory jurisdiction
Other agencies that exercise cease and desist authority do so in

reliance on clear and explicitstatutory authority 26

Section 17 of the Act specifically grants the authority to require
carriers to cease and desist from charging unjustly discriminatory
rates No similar authority is contained in sections 14 15 or 16

Accordingly Iconstrue the specific inclusion of the power in section

17 to be a necessary exclusion of similar power under the aforemen

tioned sections 14 15 and 16

If the Congress had wanted us to have cease and desist authority
generally it would either have omitted any reference to cease and

desist authority in section 17 or it would have included cease and

desist authority in section 22 The authority in section 22 to make

such order as the Board deems proper does not enable us to exer

cise unlimited and unrestrained jurisdiction and authority In my

opinion adequate remedies lie in ection 15 and in our right to obtain

injunctive relief from the courts
21

118 N L R B 29 U S C sec 160 c F C C 47 U S C sec 312 c I C C 49

U S C sec 15 1 F T C 15 U S C sec 45 b and C A B 49 U S C sec

642 c

We8t India Fruit Steam8hip Co v Seatrain Ljne8 170 F 2d 775 2d Cir 1948

Commission on Organization of Executive Branch of the Government report to Congress
on Legal Services and Procedures March 1955 Recommendation No 150 p 815
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at it

office in Vashington D C on the 8th day of June A D 1956

No 764

MITSUI STEAMSHIP COMPANY LTD

V

ANGLO CANADIAN SHIPPING Co LTD ET AL

No 773

AMERICAN POTASH CHEMICAL CoRPORAnON ET AL

V

AMERICAN PRESIDENT LINES LTD ET AL

These matters being at issue upon complaints and answers on file
and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had
and the Board on the 8th day of June 1956 having made and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part hereof
It is ordered That Pacific Coast European Conference and its

members as named in the Appendix cease and desist from effectuat

ing any interpretation of said conference s Shippers Rate Agreement
inconsistent with the interpretation set forth in the report herein and

It is fwrther ordered That the complaint in Docket No 764 be and

it is hereby dismissed except as to the charge that the conference s

interpretation of its Shippers Rate Agreement constitutes an unap
proved agreement in violation of section 15 Shipping Act 1916 and
It is further ordered That the complainant in Docket No 773 be

and it is hereby permitted to withdraw its complaint
By the Board

Sgd A J WILLIAMS

Secretary
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ApPENDIX

Anglo Canadian Shipping Co Ltd Blue Star Line Ltd Cana
dian Transport Co Ltd Compagnie Generale Transatlantique
French Line The East Asiatic Co Ltd A S Det 0stasiatiske

Kompagni Fruit Express Line A S Furness Withy Co Ltd

Furness Line Hamburg Amerika Linie Hamburg American

Line Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet Pa

cific Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet Gol

den Gate Dampskibsaktieselskapet Lisbeth Knutsen Line Joint

Service Nippon Yusen Kaisha Norddeutscher Lloyd North Ger

man Lloyd N V Nederlandsch Amerikaansche Stoomvaart J1aat

schappij Holland America Line Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line Rederiaktiebolaget Nordstjer
nan Johnson Line Rederiet Ocean A S J Lauritzen managing
owners Lauritzen Line Royal Mail Line Ltd Seaboard

Shipping Co Ltd States Marine Corp States Marine Corporation
of Delaware States Marine Lines Joint Service vVestfal Larsen

Co A S Interocean Line Western Canada Steamship Co
Limited regular members of the Pacific Coast European Conference
and American President Lines Ltd an associate member of said

conference
II
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No M 67

ISBRANDTSEN COMPANY INC ApPLICATION To CHARTER FIFTEEN
LIBERTY TYPE WAR BuILT DRy CARGO VESSELS

REPORT OF THE BOARD
By THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of Isbrandtsen Company Inc ls

brandtsen for the bareboat charter for 1 year of 15 Liberty type
war built dry cargo vessels for employment in the coal trade from

United States ports llrth of Cape Hatteras to Antwerp Rotterdam

Terneuzan or North France Bordeaux Dunkirk range

lIearing was held before an examiner at which American Tramp
Shipowners Association Inc ATSA intervened in opposition to

the application Marin Transport Lines and l1arine Navigation Co
intervened as their interests might appear In his initial decision tl e

examiner recommended that the Board find and certify to the Secretary
of Commerce that the service under consideration is required in the

public interest that such serviee is not adequately served and that

privately owned American flag vessels are not available for eharter by
private operators on reasonable conditions and at reasonable rates for

use in such service Exceptions to the examiner s recommendations

were filed by ATSA and by Marine Transport and 1arine Naviga
tion Public Counsel urges the adoption of the examiners recom

mendations Oral argument Was not heard The petition of ATSA
to instruct the examiner to reopen the proeeeding to reeeive additionaI

1 Counsel for Marine Transport Ilnd Marine Navigation auvh ell the examiner at the

commencement of tbe bearing tbat those companies had filed a teletype applicatlon to

charter 10 vessels for tbe same trade and he requeRted that the present appl1cntion and

the application of bis clients be heard together The request was denied The excep

tions of tbese interveners complain that the examiner in his decision failed to decide
whetber tbe two appllcations were mutually exclush e The procedural position of the
examiner was correct bence be was not called upon to reach a formal conclusion tn hiR

decfslon on tbe Issue of mutual exclusivity
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evidence is hereby denied Our conclusions agre with those of the

examiner

Isbrandtsen executed a charter with Association Technique de

lImportation Charbonnier ATIC on April 27 1956 to transport
coal in the trade mentioned above at the rates of 1160 a ton to Bel

gian and Dutch ports and 12 10 to French ports subject to Isbrandt
sen s ability to obtain the 15 vessels here sought ATIC which is an

association of coal importers supervises for the Government the im

portation of all coal into France Isbrandtsen agrees as to the 15

vessels to bear the cost of breaking out reconditioning and making
them ready for sea with the privilege of refusing any vessel which

in its opinion would require the expenditure of more than 150 000

Isbrandtsen also stipulates that the charter hire shall be based upon
the floor price or 6 806 32 for each vessel per month Charter for

1 year is requested because of the high amortization entailed by the

expensesof breakout etc

Public interest Franee is the largest importer of conI in the world

and because of the severe winter of 1955 56 the drop in rainfall

and the lack of sno v a greater quantity of coal is needed during the

next year for its economy The normal importations from Great Bri

tain and Germany have fallen off because of conditions in those

countries and France finds herself dependent to a greater degree
upon coal from the Unit d States For example whereas France im

ported slightly over 1 million tons of coal from the United States in

1955 approximately 6 million tons will be needed in 196

Being a member of North Atlantic Treaty Organization and Or

ganization for European Economic Cooperation the welfare of

France is extremely vital to that of the United States The economic

stability of France is contingent in great measure upon its ability to

obtain coal from the United States Incidental but nonetheiess im

portant is the fact that the mining of coa and its shipment from the

United States is advantageous to those industries in various ways
The vessels under consideration clearly a1e to be used in a service

which is in the public interest

Adequacy of service At the time of hearing the eharter market

for American flag vessels was tight Furthermore the president of

ATSA admitted that owners of sueh vessels have never been interested
in carrying coal which is a low paying commodity Without being
too specific the witness from International Cooperation Administra

tion claimed that there was such a shortage ot American flag vessels

that some ofhis programs had not been announced The record shows

that twoofATIC s regular brokers in New Yorkcanvassed the charter
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market after the agreement had been made between ATIC and
Isbrandtsen but only four American flag vessels had been fixed at
the time of the hearing Although owner witnesses alluded to as

many as 20 American flag vessels which were available for chatter

by ATIC only 2 of these vessels were definitely offered to ATIC
ATSA s president stated that the owners of the others preferred to
have them available to handle cargoes for the United States Govern
ment The two vessels referred to when originally offered were sub
ject to the withdrawal of the present application This condition was

removed subsequently The volume of eoal to be transported for
ATIC would require more vessels than the 15 here sought and the 20

a1ready mentioned
The record substantiates the fact that at the time of the hearing the

service under consideration was not adequately served by American

flag vessels

Reasonable conditions and rates ATSA s president conceded that
a rate of 1160 for coal is a very good one being the equivalent of

approximately 65 000 per month for time charter Isbrandtsen s

cost of operation of chartered Libertys is about 40 000 per month
exc usive ofoverhead leaving a margin of between 5 000 and 6 000
Isbrandtsen s witness stated that the operation of a Liberty vessel at

a rate less than 1160 would be unprofitable for the company
Upon this record the privately owned American flag vessels avail

able to Isbrancltsen for the carriage of ATIC s coal other than those
few which were fixed prior to the hearing or were offered during the

hearing at the rate of 1160 were not available on reasonable condi

tions and at reasonable rates

FINDINGS CERTIFICATION ANDRECOMMENDAIIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certifies to the Secretary of Commerce
1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately ownedAmerican flag vessels are not arvailable

for Gharter from private operators on reasonable conditions and

at reasonable rates for use in such service

Any charters which may be granted herein should be for the re

quested period of 12 months subject to the right of cancellation by
the charterer on 15 days notice and the right of cancellation by the

Government on 15 days notice after 6 months basic charter hire
should be at a rate not less than 15 percent of the statutory sales price
of the vessels chartered and all breakout readying and layup costs
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should be for account of applicant Before any affirmative action is

taken on such charters however the Maritime Administrator should

satisfy himself that conditions vhich form the basis for these findings
continue to exist and warrant the chartering of the vessels here sought

JUNE 28 1956
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No M 65

POPE TALBOT INC ApPLICATION TO BAREBOAT CHARTR GOVERN
MENT OWNED WAR BuILT DRY CARGO VSSELS FOR OPlRATION IN

THE INTERCOASTAL TRADE

No S 62

PACIFIC ARGENTINE BRAZIL LINE INC ApILICATION UNDER SECTION
805 A MERCHANT MARINE ACT 1936 AS AllENDED FOR PERMISSION

OR ITS PARENT CORPORATION POPE TALBOT IN c TO OPERATE SUCI
CHARTERED VESSELS IN THE INTERCOASTAL TRADE

REPORT OF THE BOARD
By THE BOARD

Docket No M 65 is a proceeding under Public Law 591 8Ist Con
gress upon the application of Pope Talbot Inc for the bareboat
charter of three Government owned war bui t dry cargo Victory
type vessels for operation in the domestic trade between ports on the
Pacific and Atlantic coasts of the United States via the Panama Canal
for a period of 12 months Docket No S 62 i a proceeding upon the

application of Pacific Argentine Brazil Line Inc under section 805
a of the Merchant MarineAct 1936 as amended for permission for

its parent corporation Pope Talbot Inc to operat sueh chartered
vessels in the intercoastal trade

The Virginia State Ports Authority The Port of San Diego the
Norfolk Port Authority Pan Atlantic Steamship Corporation Ameri
can Ttamp Shipowners Association Inc and Luckenba h Steamsl ip
Company Inc intervened the two last named in opposition to the

applic ation to charter

Hearing on these applieations was held before an examiner on a

consolidated record on May 7 8 9 and 10 1956 pursuant to notice in
the Federal Register of April 27 1956 The examiner s decision was
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served on May 29 1956 in which he recommended that the Board
should make the statutory findings necessary for the charter and grant
the section 805 a permission Exceptions were filed by Pope
Talbot Inc Public Counsel Luckenbach Steamship Company Inc

and American Tramp Shipowners Association Inc and we heard

the parties in oral argument on June 20 1956

The evidence establishes that for shipments of steel products print
ing paper pneumatic rubber tires and tubes alcoholic liquor lumber

canned fruits and vegetables and dried fruits there is a continuing
and growing shortage of cargo space in the intercoastal trade The

factors contributing to this condition are the increasing volume of

shipments reduction of service by Pan Atlantic Steamship Company
and by Quaker Line and discontinuance of all service by American

Hawaiian Steamship Company and by Isthmian Steamship Company
The intercoastal service is an integral part of the domestic commerce

of the United States and is in the public interest Its importance has

been recognized by the Congress the Interstate Commerce Commis
sion the Maritime Administration and the Board

Pope Talbot Inc which has been engaged in the intercoastal

trade for many years owns four Victory type and two C3 type
vessels One of the C3 vessels under charter to States farine Li es

since December 21 1955 was due for redelivery on the Pacific coast

about May 20 1956 at which time it was to reenter the intercoastal

trade During 1955 several of applicant s ships were chartered on

termination of the eastbound intercoastal voyage for operation in

foreign trade and redelivered to it at a Pacific coast point Operating
in thismanner applicant completed 30 eastbound sailings and 20 west

bound sailings in 1955 in the first quarter of 1956 seven eastbound
and four westbound sailings Steel and steel products are the princi
pal westbound cargoes loaded at Philadelphia Baltimore and Nor

folk for discharge at Los Angeles Harbor San Francisco Bay area

Portland and Seattle Service is on a fortnightly frequency and

turnaround of 70 days Space on the westbound sailings is allocated

by applicant s New York office to prevent overbooking The ships are

fully loaded and complete discharge alternately at Portland and

Seattle at which points they are placed on the eastbound loading
berth Lumber constitutingabout 75 percent of the eastbound carry

ings in 1955 is loaded at the lumber berths in the Columbia River and

Puget Sound areas for discharge at Baltimore Philadelphia New

York Harbor Albany and occasionally northof New York General

cargo consisting principally ofcanned goods and dried fruit is loaded

at San Francisco pig lead at Selby Calif for discharge at Deep
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water N J and occasionally bulk magnesite for discharge in the

Philadelphia area

Applicant is constantly receiving requests from the shippers of gen
eral cargo for additional eastbound service all lumber space has been

booked through June 1956 and 57 million feet of lumber offered for

shipment in May June and July have been turned down because of
lack of space The three vessels sought to be chartered are to augment
the present service to 45 round voyages annually Service on a 9 day
frequency will be from Seattle and alternately Portland and San

Francisco Bay area to Baltimore Albany and if sufficient traffic

offers to Norfolk in the general cargo berth and to Baltimore PhilR

delphia Brooklyn Newark Irvington and Albany in the lumber

route There will be one so called combination vessel each month

which will lift lumber and generaI cargo the remaining 33 voyages
will be with full loads of lumber

Applicant has sought through its New York chartering agent to

charter privately owned Victory type vessels but has been advised
that none is available Two Liberty type ships were offered for time
charter at rates of 65 000 and 67 000 per month but were rejected
as operation of these slower ships in applicant s berth service would

result in all out of pocket loss before any allocation of overhead One

Liberty ship was offered on the Pacific coast at a rate of 70 000 per
month but applicant was not agreeable to negotiating on the basis of

that rate Although members of the American Tramp Shipowners
Association Inc had been informed by Association circular dated

April 26 1956 that applicant was seeking to charter Victory vessels

applicant had not received through May 8 any offers of any tonnage
from any broker or operator

Of the eight other carriers operating in the intercoastal service only
Luckenbach Steamship Company Inc opposes granting of the appli
cation to charter Its position is that the trade is now being served

by privately owned vessels and that the interjection of Government

owned vessels on a fundamental b sis lower than the cost to the

privately ovned vessels is unfair competition Luckenbach does not

carry lumber eastbound and does not serve the ports of Norfolk

Baltimore or Albany As Philadelphia is the only port served by
both applieant and Luckenbach there is no basis for a finding of un

fair competition
At the hearing applicant stated that if its application to charter be

granted it would be agreeable to having the charters contain a require
ment that for the duration of the charters those vessels and the four

o ned yessels be operated solely in the intercoastal trade American
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Tramp Shipowners Association Inc insists upon such a condition

and numerous others being attached to the charters should the appli
cation be granted These would require a commitment by appFcant
to purchase vessels to replace the chartered vess ls that it erve all

the places to which shipper witnesses desire service that San Fran
cisco be served on all voyages that it pay the break out and lay up

express involved thatthe charter rate be the standard 15 percent with

the standard recapture provision that the charters be subject to can

cellation on 15 days notice by the Government that the charters

should be cancelled when privately owned Liberty ships are offered to

appli ant at 59 000 per month which amoupt it admits it can afford

to pay and that the Board take such further action as may be neces

sary to insure that lumber will not be given preference
Luckenbach asks that if the application be granted that the charters

be conditioned upon applicant eliminating Philadelphia from its east

bound and westbound services that the same privilege of chartering
vessels be opened to all carriers in the trade including Luckenbach

that the charter hire be the full15 percent of the statutory sales price
of the vessels without advantage in respect of break out items or

otherwise and that the charters be subject to cancellation on 15 days
notice with opportunity to any interested party at any time to reopen
and present new facts deemed iniportant

Public Counsels position is that none of applicant s vessels should

be permitted to operate in trades other than the intercmlstal that the

vessels of Pacific Argentine Brazil Line Inc a subsidiary of appli
cant should be required to fulfill their commitment on Trade Route 24

or to operate in the intercoastal trade before they are sent offshore in

other trades and that the rate ofcharter hire should be not less than

15 percent of the unadjusted statutory sales price or the floor price
ofthe vessels whichever is higher

Under date of June 22 1956 American Tramp Shipowners Associa
tion IRc informed the Board that applicant had chartered on June

21st one of its vessels the Pathfinder to the Military Sea Transporta
tion Service for the carriage of coal to Korea loading expected to

begin August 12 1956 Itwasurged that this action disqualifies Pope
Talbot s an applicant in this proceeding Applieant immediately

denied this charge for the reason that undisputed testimony of reoord
established that the Pathfinder is owned by applicant s subsidiary
Pacific ArgentineBrazil Line Inc and that for some time that vessel
has been chartered in the offshore trade as in the present MSTS
charter subject to Maritime Administration approval the profits of

which charters are includable in the earnings of Pacific Argentine
5 F M B
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Brazil Line Inc for purposes of subsidy recapture Rule 13 g of

the Rules of Practice and Procedure permits our taking official notice

ofmaterial facts outside the record under certain circumstances and

the decision herein will be influenced in part by this new development
On the basis of the facts presented we find and hereby certify to

theSecretary ofCommerce that

1 The intercoastal service under consideration IS In the public
interest

2 Such service is not adequately served and

3 Privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reason

able rates for use in such service

RECOMMENDA IONS

The circumstance of Pope Talbot Inc acquiescing in the action

of its subsidiary Pacific Argentine Brazil Line Inc in chartering one

of its vessels for presumably more lucrative operation in foreign trade

impels us to recommend that any charters which may be granted pur
suant to the findings herein be limited to not more than two Victory
type dry cargo vessels except as hereinafter provided that the vessel

Pathfinder be required to be placed in the intercoastal service upon
termination of the current charter to Military Sea Transportation
Service and to remain in the intercoastal service until the charters of

both vessels authorized hereunder are completed unless prior thereto

the Pathfinder is again required in the subsidized service of Pacific

Argentine Brazil Line Inc on Trade Route No 24 in which event

the third vessel applied for may be chartered on the terms and con

ditions stated herein for the other two vessels except that the term of

the charter period shall be coterminous with the term of the charter

for the other two vessels that the charters of the two Victory type
vessels be for the requested period of 12 months that the charter hire

for such vessels be at a basic rate of 15 percent of the unadjusted
statutory sales price of the vessels or of the floor price whichever is

higher of which 8112 percent is payable unconditionally and the re

maining 6 percent payable if earned on a cumulative basis that all

break out readying and lay up expenses incurred be borne by the

charterer that the charters be subject to cancellation by the charterer

at any time upon 15 days notice and after a period of six months

upon 15 days notice by the Maritime Administrator except that in the

event of a national emergency the charters may be cancelled by either

party on less than such 15 days notice We further recommend that

such charters be conditioned upon the chartered vessels and the four
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vessels owned by Pope Talbot Inc remaining in the intercoastal

trade for the duration of the charter period
With respect to the application of Pacific Argentine Brazil Line

Inc for permission for its parent corporation to operate the chartered

vessels in the intercoastal trade we find that such operation will not

result in any unfair competition to any person firm or corporation
operating exclusively in the intercoastal service or that it would be

prejudicial to the objects and policy of the Merchant Marine Act 1936

as amended The Board recommends to the Administrator that writ

ten permission to so operate pursuant to section 805 a of the 1936

Act be granted and that the Administrator also give written permis
sion pursuant to section 805 a of the Act to Pacific Argentine
Brazil Line Inc so that its vessel Pathfinder may be operated in the

intercoastal service as recommended herein

June 28 1956
5 F M B
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No M 66

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT

CHARTER FIvE VICTORY VESSELS FOR OPERATION ON TRADE ROUTE
No 21 SERVICE 2 AND TRADE ROUTE No 13

REPORT OF THE BOARD

By THE BOARD

This proceeding was instituted pursuant to Public Law No 591 Slst

Congress upon the application ofLykes Bros Steamship Co Inc for
the barebo t charter offive Government owned Victory type dry
cargo vessels for operation for a minimum period of six months on

Trade Route No 21 Service 2 and on Trade Route No 13 at standard

bareboat charter terms Pursuant to notice in the Federal Register of

May 9 1956 a hearing was held and oral argument heard in lieu of

briefs beforean examiner onMay 28 1956
Inhis initialdecision theexaminer recommended thatthe Board find

and certify to the Secretary of Commerce that the service under con

sideration is required in the public interest that suc s rvice is not

adequately served and that privately owned American flag vessels are

not available for charter by private operators on easonable conditions
and at reasonable rates for use in such service

Exceptions were filed by intervener American Tramp Shipowners
Association Inc ATSA Waterman Steamship Corporation and

Bloomfield Steit ship Company intervenedbut took no position The
Director for Transportation for International Cooperation Adminis

tration appeared in favor of the granting of the application to ensure

adequacy of service to accommodate and accelerate that agency s for

eign aid program
The application indicates thatthecompany proposes to charterthese

vessels to augment theregular service provided by owned vessels on the

two trade routes referred to above Itis pointed outin the application
and substantiated at the hearing that applicant during the month of

March 1956 has been unable to move and declined a substantial volume
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of cargo on these two trade routes and that its 16 vessels on Trade

Route No 21 Service 2 and 12 vessels on Trade Route No 13 have been

sailing outbound substantially full for a period of 6 months prior to

thefiling ofthe application
Public interest Trade Route No 21 Service 2 and Trade Route

No 13 have been determined to be essential and we adopt as our own

the findings of the examiner in this respect 1

Predicated upon these findings the vessels herein sought to be

chartered clearly are to be used in a service which is in the public
interest

Adequacy of service While testimony offered by applicant s wit

ness indicates that the number of United States flag sailings from the

Gulf to the Mediterranean Trade Route No 13 from November 1955

through May 1956 was thirteen fewer than the same period in 1954

1955 and that there wasa reductionin applicant s sailings as well as in

foreign flag sailings this decrease was explained as belng caused by
adverse weather conditions and several mishaps This same explana
tion was offered also with respect to sailings to continental ports on

Trade Route No 21 Service 2 Since 1ay 18 1956 however applicant
has been forced to decline very substantial amounts ofcargo to the Con

tinent andto theMediterranean as well as inbound cargo on both trade

routes Itwas also shown that the new farm bill recently enacted will

result in a substantial increase in the movement of cotton which will

probably materialize during August and September 1956 On this

point a witness for the American Cotton Shippers Association testified

in corroboration of these statements pointing out that shippers had

difficulty in obtaining 1ay and June space and that some shippers are

making August and September sales subject to availability of space
In addition to cotton applicant also anticipates a heavy movement of

grain dairy products and feeds under the surplus agriculture disposal
program

Applicant has indicated that the vessels here sought will operate at

capacity on berth that limited amounts ofweight cargo such as grain
phosphate and sulfur will be used as nucleus or filleIand loading will

becompleted with general cargo The record amply substantiates that

at the time of the hearing the service under consideration was not ade

quately served by American flag vessels

A1Jailability of ships easonable rates According to applicant s

witness efforts weremade to obtain fast liner type vessels for three to

1 FIndIngs of the examIner The routes Involved have been determIned to be essential

and with the services thereon form Important arterIes for the movement of cotton sulfur

petroleum carbon black phosphate rock grain aDd other agricultural prOducts from

United States Gulf ports
5 F M B
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five months This effort was made in February 1956 but the only
vessel then available and offered was a Liberty vessel at 66 000 time
harter per month Applicant considered this to be high Testimony

of a chartering broker was to the effect that during the week of May 20
1956 the charter rates had risen to 80 000 plus for 02s 73 000 to

75 000 for Victorys for one and two years respectively and 70 000 for
Libertys for 10 12 months and that a premium would be charged for
delivery to the Gulf

While witness Cocke indicated that applicant might lose a small
amount ofmoney on theoperation of these vessels at a 15 percent basic
charter hire rate the company was willing to suffer a loss since it felt
that it owed a duty to its shippers to furnish adequate service to meet

theheeds ofthe trade
There wasno evidence offered by ATSA to rebut the foregoing and

upon this record we sustain the view expressed by the examiner that

privately owned vessels are not available at reasonable rates for use

in the service under consideration at the time of the hearing
Counsel for ATSA has argued that the requested charters are for

the purpose of carrying tramp cargo that applicant could have
charteredprivately ownedvessels in February at break even rates that
the charter ofGovernment owned vessels will have a detrimental effect

upon the charter market and that applicant has not proven the exist

ence of an emergency such as is contemplated by Public Law 591
We feel that such arguments are without merit The requested

vessels are to be operated in berth services carrying a substantial

amo nt ofgeneral cargo with weight cargo to be used as a nucleus or

filler The evidence shows that the private charter rates offered in

February 1956 would result in a loss even if overhead wereexcluded
from voyage expenses Nor can we agree that the breaking out of

Government vessels will have a detrimental effect upon the charter

market

As to the contention that an emergency within the meaning
of Public Law 591 does not exist in our opinion Public Law 591 does

notrequire us to make a finding ofemergency as a prerequisite to grant
ing a charter

On the basis of the facts adduced in the record we find and ertify
to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at reason

able rates for use insuch service
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We recommend 1 that bareboat charters of the five vessels be

executed at a basic charter hire of 15 percent of the unadjusted statu

tory sales priceof the vessels or thefloor price whichever is thehigher
2 that applicant bear all break out readying and lay up costs in

curred on the five chartered vessels 3 that any charter which may

be granted pursuant to the findings in this casebe for a minimum period
of six months subject to the right of cancellation by applicant on 15

days notice at any time and the right of the Government to cancel

on 15 days notice at any time after the end of such six months period
except that in the event of a national emergency the charters may be

cancelled by either party on less than such 15 days otice

JUNE 28 1956
5 F M B
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No M 68

GULF SOUTH AMERICAN STEAMSHIP CO INC ApPLICATION TO

BAREBOAT CHARTER ONE VICTORY VESSEL FOR OPERATION ON TRADE
ROUTE No 31

REpORT OF THE BOARD

By THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application ofGulf South American Steamship
Co Inc for the bareboat charter of one Government owned Victory
type dry cargo vessel for operation for a minimum period of 6

months on Trade Route No 31 Hearing was held before an ex

aminer on June 7 1956 pursuant to notice in the Federal Register
of May 29 1956 and was followed by oral argument in lieu of briefs

There wasno opposit ion to the application
The examiner recommends that the Board find and certify to the

Secretary of Commerce that the service under consideration is re

quired in the public interest that such service is not adequately
served and that privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions and at

reasonable rates for use in such service No exceptions were filed to

the recommended decision

The application sets forth that the applicant is a United States flag
operator serving Trade Route No 31 and that the vessel if chartered

to applicant will be used in its regular berth service on the route

between United States Gulf ports and the West coast of South nwr

ica that the vessel is to augment applicant s fleet oifour owned C2

type vessels operated under an operating differential subsidy agree
ment Contract No FMB 28 and a Liberty vessel now being time

chartered for one round voyage of about 70 days that no subsidy
aid will be requested for the vessel sought to be chartered that it was

unable to charter a suitable privately owned United States flag vessel

at reasonable rates and on reasonable conditions for use in such

service and that an additional vessel is necessary to permit applicant
5 F M B 109
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to lllaintain its position in Trade Route No 31 and to carry 50 percent
of Public Law 480 and Export Import Bank cargoes which are ex

pected to be offered in the last half of 1956

Public interest Trade Route No 31 has been determined to be an

essential foreign trade route and we adopt as our own the findings
of the examiner in this respect Predicated upon these findings the

vessel herein sought to be chartered clearly is to be used in a service

which is in the public interest

Adeq lbacy of serv ice The vessel sought to be chartered will aug

mentapplicant s operation so as to provide a sailing approximately
every 11 days Although no other United States flag vessels either

berth or tramp service serve any portion of Trade Route No 31

there is foreign flag competition on the route At the present time

applicant s vessels provide a sailing approximately every 14 days on a

56 day turnaround serving 6 Gulf ports and 14 ports ofcall in South
America Vith the vessel sought to be chartered the service will

be stepped up to approximately one sailing every 11th day
Applicanfhas indicated that the use of an additional vessel is neces

sary to malntain an adequate service on this route due to increased

industrial and eommercia development on the West eoast of South
America There is ample evidence to support this contention Al o

it is expected that within the next 60 days an unusual amount of

cargo eonsisting principaily ofheavy lifts eranes etc will take place
out of New Orleans and additional cargoes are expected to result from

the opening of a new mine in Chile by the Anaconda Copper interests

and the development of nitrat e and other commereial plants by in

terests in Chile Increased shipments from the United States of eer

tain agricultural produets under the provisions of Public Law 480

are antieipated for Bolivia Peru and Chile
Availability of ships reasonable rates Late in February 1956

applicant sought through its eharter broker to secure a Victory or

2 type vess l but as none as available a Liberty ship was ehar

tered making its first sailing from New Orleans on April 9 1956 As

late as Tune 4 1956 the same broker informed applieant that no liner

type vessels would be available for charter for delivery in June July
or August

Vhile figures were given by applicant as to the amount it would

consider to be reasonableto pay for the charter at a vessel there is no

indication that vessels would be available at such figures Under the

circumstances we have no difficulty in findil1g that privately owned

Americanflag yessels were not available tor charter by private opera
tors on reasonable condit ions and at reasonable rates for use in such

serVIee
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Applicant has stated that the figures presented in this record are

estimated break even figures for a vessel being delivered in class and

ready to go on berth and it objects to paying for break out readying
and lay up expenses of the vessel in any manner Public Counsel is

of the opinion that the statutory requirements for bareboat charter
have been met by applicant but that in the public interest the Board
should recommend to the Secretary of Commerce that such conditions

be incorporated in the charter as will ensure reimbursement to the
Government of all costs of breaking out the ship and putting it in
class We agree with Public Counsel as to applicant meeting the

statutory requirements for bareboat charter and for a recommenda
tion that applicant should reimburse the Government for the cost of

breaking out readying and laying up the vessel
On the basis of the facts adduced in the record we find and certify

to the Secretary ofCommerce
1 That the service under consideration is required in the public

interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available
for charter fro private operators on reasonable conditions and at
reasonable rates for use insuch service

We recommend

1 That the bareboat charter of the one Victory vessel be executed
at a basic charter hire rate of 15 percent of the unadjusted statutory
sales price of the vessel or of the floor price whichever is the higher

2 That applicant bear all break out readying and lay up costs
incurred on the chartered vessel and

3 That any charter which may be granted pursuant to the find

ings in this case be for a minimum period of 6 months subject to the

right of cancellation by applicant on 15 days notice at any time
and the right of the Government to cancel on 15 days notice at any
time after the 6 months period except that in the event of a national

emergency the harteI may be cancelled by either party on less than
such 15 days notice

JUNE 28 1956
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No M 69

l1AHINE TIUNSPORT LINES INC ET AL ApPLICAlIONS TO BAREBOAT

CHARTER GOVERNlfENT OWNED VESSELS

REPORT OF THE BOARD

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress
upon the application of Marine Transport Lines Inc and Marine

Navigation Company Inc for the bareboat chart r of 10 Government
owned war built Liberty or Victory type dry cargo vessels for ap
proximately one year for use in world wide trading for the carriage of
International Cooperation Administration ICA andother Govern
ment sponsored cargoes and such other cargoes as may be approved
by the l1aritime Administration In view of the pending request of

ICA for the break out of 30 ships preferably of the Victory type for

general agency operation the notice ofhearing wasextended to permit
any other interested operator to file an application to bareboat charter
Government owned war built dry cargo ships for the tlansportation
of the type of cargoes mentioned because it was felt that the ICA
request for ships should be fulfilled through the medium of chartering
Notice of hearing was published in the Federal Register of June 7

1956 subsequent to which 13 other companies filed applications for the
charter of 77 yessels 1 for similar use

Because of an emergency situation appearing to exist the Board
rather than a hearillg examiner heard the evidence on June 14 15 and
19 and heard oral argument in lieu of briefs Exceptions will not be
filed to this report

The increasing volume of coal exports to Europe is regarded by leA

as the main factor in bringing about a scarcity of tonnage since last

1 A H Bull Steamship Co 10 Liberty or Victory ships Grainfleet Steamship Company
Inc 2 Libert s or Victorys Olympic Steamship Co Inc 4 Victorys Shepard Steamship
Co 5 Libertys or Victorys West Coast Steamship Company 5 Libertys American Export
Lines Inc 10 Libertys or Victorys Luckenbach Steamship Company Inc 5 Libertys or

Victorys Coastwise Line 5 Libertys or Victorys Pacific Far East Line Inc 5 Victorys
Seas Shipping Company Inc 5 Victorys American President Lines Ltd 5 Libertys
or Victorys Pacific Atlantic Steamship Company 5 V ctorys and American Defense Line
Inc 1 Liberty

5 F M B
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fall The Coal Committee of theOrganization of European Economic

Cooperation estimates that for the current calendar year the coal

exports to Europe will amount to 40 million tons compared with ap

proximately 26 million tons for the previous year Temporary factors

creating this situation arose out of the severe winter of 1955 1956 and

consequent high coal consumption for heating requiring a rebuilding
of resources The long range factors are the consequence of the high
rate of industrial activity developing in Europe with the consequent
increase in power consumption and increased transportation require
ments Present estimates are that due to this increased industrial

activity European coal requirements for the immediate future will

continue to increase Accordingly this trade has absorbed a con

siderable portion of the available tramp vessels of the world fleets

because of attractive freight rates and quick turnarounds

Due to accelerated activity in the sale of surplus agricultural com

modities because of the severe cold and floods of the past winter in

several areas throughout the world current and potential programs

for the movement of ICA and Public Law 480 cargoes and cargoes
financed by cooperating countries exceed the capacity of available

privately owned vessels foreign or American flag on reasonable con

ditions and at reasonable rates for use in the services where they are

required Early in May 1956 the shortage of tonnage became so acute

as to seriously retard the movement ofcommodities particularly grain
in United States sponsored programs with the result that ICA re

quested the Maritime Administration to reactivate 30 Victory ships
in increments of 10 to meet Government requirements for space

ICA does not buy or transport cargoes but finances the commercial

procurement and ocean transportation of cargoes which are considered

essentia l by ICA countries within the various programs which have

been approved by the lOA Other cargoes move under Public Law

480 and some a re financed by the countries themselves Most trans

actions are consummated through private channels of trade and are

therefore not directly controlled by ICA

Apart from the Department of Defense ICA General Services
Administration GSA and the Department of Agriculture are

the principal shipping agencies of the Government Premised on

their experience during fiscal year 1956 these agencies project the

following as the complete summary of their estimated requirements
for fiscal year 1957

ICA estimates that vessel space will be required for a total of 3 6

million tons of export cargoes consisting ofgrain including a backlog
of300 000 tons of 1956 grain coal fertilizer sugar lumber and scrap
of which 12 million tons are expected to move on berth ships and 2 4
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million tons on tramp ships to destinations in four general areas

Europe the Near East the Far East and Latin America Approxi
mately one half of the backlog of 300 000 tons of grain has been

booked for shipment Of the total 1 035 000 tons are expected to move

during the first quarter 930 000 tons in the second 935 000 tons in the

third and 700 000 tons in the fourth

The Department of Agriculture estimates that during fiscal year 1957

its various programs such as Public L w480 the International Wheat

Agreement and barter programs will require tramp ship space total

ing 11 480 000 long tons anu 8 028 000 tons in berth vessels These ex

port commodities include grain rice cotton tobacco dairy products
fats and oils dry bealls processed dairy products and other processed
commodities Exports under the International heat Agreement and

the barter programs are not subject to the 50 50 cargo preference law

Anticipated imports of strategic materials under the barter pro

grams of the Department of Agriculture during fiscal 1957 are esti

mated at 1 430 000 tons all of which are covered by outstanding
contracts the programs of GSA aggregate 1 292 000 tons of such

materials Some of these materials are in relatively minor quantities
and will move in berth ships but for the larger programs such as one

calling for 208 000 tons of bauxite tramp tonnage will be used

Definite coverage for the bauxite program from the Caribbean area

has been concluded contractual obligations having been made with

an operator of foreign flag tramp vessels The foregoing calcula

tions are subject to revision dependent upon congressional appropria
tions delays in releasing monies by the Bureau of the Budget or delays
in country program detenminations They are not true portrayals of

the future programs because enabling legislation has not yet been

enacted but they represent the anticipated movement of cargoes to

the indicated areas

Approximately 6 minion tons of the Department of Agriculture
exports on tramp vessels and 3 6 million tons of those estimated for

berth services are subject to the statutory provisions that require at

least 50 percent of the movement to be on American flag vessels To

attain thatobjective in respect of these Government sponsored cargoes

privately owned American flag vessels of necessity would transport
4 8million tons thereof

The combined exports ofcoal and grain from the United States win

approximate 4 million tons per month of which ICA finances less than

10 percent or about 3 5 to 4 million tons per year That agency has
estimated that the total exports of coal and grain in May of 1956

would amount to 4 3 million tons in June 4 7 million tons in July
4 7 million tons in August 4 7 million tons in September 4 5 millioI1
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tons in October 4 4 million tons in November 44million tons and
in December 4 5 million tons None ofthese estimates have been made
available to tramp owners as they are not public information lCA
estjmates that a total of 20 vessels per month American flag and

foreign will be used throughout 1956 and that the American flag
carriers will get about 10 to 15 cargoes per month

The ICA representative stated that bids would be opened on June
25 for the transportation of 110 000 tons ofgrain for Pakistan in June
and July andthat vessels could be offered to the Pakistan Embassy or

to the grain houses for fixtures Two other spot cargoes in the Gulf
werementioned as being available for the second half of June The
vessels sought to be broken out of lay up were to be used for the move

ment ofgrain to Turkey and India as well as to Pakistan ICA had

programmed the Pakistan grain last year but the actual authorization
wasnot issued until about ten days before this hearing There wasno

notification to the shipping industry ofsuch a contemplated movement
as ICA could make no commitment until an agreement had been signed
by the United States Government ICA and the Pakistan Government
The grain is in the possession of the grain companies and is not avail
able for shipment by them until ICA has financed the transaction
Programs of the Department of Agriculture and GSA are handled
in substantially the same way with the result that there is always a

sudden demand for vessel space Neither the representatives of the

shippers nor of the ocean carriers are represented at the meetings of
the Interior Agency Committee which is composed of representatives
of the Defense Department Department of Agriculture leA GSA
Bureau of Public Roads and Maritime Administration Another
factor affecting the situation is that until the agreement is actually
signed information concerning the sale of the commodity is classified
information so as not to jeopardize the negotiations Accordingly
vessel owners being uninformed ofpossible movements do lot always
have ships at hand for immediate loading

The Department of Agriculture experienced no difficulty in getting
American flag vessels to carry more than half of the financed cargoes
that moved during fiscal year 1956 but for approximately 40 to 50

days prior to this hearing there had been some of minor consequence
Allof the anticipated tramp movement in fiscal 1957 of 3 6R6 000 tons
of grain under Public Law 480 will be to countries served by Ameri
can flag liner services and to the knowledge of the Department s

representatives there is not now offering any of the cargoes covered

by the Department s programs which cannot obtain ocean transporta
tion at reasonable rates There was at the time of the hearing no

cargo known to be available in Tuly for any of the numerous vessels
5 F M B
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named to the Inter Agency Committee but it is expected that there

will be about 700 000 tons of bulk grain to move from the Pacific coast

to Japan in the fiscal year 1957

With respect to the availability ofAmerican flag vessels most of the

60 to 70 American flag tramps are presently on short term charters

and in the opinion of the president of American Tramp Shipowners
Association Inc ATSA practically all of those vessels would be

available to any future projection for carriage of ICA sponsored
cargoes Assuming th t an average voyage would be ofabout 60 days
duration probably 30 tramp vessels would be available each month

during the coming year
In April and May 1956 ICA approved 40 American flag vessels 40

ICA country flag vessels and 31 third nation flag vessels Some
American flag vessels offered at rates in excess of those established by
National Shipping Authority NSA have been rejected Those

rates are fixed by NSA as reasonable in relation to vessel operating
costs and are regarded by the Inter Agency Committee as maxima

but as the ship operators have never been informed of the existence

of such level they have been unable appropriately to limit their

proffers Not all offerings at higher rates are disapproved however

13 such having been accepted in April and 12 in May 1956 Early in

June two American flag vessels were approved and the Agency was

informed by ATSA under date of June 12 that 26 other named vessels

were seeking cargoes These were indicated to be available at various

times from spot position through August at Atlantic Gulf and Pacific

coast points Also the Inter Agency Committee had been informed

by telegrams ofJune 7 8 and 11 from Polarus Steamship Company of

19 additional American flag vessels that were and would be available

to the end of August Replies from 22 American flag berth operators
to the Board s requests ofJune 15 for detailed information show that

these operators expect to have an aggregate of approximately 2 million

tons of additional cargo space available during fiscal year 1957 for

Government sponsored cargoes

DISCUSSION AND CONCLUSIONS

This record establishes that actual and immediate need by Govern

ment agencies for cargo space on American flag vessels in excess of

the capacity of available privately owned vessels has not yet ma

terialized that all requirements are in terms of estimates and pro

jections that approximately half of ICA s backlog of 1956 grain has

been booked for shipment that there is not now offering any cargo
under programs of the Department of Agriculture that cannot obtain
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ocean transportation at reasonable rates and that the Department of

Agriculture knows of no cargo that will be available for movement

in July beyond the capacity of available tonnage The vessel opera

tors have demonstrated that there is no dearth of tramp ships for

early employment and that berth operators will be able to accomodate

substantially increased volumes of Government sponsored cargoes in

the ensuing fiscal year Accordingly we are unable to make the

affirmative finding that privately owned American flag vessels to the

extent required are not available for charter by private operators on

reasonable conditions and at reasonable rates for use in the world wide

services under consideration Under the circumstances it is unneces

sary to comment on the other two statutory issues

There appears to be a lack of coozdination between the Government

agencies which control or finance the shipment of cargo and the ship
operators in that the latter are not informed of tonnage to be moved

until the cargoes are ready for loading leA and the other Govern

ment shipping agencies should be in position to give carriers several

weeks notice that ships are desired to be available for certain loading
periods The ship owners have also indicated a reluctance to reveal

promptly their availability of ships which is no doubt in the interest

of offering them for the more desirable cargoes and trades It is

obvious that a more cooperative procedure should be established

which would benefit all interested parties Ve recommend that the

agencies and carrier representatives inaugurate such a plan in order

that the parties may re ch accord respecting both availability of ships
and proper rates

Ifany Government agency having given advance notice of definite

requirements advises the Board that it is unable to meet such require
ments from privately owned American flag vessels at reasonable rates

and on reasonable conditions the Board vill then immediately reopen
this hearing for the purpose of taking additional evidence with re

spect to such definite requirements and will if the statutory require
ments are shown to have been met recommend bareboat charters of

such Government owned ships as are necessary to meet requirements
to qualified applicants To the end that this may be accomplished
the present record will be held open

JULY 9 1956
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No 723

CITY OF PORTLAND OREGON ACTING THROUGH ITS THE COMMISSION
OF PUBLIC DeCKS AND THE PORT OF SEATTLE

V

PACIFIC VESTBOUND CONI ERENCE AMERICAN lliWAllAN STEAMSHIP
CO IPANY ET AL

Submitted May 16 1956 Decided July 12 1956

1 Equalization on explosives from du Pont Washington to the Philippines found

justified on basis of inadequacy of scheduled direct service at time of prior

hearing and siilce

2 A monthly direct service would be adequate to serve normal needs of shippers
of explosives from Puget Sound to the Philippines

3 Equalization on explosives permitted to meet special needs of shippers when

direct sailings unavailable

4 Pacific Far East Line s past equalization on explosives may have resulted

in overpayments a separate proceeding to be initiated to de ermine if

violations of the Shipping A t 1916 have occurred

5 Board s prior report and order modified to accord with above findings

Additional appearances
Odell Kominers for respondent Pacific Far East Line Inc

Leroy Fuller Edward Aptaker and James L Pimper as Public
Counsel interveners

REPORT OF THE BOARD ON FURTHER HEARING

By THE BOARD

In its original decision herein 4 F M B 664 the Board after

finding that respondent Pacific Far East Line Inc PFEL ad

mitted there was adequate service from Pacific Northwest ports for

the shipment of explosives to the Far East found unlawful PFEL s

practice of equalizing rates on such traffic originating in the North

west and shipped through San Francisco PFEL after petition for
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reconsideration and stay of the Board s order was denied filed suit

for judicial review in the Court ofAppeals for the District of Colum

bia Circuit The Court on January 9 1956 denied PFEL s motion

for interlocutory injunction and for temporary stay or suspension
but granted its motion to adduce additional evidence and directed

the Board

to take additional evidence inconnection with the conclusion of the Board that

Pa ific Far East Line Inc admitted the adequacy of explosive service from

theports of Seattle and Portland

By order of January 24 1956 the Board reopened and remanded

the proceeding 00 the examiner to take such additional evidence and

to that end to take

additional evidence as to the adequacy of service to meet the requirements of

shippers of explosives to the Far East from the ports of Seattle and or Portland

including evidence as to whether the practice of equalization on explosives from

areas naturally and geogr phically ributary to such ports is justified 1

Further hearing washeld on February 29 and March 1 1956 Briefs

were filed on March 23 and 27 1956

The folowing is a statement of evidentiary facts basic facts and

t4e ultimate findings and conclusions of the chief examiner on further

hearing
Evidentiary facts The record on further heaTing establishes the

following facts

1 The principal shipper of explosives from the Northwest to the

Philippines is the du Pont Company Its witness herein called by
PFEL was U J Cook manager of its San Francisco export office

du Pont manufactures and ships explosives from its plant located on

tidewater at du Pont Washington near Tacoma Ninety percent of

the shipments are dynamites and accessories such as caps fuses and

detonating devices The balance are nonexplosives such as wire and

blasting lagents tincluding nitramon which is manufactured e1e

where Normally explosives and nonexplosives are shipped together
h y are used chiefly in the operation of mines which are vital to Phil

IppIne economy
2 du Pont ships to approximately 25 receivers at nine island des

tinations The Philippine Constabulary limits the amount receivers

pan store which is estimated to vary from 15 to 300 tons The Con

stabulary requires mining companies to file monthly storage reports
and is said to be unwilling to permit discharge of explosives until after

1 The order also states tbat the Board may modify its findings of fact ormakp new find

Ings by reason of the additional evidence taken llnd may modify or set aside its order
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such reports are filed approximately the 10th of each month s Also
the cost of inventory maintenance limits storage Therefore receivers
desire to receive small shipments on a relatively frequent basis

3 du Pont also ships explosives occasionally to other countries in
the Far East to Hawaii Alaska and Central and South America
where it encounters domestic and foreign competition In the Philip
pines which is its principal market it faces potential competition
from Japan and active competition from plants in the San Franicsco

Bay region which have a minimum of two PFEL sailings per month
available from San Francisco to the Philippines Witness Cook
stressed the importance of satisfactory transportation service in meet

ing competition with at least two regular sailings monthly Hetesti
fied that his customers specify approximately a 2 week period for

delivery in early April or mid April or late April for instance
that if only monthly service were available out of Puget Sound con

sequent delays would force consumers either to buy from du Ponts

competitors who have fortnightly service or to suspend operations
that without equalization through San Francisco du Pont would be

forced to market its products at a substantial cost disadvantage and
that the du Pont works in Washington has been a marginal operation
dependent on a substantial volume 6f export business without which
it might have to close down

4 Vessels carrying explosives are not permitted to call at general
cargo docks here or at destinations They load explosives at desig
nated anchorages and if general cargo also is to be loaded or dis

charged it is necessary before entering port to off load the explosives
proceed to thegeneral cargo dock for loading or unloading then return
to the explosive anchorage for reloading explosives This is a costly
impractical and unsatisfactory operation both from the carrier s and
receivers standpoint The nonexplosive items shipped are not subject
to these restrictions and may be shipped on any liner vessel

5 The present movement of explosives under equalization is from
du Pont Washington via truck or rail to an explosives dock on San
Francisco Bay Giant California There it is placed in portable
magazines or vans provided by PFEL and barged to PFEL vessels
for shipment direct to the Philippines PFEL absorbs the cost of

barge service and of transfer from rail or truck to barge Use of vans

results in greater safety improved handling and better condition of

I This information was conveyed to Cook in letters from Macondray Co Inc du Pont s

PhUlppine agent and a dealer in explosives Cook was unable to state what the storage
limits were and did not know the financial abUlty of any receivers to maintain an invest
ment in stock Macondray also stated that receivers require three to four saiHngs a

month
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shipments upon arrival Normally shipments go direct to Manila

and within one to 5 days are transshipped to outports du Pont has

no interest in whether PFEL delivers directly or by transshipment
so long as the receiver is satisfied Absent equalization the movement

would be either direct from du Pont Washington by vessel to the

Philippines or from du Pont by barge or vessel to Blake Island an

chorage outside of Seattle thence by vesseldirect to the Philippines
du Pont is satisfied with PFEL s service and wishes to continue using
it under equalization

6 PFEL effects equalization by refunding to du Pont the costs

incident to delivery ofexplosives from du Pont Washington to along
side vessel at San Francisco less a flat amount of 10 96 regardless
of the volumeof the shipment This is stated to be the cost to du Pont

of diesel oil which would be used by du Pont s towing equipment in

moving the cargo about 40 miles from plant to Blak Island Witness

Cook knew nothing about the kind of boat that would be used by du

Pont to move the cargo to Blake Island what crew would be used

the distance involved or what the cost of such carriage would be

PFEL s Traffic Manager as similarly uninformed but he testified he

was satisfied that the 10 96 figure was proper after checking the

expense with du Pont s main office 4 Equalizatwn payments based

thereon have been made since 1953 and have been approved by the

Pacific Westbound Conference of which PFEL is a m mber Actual

shipments of explosives have moved from du Pont Washington to

Blake Island by Puget Sound Freight Lines a common carrier for

shipmentto Alaska Its tariff rate for such service effective August
17 1955 was 94 per 100 pounds or 18 80 per ton There are other

barge lines or contract carriers which might be able to arrange for

such carriage at differing rates

7 The following table shows du Pont s cargo in revenue tons
carried by PFEL in 1955 to the Philippines

4 He stated that du Pont owned the equipment and paid the employees which would be
ot111zed and that 10 96 would be the extra cost of delivery irrespective of the numbez
of tonsmoved or time of year shipped
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TABLE

Sailed San Fran
Philippine out ports

Arrived Ma Total

cisco nila tons
1 2 3 4 5 6 7 8

Jan
14

Jan 3L X 95

Jan 22 Feb 6 X X X 65

Feb L 00 Feb 5 IX X 92

Feb llu u Feb
28

X X X 410

Mar 21 Apr 6
IX X 292

t e iL May 15 X X X X X 295

June26 X X X 320

June 3000 July
8

I X 48

uly 22 Aug 7 X 21

Sept 2 Sept
22

X X X X X X 270

Sept
18

Oct 2 X 21

Sept 30 Oct 15 X IX X X 237

Oct 6 Oct 30 X 246

Nov 3 Nov 19 X 04

Nov 14 Dee 2 X 379

Nov 26 Dee 12 00
X 2 7

Dee
28

Jan 12 X X X X X X X 314

TotaL c
3 069

I First port of call at San Fernando Col 1 Shipments to other outports transshipped from Manila

which was first port of eall
2 Not equalized because shipments were either nitramonor did nt qllalify under Rule 2

8 This table reveals the following significant facts The volume

ofshijnnents is slightly over 3 000 tons 5 averaging approximately 180

tons per shipment Shipments ranged from 1 to 50 tons up to 300 to

400 tons Vith the exception of four direct shipments to San Fer

nando Col 1 all other shipments to outports were transshipped
from Manila which had 13 direct calls Equalizat ion wasnot accorded

on four shipments Of the 13 remaining shipments which were ac

corded equalization three alnOUl1ted to less than 100 revenue tons 6

six went to Manila nine to San Fernando six to Jose Panganibon
Col 2 and not over four went to any other outport Witness Cook

conceded that no one receiver would require two sailings a month but

he maintained that because of the number and scattered location of

receivers it was impossible to coordinate their requirements for shIp
ment and that the receivers as a group sometimes require more than

one sailing a month The Boari in its Report on page 18 found that

a greater frequency than one was required Of the 13 shipments
equalized three arrived on or before the 6th of the month and three

arrived on the 26th 28th and 31st Ifone to five days are allowed for

transshipment the indication is that most of these six shipments would

have arrived at final destination prior to the 10th of the month

II The volume for 1955 is about 20 percent greater than in 1953 and 1954 and is sub

stantially the volume forecast for 1956 Included in the 3 069 tons is352 tons of nitramon

which normally does not move from du Pont

e There were also 13 shipments made in 1953 three of which amounted to less than 100

revenue tons
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9 du Pont has billed PFEL for equalization on the shipments of

November 3 and 14 and December 28 1955 in amounts averaging
slightly over 30 per revenue ton These moved after the Board s

Report and Order herein of October 12 1955 which condemned the

practice of equalizing on explosives
1 PFEL has continued to offer

equalization on explosives despite a ruling from counsel for the Con
ference that it was prohibited by the Board s order PFEL has not

reported to or secured approval of the Conference for such equaliza
tion despite the tariff rule so requiring 8

10 No shipments of explosives have been made by du Pont to the

Philippines between the last voyage shown in the Table December 28

1955 and date of further hearing February 29 1956 The next ship
ment wasscheduled to be made via PFEL on March 16 1956 approxi
mating 250 tons The only other shipment on order was for 27 tons

11 The Board s finding that there was an admission by PFEL
of adequate nonconference service for explosives from the Pacific

Northwest to the Philippines was based upon the prior testimony of
witness L G Dunn Upon further hearing he testified that there was

no nonconference service including tramp service at the time he origi
nally testified now or since WorId WarII 9 Ithat he did not intend in
his prior testimony to admit or state thatthere was and that now there
is not adequate scheduled service by conference vessels from the Pacific

Northwest Hjs testimony as to inadequacy of the service is not only
unrebutted but is confirmedby other witnesses

12 During 1953 1955 all vessels whatever their routing which

called at the Pacific Northwest and thereafter called at the Philippines
averaged 2 2 to 2 6 s3Jilings per week the U S flag sailings
averaging approximately one a week10 However none of these sail

ings wasdirect to the Philippines except those of Java Pacific Hoegh
Line Java Pacific a foreign flag line which provides a direct

monthly sailing from the Northwest to the Philippines Hdwevell its

7 The Board s Rrport found thepractice and so much of Article 4 of the basic agreement
and Rule 2 which authorized the practice to be unjustly discriminatory and unfair as

between ports within the meaning of Section 11 of the Shipping Act 1916 Its otder

disapproved the Article and Rule insofar as they authorized the practices found unjustlr
discriminlitory and unfair

8 PJ1ELs Traffic Manager testified that there was conflicting opinion as to the lltl4tus
of equalization that the Boarcrs ord r requh ed the Conference to amend the tariff rul s

that no such amendment had been approved by the Board and the rules as to equalization
remained unchanged He had doubt as to the effective date of the Board s di8approy 1

of Rule 2 and Article 4 insofar as they authorized the condemned equalization
9 He stated there was an attempt to establish a nonconfercnce service 5 or 6 years ago

which failed after one or two sa1llngs
10 The Board on page 12 of its Report took official noti that Outbound sailings calling

at Pacific Northwest ports enroute Ph1lippines average about four per week and these
are dividedabout equally between Untted States flag and foreign flag ships

5 F M B



124 FEDERAL MARITIME BOARD

last port of loading after leaving Puget Sound is Vancouver British

Columbia ll

13 Java Pacific s service was instituted in 1950 and wasscheduled

tosail last from Seattle in anticipation ofhandling du Pont s dynamite
shipments direct This schedule was changed i 1953 to serve Van

couver last because offailure to secure du Pont s dynamite and because

of theheavier movement offlour from British Columbia Java Pacific

is experienced in and its vessels are capable of handling dynamite It

would use built in powder rooms which its witness E L Bargones
conceded would not be the most economical or safest way of handling
dynamite However this method would comply with Coast Guard
rules Java Pacific has solicited this cargo and desires to handle it

now Bargones who appeared under subpena testified that if the

dynamite traffic could be secured Java Pacific after loading at Van

couver would proceed to Blake Island for loading a matter of 65 miles

d viation and proceed direct to the Philippines without calling at

Seattle
14 Following the Board s order of October 12 1955 representa

tives ofdu Pont including Cook and ofJava Pacific including Bar

gones met in November 1955 at du Pont s request to consider the

dynamite traffic Bargones testified that after du Pont stated the

conditions of shipment Java Pacific offered to handle the business

and based on its monthly service undertook to give service identical

to that being furnished by PFEL that it would carry small as Yell
as large shipments and would deliver either directly or by transship
ment to the outports Bargones testified that Cook told him that Java

Pacific s monthly service wasmore than adequate that sailings every
two or three months might be all right but that du Pont desired to

have nothing less than quarterly sailings Bargones further testified

that there was no reference to the fact that r ivers might require
delivery after the 10th of the month Cook testified that he did not

recall discussing the time ofmonth the Java Pacific vessels were sched

uleto arriveP

15 Witness Cook testified the meeting was only exploratory that

he might have expressed the opinion that monthly service would be

satisfactory but that after discussing the matter with du Ponts people
in the Philippines nd going over the records it was concluded that
du Pontrequired at least two sailings a month to be competitive He

conceded that if Java Pacific s service should prove inadequate it

U Over two thirds of lt arrivals at Manila ring 1953 1955 ve been prior to the

lotb of Ule Dlonth
11 PFEL s Tramc Manager did not recall any speclfic Instructions from du Pont requiring

that arrivals of Its cargoes be after the 10th of the month
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could be supplemented by use of PFEL s service However he was

opposed to splitting up shipments among two or more carriers stating
that with the fluctuating volume of shipments a carrier must be given
both the bitter and sweet to sustain an economical operation and to

insure to the shipper a continuous service
16 The only U S flag lines sailing from the Northwest to the

Philippines are American 1ail Line A 1L every 10 days and
States Steamship Company States monthly To the Philippines
A ILgoes via Japan States via California ports Their representa
tives who appeared under subpena testified they would not be inter
ested in this traffic unless assured of substantial minimum shipments
AML 450 tons and States 400 500 tons To participate they would
either have to reschedule their sailings or off load and reload the dyna
mite at each interveningport

Basic facts derived from the foregoing recital are as follows
17 Whether witness Dunn for PFEL admitted adequacy ofservice

is beside the point in view of tlfis record which establishes the fact
that the vitness did not intend to make such admission also the fact
that there vas not at the time of the prior hearing nor has there

been since any nonconference or tramp service or any scheduled
conference service adequate for the shipment of explosives from
Seattle Blake Island or Portland to the Philippines This finding is
based upon the undisputed testimony on further hearing that direct
service is required but that it YUS and is nonexistent

18 No requirement is shown for the necessity of more than one

monthly sailing for the explosive traffic involved The case for two

or more sailings rests mainly upon the alleged limitations on storage
imposed by Philippine authorities the natural desire of receivers to

limit their investment to minimum inventories the fear that San Fran
cisco competitors with more sailings available may capture the Philip
pine market and the selfserving statements of du Pont s agent in the

Philippines Macondray whose demand for three to four sailings
seems exaggerated compared to the more modest claims of witness

Cook Giving all possible weight to these considerations the fact re

mainsthat the testimony as to storage limitations is vague unsubstan
tiated and unconvincing Moreover the desire of receivers to keep
down their capital outlay and the fact that San Francisco competitors
have a more advantageous location are not controlling factors in de

termining adequacy of service fiom Northwest ports The actual

experience for 1955 shows 13 equalized shipments of widely fluctuating
volume a maximum of four six and nine going to individual ports
Note also the time lapse of 2 months between shipments during the
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first quarter of 1956 While there is an indication by Cook in a state

ment to Bargones that a monthly service or perhaps a quarterly serv

ice would suffice Cook later changed his mind after talking to his

people in the Philippines and going over the records But presumably
the record he consulted was of past performance see Table which

he projected for 1956 as to volume and presumably he expressed the

views of his people including Macondray in his testimony all of

which has been analyzed and considered above

19 The service of Java Pacific with a monthly sailing from Blake

Island direct to the Philippines would be adequate for du Pont s

exp osives traffic without the need for any equalization The record

is convincing that Java Pacific is ready able and willing to commit

its vessels to this service PFEL points out that Java Pacific s vessels

arrive in the Philippines before the 10th of the month and therefore

prior to the time when monthly storage reports are made by mine

operators to the Constabulary This it contends would render the

service inadequate because of consequent difficulties in securing dis

charge permits from the authorities due to the lack of such reports
This argument appears to come as an afterthought supplied by
Macondray s letter in view of the fact that time of vessel arrival

was not mentioned as a condition of shipment in the negotiations
between Cook and Bargones during which it was indicated by Cook

that Java Pacific s service would be adequate PFEL s Traffic Mana

ger had no knowledge of such condition Also Cook testified that

receivers specify a two week period for delivery which could be made

in the early middle or late part of the month Even PFEL s service

which is admittedly satisfactory does not follow a consistent pattern
of arrivals after the 10th of the month Therefore it must be con

cluded that if the receivers of explosives in the Philippines have any

preference for delivery at a particular time in the month it is only
partially a factor to be taken into consideration in determining ade

quacy of service Finally PFEL argues that Java Pacific s service

would not be adequate because it lacks the portable vans or magazines
used by PFEL However this does not appear to be a significant
factor in determining adequacy since Java Pacific s method of han

dling explosives complies with Coast Guard rules

20 Equalization on explosives as practiced in the past by PFEL

has obviously resulted in overpayments to du Pont the extent of which

cannot be determined here Manifestly a flat charge of 10 96 a

factor used in the equalization for barging quantities ranging from

40 to 400 tons a distance of 40 miles is absurdly low This follows from

the fact that such charge does not reflect any direct cost of labor andt5
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equipment 31so the fact that the regular common carrier charge for

such service is 18 80 per ton The testimony in support of this flat

charge was extremely vague and was unsupported by any first hand

knowledge of the operation which it was supposed to cover

21 PFEL has continued to offer equalization on shipments of ex

plosives since October 12 1955 the effective date of the Board s Order
and has failed to file any report thereof to the Conference as required
by Rule 2 of the conference tariff The evidence is not clear that the

amounts billed by du Pont have been paid but such payment would

violate the plain terms of the Order Inextenuation of PFEL s course

it must be said that the Board s order condemning equalization on ex

plosives wasbased upon a mistake of fact namely its erroneous finding
that there was adequate service from Northwest ports See Find

ing 17

22 Public Counsel contend on brief that the Board s prohibition
of equalization maybe circumvented by unlimited transshipment and

suggest that the Board clarify its Report page 21 on emergency trans

shipment This is dealt with hereafter

Ultimate findings and conclusio11s
23 The practice ofeqnalization on explosives from du Pont vVas11

ington has been justified on the basis of services as scheduled during
and since the prior hearing except to the extent of over equalization
jndicated in Findings 6 and 20 However such practice would not be

justified should Java Pacific institute the service for explosives traffic

which it proposed at the further hearing See Findings 3 ilnd 19

24 The Report and Order of the Board herein issued October 12

1955 should be modified to reflect the findings of fRet and conclusions

made herein

The foregoing is the initial decision of the examiner ill this matter

Exceptions thereto have been filed by complainants Public Counsel
and PFEL Replies have been filed by compla inants and PFEL

Exceptions and recommended findings not discussed in this report nor

reflected in our findings or conclusions have been given consideration
and foundnot justified

Exceptions of cmnplainant and Pnblic Oonnsel Complainn nts ex

ept principally 1 to the admission of certain letters in evidence and

to the amount of credence although slight given by the examiner to

the contents of those letters 2 to the examiner s finding that witness

Bargones conceded that Java Pacific s method ofhandling explosives
would not be the most economical or safest way of handl ing clyna

mite and 3 to the finding that there is not now adequate direct

service for shipment of explosives from du Pont Washington
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We reject the first principal exception As we have recently indi

cated in Practices of Fabre Line and Gulf Mediterranean Coni 4

F M B 611 1955 the Administrative Procedure Act permits the

introduction of hearsay evidence in agency proceedings subject to the

requirement that rules or orders issued by the agency be supported
by reliable probative and substantial as distinguished from hearsay
evidence Since the examiner found contrary to the proposition for

which the letters were offered namely that more than one sailing per

month is necessary to meet the needs of the dynamite shipper we con

sider complainant s argument to be moot

The same disposition may be made of the second principal exception
The examiner ultimately found the difference in handling methods to

be insignificant to a determination of adequacy in view of the fact

that Java Pacific s handling methods comply with Coast Guard safety
regulations The exception is moot

In its third principal exception however in which Public Counsel

joins complainant argues that while it is literally true that Java

Pacific has not actually provided direct sailings from Puget Sound
to the Philippines since 1953 it has at all times since 1950 when it first

instituted the direct service been available to handle the dynamite
shipments in question Inthis regard Public Counsel argues that the

record clearly shows that Java Pacific is not only now ready
able and willing to commit its vessels to this service but has continu

o usZy been reaely nble and willing to do so for a number of years in

the past emphasis in text Public Counsel further argues thtt Java

Pacific s present failure to serve Blake Island last has been caused by
PFEL s contillned eqnalization and Java Pacific s resnltant inability
to obtain the cargo Inadeqnacy so caused it is argued is not in fact

inadequacy at all
Te agree that the present lack of direct service by Java Pacific has

been caused in part by the practice of equalization We must find

however a present inadequacy of direct service for carriage of dyna
mite from Blake Island to the Philippines Had it not been for

PFEL s disregard of the Board s order by continuing to ship du Pont

explosives through San Francisco Java Pacificwould in all probability
presently provide a direet service as its solicitation of these cargoes

iubsequent to our order clearly indicates The fact remains that tT ava

Pacific discontinued its direct service to the Philippines in 1953 and its

present last outbound port of call is Vancouver B C rather than

Seattle or Blake Island We must therefore sustain the examiner s

conclusion although the present inadequacy has been cansed in part

by PFEL s equalization on dynamite shipments Ve will leave the
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record open for a period of 30 days however within which we will

expect Java Pacific to give assurances of its ilitention to initiate im
mediate and regular direct service As evidence of an intention to

adjust its sailing schedule to provide Seattle Blake Island or du Pont
as its last outbound call we will accept a revised tariff or schedule re

flecting the adjustment If its sailings are to be so adjusted we will
by order prohibit PFEL from equalizing on explosive shipments origi
nating in the Northwest except when special conditions exist

Ernceptions of PFEL Although PFEL concurs in the examiner s

conclusion that direct service from Puget Sound to the Philippines
is inadequate it has filed seven exceptions to the initial decision
Those exceptions and our position thereon are as follows

1 PFEL excepts to the examiner s conclusion that the practice of

equalizing on explosives from du Pont would not be justified should
Java Pacific institute the service for explosives traffic which it pro
posed at the fu ther hearing Such a finding it is urged is beyond
the scope of the January 9 1956 order of the United States Court of
Appeals supra of our order ofJanuary 25 1956 and of the complaint
herein which involves past equalization practices In any event
PFEL further maintains that the examiner erred in finding a monthly
sailing adequate to meet shipper needs

PFEL s view appears to require a conclusion that we are rigidly
limited in our findings and conclusions by the precise language of a

complaint or order of remand regardless of the facts which may be

developed and argued by the parties to the proceeding
We do not share this view of our duties under the Shipping Act

1916 the Act In our view we would be remiss in our duties if

assuming actual direct service by Java Pacific we did not act ing on

this record prevent continued unlimited equalization on dynamite by
PFEL As stated in Ohesapeake db O Ry 00 v United States 11
F Supp 588 592 1935 in discussing an Interstate Commerce Act

provision similar to our section 22

after a complaint is filed before the commission it becomes the duty
of the commission to investigate the complaint and take proper action upon
its own motion I I its powel is not restricted by the issues raised on the
complaint provided ll that the respondent had full opportunity
to make its defense

It is the duty of the commission to look to t he substance of the complaint
rather than its form and it is not limited in its action by the trict rules of plead
ing and practice which govern courts of law

This Board like other administrative agencies has an affirmative

duty to investigate as well as to decIde in consonance with its posi
tion as trustee of the public interest in matters within its jurisdiction
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See Federal Oomm n v Broadcasting 00 309 U S 134 1940
United States v Morton Salt 00 338 U S 632 1950 vVe cannot

discharge that duty by ignoring an unjust discrimination vhich will

according to the facts in this record exist if Java Pacfic should resume

its direct service from Puget Sound to the Philippines We must
rather inform ourselves as to whether Java Pacific will reinstitute its
direct service It is clear that this complaint in substance has sought
our aid to correct a loss of traffic to the Pacific Northwest and in addi
tion to prevent future traffic losses Continued unlimited equalization
ofdynamite if adequate service becomes immediately available would
result in such a loss of traffic to Blake Island a Puget Sound port

PFEL further urges that there can be no unjust discrimination be
tween ports when in fact the explosives traffic involved has not moved
and will not move through the complainant ports sic of Seattle
irrespective of the outcome of this case and there is no evidence of any
port interest adversely affected by equ lization on explosives The

argument is without merit as we found in our earlier report the traffic
would move but for equalization through Blake Island which is the

explosives loading area for vessels calling at Seattle Blake Island
whether or not within the port area of the Port of Seattle has suffered
and will continue to suffer a loss of traffc Our jurisdiction under sec

tion 22 ofthe Act does not depend on whether complainant rather than
another is injured Isthmian S S 00 v United States 53 F 2d 251

S D N Y 1931

2 PFEL excepts to the examiner s finding that no requirement is
sho vn for the necessity of more than one monthly sailing urging that
we found in our earlier report that a greater frequency was needed
This further hearing has been held on that precise question among
others and a full record developed PFEL presents no arguments of
fact which have not been considered by the examiner and none which
would justify reversing his finding in this respect vVe find that the
examinercorrectly evaluated the evidence on this issue and will accord

ingly modify the contrary discussion in our earlier report but with
the qualification that in the event a shipper is unable to obtain space
for a specific shipment ofexplosives by a direct sailing ofa conference
member from a terminal through which such explosives would nor

mally move at a date which will meet the needs of such shipper or

his consignee equalization will be permitted on sueh shipment pro
vided the shipper certifies to the conference the need for space at such
date and gives 48 hours after the reeeipt of such certification for the
conference to name a conference carrier which will provide space on

a direct sailing which will meet the shipper s need
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3 PFEL excepts to the finding that Java Pacific s monthly service

would be adequate for du Pont s explosives traffic urging that Java

Pacific has made no firm commitment to reestablish its direct Puget
Sound Philippines service and that the examiner erred in rejecting
evidence tending to show that Java Pacific s service would be inade

quate A proper finding it is stated would reflect the desire of receiv

ers to have delivery after the 8th or 10th day of the month the fact

that PFEL loading methods are superior and the desire of receivers

to keep down capital outlay
We ourselves will ascertain whether or not Java Pacific will re

institute its direct service in spite of the fact that the evidence over

whelmingly indicates its intention to do so The findings considered

proper by PFEL appear to us as to the examiner to be entitled to

little weight First the evidence indicates that buyers presently re

ceive delivery after transshipment prior to the 8th or 10th of the

month in a large number of instances next the handling methods of

both PFEL and Java Pacific are acceptable to Coast Guard require
mentswe have no concern here with the comparative merits of each

within that acceptability and finally we can see little difference even

if relevant to the issues between the capital outlay necessary to take

advantage of 11 sailings and the outlay involved in 12 shipments
However in paragraph 2 next above we have set forth conditions

which will permit equalization in the event a shipper is unable to

obtain space for a speci fic shipment of explosives by a direct sailing
of a conference member from a terminal through which such explos
ives would normally move at a date which will meet the needs of such

shipper or his consignee
4 PFEL s fourth exception that no injury to Seattle has been

shown has been answered elsewhere in this report as well as in our

original report
5 PFEL next urges in substance that we should not invoke our

jurisdiction solely in aid of Java Pacific a foreign flag carrier Ve

take this to be an argument that discrimination between ports through
equalization is justified if the carrier serving the port is foreign flag
Ve cannot accept such an argument First this proceeding was ini

tiated by complaint of the Northwest ports and not of Java Pacific

l ore important however American flag carriers and the commerce

of the United States are not promoted by quasi judicial discrimina

tion against vessels of other nations nor does the Act contemplate
such discrimination Our decision here under the Act may in no

way differ from the decision which ould issue were Java Pacific the

equalizing carrier and PFEL the carrier unable to procure cargo

because of equalization
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6 PFEL agrees with the examiner that his findings on over

equalization are beyond the scope of the remand and excepts to and
demands deletion of the findings made in this regard It is further

urged that the examiner s findi g that PFEL has equalized on dyna
mite shipments in violation of our October 1955 order should be dis

regarded in view of his ultimate finding that a equate service is not

available Little discussion accompanies these exceptions
Ve disagree that the matter of overequalization is entirely beyond

the scope of the remand although we agree that the question of

whether PFEL and or d Pont have violated section 16 of the Act

since 1953 by giving or receiving respectively transportation at less

than the regular freight rates which would otherwise be applicable is

beyond the scope of this proceeding Accepting the assertion that

du Pont and San Francisco shippers are keenly competitive the fact

of overequalizatioll if established would go a long way toward ex

plaining du Pont s desire for continued equalization and the com

petitive advantage thereby acquired its assertion that it needs more

than a monthly service and its reluctance to utilize Java Pacific s

services although it has indicated to Java Pacific that it considers

that line s services to be satisfactory Moreover while such a find

ing would have no bearing on the affirmative conclusions of our earlier
report and accord ingly cannot alter the determinations of our report
and order presently under judicial review it would necessitate modi

fication of that portion of our report which considers the relief af

forded complainants under ection 15 of the Act to have rendered
moot the alleged violations of sections 16 and 17 We accordingly
will modify the el1 rlier report by stating the question of violation by
PFEL of sections 16 an 17 will be made the subject of a separate
Board investigation In view of the indication in this proceeding
that other lines also equalize on explosives originating in du Pont but

shipped out of San Francisco we will join as respondents in the

contemplated proceeding any other line which may have equalized
under similar circumstances

7 Finally PFEL excepts generally to the failure to find facts as

requested in its brief to the examiner directing attention specifically
a that the record does not support a finding that dynal1ite ship

ments were a factor in the institution or suspension of Java Pacitlc s

direct service b that the examiner erred in failing to find that it is

impracticable for du Pont to divide its shipments among two or more

carriers a necessity which will arise if equalization is not permit ed

on all shipments and c that the examiner failed specifically to find

that the Boarj erred in officially noticing that outbound sailings
5 F M B
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calling at Pacific Northwest ports en route Philippines average about

four per week

Proposed findings and conclusions of PFEL as well as those of

other parties hereto which are not specifically or implicitly included
in the initial decision r in this report have been considered and

found unrelated to material issues or not supported by the evidence

On the specific matters raised in thisexception we have the follow

ing comments

a The testimony of witness Bargones does support the chief

examiner s finding concerning the influence ofthe dynamite shipments
on Java Pacific s service In the light of the examiner s and our ul

timate finding that equalizat on on dynamite shipments prior to our

October order has been justified by an inadequacy of direct service
from Puget Sound to the Philippines whatever the cause of the in

adequacy we fail to understand the relevance of the PFELexception
b No valid reason has been shown for finding that it would be

impractical to divide shipments between Java Pacific and PFEL if

in the future du Pont should require more than one sailing permonth

We do not consider the shipper s desire to hold a hammer over the

carrier s head 2 to bea valid reason

c The examiner did correct the Board s error in taking official
notice of service to the Philippines by finding the correct number of

sailings foreign and American flag In addition to adopting the ex

aminer s finding in this regard we will modify our earlier report by
substituting for the word Philippines appearing at line 18 4

F M B 672 the words far eastern ports
Another matter in relation to our earlier report has been brought

to our attention by Public Counsel While the conference chairman

in the earlier proceeding indi ated that transshipment 3 between ports
is effected by conference carrIers only in rare circumstances it ap

pears that since our earlier report the conference is of the view that

any carrier serving both areas may absorb without limit the trans

portation costs of cargo originating in the northwest area and ship
such cargo to and from San Francisco Public Counsel urges that

while the earlier report at page 678 obviously intended to limit
transshipment to emergency situations the Board s condemnation of

2Transcript p 739
I The movement from the carriers dock orterminal at the first place of dellvery of the

cargo to the carriers dock or terminal at which the vessel loads the cargo It Is exer

cised when carriers may be for operating reasons or other reasons don t call at ports that

they had originally scheduled to call and cargo they may have received can then be

ought to a subsequent port TR 11 P ge 27 Publlc Counsel brlef dated March

27 19M
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unjustified equalization is presently being thwarted by transshipment
For this reason it is urged the earlier repori should be clarified

While the record does not entirely bear out Public Counsel s state

ment that the Board s condemnation of unjustified equalization is

presently being thwarted by transshipment we feel that since this
situation may arise it is advisable to point out that the diversion of

cargo from a port through which it would normally move would be

unjustly discriminatory and unfair between ports within the mean

ing of section 15 of the Act and detrimental to the commerce of the

United States as contrary to the principles of section 8 of the Mer

chant Marin Act 1920 if accomplished by transshipment to the same

extent as if accomplished by equaliz ation
In consonance with the foregoing we hereby adopt the examiner s

initial decision as supplemented hereby and except as inconsistent

herewith We conclude
1 The practice of proper equalization under the tariff rules on ex

plosives from du Pont Washington has been justified on the basis of

an inadequacy of scheduled direct steamship service from Puget
Sound to the Philippines and will continue to be justified until such

time as direct approximately monthly sailings are provided
2 A regular direct servic from Puget Sound to the Philippines

with a frequency of approximately one sailing per month would be

adequate to meet the normal needs of shippers of explosives from that

area

3 In the event a shipper is unable to obtain space for a specific
shipment of explosives by a direct sailing of a conference member

from a terminal through which such explosives would normally move

at a date which will meet the needs of such shipper or his consignee
equalization will be permitted on such shipment provided the shipper
ceriifies to the conference the need for space at such date and gives 48

hours after the receipt of such certification for the conference to name

a conference carrier which will provide space on a direct sailing which

will meet the shipper s need

4 PFEL s equalization on explosives may hav resulted in over

payments to du Pont A separate proceeding will be commenced to

determine whether the PFEL overpayments if made aTe in violation

of the Act

5 Our prior report is modified by eli ination of the foll9wing
language at page 676

although a greater fr 1iency is required to meet shippers needs PFEL

admits however that nonconference vessels are able to provide the necessary
service from the Northwest Further since it is admitted that there is no

inadequacy of service to accommodate this cargo but merely an insufficient
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number of conference sailings we conclude thlt the conference has not justi
fied the prima facie discrimination against the Seattle area which is inherent

in the practice of equalizing inland transportation costs of moving this cargo

to San Francisco

The earlier report is further modified by clarification of the passage

relating to transshipment and by substitution of far eastern for

Philippines as hereinbefore set out

The record will be held open for 30 days within which time we

will expect Java Pacific to advise us whether it has adjusted its sail

ings toprovide Blake Island in Puget Sound as its last call on direct

sailings to the Philippines An appropriate order will be entered at

that time

BoardMember Stakem did nottake part in this decision
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 10th day of September A D 1956

No 723

CITY OF PORTLAND OREGON ET AL

v

PACIFIC WESTBOUND CONFERENCE ET AL

The Board having served its Report on Further Hearing herein on

July 20 1956 which report is hereby referred to and made a part
hereof in which the record was held open for 30 days within which
time Java Pacific Hoegh Lines was to advise the Board whether it
has adjusted its sailings to provide Blake Island in Puget Sound as

its last call on direct sailings to the Philippines and
It appearing That the practice of proper equalization under the

tariff rules on explosives from du Pont Washington has been justified
on the basis of an inadequacy of scheduled direct steamship service

from Puget Sound to the Philippines and that such practice will con

tinue to be justified until such time as approximately monthly direct

sailings areavailable and
It further appearing That a regular direct service from Puget

Sound to the Philippines with a frequency of approximately one sail

ing per month would be adequate to meet the normal needs of shippers
ofexplosives from that area and

Itfurther appearing That on August 7 1956 the Board was for

mally advised that Java Pacific Hoegh Lines will make calls ap

proximately monthly at Blake Island when explosive cargo in any

quantity is offered and in such cases Blake Island will be the last

loading port prior toproceeding directly to Philippine Island ports of

discharge
It irJ ordered That equalization on explosives from du Pont Wash

ington to Philippine ports is no longer justified
I 5 F M B



It is further ordered That in the event a shipper is ullable to obtain

space for a specific shipment of explosives by a direct sailing from a

terminal through which explosives would normally move at a date

which reasonably will meet the needs of such shipper Qr his consignee
equalization shall be penniotted on such shipment Provided That the

shipper certifies to the conference the need for space on such date anq
allows 48 hours after receipt ofsuch certification for the conference to

name a conference carrier which will provide space on a direct sailing
which reasonably willmeet the shipper s need

By theBoard

SEAL Sgd A J WILLIAMS

Seoretary
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