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1 Isthmian Lines Inc is operating n existing serVlce in its westbound
round theworld service to the extent of 21 sailings annually and seCtion
605 c of the Merchant Marine Act 1936 as anien ded is not a bar to the
award of subsidy to Isthmian for this service

2 Without the cargo carryings of approximately 7 sailings per year inaddition
to the 21 existing sailings of Isthmian Lines Inc the service provided by
vessels of United States registry in the westbound round the world service
of Isthmian would be inadequate and section 605 c of the Merchant
Marine Act 1936 as amended is not a bar to the award of sU idY to
Isthmian forsuch additional 1 sailings

8 Including the cargo carryings of the 21 exl ing anmw l sailings of lsthmian
Lines Inc and the 7 additional annual sailings service provided by ves
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sels of United States registry in the westbound round theworld service of

lSthm ian is ad ate and section 605 c of the Merchant Marine Act

1936 as amended is a bar to the award of subsidy for the operation of

vesselson sllch servicein excess of 28 sailings per year

4 The service provided by vessels of United States registry in the westbound

round the
wprldseFice ofAmerican PJesident Lilles Ltd is adequate and

section 605 c of ihe Mer iialt Mari1e Act 1936 as amended is a bar to

the award of subsidy to Amer can President Lines for the operation of ad

ditional vessels thereon

5 Inbound service provided by vessels of United States registry from theRed

Sea and Gulf of Aden to U S North Atlantic and California ports is in

a dequ t a d sfWtio 605 c of the Merchant Marine Act 1936 llS
amended is not a bar to the modification of American President Lines

operating differential subsidy contract for the operation of its ex sting

westbound round the world vessels in such service

6 Isthmian Lines Inc is operating an existing service in its India Pakistan

Ceylon service to theextent of 16 sailings annually and section 605 c of

the Merchant Marine Act 1936 as amended is not a bar to the award of

subsidy to Isthmian for tqisservice

7 Service pt vided by ves ls of United States registry in the India Pakistan

Ceylon service is inadequate to the extent of 8 sailings per year over the

16 annual existing sailings of Isthmian and section 605 c of the Mer

chant Marine Act 1936 as amended is nota bar to theaward of a subsidy

contract to Isthmian for the operation of such additional vessels thereon

Setion 605 c does interpose a bar to the award of subsidy for annual

sailings inexcess of 2

8 Isthmian Lines Inc is operating an existing service in its Persian Gulf

service to the extent of 14 sailings annually and section 605 c is not a

bar to the awardYf subsidy to Isthmian for this service

9 Neither Central Gulf Steamsh ip Corporation nor Am rican Export Lines

Inc isoperating an existing service in the Persian Gulf service

10 Service provided hy vessels of United States registry in the Persian Gulj

seryice is inadequate to the extept of 20 sailing per year over the 1

annual existing sailings of Isthniian but Section 605 c interposes a bar

to theaward of subsidy inexc s of 34 sailings per year

11 Continuation of Isthmian s Atlantic Gulf Hawaii service will not result in

unfair competition to any person firm or corporation operating exclu

sively in any domestic service and would not be prejudicial to theobjects

and policy of the Merchant Marine Act 1936 as amended Permission

to continue such service under section 805 a of theAct granted
12 CoIitfnuation by States Marine Corporation of Delaware of its intercoastal

service etw n United States Gulf ports and United States Pacific ports
will not result in unfa r cOlllpetition to any Person firm or corporation

operating exclus vely in the coastwise or intercoastal service and would

not be prejudicial to the obj ts and poliCY of the Merchant Maripe Act

1936 as amended rermission to continue such service under section

805 a of the clgranted
13 Continuation of Siate Marine s intercoastal Pacific coast to Atlantic coast

lumber service will not result n unfair competition to any person firm or

corporation operating excl iv IY in the coastwise or intercoastal fervice

and would not be ir j diCia1 to the objects and policy of the Merchant
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Marine Act 1936 as amended Permission to continue such service under

section 805 a of the Act granted

lIerman Goldman Elkan Turk Irving Zion George F Galland

apd Robert N Kharasch for IsthmianLin s Inc

Warner W Gardner and Vern J owntryinan for American Presideilt

Lines Ltd

Oarl S Rowe and James D Simpson for American Export Lines
Inc

Ronald A Oapone Robert E Kl ne Jr Joseph M Jones and

George Denegre for Central Gtllf Steamship Corporation
Odell Kominers and J Alton Boyer for Lykes Bros Steamship

Co Inc Weyerhaeuser Steamship Company Luckenbach Steamship
Co Inc

1
and Pacific Far East Line Inc WiUis R Deming and

Alvin J Rockwell for Matson Orient Line Inc and Matson N aviga
tion company John J O Oonnor and Richard W Kurrus for Is

brandtsen Company Inc and Ronlld A Oapone Robert E Kline

Jr and Russell T Weil for United States Lines Company inter

veners

Robert E Mitchell Edward Aptaker and Robert J Blackwell
as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohai1 man BEN H GUIJL Vice Chairlnan

THOS E STAKE Jr Member

By THE BOARD

Docket No 8 72

By application filed January 7 1957 as amended Isthmian Lines
Inc Isthmian seeks an operating differential subsidy on its w t
bound round the world service India Pakist n CeyIon service and
Persian Gulf service and requests the Board to make the findings
required under section 605 c

1 of the Merchant Marine Act 1936
as amended the Act

Applicant requests a single suosidy contract Covering the three
services with permission to interchang v els ftee y wlth a mini
mum of 24 and a maximum of 36 sailings a year in each service
Permission also is requested under section 805 a of the Act 2 to

continue operation of a joint service with Matson Navigation Com
pany Matson between United States Atlantic and Gulf ports and
Hawaii under Joint Service Agreement No 7707 5 approved by the

Board on October 18 1956 Appllcant further seeks permission
1 ee appendix A

II See appendix B
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under section 805 a for its parent company States Marine Corpora
tion of Delaware States Marine to continue two intercoastal serv

i Qne between United States Gulf ports and United States Pa

cIfio ports and too other confiped to lumber from United States

PMific ports to United States Atlantic ports as part of its tri
continent service

Docket No 8 74

By application filed April 17 1957 as aInended American Presi

dent Lines Ltd APL seeks an increase in the number of sub

sidized sailings under its operating differential subsidy agreement
from the present 24 to 28 a year to 34 to 38 a year in its westbound

round the world service by the employment of three additional

owned vessels and for the privilege of calling all westbound round

the world subsidized voyages at ports in the Red Sea and Gulf of

Aden Mediterranean Spain and theGlilf of Cadiz but not to

load cargo in Sp in for United States North Atlantic ports Ap
plicant requests the Bbard to make the findings required under sec

tion 605 c of the Act Section 805 a permission is requested for

the additional subsidized sailings to carry intercoastal cargoes
westbound

Docket No 8 75

American Export Lines inc EXpOlt by application dated

June 11 1957 as amended seeks amendment of its operating dif

ferential subsidy agreement by increasing the present 22 minimum

26 maximum sailings a year in its Line E India service Trade

Route No 18 to 34 to 50 sailings a year the additional 12 to 24

saili gs to provide service between United StateS Atlantic and Gulf

ports andl ports in the Persian Gulf Applicant requests the Board

to make the findings required under Section 605 c of the Act

Docket No 8 76

By application dated February 21 1958 as amended Central Gulf

Steamship Corporati n Central Gulf requests operating differen

tial subsidy for a minilllurn of 16 and a m ximum of 24 sailihgs a

year bet wOOJl United States Gulf and Atlantic ports and Trade

Route No 18 port 6n the Red S ea and Persian Gulf and in India
East Pakistan West Pakistan and Ceylon with the privilege of

calling at Beirut anq Port Said Applicant requests the Board to

make the findings requ4r under sectioI1 605 c of the Act

lhe four proceedings Were consolidated for hearing which was

held before an examiner between February 10 and April 4 1958
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In No S 72 interveners were APL Export United States Lines

Company U S Lines Lykes Bros Steamship Co Inc Matson
Orient Line Inc Matson Orient and Matson Navigation Co
Matson Pope and Talbot Inc and Weyerhauser Steamship Com

pany intervened to oppose applicant s request for section 805 a

permission Pope and Talbot Inc withdrew before hearing Veyer
hauser Steamship Company withdrew on March 10 1958 and Mat
son Orientlind Matson Navigation did not participate in the hearing

In No S74 interveners were Isthmian Export U S Lines Luck
enbach Steamship Co Inc Pacific Far East Line Inc PFEL and
Matson Orient PFEL was directedby the examiner to furnish appli
cant certain traffic data and on appeal therefrom we ordered com

pliance Upon failure to comply we then reconsidered and by order
of April 3 1958 denied the petition of PFEL for leave to intervene

In No S 75 interveners were APL Isbrandtsen Company Inc
Isbrandtsen Isthmian and Central Gulf and in No S 76 inter

veners were APL Isbrandtsen Isthmian and Export
In his recommended decision the examiner concluded and found

1 That Isthmian is operating an existing westbound round
the world service to the extent of 19 sailings annually within the
meaning ofsection 605 c of theAct

2 That the effect of the granting of an operating differential
subsidy contract to Isthmian for its westbound round the world
service would not be to give undue advantage or be unduly preju
dicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines

3 That section 605 c does not interpose abar to the award of

subsidy to Isthmian for its existing westbound round the world
serVIce

4 That present and authorized service provided and to be
provided by vessels ofUnited States registry in Isthmian s west
bound round the world service is not shown to b inadequate
within the meaning of section 605 c and additional vessels of
United States registry are not req ired to be ope ated in such
service in the accomplishment of the purposes and pol cy of the
Act

5 That section 605 c does interpose a bar to the granting of
an operating differential subsidy contract to Isthmian for the
operation of additional vessels in its westbound round the world
service

6 That present and authorized service provided an to be

pr vided by vessels United States registry in APL s westbound
5 F M B
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round the world service is not inadequate within the meaning of
section 605 c and that in the accomplishment of the purposes
and policy of the Act additional vessels should not be operated
thereon

7 That section 605 c does interpose a bar to the granting of
an operating differential subsidy contract to APL for the opera
tion of additional vessels on its westbound round the world

service
8 That Isthmian is operating an existing service of 15 sail

ings anmially between United States Gulf and Atlantic ports and
ports in India Pakistan and Ceylon within the meaning of sec

tion 605 c and that the effect of granting an operating differen
tial subsidy contract to Isthmian for this service would not be to

give undue advantage or be undlJly prejudicial as between citi
zens of the Unit d States in the operation of vessels in competi
tive services routes or lines

9 That Isthmian is not operating an existing India Pakistan
Ceylon service to the extent of the nine to 21 additional sailings
here requested within the meaning of section 605 c

10 That present United States flag service in the India Paki
stan Ceylon service is inadequate within the meaning of section

605 c and in the accomplishment of the purposes and policy
of the Act additional vessels of United States registry should be

operated thereon

11 That section 605 c is not a bar to the granting of the

subsidy requested by Isthmian for the additional sailings in the
India Pakistan CeyIon servic

12 That Isthmian is an existing operator within the mean

ing of section 605 c to the extent of 14 sailings a year in the
Persian Gulf service and that an award ofsubsidy covering this

service would be neither unduly advantageous to Isthmian nor

unduly prejudicial to citizens of the United States operating
United States flag vessels in competition with Isthmian

13 That section 605 c does not interpose abar to the award
ofsubsidy to Isthmian for its existing Persian Gulf service

14 That Central Gulf does not have the status of an existing
operator within the meaning of section 605 c on the Trade
RouteNo 18 service

15 That the service already provided by vessels of United
States registry in the Persian Gulf service is inadequate within
the meaning of section 605 c ahd in the omplishment of
the purp6ses and policy of the Act additional vessels shouid
be operated thereon
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16 That section 605 c does not interpose a bar to granting
the applications of Isthmian American Export and Central
Gulf for subsidization of proposed Persian Gulf services

17 That Isthmian and its predecessor have been in con

tinuous bona fide oper tion in the Atlantic and Gulf Hawaii

trade since 1934 and that Isthmian is entitled as a matter of law

to the requested permission under section 805 a of theAct

18 That Luckenbach Gulf Steamship Co and its successor

States Mari e were in bona fide operation as a common carrier

by water in 1935 over the route or routes or in the trade or trades

Gulf intercoastal for hich application is here made and that

States Marine has so operated since that time except as to inter

ruptions over which its predecessor in interest had no control

19 That granting the application for permission under sec

tion 805 a for States Marine to continue its Gulf intercoastal

general cargo service and its Pacific to Atlantic lumber serv ice

will not result in unfair competition to any dome tic operator will

serve the public interest and convenience and will not be preju
dicial to the objects and policy of the Act and

20 That the service description in APL s operating differ

ential subsidy agreement should be amended to permit privilege
calls by vessels in its westbound round the world service at ports
on the Red Sea and Gulf ofAden for cargo destined to California

ports
3

Exceptions to the recommended decision and replies thereto were
filed and the matter has been orally argued Exceptions and pro

posed findings not discussed in this report nor reflected in our findings
have been considered and found not justified hy the facts hI not related

tomaterial issues in this proceeding
The operations of each of the applicants at the time of hearing

were as follows
Isthmian

1 Westbound round the world servicefrom United States At

lantic ports to California via the Panama Canal thence to ports in

the Philippine Islands Indonesia Vietnam Thailand Singapore
Malayan and Indonesian ports on the Straits ofMalacca Ceylon Mal

abar Coast of India Djibouti and occasionally other Red Sea ports
Suez Canal thence to United States North Atlanticports via Halifax

N S If subsidized the itinerary will remaln the same

2 India Pakistan Cey Ion service Trade Route No 18 between

United States Gulf and Atlanti ports and ports in Lebanon Egypt
8 This finding was made in a recommended supplemental decision
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Aden Saudi Arabia Pakistan east India East Pakistan and Ceylon
Inbound cago is loaded at east India East Pakistan Ceylon and
Red Sea ports the vessels usually returning to United States South
Atlantic and Gulf ports If subsidized the route would remain the

same except that more frequent inbound calls are to be made at North
Atlantic ports

3 Persian Gulf service Trade Route No 18 between United
States Gulf and Atlantlc ports and ports in Iran SaudiArabia Iraq
West Pakistan and India with occasional calls at ports in Lebanon
and Egypt and with frequent inbound calls at Halifax If subsi
dized the itiner rywill remain thesame

4 Atlantic Gulf Pacific Far East servicevessels in this service
which was inaugurated in June 1956 load at United States Atlantic

andlor Gulf ports and proceed via the Panama Canal to California to

complete loading for ports in Japan Korea Formosa and occasionally
Vietnam Subsidy is not requested on this route

5 Hawaiian Islands servicebetween United States Atlantic and
I

Gulf ports and the Hawaiian Islands Since 1934 this servicehas been

operated jointly with Matson under Joint Service Agreement
F MB No 7707 as amended Section 805 a permission is sought

to continue this service
Isthmian also operated an eastbound round the world service from

1952 until October 1956 when it was suspended Vessels in this

service loaded at United States Gulf and Atlantic ports proceeded
through the Suez Canal and Red Sea to west India Indonesia

Malaya and some southern Far East ports Those which continued
eastward usually called at Hawaii to load cargo for United Sta s

Atlantic and Gulf ports During the p riod 195256 the average
number of sailings in this service was 112 a year of which an aver

age of6 2 instead ofcontinuing eastward around the world turned at
Indonesia Malaya and returned via the Suez Canal to Halifax and

United States Atlanticand Gulf ports
Isthmian s services have been operated with a fleet of 24 owned

C3 type vessels with a speed of about 16112 knots and some time

chartered vessels

APL

1 Westbound round the world service from United States
North Atlantic ports via the Panama Canal to California thence to

Japan Korea Okinawa FtOrmosa Hong Kong Vietnam Thailand

Malaya Ceylon west coast of India Pakistan Egypt Italy Medi
terranean France United States Atlantic ports Service to the

Philippine Islands was sQ pended late in 1957 Applicant s present
5 F M B
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operating differential subsidy contract authQri es a minjmum of 24
and a maximum of 28 sailings a year on th s route its application is
for 10 additional sailings The application also seeks written per
mission under section 805 a to carry int rcoastal cargo f m Atl n

tic to Pacific ports on the ten additional sailings
2 Atlantic Straits servicefrom United States Atlantic ports

via the Panama Canal to San FranGisco Hong Img Philippine
Islands Indochina Thailand Ipdonesia and Malaya returning via
the Philippine Islnds and California to United States Atlantic ports
Current authority is for a minimum of 24 and a maximum of 28
subsidized sailings a year

3 Transpacific passenger and cargo s rvi 1rade Rout No
29 E from California to Hawaii Japan Philippine Islands Hong

Kong and return to California via Japan and aawal Sailinga

about twice a month under autho nzation fo 24 to 26 sailings a yea
4 Transpacific fre ght service Trade ROlt O 29 F between

California Japan Hong ong and the PhlIipPlne Isiands with calls
in Korea Okinawa Formosa In9 ochina and Thail nd as traffic
offers Sailings are approx imately fortnigptly und r authority to

make 24 to 26 sailings a year
APL has employed iC Mariners nd two 3P type passenger

ombination vessels in its rOllnci tl1e world service The faliners

operate at 20 knots and the C3P s t161h kn ot In its Atlan
tic Straits service it employs two

AP
3 vesse s and six C3 s both

of which operate at 161h kn ts Thr comQination vessels are oper7

ated in the transpacific passeng r cargo rvlce and the transpaclnc
freight service is oper t d Vith two Maripers and three C3 type
vessels

American Export
1 Passenger service Trade Route No 10 30 sailillgs a year

with two P 3 type vessels be twee New Y9rk Naples G noa and

Cannes
I

2 Line DAlexap Qiia express service CIade Route No 10

between United States North A lantj portS and French Mediter

ranean ports ports on the w t coast Qfltaly Egypt Palestine Is

rael Syria Lebanon and Greece Sailing trequency is ortllightly
with four C3 type vessels

3 Line F Mediterranean freight IYlce Tracie Route No

10 between United States North Atl utjc ports and ports ill the
Mediterranean Sea excluding Egypt 3laClr S a1 Aegean S ea Adci
tic Sea other minor seap which are arms f tbe M lt rr an an4

Atlantic ports from the northein boundary of Portugal to the south
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ern boundary of French Morocco Eight sailings a month are pro
vided by two VG2 vessels four C2 and 10 C3 type vessels

4 Line E India service Trade Route No 18 between United
States Atlantic ports and ports in the Gulf of Suez Red Sea Gulf of

Aden pakistan India C ylon and B rma with privilege of calling
at any other p drtswit in the limits of Lines D and F Eight C3

type vessels provide semimonthly sailings under the current authori

z tion for a minimum of 22 and a maximum of 26 sailings This
is the service proposed to be enlarged by the application

0entral Gulf
Central Gulf was formed ih April 1947 and until September 1957

operated owned nd chartered vessels in the bulk cargo trades In

September 1957 applicant inaugurated an American flag liner service
from U ite States Gulf and Atlantic ports to Beirut and ports on

the Red Sea and Persian Gulf hd in Ceylon and Pakistan on Trade

Route No 8 Itis on t is service that applicant seeks subsiqy Ap
pl icant s two owned AP type vessels and six chartered vessels are

employed
Under section 605 c if the proposed service to be subsidized is not

an existing service within the meaning of that section then in

order to enter into a subsidy contract we must determIne under the

first part of the section that the existing service by United States flag
vessels is inadequate If however the service proposed for subsidy
is arl existing s rvice the the second part ofsection 605 c is con

trolling and inadequacy of Uniteq States flag service is not a require
ment unlesS we find that the effect of awarding the subsidy contract

w0uld b to give iUl hae wvantage or be unduly prejudicial as be

tween ioitizens of the Ul tted States operating acornpetitive service

I Wl JSTBOUND ROUND THE WORLD SERVICE

A Isthmian
Isthmian claims a performance record on its westbound round the

world service WRW of 33 s ilings per year on an avemge and

asserts that thi justifieS the finding that it has main ained an exist

ing service of33 anIlual ailings which would support the grant of
the requested subsidy for 24 to WRW sailings This total is based

upon four classes of sailIngs
First y vesseJs which loa ed at Atlantic and California ports and

proceeded westward to th southern Far East and Indonesia Malay
the sQ7Called termin8l1 ara tnere loaded inbound cargo and re

turned to United Stat s Atlantic ports by way of the Suez Canal
Avera e turnaround time w s 124 days These sailings are herein
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after designated WRW PS indicating westbound round the

world Panama Suez sailings
Second by vessels that had been loaded at Atlantic and California

por with the full inten ion of continuing the voyage westward but

which because of unforeseen operational difficulties turned at In

donesia Malaya and returned to th Unit d States eastward via

Hawaii and the Panama Canal These sadlings are identified as

WRW PP indicating westbound round the world Panama Pan

ama sailings
Third by vessels loaded at United States Gulf and Atlantic ports

and sailing east through the Mediterranean Sea Suez Canal and Red

Sea to west India and Indonesia Malaya Some of these vessels then

proceeded to the Philippine Islands and Hawaii thence through the

Panama Canal to United States Gulf and Atlantic ports and are

designated ERW SP meaning eastbourld round the world Sue
Panama sailings

Fourth by those vessels assigned to the eastbound round the world

service which upon reaching Indonesia Mitlaya were turned and
routed westward via Suez to United St tes Atlantic port The

sailings are designated ERW SS lIeaning tqQllnd round the

world Suez Suez
Table Ishows for the years 1952 through 1956 the number of sail

ings conducted by Isthmian in its fOl rclasseo pf services

TABLE I R01tncl the worl4 sailings of Isthmian 195256

OUTBOUND

Class 1952 1953 1954 1955 1956 Total Average

WRW PS n
nnuunn

20 18 19 19 18 94 18 8
WRW PP n 1 4 6 4 0 15 3 0
ERW SP n un n n n 4 2 7 8 4 25 5 0

ERW SS n n h n n 9 10 4 3 5 31 6 2

TotaL
nn n

n 34 34 36 34 27 165 33 0

INBQUND

WRW PS n nn n 22 18 20 18 19 97 19 4
WRW PP nn n n 1 4 6 4 0 15 3 0

ERW SP n n n
n 4 1 5 8 7 25 5 0

ERW SS n
8 11 6 3 6 34 6 8

Total nn n n 35 34 37 33 32 171 34 2

We gree with the conclusion of the examiner that only th

WRW S sailings i e those voyages which made a complete est

OOu d sailing arou pd the world 90 itute x is ipg ery c m Xsth
mian s VRW service within th II eanilg f section 605 Q

T e WRW PP vessels proceeded only half way around the world
and vere actually complete voyages on Trade Route No 17 Service

5 F M B



1 88 FEDERAL MARITIME BOARD

NO 1 i e U S Atlantic via Panama Canal and California to
Indonesia Malaya and return including Far East Ports Hong Kong
and south en route

The ERW SS vessels proceeded only half way around the world
and were actually complete voyages on Trade Route No 17 Service
No 2 i e U S Gulf and Atlantic via Suez to Indonesia Malaya and
return

We agree with the eonclusion of the examiner that the fact that
the sailings in Services Nos 1 and 2 ofTrade Route No 17 furnished
service at some of the pOr ts serVed by the true WRW sailings is not

a basis for considering the outbound portion of each WRW PP

sailing and the inbound portion of each ERW SS sailing as con

stituent parts of one WRW sailing This patchwork service was not

ill general accord with the WRW service for which subsidy is sought
and cannot be considered existing service within the meaning of

section 605 c

It is apparent from the record that the ERW sailings also differed

substantially from the WRW service for which subsidy is requested
These vessels generaHy serVed Gulf ports and provided no California
service Vihile the westbound Sailings did not serve the Gulf but pro
vided an inbound and outbound service to California Furthermore

even if it could be concluded that these eastbound sailings were in

general accotd with the serVice provided by the westbound service
the eastbound service was SUSPended several months before the appli
etion for sUbsidy was filed and should not for that reason be con

sidered as exi ting sen1 ce within the meaning of section 605 c

During th period 1952 through 1956 Isthmian operated from a

low of 18 to a high of 22 annual sailings in its WRW service We

think it reasonable to conclude and we so find that Isthmian is

operating an existing service in such service to the extent of21 sail

ings annually that the effect of granting an operating differential

subsidy contract to Isthmian for such service will not be to give
undue advantage or be undldy prejudicial as between citizens of the

ITnited States in the operation of vessels in competitive services

routes or lines and that section 605 c does not interpose a bar to

the award ot subsidy to Is hmian for such service

Applicant has requested suls dy on the WR V service up to a

maximum of 36 annua sailings In order to find that section 605 c

d not interpose a bar to the award ofsubsidy for sailings in excess

of the 21 existing sailings per yea r we must determine under the

first part of that s tion that the present service by United States flag
vessels is inadequate and that in the accomplishment of the purposes
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and policy of the Act additional vessels should be operated in the
service

In the outbound portion of the WRW service for the period 1953

through 1956 bulk nonliner cargo carryings were ffiall On the

inbound portions of the route bulk carryi gs have been somewhat

larger bu have declined Isthmian s participation in thenonliner
carryings during this p riod have been minor and nothing in the

record indicates a future trend toward significant bulk carryingsoIl
iiner vessels in the Isthmian WRW service We will therefore con

sider only liner commercial cargo carryings in deterDining United
States flag participation on this route

We do not agree with the examiner that the cargo carryings of th

WltW PP sailings and the ERW sailings of Ist an should be

excluded from our calculations of United Sta flag carryings OIl
this route for the reason that they wereconsidered not to be existing
service within the meanitlg of section 605 c Regardless of the

direction and the route traveled by these v ls the fact is that they
carried cargoes under United States flag and such carryings cannot

be ignored in determining United States flag participation on the

route
Table II shows the average annual moveme t in thou pds of long

tons of liner commercial cargo outbound and inbound on the various

gwents of Isthmian s WRW route for the period 1953 hrough 1956

rABLE U Liner commerciaZ cargo carried on Isthmialn s teestbouncl and

rQund tke worZd serVice 1f 4356

In thousands of long tons

OUTBOUND

AU flags US flag Percent U8

From Atlantic
To southern Far Eallt u

u u 399 138 36
li Ipdone la Malaya n u uu 132 57 43

From CalUornla

8 e1Ba a iJ 338 207 61
64 35 65

f9tal outlo l u
n n 00 933 437 47

INBOUND

ToAtlantic Ig i lf ti i
1 399 238 17

500 1 69 34
224 127 57

a ftVc r I
ea 00 n u 37 14 39

To
36From Incfta Paklstan Ceylon uu u u 10 3

FroijIIid9n sla M1laya 00
m 00 moo 74 32

Total inbound 00 00 2 244 26

T9t l9utbQlnQ and lnQQund 3 177 1 020 32

5 F M B



690 FEDERAL RrrDME BOARD

The foregoing statistics indicate 47 percent United States flag par
ticipation outbound 26 percent inbound and 32 percent over all how
ever they do not present the full picture of United States flag par
ticipation which we must consider in making our determinations un

der section 605 c As stated in American Pres Lines Ltd In
creased Sailings Route 17 5 F MB MA 359 1957 at page 368

our determination as to adequacy of United States flag participation un

der section 605 c must be based upon present and probable future conditions
and cannot be unduly concerned withconditions inthe past

In considering present and probable future conditions on Isthmian s

WR V service it is necessary to evaluate certain additional factorS

affecting UnIted Stat flag participation
InAmerican Pres Lines Ltd Increased Sailings Route 17 supra

section 605 c was round to present no bar to an increase or APL s

subsidized sailings on Service No 1 or Trade Route No 17 4 rrom a
minimUm or 12 and a maximum or 16 per year to a minimum or 24
and a maxjmum or 28 sailings per year From 1952 through 1956
APL averaged 12 8 sailings per year rrom United States Atlantic anq
Calirornia ports to areas included in Isthmian s WRW service APL

carryings or liner commercial qargo to those areas averaged about
50 000 tons per year or approximately 3 900 tons per sailing IS At
this rate the authorized maximum or 28 sailings would rurnish ca

pacity ror approximately 109 000 tons per year or 59 000 tons in
excess or the 1 5256 average carryings of50 000 ton

In United States Lines Co Increased SailVngs Route 12 5 F MB
379 1958 it was round that the present service on Trade Route No
126 by vessels or United States registry was inadequate and that sec

tion 605 c interposed no bar to the granting or an operating differ
ential subsidy contract to U S Lines ror the operation or 12 sailings a

year in addition to its then existing service or a maximum or 24 saih

ings In the period 1952 through 1956 U S Lines averaged 20 sail

ings per year on this route on which an annual average or about
30 QOO tons or liner commercial cargo were carried outbound to points
on Isthmian s WRW service o pproximately 1 500 tons per salling
Nearly all these sailings were made with C2 vessels having a sub

4 Service No 1 of Trade Route 17 is described as U S Atlantic via Panama Canan
and California to Indonesia Malaya and return including Far East ports Hong Kong
and South en route

1 This figure is higher than the examiner s comparable figure of 2 804 tons since it in
eludes California carryings excluded by the examiner

6Described as BetweeiJ U S Atantlc ports Maine Atlantic Coast Florida to but not
including Key West a d ports in he Far East Japan Formosa the Philippines and

ntinent of Asia from nion of Soviet Socialist RepubliCS to Siam inclusive
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stantially smaller capacity than the Mariner vessels now being used

exclusively by the company on the route In 1956 using a mixed fleet
of C 2 s and Mariners U S Lines carried approximately 1 800 tons of
liner commercial cargo outbound from the Atlantic to points in the
southern Far East served on Isthmian s WRW service We consider
it reasonable to assume that the exclusive Mariner service will carry
at least 2 000 tons of such cargo per sailing It is apparent therefore
that U S Lines will have the capacity to carry approximately 70 000
tons outbound on Isthmian s WRW service or about 40 000 tons per
year more than it has been carrying

In Matson Orient Line inc Subsidy Route 12 5 F M B 410
1958 it was held that section 605 c presented no bar to an award

of subsidy to Matson Orient for up to 24 sailings per year Assum

ing the use by Matson Orient of C2 vessels the smallest which could
be used in this service and further assuming that such vessels would

carry the same proportion of cargo outbonnd to points on Isthmian s

WRW service as did U S Lines with C 2 vessels or 1 500 tons per
sailing then Matson Orient will offer additional capacity on Isth
mian s outbound vVRW setvice of at least 36 000 tons per year

1

In summary if the total liner commercial cargo moving outbound
on Isthmian s VR V service remains at approximately the 1956 level
then United States flag present and authorized participation would be
adjusted as shown in table III

TABLE III

In thousands of long tons

All flags U S flag Percent U S

1956 total average outbound traffic Atlantic and California
to Far East IndonesIa and Malaya 1 041 483 46

APL n 59
U S LlnBs 40
Matson Orient I

36

1 041 618 59

I See footnote 7

Ifwe assume an annual increase in the total outbound cargo move
ment of 2 percent each year for 1957 and 1958 the present and author
ized United States flag participation would be 57 percent calculated
as in table IV

7 In certaIn tables following adjustments are made for Matson Orlent addlt10nal capac
ity In each instance 11 cargo statistics for Matson OrIent were not Included the resulUng
change would not affect the conclusions we reach hereafter
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TABLE IV

In thousands of long tonsJ

All flags US flag Percent US
u

1056 total outbound traffic Atlan tic and California to Far
East Indonesia and Malaya n n nnn nn n n 1 041 483 46

2 percent increase in 1957 and
1958

n u nn n n 42
APL n

n n u
n n n n n n n n 69

U S Lines 40
Matson Orient 1 36

1 083 618 57

I See footnote 7

As to inbound traffic on Isthmian s iVR iT service certain adjust
ments also must be made in calculation of present and future United
States flag participation From the southern Fa r East to Atlantic

ports table IIshows that for the period 1952 through 1956 an average
of 1 399 000 tons of liner commercial cargo moved per year of which

only 238 000 tons or 17 percent vas on United States Hag vessels
This cargo consisted primarily of sugar and ores from the Philippine
Islands and moved predominantly the shortest route eastward

through the Pana ma Canal Isthmian carries none of this cargo
westward through Suez and Isthmian s president testified that they
should be excluded from the inbound carlyings on its WRW service
Thus a meaningful analysis of United States Hag participation in
bound can be achieved only if the Philippine cargo is excluded In
1956 1 440 277 tons of liner commercial cargo moved from the Philip
pines to the Atlantic of vhich 266 202 tons was on United States Hag
vessels This cargo properly should be excluded from the 1956 in
bound statistics with respect to Isthmian s vVRW service

As previously noted APL s Atlantic Straits service in the future

may operate up to 28 sailings inbound from countries on Isthmian s

WRW service In the period 1952 through 1956 APL s Atlan
tic Straits vessels ea rried an average of approximately 30 000 tons
of liner commercial cargo per year on an average of 12 4 annual sail

ings Based upon this past record of about 2 400 tons Of such cargo
per sailing APL can throug its 28 annual sailings offer inbound

capa city on this routefor 67 000 tons ofcargo or approximately 37 000
tons per year more than ithas carried in thepast

U S Lines inbound Trade Route NIQ 12 vessels carry orily neg
ligible amounts ofcargo from points on Isthmian sWR iV service and
since Matson Orient s Trade Route No 12 service is projected to fol
Iowan itinerary substantiaUy similar it is reasonable to assume that
its service similarly will have negligible effect on United States flag
carryings inbound on Isthmian s WRW service
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In summary assuming that the total inbound cargo movement on

Isthmian s VRvV route remains at about the 1956 level United States

flag participation should be adjusted in accordance with table V

TABLE V

In thousands of long tons

All flags U S flag Percent U S

1956 inbound trafflc southern Far East Indonesia Malaya
India Pakistan Ceylon to Atlantic and California 2 353 585 25

Less Philippine to Atlantic h U u u
u u 1 440 266

Subtotal n 913 319

Add APL Uh U u
U n U U u u u

37

Total 913 356 39

he foregoing adjustments are generally in accord with the

procedure followed by the examiner 11inor variations in calculations

have caused our estimate of projected United States flag participation
to differ slightly from the estimates of Public Counsel and the

examiner The difference is only one percent on the outbound and

inbound portion of the route and our estimate of 49 percent United

States flag participation on the route as a whole is identical to the

figure arrived at by Public Counsel and the examiner

In its reply brief and exceptions Isthmian contends that the fore

going method of projecting future United States flag participation on

its WRW service is based upon an erroneous assumption that addi

tional sailings of APL U S Lines and Matson Orient will divert

cargo only from foreign flag competition and none from existing
United States flag sailings Vhile we recognize that new United
States flag sailings on the route will not divert cargo exclusively from

foreign flag lines it is apparent that to the extent some cargo may be

diverted from other United States flag service such diversion will

increase free space on United States flag vessels and thus increase

available United States flag capacity in the trade We therefore

consider the foregoing statistics as reasonably indicative of present
and projected United St3tes flag participation on the Isthmian WRW

route

Combining tables IV and V the total projected inbound and out

bound United States flag participation on Isthmian s WR V service

assuming a 2 percent increase in outbound traffic for 1957 and 1958

and assuming that inbound traffic remains at 1956 levels would be as

shown in table VI
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TABLE VI

In thousands oflong tons

All flags U S flag Percent US

Out bound 1 083 618 57

Inbound 913 356 39

1 996 974 49

The foregoing computation includes cargo which has been carried

by Isthmian on certain sailings which we have not considered to be

part of Isthmian s existing service on its WRW service within the

meaning of section 605 c but which have made a contribution on this

route These sailings were the WRW PP sailings the ERW SP

sailings and the ERW SS sailings previously discussed

Isthmian WRW sailings averaged approximately 5 500 tons of

liner commercial cargo per sailing outbound and inbound during the

period 195356 During the same period the WRW PP sailings and

the WRW SP and the ERW SS sailings carried an annual average
of approximately 40 000 tons of liner commercial cargo outbound and

il1bound to and from foreign ports on Isthmian s WRW service

We recognize that Isthmian under subsidy will not be providing
services which correspond to its past WRW PP ERW SP and

ERW SS sailings but all its carryings on this route will be provided
by complete WRW PS sailings Based upon the prior average carry

ings per sailing of about 5 500 tons inbound and outbound on its 21

existing WRW sailings it is apparent that the past carryings by
Isthmian on its WRW PP ERW SP and ERM SS sailings are

the equivalent of approximately seven complete WRW sailings per

year Without these annual carryings of about 40 000 tons inbOund

and outbound United States flag participation of 57 per nt out

bound 39 percent inbound and 49 percent overall as shown in table

VI would become 53 percent 35 percent ahd 45 percent respectively
This cargo has been captured in the past by United States flag vessels

operated by Isthmian and without the availability of vessel capacity
would at least to some extent be lost to United States flag sailings
We conclude therefore that without approximately seven sailings
per year in addition to its existing service of 21 saIlings pe year

United States flag service on Isthmian s WRW service would be in

adequate and that in the accomplishment of the purposes and policy
of the Act such additional vessels should be operated thereon

We are convinced however that projected United States flag par

ticpation on this route of 57 percent outbound 39 percent inbound
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and 49 percent over all which includes the carryings of Isthmian s

existing service plus the approximately seven additional sailings we

have found to be needed is adequate
Outbound Isthmian s carryings have been declining and free space

available at last port of loading has averaged 14 percent on a weight
basis during the period 1953 through 1956 Inbound Isthmian s

carryings also have been declining and free space at first port of

arrival has risen in recent years to over 50 percent
Inview ofthese factors we cannot find that projected United States

flag participation on this route of 57 percent outbound 39 percent in

bound and 49 percent over all is inadequate
Isthmian has applied for a subsidy contract to operate up to a

maximum of 36 sailings per year in its westbound round the world

service Under the standards of section 605 c we have found an

existing service of approximately 21 sailings per year and that

without operation by Isthmian of approximately seven additional

annual sailings United States flag participation on this route would

be inadequate It is apparent that under these findings subsidy can

not be permitted for the maximum of 36 sailings per year but must

be limited under the standards of section 605 c to no more than 28

sailings per year
Ve conclude that section 605 c does not interpose a bar to the

award of subsidy to Isthmian for the operation of up to a maximum

of 28 sailings per year in its proposed westbound round the world

service but that section 605 c does interpose a bar to the award of

subsidy to Isthmian for the operation of vessels on such service in

excess of28 sailings per year
B American PresidentLines

The round the world westbound service of APL differs from the

service of Isthmian previously considered in that Isthmian omits

Japan Korea Formosa and Okinawa all of which APL serves

Isthmian calls regularly at Indonesia while APL does not Isthmian

omits Bombay and Karachi which APL serves and Isthmian con

fines its Mediterranean calls to the eastern area while APL calls in the

western Mediterranean

APL does not claim that it is operating an existing service as to any

of the ten additional subsidized sailings requested The only issues

for determination under section 605 c therefore are whether United

States flag service on APL s round the world westbound route is ade

quate and whether in the accomplishment of the purposes and policy
of the Act additional vessels should be operated thereon

Since the record indicates that APL participates only slightly in the

carriage of nonliner cargo over its RWW route our conclusion as to
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cargo movement on this route will be limited to liner commercial

carryings
Table VII shows the total outbound and inbound liner commercial

cargo moving over APL s RvViV service and the percentage of

United States flag participation therein

TABLE VII Liner ca1 UO movements on RWW route of American President

Lines

In thousands of long tons

Outbound Inbound
Overall

Year U S

Total US US Total U S US percent
flag percent flag percent

1953
u u u

2 852 1 071 38 2 563 933 36 37

1954
u u u 3 064 1 217 40 2 414 698 29 35

1955
u u 3 269 1 398 43 2 496 740 30 37

1956 u 3 843 1 766 46 2 652 808 30 40

Average u u 3 257 1 363 42 2 531 795 31 37

The foregoing statistics include traffic to and from the Philippine
Islands Since the record indicates that APL s RvVW service will

be of limited significance in the carriage of cargo to and from the

Philippine Islands Vi e agree with the examiner that Philippine
traffic should be excluded from our calculations

The average anllual volume of all liner commercial cargo moving
outbound to the Philippine Islands from the North Atlantic and Cali

fornia during the period 1953 56 was 470 630 tons of which 213 045

tons moved on United State3 ftag vessels Inbound the total move

ment was 1 300 621 tons of vhich 211 997 tons vere carried on United
States flag vessels For the reasons above stated these figures should

be deducted in calculating United States flag participation on the

route

Also included in table VII is an annual outbound movement of

approximately 1 000 000 tons of coal from the United States Atlantic

coast to the Far East of vhich approximately 800 000 tons were for

Japan The examiner relied on American President Lines Calls

Round the TVorld Service 4 F M B 681 1955 and United States

Lines CO nmeased Sailings Route 12 5 F M B 379 1958 and

retained the coal statistics in his analysis of United States fl tg service

on APL s R V iV service

The great bulk of the coal movement here under discussion is car

ried by Japanese vessels which take on a large base load of coal and

then carry relatively small amounts of general cargo as common car

riers For this reason the coal traffic is included in over all compu
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tations as liner cargo though it is apparent that the carryings are in

many respects similar to nonliner tramp operations vVe are con

vinced therefore that to leave these carryings in the statistics gives
an unrealistic and artificial picture of United States flag participation
in liner commercial carryings over the route

APL has carried none of this coal cargo in its RvV V service since
1951 does not contemplate such carriage in the future except possibly
as distress cargo and the record indicates that APL s RTVV service
is not well adapted to any sizeable bulk movement of coal from the
Atlantic to Japan Te agree with the analysis of Public Counsel
who pointed out the artificial traffic base which is created by including
this bulk coal movement For example in 1956 the total liner cargo
moving from the Atlantic to Japanwas 1 338 000 tons of vhieh ap
proximately 800 000 tons were bulk coal leaving only about 538 000
tons of regular liner commercial cargo Even if United States flag
operators carried every ton of this liner cargo United States flag
participation v lOuld be only 40 percent of the total outbound move
ment including COllI Thus United States flag participation vould

appear to be lUlder the conventional 50percent standard of adequacy
when in reality United States flag vessels would have secured 100

percent of allEneI cargo except coaI moving on the route
VhiIe we recognize that in prior proceedings we have not excluded

these coal statistics e are persuaded that their exclusion is proper
in this case In Amerioan President Lines Calls Rownd the 1Vorld
Service supra APL urged that the most realistic approach to this
problem vould be to give the coal traffic one quarter weight only by
deducting three fourths of the movement from the traffic data Pub
lic Counsel urges that e adopt that approach here Ve agree and
conclude that three fourths of the annual coal movement or 600 000
tons should be eliminated from the total outbolUld traffic statistics on

APL s RvVW service
From 1952 through 1956 APL s Atlantic Straits vessels carried an

average of 2 100 tons per sailing outbound to countries other than
the Philippines on APLls RVV route vVith a maximum of 28

sailings per year authorized in American Pres Lines Ltd InoreCl8ed
Sailings Route 17 supra API will have the capacity to load about
58 000 tons of Atlantic and California cargo or approximately 31 000
tons more outbound per year than its past average carryings

Recent authorizations to U S Lines and l1atson Orient United
States LiMs Increased Sailings Route 12 supra and Matson Orient
Line Inc Subsidy Route 12 supra will provide for approxi
mately 513 000 additional tons of capadty for liner commercial cargo
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from Atlantic ports to the Far East Agreeing with APL s conten

tion that approximately 85 percentof this capacity should reasonably
represent future carryings and assuming very conservatively that

50 percent ofsuch carryings would be to areas served by APL s RWW

service projected future United States flag outbound carriage should
be increased by 218 000 tons per year

As we have previously shown APL s Atlantic Straits service under

its increased authorization up to a maximum of 28 sailings per year
will have inbound capacity to carry approximately 37 000 additional

tons per year from countries on APL s RWW route excluding the

Philippines Inbound on Trade Route No 12 U S Lines and

Matson Orient will provide additional capacity from the Far East

to the Atlantic APL points out however that it does not p rport
to carry any appreciable inbound cargo on its RWW service from

Trade Route No 12 areas to the Atlantic and that such cargo is not

included in the inbound statistics in table VII For these reasons

we agree that no adjustment should be made in projected United

States flag capacity because of authorized sailing increases for U S

Lines and Matson Orient on Trade Route No 12

Ifwe assume that 1956 figures for total outbound liner commercial

cargo on APL s RWW service are increased by 2 percent per year
Ior 1957 and 1958 and apply the adjustments we have found neces

sary the present and authorized United States flag participation out

bound would be as shown in table VIII

TABLE VIII

In thousands of long tons

All flags US flag Percent U S

1956 outbound traffic 3 843 1 766 46

percent increase in 1957and 1958 155

Islands
3 998

Deduct Pl llipplne 470 213

3 528 1 553

Deduct Japanese coaL 600

Add APL Atl Straits n mnn u u m 31

Add US Lines and Matson Orient T R 121 n nunun 218

2 928 1 802 62

I See footnote 7

Applying the same adjustments to annual average figures Tor the

1953 56 total cargo movement instead of 1956 carryings alone we

would reach the projected United States flag participation figures
shown in table IX
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TABLE IX

In thousands of long tons

All flags US flag Percent U S

Average 1953 56 outbound traffic uuu
u h hu 3 257 1 363 42

Add 2 percent increase for 1957 and 1958 0000 00 131

3 388 m m

ziaDeduct Phillppin Islands n 00 470

2 918 1 150

Deduct Japanese coaL 00 00 n 600
Add APL A tlStralts 00 31
Add US Linesand Matson Orient T R 12 1 00 00 218

2 318 1 399 00

I See footnote 7

Assuming that the liner commercial cargo movement inbound on

AeL s RVVV service remains at approximately the 1956 level and

applying the adjustments which we have found necessary the present
and authorized United States flag participation inbound would be

as shown in table
TABLE X

In thousands of long tons

All flags US flag Percent US

1956 inbound trafficun nn nn n n n 2 652 808 30

DeductPhlllppine Islands u u 00 00 u 1 301 212

596

A1d APL AtljStralts 00 00 00 u 00 00 m 37

1 351 633 47

Applying the same a justments to annual average figures for the

1953 56 total inbound cargo movement instead of to 1956 carryings
alone we would reach the projected United States flag participation
figures shown in tableXI

TAnLE XI

In thousands of long tons

All flags U S flag Percent US

Average 195356 Inbound
traffic

n n nnn u 2 531 795 3
Deduct Philippine Island5u u n 1 301 212

583
Add APLAtljStraits 00

r
u 00 u 37

1 230 620 50

In summary cqmbining tables VIII and X based on 1956 carry

ings present and authprized United States flag participation on

APL s RWW route would be as shown in table XII
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TABLE XII

In thousands of long tons

All flags US flag Percent US

OutboWld u nn u n 2 928 1 802 62

Inbound n 1 351 633 47

TotaL u n
4 279 2 435 67

Combining tables IX and XI based on average total carryings for

the years 1953 56 present and authorized United States flag par

ticipation on APL s RWW route would be as shown in table XIII

TABLE XIII

In thousands of long tons

All flags u s flag PercentU S

outbound 00 00 00
00 00 00 00 00 2 318 1 399 60

Inbound n u
00 00 1 230 620 50

Total 3 548 2 019 57

Upon the foregoing analysis of present and authorized service on

APL s RWW route we conclude that service by vessels of United
States registry is adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be op
erated thereon Section 605 c does interpose a bar to the award of

an operating differential subsidy contract to APL for the operation of
additionalvessels on its round the world westbound service

In his recommended supplemental decision the examiner recom

mended that APL s application for the privilege of calling at Red
Sea and Gulf ofAden ports on its present round the world westbouIid

sailings be granted insofar as service to California is concerned but

denied insofar as service to the North Atlantic is concerned

The liner commercial cargo carryirigs from the Gulf of Aden and

Red Sea to United States North Atlanticand California ports for the

years 1953 through 1956 are shown in table XIV

TABLE XIV

To North Atlantic To California

Total tons Tons Percent Total tons Tons Percent
U S flag US US flag U S

19530000 n u u u 42 033 20 413 49 1 982 1 846 93

1954oo n

Cn
n 00 u 30 664 13 040 42 2 590 1 443 56

1955 u U 00 00 u nu 41 911 15 893 38 2 876 339 12

J
56

00 00 00 31 375 6 955 22 3 683 264 7

Average 00 000000 00 36 496 14 075 39 2 782 973 35
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The basis for the examiner s conclusion that APL should not be

permitted to serve the Nortl Atlantic on this service appears to be

that Export s inbound service from the Red Sea and Gulf of Aden to

the North Atlantic has substantial free space and therefore service
from the Red Sea and Gulf of Aden should be found adequately serv

iced by United States flag vessels even though United States flag
participation averaged only 39 percent for the period 1953 through
1956 and has s eadily declined from 49 percent in 1953 to only 22

percent in 1956

We cannot agree with the examiner that available free space on an

inbound service which covers a long and comprehensive trade route

should of itself require a finding that such service is adequate as to

certain isolated segments on that route We consider that the record

supports the finding and we so conclude that inbound service from

the Red Sea and Gulf of Aden to North Atlantic and California

ports is inadequate that in the accomplishment of the purposes a d

policy of the Act additional vessels should be operated thereon and

that section 605 c does not interpose a bar to the modification of

APL s operating differential subsidy for the operation of its xisting
round the world westbound vessels in such service

II lNDIA PAKISTAN CEYLON SERVICE
Isthmian

Isthmian has continuously operated the only United States flag
service to India Pakistan and Ceylon since 1923 1 P C service

At present and as proposed under subsidy vessels load at United

States Gulf and Atlantic ports and sail eastward to Beirut Lebanon

Alexandria Egypt Red Sea ports Karachi West Pakistan Bom

bay east India and East Pakistan Homeward voyages commence

at Chittagong East Pakistan or Calcutta east India proceed thence

to Ceylon Red Sea ports through the Suez Canal and Mediterranean

Sea usually to United States South Atlantic ports and complete dis

charging at Gulf ports With subsidy more frequent inbound calls

would be made at North Atlanticports
Sailings by Isthmian on its I P C service have averaged 15 3 per

year outbound and 15 5 per year inbound throughout the period 1953
1956 In addition Isthmian operated an average of 112 sailings per

year during this period on its eastbound round the world service

part of the outbound cargo was carried to some of the areas on the

I P C route Isthmian asserts that adding its 15 regular IP C sail

ings to the 11 ERW sailings works out to an average of 26 sailings
per year as an existing service within the meaning of section

605 c
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Since the ERW sailings served theIP C service anly incidentally
and were suspended in OctQber 1956 SQme mQnths befQre the applica
tiQn fQr subsidy was filed we will nQt cQnsider any af them as part Qf

an existing IP C service We cQnclude therefQre that Isthmian
is Qperating an existing service in its IP C service to the extent at
16 sailings annually that the effect af granting an Qperating differ
ential subsidy CQntract to Isthmian fQr such service will nQt be to

give undue advantage 01 be unduly prejudicial as between citizens Qf
the United States in the Qperatian af vessels in competitive services

rautes 01 lines and that sec iQn 605 c dQes nQt interpQse a bar to the
award Qf subsidy to Isthmian fQr its existing I P C service

Since Isthmian has requested subsidy up to a maximum af36 annual

sailings an its I P C service the questiQn Qf whether sectian 605 c

interpQses a bar to subsidy far sailings in excess af 16 existing an

nual sailings depends UPQn whether the service already pravided by
vessels af United States registry is inadeqQate and whether in th

accQmplishment af the purpases and palicy Qf the Act additianal ves

sels shQuld be Qperated thereQn

The average apnual volume Qf liner and nQnliner cQmmercial carg
in thausands Qf lQng tQns QutbQund and inbaund Qn the variaus seg
ments Qf Isthmian s IP C rQute far the period 1953 thraugh 1956

appears in table XV Included in the statistics are carryings af
Isthmian s eastbaund rQund the warld vessels to eastern Mediterra
nean Red Sea and I P C destinatiQns cQnsisting af an annual aver

age af 44 000 tons autbQund and 23 000 tons inbound vVhile these

sailings have not been included in the 16 existing sailings af Isth
mian Qn this rQute they have cQntributed to United States flag par
ticipatian Qn the rQute WithQut the cargo carried by the ERvV
vessels United States flag participatian in liner carryings WQuld be

only 46 percent autbQund 48 percent inbQund and 47 percent Qver all
as cQmpared with 52 percent 50 percent and 51 percent shawn in

table XV including these ERvV cargo carryings
The IP C cargo carried by these ERWsailingg has been captured

in the past by United States flag vessels Qperated by Isthmian and

withQut the availability Qf vessel capacity to mQve such cargo it WQuld
at least taSQme extent be lQst to United States flag sailings We fur

ther recagnize that to same degree the bulk type nanliiler cargQes are

susceptible af liner mQvement in this trade We do nat agree with
the examiner hawever that all such mavement shQuld be cQnsidered in

auIde erminatiQns afadequacY Qf United States flag service sincethe

special circumstances faund to exist in States Steamship Oo Suo
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TABLE XV Outbound and inbound movement of commercial cargo on Isthmian 3

I P O service route average per year 195356

In thousands of lon tons

OUTIlOUND

FJom N Atlantic
To I P Cn
To Red

ScaTo Med E ypt Leb
Sub totaL un u

From So Atl GuU
To I P

C10 Red
SeaTo Med Egypt Leb

SubtotaL

TotaL u

INROUND

To N Atlantic
From I P C
From Red Sea

From Med Egypt Leb

SubtotaL

ro So AU Gulf
From I P C
From Red Sea
From Med Egypt Leb

SubtotaL

Total

Total outbound and
inbound I 5

Liner TotalNonliner

All US Percent All US Percent All US Percent

flags flag u S flags flag U S flags flag U S

270 161 59 109 39 36 379 200 53
46 30 65 10 2 20 56 32 58

163 90 56 159 41 26 322 131 41

479 281 59 278 82 29 757 363 48

195 84 43 256 61 24 451 145 32
39 14 37 4 0 0 43 14 33
74 29 39 58 11 19 132 40 30

308 127 40 318 72 23 626 199 32

787 408 52 596 154 26 1 383 562 41

576 287 50 720 119 17 1 296 406 31
37 14 39 132 28 21 169 42 25
24 13 55 24 13 55

637 314 49 852 147 17 1 489 461 31

153 88 58 59 10 17
3 n

000000 u u

13 7 54 nn 00

212 98 46
3

13 7 54

169 228 105 4695 59 1756 10

806 33409 17 1 717 56650 911 157

817 21 3 100 1 128 3651 1 507 311

sidy Pacific Ooast Far East 5 F MB 304 1957 do not here exist s

It is apparent that without the vessel capacity to carry the cargoes
in this service previously carried by the ERW vessels United States

flag participation of46 percent outbound 48 percent inbound and 47

percent over all previously referred to would be inadequate We

do not feel however that the service is inadequately served to the

extent of the maximum of 36 annual sailings per year requested by
Isthmian which is 20 more than the 16 we have previously found to be

existing Considering the traffic previously carried by the ERW sail
ings and the availability of some of the nonliner type cargoes for
liner movement we find that the service is inadequate to the extent
of 8 sailings per annum in addition to the 16 existing sailings of

Isthmian

8 1 tremendous and growing volume of bulk commodities available
2 increasing ab1l1ty of I1nea to convert these bulk type cargoes to liner type
3 11

comparatively small amount of free space on liners 4 ce

meager participation by Amerlcan ag vessels in this nonllner cargo movement
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We conclude that the service aIready provided by United States

flag vessels is inadequate to the extent of 8 sailings per year over the

16 annual sailings in the existing service of Isthmian and that in

the accomplishment of the purposes and policy of the Act such addi

tional vessels should be operated thereon We further conclude that
with a total of 24 sailings per year by United States flag vessels

service by vessels of United Stat s registry in the I P C service would
be adequate Section 605 c does interpose a bar to the award 01 an

operating differential subsidy contract for the operation ofadditional

vessels thereon for service in excess of 24 sailings per year

III PERSIAN GULF SERVICE

Isthmian Central Gulf and Export all seek subsidy for service to

the Persian Gulf The total number of subsidized sailings requested
is from a mInimum of 52 to a maximum of 84 sailings per year con

sisting of Isthmian s request for 24 to 36 sailings Central Gulf or

16 to 24 sailings and Export for 12 to 24 sailings Only Isthmian and

Central Gulfclaim existingservice in thetrade

A Isthmian

Isthmian s United States flag ships inaugurated the first direCt

service from the United States to the Persian GuU in 1936 and until

late September 1957 operated the only United States flag service In

the present service which is proposed to be continued under subsidy
the vessels load at United States Gulf ports proceed to Atlanticports
thence to the eastern Mediterranean ports of Beirut and Alexandria

through the Suez Canal and Red Sea direct to PerSian gulf portc3
The inbound trade being substantially less than the outbound some of

the sailings have returned by way of Bombay or Karachi as cargo
offered Under subsidy at the requested minimum of 24 sailings a

year Isthmian contemplates that about half of the outbound sailings
will come home by way ofKarachi Bombay Vessels sailing outbound

have been virtually fully loaded on thebasis of a stowage factor of 110

cubic feet and throughout the period 1953 56 usable open space on

sailing from the last United States port has averaged but 4 percent of

weight capacity and 6 percent of bale cubic capacity Cargo for

Persian Gulf and Red Sea ports aggregated 93 percent and 6 percent
respectively of the total carryings Inbound vessels have arrived at

the first United States port with increasingly large percentages of

open cargo capacity For the four year period this has averaged 59

percent of the weight capacity During this period there was an

average of 14 outbound sailings a year with an average of approxi
mately 4 000 long tons of commercial cargo and 14 3 inbound sailings
with an average of approximately 1 200 tons
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Isthmian s service to the Persian Gulf continued a approximately
monthly frequency until July 1957 at which time it was increased to

two sailings a month According to applicant if the service applied
for namely 24 to 36 sailings a year is compared with the present
level of service then existing service is at the level of 24 sailings a

year or better Sailings commenced subsequent to the date of filing
the subsidy application in this case January 7 1957 will not be

considered in determining existing service

We conclude that Isthmian is an existing operator in the Persian

Gulf service within the meaning of section 605 c to the extent of

14 sailings a year and that an award of subsidy covering this service
would be neither unduly advantageous to Isthmian nor unduly preju
dicial to citizens of the United States operating United States flag
vessels in competition with Isthmian Section 605 c does not in

terpose a bar to the award of subsidy to Isthmian for its existing
service of 14 sailings per year

To reach a favorable finding undersection 605 c with respect to the

balance of 22 sailings per year we must determine that UniW States

flag service in the Persian Gulf trade is inadequate and that in the

accomplishment of the purposes and policy of the Aet additional

vessels should be operated thereon

B Oentral Gulf
Central Gulf requests an operating differential subsidy for a mini

mum of 16 and a maximum of 24 sailings a year in aservice between
United States Gulf and Atlantic ports and Trade Route No 18 ports
on the Red Sea and Persian Gulf in India East Pakistan West
Pakist n and Ceylon with the privilege of calling at Beirut and
Port Said From thetime of its organization in April 1947 until Sep
temoor 1957 Central Gulf operated owned and chartered ships in full

cargo trades Deciding to engage in berth operations a fortnightly
service to the Persian Gulf was initially advertised in August 1957
and service began with the sailing in late September 1957 of one of
the tw owned United States flag AP 2 type vessels Thereafter and

up to February 25 1958 when the application for subsidy was filed

there were nine additional sailings two of which were made by owned
vessels one by a chartered foreign flag vessel and the others by six

chartered United States flag vessels Most of the vessels called at
Beirut and Red Sea ports all called at Persian Gulf ports and Ka
rachi and two went to East Pakistan None served either west India
or east India

Outbound the vessels sailed fully loaded and with full deck loads
there has been no homeward cargo all vessels returning in ballast
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Four voyages had been terminated prior to the filing of the applica
tion At the time of hearing Central Gulf had becolDe a member
of the Persian Gulf Outward F jght Conference the Calcutta
U S A Conference and the West Coast of India and PakistanjU S A

Conference Ifsubsidy be granted applicant proposes to acqllire five

03 orequivalent type vessels and to operate from United States ulf

and Atlantic ports to Beirut Red Sea and Persian Gulf ports Ka

rachi east India and East Pakistan homeward from East Pakistan

and east India to United States North Atlantic and Gulf ports The

estimated turnaround time is 103 days Central Gulf anticipates
securing about 1 500 weight tons of cargo for each sailing

On the foregoing facts Central Gulf asks thatit be found to be oper

ating an existing service on Trade Route No 18 within the meaning
of section 605 c Existing service is not claimed on inbound service

The foreign flag vessel was operated by Central Gulf to spread its

cost factors but this does not entitle the sailing to be included as part
of an existingUnited States flag service

In States Stea1n8hip Oa Subsidy Pacific Ooast Far East supra
the Board said at page 311

The word service in section 605 c is used of course broadly to cover the

entire scope of operations Itembraces much more than vessels it iIicludes

the scope regularity and probable permanency of the operations the route

covered the traffic handled the support given by theShipping public and other
factors which concern the bona fide character of the operation Pac Transp
Lines Inc Subsidy Route 29 supra None of these elements alone is deter

minativenor would a deficiency in anyone necessarily be fatal to a finding of

existing service

Eight sailings in the five months preceding the filing of theappliea
tion fail to constitute a base sufficiently broad to support a finding that

Central Gulf has an existing service entitling it to subsidy without

examination as to need Even if the operations should be found to

embrace most of the other elements probable permanency of the

operations cannot be inferred from service during such a short period
Accordingly we find that Central Gulf does not have the status of an

existing operator under section 605 c on Trade Route No 18 Un

der such circumstances for applicant to prevail there must be a

determination thatUnited States flag service in the Persian Gulf trade

is inadequate and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated thereon

C AmericanE port
Export originally requested in 1940 authority to operate a sub

sidized service to the Persian Gulf this was denied without preju
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dice however to the tight to resubmit the request if supplemented by
a factual showing that the existing service performed by Isthmian

Steamship Company was inadequate to meet the needs of commerce

on the route Export has never operated to the Persian Gulf but is

now carrying a small quantity of Persian Gulf cargo to Beirut from

whence it is transported overland in various ways to destination

Th instant application as amended is for subsidization of a pro

posed new service of 12 to 24 annual sailings from United States Gulf
and Atlantic ports to Port Said thence through the Suez Canal to
Red Sea aQd Persian Gulf ports Inbound the vessels would proceed
from the Persian Gulf to Karachi Bombay Malabar Coast ports in

southwest ndia thence to Aden and calling at Red Sea ports if cargo
offers and through the Suez Canal to the United States At first itis

intended to use six ships to operate 18 sailings a year six of thesailings
to be from and to the Gulf of Mexico and omitting calls on the Mala
bar Coast Turnaround time is estimated at about 120 days including
service to United States Gulf ports Each outbound sailing is ex

pected to carry from 4 000 to 4 500 tons of cargo to the Persian Gulf
and approximately 800 tons to Red Sea ports and Aden but no cargo
to Karachi or Bombay Inbound carryings are estimated to be about

500 tons a sailing for Atlantic ports very little cargo is expected for

Gulf ports
As previously noted export does not claim to be an existing operator

in the Persian Gulf service and to make a favorable finding under

section 605 c with respect to Export s application we must find that

United States flag service in that trade is inadequate and that in the

accomplishment of the purposes and policy of the Act additional

vessels should be operated thereon

United States flag participation in the cargo movement in the

Persian Gulf trade for the years 1953 through 1956 is shown in

table XVII It is apparent from the table that the Persian Gulf
service is predominantly an outbound one Isthmian has operated

outbounq with negligible free space For the reasons previous y
stated with respect to the I P C service we will exclude the nonliner

carryings from our determination of adequacy of United States flag
servIce

Isthmian s president believes that liner cargo in the Persian Gulf
trade win increase gradually perhaps 3 to 4 percent annually over

the 1956 volume A consulting economist on behalf of Export esti

mated that loadings of commercial cargo in this trade may be expe ted

to mcrease by 7 5 percent a year and an economist for Isbrandtseri

believes thevolume of liner commodities in the tracie whiie continuing
to fluctuate nevertheless will increase during a five year period but
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TABLE XVII Oommercial cargo movement between United Statea At ntwan4

Gulf porta and Persian Gulf
In thousands of long tODl

Liner Nonllner Total

All U S US All US US All U S U S

flags flag percent flags flag percent flags flag percent

Outbound

1953
00 178 62 35 4 182 62 34

1954 00 82 40 22 182 40 22

1955 00 00 217 54 25 20 20 99 237 74 31

1956 n 00 253 65 26 79 30 38 332 95 29

Averageu 00 nn 208 55 27 26 12 48 233 68 29

Inbound
1953 00 36 25 70 7 44 25 58

1954 nn 00 34 21 63 9 42 21 50

1955 u 00 00 00 44 12 28 44 12 28

1956 00 nn 00 00 00
38 10 26 10 48 10 20

Average 38 17 45 6 44 17 39

Total outbound
inbound nnn 246 72 29 32 12 38 277 85 31

not more than 3 to 5 percent over the 1956 level If the 1956 total of
253 000 tons of liner cargo should increase by 3 percent a year by
1961 the level would be 293 000 tons Export s estimate of7 5 percent
anllual increase would raise the total to 364 000 tons Transportation
by United States flag vessels ofhalf of these estimates would require
33 to 40 sailings respectively with an average loading of approxi
mately 4 500 tons or 19 to 26 sailings respectively in addition to

the 14 sailings in Isthmian s existing service We believe the most

realistic forecast is an annual growth of between three and four per
c nt which will require approximately 34 sailings per year or 20

sailings in addition to Isthmian s existing service in order to reach

50 percent United States flag participation
The foregoing facts establish and we conclude that the service

already provided by United States flag vessels in the Persia Gulf

trade is inadequate to the extent of 20 sailings per year over the 14

sailingsin the existing service of Isthmian

The Persian Gulf applications request authorization to serve ports
iIl he eastern Mediterranean and on the Red Sea and certain ports
in the I P C area in conjunction wi h and to support the primary
services The record indicates that these areas are incidental to the

service to be provided to the Persian Gulf area and they are included

in the analysis we previously made in connection with the I P C
services wherein we found such services inadequately served by
Vnjted States flag vessels We therefore see no reason to isolaw and

segmentize the traffic statistics for these secondary areas
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The primary Persian Gulf area is patently inadequately served by
United States flag vessels and our findings under section 605 c with

respect to the Persian Gulf service extend to and include all the ar as

included in the various applications for subsidy on the Persian Gulf

route

We find and conclude that the Persian Gulf service already pro
vided by United States flag vessels is inadequate to the extent of 20

sJlilings per year over the 14 annual sailings in the existing service

of Isthmian and that in the accomplishment of the purposes and

policy of the Act such additional vessels should be operated thereon

Section 605 c does not interpose a bar to the award of an operating
diff rential subsidy for the operation of such additional vessels

thereon vVe further conclude that with a total of 34 sailings per

year by United States flag vessels service by vessels ofUnited States

flag registry would be adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be oper
ated thereon Section 605 c does interpose a bar to the award of an

operating differential subsidy for the operation of additional vessels
thereon for serviee in excess of34 sailings per year

The selection of which applicant or applicants may be granted sub

sidy contracts for the 20 sailings in the Persian Gulf service is not
within the scope of section 605 c proceedings and sneh determina
tion will be made under ot her sections of the Act

IV APPLICATION FOR SECTION 805 a PERMISSION

As previously noted Isthmian requests section 805 a permission
for thefollowing services

1 Atlantic Gulf Hawaii service of Isthmian

2 United States Gulf and Pacific coast intercoastal service of its

parent company States Marine

3 United States Pacific coast ports to Atlantic coast ports lumber
service of its parent company States Marine

In States Afarine Oorp Subsidy Tricontinent Etc Services 5
F M B 537 1959 States Marine Isthmian s parent corporation re

quested permission under section 805 a for all the domestic services
here under consideration All the testimony and exhibits on the do
mestic issues in that proceeding were incorporated by stipulation into
this record and there was no opposition in this proceeding to the

granting of the requested permissions
1 Atlantic Gulf Hawaii service Isthmian began operating in the

Atlantic Gulf Hawaii trade in 1923 and in 1934 it organized a joint
service with Matson Navigation Except for interruption from 1942
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through 1946 because of Wodd VTar II service has continued to the

present time

As to the eastbound and westbound Atlantic coast sailings the

pattern of service establishes that Isthmian has grandfather rights
within the meaning of section 805 a It is further apparent that in

the eastbound trade to the Gulf Isthmian similarly is entitled to

grandfather rights Isthmian is therefore entitled as a matter of

law to the required permission under section 805 a as to those por
tions of the Atlantic Gulf Hawaii service

As for the westbound service from the Gulf to Hawaii however

little or none was provided until 1939 and Isthmian has no grand
father rights as to this portion of its Atlantic Gulf Hawaii service

Since 1939 Isthmian has provided a regular and fairly substantial

westbound service from the Gulf which appears to be vital to the

economy of Hawaii No party has protested the grant of permission
for the service and nothing in the record indicates that its continua

tion wouldresult in unfair competition to any other domestic operator
We conclude that continuation of Isthmian s Atlantic Gulf Hawaii

service will not result in unfair competition to any person firm or

corporation operating exclusively in any domestic service and that it

would not be prejudicial to the objects and policy of the Act This

reportwill serve as written permission to continue such service

2 Gulf and Pacific coast intercoastal service of States Marine In

1929 Luckenbach Gulf Steamship Corp started a general cargo serv

ice between the Gulf and the Pacific coast and in 1953 the company
was purchased by St tes 1arine Except for a period during Wodd

WarII the service has been in bona fide operation since 1935 Under
section 805 a Isthmian is entitled as a matter of law to the required
permission for continuation of its Gulf and Pacific coast intercoastal

service

We conclude that continuation of States Marine s Gulf and Pacific

coast intercoastal service will not result in unfair competition to any

person firm or corporation operating exclusively in the coastwise or

intercoastal service and would not be prejudicial to the objects and

policy of the Act This report will serve as written permission to

continue such service

3 Pacific coaJt to Atlantic coast lumber service of States illanne

States Marine has had Interstate Commerce Commission authority
since 1953 to carry intercoastal lumber from the Pacific to the Atlan

tic and has operated such a service as an adjunct of its tl icontinent

service Only Weyerhaeuser Pope Talbot Inc Quaker Line IRc

and CalInar Steamship Corp in addition to States Marine operate
5 F M B
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in this trade and of these Weyerhaeuser Pope Talbot and Quaker
Line have proprietary lumber interests Cargo offered in thIs service

exceeds vessel capacity no protests were made to States Marine s con

tinuation of such service and independent lumber shippers need the

servIce

We conclude that continuation of States Marine s Pacific coast to

At antic coast lumber service will not result in unfair competition to

any person firm or corporation operating exclusively in the coast

wise or intercoastal service and that it would not be prejudicial to th

objects and policy of the Act This report will serve as written per

mission to continue such service

APL requests section 805 a permission to calTY intercoastal cargo

in the increased westbound round the world service for which it seeks

subsidy The conclusion we have reached that additional vessels of

United States registry should not be operated on such service makes

it unnecessary to grant the requested permission
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APPENDIX A

Section 605 C

No contract shall be made under this title with respect to a vessel to be

operated on a serviee route or line served by citizens of the United States
which would be in addition to the existing service or services unless theCom

mission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereOn and no contract shall

be made with respect to a vessel operated or to be operated in a service route

or line served by two or more citizens of the United States with vessels of

United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be duly prejuqicial as between

citizens of the United States in the operation of vessels in competitive services
routes or lines unless following public hearing due notice of which shall be

given to each line serving the route theCommission shall find that it is neces

sary to enter into such contract in order to provide adequate service by vessels

of United States registry The Commission in determining for the purposes

of this section whether services are competitive shall take into consideration

the type size and speed of the vessels employed whether passenger or cargo

or combination passenger and cargo vessels the ports or ranges between which

they run the character of cargo carried and such other facts as it may deem

proper

APPENDIX B

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI ofthis Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding company

subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly shall own operate
or charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any per

son or concern that owns charters o operates any vessel or vessels in the
domestic intercoastal or coastwise service without the written permission of

the Commission Every person firm or corporation having any interest in such

application shall be permitted to intervene and the Commission shall give a

hearing to the applicant and the intervenors The Commission shall notgrant

any such application if the Commission finds it wil result in unfair competition
to any person firm or corporation operating exclusively in the coastwise or

intercoastal service or that it would be prejudicial to the objects and policy of
this Act Provided That if such contractor or other person above described or

a predecessor in interest was in bona fide operation as a common carrier by
water in the domestic intercoastal or coastwise trade in 1935 over the route
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or routes or in the trade or trades for which application is made and has so

operated since that time or if engaged in furnishing seasonal service only was

inbona fide operation in 1935 during the season ordinarily covered by its opera
tion except in either event as to interruptions of service over which the appli
cant or its predecessor in interest had no control the Commission shall grant
such permission without requiring further proof that pUblic interest and con

venience will be served by such operation and without further proceedings as

to the competition insuch route or trade
Ifsuch aPl lication be allowed it shall be unlawful for any of the persons

mentioned in this section to divert directly or indirectly any moneys property
or other thing of value used in foreign trade operations for which a subsidy
is paid by the United States into any such coastwise or intercoastal operations
and whosoever shall violate this lrovision shall be guilty ofa misdemeanor

5 F M B
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No 833

MAATSCHAPPIJ ZEETRANSPORT N V ORANJE LINE ET AL

V

ANCHOR LINE LIlnTE ET AL

No 834

AGREEMENT No 8400 BETWEEN ANCHOR LINE LIMITED

THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL

No 840

PETITION OF ANCHOR LINE LTD ET AL PARTIES TO AGREEMENT

No 8400

No 843

IN THE ATTER OF AGREEMENT No 8440 BETWEEN ANCHOR LINE

LIMITED THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL AND

THE PROTEST OF ORANJE LINE ET AL AGAINST ApPROVAL THEREOF

Sltbmitted N1 mber 3 1959 Decided December 14 1959

Respondents in No 833 have Iiot been shown to have engaged inconcerted rate

action cooperative pooling and sailing arrangements or a conspiracy to

drive complainant from the United States Great Lakes United Kingdom
trade in yiolltio of sections 14 Second and 15 of the Shipping Act 1916

Complaint dismissed

The Board has power to act under the Shipping Act 1916 with respect to Agree
ments Nos 8140 and 8130 covering the trades between United States and

Canadian Great Lakes ports and ports on the St Lawrence River in Nova

Scotia Newfoundland and New Brunswick on the one hand and ports of
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the United Kingdopl on the otP er hand notwithstanding that the agree

ments embrace also the foreign commerce of nations other than the United

States The agreements have not been shown to be detrimental to the

commerce of the United States or otherwise to be in contravention of the

Shipping Act 1916 Petition inNo 840 denied

Approval of Agreements Nos 8400 and 8440 insubstantially the same trade area

as is covered by existing approved agreements would be detrimental to the

commerce of the United States Agreements not approved and Nos 834 and

843 discontinued

George F Galland G Nathan Oalkins Jr Robert N Kharasch

and Th017Ul8 K Roche for OranjeLine et al

Ronald A Oapone Oletus Keating Ebner O Maddy and Robert E
Kline Jr for Anchor Line Limited et al

John J O Connor for Isbrandtsen Company Inc intervener in

No 834

Edward Schmeltzer Edward Aptaker and Robert E Mitchell as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

TRos E STAKEM JR MemlJer

By THE BOARD

These proceedings present related issues and were consolidated for

hearing and recommended decision of the examiner Exceptions were

filed to the recommended decision and the matters were orally argued
before us Our findings and conclusions generally comport with those
of the examiner

Pursul1nt to section 15 of the Shipping Act 1916 46 U S C 814

the Act Anchor Line Limited The Bristol City Line of Steamships
Ltd Canadian Pacific Railway Company The Cunard Steam Ship
Company Limited Ellerman s vVilson Line Limited Furness Withy

Company Limited Manchester Liners Limited and The Ulster

Steamship Company Limited Head Lord Line respondents filed

for approval an agreement providing for the creation of a conference
to be known as United Kingdom United States Great Lakes West
bound Freight Conference the British westbound conference for
the establishment and maintenance of agreed rates charges and prac
tices for or in connection with the transportation of cargo in the trade
from Great Britain Northern Ireland anq Eire to United States
Great Lakes ports The agreement wasassigned No 8400 and notice

of its filillg waspublished in the Federa Register ofJanuary 18 1958

23 F R 349
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A protest against approval of Agreement No 8400 was filed Feb

uary 6 1958 onbehalf of Maatschappij Zeetransport N V Oranje
Line A S Luksefjell A S Dovrefjell A S Falkefjell and A S
Rudolf operating a joint service known as Fjell Line under approved

Agreement No 7763 and And Smith Rederi A B and Rederiaktie

bolaget Ragne operating a joint service known as Swedish Chicago
Line under approved Agreement No 8036 complainants 1 Com

plainants are members of Great Lakes United Kingdom Westbound

Conference the approved westbound conference created under

approved Agreement No 8140 and covering the westb0 1H d trade from

ports ofthe United Kingdom to ports ofthe Great Lakes ofthe United
States and Canada the St Lawrence River Nova Scotia Newfound

land and New Brunswick and also are members of Great Lakes

United Kingdom Eastbound Conference the approved eastbound

co nference created underapproved Agreement No 8130 and covering
the eastbo und trade in the same area covered by the approved
westbo und conference

On the protest of co mplainants and upon our own motion we in

stituted aninvestigatio n by order ofApril 7 1958 No 834 pursuant
to section 22 ofthe Act 46 U S C 821 to determine whether operation

under Agreement No 8400 would be unjustly discrimipato ry 01 unfair

as behyeen carriers shippers exporters importers 01 ports 01 between

expo rters from the United States and their foreign co mpetitrs 01

operate to the detrimeIlt ofthe commerce ofthe United States within
the meaning of section 15 ofthe Act No action approving 01 disap
proving Agreement No 8400 was taken by us

By complaint filed Malch31 1958 as amended No 833 itis alleged
that 1 respondents had engaged in concerted rat action cpoperative
pooling anisailing arrang ments and a conspiracy to drive complain
ants fronl the United St tes ireat Lakes United lingdo m trade in

violation of sections 14 Seco nd 46 U S C 812 Seco nd and i5 of the

1ct 2 the operations of the British westbound conference contem

plated port allocation arrangements pot reflected in Agreement No

8400 as filed 3 Agreement No 8400 is unlawful per se b cause it is

duplicative of Agreement No 8140 and 4 Agreement No 8400

would be detrimental to the foreign commerce of the United States

Complainants request disapproval of Agr ement No 8400 and ask

that respondents be enjo in d from carrying out such agreemen and

frOln continuatiqn of viol tion of the Act found t e ist

1Where the context so indicate s the term complainants also wlII include Liverpool
Liners Limited which was made a party complainant in No 833 by stipulation of the

parties filed May 21 1958 and Nordlake Line which was admitted as aparty witli status

simllar to that of the other complainants upon stipulation of the parties acceptel of reord

on September 22 1958
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On May 14 1958 respondents filed a petition No 840 alleging
that Agreements Nos 8140 and 8130 creating the approved westbound
and eastbound conferences were and are beyond our authority to ap

prove because they inseparably embrace foreign trade between Canada
and the United Kingdom result in unjust discrimination are unfair

as between carriers and aredetrimental to the commerce of theUnited

States The petition requests a finding that we are without jurisdic
tion to approve Agreements Nos 8140 and 8130 and requests that we

withdraw approval thereof dismiss the complaint in No 833 and

discontinue the inv stigation in No 834 and approve Agreement No

8400 By order of July 11 1958 we denied complainants motion to

dismiss the petition and denied the petition insofar as it sought the

dismissal of the complaint in No 833 and the discontinuance of the

investigation in No 834 and set for hearing and investigation on a

consolidated record witl Nos 833 and 834 the remaining issues pre

sented by the petition
Subsequently respondents filed for approval under section 15 of the

Act an agreement assigned Agreement No 8440 providing for the

creation of a conference to be known as lTnited States Great Lakes

United Kingdom Eastbound Freight Conference the British east

bound conference covering the eastbound trade in the same area

covered by Agreement No 8400 Notice of the fillng of the agree
ment was published in the Federal Register of July 12 1958 23 F R

5311 and a protest against approval thereof was filed by complain
ants on August 1 1958 By order of September 22 1958 No 843

we set for hearing and investigation the issues presented by the filing
ofAgreement No 8440 and the protest against approval thereof con

solidated No 843 for hearing and report with Nos 833 834 and 840

and ordered that section 15 action with respect to Agreement No

8440 be held in abeyance pending decision in the Consolidated proceed
Ings

Complainants intervened in Nos 834 840 and 843 Public Coun
sel intervened in No 833 pursuant to rule 3 b of our Rules of

Practice and Procedure 46 CFR 20142 Isbrandtsen Company
Inc intervened in No 834 but took no active part in the proceeding

Up to the date of the hearing operations into the Great Lake ports
of the United States and Canada through the St Lawrence River and

connecting waterways have been limited to smaller vessels because of

size and draft limitations imposed by loc s and canals Generally
the vessels operated by complainants and respondents in the services

detailed below have ranged in capacity from 940 to 2 875 deadweight
tons with the deadweight capacity for transit into the Great Lakes

limited to about 1 500 tons At ports on the St Lawrence River
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below and including J10ntreal Que and ports in Nova Scotia New
foundland and New Brunswick Canadian seaboard ports however
no such size and draft limitations apply and operations may be and
have been conducted with regular ocean going cargo vessels With

the opening of the St Lawrence Seaway in 1959 with its deep draft
locks canals and channels draft limitations are those applicable at

particular ports only and it is likely that changed patterns of opera
tion will ensue

Fjell Line is the pioneer line in the trade inaugurating in 1935 a

service between Rotterdam Antwerp Oslo London Liverpool and
Manchester and ports on the Great Lakes Except for the period
of 7orld 7ar II it has operated continuously since that time in the
Great Lakes United Kingdom trade Oranje Line inaugurated a

service between the Great Lakes and theUnited Kingdom and Europe
before 7orld 7ar II and except for the war years has since been

operating in the Great Lakes United Kingdom trade These two car

riers operate a joint service known as Fjell Oranje Line under ap
proved Agreement No 8067 and the westbound itinerary generally
is London Antwerp Glasgow Montreal Toronto Ont Cleveland

Ohio Detroit J1ich Chicago Ill and J1ilwaukee Wis eastbound

Chicago Milwaukee Sarnia Ont Detroit Cleveland Hamilton Ont
Toronto Montreal London Antwerp Rotterdam and Glasgow The
order of call changes frequently in both directions

Swedish Chicago Line commenced operations at the beginning of
the 1956 Great Lakes open season of navigation and its vessels gen
erally follow a westbound itinerary from Scalidinavian ports to Lon
don or Liverpool and thence to Montreal Toronto Buffalo N Y
Cleveland Detro t Chicago and J1ilwaukee and an eastbound

itinerary from Chicago Milwaukee Detroit Cleveland Hamilton
Toronto and Montreal to Liverpool and thence to Scandinavian ports
The vessels usually do not call at Bordeaux Hamburg range ports al

though calls were made at Rotterdam on two eastbound voyages in

1958 Swedish Chicago Line and Fjell Oranje Line operate under

a port and sailing allocation agreement approved as Agreement No

8077

Liverpool Liners inaugurated service at Great Lakes ports in 1958
and its vessels generally follow a westbound itinerary from Liverpool
and Dublin to Jfontreal Toronto Hamilton Cleveland Detroit Chi
cago and Milwaukee and eastbound from Chicago J1ilwaukee Cleve

land Toronto and Montreal to Liverpool and Dublin Nordlake

Line became a party to the approved westbound and eastbound con

ference agreements in September 1958 but no evidence concerning its

operations was presented
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Respondents have operated in the trade between the Unit d ing
dom and Canada for many years but they did not commence opera
tions individually 2 to and from United States Great Lakes ports
QUtil the opening of navigation in 1957 Ellerman s Wilson Line

had not offered service to United States Great Lakes ports up to the

date of the hearing Anchor Line advertised sailings in its own name

early in 1958 between Glasgow and Chicago Detroit Cleveland
ilwaukee and other United States ports on the Great Lakes of

vessels owned or operated by Head Lord Line and Bristol City
Line but these advertisements were later changed to show Anchor

Line as loading agent at Glasgow for undisclosed principals There

is no indication that any services from the United Kingdom or Eire

to United States Great Lakes ports actually have been operated by
Anchor Line Cargo statistics covering the sailings out of Glasgow
advertised by Anchor Line were included in the data furnished by
the owners or operators of the vessels Complainants contend that

the record confirms the common carrier status of Anchor Line To

qualify as a commo carrier Anchor Line s undertaking to ca rry must

continue for a certa in period of time at least subsequent to the receipt
of goods for the purpose of transportation Agreem nt No 76 O 2

U S MC 749 7523 1945 Ve conclude on this record that Anchor

Line has not been shown to have operated as a common carriel in the

United Kingdom United States Great Lakes trade

The remaining respondents have conducted operations to and from
United States Great Lakes ports and their vessels oin conjunction
with such operations made calls at Canadian Great Lakes ports but

the identity of the Canadian ports is not shown

A joint advertising circular was distributed early in 1958 in which

the eight respondents announced their intention to conduct individual

direct liner services to United States Great Lakes ports Furness

Withy in 1957 advertised certain of its sailings to United S tates Great

Lakes ports in its own name but generally so far as the recoFd shows

thesailings of Canadian Pacific Railway Cun rd a hd Furness Tithy
were advertised jointly during that year These advertisemen s in

dicated clearly the names of the operators o he respective vessels

No evidence was presented concerning adv ltising practices of these

three respondents during 1958 Praotices of tl1e otler respo1dents

IIThe record indicates that a service known as London Liners was advertised in 1956 to

and from certain United States Great Lakes ports under the auspices of Canadian North

Atlantic Westbound Freight Conference d taned infra whicb was succeeded In 1957 by

the Indiv1dual Canadian United Kingdom operations of responden s Tbls service was

apparently conducted witb vessels operated by Furness Withy and Canadlan PaCific RaU

Yay w1t London as the sole United Ki gdom port ot call but no further details are

shown
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are noted below Advertisements of record relate principally to the

westbound services offered by respondents and were reproduced
from publications circulated in the United Kingdom Because of

relatively short distances within Great Britain cargo originating at

inland points may be attracted to anyone of serveral ports served

by one or more of the respondents as indicated below

Bristol City Line commenced operatiOIls to United States Great
Lakes ports in 1958 The ports served were Glasgow Avenmouth

Cleveland Detroit Milwaukee and Chicago westbound and the same

United States ports and Swansea Avenmouth Liverpool Belfast and

Glasgow eastbound So far as the record shows Bristol City Line

advertised its westbound sailings in its own name out of Avenmouth

and other South Wales ports only Westbound sailings out of

Glasgow were advertised by Anchor Line in its own name through
April 1958 and thereafter by Anchor Line as loading broker for

undisclosed principals Bristol City Line also advertised certain

sailings out of Avenmouth and other South Wales ports of Head

Lord Line vessels at first in its own name and later by identifying
the sailings as those ofHead Lord Line vessels and indicating that

Head Lord Line bills of lading would be issued

Head Lord Line on its westbound voyages in 1957 served Liver

pool Belfast Glasgow Cleveland Detroit Milwaukee and Chicago
eastbound the same United States ports and Belfast and Liverpool
In 1958 the ports served eastbound and westbound were Belfast Liv

erpool Dublin cAvenmouth Glasgow Cleveland Detroit Milwaukee

and Chicago with Cork as a port of call on one eastbound voyage
Head Lord Line so far as the record shows advertised its 1958

westbound services in its own name out of Liverpool only The sail

ings from Glasgow were advertised by Anchor Line and those from

Avenmouth by Bristol City Line each in its own name at first and

later as loading broker or agent as stated above Sailings to and

from Belfast and DubliJ so far as the record shows were advertised

by Head Lord Line only
Canadian Pacific Railway inaugurated service to United States

Great Lakes ports at the end of the 1957 season of navigation on the

Lakes operating one westbound and two eastbound sailings In that

year the ports served were London and Detroit westbound and De

troit Liverpool and London eastbound In 1958 it operated ap

proximately alternate sailings from London and Liverpool to Detroit

and Cleve and astboun Detroit and Cleveland were served with
London as the United Kingdom port of call on all voyages except
one on which Liverpool only was served Buffalo was served on one

westbound and eastbound round voyage
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Cunard conducted operations throughout the 1957 and 1958 sea

sons Eastbound and westbound the ports served in 1957 were Lon

don Clevelanl and Detroit Liverpool was added in 1958 as a port of

call and a few calls were made at Buffalo to load or discharge cargo
Furness Withy likewise conducted operations in 1957 and 1958

between London Buffalo Cleveland Detroit Milwaukee Chicago
and Muskegon 1ich Eastbound two calls also were made in 1957
at Liverpool and one at Manchester 1anchester Liners in 1957 and

1958 served only Manchester in the lJnited Kingdom and the United
States Great Lakes ports of Cleveland Detroit 1ilwaukee and

Chicago
Respondents except Anchor Line together with The Cairn Line of

Steamships Limited and The Donaldson Line Limited are members
of Canadian North Atlantic Testbound Freight Conference and
Canada United Kingdom Freight Conference the Canadian confer

ences regulating their operations westbound and eastbound respec
tively between Canadian Great Lakes and seaboard ports and Great
Britain Northern Ireland and Eire These conferences employ ex

elusive patronage contractjnoncontract rate systems obligating both
shippers and freight brokers which limit the ability of complainants
to procure cargo moving to and from Canadian ports

Complainants have applied for membership in the Canadian con

ferences since 1952 but their applications have been denied consist

ently Their latest applications were pending at the time of the hear

ing Numerous shippers and forwarders in the United States have
executed contracts with these conferences in order to ta ke advantage
of contract rates out of Montreal The latter port enjoys inland

rate advantages over North Atlantic ports of the United States and
is therefore an important gateway for United States import and ex

port cargo moving to and from the midwestern States At least 75

percent of the shippers in the westbound United Kingdom Canadian
trade have executed contracts with the Canadian conference covering
that trade and regular shippers rather than occasional shippers are

most likely to execute such contracts Complainants have offered to
delete the coverage of Canadian ports from the approved eastbound

and westbound conferences provided they are admitted to membership
in the Canadian conferences

Respondents are unwilling to join the approved westbound and

eastbound conferences with their existing coverage of Canadian
Great Lakes and seaboard ports for several reasons Such action

would require respondents because of provisions in the conference

agreements to withdraw from the existing Canadian conferences
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They consider that this would be a breach of faith with Cairn Line
and Donaldson Line members of the Canadian conferences not signa
tories to Agreements Nos 8400 and 8440 Also there would then be
either multiple conferences or a conference and independent operators
Cairn Line and Donaldson Line in the United IGngdom Canadian

trade

Respondents also object to the fact that the headquarters of the

approved westbound conference is at Rotterdam although the con

ference agreement by its terms relates only to service from the United
Kingdom They fear that because of the orientation of the approved
conferences to the continental trades and the unanimous vote pro
cedures regarding rate matters followed by those conferences com

plainants would be in a position to accord more favorable rates to

continental shippers than to shippers in the United KingdOln and at

the same time veto any efforts of respondents to revise rates should
it be necesary to do so in order for United IGngdom manufayturers
to meet the competition of continental manufacturers In this con

nection re pondents make reference to several instances wherein the
tariff of the approved westbound conference provides for higher rates
fom United Kingdom ports to United States Great Lakes ports than
the tariff of the United States Great Lakes Bordeaux Hamburg
Range Westbound Conference provides from continental poJts to the
same destinations

The approved westbound and eastbound conferences do not employ
exclusiv patronage contract systems in their operations S

nor do any
of the other conferences whose members serve United States Great
Lakesports On theother hand all conferences which serve Canadian
Great Lakes or seaboard ports exclusively so far as here pertinent
employ such systems

Nordlake Line Fjell Line and Oranje Line are members of the

UzPted States Great Lakes Bordeaux Hamburg Range Easthound
Conference and United States Great Lakes Bordeaux Range West

bollnd Conference approved Agreements Nos 7820 and 7830 cover

ing the eastbound and westbound trades between United States Great
Lakes ports and continental European ports in the Bordeaux Ham

burg range These conferences at one time also covered London

which was deleted when the approved westbound and eastbound con

8A modification of Agreement Np 7830 which for the first time would institute an

exclusive patronage system with dual contraet noncontract rates in the United States
Great Lakes trades is under consideration in No 795 In the Mattet oj Agreement No

7830 2 which is pending decision of the Board
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ferences were estahlished in 1953 and also included Canadian Great

Lakes and seaboard ports which were deleted in 1957 Between 1946

and 1949 these conferences were in competition in the trade between

Canadian seaboard ports and Bordeaux IIamburg range ports with

Canadian seaboaTd continental eastoound and westbound confer
ences among the members of which vere some of the respondents
During this period ofcompetition between differently constituted con

ferences rate cutting resulted in substantial disruption of the trade

Ultimately the members of the conferences established under Agree
ments Nos 7820 and 7830 joined the competing Canadian seaboard
continental conferences which ended the conflict Present member

ship of the latter conferences includes complainants Fjell Line and

Oranje Line and respondents Cunard and Canadian Pacific Railway
Complainants and respondents agree that the existence of competing

conferences in a particula r trade with differently constituted mem

berships will ultimately result in rate waTS Rnd complete disruption
of that trade and that such disruption will be more severe than in the
case of a single conference faced with the competition of several
individual carriers The reason given is that under a conference the
members can offer coverage of broad ranges of ports whereas the

port coverage of the lines individually would be much more limited
There are several other conferences in existence or proposed which

have some bearing on the issues here Those of the complainants
whose vessels make calls at Bordeaux Hamburg range ports are mem

bers of the Canadian Great Lakes Bordeaux Hamburg Range east

bound and westbound conferences covering the trade indicated hy
the titles Respondent Canadian Pacific Railway at one time made

inquiry about membership in the eastbound conference but submitted
no formal membership application Complainants state that Cana
dian Pacific Railway would have been admitted to membership had
it applied

Fjell Line and Swedish Chicago Line are members of the U S
Great Lakes Scandinavian and Baltic Eastbound Conference estab
lished under approved Agreement No 8180 covering the trade be
tween United States Great Ilakes ports and IcelandIC Scandinavian
and Baltic Sea ports

Tables I and II show the cargo in revenue tons carried by com

plainants vessels in the westbound and eastbowld Great Lakes United

Kingdom services They do not include any statistics relating to the

separate Great Lakes Bordeaux Hamburg range services
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TABLE 1 Complainants westbound cargo United Kingdom Great Lakes service

UKto Canada Continent Continent to Canada
Year UK to to

US Lakes US Lakes
Lakes Seaboard Lakes Seaboard

1953 24 580 3 024 2 446 49 061 5 452 7 198
1954 32 836 3 440 426 36 058 5 991 10 819
1955 36 480 5 035 3 716 43 279 4 760 7 361
1956 44 565 6 277 1 477 25 853 3 906 9 819
1957 49 316 7 846 2 324 16 390 3 208 13 657
1958 1 26 628 4 125 2 127 17 559 4 861 9 119

1 To August 1 1958

TABLE II Complatnanls eastbound cargo Great Lakes Unired Kingdom service

CanMato U K U S Lakes Canada to Continent

Year U S Lakes to

to UK Continent
Lak s Seaboard Lakes SebOllrd

1953 14 134 9 868 12 236 39 170 6 238 8 936
1954 25 474 14 592 19 753 38 005 5 665 14 053
1955 36 984 3 471 9 739 21 807 4 211 10 82Q
1956 43 133 4 207 19 391 17 893 1 192 9 428

1957 39 428 13 143 16 065 15 310 992 16 441

19581 18 235 5 561 6 781 9 674 2 448 8 133

ITo August 1 1958

Tables III and IV show the cargo in revenue tons carried by those

respondents which conducted operations to and from United States

Great Lakes ports in 1957 and 1958 No data were presented showing
the amormtofCanadian seaboard cargo carried

TARLE III Respondents westbound Great Lakes traffic

1957 1958 to Aug 1

Line
UK to U K to UKto UK to

US Canadian US Canadian
Lakes Lakes Lakes Lakes

Bristol City Llne 1 470 544

Canadian Pactfic Railway 412 1 021 2 709 8 112
Cunard 826 4 647 1 408 5 680
Furness

Withy
un 3 167 7 383 875 5 096

Head Lord Line u u
u 6 570 1 049 5 501 1 426

Manchester Liners n U
4 696 18 420 2 488 11 387

Totals 15 671 32 520 14 451 32 245
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T ABLE IV Respondents eastbound Great Lakes traffic

1957 1958 to Aug 1

Line
US Canadian U S CanadIan

Lakes Lakes Lakes Lakes
to U K to U K to U K to U K

Bristol City
Line

u u u u u u
u 564 468

Canadian Pacific Railway 338 1 965 845 2 201
Cunard 1 582 7 049 824 3 441
Furness Withy u 5 152 2 546 1 899 1 333
IIead Lord Line 4 186 4 325 2 487 3 387
Manchester Liners 10 586 5 062 4 027 682

Totals u u 21 844 20 947 10 646 15 512

Twbles I and II show that complainants have been able as the
trade between the United States Great Lakes ports and the United
Kingdom has developed to concentrate primarily upon the Great
Lakes United Kindom service with progressively less reliance upon
traffic to and from the Continent Westbound traffic originating at

continental and Scandinavian ports declined from 67 percent in 1953
to 37 percent in 1957 and eastbound traffic destined to continental
and Scandinavian ports declined from 60 percent in 1953 to 32 percent
in 1957 of the total carryings in that service

Tables III and IV demonstrate that respondents on the whole
have devoted their efforts more to the trade between the United
Kingdom and Canada rather than that between United States Great

u Lakes ports and the United Kingdom although there are variations
as between the individual respondents

The statistics demonstrate together with data concerning the num

her of sailings made the effectiveness of the exclusive patronage
contract systems employed by the Canadian conferences In 1957
and to August 1 1958 respondents had 76 westbound and 68 east
bound sailings between the United l ingdom and Canadian Great
Lakes ports averaging 852 and 536 tons respectively per sailing

11 the same period complainants had 72 westbound and 58 eastbound

sailings between the same areas averaging 166 and 324 tons respec
tively per sailing Complainal ts eastbound average carryings from
Canadian Great Lakes ports are somewhat distorted by reason of the
1951 figures shown in table II Average carryings eastbound in 1958
for 23 voyages was 2418 tons per voyage It appears therefore that
the exclusivepatronage contract systems of the Ca nadian conferences
are somewhat more effective westbound than eastbound

The statistics also show that from an economic standpoint com

lainants and respondents alike have found it necessary to serve all
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Great Lakes ports Canadian and United States in sailings to and

from theUnited Kingdom
In their preliminary meetings leading up to the organi ation of

the British westbound conference respondents nominated conference

secretaries to draft the conference agreement to make representations
to the Board leading up to approval of the agreement and to proceed
with the compilation of a draft conference tariff A draft of tariff

Was prepared hy the conference secretaries and was circulated to the

members of the proposed conference At least 79 copies of this draft

tariff were prepared Revisions of particular items also were circu

lated by the secretaries at the suggestion of the member lines The

only revisions of record were issued February 7 1958 before the

secretaries received notice from the Board that complainants protest
against approval of Agreement No 8400 had been filed There is no

direct evidence that j6intaction has been taken by respondents to

adopt the draft tariff or that respondents have agreed to be bound

thereby The conference secretary testified that the members of the

propOsed British westbound conference were free to use the draft

tariff as a basis for thetr rate quotations if they so desired that to

his knowledge the individual respondents did not like the tariff in

niany instanceS and that the tariff was not binding on them

There are shown of record a number ot instances in which respond
en other than Anchor Line and Ellerman s Wilson Line have quoted
identical rates in soliciting westbound traffic and in many of these

instances the rates were the same as those shown in the draft tariff

For example Canadian Pacific Railway Bristol City Line Furness
vVithy and Manchester Liners all quotBd rates at about the same

time of 252 shillings sixpence per ton weight or measurement on

needles up to a value Of 125 per ton from United Kingdom ports to

aeveland and Detroit and Cunard Canadian Pacific Railway and

Manchester Liners all quoted rates of 1 5 shillings per ton weight
or measurement on chocolate confectionery over 70 cubic feet per 20

hundredweight to and from the same ports all of which rates were

the same as shown in the draft tariff The rate quotations of the five

respondelts first mentioned above on linoleum tiles while differing
from the rate hown in the raft tariff were the same

It is the general practice in the shipping ind stry for one line to

meet exactly the rates of its competitol S to the extent they can be as

certained unless a policy ofTate cutting is embarked upon Numerous

The record also shows rate quotations by Anchor Lfne which except tn one instance

were the same as those given by the other espondents but which are not further con

sidered tn view of our conclusion infra that Anchor Lhie cannot be found to have oper

ated as a common carrier to and from United States Great Lakes ports
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instances are cited wherein complainants rates are the same as those

quoted by respondents and the same as those shown in the draft tariff

On the other hand some of the rates in the draft tariff and in some in

stances those quoted by respondents were lower than those established

by complainants in their tariff on file with the Board

DISCUSSION AND CONCLUSIONS

The issues ror determination are 1 whether the Board has juris
diction to approve Agreements Nos 8140 and 8130 2 whether the

operations or the approv d westbound and eastbound conferences are

in contravention of section 15 of the Act 3 whether the operations
of the proposed British westbound alid eastbound conferences would

be detrimental to the commerce of th Uniterl States or otherwise in

contravention of section 15 and 4 whether respondents have vio

lated sections 14 Second and 15 of the Act

The examiner found that our jurisdiction over Agreements Nos

8140 and 8130 is not dereated by reas n of the fact that they embrace

the trade between Canada and the United Kingdom in addition to

foreign commerce of the United States that operations under the

approved westbound and eastbound conference agreements are not

detrimental to the commerce of the United States or otherwise in con

travention ofsection 15 of the Act and that there is no justification for

withdrawal of the existing approval of those agreements that ap

proval of proposed Agreenlents Nos 8400 and 8440 would be detri

mental to the commerce of the United States in that it would permit
the operation of competing conferences with resulting rate instability
and rate wars and approval should therefore be withheld and that

the complaint in No 833 should be dismissed on findings that no vio

lations of the Act had been shown

Jurisdiction Respondents contend that Agreements Nos 8140 and

8130 inseparably embrace Canadian trade with the United States

Great Lakes trade that the Board cannot lawfully regulate the com

merce between Canada and the United Kingdom under the Act and

that we therefore have no jurisdiction to approve those agreements
and must withdraw our prior approval Section 1 of the Act pro
vides so far as is pertinent

The term common carrier by water in foreign commerce means a common

carrier engaged in the transportation by water of passengers or property

between the United States or any of its Districts Territories or possessions and

a foreign country whether in the import or export trade

The term common carrier by water means a common carrier by water in

foreign commerce or a common carrier by water ininterstate commerce
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Section 15 of the Act provides so far as is pertinent
That every common carrier by wat r or other person subject to this Act shall

file immediately with the board a true copy or if oral a true and complete
memorandum of every agreement withanother such carrier or other person sub

ject to this Act or modification or cancellation thereof to which it may be

a party or conform in whole or in part fixing or regulating transportation rates

or fares giving or receiving special rates accommodations or other special

privileges or advantages controlling regulating preventing or destroying com

petition pooling or apportioning earnings losses or traffic alloting ports or

restricting l r otherwise regulating the number and character of sailings between

ports limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or inany manner providing for an exclusive pref
erential or cooperative working arrangement The term agreement in this

section includes understandings conferences and other arrangements
The board may by order disapprove cancel or modify any agreement or any

modification or cancellation thereof whether or not previously approved by it
that it finds to be unjustly discriminatory or unfair as between carriers ship

pers exporters importers or ports or between exporters from the United States

and their foreign competitors or to operate to the detriment of the commerce

of the United States or to be in violation of this Act and shall approve all other

agreements modifications orcancellations

We need not here determine whether under section 15 we have

or do not have jurisdiction over agreements between common carriers

by water in foreign commerce as defined in the Act which relate

solely to the foreign commerce of foreign nations Although Agree
ments Nos 8140 and 8130 embrace trade between Canada and the

United Kingdom they alsocover the foreign commerce of the United
States It is clear that in this case where the agreements cover both

the foreign commerce of the United States and also the intimately
related foreign commerce of Canada our jurisdiction under section

15 exists

By vesting in us power to disapprove any agreement that we find

to be unjustly discriminatory or unfair as between exporters from the

United States and their foreign competitors section 15 recognizes that

a single agreement may embrace the foreign commerce of the United
States and the foreign commerce of other nations Thus it is clear

that we are not and were not precluded by the statute from taking
action with respeCt to Agreements Nos 8140 and 8130

In exercising jurisdiction under section 15 with respect to agree
ments embracing the foreign commerce ofother nations as well as that

of the United States we do not thereby assert regulatory power over

the foreign commerce of any other nation Ve are required by the

Act to approve agreements submitted for approval in the absence of

findings that they are unjustly di criminatory or unfair or detri
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mental to the commerce of the United States or areotherwise in con

travention of the Act Approval by us of any agreement carries with

it by the terms of section 15 exemption from the antitrust laws of

the United States and actions taken pursuant to the approved agree

ment are exempt from such laws

The impact upon the foreign commerce of nations other than the

United States which may result from approval of any agreement
which embraces the foreign commerce of such nations as well as that

of the United States stems from the actions of the carriers parties
to the agreement There is nothing in the Act nor in our actions there

under with respect to any particular agreement which in any way

purports to regulate the foreign commerce of other nations Our ap

proval does not affect the authority of a foreign country over its

commerce It does however pursuant to the specific terms of section

15 exempt the approved agreements frol11 the provisions of the anti

trust laws It is axiomatic that any sovereign nation is free to take

any action which it deems necessary or prudent for the furtherance or

protection of its o vn foreign commerce

Our conclusion that we have jurisdiGtion over Agreements Nos

8140 and 8130 finds support in decisions of the Supreme Court con

cerning the jurisdiction of the Interstate Commerce Commission

The Interstate Commerce Act in section 1 49 U S C 1 vests in that

agency jurisdiction over railroad rates in foreign commerce only in

sofaras the transportation takes place within the United States but it

was held in News Syndwate 00 v N Y O R R 275 U S 179 1927

and Lewis Etc 00 v Southe1flPM 00 283 U S 654 1931 that

the Interstate Commerce Commission has jurisdiction to determine the

reasonableness of joint through rates applicable on international ship
ments from points in Canada to points in the United States

Agreements Nos 814fJ and 8130 Respondents argue that Agree
ments Nos 8140 and 8130 are unjustly discriminatory and unfair as

between carriers since in order to becomemembers they would be com

pelled to withdraw from the Canadian conferences and thus break

faith with Cairn Line and Donaldson Line with which companies they
have been in association over a long period of time in a trade over

which the Board has no jurisdiction and that the agreements are

detrimental to the commerce of the United States in that respondents
are compelled to operate as independents in the United States Great
Lakestrade should they elect to remain with the Canadian conferences

and the Board fails to approve the British eastbopnd 3 d westbound

conference agreements Respondents also urge that the unanimous
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vote procedures maintained by the approved eastbound and westbpund
conferenees are discriminatory

Respondents have made no effortto join the approved eastbound and
westbound conferences Their arguments concerning the voting pro
cedures maintained by those conferences are therefore entirely specu
lative In the absence of evidence concerning the actual results of

operations under the voting rules no findings concerning them may
be made In Pacific OOfMt European Oonference 3 U S M C 11

1948 it is stated at p 20

There are conferences which have the unanimous two thirds threefourths
or majority voting rulesNo one of these can be disapproved as an organiza
tional procedure but the lawfulness of any of them must be based upon evi
dence as to their working in practice as introduced in a public hearing Tests
of lawfulness are found in actions or courses of conduct not in organizational
procedure

With respect to respondents arguments concerning Agreements
Nos 8140 and 8130 we recognize as did the examiner that under

lying these proceedings is the conflict between complainants and re

spondents over the trade between the United Kingdom and Canada
Respondents appear determined to preserve their dominant position in
that trade It is obvious that their refusal to admit complainants to

membership in the Canadian conferences underlies their effort to
establish the proposed British eastbound and westbound conferences
and their refusal to join with complainants in the approved eastbound

anlwestbound conferences This impasse however is extraneous to
the issue presented here that is the lawfulness of the existing con

ference agreements
The statutory standards set forth in section 15 relate only to the

foreign commerce of the United States and the actions of carriers op
erating in that commerce and the issue here must be determined in
the light of the effect of the approved eastbound and westbound con

ferences upon the foreign commerce of the United States The inclu
sion in those conferences agreements of the trade between Canada
and the United Kingdom has not been shown to be detrimental to
the conlmerce of the United States To the contrary it seems clear
from the data presented that from an economic standpoint vessel op
eration between the Great Lakes and the United IGngdom under the
conditions shown of record requires the lifting of cargo to and from

II Respondents made reference during the argument to provisions of these agreements
not mentioned at the hearing that arbitration procedures set up to resolve disputes be
tween parties to the agreements must be governed by Dutch law but the record is devoid
of any evidence showing that such provisions would be discriminatory as between carriers
or otherwise in violation of the Act Nor can any such provision affect the r ghts of any
person or limit our jurisdiction under the Act
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ports on both borders of the Great Lakes Complainants are denied

admission to the Canadian confeiences and in self defense must main

tain their own conference organization in the Canada United King
dom trade

The claimed discrimination between carriers dpes not stem from

the actions of the parties to the existing approved agreements since

they are willing to and have offered to admit respondents to member

ship The discrimination if any exists stems from the refusal of

respondents to admit complainants to membership in the Canadian
conferences It lies in respondents discretion to eliminate any dis

crimination Subsequent to the examiner s decision in the exceptions
and during the argument the suggestion was made that complainants

be required to admit respondents to membership in the approved east

bound and westbound conferences on a limited basis with respect to

operations between United States Great Lakes ports a d the United

lingdom only As provided in section 15 we may order modification

of any existing agreements only upon findings that they are in con

travention of the Act No such findings can here be made As a

whole the record fails to show that Agreements Nos 8140 and 8130
are unjustly discriminatory or unfair as between carriers or between

exporters from the United States and their foreign competitors or

operate to the detriment of the commerce of the United States or are

otherwise in violation of the Act There is consequently no justifi
cation for withdrawal by us of the existing approval of thos

agreements
Agreements Nos 8400 and 8440 Complainants contend that the

approval of more than one conference in a particular trade is illegal
pe se This contention is not supported by the language of the Act
nor by its legislative history

Complainants and Public Counsel also argue that the approvat of

competing conferences in a single trade would be detrimental to the
commerce of the United States and that Agreements Nos 8400 and
8440 should therefore be disapproved Complainants and respond
ents agree that the existence of competing conferences in a particu
lar trade with differently constituted memberships ultimately will
result in rate wars and complete disruption of that trade and that
such disruption will be more severe than in the case of a single con

ference faced with the competition of several individual carriers
We and our predecessors consistently have based approval of agree

ments at least partly on the anticipated rate stability which would
result therefrom Secretary of Agriculture v N Atlantic Oont l Frt

Oonf 5 F M B 20 37 1956 and Oontract Rates North A tlantic

5 F M B
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Oont l frt Oonf 4 F MB 355 372 1954 In the face of evidence

that apprQval of Agreements Nos 8400 and 8440 in all likelihood

would result in rate instability and rate wars since the opposing
parties are in some respects the same as were involved in the con

flict detailed above in the Canadian seaboard continental trades we

find that the approval ofAgreements Nos 8400 and 8440 would be det

rimental to the commerce of the United States

Ve are constrained to state that our conclusions here and with

respect to the existing agreements do not result in a completely satis

factory solution of the problems presented although they find

justification in the record and the statute They will require a

respondents urge that the respondent carriers if they persist in refus

ing to reach some understanding with complainants resolving the

conflict between them over the Canadian United Kingdom trade will

be forced to operate as independents in competition with the approved
eastbound and westbound conferences in the United States Great

Lakes United I ingdom trade We can only express the hope that

some reasonable accommodation can be achieved by complainants
and respondents which will redound to thebenefit of the commerce of

our nation and of Canada particularly since through cooperation
between these governments the ports of the Great Lakes have been

opened to the world by completion of the St Lawrence Seaway
Alleged Violations Complainants contend that respondents are

parties to arrangements understandings or agreements which pro
vide for a system of territorial divisions port assignments combina

tions and restrictions whereby respondents allocate ports or ranges
of ports among themselves in the United Kingdom and Eire as well

as those on the United States Great Lakes 6 The basis for this con

tention rests upon a study made by complainants of theadvertising of

sailings by respondents and not upon the evidence presented herein

which details the actual ports served by respondents For example
complainants assert that respondents have agreed among themselves

that Bristol City Line should serve only Avonmouth and Bristol

Channel ports in the United Kingdom and that Head Lord Line

alone should serve Belfast and Dublin whereas the record discloses

service by Bristol City Line at Avonmouth Glasgow Liverpool and

Belfast The contentions are without merit The evidence concerning
the issuance of joint advertisements of itself does not justify a find

ing that the action was taken pursuant to agreement See Los Angeles

fl

H

6 Simtlar contentlons are made with regard to asserted allocatlon of Canadian ports
a d the entlre range of North American Atlantic ports which relate to matters not

within the scope of these proceedln s nor supported by the record and which need not be

given further consideration

5 F M B
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By Products 00 v Barber SS Lines Inc 2 U S M C 106 108

1939

Complainants and Public Counsel urge that the record supports a

finding that respondents have engaged in concerted rate action The
contentions rest largely upon the preparation in advance of the ap

proval by the Board of Agreement No 8400 of the draft tariff in

troduced into evidence and the somewhat consistent policy as shown
in the record of respondents to quote uniformly the rates named in
that draft of tariff or other uniform rates Bearing in mind the

chronology of events leading up to the inception of these proceedings
however and the lengthy and complex tasks involved in the prepa
ration of a comprehensive tariff there is no justification for a conclu
sion that the mere preparation of the draft tariff of itself is evidence
that respondents agreed to be bound thereby As stated there is
evidence of record on this point to the contrary

The evidence concerning the quotation ofuniform rates by respond
ents is subject to two inconsistent inferences i e that respondents
followed the normal practice of quoting rates to meet exactly those

of their competitors or that respondents agreed among themselves to

quote uniform rates In view of the fact that there are here involved

violations of the Act alleged by complainants and that the burden is

upon complainants to prove such violations the inference properly to

be drawn is that most favorable to respondents We conclude that

complainants have failed to sustain their burden with respect to this

issue Cf Dipson Theatres v Buffalo Theatres 86 F Supp 716

1949 cert den 342U S 926 1952

Complainants further contend with respect to the alleged violations

of section 14 Second of the Act that respondents have deliberately
conceived Agreement No 8400 so as to force a dichotomy of service as

between United States and Canadian Great Lakes ports with the aim

of driving complainants from the Canadian Great Lakes trade and

thus eliminating them from service at United States Great Lakes ports
since it is economically impossible to serve only United States Great

Lakes ports under present circumstances Whether service is con

ducted by a particular vessel at ports on both borders of the Great
Lakes does not depend upon the territorial coverage of particular
conference agreements This is clearly demonstrated by the number

of separate conferences which have been established in the trade be

tween Canada and the Great Lakes on the one hand and the Bor

deaux Hamburg range on the other hand all of which are served

by vessels ofcomplainants which also serve in the Great Lakes United

Kingdom trade Our conclusions above indicate our understanding of

the reasons for the organization of the British westbound conference

5 F M B
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and the presentation of Agreement No 8400 for approval and the

record does not support complainants allegations No violations by
respondents ofsection 14Second of theAct have been shown

RequeSted findings and conclusions not embraced herein are not

justified by the record or are unnecessary for determination of the
Issues

FINDINGS

We find

1 InNo 833 that respondents have not been shown to have engaged
in concerted rate action cooperative pooling and sailing arrange
ments or a conspiracy to drive complainants from the United States

Great Lakes United Kingdom trade in violation of sections 14 Sec

ond and 15 of the Act The complaint also seeks disapproval of

Agreement No 8400 This will follow as a result of our findings
in No 834 and the complaint will accordingly be dismissed

2 In No 840 that with respect to Agreements Nos 8140 and 8130

the Board has power to act thereon notwithstanding that the agree

ments embrace also the foreign commerce of other nations and that

Agreements Nos 8140 and 8130 have not been shown to be detrimental
to the commerce of the United States or otherwise in contravention of

theAct Respondents petition willbedenied

3 In Nos 834 and 843 that the approval of Agreements Nos 8400

and 8440 would be detrimental to the commerce of the United States

and should therefore not be granted These proceedings will be dis

continued

An appropriate order willbe entered

BoardMember STAKEM dissenting in part
Iagree with the majority that we have power to act under the Act

with respect to Agreements Nos 8140 and 8130 covering the trades

between United States and Canadian Gr at Lakes ports and ports on

the St Lawrence River in Nova Scotia Newfoundland and New

Brunswick on the one hand and ports of the United Kingdom on the

other hand notwithstanding that the agreements embrace also the

foreign commerce of nations other than the United States
Ifurther agree that the above agreements have not been shown to

be detrimental to the commerce of the UIiited States or otherwise to

be in contravention of the Act and that the petition in No 840 should

bedenied

I agree also that the approval of Agreements Nos 8409 and 8440

would be detrime tal to the commerce o the United Stat and that

approval should be denied 1id that tpe proceeding should be dis

continued
5 F M B
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Iwould find however that respondents Bristol City Line of Steam

ships Ltd and Ulster Steamship Company Limited between them
selves and respondents Canadian Pacific Railway Company The

Cunard Steamship Company Limited and Furness Withy Com
pany Limited among themselves haye entered into agreements un

derstandings or arrangements for the provision of joint service or

the allocation of sailings between ports in the United Kingdom and

ports in the United States on the Great Lakes and that such re

spondents and Manchester Liners Limited have entered into agree
ments understandings or arrangements for the maintenance of uni
form rates in the trade between the United lCingdom and United
States Great Lakes ports and that such agreements understandings
or arrangements have been carried out without the prior approval of
the Board in violation ofthe Act

The majority of the Board concludes that the evidence concerning
the issuance of joint advertisements of itself does not justify a find

ing that the action was taken pursuallt to agreement and cities Los

Angeles By ProdUJets 00 v Barber S S Lines Inc 2 U S M C 106
108 1939 While I agree with the principle Iam of the opinion
that the evidence here discloses the existence of close working arrange
ments which could only result from understandings reached between

patties thereto With respect to the Anchor Line Bristol City Line
Head Lord Line services it is true that after the commencement of
these proceedings the advertisement of the two carriers was changed
to indicate some sort of agency arrangements but Ido not feel that
the absence of such designation in the first instance occurred through
inadvertance Further the record is devoid of evidence from the

principals involved to rebut the clear inference that some cooperative
action was taken

Insofar as the Cunard Canadian Pacific Railway Furness Withy
services are concerned the record in my opinion shows a consistent

pattern of joint advertising and invitations through these joint ad
vertisements to interested shippers to apply for rates or other infor
mation through anyone of the carriers or their offices or agencies

Further there appears a consistent sailing pattern under which no

more than one vessel of any of the carriers wason berth at London at
the same time For example the record discloses Cunard s vessels

having sailed from London on April 17 May 22 and July 12 those
of Furness Withy on March 28 April 30 June 23 and July 3 and
those of Canadian Pacific Railway on April 8 and 23 May 31 June
14 and July 18 and 31 In view of the length of time over which the
last mentioned situation was maintained Ido not believe that it oc

curred solely through coincidence and the only reasonable conclusion
l F M B
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Imay arrive at is that these circumstances are the outward manifesta

tion of an agreement or understanding between the parties involved

Again Iconsider it significant that the principals involved failed to

present any substantial countervailing evidence

It has been found that Ellerman s Wilson Line had not up to the
date of the hearing operated in the trade involved and that on this

record Anchor Line could not be found to have operated as a common

carrier As to the remaining respondents the Board concludes that

the evidence concerning the quotation ofuniform rates by them is sub

ject to inconsistent inferences namely that they followed the normal

practice ofquoting rates to meet exactly those of their competitors or

that respondents agreed among themselves to quote uniform rates

that the burden is upon complainants to prove the alleged violations

of the Act and that the inference properly to be drawn is that most

fairorable to respondents Ido not agree Inmy opinion the circum

stances of the conference secretaries preparing a large number of

copies of a draft tariff and circulating it among the respondents the

circulation of suggested rate reisions the following of the draft

tariff by the operating carriers and the fact that when rates of com

petitors were undercut the rates applied by the operating respondents
were identical leads me to the conclusion that there existed among
these respondents an arrangement agreement or understanding to

maintain uniform rates which has been carried out without our prior
approval in violation of section 15 of the Act

5 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 14th day of December A D 1959

No 833

MAATSCHAPPIJ ZEETRANSPORT N V ORANJE LINE ET AL

V

ANCHOR LINE LrMITED ET AL

No 834

AGREEMENT No 8400 BETWEEN ANCHOR LINE LIMITED THE BRISTOL

CITY LINE OF STEAMSHIPS LTD ET AL

No 840

PETITION OF ANCHOR LINELTD ET AL PARTIES TO AGREEMENT No 8400

No 843

IN THE MATTER OF AGREEl IENT No 8440 BETWEEN ANCHOR LINE

LIMITED THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL AND

THE PROTEST OF ORANTE LINE ET AL AGAINST ApPROVAL THEREOF

These proceedings presenting related issues having been consoli

dated and duly heard and full investigation of the matters and things
involved having been had and the Board on the date hereof having
made and entered a report stating its conclusions decision and find

ings therein which report is hereby referred to and made a part
hereof

It is ordered That the complaint in No 833 be and it is hereby
dismissed and

5 F M B
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It is further ordered That the petition in No 840 be and it is

hereby denied and

It is further ordered That Agreements Nos 8400 and 8440 be and

they are hereby disapproved and
It is further ordered That the proceedings in Nos 834 and 843 be

and they are hereby discontinued

By the Board
Sgd JAMES L PIMPER

Secretary
5 F M B
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No 8 57

STATES MARINE CORPORATION AND STATES MARINE CORPOHATION OF

DELAWARE APPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY
ON THEm ThICO TINENT PACIFIC COAST FAR EAST AND GULF
MEDITERRANEAN SERVICES

Submitted April 10 1959 Decided December 14 1959

Report of the Boa rd 5 F M B 537 modified in certain respects

SUPPLEMENTAL REPORT OF THE BOARD

Clarence G Morse Ohairman Ben H Guill Vice Ohairman Thos E
Stakem Jr Melnber

By THE BOARD

Petitions for reconsideration of our report herein served February
18 1959 5 FM B 5a7 which contains the appearances have been
filed by Pacific Far East Line Inc PFEL United States Lines

Company USL American President Lines Ltd APL Lykes
BrQs Steamship Co Inc Lykes and the Commission of Public
Docks of the City of Portland Oregon Portland Docks States
Marine Corporation and States Marine Corporation of Delaware
both as SML joint subsidy applicants herein have filed a reply
USL s contentions are dealt with first Itcomplains that the Board

has failed to define North Atbntic top offs and argues that the

finding of inadequacy on the North Atlantic routes and the fi ding
that in the accomplishment of the plirposes and policy of the 11erchant

Marine Act 1936 the Act additional vessels should be operated
thereon is insufficient and that we should have limited or defined
the number of sailings or the amount or type of Gargo to be carried

Where a particular trade or trades are found to be inadequately
5 F M B 739
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served however and itis also found that in the accomplishment of the

purposes and policy of the Act additional vessels should be operated
thereon the requirements of section 605 c thereof are satisfied and

the provisions of that s tion do not interpose a bar to the award of

subsidy to the applicant in relation to such trade or trades Those

requisite findings weremade in our report But as the report pointed
out whether a definite contract if one is awarded will permit North

Atlantic top offs or will restrict the top off operation are matters

which the Board will consider and determine in the exercise of its

discretion under other sections of the Act It is well settled that a

favorable section 605 c determination without more does not result

in the award of subsidy Matson 01 ient Line In Sub8idy ROlde

1 5 F M B 410 1958

Next USL contends that the Board in conCluding that section

605 c does not interpose a bar to the North Atlantic top offs neg
lected to consider the harmful effects of such top offs on Trade Routes

Nos 26 A and B which under the purposes and policy clause of that

section would interpose a bar to them Not offering a service from

the Pacific coast to Europe USL cannot be heard 1 as to what con

stitutes harmful effects on Nos 26 A and B As our report indi

cated applicant provides the only United States flag liner service

between the Pacific coast and Europe Hence without the carry

ings of SML in the trade the route manifestly would be inadequately
served and in the accomplishment of the purposes and policy of the

Act additional vessels should be operated thereon But as indicated

in the paragraph next above under other sections of the Act the

Board may permit deny altogether or otheiwise restrict such

top offs

USL next argues that the Board erred in concluding that section

605 c interposed no bar to SML s proposed topping off operations
on Trade Route No 11 in conjunction with its Trade Routes Nos 26

A and B sailings Since the Atlantic termini of Trade Route No

11 do not encompass North Atlantic ports and since the appli
cation does not contemplate a topping off service on Trade Route

No 11 the issues under section 605 c with respect thereto were not

before us and the findings required to be made under that section

prior to the award of subsidy cannot be made We will therefore

delete any reference to toppiJ1g off on Trade Houte No 11 made in

the report

lIt SMLO appUcatlon c6nUmlated a Urtct serVi e on TradeiRoiltesNos 26 A and B

i e from the Pacific cst to Europe wltboutNorth Atlantlc topoft8 USIrwouid Dot bave

an interest therein Hence the extent of its intervention in the premises 1St the North
Atlantl c top ofts

5 F Y B
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USL also coniends thatthe Board erred in finding that the out

bound North Atlantic Elarope trades the tlades on which SlfLpl o

poses a top1off service in conjunction with Trade Routes Nos 26 A

and B are inadequately served in that the Board appJiedan arhi

trary statistical standard and did not weigh factors relating to the

special conditions attendant on each of the routes We disagree
The report does not rely solely upon statistical data to support the

findings 1 of inadequacy and 2 that in the accomplishment of

the purposes and I Rolicy of the Act additional vessels should be op
erated in the trades b tween the North Atlantic and Euro Con
side ation also was

given
the facts 1 that NorthAtlantic trades

involve the largeBt moYement of outbound liner commercial traffic

and 2 that United States flag vessels in the trades enjoy a com

paratively high utilization ratio See Bloomfield S8 Oo SUlJaUy
Routes 13 1 andn 1 5 4 F M B 349 953

USL also claims the Board erredin
concluding
that inbound sail

ings by SML from Europe to North Atlantic ports axe not barred

by section 605 c We found on the record presented that the
North Atlantic trades are inadequately served and that in the ac

complishment of the purposes and policy of the Act additional sail
in should be op rated thereon Our report is specific in this re

gard As the routes in their entirety are inadequately served section
605 c is not a bar to either the inbound or outbound movement

5 F MB 546

Lykes argues first that the tricontinent service is not an essen7

tial service and that the Board has failed to decide its essen

tiality It is to be noted at the outset however that the Board
in its report considered the component trade routes comprising the
tricontinent service and found them to be inadequately served by
United States flag vessels The tricontin nt service has been deter
mined to be an essential trade route by the Maritime Administrator

pursuant to section 21Lof the Act Determination of essentiality
is a quasi legislative function exercised by the Administrator and
is independ nt of the Board s actions under section 605 c States
Marine OCYrp Subsidy Tricontinent SeMwe 5 F MB 60 1956
A favorable section 605 c determination followed by other favor
abl determin tions under other sections of the Act cannot result
in the award of a subsidy contract unless and until the Admin

istrator pursuQnt to section 211 of theAct determines the route to

be essential Statf Ste llfMkip Oo Subsidy Pacific OoaatlFaJr
Ea tt 5 F MB

304
1957 It

is
npt necessa y for the Board in

a tion 605 c Pr ing to d mine the essentiality of a pltrf
ticu ar trade route

5 F M B
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Lykes also cites as error the Board s failure to make specific find

ings as to whether applicant conducted existing services within the

meaning of section 605 c In view of our findings that United
States flag service on each of the component essential trade routes

comprising the tricontinent service as well as the over all service on

the tricontinent service as a unit are inadequately served and that in
the accomplishment of the purposes and policy of the Act additional

United States flag vessels should be operated thereon the determina
tion ofwhether applicant s service was existing is largely academic
The record establishes and we find that it is necessary to enter into
acontract covering the tricontinent trades to provide adequate service II

by vessels of United States registry and to accomplish the purposes
and policy ofthe Aot

We reject on grounds stated in our report the claim of Lykes that I
an alleged unlawful agreement between Bloomfield Steamship Com l

pany is properly before the Board in a section 605 c proceeding
Ithas no relevance to the provisions of that section Likewise Lykes
contention that we erred in failing to determine section 605 a issues
in this proceeding is without merit

The contention that the Board erred in reserving such matters as

vessel interchange sailing spreads foreign flag relationships and ap
plicant s proposed flexibility of operations is not well taken Such
matters were properly excluded from our decision under section
605 c We reiterate however that SML s proposed flexibility of

operations including vessel interchange and mininla maxima sailing
spreads together with other facets of its application will be scruti

nized under other sections of the Act

Lykes complains that the Board did not find that the award of

subsidy to SM L for services on Trade Routes Nos 13 and 22 would
not result in undue prejudice to Lykes and in undue advantage to
SML asserting such a finding could not be supported by the record
Since those trades without the carryings ofSML clearly are inade

quate and since we find that additional United States flag vessels
should be operated thereon in the accomplishment of the purposes
and policy of the Act the issue Of undue advantage and prejudice
was nOt before us Although it is unnecessary for a determinatiO

of the issues raised under section 605 c the record establish and

we so find that the granting of subsidy to SML for the operatiOn Of
its vessels on Trade Routes Nos 13 and 22 would not result in undue

advantage to SML or in undue prejudice to Lykes
Lykes also seeks recOnsiderati On Of the finding that its claim Of

undue prejudice resulting from SML top Offs in CalifOrnia in oon

5 F MB
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junction with its Trade Route No 22 service is not suppo ed by the

record Lykes sails directly to the Far East on Trade Route No 22

and it has not requested California top oft privileges in conjunction
with the service In topping off in California SML will not be

offering a direct or as fast a Far East service to Gulf shippers as

does Lykes and SML will not have the full reach of its vessel on

berth in the Gulf We reiterate that the claim of undue prejudice is

not supported by the record
The petitions include prayers for clarification of ourdisposition of

requests on the application for oalls at privilege ports At the out
set we find that the application does not include a request for the

privilege of moving cargoes from Atlantic or Gulf ports to Canal
Zone and Mexican ports Nor did the notice of hearing in the
Federal Register reflect that such service would be in issue Since
neither the application nor the notice included the request for the

privilege of moving cargo from Atlantic and Gulf ports to Canal
Zone and Mexican ports on westbound tricontinent sailings the issue

was not before us and we cannot in this proceeding make the req
uisite findings under section 605 c which are antecedent to the

entering of a contract providing for such service

The noticed privilege calls are 1 ports in Mexico the Canal Zone
andOkinawa in conjunction with the propose westbound tricontinent

service 2 Hawaii inbound from the Far East on Trade Route No

30 and outbound to Europe on Trade Routes Nos 26 Aand B British

Columbia inbound on Trade Route No 30 the Canal Zone and west

coast of Mexico on Trade Routes Nos 26 A and B and Iceland
outbound on North Atlantic trade routes all in conj unction with

the proposed eastbound tricontinent sailings 3 the east coast of
Mexico West Indies and the Azores Casablanca and Spanish Mo

rocco in conjunction with the proposed eastbound or outbound Trade
Route No 13 service 4 Mexico and Okinawa in conjunction with the

proposed Trade Route No 29 service and 5 British Columbia and
Okinawa in conjunction with theproposed Trade Route No 30 service

We found in our earlier report that a the proposed inbound
service to Hawaii from the Far East was barred by the provisions of
section 605 c see J atson Orient LiIne Inc Subsi4y Route 1

supra b the proposed service to the Azores was also barred by the

provisions of that section see Isbrandtsen 00 Inc Subsidy E B
RO1JlrUl The World 5 F M B 448 1958 c service from Hawaii to

Europe was not hatTed by the provisions of that section re reaffirm
those findings

While we found in our previous report that inbound service to

Briti Columbia from the Far East was barred by the provisions of

5 F M B
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section 60l c f with resp ct 1Qi tdcQntinent sailings and that such

service was not barf d with resp t to outbound sailings from the

U nitelStates N orthwest i e 1 the Trade ROUt0 No 30 soovioo upon
further consideration we conclude that the provisions oj seeti n605 c
are not specifically applicable to foreigni sailingsThis does

not mean however that the rights of United Statesflag operaters
conducting services between foreign points will be ignbroo Itmeans

that in framing the service description of an operating
differential

subsidy contractthe section 605 c tests wiH he consideped as a guide

to ag distinwished frOlna control on theIBoard and hence no hearing
is req ired under section 605 c 4 That in addition ta other provi
sions of the

statute
will be consider0 Lbytthe BoaFd in determining

whether permission to carry foreignt forei otf ITings will be

granted One of the chief purposes of the iAet 3Jt et ffivth in section

101 is to develop and maintain a merchant marillsufficient to carry
a substantialportion of the waterboFIle export and iimport foreign

commerce of the United States and the provisions of title VI of the

Act assist in the attainment of that pUFpasethrough the medium of

operating differential subsidies
Within the sound discretion of the Board and consonaIit with the

principles just announced the Board in fixing the sezwieelescription
of an operator in a giyen operating differential subsidy contract will

take into consideration in keeping with thepurposes al1d policy of the

Act data relating to 1 the financial support afforded the essential

service of the applicant by the foreignto foreign or way port calls

2 the ahility of the applicant to accommodate sllch way port cargo
without imparing the needs ofUilited Statea import S and exporters
and 3 the mannerand typeof competition of competing carriers in

the trade

Applyingtheabove tests to the instant application we have no hesi

tanoy in denying SML the privilege of moving Far East cargoes to

British columbia on tricontinent sailings The remaining foreign to

foreign privileges requested by SML including the pFivilege of carry
ing eastbound cargo from theFar East to BritishColumb iansailings
originating in the United States Northwest will be considered in the

lightof the foregoing antecedent to the exeoution of acontraet if any
with SML

The remaining requested privileges inv6lri the foreign commerce

of the United States which p ivileges do fan within the purview of

the provisions of section 605 c are dealt withl next Wenote that

Casablanca and Spanish Morocco are specifically designated as inte

gral parts of essential Trade Route
No13 and sinoo we specifically

5 F M B
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found that United States flag service on the route is inadequate and

that in theaccomplishment of the purpoSes and policy of theAct addi

tional United States flag vessels showd Pe operated thereon the priv
ilege ofserving Casablanca and Spanish Morocco is not barred by the
provisions of section 605 c

Okinawa constitutes an integral pa of our essential foreign trad0
routes to the Far East Since we found that United States flag service
on Trade Routes Nos 12 and 22 SML s proposed westbound tricon

tinent service is inadequate and that in the accomplishment of the

purposes and policy of the Act additional United States flag vessels

should be operated thereon and since we found SML s transpacific
service to be existing within the meaning ofsection 605 c and that

the award of subsidy therefore would not be to give undue advantage
to SML or be unduly prejudicial to its United States flag competitors
the privilege of serving Okinawa is not barred by the provisions of

section 605 c nor is the privilege of serving Iceland on eastbound
tricontinent sailings barred by the provisions of section 605 c We
found in our prior report that the provisions of that section did not
bar SML s proposed topping off operation on its Trade Routes Nos

26 A and B sailings Since Iceland constitutes an essential part of
Trade Route No 6 one ofthe tricontinent components the proposed
calls are included within the scope of our prior determination

We emphasize however that our conclusion that 605 c does not

interpose a bar to privilege ports is not tantamount to granting a sub

sidy contract containing such privileges Those privileges which
involve trade between the United States and foreign ports i e the

forejgn commerce of the United States may be included in any con

tract resulting from the instant application except those specifically
found to be barred by the provisions ofsection 605 c

The claims of APL and PFEL which differ from those of other
interveners above considered and not specifically referred to herein
have been considered and are found as are other contentions raised

by the petitions not explicitly referred to not justified by the facts or

not related to material issues
Portland Docks does not raise any issues cognizable under section

605 c

An order consistent herewith is attached
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ORDER

At a Session of the FEDERAL MARITIME BOARb held at its

officc in Washington D C on the 14th day of December AD 1959

No S 57

S lATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWARE ApPLICATION FOR OPERA TING DIFFERENTIAL SUBSIDY

ON THEIR TRICONTINENT PACIFIC COAST FAR EAST AND GULF

MEDITERRANEAN SERVICES

Petitions for reconsideratiOl1 of our report herein served February
18 1959 having been filed by Pacific Far East Line Inc United

States Lines Company American President Lines Ltd Lykes Bros

Steamship Co Inc and the Commission ofPublic Docks of the City
of Portland Oregon and States Marine Corporation and States Ma

rine Corporation of Delaware joint applicants for subsidy herein

h ving replied thereto and the Board on the date hereof having
entered of record a supplemental report which report is hereby
referred to and made apart hereof

It is ordered That to the extent not hereinabove granted the peti
tions be and they are hereby denied

By the Board

Sgd JAMES L PIMPER

Seoretary
6 F M B



FEDERAL MARITIME BOARD

No S 83

GULF SOUTH AMERICAN STEA SHIP CO INC ExTENSION OF

SERVICE ON TRADE ROUTE No 31 U S GULFWEST COAST SOUTH
AMERICA

SubmitteaSeptember 9 1959 Demaea December 16 1959

Gulf South American Steamship Co Inc is not operating an existing service

between United States Gulf ports and the Panama Canal Zone within the

meaningof section 605 c of the Merchant Marine Act 1936

Tbe service already provid d by vessels of United States registry in the service

between Gulf Ports other than New Orleans on the one hand and the

Panama Canal Zone on the other handand in the service from the Panama

Canal Zone to New Orleans is inadequate In the accomplishment of the

purposes and policy of the Merchant Marine Act 1936 the additional service
proposed by Gulf South American Steamship Co Inc in these services

should be permitted Section 605 c of the Act does not interpose a bar to

the grantof thepermission requested by Gulf South American Steamship
Co Inc forsuchservices

The service alrea y provided by vessels of United States registry in theservice

from New Orleans to the Panama Canal Zone except for cargoes which

United Fruit Co refusesto carry in its refrigerated vessels is adequately
served and in the accomplishment of the purposes and pOlicy of the Mer

chant Marine Act 1936 the additional service proposed in this service by
Gulf South American Steamship Co Inc should not be permitted See

tion 605 c of the Act does interpose a bar to the grant of permission re

quested by Gulf South A erican Steamship Co Inc forsuch service
Section 605 c of theMerchant Marine Act 1936 does notinterpose a bar to the

carriage by Gulf South American Steam hip Co Inc of cargoes which

United Fruit Co refuses to carry in its refrigerated vessels rom New Or
leans to the Panama Canal Zone provided that special permission for such

carriage is granted by theMaritime Administrator

Odell KOmilneTS and J Alton Boyer for applicant
Francis T Greene for United Fruit Company intervener
Robert E Mitchell Edward Aptaker and Robert B Hood Jr

as Public Counsel
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman
THos E STAKEM Jr MemlJer

By THE BOARD
Gulf South Americ n Steamship Company Inc G S A or

applicant seeks permission to lift cargo on its five subsidized G2

cargo vessels on a privilege basis between United States Gulf ports
and the Panama Canal Zone in connection with its subsidized service

on Trade Rou No 31 U S Gulf west coast of South America

and requests the Board to make the findings required under section

605 c of the Merchant Marine Act 1936 as amended the Act l

By notice published in the Federal Register on January 28 1959 the

matter was set down for public h aring United Fruit Company
United Fruit intervened in opposition to the application Hearing

was held before an examiner and in his recommended decision he

concluded and found

1 That G S A is not operating an existing service between

United States Gulf ports and the Panama Canal Zone and that its
proposed service would be in addition to the existing services

2 That the service already provided by vessels of United States

registry in such service is inadequate within the meaning of section

605 c of the Act and that in the accomplishment of the purposes
and policy of the Act the additional service proposed by G S A
shouldbe permitted and

3 That section 605 c of the Act is not a bar to granting the

requested permission
Exceptions to the recommended decision and replies thereto were

filed and oral argument has been held before the Board Exceptions
and proposed findings not discussed in this report nor reflected in our

findings have been considered and found not justified by the facts or

not related to material issuesin the proceeding

THE FACTS

Applicant a Louisiana corporation owned in equal proportions by
W R Grace and Co and Lykes Bros Steamship Co Inc Lykes
began the operation in 1947 of a common carrier freight mail and
limited passenger steamship service between United States Gulf ports
and the west coast of South America by way of the Panama Canal
Effective April 1 1954 it entered into an operating differential sub

1 See appendix
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sidy contract with the Board No FMB 28 to expire December 31

1963 providing for service on Trade Route No 31 between Houston

and Galveston Texas and New Orleans Louisiana other United
States Gulf ports as traffic offers and west coast of South America

ports in Chile Peru Ecuador and Colombia Addendum No 3 to

the contract dated August 16 1955 amended the service description
to read

Between Houston Galveston New Orleans other United States
Gulf Ports as traffic offers and West Coast of South America

ports in Chile Peru Ecuador and Colombia with the privilege
subject to cancellation upon ninety 90 days notice of carrying
cargo as traffic offers between ports in the Panama Canal Zone

and West Coast of South America ports in Chile Peru Ecuador

and Colombia

Applicant never carried any cargo from Gulf ports to Panama Canal
Zone ports ie Cristobal and Balboa 2 While it had made no survey
of the traffic moving or which potentially might move officials of the

company had knowledge that two foreign flag competitive lines to
the west coast of South America were carrying good quanti ties and

believed that the company could get its share of that cargo Accord

ingly applicant requested expansion of the trade route description
and in a new subsidy contract No FMB 75 dated December 23
1958 superseding No FMB 28 effective January 1 1959 the service

description wasamended to read

Trade Route No 31United States GulfWest Coast South
America

Required Between United States Gulf ports Key Westto Mexi
can border and ports on the West Coast of South America

Colombia Ecuador Peru Chile
Prilvilege Between a port or ports on the required service and a

portor ports in thePanama Canal Zone

A subparagraph provides that the privilege calls shall be subject to
cancellation by the United States for good cause and after due notice
to the operator and after the operator has had an opportunity to be
heard

Following the execution ofcontract FMJ3 75 applicant on January
5 1959 announced simultaneously in Panamanian and United States
newspapers and otherwise that it was inaugurating anew service be

J Its only northbound carryin gs from tbe Canal Zone blllve been two lots of MSTS
bou8ehold goods transported to Gulf ports in 1955 under special permission from the
MariUme Administration

5 F M B
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tween Gulf ports of the United States and ports in the Canal Zone

and solicited cargo for its ship scheduled U sail from New Orleans on

January 13 1959 the first sailing in the new service Some 50 or 60

tons ofcargo werebooked to Cristobal but werenot lifted As It result
of objections on behalf of United Fruit the Board telegraphed ap

plicant on January 8 1959 instructing it not to exercise the privilege
of giving service between the Gulf and Panama until further advice

from the Board The bookings then were cancelled

In1958 G S A stepped up its sailing frequency from fortnightly
to every eleven days thispattern of operation presently being main

tained On a typical voyage and as scheduled at thetime ofhearing
avessel will call at Houston Galveston Mobile Alabama and New

Orleans and proceed from New Orleans through the Panama Canal
to Colombia Ecuador Peru and Chile Two or more other Gulf

ports also are served as traffic demands require an offering of 200

tons of cargo to the entire range of South American ports being suf
ficient to induce a call Approximately 50 percent of applicant s

cargo originates at New Orleans and the balance at the other Gulf

ports Deadweight free space on sailing from New Orleans averaged
24 percent in 1957 and 44 percent in 195ft On the return voyage calls

are made at the same range of ports and the deadweight free space
on arrival at the first United States port averaged 40 percent in 1957

and 61 percent in 1958 Ifthe requested permission be granted calls

at the Canal Zone ports can and will be made without in any way

disturbing the present service

Lykes one of applicant s coowners operates about seven United
States flag sailings a month in its Gulf Caribbean berth service with
an approximately monthly sailing U Cristobal The route traversed

is from Gulf ports to Puerto Rico or Cuba Venezuela north coast of

Colombia Cristobal and return to United States Gulf ports During
the period January June 1958 Lykes had 43 sailings eight of which

had cargo for Cristobal but only two actually discharged at the Canal
Zone

The only other United States flag service is that provided by United
Fruit with its fully refrigerated vessels This is a scheduled weekly
service maintained since construction of the Panama Canal a vessel

sailing every Saturday from New Orleans the only Gulf port served

for Havana Cristobal Balboa Guayaqui and Bolivar Ecuador re

turning to New Orleans by way of the Panama Canal Transit time

from New Orleans to Cristobal is seven days As all vessels in this

service carry full cargoes of United Fruit s bananas on the return

trip they are not put on any general cargo berth homebound The 52

sailings in 1958 carried a total of 26 492 long tons of eargo for dis

l F M B
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charge at Cristobal and Balboa or an average of 509 tons per sailing
and had unused capacity available for 116 715 additional long tons of

cargo or an average free space of 2 245 tons per sailing Operations
in 1957 and 1956 are fairly comparable

In order to maintain a rounded service United Fruit necessarily
employs an additional number ofdry cargo type vessels to supplement
its fruit service and for the purpose of being in position to accom

modate shippers of rough or obnoxious cargo
S Cargo of this nature

some of which is proprietary cargo for intervener s own divisions
cannot be handled in the refrigerated ships without damaging the
insulation All of the extra vessels so used are under foreign registry
and none carry any of the company s fruit They usually call at

various Gulf ports before loading at New Orleans and sait from
this last loading port at intervals of from one to 21 days The fol

lowing itinerary is considered by intervener to be fairly representa
tive of the voyages Houston Port Arthur Texas New Orleans

Cartagena and Barranquilla Colombia Limon Costa Rica Cristobal
Golfito Costa Rica Acajutla La Libertad and Cutuco Salvador
Balboa Cristobal Houston New Orleans During the period J956
1958 these foreign flag vessels handled an average of 5 109 tons of

cargo from Gulf ports to Cristobal
Two of the principal competitors of G S A are West Coast

Line and Coldemar Line West Coast Line operating Danish flag
vessels maintains a regular fortnightly service from Houston Gal
veston Mobile and New Orleans and from other ports as cargo
offers to Cristobal 1Vest coast ofColombia Ecuador Peru and Chile
returning via Ohile and the Canal Zone to United States Gulf ports
Transit time from New Orleans to Cristobal is five days Carryings
to the Canal Zone ports amounted to 11 610 weight tons in 1957 and

9 028 tons in 1958 With char red German or Liberian flag vessels
Coldemar Line operates two sailings a month to the Canal Zone and
the north and west coasts of Colombia from the same United States
Gulf ports served by West Coast Line From its last loading port
which varies transit time to Cristobal is six days This line dis

charged 3 742 weight tons of cargo at Canal Zone ports in 1957 and
3 401 tons in 1958 Other foreign flag lines operating between United

States Gulf ports and the west coast of South America with occa

sional calls at Canal Zone ports are Chilean Line Grancolombiana

Ltd and Mamenic Line

8 Identified by Intervener as creosoted materIal essential otis bides boofs and borne
pImento odorous terttl1zers gasoltne kerosene and otber stmnar Hems baving flasb point
between 80 and 150 degrees Fahrenheit tetraethyl lead and sImilar Class B poIsons
cement copper sulphate ammonIum nItrate Christmass trees and certain types of dust
forming commodIties that mlgbt be Injurious to the refrIgeration equipment
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Table Ishows thetotal liner commercial cargo in long tons moving
between United States Gulf ports and Cristobal Balboa from 1954

through the first six months of 1958 and the participation therein

by United States flag vessels Outbound and inbound volume is shown
since applicant proposes to serve the trade in each direction

TABLE I

Outbound Inbound

Total US flag Percent Total US nag Percent
US U S

1954 n
nnn

n u 40 672 26 509 65 15 528 6 738 43
1955 41 611 29 346 71 13 325 3 044 23
1956 00

00 00 00 44 782 28 658 64 12 043 3 346 28
1957 00 00 53 730 31 559 69 1 2 190 19

January June 1958 n
n

22 737 13 829 61 41 0 7

Table IIshows the volume of liner commercial cargo moving from
and to New Orleans and from and to the other Gulf ports collectively

TABLE II

New Orleans Other Gull
Total Percent

Total Gulf New New

Orleans Orleans U S Foreign Percent U S Foreign Percent
US US

19581

Outbound 22 737 16 350 72 13 624 2 726 83 204 6 183 3

Inbound 5
664

4 206 74 4206 0 41 1 417 3

1957

Outbound 53
730

42 474 79 30 748 11 726 72 811 10 445 7
Inbound 11 347 6 719 59 6 719 0 2 190 2 438 47

1956

Outbound44 782 35 575 79 25 965 9 610 73 2 693 6 514 29

Inbound 12 043
I

6 521 46 110 5 411 2 3 236 3 286 50

1955

Outbound 41 61L 34 896 84 27 838 7 058 80 1 508 5 207 22

Inbound 13
325

9 316 70 540 8776 6 2 504 1 505 62

1954

Outbound40 672 32 957 81 25 136 7 821 76 1 373 6 342 18
Inbound 15 528 7 893 51 1 511 6 382 19 5 227 2 408 68

All by United Fruit list6 months

DISCUSSION

It is apparent from the record that G S A is not operating an

existing service within the meaning of section 605 c of the Act

and under the requirements of the first clause of that section subsidy
may not be awarded for a service which would be in additionto exist

ing service unless the Board shall find that the service already
provided by vessels of United States registry in slich service is

F MB
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inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon

Based primarily on the fact that United Fruit s United States flag
service from New Orleans is provided with refrigerated vessels which

have certain limitations with respect to carriage of rough or obnoxious

cargoes the examiner concluded that the service both inbound and

outbound between the whole Gulf including New Orleans and the
Canal Zone is inadequately served by vessels ofUnited States registry
We think a careful consideration of the record leads to a different

conclusion with respect to the New Orleans southbound service

The record indicates that the predominant movement of cargo in

this trade is through New Orleans over three fourths of the liner

commercial outbound cargo and only slightly less than three fourths

of the inbound cargo As compared to the other Gulf ports New Orle
ans so dominates the service that we consider it realistic to consider sep

arately the adequacy of United States flag service for New Orleans
and for the other Gulf ports In the past the Board has indicated

that normally it will consider adequacy of United States flag service

for a trade route as a whole and not for particular ports or segments
within the route description Where however the applicant seeks

the privilege of extending service on its subsidized route to ports not
within the route description where one port New Orleans in this
instance is by far the dominant port for the movement of outbound

cargo as compared with the other Gulf ports and where United
States flag participation through the dominant port of New Orleans
is extremely high as compared with United States flag participation
outbound from the other secondary Gulf ports we consider it realistic

to look to adequacy of United States flag service separately for New

Orleans and for the other Gulf ports
It is apparent from table II supra that United States flag partici

pation between Gulf ports other than New Orleans and the Canal
Zone has amounted to only 3 percent in the most recent period of

record and the conclusion reasonably follows that such participation
is inadequate and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated in that service

Similarly service from the Canal Zone to New Orleans by United
States flag vessels is almost nonexistent and the record supports the
conclusion thatsuch service is inadequately served by vessels ofUnited
States registry and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated thereon
As to the service from New Orleans however the record indicate

there is a high percentage of United States flag participation reach

ing 83 percent for the most recent period of record Furthermore
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the United Fruit refrigerated vessels which provide this southbound

service have had substantial free space and offer sufficient capacity
to carry virtually all the New Orleans to Canal Zone traffic The

obnoxious or undesirable cargoes which United Fruit will not carry
in its refrigerated vessels make up a relatively minor portion of the

cargo moving from New Orleans to the Canal Zone and should not

affect our findings as to adequacy of United States flag service as

to the service as a whole

From the foregoing it follows that the present service offered by
vessels of United States registry in the trade from New Orleans to

the Canal Zone is adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be oper
ated thereon This finding does not apply however to such cargoes
as United Fruit refuses to carry in its reefer vessels and G S A

should be permitted to carry such cargoes on special permission from

theMaritime Administrator

CONCLUSIONS

1 G S A is not operating an eixsting service between United

States Gulf ports and the Canal Zone and its proposed service would

be in addition to the existing services

2 The service already provided by vessels ofUnited States registry
in the service between Gulf ports other than New Orleans and the

Canal Zone and in the service from the Canal Zone to New Orleans
is inadequate and in the accomplishment of the purposes and policy
of the Act the additional service proposed by G S A should be

permitted
3 Section 605 c of the Act is not a bar to the grant of permission

to G S A to provide the service set forth in paragraph 2 above

4 The service already provided by vessels ofUnited States registry
in the service from New Orleans to the Canal Zone except for cargoes
which United Fruit refuses to carryon its refrigerated vessels is

adequately served and in the accomplishment of the purposes and

policy of the Act the additional service proposed by G S A should

not be permitted
5 Section 605 c of the Act does interpose a bar to the granting of

permission for G S A to provide service from New Orleans to the

Canal Zone except as to cargoes which United Fruit refuses to carry
on its refrigerated vessels and

6 Section 605 c of the Act does not interpose a bar to the carriage
by G S A of cargoes which United Fruit refuses to carryon its

refrigerated vessels from New Orleans to the Canal Zone provided
special permission as to such cargo movement is granted by the

Maritime Administrator
5 F M B
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APPENDIX

Section605 c

No contract shall be made under this title with respect to a vessel to be
operated on a service route or line served by citizens of the United States
which would be in addition to theexisting service or services unless the Com
mission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon and no contract shall
be made with respect to a vessel operated or to be operated in a service route
or line served by two or more citizens of the United States with vessels of
United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be unduly prejudicial as between
citizens of the United States in the operation of vessels incompetitive services
routes or lines unless following public hearing due notice of which shall be

given to each line serving the route the Commission shall find that it is neces

saryto enter into such contract in order to provide adequate service by vessels
of United States registry The Commission in determining for the purposes of
this section whether services are competitive shall take into consideration the

type size and speed of the vessels employed whether passenger or cargo or

combination passenger and caTgo vessels the ports or ranges between which
they run the character of cargo carried and such other facts as it may deem
proper
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DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 102

FARRELL LINES INCORPORATEDApPLICATIONUNDER SECTION 805 a

Submitte l December 21 1959 Decilled December 21 1959

Farrell Lines Incorporated grante yritten pell ission under sect on S05 a o

the Merchant Marine Act 1936 as amended for its owned vessel the SS

African Patriot presenty under time charter to States Marine Lines Inc

to engage iii bIie intelcoastal voyage carrying lumber or lumber products from

one Pacific port to North Atlantic ports commencing on or about December 26

1959 since granting of the permission found 1 not to result in unfair com

petition to any person firm or corporation operating exclusively in the coast

wise or intercoastal trade and 2 not to be prejudicial to the objects and

policy of the Act

Ronald A Oapone for applicant
Robert E Jrfitchell Edward Aptaker and Robert B Hood Jr as

Public Counsel

REPORT OF THE ACTING MARITIME ADl UNISTRATOR

By THE ACTING lVfARITIlfEADMINISTRATOR

Farrell Lines Incorporated Farrell filed an application for writ

ten permission under section 805 a ofthe 1erchant Marine Act 1936

as amended 46 U S C 1223 the Act for its owned vessel the SS

African Patriot presently under time charter to States 1arine Lines

Inc to engage in one intercoastal voyage commencing at a Pacific port
on or about December 22 1959 carrying a full load of lumber or lum

ber products to Atlantic ports north of Cape Hatteras Notice of

hearing was published in the Federal Register of December 17 1959

24 F R 10234 No one appeared in opposition to the application
States 1arine Lines Inc the charterer of the African Patriot con

ducts as part of its regular steamship operations an eastbound inter

coastal iumber service The evidence indicates that the company has

cargobookings ofapproximately six million feet of lumber and lumber

products that it has been unable for the late December sailing to ob
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IIIII
I
I

I

tain an appropriate vessel of the type required for the service and that

the African Patriot is required to meet the needs of the lumber ship
pers No exclusively domestic operators in the trade have objected to
the use by Farrell of the vessel for the December sailing
It is found that the granting of the requested permission will not

result in unfair competition to any person firm or corporation oper
ating exclusively in the constwise and intercoastal trade or be preju
dicial to the objects andpolicy ofthe Act

This report shall serve as written permission for thevoyage
5 M A
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No S 81

PRUDENTIAL STEAMSHIP CORPORATION APPLICATION FOR OPERATING
DIFFERENTlALSunSIDY ON TRADE ROUTE No 10

Submitted November 16 1959 Decided December 28 1959

The present service on Trade Route No 10 by vessels of United States registry

is inadequate within the meaning of section 605 c of the Merchant Marine

Act 1936 as amended and in the accompl1shmentt of the purposes and policy
of the Act additional vessels of United States registry should be operated
thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose

a bar to the granting of an operating differential subsidy contract to Pruden

tial Steamship Corporation for the operation of vessels on Trade Route No

10 betwen North Atlantic ports and ports in the Mediterranean Sea Black

Sea Portugal Spain south of Portugal and Spanish and French Morocco

Francis T Greene for applicant
Oarl S Rowe and Ja7rles D Simpson for American Export Lines

Inc and Warner W Gardner for American President Lines Ltd

interveners

Robert B Hood Jr as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM Jr Member

By THE BOARD

By application dated November 26 1958 as amended February 25

1959 Prudential Steamship Corporation Prudential or applicant
seeks an operating differential subsidy for a minimum of 20 and a

maximum of 32 sailings a year on Trade Route No 10 North Atlan

tic ports ports in the Mediterranean Sea Black Sea Portugal pain
south of Portugal and Spanish and French Morocco Pursuant to

section 605 c of the Merchant Marine Act 1936 the Act hearing
on the application was held by an examiner American Export
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Lines Inc Export and American President Lines Ltd APL

intervened 1

The examiner found that 1 Prudential is operating an existing
service on Trade Route No 10 the route 2 the present service on

the route by vessels of United States registry is inadequate and in the

accomplishment of the purposes and policy of the Act additional ves

sels of United States registry should be operated thereon and 3

section 605 c of the Act does not interpose a bar to the granting ofan

operating differential subsidy to Prudential Exceptions were filed

by Export and replies thereto were filed by applicant and by APL

There was no oral argument Our conclusions agree in general with

therecommendations of the examiner
i

Incorporated in New York in 1933 Prudential engaged in world

wide shipping principally in the tramp trades Wltil World 1Var II

utilizing United States flag vessels Following the termination of

the war Prudential inaugurated a regular liner service on the route

which has continued to the present Its fleet is composed of five AP 2

vessels three owned and two chartered Two vessels of similar type
have been purchased recently to replace the chartered units In the

main applicant has offered fortnightly sailings with a turnaround of

approximately 63 days 2

SERVICE ON THE ROUTE

Applicant had 18 sailings in 1954 19 in 1955 23 in 1956 30 in 1957

and 23 in 1958 or a yearly average of 22 3 sailings Deducting two

sailings in 1956 and one in 1957 which lifted full bulk or military
cargo the average was 22 sailings a year One of the sailings for

1958 departing from New York on December 31 called at Norfolk
on January 2 1959

During 1958 there were eight United States flag operators regu

larly serving the route either exclusively or as part of other services

Export the predominant carrier accounted for 130 outbound sailings
distributed among its various services out of a total of 325 outbound

sailings by United States flag vessels during 1958 Foreign flag ves

sels made 439 outbound sailings in that year which was 95 over the

total for 1957 The liner commercial cargo in long tons moving
outbound and inbound on the route between 1954 and 1958 the per

centage thereof handled by United States flag vessels and the percent
age thereof handled by Prudential are set out in table I

1 Export serves the area with four of its services APL serves th area inbound only
with Its round the world vessels

Includes repair days
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TABLE I

Outbound Inbound
Percent
U S in

and out Tons Percent Percent Tons Percent Percent
U S Prudential US Prudential

1954 n
h n h 42 1385 654 40 1 2 6 774 949 45 6 1 4

1955 n 46 1608 230 43 8 3 0 833 022 50 5 2 0
1956

ho 49 1 681 093 48 2 3 7 884 152 51 1 6 5
1957 n 44 1 572 289 42 0 3 8 868 430 49 5 7 7
1958

n 40 1 405 436 34 6 4 7 882 534 49 2 12 8

Between 1954 and 1958 a total of 3 836 837 long tons ofdefensecargo
moved outbound on United States flag liner vessels which was 16 1

percent of their total carryings Prudential handled 367 155 tons of
defense cargo during the period or 26 percent of its outbound

carrylngs
Table II shows clearly that a large volume of commercial cargo

moved on the route on other than liner vessels between 1954 and 1958

TABLE II

Outbound inbOund

Tons Percent U S Tons Percent US

1954 5 760 089 14 8 359 739
n

ii1955 9 008 167 9 5 515 090
1956 n 11 508 089 6 4 531 265 16
1957 n n

u
n 13 400 779 8 8 366 134 5 5

1958 9 283 751 5 420 644 6 15

Vessel space utilization on the route during 1958 outbound and or

inbound of applicant of Export s Mediterranean freight and Alex

andria express services and of APL appears in table III The figures
for the otherUnited States flag operators are not shown in the record

TABLE III

Outbound Inbound

Bale cubic Free space Bale cubic Free space
capacity capacity

Prudential n 10 591 964 8 5 11 499 047 41 6
49 209 140 9 7 50 052 696 33 3

17 206 952 14 3

DISCUSSION AND CONCLUSIONS

Ewisting service Prudential s average of 22 sailings a year be

tween 1954 and 1958 which continued on the same general level up
to the time of hearing constitutes an existing service under section

605 c of the Act Prudential maintains however that the requested
5 F M B
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maximum of32 sailings a year would reasonably accord with its pres
ent operation In view of our findings with respect to inadequacy
infra we need not discuss this contention further States Marine

Oorp Subsidy Tricontinent Etc Services 5 F MB 537 1959
We are therefore not concerned with the issue of undue advantage or

undue prejudice American President Lines Oalls Rowrui the
WO1ld Service 4 F MB 681 1955 States Steamship Co Subsidy
Pacific Coast Far East 5 F M B 304 1957

While not objecting to the subsidization of applicant to the extent
of its existing service Export opposes a subsidy to the fullgeographi
cal area requested contending that applicant has not been serving the
entire range of ports on the route which it could not do with five
vessels Having itself filed an application for operating differential

subsidy on the route Docket No S 98 APL considers that it is
neither proper nor feasible to confine the theory of existing service to

the particular ports at which an applicant has called with some fre

quency during a given period Inview of our findings with respect to

adequacy no further discussion of these positions is necessary

Adequacy of service Prudentials share of the outbound traffic on

the route has increased respectably since 1954 it has increased more

noticeably in the inbound trade Applicant thus has impromd its

position whileUnited States flag participation as a whole has declined

United States flag participation in the outbound carryings has
de

creased from a high of 48 2 percent in 1956 to 34 6 percent in 1958

Participation in the inbound movement remains at about 50 percent
United States flag participation as a whole on the route has been con

sistently below 50 percent Ithas declined since 1956 when it reached

49 percent the highest during theyears ofrecord to 40 percent in 1958

a drop of almost nine percent In that year Prudential had its high
est participation4 7 percent outbound and 12 8 percent inbound
In the heavy movement of commercial cargo outbound on other than

liner vessels United States flag participation decreased from a high
of14 8 percent in 1954 to a low of 5 percent in 1958 whereas the paItic
ipation inbound decreased from a high of 174 percent in 1955 to 5 5

percent in 1957 and 6 5 percent in 1958 During 1958 an unfavorable

year in the foreign trade Export had free space outbound of only
9 7 percent for Prudential it was only 8 5 percent Exports states
however that some of its tonnage was laid up in 1958 because of the
decline in business

Although Export contends that consideration should be given to

nationalistic pressures currency problems and nonconference foreign
flag competition on the route which effectively prevent United States
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flag vessels from obtaining a larger share of the available cargo these

are insufficient reasons to block the efforts ofUnited States flag opera
tors toimprove their position Moreover the record does not justify
the conclusion that any additional cargo which Prudential might
secure would be taken solely from the other United States flag
operators

The record fully supports the conclusion that United States flag
service on the route is inadequate The result would be even more true

if Prudential s participation be excluded We find that the route

is not adequately served by vessels of United States registry and that
in furtherance of the purposes and policy of the Act additional United
States flag vessels should be operated thereon We conclude there
fore that section 605 c does not interpose a bar to the award of an

operating differential subsidy to Prudential for service on the route

It is noted that Prudential has applied for a maximum of 32 an

nual sailings We have stated many times that the favorable section

605 c determination does not in itself result in the award of sub dy
Matson Orient Line Inc Subsidy Route 1 5 F MB 410 1958
In States Manne Oorp Subsidy TricontVnent Etc SerVwes

5 F MB 739 742 1959 we specifically stated that minima maxima

sailingspreads requested in the application will be scrutinized
under other sections of the Act Thus in the instant case despite a

finding of inadequacy and the conclusion that the provisions of sec

tion 605 c of the Act do not interpose a bar to the award of the sub

sidy here requested any contract offered Prudential shall reflect the

provisions of the remainder of the statute due regard being had for

applicant s ability to provide the service with its present and or

future vessels
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No S 57 SUB No 4

STATES MARINE LINES INC APPLICATION UNDElt SECTION 805 a

Swbmittell January4 1960 Decided February 4 1960

States Marine Lines Inc granted written permission under section 805 a of the

Merchant Marine Aot 1936 as amended permitting continuance in the event
an operating differential subsidy is awarded States Marine Lines Inc of

theoperation of the SS Texan a tanker owned by Oil Transport Incorpo
rated an affiliate of States Marine Lines Inc in the transportation of

chemicals petro chemicals and lubricating oil in domestic commerce between

U S Pacific ports on the one hand and U S Gulf and Atlantic ports on the
other since granting of the permission found 1 not to result in unfair

competition to any person firm or corporation operating exclusively in the
coastwise or intercoastal service and 2 not to be prejudicial to the Objects
and policy of the Merchant Marine Act 1936 as amended

Elkan Turk George F Galland and Robert N Kharasch for

applicant
Robert J Blackwell as Public Counsel

INITIAL DECISION OF C B GRY EXAMINER

By application dated November 6 1959 States Marine Lines Inc
seeks written permission of the Federal Maritime Board under Section
805 of the Merchant Marine Act 1936 as amended l to permit the
continuance in the event the Board awards an operating differential

subsidy to States Marine Lines Inc 2 of the operation of the SS Terean

a tanker owned by Oil Transport Incorporated an affiliate of States
Marine Lines Inc in the transportation ofchemicals petro chemicals
and lubricating oil in domestic commerce between U S Pacific ports

In the absence of exceptions thereto by the parties and upon notice by the Board
the initial decision became the decision of the Board on the date shown section 8 a of
the Administrative Procedure Act and Rules 13 d and 13 h of th Board s Rules of
Practice and Procedure

1Section 805 a Is set forth in Appendix A hereto
2For which applications are pending in Dockets No 8 r7 8 57 Sub No 1 and No

S57 Sub No 2

F M B 763
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on the one hand and U S Gulf and Atlantic ports on the other

Notice of hearing was published in the Federal Register of Decem

ber 18 1959 and hearing was held before an examiner on January 13

1960 There wereno petitions to intervene and no one appeared in

opposition to the application
Global Bulk Transport Corporation owner ofone half of the stock

of States Marine Lines Inc also owns one half of the outstanding
capital stock of Oil Transport Incorporated a Delaware corporation
which owns the SS Texan This is a steel tanker which was con

verted from a C4 type dry cargo vessel and subsequently purchased
by Oil Transport Incorporated in 1956 After further conversion for

the carriage of bulk liquids in special compartments it was chartered

in February 1957 to Joshua Hendy Corporation owner of 50 of

the stock of Oil Transport Incorporated under a 10 year bareboat

charter With its numerous tank compartments of various sizes and

capacities andspecial piping and pumping arrangements it is equipped
to and continuously since February 1957 has been carrying various

liquid commodities 3 shipped in bulk between all U S Pacific ports
and U S Gulf and Atlantic ports

As a subsidized carrier States Marine Lines Inc could not divert

cargo from this intercoastal operation because its vessels are nqt

equipped for the carriage of liquid commodities in bulk Further

more U S Coast Guard regulations prohibit standard dry cargo ships
carrying such inflammable commodities in bulk No exclusively
domestic operator in the intercoastal trade has objected to continuation

of the Texan s operation
On this record it is found that granting of the requested permission

will not result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal s vice or be

prejudicial to the objects nd policy of the Act

This report shall serve as such written permission in the event

an operating differential subsidy is awarded States Marine Lines Inc

3 Xylene and paraxylene tOluene various alkylates propylene methyl Isobutyl ketone
isopropanol acetate butyl acetate and vinyl acetate acetone isopropanol methanol ben

zene methyl amyl acetate ethylene glycol lubricating oil and similal commodities
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ApPENDIX A

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding company

subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly shall own operate
or charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any person

or concern that owns charters or operates any vessel or vessels in the domestic

intercoastal or coastwise service without the written permission of the Com

mission Every person firm or corporation having any interest in such appli
cation shall be permitted to intervene and the Commission shall give a hearing
to the applicant and the intervenors The Commission shall not grant any

such application if the Commission finds it will result in unfair competition to

any person firm or corporation operating exclusively in the coastwise or inter

coastal service or that it would be prejudicial to the objects and policy of this

Act Provided That if such contractor or other person above described or a

predecessor in interest was inbona fide operation as a common carrier by water

inthe domestic intercoastal or coastwise trade in1935 over the route or routes

or in the trade or trades for which application is made and has so operated
since that time or if engaged in furnishing seasonal service only was in bona

fide operation in 1935 during the season ordinarily covered by its operation

except in either event as to interruptions of service over which the applicant

or its predecessor in interest had no control the Commission shall grant such

permission without requiring further proof that public interest and convenienc

will be served ty such operation and without further proceedings as to the

competition in such route or trade

If such application be allowed it shall be unlawful for any of the persons

mentioned in this section to divert directly or indirectly any moneys property
or other thing of value used in foreign trade operations for which a subsidy is

paid by the United States into any such coastwise or intercoastal operations
and whosoever shall violate this provision shall be guilty of a misdemeanor
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DEPARTMENT O F COMMERCE

MARITIME ADMINISTRATION

No 8107

MOORE McCORMACK LINES INC A rPLIcATION UNDER

SECTION 805 a

Submitted AprU 1 1960 Decided April 1 1960

Moore McCormack Lines Inc granted written permission under section 805 a

of the Merchant Marine Act 1936 as amended for its vessel the SS Monnac

1 ide presently under time charter to States Marine Lines Inc to engage
in one intercoastal voyage carrying a full cargo of lumber and or lumber

products from North Pacific ports to North Atlantic ports commencing on or

about April 9 1960 since granting of the permission found 1 not to result

in unfair competition to any person firm or corporation operating exclu

sively in the coastwise or intercoastal trade and 2 not to be prejudicial to

the objects and policy of the Act

IraL Ewe1 s for applicant
Robert E Mitchell Edward Aptaker and Robert B Hood Jr as

Public Counsel

RJJPORT OF TIlE MARITDIE ADMINISTRATOR

By IHE MARITIME AD nNISTRATOR

Moore McCormack Lines Inc filed an application for written

permission under section 805 a of the Merchant Marine Act 1936 as

amended 46 D S C 1223 the Act for its vessel the SS Mormac

guide presently under tinw charter to States Marine Lines Inc

States Marine to engage in one intercoastal voyage carrying a full

cargo of lumber and or lumber products commencing at North

Pacific ports on or about April 9 1960 for discharge at North Atlantic

ports Notice of heaTing was published in the Federal Register of

March 26 1960 25 F R 2603 No one appeared in opposition to

the granting of the application
766 5 M A
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States larine as charterer of the illOJ Jnacguide conducts an east
bound intercoastal himber service It has bookings ofapproximately
six to seven million feet of lmnber and lumber products but has been
unable to obtain any other suitable vessel for thisApril sailing Fur
thermore the sailing of the ftyJormacguide would not increa se the
normal pattern of scheduling in States Marine s eastbound inter
coastal service
It is found that the granthlg of the requeted permission will not

result in unfair competition to any person firm or corporation oper
ating exclusively in the coastwise or intercoastal trade or be

prej udicial to the objects and policy of the Act
This report shall serve as written permission for the voyage
I M A



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 7th day of April A D 1960

No S 73

VATERMAN STEAMSHIP CORPORATION ApPLICATION FOR OPERATING
DIFFERENTIAL SUBSIDY

RULING ON ApPEAL FROM EXAMINER S RUJING DENYING INTERVENER S

MOTION TO DISQUALIFY PUBLIC COUNSEL

On June 16 1959 interveners Alcoa Steamship Company Inc and

Bull Insular Line Inc moved 1 to strike that portion beginning
with the second paragraph on page 1 through the end of the second

full paragraph on page 3 of Public Counsels reply of June 3 1959

which opposed their motion to dismiss Waterman s application for

sAction 805 a permission for Pan Atlantic Steamship Corporation
to operate in the domestic Puerto Rican trade and 2 to disqualify
Public Counsel from further participation in the section 805 a

proceeding as Public Counsel
As grounds for their motion interveners assert that during the

course of hearings they subpoenaed the Comptroller of the Federal

Maritime Board and Maritime Administration Mr Nichols to

elicit certain information and that Public Counsel objected to Mr

Nichols testifying not as Public Counsel but as attorney for Mr

Nichols They contend that this representation by Public Counsel
of the Admjnistration s Comptroiler makes him an advocate for a

particular partisan interest and that thereafter in this same proceed
ing he cannot represent the public interest because of this alleged
conflict of interest

Public Counsel did not object to the issuance of a subpoena Mr

Nichols appeared and was duly sworn by the examiner counsel for

interveners asked the Comptroller a question and Public Counsel

objected thereto on the grounds that it was outside the scope of the
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proceeding was speculative and cOunsel for interveners had no stand

ing to ask the question counsel for Vaterman also objected to the

comptroller answering the question the examiner ruled that the

question proposed appears to be outside the scope of the hearing and
not relevant and on August 4 1959 the examiner denied interveners
motion to disqualify Public Counsel assigning reasons therefor

On August 7 1959 interveners appealed from the exarniner s ruling
denying the motion to disqualify Public CounseI alleging that the
examiner did not decide or even mention the issue which they stated
is whether Public Counsel can properly appear as an advocate for
a particular partisan interest and thereafter in the sa me proceeding
seek again to represent tl e public interest

By order dated September 8 1959 the BoaTd rejected the appeal
stating that since the appeal related to that portion of the proceeding

whicJ1 is still in the hearing stage before an examiner and that since
the examiner had not referred the matter to the Board for

determina
tion the appeal was not properly before the Board and its merits
cannot now be considered

By letter dated April 4 1960 interveners attorney requested that
the Board prior to oral argument on exceptions to the examiner s

recommended decision on the merits pass on their motion to dis

qualify Public Counsel
It is clear that Public Counsel objected to the questioning of the

Comptroller on the grounds that the questions propounded and those
to be propounded to WIre Nichols were outside the scope of the pro
ceedings and were speculative and that counsel for interveners had
no standing to ask them

Certainly it is the proper function of an atto111ey to object in a

proceeding such as this to questions on the ground of irrelevancy
As we understand the argument of interveners they contend that if
a witness is an employee of the Maritime Administration the activities
ofPublic Counsel in objecting to questions indicate partisanship and
that thereafter Public Counsel may not in the same proceeding seek
again to represent the public interest asserting that Parties in pro
ceedings such as these have a right to be free fronl the possibility
that Public Counsels analysis or conclusions qua Public Counsel may
even subconsciously reflect the position he took as an advocate We
assume that interveners would not object to Public Counsel objecting
to testimony by a witness other than a member of the Maritime
Administration or Federal Maritime Board staff We are unable to
see how Public Counsels objection to testimony by a member of the
Board s staff makes him an advocate of a position any more than if
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he objected to the testimony of someone other than a member of the

Board s staff If the position of counsel for interveners is that any
time Public Counsel objects to a person testifying on the grounds
of elevancy he becomes an advocate and therefore must be disquali
fied we disagree Moreover Mr Nichols has no personal interest

in this proceeding and even if Public Counsel raised objections on

his behalf there could be no conflict of interest on the part of Public

Counsel1

Now therefore For the foregoing reasons among others llJld upon
consideration of the motion and the memorandum in support thereof

and the reply thereto

It is ordered That the motion be and it is hereby denied

By the Board

Sgd JAMES L PIMPER

Secretary
1 In addition the General Counsel of the Federal Maritime Board Maritime Administra

tion was present as the attorney for Mr Nichols wh nthe question of Mr Nichols testify
ing was considered and ruled 011 by the examiner
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No 8 73

WATERMAN STEAMSHIP CORPORATION APPLICATION FOR OPERATING
DIFFERENTIAL SUBSIDY

Submitted December 1 1959 De ed April 11 1960

Waterman Steamship Corporation is operating an existing service on Trade

Route No 21 to the extent of 20 sailings annually and section 605 c of

the Merchant Marine Act 1936 as amended is not a bar to the award of

subsidy to it forthis service

The present service provided by vessels of United States registry on Trade
Route No 21 is inadequate within the meaning of se tion605 c of the

Merchant Marine Act 1936 as amended and in the accomplishment of the
purposes and policy of the Act additional vessels of United States registry
should beoperated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man Steamship Corporation for its proposed service on Trade Route No 21

including monthly top off calls at North Atlantic ports
Waterman Steamship Corporation is operating an existing service on Trade

Route No 22 to the extent of 23 annual sailings and section 605 c of the

Merchant Marine Act 1936 as amended is not a bar to the award of subsidy
to itfor this service

The present service provided by vessels of United States registry on Trade Route
No 22 is inadequate within themeaning of section 605 c of the Merchant
Marine Act 1936 as amended and in the accomplishment of the purposes
and policy of the Act additional vessels of United States registry should be

operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man SteamShip Corporation for its proposed service on Trade Route No 22

including twelve California top off calls annually
Waterman Steamship Corporation is not operating an existing service between

the Far East to the North Atlantic within the meaning of section 605 c of
the Merchant Marine Act 1936 as amended The present service provided
by vessels of United States Registry on Trade Route No 12 inbound is

inadequate and in the accomplishment of the purposes and policy of the
Act additional vessels of United States registry should be operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

5 F M B 771
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man Steamship Corporation for the operation of vessels on the service

described intheparagraphnext above

Waterman Steamship Corporation is operating an existing service on Trade

Routes Nos 29 and 30 now Trade Route No 29 to the extent of 24 sailings

annually and section 605 c of the Merchant Marine Act 1936 as amended

is not a bar to the award of subsidy to it for this service

The service provided by vessels of United States registry on Trade Routes Nos

29 and 30 now Trade Route No 29 is adequate and section 605 c of the

Merchant Marine Act 1936 as amended is a bar to the award of subsidy
for the operation of vessels on such service in excess of the existing service

set forth inthe paragraph next above

Waterman Steamship Corporation is not operating an existing service on the
U S North Atlantic Continent service Trade Routes Nos 7 8 and 9

within the meaning of section 605 c of tbe Merchant Marine Act 1936 as

amended The present service by vessels of United States registry on Trade

Routes Nos 7 8 and 9 is inadequate within the meaning of section 605 c

and in theaccomplishment of the purposes and policy of the Act additional

vessels of United States registry should be operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man Steamship Corporation for the operation of additional vessels on Trade

Routes Nos 7 8 and 9

Sterling F Stoudenmire Jr Donald Macleay Harold E Mesirow

and WarrenPrice Jr for applicant
Russell T Weil Robert E Kline Ronald A Oapone for United

States Lines Company Odell Kominers and J Alton Boyer for Lykes
Bros Steamship Co Inc and Pacific Far East Line In Vern

oountryman and Warner W Gardner for American Mail Line Ltd

and American President Lines Ltd George F Galland and Herman

Goldman for States Marine Corporation States Marine Corporation
of Delaware and Isthmian Lines Inc Thomas J White and Alan

Wohlstetter for City ofPortland Commission ofPublic Docks Willis

R Deming and Alvin J Rockwell for Matson Orient Line Inc John

Mason for Bloomfield Steamship Company and Vincent F Kilborn

1 1for Alabama State Docks Department interveners
Edward Schmeltzer Edward Aptaker and Robert E Mitchell as

Public Counsel
REPORT OFTHE BOARD

CLARENCE G MORSE Ohairman and THos E STAKEM Jr
Vice 0hairman

By THE BOARD

Waterman Steamship Corporation Waterman or applicant filed

on January 30 1957 an application for operating differential subs dy
covering the following four services 1

1Waterman also flIed an appllcatlon on Aprll 2 1957 tor permission to ontlnne by
related companles various services tn the domestic trade The present report deals only
with the appllcatlon tor operalting dlllerenttal subsidy
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1 U S Gulf UK and Continent between U S ports Key
West to Mexican border and ports in the United Kingdom
Eire and continental Europe north of Portugal with the privi
lege of calling approximately one sailing per month outbound
only at North Atlantic ports for cargo destined to continental

Europe north of Portugal but not including Baltic and Scan

dinavian ports 30 to 42 sailings per year
2 Gulf California Far Eastwestbound from U S ports

Key West Mexican border via Panama Canal completing at

California ports to Far East Japan Formosa the Philippines
and the Continent ofAsia from Union ofSoviet Socialist Repub
lics to Siam inclusive eastbound from Far East to U S At
lantic and Gulf ports 18 to 30 sailings per year

3 Pacific coast Far East between California Washington
and Oregon ports and ports in the Far East with approximately
one sailing per month last from California ports and one sailing
per month last from Washington and Oregon ports the third

monthly sailing usually calling at both California Washington
and Oregon ports alternating each month the last call at such

areas30 to 42 sailings per year
4 U S North Atlantic Continent between U S ports Maine

Virginia inclusive and ports in continental Europe north of

Portugal but not including Baltic and Scandinavian ports
18 to 30 sailings per year

These services involve many essential trade routes The Gulf
United Kingdom Continent service plies Trade Route No 21 and the

proposed North Atlantic top off in connection therewith serves Trade
Routes Nos 7 8 and 9 Nos 7 8 and 9 also are involved in the pro
posed North Atlantic Continent service The Gulf Far East service

traverses Trade Route No 22 and the California top off of that
service involves Trade Route No 29 2 The inbound Far East North
Atlantic segment of the Gulf Far East service involves Trade Route
No 12 Finally the Pacific coast Far East service falls within Trade
Routes Nos 29 and 30 now TR 29

The following parties intervened Lykes Bros Steamship Com
pany Inc Lykes operating on Trade Routes TR Nos 21 and 22
Pacific Far East Line Inc PFEL operating on TR No 29 Amer
ican President Lines Ltd APL and American Mail Line Ltd

AML respectively operating on TR Nos 29 and 30 United States

J Prior to April 9 1959 CaUtornla pollts were on Trade Route No 29 and Pacific North
west ports were on Trade Route No 30 By notice dated April 9 1959 the Maritime
Adm1n1strator relWlned Trade Route No 29 to Include U S Pac11lc Northwest ports
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Lines Company USL operating on TR Nos 7 8 9 and 12 Some

interveners withdrew 3 others presented no evidence 4

Hearings were held before an examiner between October 28 1958

and April 9 1959 In his recommended decision the examiner con

cluded and found

1 On Trade Route No 21 Waterman is operating an existing
service on the U S Gulf UK and Continent service within the

meaning ofsection 605 c of the Merchant Marine Act 1936 the

Act as amended to the extent of twenty sailings annually and

section 605 c of the Act is not a bar to the award

2 The effect of the granting of an operating differential sub

sidy contract to Waterman for the service referred to in para
graph No 1 above including monthly top off calls at North

Atlanticports would not be to give undue advantage or be unduly
prejudicial as between citizens of the United States in the opera
tion of vessels in competitive services routes or lines

3 The present service provided by vessels ofUnited States reg

istry on the services routes or lines encompassed in paragraph 1

above is inadequate within the meaning of section 605 c and

in the accomplishment of the purposes and policy of the Act

additional vessels of United States registry should be operated
thereon

4 Section 605 c does not interpose a bar to the granting of

an operating differential subsidy contract to Waterman for its

proposed operation of vessels in the U S Gulf U K Continent
service including the monthly top off calls at North Atlantic

ports
5 On Trade Route No 22 Waterman is operating an existing

service on the U S Gulf California Far East service as defined

by the Maritime Administrator within the meaning of section

605 c

6 The effect of the granting of an operating differential sub

sidy contract to Waterman for the service described in paragraph
No 5 above including the California top off calls to the full x

tent of theservice provided would not be to give undue advantage
or be unduly prejudicial as between citizens of the United States

in the operation of vessels in competitive services routes or lines

a Isthmian Lines Inc States Marine Corporation 8JJ1d States Marine Corporation of

Delaware
Matson Orient Line Inc Alabama State Docks Department and Bloomfield Steamship

Company intervened and appeared at the prehearlng conference but thereafter made no

further appearance and submitted no traffic data or testimony It may th refore be

assumed that Bloomfield does not oppose the appllcatloIII PFEL falled to furnish any of

the material agreed to at the prehearing conference or required by the prehearlng order
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7 The present service provided by vessels of United States

registry on the services routes or lines encompassed in paragraph
N o 5 above is inadequate within the meaning of section 605 c

and in the accomplishment of the purposes and policy of the Act

additional vessels of United States registry should be operated
thereon

8 Section 605 c does not interpose abar to the granting of an

operating differential subsidy contract to Waterman for its pro

posed operation of vesself in the U S Gulf Oalifornia Far East

service including its California top off calls to the full extent

ofthe service provided
9 On Trade Route No 12 Waterman is not operating an exist

ing service between the Far East and the North Atlantic within

themeaning of section 605 c

10 The present service by vessels of United States registry be

tween the Far East and the North Atlantic is inadequate and in

the accomplishment of the purposes and policy of the Act the

additional service proposed by Waterman should be permitted
11 Section 605 c does not interpose a bar to the granting of

an operating diflerential subsidy contract to Waterman for the

operation of vessels on the service described in paragraph No 9

above

12 On Trade Routes Nos 29 and 30 now TR 29 Waterman

is operating an existing service on the Pacific coast Far East

service within themeaning ofsection 605 c

13 The effect of the granting of an operatingHdifferential suh

sidy contract to Waterman for the service described in paragraph
No 12 above would not be to give undue advantage to applicant
or be unduly prej udicial to any intervener

14 The present service provided by vessels of United States

registry m the services routes or lines encompassed in paragraph
No 12 above is adequate

15 Section 605 c does not interpose a bar to the granting of

an operating diflerential subsidy contract to Waterman covering
its existing service described in paragraph No 12 above Appli
cant sjroposed additional service is barred however by section

605 c

16 On Trade Routes Nos 7 8 and 9 Waterman is not operat@
ing an existing service on the U S North Atlantic Continent serv

ice within themeaning ofsection 605 c

17 The present service by vessels of United States registry is

inadequate for the routes described in paragraph No 16 above
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within the meaning of ction 605 c and in the accomplishment
of thepurposes and policy of the Act additional vessels of United
States registryshould beoperated thereon

1R Section 605 c does not interpose a bar to the granting of

an operating differential subsidy contract to Waoorman for the

operation of additional vessels on the routes described in para

graph No 16 above

Exceptions to the recommended decision nd replies thereto were

filed and oral argument was heard Exceptions and proposed find

ings not discussed in this report nor reflected in our findings have

been considered and found not justified by the facts or not related to

material issues in this proceeding

APPLICANT S OPERATIONS

Waterman organized in 1919 with its principal headquarters in

Mobile Alabama has operated United States flag vessels in the for

eign commerce of the United States during the past 40 years It has

no operating differential subsidy contract It owns 27 C 2 vessels

all acquired prior to 1950 25 of which are operated in foreign com

merce and two in the Gulf Puerto Rico trade by a subsidiary
Except during vVorld War II applicant s Gulf Far East servIce

has been operated since 1939 its Gulf United Kingdom Continent

service since 1919 and its Pacific coast Far East service since 1949

A direct Atlantic coast Continent service was operated from 1946
to late 1953 when the carryings were limited to military cargoes as

a top off operation in conjunction with the Gulf United Kingdom
Continent service Top off calls have been made each year at Cali

fornia ports in connection with the Gulf Far East service

With the exception of the Far East Atlantic service on Trade Route

No 12 5 proposed in conjunction with the Gulf Far East service

applicant s operations over all of its services have been predominantly
outbound Under subsidy unless otherwise required by the Board

applicant desires to continue to operate its outbound services in rea

sonable conformity with its past operations except for possibly more

frequent calls at certain loading and discharging ports InboWld
service also would be provided on all the routes

In the Gulf Far East service applicant would continue to load

at Gulf ports stop off at a single California port and proceed to

the Far East it prefers to limit calls to ports in the northern half

Not commenced until 1958 after the flllng of the present application
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of the Far East On return voyages as has been the case since 1958

applicant s vessels would return to Atlantic ports over Trade Route

No 1 with cargo for the Atlantic and thence to the Gulf

In the GulfUK Continent service the vessel would load at Gulf

ports and except for the privilege of calling one sailing per month

for top ofts at North Atlantic ports would proceed directly to Atlantic
Continent and U K ports A regular inbound service also would

be furnished

The Pacific coast Far East service would continue to serve both

California and Pacific Northwest ports Calls would be made at

each area last on every other voyage and the third sailing would

alternate between such areas Unless otherwise required calls in the

Far East would be confined to the northern half An inbound service

would be provided but applicant has stated it would return in ballast

if required to do so

The Atlantic Continent service would operate on approximately a

fortnightly basis between U S Atlantic ports and Atlantic Continent

ports such service to be supplemented by the Atlantic top off service

on a privilege basis once a month in connection with the Gulf Conti

nent service

This report is limited to the application for operating differential

subsidy as it relates to section 605 c of the Act If the proposed
service is not an existing one within the meaning of that section

we must determine under the first part that the existing service by
United States flag vessels is inadequate in order to enter into a sub

sidy contract If however the proposed service is an existing one

then the second part of the section is controlling and a finding of

inadequacy of United States flag service is not a requirement unless

we find that the effect of awarding a subsidy contract wquld be to

give undue advantage or be unduly prejudicial as between citizens

ofthe United States

Gulf U K and Oontinentservwe Trade RouteNo l Applicant
claims an existing service over this route to the extent of at least 26

sailings per year Table Isets forth the sailings on which at least

four tons of general cargo were carried for the four year period
prior to the filing of the application a period which the Board hereto

fore has held to be a reasonable one in which to measure an existing
service Lykes Bros S S 00 Inc Increased Sailings Route

4F MB 455 461 1954

Bee appendb
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TABLE I Applicant s eaJi8ting service on TR 21 outbound Gulf U K and
Oontinent

Loading calls at 1953 1954 1955 1956 Average

GuIt u u

19 29 11 21

Set forth in table II is applicant s existing service on Trade Route

No 21 inbound for the four year period 1953 through 1956

TABLE II Applicant s eaisting service on TR 21 inbound

Discharge calls at 1953 1954 1955 1956 Average

Gulf u
19 28 7 1 13 7

As may be seen from the above tables applicant s service inbound

has been less frequent than outbound Trade Route No 21 however

is predominantly an export trade In 1957 2 983 100 tons of liner

commercial cargo moved outbound as compared with only 686 700

tons inbound Under such circumstances we will judge applicant s

existing operation on thebasis of its outbound service States Marine

Oorp Subsidy Tricontinent Etc Servwes 5 F MB 537 548 1959

In order to qualify as an existing service an operation must have

bee in reasonable general accord with the proposed subsidized

service Isbrandtsen 00 Inc Subsidy E B RolJlJtd the World 5

F MB 448 1958

The proposed North Atlantic top offs are not in reasonable general
accord with applicant s operation on this route for the period of record

Sailings from the GulfofEurope usually topped off at North Atlantic

ports but lifted military cargo exclusively A service confined to

military cargo to the complete exclusion of all commercial cargo will

not be considered as a part of an existing service States Marine

Oorp supra
While Watermancontends that the examiner erred in his conclusion

with respect to its existing service on Trade Route No 21 insofar as

ports in the Gulf west of New Orleans and ports in France are con

cerned we believe that such conclusions are supported by the record

Waterman made four calls in 1956 and one in 1957 to but one port in

the area this is not sufficient to justify a finding of existing service
Nor does it appear that the service to France is in reasonable general
accord with the type of berth commercial service required of a sub

sidized operator Until May 1955 applicant called at LeHavre regu

larly and at the other French ports sporadically Its last call at

LeHavre was in June 1955 when it appears to have discontinued all
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service to France from that date until March 1956 when it called at

Saint Nazaire During the remainder of 1956 1Vaterman served

France only infrequently and such service was largely confined to the

military ports of Saint Nazaire and La Palice Since 1956 service

to France has been restricted almost exclusively to the two military
ports

We find that applicant had an existing service within the meaning
of section 605 c of 20 sailings annually between ports in the east

Gulf including and east of New Orleans and ports in Germany
Belgium andthe Netherlands that the effect ofgranting an operating
differential subsidy to Waterman for such service will not be to give
undue advantage or be unduly prejudicial as between citizens of the

United States in the operation of vessels in competitive services

routes or lines and that section 605 c does not interpose a bar to

the award of subsidy to Waterman for such existing Trade Route No

21 service

Subsidy is requested up to a maximum of 42 sailings per year on

Trade Route No 21 between U S ports on the Gulf Key 1Vest to

Mexican border and ports in the United Kingdom Eire and con

tinental Europe Atlantic Spain to North Sea coast of Germany
with the privilege of topping off at North Atlantic ports in the

United States on approximately one sailing per month In order to

determine that section 605 c does not interpose a bar to the award

of subsidy for sailings in excess of the20 existing sailings per year we

must determine under the first part of that section that the present
service by United States flag vessels is inadequate and that in the

accomplishment of the purposes and policy of the Act additional ves

sels should beoperated thereon

Table IIIshows that commercial liner traffic on Trade Route No 21
has substantially increased since 1953 Nonliner cargo has increased

three fold since that date Defense cargo constitutes only a small

part ofthetotal traffic in this trade

TABLE III Gulf U K and Oontinent Trade Route 21 level of traffic tota
outbound traffio

In thousands of long tons

Liner traffic Nonllner traffic Both
Year

Commercial Defense Commercial Defense Commercial Defense

19113 2 480 161 1 613 0 3 093 161
1954 3 072 109 1 696 0 4 768 109
1955 u 2 764 99 3 382 0 6 858 99
1956 u uu 2 828 121 4 378 0 7 206 121
1957 n 2 983 110 4 590 0 7 573 110
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Table IV shows participation in commercial liner traffic on Trade

Route No 21 of all United States flag carriers and of Waterman

separately

TABLE IV Participation of U S fiafJ carriers in liner commerciaZ tr ffic on

trade route 21

In thousands or long tons

United Percent Percent

Total States particl Waterman partici
pation patlon

1953 2 480 999 40 116 5
1954 u 3 072 1 127 37 169 6

1955 n 2 764 939 34 66 2

1956 u 2 828 963 34 134 6

1957 n u nn 2 983 1 167 39 203 7

Witnesses for applicant and for Lykes the only intervener opposing
the award of subsidy on Trade Route No 21 agreed that the in

creasing traffic trend came to ahalt in 1958 when the amount ofsulphur
and phosphate offered for shipment decreased They differed as to

whether liner traffic will improve Applicant s witless Chi Ide forecast

a traffic annual increase of 4 percent on the routes to Europe covered

by the application including No 21 His forecast is based upon rapid
world population increases accompanied by corresponding increases

in world commerce larger foreign markets for agricultural products
United Kingdom Eire and western Europe demands for American

grains and fats increases in American foreign investments and tourist

expenditures abroad decreased trade restrictions resulting in in

creased trade of the United States and the development of the Eu

ropean common market which eventually will provide an increase in

trade between the United States and western Europe Mr Cocke of

Lykes testified that the movement of general cargo on Trade Route

No 21 will decrease considerably unless the United States continues

its foreign aid programs in uropean countries that carbon black

plants and synthetic rubber plants have been built recently in England
and France thus reducing the export of these commodities that the

export of automobiles has decreased that the St Lawrence Seaway
will divert cargo from the Gulf that during 1958 1959 cotton exports
were reduced and that tankers have begun to carry an increasing
volume ofgrain outof the Gulf at reduced prices

From the foregoing it appears that the level of future liner traffic

can be fixed at a point not less than the average for the five years of

record or approximately 2 825 000 tons annually This is somewhat

lower than the 1957 level of 2 983 000 tons annually yet it should be

observed that commercial liner traffic has increased 21 percent on this
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service since 1953 and that nonliner cargo has trebled during that

time The average annual outbound liner movement for the five years

of record 1953 1957 was 2 825 000 tons approximately 5112 percent
less than in 1957 As shown above United States flag participation in

outbound liner traffic on Trade Route No 21 has ranged between 34

percent and 40 percent Itwas 40 percent in 1953 34 percent in 1955

and 1956 and 39 percent in 1957 There were 170 Unlted States flag
liner sailings in 1957 compared with 339 foreign flag Interveners

competing with applicant on the route had free cubic space in 1956 in

the aggregate of 2 percent in 1957 8 percent The outbound carry

ings of applicant in 1956 and 1957 could not have been handled by its

United States flag competitors
American flag participation on Trade Route No 21 has been 40

percetlt or less in every year of record Without the services of Water

man it would have been 35 percent in 1953 31 percent in 1954 32 per

cent in 1955 28 percent in 1956 and 32 percent in 1957 Other Ameri

can flag carriers did not have the excess capacity in 1956 and 1957 to

carry the cargo carried by vVaterman

In discussing adequacy ofservice on Trade Route No 21 in Bloornr

field S S Oo Subsidy Routes 131 and fJl 5 4 F MB 305 318

1953 the Board said that United States flag service must be

deemed inadequate unless dependable United States flag liner sail

ings are available sufficient to carry at least one half of the outbound

commercial cargo that may be expected to move in liner service The

record discloses no reasons to indicate that United States flag partici
pation on the route should be less than the standard of participation
set in 1953 after a careful study of the trade United States flag par

ticipation has been and continues to be inadequate United States

flag liners had good utilization in 1956 when 98 percent of the aggre

gate cubic space was occupied and in 1957 when 92 percent of the

aggregate cubic space was utilized In 1956 there wascapacity of only
one million cubic feet to carry the 115 million cubic feet moved by
Waterman and in 1957 there wascapacity ofonly 5 million cubic feet

to move 16 9 million cubic feet handled by Waterman Applicant s

participation in commercial cargo on the route for all practical
purposes would have been forfeited to foreign lines if applicant had

not been serving thetrade There is no significant source ofadditional

United States flag capacity forthcoming in the foreseeable future on

the route other than the subsidized sailings tVaterman proposes to

make in addition to thenumber actually provided by it in 1957 Water

man asks for a maximum of42 annual sailings or nine more than were

made in 1957 Assuming that the proposed additional sailings will
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have the same capacity per vessel as its 33 sailings had in 1957 the

additional nfne propbsed sailings would have acapacity to carry 71

800 tons ofcargo Making all of this capacity available for commer

cial cargo United States flag projected capacity including the 42

Waterman sailings becomes 1 346 000 tons and this in turn represents
48 percent of the projected liner commercial traffic which is short of

bringing future American flag participation to 50 percent of liner

commercial cargo
We find and determine that service on Trade Route No 21 is inade

quate and that in the accomplishment of the purposes and policy of the

Act additional vessels should be operated thereon

Lykes excepts to the examiner s finding of no undue prejudice to it

contending that it will be prejudiced by the dilution of available

general cargo and by the top off calls in the North Atlantic In view

of our finding that additional United States flag vessels should be

operated on this route in order to accomplish the purposes and policy
of the Act the carriage of a substantial portion of our foreign com

merce a route found to be inadequately served by United States flag
vessels we see no merit to Lykes exception Obviously Lykes
receiving a subsidy cannot object to competition from another sub

sidized operator on a route inadequately served by United States flag
vessels Vith respe ct to top offs Lykes calls direct from the Gulf on

both Trade Routes Nos 21 and 22 and since Waterman in topping off

will not be offering as direct or fast a service to Gulf shippers and the

full reach of Waterman s vessels will not be available on berth in the

Gulf we fail to see that there would be undue prejudice to Lykes or

that the top ofts would result in undue advantage to Waterman If

Lykes feels thatthe service descriptions in its contract do not provide
for efficient service their relief is to petition for modification of its

contract States Marine Oorp supra The record does not support
a claim of undue prejudice to Lykes or undue advantage to Waterman

Lykes further contends as to Trade Routes Nos 21 and 22 that the

Act requires a finding that it is necessary to enter into the proposed
contract inferring that the actual contract to be consummated must

be subject to examination in a public hearing both as to the undue

prejudice issue and as to the issue of whether it is necessary to enter

into such contract in order to provide adequate service

In view of our finding of inadequacy and the need for the operation
of additional vessels to overcome this inadequacy the precise terms

of the contract are immaterial Any contract entered into after a

finding of inadequacy under section 605 c necessarily will aid in

the accomplishment of the purposes and policy of the Act and we so
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find on this record This is true whether the contract merely requires
the service proposed by the applicant or whether the Board requires
under other sections of the Act a service on the route at variance with

that proposed by the applicant
We find as to the proposed U S GulfjU K and Continent service

Trade Route No 21 that Waterman has an existing service of 20

sailings annually between ports in the east Gulf including and east
of New Orleans and ports in Germany Belgium and the Nether
lands and that the award of subsidy covering such service would not

result in undue advantage to applicant or in undue prejudice to any
intervener

We further find that Trade Route No 21 is inadequately served by
vessels of United States registry that in the accomplishment of the

purposes and policy of the Act additional vessels should be operated
thereon and that the award ofa subsidy contract covering applicant s

proposed U S Gulf U lL and Continent service is not barred by the

provisions ofsection 605 c

The question of U S North Atlantic top offs will be dealt with

hereinafter
Gulf Oalifornia Far Ea8t service Trade Route No 1313 outbollJTld

and Trade Route No 113 inbollJTld Applicant proposes a subsidized

service of 18 to 30 annual sailings from the Gulf with top off at ports
in California to ports in the Far East Japan Formosa Philippines
and the Continent of Asia from the Union of Socialist Republics to

Siam and returning on Trade Route No 12 to North Atlantic ports
and thence to the Gulf It claims an existing service of 18 to 30 sail

ings outbound including the California top offs on the basis of 26

annual berth sailings from 1952 to 1956

Table V shows applicant s existing service on Trade Route No 22

outbound

TABLEV AppUcant a eIDisting service on TR outbound Gulf Far East

1st balf Last 1st half
Loading calls at 1953 1954 1955 1956 1957 balf 1958

1957

Gulf n n n 22 24 20 25 10 14 10
California top ofI nun 10 24 19 21 10 14 10
GeneraL n n n 10 115 18 17 4

MUitary only n n nn 0 9 11 14 6

1 In addItion to the saUlngs counted tbere was one call by a vessel which did not load general cargo In
the Gulf

In addition to thesallings counted there were 3 mUltary topolIs on vessels which dId not load general
p1n O

Because of the limitations in the underlying data for tbls period it cannot be determined in which
of the ranges the general cargo on board was loaded or whether it was loaded on bothranges
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During theperiod 1953 1956 applicant made a total of 91 Gulf Far

East voyages each ofwhich carried at least four tons ofgeneral cargo

from the Gulf for an average of 23 annual sailings There wasamini

mum of 20 sailings in 1955 and a maximum of 25 in 1956 with the

frequency of outbound sailings remaining about the same The pre

ponderance of traffic on Trade Route No 22 is outbound In 1957

1 818 000 tons of liner commercial cargo moved outbound as compared
with 175 000 tons inbound We find existing service to the extent of

23 average annual sailings calling regularly at the Gulf Japan and

Korea and occasionally at Formosa and Okinawa since only infre

quent calls were made to these areas in the past See Isbrandtsen

supra Applicant has not served the Philippine Islands since 1953

and has served Thailand once during the period of record We find

no existing service to those countries

Applicant contends that it has an existing service for all of its Cali
fornia top offs and the examiner in agreeing included all of the sail

ings which carried general cargo from the Gulf and topped off at Cali
forniawith militaryorgeneral cargo We disagree Aservice loading
exclusively military cargo does not in our opinion qualify as an

existing service Since about half of applicant s top off calls at Cali
fornia on its Trade Route No 22 service during the period 1953 1956

loaded at least four tons of general cargo at California only those

sailings in our opinion qualify in determining existing service under

section 605 c

We find that Waterman has an existing service for its California
top off calls to the extent of 12 top offs annually in connection with its

Gulf Far East service separate and distinct from its Trade Route

No 29 service

Applicant proposes to lift outbound cargo i the Gulf top off in

California discharge in the Far East and there load inbound cargo
on Trade Route No 12 for discharge first in the North Atlantic and

then in the Gulf This service traverses outbound Trade Route No 22

Gulf to the Far East and Trade Route No 29 California to Far

East and inbound Trade Route No 12 Far East to the North

Atlantic We will now consider adequacy ofservice on Trade Routes

Nos 22 and 12 in view of applicant s request for 18 to 30 subsidized

sailings
As will be seen from table VI therehas been an increase in both liner

and nonliner outbound commercial traffic on Trade Route No 22

during the years of record with commercial traffic about equally
distributed between liners and nonliners
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TABLE VI Trade route 932 level of traffic total outbo und trafficl

In thousands of long tons

Linertraffic Nonllner traffic Both
Year

Commercial Defense Commerclal Defense Commercial Defense

1953
nn 950 385 870 4 1 820 389

1954
1 116 144 1 028 0 2 145 144

1955 00
n

n 1 451 108 1 666 3 3 117 III

1956
1 713 178 1 774 0 3 488 178

1957 1 818 166 2 276 0 4 094 166

1 Predominantly an export trade routeoutbound leg only will be considered here

Total traffic on Trade Route No 22 increased from 1 820 000 tons in

1953 to 4 094 000 tons in 1957 Liner commercial traffic increased

from 950 000 tons in 1953 to 1 818 000 tons in 1957 Bulk cargoes
which account for a substantial portion of the liner and nonliner

movement although the rates are currently depressed continue to

hold up well The average annual liner movement for 1955 1957

was 1 661 000 tons some 157 000 tons under the 1957 movement

There is a large proportion of general cargo moving over this trade

route and its availability did not noticeably decrease in 1958 The

principal general commodities moving included cotton carbon black

chemicals flour rice metals and miscellaneous grain products The

decrease in liner movement in 1958 is not significant and some of it

is accounted for by the slow up in the movement of pig iron to the

Far East to meet the shipbuilding needs of Japan The record dis

closes no reasons to indicate that traffic for the years 1955 1956 1957
were affected by any abnormal short run conditions It is therefore

concluded that future commercial liner traffic will move on the route

at the level or slightly above the average rate for the 1955 1957 period
or approximately 1 675 000 t ns annually

TABLE VII Participation of U S flag carriers irr liner commercial traffic on

trade route 932

In thousands of long tons

United Percent Percent
Total States partlclpa Waterman partlclpa

tlon tlon

1953 00 0000
00 950 500 53 17 2

1954 n
00 00 1 115 550 49 82 7

1955 0000 00
00 n 1 451 826 57 129 9

1956 00 n 00 1 713 935 64 104 6
1957 n u 1 818 865 48 9B 5

Total 00 7 048 3 676 52 430 6
I
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As shown in table VII participation by United States flag liners

in the outbound service ranged from a low of 48 percent in 1957 to a

high of 57 percent in 1955 and was 52 percent for the period 1953

1957 Without the service or Waterman American flag participation
would have averaged only 46 percent for the full period In States

Marine Oorp 8Upra largely on the basis of traffic figures up to 1955

the Board held that Trade Route No 22 outbound would have been

inadequately served without the contribution of States Marine

United States flag participation has fallen from 57 percent in 1955

to 48 percent in 1957 United States flag liner cubic free space was

5 percent in 1956 and 6 percent in 1957 Excluding applicant s vessels

the cubic utilization of the fleet was 97 percent in each year In 1956

there wasunused capacity of only 2 5 million cubic feet to handle the

12 9 million cubic feet occupied by applicant s cargoes and in 1957

there was only 17 million feet available compared to 10 million cubic

feet actually utilized by Waterman cargo Lykes a competitor and

intervener turned down cargo in both years
We find that Waterman has an existing service of 23 annual sailings

calling regularly in the Gulf Japan and Korea and occasionally in

Formosa and Okinawa with 12 top offs at California ports and that

the award of subsidy covering this service including 12 California

top offs will not result in undue advantage to applicant or undue

prejudice to any intervener and is not barred by section 605 c

We further find that Trade Route No 22 outbound is inadequately
served by vessels of United States regjstry and in the accomplish
ment of the purposes and policy of the Act additional vessels should

be operated thereon to the extent contemplated in Waterman s

application
We will next discuss Waterman s application dealing with service

inbound on Trade Route No 12 Waterman entered this trade in

1958 and makes no claim of existing service It does contend how

ever that the route is not adequately served Intervener USL takes
the position that the route is adequately served

Table VIII shows the level of commercial liner traffic and United
States flag participation both outbound and inbound on Trade oute

No 12
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TABLE VIII Trade route 12 liner traffic and U S flag participation
In thousands of long tons

Commerelalliner traffie Percent participation Inbound
Year defense I

liner

Inbound Outbound Inbound Outbound traffic

1 53 n n n
n 1 547 5 I 672 3 20 12 1

1954 0000 00000000 0000 1 598 3 1 625 7 14 12 11 5
1955 n nnnnn n 1 739 7 I 731 8 16 16 23 0

1956 000000 00 00 00 00 0000 1 938 9 1 982 0 20 22 20 0
1957 0000 0000 00 I 592 4 2 482 9 21 24 14 7

I All defense cargo moved on US vessels

This trade is fairly evenly balanced between inbound and outbound

liner traffic Inbound carriage fell from 1 938 000 tons in 1956 to

1 592 000 tons in 1957 he latter being the lowest inbound movement

of any of the years 1954 through 1957 The liner commercial cargo
inbound has increased each year except 1957 The annual 5 year

average movement has been approximately 1 700 000 tons and the

Board recently has found that the inbound movement for the fore
seeable future would equal the 1956 movement of approximately
1 935 000 long tons of liner commercial cargo

7 American flag partic
ipation has been very low in both directions and the 1957 inbound

participation of 21 percent is approximately the same participation
as the 1953 inbound figure of 20 percent In the outbound trade

however there has been an increase from 12 percent in 1953 to 24

percent in 1957 The past level of participation has been inadequate
in both directions In 1957 United States flag liner sailings totalled
298 compared with 295 foreign liner sailings

The principal United States flag operator on this route is USL
which provides the only direct United States flag service inbound and

was the only intervener who participated in the proceeding and

furnished testimony USL s capacity on this entire route is estimated
at about 343 000 tons in 1957 or sufficient if fully utilized to accom

modate some 20 percent of the total five year average c mmercial
liner inbound movement of 1 700 000 Public Counsel points out that

7 Matson Orient Line lnc Sisbsidy Route 1 ri FM B 410 414 1958
8 Excludes States Marine and Waterman sa1l1ngs which were either mUlta1Y or lD

ballast
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the Board approved for USL under section 60Q c an increase in

its maximum sailings from 24 to 36 annually and that similarly
Matson Orient was granted section 605 c approval for a minimum

of 18 and a maximum of 24 sailings annually and that in so doing
United States flag capacity would be increased to 941 000 tons Mat

son Orient supra These section 605 c determinations based upon

the low 1957 inbound commercial liner cargo figure of 592 000 the

lowest inbound movement of any of the years 1954 through 1957

would put into the trade enough United States flag vessel capacity
to carry 59 percent of the liner commercial cargo As of now how

ever Matson Orient has no tonnage on the route and has not signed
a subsidy contract We agree with the examiner that the total annual

average commercial liner movement in the foreseeable future will

approximate 1 700 000 tons the recent annual 5 year average inbound

movement Waterman has demonstrated its ability since beginning
in 1958 a homebound service from the FarEast to the North Atlantic
to attract cargo on this route and to contribute to United States flag
participation thereon 9 USL and Public Counsel contend that there

is no need for more United States flag capacity than that already
availableenough to carry 59 percent 55 percenf if the average

annual commercial liner movement of the 5 years 1953 1957 of

1 700 000 tons is used of the 1957 inbound commercial movement if

the USL increase in sailings and the proposed Matson Orient service
is included This contention overlooks the fact that the Matson

Orient decision was handed down in May 1958 that Matson Orient
owns no vessels for operation on the route and that Matson Orient
has not yet executed a contract and it is not known whether it will

ever operate in this service As we said in Matson Orient un

less a subsidy contract if offered is executed and operations have com

menced within a reasonable time we shall review our determinations
here in light of conditions as they then exist

Adequacy or inadequacy should be determined on the basis of pres
ent requirements and not necessarily on the basis of earlier favorable

section 605 c determinations for other applicants which have indi

cated no immediate intention of commencing a service and which

have not participated in this proceeding and made their intentions

known

We find that Waterman does not have an existing service between

the Far East and the North Atlantic inbound on Trade Route No

12 and that its proposed service would be in addition to the existing

II In eleven months of 19158 part of the first year It enltered the Inbound trade on some

ten voyages Itcarried a total of approximately 15 000 long tons
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service We further find that Trade Route No 12 inbound is in

adequately served by vessels of United States registry within the

meaning ofsection 605 c that in the accomplishment of the purposes
and policy of the Act the additional service proposed by applicant
should be permitted and that section 605 c is not a bar to the

granting of a subsidy therefor

Pacific coast Far East service Trade Routes Nos 29 GIJId30 fww

Trade Route No 9 10 Waterman is seeking subsidy for 3042 sail

ings annually serving both California Trade Route No 29 and

Oregon Washington Trade Route No 30 on each voyage half thf
sailings clearing from the California range and the other half from

the Oregon Washington range In addition as previously shown

applicant proposes to top off in California on each of the 1830 sailings
in its Gulf California Far East service In the following table No

IX voyages will be credited to the different port ranges which lifted
at least four tons of commercial general cargo in the particular port
range Voyages loading only bulk cargo in the Oregon Washington
range will be treated the same as voyages which load general cargo
and included as part ofapplicant s existing service from that range

ll

For theperiod 1953 1956 applicant had 98 regular liner sailings out

bound 12 from the Pacific coast to the Far East carrying general bulk

and military cargo averaging 24 5 annual sailings with a maximum

of 36 in 1953 and a minimum of 10 sailings in 1954 There were 35

sailings in 1957 In 1953 general cargo was oaded on one sailing in

the Northwest and 35 in California while in 1956 general cargo was

loaded on 19 sailings from each range Applicant s sailing frequency
has not diminished since the filing of the application and its existing
port coverage is in reasonably general accord with its proposed service

in that the existing service includes regular calls at San Francisco

occasional calls in the Los Angeles Long Branch area and regular
calls in the Pacific Northwest Past coverage of foreign ports indi

cates that applicant has an existing service of regular calls in Japan
and Korea and occasional calls in Formosa and Okinawa 13

Appli
cant s past transpacific operation justifies a finding that applicant has

10 See tootnote 2
11 This Is in accordance with the decision In State8 Marine Corp 8upra where the Board

eounted sailings which carried exciuslvely MSTS and bulk cargo in recognition ot the

nature of the trade on TR 30 since on Trade Route No 30 the overwhelming preponder
ance ot cargo Is bulk

12 Includes California 800 Northwest saUings carrying more than tour tons ot general
cargo and Northwest saUings carrying full bulk and full bulk and military cargoes

U Since the transpacific foreign commerce of the Untted States Is overwhelmingly ex

port trade it ison this basis that appHcllint s operatims should be judged State

Steamship CO SUb8id1l Pacific Coast Far East t F M B 304 309 19570
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an existing service of 24 5 sailings annually providing regular calls

to the aforementioned ports

TABLE IX Applicant s emisting service on trade routes 29 and 30 outbound

now TR 29 West coa8t FarEast

Commercial loading calls Bt 1953 19M 1951 1956 1st half Lasthalf 1st half
1957 1957 1958

Northwest only n u 1 9 011 87 2 2

California only n 135 8 611 111 6 1 0
Both ranges n 0 1 2 8 9 10 Ii

TotaL nn
U

n 36 10 22 30 22 13 7

Balled
Northwest

0 0 0 1 0 0 4

Sailed Californla u 0 1 2 7 9 10 1

112 of these voyages loaded military cargo in the Northwest before loading In Cal1ornla the other 23

loaded cargo only In California
Loaded military cargo in Californiabefore loading In the Northwest

3 of these voyagesloaded military cargo In the Northwest before loading In California 2 topped off in

the Northwest for military and 3 did not load cargo in the Northwest
5 of thesevoyagesloaded militarycargo in California before loading in theNorthwest the other 4 topped

off In California for military cargo
6 4 of these voyages loaded general cargo In the Northwest before loading In California Bnd the other 7

topped off in the Northwest for militarycargo
66 of these voyages topped off in California for militarycargo 4 loaded military In Caliornlabelore load

ing in the Northwest and 1 loaded only in the Northwest
73 ol these voyages topped off In the Northwest for military cargo 4 loaded military in the Northwest

before loading in California and 4 loaded only in California

85 of thesevoyages loaded militarycargo In California before loading In the Northwest and 2 loaded only
in the Northwest

v 4 of these voyages loaded militarycargo In theNorthwest before loading In California and 2 loaded only
in California

Table X shows that both liner and nonliner commercial traffic on

Trade Route No 29 have increased steadily each year the nonliner

from 593 000 tons in 1953 to 2 103 000 tons in 1957

TABLE X Trade route No 29 Oalifornia Far Ea8t Zeve of traffic tota
outbound traffio

In thousands ollong tons

Liner traffic Nonliner traffic Both
Year

Commercial Defense Commercial Defense Commercial Delense

1953 u u
U 00 1 026 1 109 593 40 1 619 1 149

1954 n 1 265 585 470 70 1 735 654

1955
1 360 485 894 43 2 254 528

1956 00
uu

1 663 673 1 899 44 3 561 617

1957 n u 1 851 526 2 103 48 3 954 574

The sizeable increase in commercial liner traffic from 1 026 000 tons

in 1953 to 1 851 000 tons in 1957 is largely attributable to the move

ment of grain coal and iron ore the three principal commodities

carried only American iron ore to Japan fell off at the end of 1957

as new Indian ore production became available to meet Japan s re

quirements Because of the shipping recession during the past two

years and the elimination of the iron ore movement on the route it

is concluded that commercial liner traffic for the immediate foresee
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able future will remain at a level somewhat below that reached in

1957 and this movement can hardly be expected to exceed 15 million

tons in the next few years
As shown below in table XI and excluding applicant United States

flag participation has stood at about 70 percent on Trade Route No

29 and there is very little chance of increasing American flag partici
pation to more than 75 percent including Waterman s service We

find on this record that the route is adequately served and that it is

not in the accomplishment of the objects and policy of the Act neces

sary to operate additional vessels thereon

TABLE XI Participation of U S flag carrier8 in liner commercial traffic on

trade route No 29

In thousands of long tons

United Percent Percent
Year Total States partlel Waterman partIci

pation patlon

1953 u u
u 1 026 770 74 32 8

1954 n U
n u 1 265 932 74 34 3

1955 00 n 00 00 00 n n
00 00 00 00 1 360 1 039 76 32 2

1956 n u n 1 663 1 229 74 127 7
1957 n

nn n n 1 851 1 377 75 76 4

As noted from table XlI traffic on Trade Route No 30 has shown

continuing growth

TABLE XII Trade route No 30 Pacific Northwe8t Far East level 01 traffio
total outbound traffic

In thousands of long tons

Liner traffic Nonliner traffie Both
Year

Commerclal Defense Commere1a1 Defense Commercial Defense

1953 n n 454 249 1 068 4 1 522 2
1954 00 00 n 00 511 258 1 322 28 1 833 28
1955 00 n 627 237 1 533 16 2 160 25
1956 n 748 339 2 113 44 2 861 34
1957 n nn n 787 251 3 019 52 3 806 3

53
6
3

I
02

Liner traffic increased from 454 000 tons in 1953 to 787 000 tons in
1957 N onliner traffic trebled during the same period As we ob

served in discussing Trade Route No 21 the general shipping reces

sion of 1957 and 1958 coupled with the loss of the iron ore business to

Japan had an adverse effect on the Oregon Washington range as it

did on California ports with the result that traffic on Trade Route

No 30 fell off at the end of the 1957 1958 period In line with the

reasons set forth in our discussion relating to Trade Route No 29 the

evidence indicates that commercial liner traffic on Trade Route No 30

5 F M B
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will not exceed approximately 725 000 tons annually in the foreseeable
future a figure somewhat less than the commercial liner traffic out
bound for both 1956 and 1957

As shown by table XIII American flag participation has been high
during the period 1953 1957 ranging from 53 percent to 76 percent
with even higher participation in 1955 of 79 percent and in 1956 of 84
percent United States flag liner sailings on former Trade Route No
29 in 1957 were 467 as compared with 493 foreign flag sailings On
former Trade Route No 30 United States flag sailings were 206 com

pared with343 foreign flag sailings
TABLE XIII Participation 01 U S flag carriers for Ziner commercial traffio 01l

trade route No 30
In thousands of long tons

United Percent Percent
Year Total States partiel Waterman particI

pation patlon

1953 n

n 454 241 63 1
1954 n 611 301 59 1

ii1955 n n 627 495 79 69
1956 u u 748 627 84 83 11
1957 n 787 597 76 107 14

As shown in table XIII American flag participation was 76 per
cent in 1957 and even during that year when liner cargo was at an

all time high the lines which serve the Northwest exclusively had sig
nificant quantities of free space available 14 In view of the amount
of free space on United States flag vessels during 1957 and the high
level United States flag participation in the liner movement we find
on this record that service provided on Trade Route No 30 is ade
quate and that it is not in the accomplishment of the purposes and

policy of the Act to operate additional vessels thereon
We find that Watermalhas an existing service of 24 sailings an

nually calling regularly at San Francisco occasionally at the Los
Angeles Long Beach area regularly in the Pacific Northwest regu
larly in Japan and Korea and occasionally in Formosa and Okinawa
and that the award of subsidy covering such service will not result
in undue advantage to Waterman or undue prejudice to any intervener

We further find that former Trade Routes Nos 29 and 30 now

TR 29 are adequately served by vessels of United States registry
24 Vessel utilization for aU U S flag Ifners serving tMs route taken together averaged

90 percent ot deadweIght capadty and 84 percent ot cubiccapacity American Mail Line s

subsidized Pacific Northwest Far East service with 30 sailings In 1 957 filled an ayerage
ot 87 percent ot deadweight capacity and 75 percent of cubic capacity Its unsubsldIzed
bulk cargo senlce conSisting ot 10 saUlngs lllveraged 81 percent ot deadweight capacity

anl 70 percent ot cubic capacIty and State9 Steamship Company s Pacific Northwest
Japan line whIch provided five sall1ngs averaged 88 percent utlUzatlon of deadweight
capacIty and 73 percent of cublc capacity
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We further find that section 605 c does not interpose a bar to the
granting of an operating differential subsidy contract to Watennan

for its existing Pacific coast Far East service but that it is a bar to
the award of subsidy to applicant for any service in addition to its

existing service including top offs in its Trade Route No 22 service
in excess ofthe 12 top offs found to be existing

We will limit the carriage of inbound cargoes to the Pacific North

west to vessels in the Pacific coast Far East service which cleared the
Northwest outbound See States Marine Oorp supra

U S North Atlantic Oontinent service Trade Routes Nos 7 8 9
Waterman seeks subsidy on 18 to 30 sailings between North Atlantic

ports and European ports on Trade Routes Nos 7 8 and 9 supple
mented by a top off service on a privilege basis of 12 sailings a year
to be provided in connection with its Gulf UK Continent service on

Trade Route No 21 It claims an existing service to the extent of 18

to 30 sailings on an asserted average of 50 annual sailings during the

period 1946 to 1956 This service was discontinued in late 1953

During the period 19541956 Waterman Qarried only military cargo
outbound in this service While applicant carried 2 313 000 tons of

general bulk and military cargo outbound during the period 1946

1956 an average of approximately 210 000 tons per year with sailings
from North Atlantic ports to continental ports the evidence is in
sufficient to show an existing service at the time the application was

filed on January 31 1957 An applicant for subsidy must demonstrate

an existing service at the time the application is filed the service
perfonned must have been in reasonably general accord with the

proposed subsidiz d service and regardless of the wisdom of an

operator s decision to interrupt service or its intention to resume

service at some later date an interruption of service negates
any claim to an existing service sorandtsen supra

We find that Watennan cannot qualify under section 605 c as an

existing operatoron Trade Routes Nos 7 8 9

TABLEXIV Past participation 01 U S flag carriersinoutbound liner commercial
traffic on trade routes Nos 7 8 and 9

In thousands of long tons

Percent US flag participation
Year TR7 TR8 TR9 Total

TR7 TR8 TR9 Total

19S L u 652 1 486 244 2 282 32 15 29 21
1954 n 546 1 583 248 2 377 29 16 25 19
1955 534 1 742 309 2 585 34 16 38 22
1956 n n u 661 1 768 482 2 811 33 17 38 24
1957 n n 637 1 529 335 2 601 26 14 22 18

F M B
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TABLE XV Outbouna commercial nonliner traffic
In thousands of long tons

Year TR7 TR8 TR9 Total

1953
u

n
n n n 1 636 2 514 422 4 572

1954 n 1 045 2 591 387 4 023
1955 3 933 10 327 1 038 15 298

1956 5 899 16 584 5 090 27 573

1957 n n
n n n 9 348 18 082 5 804 33 234

Commercial liner traffic on Trade Routes Nos 7 8 9 increased from

2 282 000 to 2 811 000 long tons or 23 percent from 1953 to 1957 with

a drop off to 2 501 000 tons in 1957 Combined liner and nonliner

traffic has more than doubled during the same period From 1953 to

1957 the routes showed a growth for all outbound commercial cargo

excluding defense cargo from 6 853 000 tons in 1953 to 35 744 000 tons

in 1957 Over the period United StatBS flag participation in the com

mercialliner movement remained relatively static and in 1957 its

lowest point declined about 18 percent Commercial liner and non

liner traffic moves in substantial amounts outbound on the routes

Liner traffic for the aggregate of the three routes increased each

year from 1953 until 1957 when it dropped off to the 1955 level

Itdropped in 1957 on Trade Routes Nos 8 and 9 but increased from

561 000 tons in 1956 to 637 000 tons in 1957 on No 7 Nonliner traffic

increased eight times in 1957 over the 1953 level the total movement

in thelatter year being 33 234 000 tons The average annual outbound

commercial liner movement 1953 1957 was 2 500 000 tons about the

same as 1955 and 1957 Public Counsel contends that the future level

of commercial liner traffic on the routes will not exceed 2 500 000 tons

in the foreseeable future

USL the only carrier competing with applicant on these routes

contends that they are adequately served Nevertheless table XIV

shows that American flag participation on tbe combined routes did

not exceed 24 percent in the period of record and fell to about 18 0

percent in 1957 USL takes the position that a 50 percent participa
tion on the routes is an unrealistically high goal which cannot be
achieved by American flag liners because of intense foreign flag com

petition nationalistic preferences nonconference carriers third flag
carriers and gross overtonnaging The conditions however existed

during 1955 and 1956 when USL s vessels sailed substantially full

Without doubt additional sailings could have improved United States

flag participation USL s free space on the two services operated by
it on the routes was 11 percent in 1956 and 19 percent in 1957 A

sizeable portion of the 33 000 000 tons of nonliner cargo moving out
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bound over the routes is available and could be carried by United

States flag liners USL has a total available capacity of605 000 tons

or capacity for 24 percent of the average annual liner movement of an

estimated 2 500 000 tons Isbrandtsen has 136 000 tons and States
l1arine has 35 000 tons This total capacity if used would move only
30 percent of the outbound projection assuming that the latter two

lines willfill their full capacity devoted to the routes With the addi

tion of some 24 direct sailings per year in Waterman s Atlantic Con
tinent service thisadditional capacity would provide along with other

existing and prospective United States flag sailings sufficient capacity
to move 38 percent of the projected liner movement of 2 500 000 tons
IfWaterman s top off service of one sailing a month is included thus

adding approximately 30 000 tons per year United States flag capacity
would amount to only 39 percent of a 2 500 000 ton movement

These routes constitute the very heart of the North Atlantic trade

involving the largest movement of U S outbound liner cargo in the

world States Marine Oorp supra Inthe past American flag par

ticipation in commercial liner traffic on the routes has been notoriously
poor as compared to other routes in this proceeding 16 and will in our

opinion be improved by an increase in United States flag capacity 10

Indeed we found recently that the North Atlantic trade routes in

cluding Nos 7 8 and9 have been inadequately served States Marine

Oorp supra
l1

USL argues that the shipping recession of 1957 and the first half of

1958 resulted in a decrease in the level of commercial liner traffic on

these routes in a decrease of American flag participation and in sub

stantial free space on USL s vessels It contends that the record does

not portend a foreseeable end to the recession We reject the conten

tion that conclusive weight must be given to the last year of record

and we will as in the past consider a number of recent years The

level of commercial liner traffic on these routes rose steadily from 2 2

15 On Trade Routes Nos 7 8 and 9 combined U S flag p8Jrtlctpatlon In commercial
ltner traffic was only 21 percent In 1953 19 percent in 1954 22 percent tD 1955 24 percent
tn 1956 and 18 percent in

19571ll USL substantially the only carrter of U S commercial ltner cargo on these routes

had acomparatively high ututzation ratio in 1955 and 1956 StatelJ MarineOorp lJupra

IlJbrandtsen 00 Inc Sub8idy Trade Route 5 F M B 520 1959
11 Even If the successful applicants In these two section 605 c proceedings eventually

are awarded subsidy contracts to operate vessels on Trade Routes Nos 7 8 and 9 they
w1ll supply only a relatively small amount of capacity compared to the total commercial
liner cargo moving on the routes If subsidized Isbrandtsen would make at the most
30 annual sautngs on Trade Routes Nos 5 7 8 and 9 sufficient to carry about 240 000
tons of outbound cargo and States Marine would lift about 70 000 tons on Trade Routes
Nos 5 6 7 8 9 and 11 Even if no muttary C8Jrgo were loaded and all of the space

were avaHable for commercial cargo on Nos 7 8 and 9 it would be sufficient to handle

only 12 percent of the 2 501 000 tons which moved outbound on the routes in 1967 during
which year U S flag participation reached its lowest percentage18 percent
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million tons in 1953 to 28 million tons in 1956 and then felloff to 2 5

million tons in the world wide recession year of 1957 We feel that

conditions will improve and that additional vessels should be operated
on these routes

USL excepts to the examiner s decision on the following grounds
1 That he failed to determine the appropriate level of United

States flag participation reasonably to be sought on the North

Atlantic
2 That he based his ultimate determination of inadequacy

upon the return at some indefinite future date of more normal

conditions and not upon conditions existing at the time of the

hearing
3 That his finding as to the level of future liner cargoes on

the North Atlantic was erroneous and failed to consider and to

properly evaluate the historic decline of North Atlantic cargoes

and changes accelerating that decline

4 That he erred in finding that conditions on the North

Atlantic do not limit the levels of participation and do not pre

clude an increase beyond thepresent capacity ofUnited States flag
vessels on the North Atlantic routes

We do not believe that if we are to have the type of merchant

marine envisioned by the Act United States flag capacity should be

limited to an amount sufficient to carry only 30 percent of the average

annual outbound commercial liner movement dur ing the period 1953

through 1957 Without deciding the exact level ofUnited States flag
participation we find that capacity sufficient to carry 39 percent of the

outbound commercial liner movement over the 1953 1957 period cer

tainly is not in excess of that which is needed to accomplish the pur

poses and policy of the Act

We base our finding of inadequacy on the North Atlantic routes on

an estimate of a movement of 2 500 000 tons the annual average of

the five year period 1953 through 1957 and in the firm belief that in

the future at least this much cargo will be moving on the routes The

present capacity of the USL vessels plus those of States Marine and

Isbrandtsen is in our opinion insufficient to provide adequate United

Statesservice on theroutes

We find thatWaterman is not operating an existing service on Trade

Routes Nos 7 8 and 9 between North Atlantic ports and ports in

continental Europe north of Portugal and that its proposed service

would be in addition to the existing services that the service already
provided by vessels of United States registry in such services is in

adequate within the meaning of section 605 c and tliat in the ac
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complishment of the purposes and policy of the Act the additional

service proposed by Waterman should be permitted and that section
605 c is not a ibar to the granting of an operating differential subsidy
contract to Waterman for the operation ofadditional vessels on these
routes including the proposed 12 top offs in connection with its op
erations onTrade Route No 21

5 F M B
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APPENDIX

Section 605 c

No contract shall be made under this title with respect to a vessel to be

operated on a service Joute or line served by citizens of the United States

which would be in addition to the existing service or services unless the

Commission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy

of this Act additional vessels should be operated thereon and no contract shall

be made with respect to a vessel operated or to be operated in a service route

or line served by two or more citizens of the United States with vessels of

United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be unduly prejudicial as between

citizens of theUnited States in theoperation of vessels in competitive services

routes or lines unless following public hearing due notice of which shall be

given to each line serving the route the Commission shall find that it is neces

sary to enter into such contract in order to provide adequate service by vessels

of United States registry The Commission in determining for the purposes

of this section whether service are competitive shall take into consideration

the type size aIld speed of the vessels employed whether passenger or cargo

or combination passenger and cargo vessels theports or ranges between which

they run the character of cargo carried and such other facts as it may deem

proper
5 F M B



DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No 8 108

MOORE McCORMACK LINES INC ApPLICATION UNDER SECTION 805 a

Submitted April 15 1960 Decided April 15 1960

MooreMcCormack Lines Inc granted written permission under section 805 a

of the Merchant Marine Act 1936 as amended for its vessel the SS Robim

Mowbray presently under time charter Ito States Marine Lines Inc to

engage in one intercoastal voyage carrying a cargo of lumber and or

lumber products from North Pacific ports to Atlantic ports commencing

on or about April 24 1960 since granting of the permission found 1 not

to result in unfair competition to any person firm or corporation operating

exclusively in the coastwise or intercoastal trade and 2 not to be preju
dicial to the objects and policy of the Act

Ira L Ewers for applicant
Robert E Mitchell Edward Aptwker and Robert B Hood Jr as

Public Counsel

REPORT OF THE MARITIME ADMINISTRATOR

By THE MARITIME ADMINISTRATOR

ioore McCormack Lines Inc filed an application for written per

mission under section 805 a of the Merchant Marine Act 1936 as

amended 46 D S C 1223 the Act for its vessel the SS Robin

JVowbray presently under time charter to States Marine Lines Inc

to engage in one intercoastal voyage carrying a cargo of lumber and

or lumber products commencing at North Pacific ports on or about

April 19 1960 for discharge at Atlantic ports Notice of hearing
waspublished in the Federal Register ofApril 5 1960 25 F R 2869

No one appeared in opposition to theapplication
States Marine has cargo bookings of approximately six million

feet of lumber and lumber products and has been unable to obtain
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any other suitable vessel for an April sailing which according to

the witness is now scheduled to commence on or about April 24 rather

than April 19 The sailing of the Robin Mowbray would not in

crease the normal pattern of scheduling in States Marine s eastbound

intercoastal service

It is found that the granting of the requested permission will not

result in fair competition to any person firm or corporation op

erating exclusively in the coastwise or intercoastal trade or be prej
udicial to the objects and policy of the Act

This report shall serve as written permission for the voyage
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Bananas Ecuador to Atlantic ports 278 615 633

Fruit Loading and unloading at New York 565

GZa88 Tumblers Misclassification 515

GZas8wa1 e Misclassification 509

H01tSel Prefabricated Portland Ore to Kodiak Alaska 602

Iron Londing and unloading at New York 565

Mahogany Logs Philippines to Atlantic and Gulf ports 467

Mincml Wool Long Beach Calif to Seward Alaska 661

Peat Moss Loading and unloading at New York 565

P ineapple Canned Hawaii to Padfic Coast 347

Pineapple Juice Canned Hawaii to Pacific Coast 347

Seed Beans New York N Y to Piraeus Greece 597

Steel Loading and unloading at New York 565

Tinplate Loading and unloading at New York 565

l1egetables Loading and unloading at New York 565
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Numbers in parentheses following citations indicate pages on which the

particular subjects are considered

ADMINISTRATIVE PROCEDURE ACT See Agreements under Section 15

Charter of VarBuilt Vessels Evidence Jurisdiction Practice and

Procedure

ADMISSION TO CONFERENCES See Agreements under Section 15

ADVERTISEMENTS See Common Carriers Evidence

AGREEMENTS UNDER SECTION 15 See also Contract Rates Jurisdiction

Ports Tariffs

In general
ConsideraUons of whether an agreement to impose condition on applicant for

conference membership is just and reasonable under basic approved agreement
or is unjustly discriminatory or rmfair as between carriers or operates to the

detriment of the commerce of the United States or is in violation of this Act

are factors for Board consideration in determining whether such an agreement
shall be appro ed or disapproved but are not factors in determining whether

the agreement is one which must be filed with and approved by the Board

Pacific Coast European Conference Limitation on Membership 247 269 270

Neither the language nor the legislative history of the Shipping Act of 1916

support contention that approval of more than one conference in a particular
trade is illegal per se Oranje Line v Anchor Line Ltd 714 731

Agreements required to be filed

Board s decision to hold rulemaking proceeding to guide conferences in meet

ing the burden of ftlingcopies or memoranda of agreements vhich has been

imposed on them by section 15 of tJhe Shipping Act is not inconsistent with its

decision made as a matter of law that agreement relating to boycotting of

broker in certain circumstances was not encompassed within approval of con

ference agreement permitting the making of uniform rules and regulations con

cerning brokerage Pacific Coast Eurovean Conferenc Payment of Brokerage

65 71

More than an agreement by conference members to file a complaint with the

Board is necessary to prove an allega tion that there exists an untilled unapproved

agreement among conference lines to take action to deprive carrier of cargo to

force it out of the trade Members of conference had to agree to file the com

plaint but since the conference is a person under the Shipping Act which

pursuant to section 22 thereof may file a complaint it would be absurd to hold

tJhat approval under section 15 is necessary before the person could exercise

the right granted by section 22 United States Atlantic and Gulf Puerto Rico

Conference v American Union Transport Inc 171 176

Where basic approved agreement authorized conference members to consider

and pass upon brokerage matters and tariff rule permitted members to pay
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brokerage when earned at their discretion but historically brokerage was paid
to forwarderbrokers who were merely idenUfied with the cargo conference

action denying payment to complainant as forwarder because it had competed
as carrier for the business af carrying locomotives to Brazil amounted to a new

course of connuct in relation to payment of brokerage Le it prohibited payment

regarding specified shipments Thus there was a modification of an existing

agreement which because it was calculated to control regulate prevent or

destroy competition and provided for an exclusive preferential or cooperative
wOrking arrangement was reqUired to be filed under section 15 for Board ap

proval prior to its effectuation American Union Transport v River Plate

Brazil Conferences 216 221

Conference agreement to condition admission of new member upon its with

drawal from proceedings befOTe the Board in which it had taken positions
opposite to the conference is an agreement or modification of an agreement
between ca rriers controlling regulating preventing or destroying competition

ann is a preferential Or coOperative wOrking arrangement within the meaning

of section 15 which requires approval by the Board prior to effectuation To the

extenttJhe applicant for membership might be precluded by thecondition from

joining the conference the condition clearly controlled and regulated competi
tion in the trade To the extent it forced the applicant to withdraw from

pending proceedings and deprived the applicant of its right under section 22

to conrtinue asa party in such proceedings in which it had argued that certain

competitive practices of the conference were unlawful the condition was cal

culated to have an effect upon competitive practices in the trade Furthermore

conference members themselves recognized that the condition was calculated

to affect competitive conditions and was part of an effort to meet nonconference

competition Pacific Coast European ConferenceLimitation on Membership

247 262

The Board and its predecessors have consistently treated conditions affecting

admission to conference membership as agreements Or modifications to agree

ments which require approval or disapproval under the provisions of section

15 of theAct rd 260

An agreement among member lines of a conference to impose condition on

application for membership that applicant withdraw from proceedings before

the Board in which it had taken positions opposite to the cOnference cannot be

considered a routine action within the cover of authority of the approved basic

agreement It clearly creates an entirely new scheme of membership require
ments not embodied in the basic agreement Itmust be filed with the BOaTd

Id 269

Agreement among conference members to impose condition on applicant for

membership that it withdraw from proceedings before the Board in vhich

it had taken position opposite to the conference is an agreement or modification

to anagreement within thepurview of section 15 which has not been apprOved

by the BoaTd and which may notbe lawfully effectuated without prior approval

Id 269

Lease agreement between State respondents owners and operators of ter

minal facilities and Operator of a terminal facility used in the grain trade at

the port involved may be within the purview of section 15 and if so its effec

tuation prior to Board approval would be violative of that section D J Roach

Inc v Albany Port District 333 335

Section 15 does not require that pa rties adopt and file for approval at one

and the same time an agreement which encompasses all possible areas of ac

tivity within the purview of that section There must be room for subsequent
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expansion and retraction However all agreements and understandings cov

ered by s ction 15 Which exist at the time of filing must be included in the

agreement filed forapproval and all such agreements and understandings sub

sequently entered into by the parties must be filed for separate approval
Associated Banning Co v Matson Navigation Co 336 342

Agreement between port and terminal company performing inter alia

stevedoring services for lease of a pier owned and previously operated by the

port to the terminal company will be approved The pier license is not unlike

others which the Board has approved and operation of the pier by the licensee

was not opposed by competing stevedores The agreement provides for the

assignment of rights by the license to a subsidiary with the approval of the

licensor Any such assignment is subject to the Board s prior approval under

section 15 Id 343 344

Neither the Board nor any of its predecessors has ever held that an agreement
between persons subject to the Act relating to stevedoring activities is not

subject to the filing a nd approval requirements of section 15 While is was not

necessary to determine whether stevedores are other persons within the mean

ing of section 1 an agreement between persons subject to the Act to establish a

stevedoring operation does constitute an agreement within the purview of section

15 Associated Banning Co v Matson Navigation Co 432 434

Issuance of tariffs including rules and regulations covering their application
has uniformly been held to be a routine matter authorized by an approved basic

conference agreement not requiring separate section 15 approval Empire State

Highway Transportation Assn v American Export Lines Inc 565 585

Agreement for lease of grain elevator and wharf from Port which provides
for preference by the lessee of the elevator over others in the area maintenance

of rates competitive with but not greater than rates at other ports in the area

exclusive right to operate the terminal for up to 40 years and preference to the

lessee to lease any additional grain facilities which might be constructed by the

lessor requires approval of the Board under section 15 of the Act Agreements
Nos 8225 and 82251 Between Greater Baton Rouge Port Commission and

Cargill Inc 648 654

Agreement between persons subject to the Shipping Act of 1916 providing for

the rendering of stevedoring services exclusively by the lessee at the grain

terminal under lease from the Port controls and regulates competition and

requires approval by the Board under section 15 of the Act before it may be

carried out Id 655

Approval of agreements

Agreement between port and terminal company performing inter alia

stevedoring services for lease of a pier owned and previously operated by the

port to the terminal company will be approved The pier license is not unlike

others which the Board has approved and operation of the pier by the licensee

was not opposed by competing stevedores The agreement provides for the

assignment of rights by the licensee to a subsidiary with the approval of the

licensor Any such assignment is subject to the Board s prior approval under

section 15 Associated Banning Co v Matson Navigation Co 336 343 344

Agreement for lease of grain elevator and wharf from Port which provides
for preference by the lessee of the elevator over others in the area maintenance

of rates competitive with butnot greater than rates at other ports in the area

fxclusive right to operate the tenninal for up to 40 years and preference to the

lessee to lease any additional grain facilities which might be constructed by the

lessor is not on the record unjustly discriminatory or unfair detrimental to the

commerce of the United States or in violation of the Shipping Act of 1916
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Agreements Nos 8225 and 82251 Between Greater Baton Rouge Port Commis
sion and Cargill Inc 648 654 655

Conference membership

Where concerted action under conference agreement is approved by the Board
it is apparent that the degree to which common carriers operating in thetrade

are free to enter the conference and operate under the conference system vitally
affects the extent to which conference agreements control and regulate competi
tion The Board has consistently recognized that admission or nonadmission
of an applicant to conference membership directly affects the competitive condi

tions in a particular trade Pacific Coast European GonferenceLimitation on

Membership 247 260
In recognition of the fact that restrictions on conference membership will have

a real effect on competition ina trade the Board and its predecessors have

repeatedly refused to approve conditions and restrictions on membership other

than a requirement of operating or giving intention to operate regularly in

the trade Id 261

Ifa member line in connection with its transportation activities refuses or

is unable to abide by any provision of the conference agreement tariff rates

or rules and regulations it may be expelled from the conference and likewise
un applicant for conference membership who refuses or is unable to abide by the

agreement and the uniform tariff rates rules and regulations may be properly
denied admission to the conference Such actions by conferences are proper
and within the scope of approved basicagreements Id 263

The Board would not approve an agreement between carriers which would

interfere with the statutory right of any person to complain to the Board of

activities which may be violative of the Shipping Act of 1916 and which might
interfere with the Board s carrying out of its regulatory functions Thus the

imposition on applicant for membership in a conference of a condition that it

withdraw from Board proceedings inwhich it had takeIi position opposite to the

conference was not required to place the applicant on equal terms with other

conference members by reason of the fact that other members could not file a

complaint before theBoard Old 266

Cover of authority theory that conference may impose condition on conference

membership requiring applicant to withdraw from proceedings before theBoard

under provision of agreement that no eligible applicant shall be denied member

ship except for just and reasonable cause and await Board s final determina

tion as to whether the agreement to impose thecondition was just and reason

able is inconsistent with the regulatory powers vested in the Board and is not

contemplated by section 15 Id 266 267

Board s past approval of conference article including its reference to just
and reasonable cause for denial of conference membership is nota continuing

pre approval of any new or modified condition on membership which may there

after be found to be just and reasonable Nor is past approval of another

article including its provision that all members shall be bound by conference

rules and regulations which in the opinion of the conference are necessary

or desirable to further the ends of the conference a continuing pre approval
of any condition on admission to membership later found to be necessary or

desirable to further the ends of the conference Id 269

Conference agreements are notunjustly discriminatory and unfair as between

carriers merely because certain carriers in order to join such agreements would

be compelled to withdraw from Canadian conferences and business associations

thereunder which they desire to maintain The Board cannot order modification
A U

nn that
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with respect to operations between United States Great Lakes ports and the

United Kingdom only The Board may order modification only upon findings
that existing agreements are in contravention of the Act Oranje Line v Anchor

Line Ltd 714 731

Detriment to commerce of the United States
The inclusion in conference agreements of trade between foreign countries is

notdetrimental to the commerce of the United States where it is clear that from
an economic standpoint vessel operation between the Great Lakes and the United

Kingdom under conditions shown of record requires the lifting of cargo to
and from ports on both borders of the Great Lakes Complainants are denied
admission to the Canadian conferences and in self defense must maintain their
own conference organization in the Canada United Kingdom trade Oranje Line
v Anchor Line Ltd 714 730 731

Approval of more than one conference in a particular trade would be detri

mental to the commerce of the United States where in all likelihood such ap
proval would result in rate instability and rate wars ld 731 732

Disapproval of agreem nts

Approval of an agreement between a carrier and a terminal operator which

provided for creation of a corporation to engage in the business of furnishing
wharfage stevedoring dock warehouse and for other terminal facilities and

which did notdisclose nor could it be inferred from reading the agreement 1

that the creators would transfer to the new corporation part or all of their

similar businesses or 2 that they would seek business for the new entity
rather than for their existing and continuing separate enterprises will be with

drawn since it did not reflect the true and complete agreement between the

parties Associated Banning Co v Matson Navigation Co 336 342 Id 432

433

Effectuation of agreement prior to approval
An agreement between carriers was effectuated prior to Board approval in

violation of section 15 where conference b 7 agreement required applicant for

membership to withdraw from Board proceedings asa condition for approval
of its application new member informed Board that it was withdrawing
member was then admitted to conference conference later suspended the con

dition but as a practical matter conference considered that new member would

take no further part in Board proceedings conference again insisted that mem

bel withdraw from proceedings when it later appeared before the Board for

limited purpose and not to participate activity in the proceedings and member

finally refiled motion to withdraw and discontinue its participation in the

proceedings wherein its position was opposed to that of the conference Pacific

Coast European ConferenceLimitation on Membership 247 271 272

Section 15 was violated where the parties without seeking formal Board

approval Operated pursuant to a license agreement between a stevedoring com

pany and a port under the terms of which a pier previously owned and oper

atedby the port would be operated by the stevedoring company as licensee

Such an agreement is an agreement between other persons subject to the Act

and in that it provides for the fixing or regulating of transportation rates

and fares and the apportioning of earnings resulting from the operation
of the pier falls within the meaning of section 15 Associated Banning Co v

Matson Navigation Co 336 343 ld 432 433
The mere preparation of a draft tariff is not evidence that carriers had agreed

to be bound thereby Oranje Line v Anchor Line Ltd 714 733
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Modification of agreements
An order to modify an agreement necessarily includes a disapproval of that

agreeinent in part a declaration that effectuation of the part disapproved will be

thenceforth unlawful and a requirement that the parties to the agreement
thereafter cease and deSist from effectuation of that which has been disapproved
Pacific Coast European Conference Payment of Brokerage 65 67

Penalties

Action aimed at collection of section 15 civil penalties is one between the

Government and the offending parties The remedy of persons other than the

Government in the event of injury resulting from violation of section 15 is an

action for reparation commenced under sections 15 and 22 Pacific Coast

European ConferencePayment of Brokerage 61 72

Rates and tariffs

Issuance of tariffs including rules and regulations covering their application
has uniformly been held to be a routine matter authorized by an approved basic

conference agreement and 110t to require separate section 15 approval While

most of the Board s activities with respect to concerted tariff activities have

involved carrier conferences and tariffs issued thereunder the regulatory pro

visions of the act thus applied also apply to concerted activities and tariffs of
terminal operators who are other persons subject to the Act Empire State

Highway Transportation Assn v American Export Lines Inc 565 585
No prior section 15 approval is required for the issuance of tariffs by termi

nal operators including changes in the level of rates elimination of the avail

ability of partial service in truck loading and the promulgation of other rules

and regulations governing the loading and unloading of trucks at terminals

since no new scheme of competition or prima facie discrimination was being
introduced as is the case in the institution of a dual rate system Such tariffs

were no more than implementations of the authority granted to the terminal

operators by approval of the basic agreement to establish and maintain uni

formly applica ble tariffs containing just and reasonable rates charges classi

fications rules regulations and practices with respect to such truck loading and

unloading services Id 586

Stay or suspension of agreements
It is inconceivable that Congress would have granted antitrust law immunity

to agreements between carriers which might in the absence of such immunity
offend those laws and yet have denied the agency charged with supervision over

those agreements the power to protect the public by declaring a given agreement
to be unlawful as unapproved and or by requiring the carriers to cease and

desist from effectuating the agreement prior to approval or after disapproval
None of these powers is specified in the 1916 Shipping Act yet each has been

vested implicitly in the Board as necessary to effective Government supervision
contemplated by the Act Section 22 in permitting the Board to make such an

order as it deems proper gives the Board that authority Pacific Coast European
ConferencePayment of Brokerage 65 68

In view of the explicit prerequisites to disapproval under section 15 and since

a stay of an approved agreement is tantamount to a disapproval for the duration

of the stay it isclear that the Board has no power to suspend or stay an approved

agreement Id 69
The Board has the power to issue cease and desist orders or the equivalent to

stay an unapproved agreement between carriers in view of the Supreme Court s

equation of section 15 withother sections of the Shipping Act in relation to the
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Board s power under section 22 to make such orders as it may deem proper upon

complaint or on its own motion alleging violations of the Act Id 69

The Board has the power to issue cease and desist orders inthe event of viola

tion of section 15 of the Shipping Act and power to issue declarations of unlaw

fulness of agreements under section 15 The latter power is necessarily implicit

in the authority to issue a cease and desist order under section 15 and is ex

plicitly contained in section 5 d of the Administrative Procedure Act Accord

ingly the Board will modify its prior report so as to reverse its decision that it

has no authority to suspend or stay unapproved section 15 agreements Id 70

AGREEMENTS WITH SHIPPERS See Contract Rates

ANTITRUST LAWS See Agreements under Section 15 Brokerage Charter of

War Built Vessels

BANANAS See Common Caniers

BOOKING See Common Carriers

BROKERAGE See also Agreements under Section 15 Rebates

Brokerage which is securing cargo for the ship cannot be recovered from a

carrier unless earned Where transportution of locomotives was sold directly by
conference to consignee which reserved right to select individual carrier and the

services performed by complaintant were ordinary freight forwarder services

except forpreparing bills of lading which is the carrier s duty arising only after

the shipper supplies a complete description of the goods brokerage was not

earned by complainant American Union Transport v River Plate Brazil

Conferences 216 223

Brokerage fee is earned only as compensation for securing cargo for the ship

Brokerage may be paid to the same persons who act as freight forwarders and

while forwarding services rendered for the shipper are of benefit to the carrier

such benefit is incidental and the only real service rendered for the carrier is

securing cargo for the ship Pacific Coast European ConferencePayment of

Brokerage 225 234

Brokerage practices of long standing prohibiting payment with respect to

some commodities and limiting payment to less than 114 percent with respect

to others which practices have notbeen shown to be by themselves detrimental

to commerce should not be disrupted pending an investigation by the Board to

reconsider and finally determine the lawfulness of concerted conference prohibi

tions and limitations on brokerage payments Id 237 238

With respect to a conference brokerage rule which appears only to prohibit
members from paying brokerage to any broker who solicits for or receives

brokerage from a nonconference line competitor but which as applied and im

plemented prohibits payment to a forwarder broker who has neither solicited

for nor received brokerage from a nonconference line but merely delivered cargo

to such line solely in carrying out forwarding duties at the directio of the

shipper the Board must consider the rule not as written but as applied
Id 238

A conference brokerage rule which prohibits payment by members of brOkerage

to a forwarder broker who delivers cargo to a nonconference competitor incarry

ing out forwarding duties only and which would by practical necessity foreclose

a nonconference line from obtaining cargoes through forwarders in the trade

and deprive shippers who desire to ship nonconference of the services of freight
forwarders is prima facie discriminatory as between carriers and shippers
Furthermore the rule involves black listing of forwarders brokers for their

independent activities as fowarding agents for shippers and embodies sQ1l1e of

the characteristics of a secondary boycott Nothing in the record justifies such
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prima facie discrimination and apparent invasion of the prohibitions of the
antitrust laws and therefore the brOkerage rule must be considered as unjustly
discriminatory and unfair and as detrimental to the foreign commerce of the
United States within the meaning of section 15 of the Shipping Act Id 239
241

A conference rule which would merely prohibit payment of brokerage to a

broker who actually solicits for or receives brOkerage payments fram a competing
nonconference line might under certain circumstances be shown to be proper and
might be approved under section 15 Id 241

Collection of brokerage by freight forwarder on shipments of companies which
he fully owned and controlled which collection was willful and knowing is a

violation of the first paragraph of section 16 of the Shipping Act section 16
Second and General Order 72 Samuel KayeCollection of Brokerage Mis
classification 385 386

Collection of brokerage by freight forwarder on shipments of companies which
he fully owned and controlled was willful and knowing violation where on

applications for issuance of a forwarder registration number he twice filed false
statements with the Board to hide his true business as an exporter and shipper
he gave false answers to questions in an application he signed and filed with a

conference in order to collect brokerage as a forwarder he was repeatedly
put on notice by the Board the Conference and by endorsement on brokerage
checks that collection under conditions whereby any part of such brOkerage
reverted to the shipper or consignee would violate section 16 and General
Order 72 and he continued to receive and accept such brokerage even after

advising the Board that he would desist Id 395

Fact that illegal brokerage collections were finally repaid to the carrier is

irrelevant to the determination of whether such collections when made were

violations of the Act or of Board orders Id 396

BROKERS See Brokerage

BURDEN OF PROOF See Evidence

CARLOADING AND UNLOADING See Terminal Facilities

CEASE AND DESIST ORDERS See Agreements under Section 15 Contract
Rates

CHARTER OF WAR BUILT VESSELSPo L 591 81st CONGRESS

In general
Public Law 591 does not require the Board to make a finding of emergency

as a prerequisite to granting charter of Government owned vessels Lykes Bros

S S Co Inc 105 107

Section 211 h of the 1936 Act authOrizing the Administrator to determine
the advisability of enacting legislation to aid coal producers inter alia in

exporting their products in an economic or commercial emergency does not

apply where an applicant desires to charter Government owned vessels to carry
coal to foreign ports and the applicant admitted that the market for coal in

Europe would not disappear if the application wer denied Moreover the pro
cedure for chartering vessels under section 5 of the Merchant Ship Sales Act is

not dependent upon any findings or determinations under section 211 h

American Coal Shipping Inc 154 163

A commitment by a shipper for carriage of cargo contingent upon the granting
of a charter of Government owned vessels may be an indication of special quali
fications by an applicant under section 5 e it does not however entitle the
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applicant ipso facto to a grant Other factors should notbe ignored Isbrandt
sen Co Inc 196 ZOO 201

In proceedings under section 5 e of the 1946 Act for charter of vessels for

use in regular berth services and not forservices inbulk carriage applicant will

not be restricted to the carriage of commercial bulk because another competing
line in its present operation of privately owned nonsubsidized vessels is so

restricted where no other valid reason for such restrictions appears in the
record Restrictions on operations of nonsubsidized vessels which do not arise
out of any proceeding under the 1946 Act are irrelevant to the issues incharter

proceedings under section5 e Lykes Bros S S Co Inc 205 207

Allocation of charters

In considering the various factors which will determine the allocation of
chartered Government owned vessels to particular applicants the mere fact that
a particular applicant has obtaine d a commitment for carriage of Government
sponsored cargoes conditioned upon the granting of a charter of Government
owned vessels should notbe a conclusive factor ingranting or denying particular
applications American Export Lines Inc 188 192
It was error for a hearing examiner to refuse to recommend under section

5 e that consistent with the policy of the Act preference be given to appli
cants who use predominantly American flag vessels on the ground that delegation
of authority by the legislative branch to the executive branch without any rea

sonable standards is an unconstitutional delegation of legislative authority
The Secretary s discretionary authority is granted to him by the1946 Act not
by the Board The Board only makes recommendations which the Secretary is
authorized not required to follow Isbrandtsen Co Inc 196 201

Section 5 e of the 1946 Act provides that the Secretary of Commerce may i
his discretion reject or approve a charter application butmay notapprove unless
in his opinion the chartering would be consistent with the policies of the Act
Recommendation to the Secretary that preference be given to applicants who

together with their closely affiliated companies use predominantly American flag
vessels when operating in the commerce of the United States is within the

discretionary authority granted to the Secretary by Oongress The recommenda
tion is sufficiently clear and precise to enable the Secretary to follow it Sec

tion 804 of the 1936 Act and seqtion 10 of the 1946 Act recognize the reasonable
ness of affiliated interests as a standard and guide Predominantly has a

clearly understood meaning and its reasonableness as a legal standard has been

recognized Id 201 202
The Board will recommend to the Secretary of Commerce under Section 5 e

that in allocating charters of Government vessels consistent with the policy
of the 1936 and 1946 Acts preference be given to applicants who together with
their closely affiliated companies use predominantly American flag vessels in
the foreign commerce of the United States Id 203

The question of whether preference should be given to charter applicants on

the basis of the ships operating in particular trade routes and sailing frequency
in proportion to the service provided is not an issue under Public Law 591 If

vessel allocation priority becomes necessary it can be handled administratively
Lykes Bros S S Co Inc 205 IX

Charter conditions

While applicant has met the statutory requirements for bareboat charter the

public interest requires that conditions be incorporated in the charter to ensure

reimbursement to the Government of all costs of breaking out the ship and putting
it inclass Thus conditions willbe recommended to the Secretary that applicant
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pay for break out readying and lay up costs Gulf South American S S Co
109 111

Except in special circumstances where the urgency of the situation overrides
the desire to recoup average activation repair and deactivation expenses as a

desired goal charters should be fora period which willenable the Administration
to recoup substantially all such expenses Where the charter is earlier termi
nated at charterer s option then at the option of the Administrator a considera
tion for such early termination should be charged against charterer in an amount
which when added to charter hire already paid willaggregate one year s charter
hire Since the Government will have recouped substantially all of said ex

llenSes during the first year of operation in charters made for a longer period
consideration should be given to reducing the rate of charter hire in the second

and subsequent years always consistent with the policies of the 1946 Act Grace
Hne Inc 43 148

In event that subsidization for a vessel which applicant seeks to charter is

allowed the charter party executed should include provisions to protect the

interest of the Government under its operating differential subsidy agreement
with applicant Id 148

The Board will not recommend that charters under section 5 e be conditioned

upon a minimum freight rate for coal determined by the Administrator where

the poSSibility that applicant would charge a rate that would result ina loss and

produce chaos among other operators in the coal trade is so remote as 00 be

almost impossible foreign flag vessels dominate the trade and could make appli
cant s minimum r te their maximum and there is little likelihood that appli
cant s vessels will be able to take cargoes away from American flag vessels

because they will be able to carry only 25 percent of the estimated increase in

coal exports American Coal Shipping Inc 154 167 168

Charters granted principally to permit carriage of coal to foreign ports should

be for an indefinite period to permit applicant to build or convert vessels A

year would be a reasonable time in which to complete plans and undertake

definite commitments for new ships The Administrator should renew the prog
ress made after charters have been ineffect for six months to determine whether

continuation i s warranted and if applicant lacks reasonable excuse for insuffi
cient progress the option to terminate should be exercised Id 168

An applicant for charter of Government owned vessels under section 5 e to

carry coal to Europe will be limited to the carriage of coal outbound but will

be permitted to carry ores inbound in order to obtain revenues needed for its

successful operation inthe coal trade Id 168

Charters granted under section 5 e need not be conditioned on the applicant

paying break out lay up and incidental expenses The Board will recommend

that with reference to such costs the Secretary should establish uniform rates

of charter hire which take into consideration th NSA fair and reasonable rates

and authorize the use of vessel operations revolving fund for the activation

repair and deactivation cost provided for in Public Law 890 84th Congress
Id 168

Charters under section 5 e for foreign aid cargoes will be awarded on condi

tions that vessels return home in ballast unless it is shown to the satisfaction

of the Administrator that inbound cargoes would otherwise be declined by private
owners of American flag vessels Pacific Far East Line Inc 177 182

Charter to contract carrier

Unopposed application to charter vessel for contract carriage of sulphur from

the Gulf to the PaCific Northwest and lumber from the Pacific Northwest to the

North Atlantic recommended to the Secretary as the service is required in the
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public interest the service is not adequately served and privately owned Amer

ican flag vessels are not available on reasonable conditions and at reasonable

rates Terminal S S Co Inc 214 215

Inadequacy of service

a In generaZ

Under section 5 e there is inadequacy of American flag service where al

though applicant s sailings as well as foreign flag sailings had decreased in the

past year this was due to weather conditions and mishaps applicant recently had

to decline very substantial amount of cargo on the routes Involved new farm

legislation will substantially incrase the movement of cotton shippers were

making sales of cotton subject to space availability and the vessels involved will

operate at capacity on berth Lykes Bros S S Co Inc 105 106

The adequacy of service contempla ted by section 5 e of the 1946 Act is the

adequacy of American flag vessels The facts that American flag vessels car

ried from 4 to 5 percent of American coal exports in 1955 and only 1 percent
during the first 6 months of 1956 although coal exports increased 17 percent
over 1955 conclusively establish that the export coal service is not adequately
served by American flag vessels That such inadequacy may be due to rates

which are too low to support an American flag operation is not an issue Ameri

can Coal Shipping Inc 154 164

The inadequacy of service contemplated by section 5 e is inadequacy of all

American flag operations in the service not merely of a particular applicant or

line However where a clear showing is made by an applicant that its

American flag vessels are unable to provide adequate service a prima facie

showing is made and in the absence of evidence to the contrary from competi
tive or other sources a finding of inadequacy may be made Lykes Bros S S Co

Inc 205 206 207

Evidence of 1 inability to move 1 000 tons of asphalt in one instance from

the Pacific Northwest to Juneau 2 declination of a substantial number of

privately owned motor vehicles of armed services personnel and 3 an intra

Alaska shipment of about 4 000 tons of lumber is insufficient to show inade

quacy of service with reference to the Alaska trade and statutory finding of

inadequacy of service in the California Pacific Northwest British Columbia
Alaska service cannot bemade Coastwise Line 209 210

The facts that applicant s vessels have been sailing full forat least six months

that firm offerings in excess of 150 000 tons of cargo recently have been declined

for lack of vessel space and that there is a continuing backlog of cargoes to

be moved fully supports a finding that the services are not adequately served

Isthmian Lines Inc 242 245

b Foreign trade

Service is inadequate where although no other American flag vessel serves

the route there is foreign competition and increased industrial and commer

cial development substantiate that there is need for an additional vessel Gulf

and 80uth American 8 S Co 109 110

Charter of vessels will be restricted to movements of grain to Israel solely
in instances where intervenor cannot carry the cargo offered where it is shown

that the intervenor is willing and able to carry the cargo in question on its

regular liner services Pacific Far East Line Inc 177 181

The facts that charter applicant has been operating its vessels without any

substantial free space for 9 months that there is considerable newsprint
applicant s dominant cargo available that one shipper had to ship by rail be

cause vessel space was not available and that additional goods willbe available

for shipment in the future substantiate the conclusion that the service Cali
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fornia Pacific Northwest and British Columbia is not adequately served

Coastwise Line 209 211

Application to charter Government owned shivs for use between the Great

Lakes and the Caribbean granted where the service would relieve a shipping

bottleneck the present service is inadequate as to sailings regularity and

capacity area to be served offers a natural outlet for a wide variety of Mid

western goods and shipping rates are lower than rail ocean rates and there are

savings in handling costs Grace Line Inc 553 555 556

ApplicatiDn tD cha rter GDvernment Dwned vessels fDr use between the Great
Lakes and United KingdOm and CDntinental pDrts granted where large pDltiDn

Of the cargD will mDveby water l ather than by rail nD American flag vessels

are in service On the trade rDute in questiDn the Only ships available are the

GDvernment ships and service by the fDreign flag ships engaged is nDt ade

quate Id 556 557

c Intercoastal trade

Inadequacy of service is shown by a pplicant for charter and operation Of

chartered vessels in intercoastal trade where evidence establishes that there

is a CDntinUDus and grDwing shortage of cargo space in the trade ships are

fully loaded 3Jpplic ant ilS constantly receiving requests frDm shippers for addi

tionalservice all lumber space has been bDoked thrDugh June and 57 million

feet Of lumber offered for shipment in May June and July have been turned

downfor lack of space Pope Talbot Inc 99 101 103

d Governmentmilitary national defense requirements

Within the meaning Of Public Law 591 81st CDngress the service trans

portation of coal from North Atlantic porbs to France is not adequately served

by American flag vessellS where ICA claimed that there was such a shortage
of American flag vessels that some of its programs had nDt been announced

regular brOkers for the French importing assDciation found that Only fDur

such veSlSels inthecharter market had been fixed at thetime of hearing against
15 applied for only tWD veSels were definitely offered to the French associ

atiDn Owners Of 18 others preferred to have them available tD handle cargDes

for the United States GDvernment and the vDlume of cDal tD be transported
would require more veSels than the15 sought and the2 vessels mentiDned above

Isbrandtsen CD Inc 95 96 97

Where charter applicant is not able tD aCCDmmodate all cargD Offered on

Trade Route 25 and both commercial and GDvernment spDnsored cargoes will

materially increase within the next ten months on the route the service is

notadequately served Grace Line Inc 143 144

ApplicatiDn to bareboat charter war built vessels from the Government for

the carriage of GDvernmentsponsoredbulk cargoes and other approved bulk

cargoes approved the foaet inter alia that Only 27 2 of the cargo mDved on

American flag vessels in a previous mOnthsubstantiates the faet that the

service is nDt adequately served and privately owrred American flag vessels

are notavailable American Export Lines Inc 188 190 191

Applications under section 5 e will be denied where the record establishes

that there is no need for additional ships to transport GDvernment sponsored

corgoes or coal that the needs Of the MSTS arebeing met and that more Amer

ican flag tramp Ships are Offered for charter at NSA rates or less than a re

requested Prudential S S Corp 420 425

Notice and hearing
Under Rule 13 g permitting taking official notice of material facts Outside

the recDrd under certain circumstances the BDard wHI be influenced in its
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decision with regard to an application for charter under section 5 e of the

1946 Act for use of cha 1tered vessels in illitereoastal trade by the fact that

subsequent to hearing before an Examiner and oral argument before theBoard

applicant s subsidiary a subsidized operator had diverted one of its owned

vessels to operation in foreign trade Pope Talbot Inc 99 103

Telegrams received by the Board before and after the record was closed in a

proceeding under section 5 of the Merchant Ship Sales Act urging denial of the

application will be disregarded as inappropriate and contrary to the Adminis

trative Procedure Act American Coal Shipping Inc 154 155
Failure of applicants for bareboat cbarter of Government owned vessels to

appear does not result in prejudice as tbe proceeding was beld open for the

purpose of considering requests from any Government agency which is unable to

secure privately owned vessels at reasonable rates and upon reasonable condi

tions to transport its cargoes American Export Lines Inc 188 192

Proceedings under section 5 e do not require a tecbnical bearing procedure
Wbether or nota given period of time constitutes timely notice depends upon the

circumstances surrounding eacb case including the urgency of tbe situation and

the complexity of the issues If intervenor felt tbat it had insufficient time to

prepare its case it should have asked for a postponement pur mant to Rule 7 e

Motion to dismiss application for charter was moot in any event because inter

venor was not being prejudiced since it did not offer a service to British Colum

bia the service for which the affirmative statutory findings were being made

Coastwise Line 209 212

Interest in chartering vessels expressed by another steamship company prior

to hearing will not be considered by the Board since no formal application was

filed as is required by General Order 60 nor was the company represented at the

hearing Grace Line Inc 553 554

Service required in the public interest

a In generaZ
Wbile a service in which one commodity is carried from one port to another

for but a single shipper is not in the public interest unless exceptional circum

stances are shown such circumstances are shown where under mandate of

Congress wheat financed by lOA is to be moved to Pakistan in Government

owned chartered vessels and no privately owned tonnage is available Pacific

Far East Line Inc 136 138

Under Public Law 591 the public interest issue is notsatisfied by a showing

merely that the promotion of the coal industry and the exportation of coal are

in the pUblic interest The test is whetber the proposed service is required in

the public interest Proposed service mainly carriage of coal to foreign ports

would not injure the American merchant marine as contended by opponents of

the application to charter vessels for such carriage Other objections that 1

such transportation when performed by a newly formed company and particu

larly by a company owned by the enited Mine Workers three railroads that

carry coal to Hampton Roads and which handle more than 8n percent of the coal

exported by sea and seven coal mine operators and producers including some

of the largest with Government owned ships in competition with privately

owned American flag vessels is not in the public interest 2 that the objective

of the applicant is to benefit the coal industry and not the American privately

owned merchant marine 3 that applicant will operate at 11 loss depress coal

rates break the market which will drive tramp ships outof the coal trade 4

that the combination of three such powerfUl elements of the coal industry to

stabilize ocean freight rates constitutes an illegal combination in restraint

41 4 1 YY ln4 n P fohn QTr cor 111 1 1 Irrhor h 1 4 11



816 INDEX DIGEST

proprietary cargoes 6 that the solution should be sought under section 211 h

of the Act and 7 that the applicant is not qualified do not sufficiently out

weigh the benefits of the proposed service ie assistance to the economy of many

friendly countries help to the American coal industry to retain its European
markets and thus benefits to the miners the operators the railroads and the

general economic welfare and employment of 1 200 American seamen and use of
American repair yards Therefore such service is required in the public in

terest American Coal Shipping Inc 154 15f160
Applicant for charter of 30 Government owned vessels primarily to carry coal

to foreign ports has not been shown to intend to operate at a loss or to break

the market or unduly depress rates where several directors testified to the con

trary the railroads which own stock in the applicant have pointed out that it

would be illegal for them to engage in a loss venture an experienced charter

broker testified that the applicant could not break the market with 30 vessels

and coal exports were increasing so that even if the increase reached only one

quarter of the estimate cargoes would not be taken away from American flag

operators Id 160

While the Board would not wish to charter Government owned vessels to a

company which it thought intended to use them inviolation of the antitrustlaws

and weight should be given to the antitrust policy of the nation in considering
a charter application the Board cannot decide authoritatively such questions
as whether the transaction contemplates an illegal price fixing device an undue

restraint of trade or an attempt to monopolize it can only express an opinion
for the purpose of deciding whether the service is required in the public inter

est Id 161

Enforcement of the antitrust laws except where superseded by the Shipping
Act 1916 not here relevant is primarily the responsibility of the Department
of Justice and the Board is satisfied that if the Department deems it necessary

it will review the operation of the applicant for charter of Government owned

vessels to carry coal to foreign countries from an antitrust point of view Since

the charters provide forannual review and termination by the Administrator for

any reason upon 15 days notice the public interest will be amply protected

against the continuance of any improper practices of the charterer should they

develOp depressing of rates or breaking of the market discrimination against
coal shippers or preference to applicant by the mine owners who owned one

third of applicant Id 162
Itwould not be against the public interest to charter Government owned ves

sels to a company which is owned one third each by the United Mine Workers

three railroads that carry coal to a port and seven coal mine operators and

producers where none of the coal to be carried by the company would be owned

by it some may be coal mined by one of the coal producing stockholders but

most will not be owned by a stockholder because it is customarily sold f o b

the mine the company does not itself operate coal mines and its certificate of

incorporation will not permit it to aet as a coal dEaler or coal broker the com

pany will carry for all shippers first come first served and the company will

operate as an independent shipping line and offer its vessels on the market to

any charterer and not confine them to the stockholders Id 162 163

On the issue of public interest under section 5 e of the 1946 Act the responsi

bility to pass upon an applicant s qualifications to charter vessels with respect to

its practical experience or any other factors that would be considered by a

prudent businessman in entering into a transaction involving a large investment

of bis capital required to be considered under section 713 of the1936 Act which

is made a part of section 5 of the 1946 Act rests with the Administrator The
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Board however will invite attention to the fact that although the applicant has

never operated a vessel and has only a skeleton staff its president is a steamship

executive of 40 years experience two of its stockholders who own and operate

United States flag vessels have agreed to furnish the necessary experienced oper

ating personnel and its officers and directors are responsible men of wide

business experience Id 164
Under section 5 e use of Government owned vessels to service offshore oil

and gas wells in the Gulf of Mexico is in the public interest where substantial

conversion work will be performed in American shipyards employment will be

provided for American seamen our offshore oil and gas resources will be more

efficiently expioited and the proposed charters would greatly reduce the dangers
to workover crews during storms on the present nonself propelled barges Ad

vantages to the American merchant marine and to our economy in general

sufficiently distinguish the application from the case of Grace Line Inc 3 FMB

703 Boston Shipping Corp 372 376 377

Use of Government owned vessels in servicing offshore oil and gas wells is

within the meaning of service in section 5 e of the Merchant Ship Sales Act

of 1946 This term is not to be interpreted so narrowly that only a charter

application proposing to furnish an ordinary commercial shipping service may

be approved The prime purpose of section 5 e was to eliminate and to prevent
in the future competition between privately owned American flag ships and

Government owned tonnage Id 377

b Foreign trade

Vessels sought to be chartered under section 5 e are clearly to be used in a

service which is in the publiC interest where the routes involved are essential

and with the services thereon form important arteries for the movement of

cotton sulfur and other products from United States Gulf ports Lykes Bros

S S Co Inc 105 106
Vessels sought to be chartered for use on Trade Route No 25 would be used

in a service which is in the public interest Although one vessel would not be

integrated in applicant s voyage sequence and turnaround schedule on the route

it will operate without serving the full range of United States Pacific coast ports
and will carry Public Law 480 cargoes Grace Line Inc 143 144

Charter of 30 Government owned vessels to carry coal to foreign countries and

to carry other suitable bulk cargoes including manganese bauxite and iron

ores the vessels to be operated under the American flag with American crews

would be a service under Public Law 591 which is clearly inthe public interest

as one of the policies of the Act is to promote an American merchant marine

sufficient to carry a substantial portion of the waterborne export and import
commerce of the United States American Coal Shipping Inc 154 158

Operation of a Government owned vessel by an American flag charterer in the

California Pacific Northwest British Columbia trade would be in the publiC
interest Coastwise Line 209 210

Services for which applicant desires to use Government owned vessels being

on Trade Route No 18 declared essential by the Administrator under section 211

of the Merchant Marine Act 1936 are clearly in the public interest Isthmian

Lines Inc 242 245

Application to charter Government owned vessels for use between Great Lakes

ports and North Atlantic European ports granted where the area to be served

was declared an essential foreign trade route by the Maritime Administrator j

no American flag vessels operate on the route and the Government vessels are

the only suitable United States flag vessels available Grace Line Inc 553

558
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c Intercoastal trade

The intercoastal service is an integral part of the domestic commerce of the

United States and is in the public interest Its importance has been recognized
by the Congress the Interstate Commerce Commission the Maritime Administra

tion and the Board Pope Talbot Inc 99 100

d Governmentmilitary national detense requirements

Within the meaning of Public Law 591 31st Congress vessels clearly are to

be used in a ervice which is in the public interest where they are to carry coal

from North Atlantic ports to Belgian Dutch and French ports the French

economy needs a greater quantity of coal because of winter weather conditions

imports from other European countries have fallenoff the welfare of France as

a member of NATO and OEEC is extremely vital to that of the United States

the economic stability of France is contingent in large measure upon its ability

to obtain coal from the United States and the mining of coal and its exportation
is advantageous to those industries Isbrandtsen Co Inc 95 96

Charter of vessels for transportation exclusively of Government sponsored aid

cargoes is in the public interest where the failure to authorize charters in the

face of the inadequacy of other American flag tonnage would frustrate our

national foreign aid programs and would result in a disservice to the American

merchant marine Pacific Far East Line Inc 177 180

The Board is authorized to award charters for the carriage of Government

sponsored cargoes on other than essential trade routes under section 5 e and

need not proceed under section l1 a which authorizes a Government agency

operation fOr account of the particular department having cargo to move Id

182 133

Unavailability of privately owned vessels

Where a lesser rate than 11 60 per ton for the carriage of coal would be

unprofitable and where no privately owned American flag vessels were available

other than those few which were fixed prior to hearing or were offered during

the hearing at the rate of 11 60 granting of application to charter 15 Govern

ment owned vessels under Public Law 591 31st Congress would be recommended

to the Secretary of Commerce Isbrandtsen Co Inc 95 97

Where evidence discloses that an applicant for charter of three vessels under

section 5 e for use in intercoastal trade acquiesced in the action of its sub

sidiary in diverting one owned vessel from its subsidized service to presumably
more lucrative operation in foreign trade the Board would recommend that

grant of the application be limited to two vessels and conditioned upon the

placing the privately owned vessel in the intercoastal trade and its remaining

therein until expiration of the charters unless the vessel should be again required
in the subsidized service of the subsidiary in which event the third vessel may

be chartered Pope Talbot 99 103
Under section 5 e privately owned vessels are not available at reasonable

rates for use in the service involved where several months earlier applicant had

been offered only one vessel several were needed at a rate applicant considered

too high and which would have resulted in a loss rates had risen since that

time and applicant was willing to charter the vessels involved at a 15 percent
basic charter hire rate possibly at a small loss since it felt that it owed a duty

to its shippers to furnish adequate service Lykes Bros S S Co Inc 105 107

Where the record establishes that actual and immediate need by Government

agencies for cargo space on American flag vessels in excess of the capacity of

availabl privately owned vessels has not yet materialized that all Government

requirements are in terms of estimates and projections that approximately half
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of ICA s backlog of 1956 grain has been booked for shipment that there is not

now offering any cargo under programs of the Department of Agriculture that

cannot obtain ocean transportation at reasonable rates that there is no cargo

that will be available for movement beyond the capacity of available tonnage
that there is no dearth of tramp ships forearly employment and that the berth

operators will be able to accommodate substantially increased volume of Govern
ment sponsored cargoes in the ensuing fiscal year the Board cannot find that

privately owned American flag vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for use in theworld

wide service under consideration and application to bareboat charter Govern

ment owned vessels willbe denied Marine Transport Lines Inc 112 116 117
Polarus and members of ATSA had knowledge of cargoes of wheat financed

by ICA to be moved from the Pacific Northwest to Pakistan and had ample time

if they had no vessel available to canvass the market to determine the avail

ability of privately owned vessels and if found not available at reasonable rates

to initiate a request for charter of Government owned vessels This was notdone

by Polarus or members of ATSA until the date of the hearing on the PFEL

application There is no reason why Polarus should be given preference over

PFEL The argument that the cargo is tramp type and should be limited to tramp
operators is without merit Pacific Far East Line Inc 136 137 138

Although the record is clear that at the time of the hearing privately owned

American flag service was not adequate to accommodate the cargoes involved

an applicant to charter Government owned vessels should have established the

extent to which the market for privately owned vessels was canvassed when by
whom and in what manner and should have produced a witness who could

testify directly inthe matter Id 138
While the Board has held that an applicant to charter Government owned

vessels under section 5 e should establish the extent to which the market for

privately owned vessels was canvassed the record in the instant case shows

that no American flag owner has offered a ship for charter at any rate since
notice of hearing although applicant s need was so well known that the filing
of the application had a depressing effect on the charter market Thus while

notcondoning applicant s failure to try to charter vessels the Board believes that

United States flag owners who oppose the application and who own ships which

they say may be forced outof business if the application is granted should use

self help to the extent of offering their vessels to a prospective charterer Amer

ican Coal Shipping Inc 154 165 166

Where privately owned American flag vessels are offered at the going market

level but not in excess of NSA fair and reasonable rates and upon reasonable

conditions no Government owned vessels should be allowed to carry cargo until
such privately owned vessels have been employed The going market level is

established by the supply of and demand for privately owned vessels not by
offerings conditioned upon obtaining Government charters Pacific Far East

Line Inc 177 182

Application for bareboat charter of Government owned vessel approved where

vessel was needed to take place of a stranded vessel full capacity of the vessel

was obligated by firm commitments applicant had been turning down cargo for

the past 45 days and applicant had checked the charter market and was advised

by its broker that there was no American flag vessel available regardless of type
or rate States S S Co 186 187

Specific commitments offers arrangements etc by shippers for carriage of a

commodity coal contingent upon the obtaining of Government vessels are an

indication of the need for charter of such vessels for carriage of that commodity
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However there are other significant factors which must be considered in deter

mining the number of vessels which may be chartered without seriously affecting
the employment of privately owned vessels Where the re ord shows that pri
vately owned American flag vessels might become available as well as other

Government vessels for which charters had been previously recommended the
Board would recommend the charter of a maximum of 50 vesselalthough com

mitments had been obtained for 69 Isbrandtsen Co Inc 196 199 200

Where privately owned vessels chartered by applicant areat the rate of 9400

per month operation at this rate affords a profit and the most attractive offer

applicant secured for an additional vessel was at 15 000 per month which it

considered exorbitant privately owned vessels are not available on reasonable

conditions and at reasonable rates Coastwise Line 209 211

CHARTERS For Charter of War Built Vessels under Public Law 591 81st

Congress see Charter of War Built Vessels

CHECKING CHARGE See Service Charge Terminal Facilities

CLASSIFICATIONS See also Tariffs

Terms in a tariff are to be construed in a manner consistent with general
understanding and commercial usage It is an unrealistic and strained interpre
tation of a tariff fora shipper to describe kerosene stoves and portable ovens as

Pans Enameled Iron or Steelware and classify them under tariff item

Enameled Iron or Steelware when there were specific items for Stoves Coal
Gas Gasoline Oil or Wood Burning and Ovens Not Electric Samuel Kaye
Collection of Brokerage Misclassification 385 398

Where in order to obtain the lower rate on stoves and ovens it was necessary
to claSSify the particular items in ompletely unrealistic ways inorder to a void

the speCifiC and obvious generic terms stoves and ovens which appeared alpha
betically in the tariff the misclassification under Enameled Iron or Steel

ware was done knowingly and willfully as a device to obtain lower freight
on the shipments involved To the extent that the forwarder and shipper had any
doubt they should have made inquiry Indifference is tantamount to outright
and active violation Attributing admitted misclassification of electric refrigera
tors to clerical error was notpersuasive in the liglt of theforwarder s demon

strated disregard for the truth Id 398

Freight forwarder and shipper knowingly and willfully by means of false

classification of Shipments of stoves ovens and refrigerators obtained trans

portation for property at less than the rates or charges which would otherwise

have been applicable in violation of the first paragraph of section 16 Freight
forwarder being an other person subject to this Act also violated section 16

Second inthat he allowed a shipper to obtain transportation at less than regular
rates or charges by means of false classification of stoves ovens and refrigera
tors Id 399

Where in shipping glassware items the traffic manager of an export company

resorted to a dictionary definition of a jar which did violence to the clear mean

ing of the tariff there is at best such an indifference and lack of care incon

struing the tariff as to constitute a deliberate violation of section 16 by the

exporter When in doubt as to proper tariff designation of his commodity
a shipper has the duty to make diligeilt and good faith inquiry of the carrier

or conference publishing the tariff Markt Hammacher Co Misclassification
of Glassware 509 511

A shipper who knowingly anl willfully misclassifies a commodity violates

section 16 of the Shipping Act even though he receives no benefit therefrom as

in the case where title passes to a foreign buyer prior to shipment and freight
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and related costs are paid by the buyer Benefit to a shipper is not a sine qua
non to a finding of a knowing and willful misclassification by a shipper and
lack of motive or reason is not necessary fora finding of a violation Id 511

Manufacturer shipper which has considered packer s tumblers as separate and
distinct from bottles or jars was guilty ofa misclassification when it classified

packer s tumblers as Bottles or Jars Empty Glass rather than Tumblers
each of the classifications being contained in the applicable ocean tariffs Hazel
Atlas Glass Co Misclassification of Glass Tumblers 515 518

An unwitting failure to comply with the statute section 16 Shipping Act
1916 is not sufficient to constitute a violation In order to show a knowing
and willful violation however it is not necessary to establish an intentional
violation of law or an evil purpose particularly as here where the statute does
Ilot involve moral turpitude A conscious purpose to avoid enlightenment where
there is a duty to know supports a charge of a vioiation Knowledge may be

presumed where one upon whom a duty to know has been cast intentionally or

willfUlly keeps himself in ignorance Indifference to diligent inquiry on the

part 6fa shipper or a forwarder constitutes knowing and willful conduct tan
tamount to an outright and active violation Id 519

Having not found the specific tariff classification for packer s tumblers the
manufacturer shipper had two alternatives 1 to designate the articles as

tumblers or 2 to inquire of the carrier or the conference as to the correct
classification The failure to designate the shipments properly together with
the failure to inquirea manifest lack of due diligence inview of the surround

ing circumstances evinces a knowing and willful attempt on the part of the

sliipper to avoid the proper tariff rate The shipper knowingly and willfullr
violated section 16 Id 519 520

A freight forwarder in following written instructions from its principal is
not thereby insulated from a finding of a violation of section 16 of the Act A

registered freight forwarder holds itself out to the shipping public as an expert
in the handling of ocean freight and its expertise includes a knowledge of ap
plicable tariffs If the forwarder prepared the necessary bills of lading pro
cured cargo insurance consular invoices and customs declaration as forwarders

generally do the nature of the cargo necessarily shOuld be within the forwarder s

lmowledge The forwarder has a duty to take reasonable steps to informit elf

as to the nature of the cargo it is handling and to act lawfully with respect
thereto Id 520

COMMON CARRIERS See also A eements under Section 15 Eviden e Ports

Who is common carrier

The entity which constitutes a common carrier by water in foreign com

merce is subject to the provisions of the 1916 Act and the jurisdiction of the

Board The legislative history of the Act indicates that the person to be reg
ulated is the common carrier at common law And at comIhon law a common

carrier is one who holds himself out to carry for hire the goods of those who

ehoose to employ him He must take the goods of all who offer unless his com

plement for the trip is full or the goods be of such kind as to be liable to extra

ordinary danger or such as he is unaccustomed to convey Banana Distributors

Inc v Grace Line Inc 615 620

Since bananas do not confront Grace with liability from extraordinary danger
and they constitute a commodity which Grace is most accustomed to carry

Grace is a common carrier of bananas Id 620 623
Where the vessels of Grace employed in carrying bananas for its chosen

shippers are otherwise engaged in carrying general cargo for all who choose
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to employ them Grace is a common carrier by water within the meaning of

section 1 of the Act Id 621 Philip R Consolo v Flota Mercante Gran

colombiana 633 638

To qualify as a common carrier a carrier s undertaking to carry must con

tinue for a certain time at least subsequent to the receipt of goods for the pur
pose of transportation A carrier which advertised sailings in its own name

between Glasgow and ports on the Great Lakes of vessels operated by other

lines but later changed the advertisements to show itself as loading agent for

undisclosed principals and which did not actually operate any services from

the United Kingdom to Great Lakes ports has notbeen shown to have operated
as a common carrier in the Vnited Kingdom United States Great Lakes trade

Oranje Line v Anchor Line Ltd 714 719

Duties of common carrier

Since bananas aresusceptible to common carriage it follows that respondent
a common carrier of general cargo has carried under contract a commodity
which is capable of being and should have been carried under terms of common

carriage Banana Distributors Inc v Grace Line Inc 278 283
The so called specialty cases dealing with the question whether common

carrier obligation is owed by one common carrier to another common carrier

who is a shipper do not apply to cases where a normal shipper carrier relation

shiphas been presented Id 283
The specialty cases other than those involving common carriercommon

carrier relationships involve commodities which by their very nature are not

capable of being carried under the terms of common carriage and since they
dealt with the question of liability they do not stand for the proposition that

shippers similarly situated could legally be denied space It is therefore un

necessary for the Board to examine the authorities which say that a common

carrier may at the same time and with the same facility be both a common

carrier and contract carrier Id 284

A common carrier would be held guilty of discrimination against qualified
banana shippers in violation of sections 14 and 16 where it refused to carry

bananas for them Tender at the merehandise need not be proved where record

discloses that space had been demanded and refused Id 284

Where the demand for space exceeds the supply a common carrier must

equitably prorate its available space among shippers Id 284

Having chosen to act as common carriers subject to the 1916 and 1933 Acts

carriersassume the obligation to present or make available in regulatory proceed
ings sufficient probative and substantial evidence to enable the Board properly
to carry out its investigative and regulatory duties Carriers are not excused

from their duties because they have maintained books and records where the

books and records are such that it is difficult to extract relevant and material

data from them or where such data is inextricably intertwined with other

operations or is confidential U S Atlantic and Gulf Puerto Rico Rate In

crease 426 430

A common carrier subject to the provisions of the Act may not exempt itself

in part from the provisions of the Act with respect to the carriage of bananas

of qualified shippers Cases sanctioning the exclusion of carriers from facili

ties of another carrier do not apply to the exclusion from such facilities of

the general public Banana Distributors Inc v Grace IJine Inc 615 621 622

A common carrier by water may except certain goods from its holding out

to carry but whatever it does carry it carries subject to theprovisions of the

Shipping Act and may not prefer certain shippers in the carriage of certain

commodities bananas to the exclusion of others Id 622 623
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Even if up to 15 additional hours were required to accommodate six banana

shippers that fact would not justify exclusive long term space contracts to a

favored shipper and the denial of that space to a qualified competitor Opera
tional difficulties and vessel imitations do not justify prejudice and discrimi

natiotl otherwise undue and unreasonable Philip R Consolo v Flota Mercante

Grancolombiana 633 639

Forward booking
Prorated forward booking of refrigerated space for bananas fora period of

two years is proper since forward booking is notnew to common carriage and

the twyear duration is reasonable in that it would afford existing importers
the protection they require while providing a reasonable opportunity for pros

pective shippers to engage in the trade Banana Distributors Inc v Grace

Line Inc 278 285

Qualified banana shippers must not be excluded from participation in the

trade in refrigerated compartments of common carrier s vessels However

practical arrangements designed to minimize or eliminate commingling of

bananas of several shippers should be left to the parties involved Prospective
shippers may be required to post a bond covering the reefer space assigned
and the carrier may otheMvise establish reasonable rules covering dead freight
inspection and loading and stowing which prospective shippers must meet

to qualify as users of such space Space must he reallocated at the end of

the forward booking period if additional qualified importers desire reefer space

Banana Distributors Inc v Grace Line Inc 615 626
Forward booking system for carriage of Ecuador bananas is not an admis

sion that bananas constitute a specialty During the Chilean fruit season

Grace as a common carrier transports such fruit under forward booking

arrangements and when the offerings exceed th available space the space is

prorated among the shippers Id 626

Forward booking is not new to common carriage In view of the economic

problems in the banana trade a twyear period can be characterized as just

and reasonable rather than unjustly discriminatory and unreasonably

prejudicial and affords existing banana importers the protection they require

while providing a reasonable opportunity for prospective shippers to engage in

the trade Id 626

COMPLAINTS See Agreements under Section 15

CONTRACT RATES

In general
Initiation of dual rate system is necessary as a competitive measure to offset

the effect of nonconference rompetition where without the system the con

ference s percentage participation in total commercial movement has been

decreasing and conference carriage of the more remunerative general cargo has

decreased in volume while nonconference carriage of such cargo has increased

Secretary of Agriculture v North Atlantic Continental Freight Conference

20 33

Provisions of tariffs permits dock receipts bills of lading or other shipping
documents may not be controlling over provisions of dual rate contract in any

case where they may operate directly or indirectly to change the amount of

spread between contract and noncontract rates impose on contract shippers

additional requirements not imposed on all shippers or othen ise be inconsist

entwith provisions of the dual rate coptract Id 36

The foreseeable advantages of proposed dual rate system outweigh the fore

seeable disadvantages where the increased carriage of cargo by conference lines
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is not likely to tend toward monopoly in view of the number of active inde

pendents in the trade the large volume of free cargo for which all carriers

will compete and the existing direct and indirect rate competition to the con

ference lines on cargoes originating in areas other than those served by confer

ence vessels where the existence of the contracts guaranteeing to shippers
levels of rates for the period of the contract will decrease pressure on confer

ence lines to wage a rate battle with nonconference lines and where stability
of rates and assurance of basic core of cargo will enable conference lines to

put improved service on berth and more efficiently plan sailings and servic e

Id 37

Antitrust laws

Shippers rate agreement which requires its signatories to ship exclusively
via conference vessels all goods sold by such signatories for export in the

trade served by the conference depends for approval on the competitive need

shown to exist in keeping with command of court that concerted conduct

approved by the Board and thus exempted from the antitrust laws must not

offend the spirit of those laws any more than necessary to serve the purposes
of the Shipping Act Mitsui S S Co Ltrl v Anglo Canadian Shipping Co
Ltd 74 92

Detriment to commerce

Proposed dual rate system will not be detrimental to the commerce of the

United States where the rates will remain stable for at least successive 6 months

periods and will enable nonconference carriers to stabilize rates at custom

ary lower levels if desired and a general increase in rates charged to shipper
alleged to be likely because of increased cargo carryings on conference vessels

is highly improbable in view of 1 the effectiveness of nonconference com

petition 2 effectiveness of competition of other carriers and conferences

serving the ports of discharge in this trade from ports of loading not served

by conference involved 3 effectiveness of carrier competition at other gate

ways to areas served by conference involved and 4 power of the Board over

conference rates which are found to be detrimental to the commerce of the

United States Secretary of Agriculture v North Atlantic Continental Freight
Conference 20 35

Where upon complaint of nonconference carrier and shipper the Board finds

that a new conference interpreta tion of a shipper s rate agreeinent is an agree

ment or modification of an apprgved agreement which requires approval under

section 15 and which has been effectuated prior to such approval it need not

consider whether the new intelPretation is detrimental to the commerce of the

United States but will require the conference to cease and desdst from effectua
tion of the interpretation until such time as the agreement has been approved

under section 15 Detriment to the commerce of the United States would then
be ground for disapproval 1Htsui S S Co Ltd Anglo Canadian Shipping
Co Ltd 74 92

Discrimination Unfairness

Although the use of dual rates is prima facie discriminatory the discrimina

tion is not unjust where the shippers will retain complete freedom of choice

between signing and not signing thecontract no shipper will be preferred as

all will have an equal opportunity to avail themselves of the contract rate

shippers will notbe coerced to sign since collectively the non conference carriers

provide complete port coverage and frequent and regular service no greater
handicap will be placed on cargoes moving at noncontract rates than the handi

cap placed on cargoes moving on conference vessels as compa red with those
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moving on nonconference lines at rates as low as or lower than the differential

and there is no indication that collectively nonconference vessels do notoffer the

same types of facilities as those offered by conference vessels Secretary of

Agriculture v North Atlantic Continental Freight Conference 20 34

Proposed dual rate system will not be unfair as between carriers where

membership in the conference is open to independent carriers regularly oper

ating or furnishing ev dence of intention to so operate in the trade the inde

pendent carrier is free to remain outside conference and maintain its rate ad

vantage and independent carriers will not be eliminated from the trade since

there is a large volume of bulk type commodities which will not be subject
to the system they will remain able to compete with conference carriers because

of their comprehensive coverage and service and it is probableth8it conference

vessels will carry no more than 75 percent of total liner cargo Id 34 35

F o b Ias etc shipments
Where proposed dual rate contract provision might be construed as requiring

signatory exporter to refuse to Sell his products to an f o b or f a s buyer if

the buyer should insist on routing shipments via nonconference carrier the

Board will require in lieu tJhereof a provision which limits the restriction of

the contract to ship exclusively via conference vessels to those circumstancea
wherein the contract signatory is in fact the shipper and which states in the

absence of fraud that the person indicated as shipper inthe oceanbill of lading
shall be deemed the shipper The amended provision must notprevent sD ipmeDJts

by an exporter as agent for the buyer at the buyer s request and expense where

the exporter merely renders aid in obtaining the documents required for pur

poses of exportation Secretary of Agriculture v North Atlantic Continental

Freight Conference 20 35 36

Interpretation of conference shipers rate agreement as including all goods
of contract signatroies sold for shipment in the conference trade whether sold

f o b f a s c Lf or c and f basis was found to be a new agreement between

carriers effectuated in violation of section 15 of the Shipping Act of 1916 since
the agreement does not speci fythat f o b and f a s shipments of a signatory
must move via conference vessels shippers disagree as to whether the agree

ment imposes that obligation the custom of the industry contemplates that

ordinary f o b and f a s shipments are those of the buyer the conference previ

ously expressed a broad opinion to the effect that f a s shipments arenot included

within the coverage of the agreement and the new agreement has a secondary
effect on nonsignatory buyers not the natural and logica l result of the agree

ment as written Mitsui S S Co Ltd v Anglo Canadian Sqipping Co Ltd

74 91

Interpretation of conference shippers rate agreement as including all goods
of contract signatories sold for shipment in the conference trade whether sold

f o b fa s c Lf or c and f basis found not to have resulted in violations of

sections 14 16 17 and 18 of the Shipping Act of 1916 as no injury to any ex

porter has been shown to have resulted from conference termination of the

exporter s right to contract rates in circumstances where a shipment of the

exporter has moved via nonconference vessel under f o b Or f a s terms one

party was for a period denied contract rates but the right to such rates has

ibeen restored and a refund of excess charges over contract rates has been

agreed to while certain shippers rate agreements have been terminated com

plainants have not established that the movement which resulted in termina
tion of those agreements had been made on f o b or f a s terms in circum

stances where those companies did nothave the right to control the moyements

there is no evidence of any actual ioss by specific discrimination against a car
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rier nor against any foreign consignee and unjust rates have not been cha rged
by the conference Id 93

Institution of dual rate system
Filing of statement under General Order 76 with respeCt to dual rate system

will be considered by theBoard as also filing under section 15 which is required
where conference intends to institute or reinstitute the system Secretary of

Agriculture v North Atlantic Continental Freight Conference 20 37

Stability of rates
Initiation of dual rate system is necessary to insure stability of rates and

service to shippers where despite present stability of rates the competitive
pressure on conference lines has been increasing it is impossible for conference

lines to Jllaintain stability of rates and at the same time a proportionate share

of the desirable general cargo and a guarantee of rates for the 6month period
contemplated will facilitate forward tJrading by shippers and minimize the

threatCYf rate waIlS with their disastrous effects on carriers and on Shippers
Secretary of Agriculture v North Atlantic Continental Freight Conference 20

34

DEFERRED REBATES See Rebates

DETRIMENT TO COMMERCE See Agreements under Section 15 Brokerage
Contract RaJtes Port Equalization Practices Terminal Facilities

DEVICES TO DEFEAT APPLICABLE RATES See also Classifications
Rebates

Whether a particular arrangement violates the statute inthat it amounts to a

direct or indirect securing of transportation at less than appli able rates will

fully and knowingly ia a question of llact If the corporate form is used to
evade a Statute then the corporate entity must be disregarded while the Board

looks to the substarrceand reality oftJhe matter A freight forwarder s regis
ration may be susperuded CYr cancelled if the device employed constitutes a vio
lation of the Board s General Order 72 or the ShippinAct of 1916 Brokerage
on Ocean Freight Max Le Pack 435 440

Violation of section 16 of the Act and section 244 13 of G O 72 is obtaining
transportation at less than applicable rates by unfair device was willful

within the meaning of section 16 where respondents had competent counsel to

advise them had wide knowledge and business experience inthe export business
and were aware of or at least should have known by diligent inquiry the

requirements of the law Id 444

DISCRIMINATION See also Agreements under Section 15 Brokerage Com

mon Carriers Contract Rates Evidence Port Equalization Preference and

Prejudice Tariffs Terminal Facilities

Evidence of confusion and misunderstanding on the part of both the shipper
and the carrier as to the rate to be charged forshipment of dismantled aluminUJDl

plant is insufficient to show that there was any arrangement or agreement to

carry the cargo at rates other than the applicable tariff charges in violation of

section 14 Fourth of the Shipping Act of 1916 nor does the record indicate that

any actions of respondent were retaliatory within the meaning of section 14

Third of the Shipping Act of 1916 Aluminum Products of Puerto Rico Inc v

Trans Caribbean MotorTransport Inc 1 VII

No discriminatory treatment violation of section 14Fourth is shown where

conference charged rate on seed beans under item Seeds Agricultural n o s

rates on similar commodities which stow the same as seed beans and have the
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same values were lower but no evidence of any comparative transportation
factors was presented an item of seed beans lower than the no s item was

established by the conference after complainant shipped Us beans and there

was no evidence that carrier s failure to adjust and settle shipper s claims for

llpplication of the reduced rate had resulted in unjust discrimation against the

shipper in favor of any other shipper Asgrow Export Corp v The Hellenic

Lines Ltd 597 599

In order to sustain a charge of unjust discrimination under section 16First

or section 17 complainant must prove 1 that the preferred port cargo or

shipper is actually competitive with complainant 2 that the discrimination

compluined of is the proximate cause of injury to complainant and 3 that

such discrimination is undue unreasonable or unjust There was no violation

of these sections where complainant s shipment of seed beans was its first and

only shipment and there was no evidence that any other Shipper of seed beans

to the samerange had been charged a lowerrate Id 600

Provision of agreement that arbitration procedures set up to resolve disputes
between parties to the agreement must be governed by Dutch law was not shown

to be discriminatary as between carrier or otherwise in violation of the Act

Such a provision cannot affect the rights of any person or limit the Board s

juriSdiction under the Act Oranje Line v Anchor Line Ltd 714 730

DOCKAGE CHARGE See Freas Formula Rates Service Charge

DUAL COMMON AND CONTRACT CARRIERS See Common Carriers

DUAL RATE CONTRACTS See Contract Rates

EQUALIZATION See Port Equalization

ESSENTIAL TRADE ROUTES See Subsidies Operating Differential

EVIDENCE See also Practice and Procedure

Letters though hearsay may be introduced in evidence in Board proceedings
subject to the requirement that rules or orders issued by the Board be supported
hy reliable probative and substantial evidence In any event the question of

admissibility is moot where the Examiner found contrary to theproposition for

which the letters were offered City of Portland v Pacific Westbound Confer

ence 118 128

Summary evidence without reasonable access to supporting and underlying
books records and accounts by which the accuracy and sufficiency of the evi

dence may be tested is not reliable probative and substantial evidence as

required by section 7 c of the Administrative Procedure Act and therefore

not sufficient basis for findings as to the lawfulness of rates under section 18

of the 1916 Shipping Act and the Intercoastal Shipping Act of 1933 U S

Atlantic and Gulf Puerto Rico Rate Increase 426 429

Having chosen to act as common carriers subject to the 1916 and 1933 Acts

carriers assume the obligation to present or make available in regulatory pro

ceedings sufficient probative and substantial evidence to enable the Board prop

erly to carry out its investigative and regulatory duties Carriers are not

excused from their duties because they have maintained books and records where

the books and records are such that it is difficult to extract material data from

them or where such data is inextricably intertwimed with other operations or is

confidential rd 430

Evidence concerning issuance of joint advertisements of sailings purporting to

show allocation of ports as between carriers does not justify of itself a finding

that ports were so allocated by agreement when the record details the actual

ports served Oranje Line v Anchor Line Ltd 714 732
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Complainants alleging cOncerted rate action in violatiOn of the Shipping Act
of 1916 have the burden of proof and the inference properly to be drawn is that
most favarable to the respandents Id 733

EXCLUSIVE PATRONAGE CONTRACTS See Contract Rates

FAIR RETURN See Rates

FIGHTING SHIP

Section 14 Second af the Shipping Act af 1916 is nat violated by the actian of
carriers in canceiving an agreement which would allegedly force a dichotomy of
service as between United States and Canadian Great Lakes ports with the aim
of driving camplainants fram the Canadian trade and thus eliminating them from
8ervice at United States ports since it is economically impossible to serve only
United States ports under present circumstances Whether service is cOnducted

by a particular vessel at ports on bath barders of the Great Lakes does not
depend upon the territQrial caverage of particular conference agreements
Oranje Line v AncharLine Ltd 714 733

FINDINGS IN FORMER CASES

Decision in Intercoastal S S Freight Assn v Northwest Marine Terminals
Assn 4 Fl1B 387 will natbe reversed Assuming the Board cauld properly set
nside the report and order in this praceeding there is no valid reason for SO

doing Whether carriers are entitled to reparatian from terminals does nOt

depend upon whether the terminals have suffered a general deficiency in revenue

The principal portian of the report was premised on the theary that a terminal

may notassess charges for checking not perfO rmed farthe earlier Implicit also
in the report in relatian to ather cOmponent elements Of the service charge was

a similar but more fundamental principle namely that under tackle totackle
rates a carrier s duty to receive cargO dOes nO t arise until delivery to a point
within reach of ship s tackle whether the actual delivery to that point is per
formed in whole or in part by the terminal or by the shdpper himself The
Baard will nat depart from that principle The Board did not determine in

Intercoastal that terminals may nat recaver fram the person far whom per
formed the cost of perfarmance af those services which were rejected as charges
against carriers Terminal Rate StructurePacific Northwest Ports 53 58

Under authority of section 25 of the Act the Board will modify its report
4 FMB 696 QY eliminating the words or unappraved appearing on page 704

the words or an unapproved appearing in the ultimate paragraph and the
sentence beginning In the present case we are not authorized appearing
at page 704 Pacific Coast European OonferencePayment of Brokerage 65

72

FORWARD BOOKING See Common Carriers

FORWARDERS AND FORWARDING See also Agreements under Section 15

Brokerage Classificatians Devices to Defeat Applicable Rates Rebates

Although the regulatory provisions of the 1916 Act do not apply to brokers as

brokers arenat other persons subject to this Act within the meaning of sectian

1 forwarders are other persons and the Board has jurisdictian to issue rules

regulating practices of freight forwarders including the collectian af brokerage
fees by freight forwarders and the payment af brakerage fees by common

eaniers by water Praposed Rules Governing Freight Farwarders 328 330

In addition to the general rule making powervested inthe Board by sectiOn 204
of the 1936 Act section 17 of the 1916 Act expressly grants authority to the
Board to promulgate rules relating to the business practices of freight far
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warders since the activities of forwarders including collection of brokerage
payments are intimately connected with the receiving handling storing or

delivery of propeflty within the meaning of section 17 Id 330

Arguments directed to the merits of proposed rules relating to the business
practices of freight forwarders or conjecture as to procedural steps which may
be followed in adopting the rules are notgermane to the question of the Board s

jurisdiction to issue such rules rd 332

A freight forwarder is another person subject to the Act Brokerage on

Ocean Freight Max Le Pack 435 439

FREAS FORMULA See also Rates

Application of the Freas Formula is not precluded in the Northwest because
a disparity between Northwest and California dockage charges would be created

by assignment of charges against the vessel for use of working areas to the

handling rather than to the dockage charge The level of terminal rates is not
at issue and it is the total of terminal charges rather than the level of a single
charge which affects competition between the two areas Terminal Rate
StructurePacific Northwest Ports 53 54

The function of the Freas Formula is not to delineate or abridge the right
of ship and cargo to enter lawful contracts relating to the carriage of goods
The division of responsibility is assumed only and where the assumption is
rendered inapplicable by express contract between shipper and carrier as in a

tackle trtackle contract of affreightment the terminal s charges must be ad

justed to fall on the party for whom under the contract they have been incurred

Recognition that the point of rest does not necessarily delineate responsibility
between carrier and shipper or consignee is not tantamount to a denial of com

pensation to the terminal for services performed as encompassed in the service

charge Where such services are performed the terminal is entitled and obliged
to recover compensation therefor from the person for whom the services have
been performed The terminal operator may bill and collect from the vessel and

in instances where the charges are incurred for the benefit of the cargo the
carrier shall bill and collect sucb cbarges from the shipper or consignee d

56 57 id 326

GENERAL ORDER 60 See Cbarter of War Built Vessels

GENERAL ORDER 71 See Rates

GENERAL ORDER 72 See Brokerage Devices to Defeat Applicable Rates

Rebates

GENERAL ORDER 76 See Contract Rates

GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES See Port Equali
zation

HANDLING CHARGE See Freas Formula Rates

INTERCOASTAL OPERATIONS See 805 a

In general

Agreements and understandings between subsidy applicant and shippers cov

ering present or future movements of cargo in domestic trade are relevant and
material to section 805 a issues Section 805 a deals witb any and every
domestic intercoastal or coastwise trade in which an applicant is engaged and

is not merely confined to a situation where tbe domestic service is a part of the
route for which subsidy is sought Findings by the Board that permiSSion to
engage in domestic coastwise or intercoastal trade mayor may not result in
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unfair competition or be prejudicial to the objects and policy of the 1936 Act must
be predicated on relevant facts among which is the amount of cargo available
for carriage in the domestic trade Isbrandtsen Co Inc Subsidy Round The
World Service 140 142

A subsidy applicant s vessel replacement program although a matter in which
the Board is interested has no relationship to 605 c or 805 a issues Id

142

Confidential information in a subsidy application is submitted to the Board

pursuant to section 601 of the 1936 Aot for its exclusive use in carrying out its
functions under that section Such confidential information is not subject to
scrutiny ineither a 605 c or an 805 a proceeding since it is notmaterial to the
issues under those sections Id 142

Competition to domestic operators
There is no basis for a finding of unfair competition under section 805 a where

the only carrier opposing an application does not carry the same merchandise
and does not serve the same ports as proposed by applicant except one Pope

Talbot Inc 99 101

Data concerning way cargo carried on subsidy applicant s round theworld
vessels arenotgermane to section 805 a issues Way cargoes carried on foreign
legs of such proposed service cannot adversely affect carriers engaged sOlely in
the domestic commerce of the United States Similarly agreement between

shippers and applicant covering present and future cargo movements in the for

eign commerce of the United States cannot unduly prejudice United States coast
wise and intercoastal operators Isbrandtsen Co Inc Subsidy Round The
World Service 140 141 142

WhereMatson an exclusively domestic operator has engaged inthe California
Hawaii trade for more than 73 years the service has been developed and main
tained by private investment without benefit of subsidy in contrast applicant
PFEL for section 805 a permission to call at Hawaii is primarily a subsi

dized operator in foreign commerce Matso has been operating at a modest

profit and applicant would skim the cream off the trade Matson needs the
available cargo has the capacity to carry it and as opposed to applicant is

fundamentally entitled to such cargoes Furthermore the diversion of the
volume of cargo which the applicant would carry would seriOUSly jeopardize
Matson s vessel replacement program and would impede development and con

tinuation of its service The Board should be particularly careful to protect
the existing operator in an offshore territorial trade Topermit PFEL to carry
cargoes in the trade would result inunfair competition to Matson and would be

prejudicial to the objects and policy of the Act Pacific Far East Line Inc
Sec 805 a Calls at Hawaii 287 297300

Prior decisions of the Board and Administrator have stated the principle that

a subsidized operator should not be permitted to deprive regular domestic
carriers of cargoes which they need have the capacity to carry and to which

they are fundamentally entitled Id 299

Matson as the predominant carrier in the Pacific coast Hawaii trade should not
be protected from free competition Denial of section B05 a permission to

applicant to make calls at Hawaii in connection with its unsubsidized trans

pacific voyages does not protect Matson from such competition Any unsubsi

dized United States flag carrier may at any time and without restriction or

permision from the Board enter into competition with Matson in the trade

Id 300

Continuation of intercoastal service from California ports to ports north of

Baltimore by subsidized operator would constitute under section 805 a unfair
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competition to an operator engaged exclusively in domestic trade and would be

contrary to the objects and pOlicies of the Act where the domestic operator has

long been associated with the trade adequately served the ports at which it
called has had comparatively little free space and operates at a loss but can

carry the small cargoes carried by the subsidy applicant Isbrandtsen Co Inc

Subsidy E B Round The World 448 460 461

Continuation of intercoastal service between Philadelphia Baltimore and
Puerto Rico by subsidized operator would constitute unfair competition where it
is obvious that applicant s carryings could easily have been made by its chief

competitor an eXClusively domestic operator Id 462
Proposed intercoastal service by applicant for subsidy would result in unfair

competition to carriers operating eXClusively in the coastwise or intercoastal
service and would be prejudicial to the objects and policy of the Act where
there is no showing that the service of exclusively domestic operators in this
trade lumber and wood pulp trade is inadequate and the proposed service
would take cargo which the exclusively intercoastal operators need have the

capacity to carry and to which they are fundamentally entitled Id 463

While the Board will notextend pennission under section 805 a to authorize

a subsidized operator to serve a particular port at some fut re time when it deems
the service feasible the Board does hold that the service would not result in

unfair competition to any person firm or corporation operating exclusively in
the coastwise or intercoastal trade norwould it be prejudicial to theobjects and

policy of the Act The finding may be modified or vacated if service is not re

established at the port within a reasonable time Isbrandtsen Co Inc Subsidy
E B Round The World 483 484

Argument of intervenor that in serving both New York and Boston it ade

quately serves the needs of New Haven intercoastally is not controlling in a sec

tion 805 a proceeding To accept such an argument would prejudice New

Haven consignees of intercoastal cargo Granting of section 805 a permission
forsubsidized operator to serve New Haven from California would be consonant
with the congressional policy favoring port development as manifested insection

8 of the Merchant Marine Act of 1920 Id 484 485

In section 805 a proceedings the burden of proof is on applicant and a

protestant has only the burden of rebuttal Domestic operators willbe protected
even where they have not operated excluSively in the domestic trade Doubts

should be resolved in favor of the exclusively domestic operator T J Mc

Carthy S S Co Sec 805 a Application 531 534

Continuation of SML s Pacific Atlantic lumber service would not result in

unfair competition to any exclusively domestic operator nor be prejudiCial to the

Objects and policy of the Merchant Marine Act of 1936 where applicant for

subsidy has conducted the service for 5 years as an integral part of its tri

continent service offerings have exceeded available vessel space for 6 years
applicant has carried about 12 of the movement and growing offerings have

resulted in the intercoastal trade becoming unbalanced States Marine Corp
Subsidy Tricontinent Etc Services 537 550 551

The fundamentally entitled doctrine under which application for section

805 a permission is denied where a subsidized operator seeks to inaugurate
intercoastal service in competition with an exclusively domestic operator long
established in the trade or where a subsidy applicant seeks to continue domestic

services as part of subsidized offshore services using subsidized vessels where

such domestic services have been served by domestic operators who need the
cargo and have the ability to carry it willnot be extended or applied to deny the

continuation of an exclusively domestic service by a subsidy applicant where the
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applicant has a long and continued association with the protected trade and

where he proposes to operate such service separate from his subsidized service

Application of the doctrine would mean that such an operator could not partici
pate in the development of our merchant marine by inaugurating a separate and

distinct subsidized service without suffering the penalty of being ousted from
his unconnected traditional domestic service T J McCarthy S S Co Sec

805 a Application 666 670 672

Application for written permission under section 805I a of the Merchant

Marine Act of 1936 to continue bulk cargo service between any and all United

States ports on the Great Lakes in the event of an award of a subsidy contract

was denied where applicant was a comparative newcomer to the trade the move

ment of the commodities involved was declinring or would decline in the future

and intervening carriers although not exclusively engaged in the domestic

trades have been long associated with the movement of bulk cargoes devoted

vrimarily to the protected services Id 672 673

Domestic intercoastal or coastwise service
An operator furnishing a service that includes foreign ports is not engaged

exclusively in the coastwise or intercoastal trade within the meaning of section

805 a Pacific Far East Line Inc Sec 805 a Calls at Hawaii 287 297

An operator which provides a service between Philadelphia and Baltimore and

Puerto Rico which is separate and distinct from a service which it provides
between New York and Puerto Rico with calls at the Dominican Republic is

entitled to the protection of section 805 a as an exclusively domestic operator
for the former service Isbrandtsen Co Inc SubsidY EB Round The World

448 461

Section 605 a clearly relates only to the Board s authority to pay subsidy It

was not intended to increase or enlarge the number or class of persons specified
in section 805 a exclusively operating inthe coastwise or intercoastal service

An operator on the Great Lakes engaged in foreign commerce withCanada isnot

exclusively operating in domestic trade within the meaning of section 805 a

1 J McCarthy S S Co Sec 805 a Application 531 533 534

Grandfather rights
Isthmian qualifies under the grandfather clause of section 805 a for con

tinued operation in the Atlantic Hawaii Trade inthe event subsi y is awarded

to its parent corporation SML There is some question as to its grandfather
rights in the Gulf Hawaii Service but it is not necessary to resolve the issue
since no exclusively domestic operator contends that the continuation of the

service would result in unfair competition and it is apparent from therecord

that continuation would be in furtherance of the objects and policy of the Act

States Marine Corp Subsidy Tricontinent Etc Services 537 550

The grandfather clause of section 805 a requires that SML be granted
permission to continue its Gulf Intercoastal service In any event no unfair

competition would result to any exclusively domestic operator nor would there

be prejudice to the objects and policy of the Act since SML offers the only gen

eral cargo service in the trade a large number of shippers areserved and SML s

carryings have been substantial Id 551

The grandfather clause of section 805 a requires that permission be given
to subsidy applicant for its Pacific Gulf intercoastal service In addition there

is no evidence of unfair competition since the applicant offers the only general
cargo service in the trade a large number of shippers are served and theappli
cant s caryings have been substantial Id 551
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Intervention and hearing
Examiner properly denied motion of intervenor domestic operators to require

subsidy applicant to produce insection 805 a proceeding traffic data from 1950
to date rather than from 1951 where the work and expense entailed would be
great and the value of such additional data would be disproportionate to such
work and expense Isbrandtsen Co Inc Subsidy Round TheWorld Service
140 142

Where applicant requests permission to carry cargo between the Pacific coast
and Hawaii on vessels which would not proceed beyond Guam whereas before
the hearing it requested permission to perform the transportation between the
Pacific coast and Hawaii as part of a service that would include calls in the
Ifar East the difference is insufficient to warrant a finding that the operation
proposed is outside the scope of the authorized hearing Pacific Far East Line
Inc Sec 805 a Calls at Hawaii 287 294

The burden of proving the statutory requirements of section 805 a is upon
the applicant and the domestic operator has only the burden of rebutting the

prima facie proof required by section 805 a The Board and its predecessors
have indicated a special concern for the protection of coastwise and intercoastal
operators Doubts should be resolved in favor of the domestic operator Id

297

The status of Oceanic s subsidized subsidiary of Matson permission with
respect to Matson s domestic services is irrelevant to the question of whether

Matson is operating exclusively in the domestic coastwise or intercoastal

trade To the extent that Matson is an operator in the California Hawaii serv
ice it is clearly entitled to the protection of section 805 a and has stand ing to

oppose application of subsidized operator for permission to call its vessels at
Hawaii on unsubsidized transpacific voyages Id 297

An applicant may not in a petition for reconsideration request permission
under section 805 a of the MerchaIllt Marine Act of 1936 for a service substan

tially different from that in the original application upon which public hearings
were held The denial is without prejudice however to the filing of another

application Isbrandtsen Co Inc Subsidy E B Round The World 483 484

Proceedings under section 805 a will be remanded where the Board needs

a more complete record to determine the controversy on the merits though a

remand would afford a protesting intervenor a second opportunity to establish

his case T J McCarthy S S Co Sec 805 a Application 531 534

Whether section 605 a which relates solely to the Board s authority to pay

subsidy prohibits such payment on a particular voyage which includes a domestic

leg is like other issues to be considered by the Board precedent to tender of
a contract It cannot be collaterally attacked in an 805 a proceeding States
Marine Corp Sec 805 a Application 537 550

Prejudice to objects and policy of the Act See also Competition to domestic
operators infra and single voyages unopposed applications supra

Since no exclusively domestic operator carried general cargo intercoastally
eastbound to Norfolk and Baltimore it cannot be found that subsidy applicant s

service to these ports would result inthe unfair competition proscribed by section

805 a Nor would granting of permission to serve these ports be prejudicial
to the objects and policy of the Act Such permission like all grants of section
805 a permission save where grandfather rights are concerned may be with

drawn where changed conditions warrant Isbrandtsen Co Inc Subsidy E B
Round The World 448 461

Continuation of intercoastal service from Puerto Rico to New York by sub

sidized operator would be prejudicial to the objects and policies of the Act
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although the competing operator is not exclusively engaged in domestic trade

because it calls at the Dominican Republic where the competitor engages pri

marily in domestic trade the carryings of the subsidy applicant have been

negligible and are not needed to constitute a successful round the world service

and the competitor would and could accommodate the cargoes carried by the

applicant without impairing the requirements of the Puerto Rican shippers

Id 462
Participation by subsidized operator in Gulf North Atlantic bulk trade would

be prejudicial to the objects and policy of the Act where applicant is a relative

newcomer to the trade whereas the intervenors have been in the trade for many

years applicaIt completely neglected this trade for over a year intervenors

have served applicant s principal shippers appar ntly satisfactorily the trade

could be adequately served by intervenors without the contribution of applicant
and applicant s carryings have been substantial Id 463 464

A charter will notbe barred by the provisions of section 805 a as prejudicial
to the objects and policy of the Act on theground that the American flag tramp
fleet is a vital part of the American merchant marine and that to permit the

charter would deprive an unsubsidized tramp vessel of needed c argo where it is

shown that the only available tramp vessel was refused because of the inadequacy

of capacity for charterer s requirements it was unavailable at the time of the

hearing and no other tramp vessel was available Oceanic S S Co Sec 805 a

Application 560 562

Application for written permission under section 805 a of the Merchant

Marine Act of 1936 to continue domestic water carrier operations automobiles

from Detroit to Buffalo and Cleveland in the event of an award of a subsidy

contract was granted by the Board where the applicant had been engaged for

many years in such operations denial of the application would result merely in

the deactivation of applicant s carriers and the reactivation of a competitor s

carriers which would not further the policy of the Act and the principal shipper

would be denied his choice of carriers T J McCarthy S S Co Sec 805 a

Application 666 672

Single voyages unopposed applications

Application by subsidized operator forsection 805 a permission for its parent
intercoastal company to operate the S S Lurline on one voyage in January

carrying passengers and their automobiles between San Francisco and Seattle

Seattle and Hawaii and Seattle and ports in Cali fornia via Hawaii would not

result in unfair competition to any exclusive domestic operator or be prejudicial
to the objects and policy of the Act where the vessel is regularly engaged inthe

California Hawaii passenger trade there is a lull inJanuary buta demand for a

voyage between the ports in question and by granting the application the

operator would avoid the pOSSibility of laying up the vessel Oceanic S S Co

Sec 805 a Application 505 506

Application under 805 a to engage in on intercoastal voyage carrying a full

cargo of lumber from North Pacific ports to North Atlantic ports was granted
upon finding that it would not result in unfair competition to carriers operating
exclusively in domestic service and would not be prejudicial to the objects and

policy of the Act Moore McCormack Lines Inc Sec 805 a Application 523

Grant of applications of American President Lines under section 805 a to

carry passengers automobiles and household goods booked by MSTS from

Hawaii to California on the S S President Hoover on two voyages would not

result in unfair competition to any exclusive domestic operator or be prejudicial
to the objects and pOlicies of the Act APL carries passengers between California

and Hawaii on two vessels and has pending an application under 805 a to add a
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third vessel and Matson does notobject to the single voyages provided they are

without prejudice to the position of any party in APL s third vessel applica
tion American President Lines Ltd Sec 805 a Application 535 631 646

Under section 805 a single voyages of vessels owned by subsidized operator
and time chartered to intercoastal operator to carry lumber from North Pacific

ports to Gulf or North Atlantic ports would not result in unfair competition to

any exclusively domestic service or be prejudicial to the objects and policy of the

Act The intercoastal operator has tried unsuccessfully to obtain an appropriate
vessel for the service and no exclusively domestic operator has opposed the

application Moore McCormack Lines Inc Sec 805 a Application 629 644

Application for written permission under section 805 a of the Merchant
Marine Act of 1936 for a single voyage to carry lumber from Pacific ports to

North Atlantic and Gulf ports was granted by the Administration where no

intervenor appeared after proper publication of notice and no exclusively
domestic operator had indicated opposition thereto Farrell Lines Inc Sec
805 a Application 659

Application for written permission under section 805 a of the Merchant
Marine Act of 1936 for a single voyage in intercoastal service carrying general
cargo was granted by the Administrator where no intervenor appeared after

proper publication of notice and the regular vessels of the steamship line to

which the vessel in question was to be subchartered were unable to meet the

needs of shippers Moore McCormack Lines Inc Sec 805 a Application 663

664
Permission under section 805 a of the Merchant Marine Act of 1936 granted

where the service Gulf Hawaii appeared to be vital to the economy of

Hawaii no party protested and there was no indication that continuance of the

service would result in unfair competition to any other domestic operator
Isthmian Lines Inc Subsidy Applications 677 710

Application for written permission under section 805 a for a single voyage
to carry lumber from one Pacific port to North Atlantic ports was granted where

no intervenor appeared after proper publication of notice no exclusively domestic

operator objected and the vessel in question was required to meet the needs of

shippers Farrell Lines Inc Sec 805 a Application 756

Permission under section 805 a granted to subsidy applicant for the continu

ance of operation by an affiliate of a tanker in intercoastal trade where the

applicant could not divert cargo from the operation because its vessels were not

suitable U S Coast Guard regulations would prohibit applicant s vessels from

carrying the type of cargo involved and no exclusiveiy domestic operator op

posed the continuance of the operation States Marine Lines Inc Sec 805 a

Application 763

Application for permission under section 805 a fora vessel under time char

ter to engage in one intercoastal voyage carrying lumber from Pacific ports to

North Atlantic ports was granted since no unfair competition to anyone operat
ing exclusively in the intercoastal trade would result and no prejudice to the

objects and policy of the Act existed where the charterer had been unable to

obtain any other suitable vessel for the particular sailing the normal pattern
of scheduling in the charterer s intercoastal service would not be increased and

no party intervened in opposition MooreMcCormack Lines Inc Sec 805 a

Application 766

Application for written permission under section 805 a for a single voyage

carrying lumber from North Pacific ports to Atlantic ports was granted where
no intervenor appeared after proper publication of notice no other suitable ves

sel was available and the sailing would not increase the normal pattern of
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scheduling in the charterer s intercoastal service Moore McCormack Lines

Inc Sec 805 a Application 799

INTERCOASTAL SHIPPING ACT 1933 See also Tariffs

The charging and demanding of rates for shipment from Florida to Puerto

Rico of dismantled aluminum plant different from those specified in tariff are

in violation of section 2 of the Intercoastal Shipping Act of 1933 Aluminum
Products of Puerto Rico v Trans Caribbean Motor Transport Inc 1 XI

Under section 3 of the Intercoastal Shipping Act of 1933 the burden is upon

the carriers to prove that their rates are just and reasonable U S Atlantic
and Gulf Puerto Rico Rate Increase 426 427 General Increases in Alaskan

Rates and Charges 486 495

Failure of carrier to state separately in its tariff charges for ocean freight and

terminal services and to specify docks at which it called resulted in a viola

tion of section 2 of the 1933 Act and section 18 of the 1916 Act particularly
when it calculated and collected such charges Aleutian Homes Inc v Coast
wise Line 602 612 613

Section 18 of the 1916 Act and section 2 of the 1933 Act which require the

filing of rates rules and regulations relating to terminal services apply only to

common carriers by water in interstate commerce not to an independent
terminal Terminal operators as such are not required by the 1933 Act to file

their tariffs with the Board or to meet statutory requirements of that Act Of

course such operator may violate sections 15 16 or 17 of the 1916 Act and may
be liable forproven damages resulting therefrom Aleutian Homes Inc v Coast
wise Line 602 613

Where carrier had the duty to publish lawful terminal charges and apply them

lawfully but failed to do sorather in effect adopting the terminals tariffs

misapplying them and collecting overchargesthe carrier alone may be held

responsible for the overcharges Id 613

JURISDICTION See also Discrimination Forwarders and Forwarding
Reparation

Under Reorganization Plan No 21 of 1950 determinations of essentiality of

services routes and lines under sections 211 a and b were assigned exclu

sively to the Secretary of Commerce to be exercised in consonance with the

general maritime policy laid down in section 101 of the 1936 Act These deter

minations delegated to the Administrator may be appealed only to theSecretary
and not to the Board States Marine Corp Subsidy TriContinent Service 60

62

While the Board has been allocated under Reorganization Plan No 21 of

1950 the functions of making amending and terminating subsidy contracts it

is clear from the congressional hearings that the Board determinations are

limited and circumscribed in effect by route patterns and requirements as

established by the Administrator under section 211 of the 1936 Act The Secre

tary has no power to alter limit modify or review Board determination made

under sections 605 c or 601 a of the Act Id 63

While the Board after advisory hearings under section 605 c determines

whether that section is a bar to award of subsidy other determinations to be

made by the Board under section 601 a may operate as a bar whether or not

section 605 c is a bar and the Administrator s findings under section 211 may

similarly bar or limit award of subsidy on a particular route Neither the

Board s findings under section 601 a nor the Administrator s section 211 find

ings as to essentiality of service affect the Board s section 605 c findings All

three findings arenecessary independent steps to be taken prior to final award

of subsidy by the Board Id 63
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In discharging its duties under section 605 c where the precise route the

sailing frequencies thereon or types of vessels to be operated thereon is an issue

in relation to the purposes and policies of the 1936 Act the Board is obliged to

determine the issues without regard to the Administrator s section 211 determi

nations and the Board s findings are final Where the determinations are in

conflict no effect may be given to the Board s determinations to tl1e extent they
are in excess of the Administrator s section 211 findings unless and until the
Administrator acting on advi e of the Board or on the record compiled in the

section 605 c proceedings alters his prior determination Id 63 64

Section 605 c determinations are quasi judicial in nature and subject to the

Administrative Procedure Act The section 211 determination is purely an ex

parte exercise of delegated legislative power whereby the Administartor defines
the limits within which the Board may award subsidy Section 211 determina
tions arenot relevant ina section 605 c proceeding they are rather a legisla
tive limitation on the Board s power to a vard subsidy Within that limitation
however Board determinations relative to making amending or terminating
subsidy contracts are independently arrived at and are fJnal Id 64

The Maritime Board is not rigidly limited rin its findings and conclusions by
the precise language of a complaint or order of remand regardless of the facts
which may be developed and argued by the parties to a proceeding A provision
in the Interstate Commerce Act similar to Section 22 of the 1916 Act has been

interpreted to require the Interstate Commerce Commission to investigate a com

plaint and take proper action on its own motion provided the respondent has a

f ll opportunity to make its defense and to require the Commission to look to the
substance of the complaint rather than its form without being limited by strict
rules of pleading and practice which govern the courts The Maritime Board has

an affirmative duty to investigate as well as to decide in consonance with its

position as trustee of the public interest inmatters within its jurisdiction City
of Portland v Pacific Westbound Conference 118 129 130

While it was unnecessary for the Board to decide whether it was estopped
from declaring that it had no juriSdiction over shipments originating in Canada
and destined for South America because of a position it allegedly took in cOurt
the Board would point out that its jurisdiction is as set out in statute and can

notbe enlarged or divested by any act or o ission of its own American UniOn

Transport v RiverPlate Brazil Conferences 216 224
The United States Warehouse Act which relates to the stOrage Of grain as

O pposed to its movement does not limit the jurisdictiOn conferred on the
Board by the 1916 Shipping Act Thus a terminal operator although licensed
under the Warehouse Act is subject to the Board s jurisdiction D J Roach
Inc v Albany POrt District 333 334

Board has jurisdiction over a person engaging in terminal activities as an

other person within section 1 Of the Shipping Act Of 1916 Company which
leases and operates loading galleries chutes and other paraphernalia which
constitute the only means by which grain vessels operating as common carriers

by water in interstate and foreign commerce are loaded at the port in question
is a terminal operator Id 334 335

Respondents are common carriers and terminal operatOrs other persons
subject to the Act and the Board has exclusive jurisdiction over their termi
nal operation agreements and the truck loading and unloading tariffs issued

thereunder Approval by Congress of the New York New Jersey Waterfront

Commission did not convert that interstate compact to federal law and thereby
supersede the primary and exclusive jurisdiction Of the BOard as set forth in
the 1916 Shipping Act Empire State Highway Transportation Assn v American

Export Lines Inc 565 591
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Operator of grain elevator whose grain storage activities are regulated by
the Secretary of Agriculture under the Warehouse Act is subject to the juris
diction of the Board in its terminal activities under the Shipping Act of 1916
Agreement Nos 8225 and 82251 Between Greater Baton Rouge Port Commis
sion and Cargill Inc 648 654

The Board has jurisdiction under section 15 of the Shipping Act of 1916 over

agreements between common carriers where the agreements cover both the

foreign commerce of the United States and the intimately related foreign com

merce of Canada Oranje Line v Anchor Line Ltd 714 728

In exercising jurisdiction under section 15 of the Shipping Act with respect
to agreements embracing the foreign commerce of other nations as well as that
of the United States the Board does not assert regulatory power over the foreign
commerce of any other nation Approval of an agreement does not affect the

authority of a foreign country over its commerce although it does exempt the

approved agreement from the provisions of the antitrust laws Id 728 729

LEASES See Agreements under Section 15 Terminal Facilities

LOADING AND UNLOADING See Jurisdiction Practices Tariffs Terminal

Facilities

MERCHANT MARINE ACT OF 1936 See Intercoastal Operations Jurisdic
tion Pooling Agreements

MERCHANT SHIP SALES ACT OF 1946 See Charter of War Built Vessels

MONOPOLY See Agreements under Section 15 Practices

NEW YORK NEW JERSEY WATERFRONT COMMISSION See Jurisdiction

OPERATING DIFFERENTIAL SUBSIDIES See Subsidies Operating Differ

ential

POOLING AGREEMENTS

A pooling agreement among three American llag and nine foreign llag lines
which places a ceiling on the amount of cargo that can be carried by American

llag lines without guaranteeing them a minimum is not commensurate with

the purposes policy and provisions of the Shipping Act of 1916 Consequently
where two of the American flag lines involved are subsidized and under the
terms of the subsidy contracts they may participate in a pool Inly with the
consent of the Administrator such consent will be denied to a pooling agree
ment whereby American flag vessels are allocated 34 5 percent of rubber origi
nating from Thailand unless the agreement is modified to provide that such
vessels will carry not less than 34 5 percent of the cargo covered by the

agreement American President Lines Ltd 323 324

PORT EQUALIZATION
Where port equalization charges as between Puget Sound port and California

port on shipments of dynamite originating in Puget Sound area will result in

unjust discrimination if carrier as indicated by the record should resume direct

service from Puget Sound to the Philippines the Board must inform itself as

to whether carrier will institute such service The Board has an affirmative
duty to investigate as well as to decide and is not limited by the scope of court
order which allowed Board to modify findings of fact or make new findings
by reason of additional evidence or modify or set aside its prior order or

its own order reopening the proceeding to take additional evidence or of the

complaint which involved past equalization practices City of Portland v

Pacific Westbound Conference 118 129 130
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Where traffic in explosives would move but for equalization through Blake

Island which is the explosives loading area for vessels calling at Seattle the

Board s jurisdiction under Section 22 to determine whether there is unjust
discrimination between ports does not depend on whether complainant Port of

Seattle is injured rather than another port area Id 130

Where complaint is brought by Northwest ports alleging discrimination as

the result of port equalization charges between such ports and California port
the discrimination is not justified because a foreign flag carrier only would

serve Northwest ports American flag carriers and the comrnerce of the United

States are not promoted by quasi judicial discrimination against vessels of
other nations nor does the Shipping Act contemplate such discrimination lhe

Board must decide the issue in the same way as if the foreign flag carrier were

the equalizing carrier and the American flag carrier the one unable to procure

cargo because of equaliza tion Id 131
Diversion of cargo from a port through which it would normally move would

be unjustly discriminatory and unfair between ports within the meaning of

section 15 of the Shipping Act and detrimental to the commerce of the United

States as contrary to section 8 of the Merchant Marine Act of 1920 if accom

plished by transshipment to the same extent as if accomplished by equalization
Id 134

PORTS See also Agreements under Section 15 Port Equalization Terminal

Facilities

The port of San Francisco is the nearest port with respect to the ports of

Alameda Oakland Richmond and Stockton within the meaning of section 205

Encinal l erminals v Pacific Westbound Conferene 316 320

A conference agreement which prevents individual lines from extending any

service to the ports of Oakland Alameda Richmond and Stockton California
at the lower rates established for the nearest port San Francisco and com

pels the line to charge higher local rates is clearly unlawful under section 205

Id 321

Section 205 does not authorize the Board to require an individual carrier to

extend any service to particular ports It is directed only to the prevention
of an individual common carrier from extending service to ports described in

the section Id 321

Where eonference carriers action is held in violation of section 205 of the

1936 Act as preventing carriers from serving ports at same rate charged at

nearest port it becomes unnecessary to consider allegations of violations

of sections of the 1916 Act Conference carriers must modify their tariff to

permit members at their individual discretion to serve complainant ports at

the same rates applicable from the nearest port Id 321 322

PRACTICE AND PROCEDURE See also Charter of War Built Vessels Evi

dence Intercoastal Operations Sec 805 a Subsidies Operating
Differential

Notice requirements Bills of particulars
Minimum requirements stated in section 5 a of the Administrative Procedure

Act do notnecessarily contemplate issuance of bills of particulars on demand of

a respondent to an agency proceeding Granting of bills of particulars is dis

cretionary Pacific Coast European ConferenceLimitation on Membership 39

41 42

The Board in the exercise of its discretion has authorized filing of requests
for bills of particulars in procee ings commenced by complaint but not in

Board initiated proceedings Id 42
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The standards set by section 5 a of the Administrative Procedure Act with

respect to notice of the issues of law and fact with which a party is to be con

frontedinadministrative proceedings areminimum standards when those stand
ards are satisfied the method of protecting a respondent from surprise as a

result of ambiguous pleading is in the sound discretion of the Board and the
Board may in the exercise of such discretion authorize or deny demands for
bill of particulars Id 42

Absence of a rule for a bill of particulars does not permit this agency by
ambiguous pleading to limit a respondent s opportunity to frame a reply or to

prepare his case In such a case respondent may resolve his uncertainties as

to the ma tters alleged by informal request in prehearing conference by motion
to terminate the proceeding or by other motion A right of this nature is clearly
distinguishable from the right to a bill of particulars The right extends only
to clarification of ambiguity or vagueness as to material issues and does not
extend to amplification of ultimate facts in pleadings Id 42 43

The moving party has a burden of showing that it is entitled to a bill of

particulars and that the demand is made in good faith and not for the purpose
of delay Id 43

A Board order req iring a conference to show cause at a hearing before an

examiner why the Board should not 1 find that effectuation without Board

approval of an agreement to condition admission of a new member to its with

drawing from pending litigation in which its position is opposed to that of the

conference is in violation of section 15 of the Shipping Act 2 find that the

agreement should be disapproved as unjustly discriminatory and unfair as

between carriers or detrimental to the commerce of the United States and 3

order the condition to be cancelled by the conference meets the requirements
of section 5 a of the Administrative Procedure Act to give sufficient notice of

the issues of fact and law with which a party is to be onfronted A request

by the conference fora bill of particulars willbe denied Id 43

Objections to evidence

Public Counsel may properly object on grounds of irrelevancy to questions
put to a witness who is an official of the Board Administration By making
such an objection Public Counsel does not thereby indicate partisanship or

become an advocate of a particular partisan interest any more than if he objected
to the testimony of someone else The official had no personal interest in the

proceeding and even if Public Counsel raised objections on his behalf there

could be no conflict of interest on the part of Public Counsel Waterman S S

Corp Sec 805 a Application 768

Oral argument
There has been no violation of the Board s Rules or of the Administrative

Procedure Act or of section 23 of the Shipping Act where on the question of

whether an amendment to a conference brokerage rule was unlawful as an un

approved agreement the Board gave notice to the conference that the issue

would be decided after oral argument and oral argument was held at which

counsel for the conference appeared Pacific Coast European Conference
Payment of Brokerage 65 71 72

Record matters included in

Motion to strike portion of exceptions which alluded to an alleged legal

opinion of the General Counsel of the Administration not a part of the record

will be granted Boston Shipping Corp 372 377
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Rule Making
Section 2 c of the Administrative Procedure Act defines a rule as the

whole or any part of any agency statement of general applicability and future
effect designed to implement interpret or prescribe law or policy Action of
the Board which implements interprets or prescribes law or policy for the

future whether such action is of general or particular applicability is rule

making under the Act Proposed Rules Governing Freight Forwarders 328

329
While it was unnecessary for the Board to determine whether the 1916 Act

itself despite the lack of express statutory authority necessarily includes the

power to make rules in a proper proceeding in view of the language of the

Supreme Court in California v United States 320 U S 577 582 the Board be

lieves that the rule making power is implicit in the regulatory powers vested

in it Id 329
Section 204 of the Merchant Marine Act of 1936 confers on the Board general

rule making power with respect to the regulatory provisions of the 1916 Act

To the extent that the 1916 Act vests powers and duties inthe Board to regulate
the activities of freight forwarders the Board has authority to promulgate rules

and regulations with respect to the business practices of forwarders Id 329
330

As the administrative agency charged under the 1916 Act with the regulation
of the shipping industry the Board has the power where practices in conflict
with regulatory provisions of the Act are found to issue rules prohibiting such

practices Id 329

PRACTICES See also Brokerage Rates Tariffs Terminal Facilities

Where the tariff involved provides that charges shall be determined on the

basis of cube or weight whichever yields the greater revenue carrier s failure

to properly determine the cube is clearly an unjust and unreasonable practice
within the meaning of section 18 of the Shipping Act of 1916 Further an ex

change fee for transfer of funds from Puerto Rico back to the United States
where no payments were made to carrier in Puerto Rico and a heavy lift

cargo charge where carrier failed to show that any piece weighed in excess

of 2 000 pounds are unjust and unreasonable practices within the meaning of

this section Aluminum Products of Puerto Rico v Trans Car bbean Motor

Transport Inc 1 X

Provision in tariff for extra charge for loading or unloading cargo weighing
more than 6 000 pounds per piece such charge to be negotiated is an unjust and

unreasonable practice in violation of section 17 of the Shipp ng Act as it

provides no standards by which terminals truckers and the general public can

be guided in knowing what the charge will be or how it will be determined

Empire State Highway Transportation Assn v American Export Lines Inc

565 590

Agreement for the rendering of stevedoring services by a grain elevator oper

ator on a monopolistic basis would be detrimental to the commerce of the United

States and would be an unjust and unreasonable practice elating to the receiv

ing handling and storing of property in violation of section 17 of the Shipping
Act of 1916 since the responsibility for proper loading and seaworthiness of a

vessel rests with the master and to prohibit the vessel from participation in the

selection of a stevedore would require strong justification there is no evidence

that such a monopoly will improve the efficiency of the grain elevator involved
and the stevedoring activities take place exclusively on the vessel and not on the
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grain elevator property Agreements Nos 8225 and 82 1 Between Greater
Baton Rouge Port Commission and Cargill Inc 648 655 656

PREFERENCE AND PREJUDICE See also Common Carriers Contract Rates

Rates Terminal Facilities

In order for there to be unreasonable preference or advantage or unreasonable

prejudice or disadvantage there must be unequal treatment of two or more

persons or shippers Where the record fails to show that any actions of carrier

subjected shipper to any undue or unreasonable prejudice or disadvantage in

relation to any other shipper section 16 of the Shipping Act of 1916 has not

been violated Aluminum Products of Puerto Rico Inc v Trans Oaribbean

Motor Transport Inc 1 VII

In summarily denying reefer space for bananas to certain shippers who had

requested space and in favoring others a carrier would be guilty of discriminat

ing against the former and subjectjng them to prejudice and disadvantage with

reference to cargo space while the latter would be preferred Banana Distrib

utors Inc v Grace Line Inc 615 624

Vhere no valid reason the carrier alleged that bananas of different shippers
could not be commingled justifies the refusal of space to qualified shippers of

bananas and the preference accorded the chosen shippers the discrimination

will be held unjust in violation of section 14Fourth and the prejudice and

disadvantage will be held undue in violation of section 16First Id 625

Philip R Consolo v Flota Mercante Grancolombiana 633 638 639

PUBLIC LAW 591 81st CONGRESS See Charter of War Built Vessels

RATES See also Agreements under Section 15 Contract Rates Intercoastal

Shipping Act 1933 Tariffs

Allocation of costs

Freas formula as a proper method of segregating terminal costs and carrying
charges will be approved as not unreasonable or unjust within the meaning of

section 17 of the Shipping Act provided that charges against the vessel foruse of

working areas in connection with the terminal s handling operation are assigned
to handling rather than dockage charge and that the service charge be so defined

that it will fall on those persons for whom services have been performed
Terminal Rate StructurePacific Northwest Ports 53 54

Approval of Freas fonnula for segregating terminal costs an carrying charges

and apportioning such costs and charges to the various wharfinger services is

not rate making The regulations and practices of terminal operators must

conform to a standard of justice and reasonbleness as required by section 17 of

the Shipping Act A system of cost accounting which may result in assessment of

charges against persons not directly benefited by services rendered may be an

unjust and unreasonable practice and is subject to the Board s jurisdiction
Id 54 55

Board has the power under section 17 to find that public terminals are entitled

to a fair return on investment A terminal practice of cost allocation where

under no allowance is made for terminal equipment maintenance depreciation
and replacement and which threatens future steamship operations and port

efficiency is prima facie unreasonable and a matter for the Board s attention

Id 57

Under tackleto tackle rates terminals may not assess charges against carriers

for services performed or facility usage incurred prior to delivery within reach

of ship s tackle or subsequent to delivery at the end of ship s tackle Id 59
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Commodity rates

Different rate treatment Le a lesser increase is justified for transportation
of raw sugar from Hawaii based upon competition with local beet sugar and

decreased handling costs for sugar General Increase in Hawaiian Rates 347
358 358
Different rate treatment Le a lesser increase is justified for transportation

of automobiles and strapped lumber to Hawaii because they are easily and

speedily loaded and because the carrier is trying to convert a lumber shipper to

t e method of shipping strapped lumber rd 353 357 358

A lower rate on transportation of tin plate to Hawaii is justified where the

commodity makes a substantial contribution to vessel operating and overhead

expenses and an unregulated tramp carrier is carrying full shipments of tin

plate to Hawaii and unless the competition is met ratewise loss of the contribu
tion would result Id 353 357

A lower rate on canned pineapple as compared with other commodities re

quiring the same services is unjust and unreasonable where the movement of
pineapple is substantial and the rate applied to other commodities would if

applied to pineapple produce substantial revenue The increase in transporta
tion cost would result in a retail increase of less than lho of one percent per can

and thus there is no competitive reason for favoring canned pineapple Id

357

While conference rates are not to be used as a device for equalizing the

competitive position of domestfc manufacturers of wood prodllcts and their

foreign competitors as a corollary the existence of competitive disadvantages
unrelated to transportation circumstances may notbe used to cloak the imposition
of prejudicial preferential or discriminatory rate structures upon competitive
commodities or shippers Nickey Brothers Inc v Manila Conference 467 477

As in the case of the ICC the Board has no power to adjust rates for the

purpose of retarding or promoting the progress and development of any particu
lar commercial enterprise and any superiority or commercial advantage which

one commodity or shipper may have over another may notbe urged as a reason

for denying a nonprejudicial adjustment of fr ight rates The Board is there

fore concerned only with the impact of an assailed rate differential and the law

fulness of the differential must be determined with regard to surrounding trans

portation circumstances and conditions Id 477

Where generally in the foreign commerce of the United States the rates on

shipping logs do notexceed those on lumber except as here from the Philippines
to Gulf Atlantic ports a rebuttable presumption is created that to the extent

that rates on logs exceed those on lumber the differential is undue and unjust
unless there are justifiable transportation circumstances to indicate otherwise

Id 478

Rates on Philippine mahogany logs from the Philippines to Gulf Atlantic
ports are unduly prejudicial to and unjustly discriminatory against such logs
and the receivers thereof and unduly preferential of Philippine mahogany
lumber and the shippers and receivers thereof in violation of sections 16 First

and 17 to the extent rates on logs exceed rates on bundled lumber where as to

the value of the commodities the claim experience of the carriers and the cost

of service the transportation conditions for logs are no less favorable than those

for lumber The only disabilities attributable to logs are their incompatibility
with other cargoes because of their wet condition when loaded and the possibil
ity of minor ship damage upon loading and these disabilities were not proven
to be detrimental to the only conference carrier presenting evidence Id 478

843

I
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Rates in tariff found to be unreasonably high in relation to other rates and

therefore detrimental to commerce where the record discloses that the goods
iron and steel move in larger volume than other metals moving at a lower rate

and that shipments aregenerally similar to the other metals in handling charac

teristics Empire State Highway Transportation Assn v American Export Lines
Inc 565 590

Eastbound westbound rates

Proposed increased rate on eastbound refrigerated cargo which would be less

than increased rate on such cargo westbound is justified by the fact that there is

far l ss demand for eastbound space and otherwise the cargo might be lost

altogether General Increase in Hawaiian Rates 347 353

Fair return

In determining reasonableness of proposed rates the Board will consider a

the value of the property necessarily devoted to the enterprise b the rate of

return which would be jqst and reasonable and c the anticipated revenue ton

nage inorder to ascertain whether the return would approximate the fair return

General Increase in Hawaiian Rates 347 350
Carrier is entitled to a return on its investment equal to that generally being

made at the same time and in the same general area on investments in other

businesses having similar risks Its return should be sufficient to assure con

fidence inthe financial integrity of the company so as to maintain its credit and

to attract capital Id 357

Under section 3 of the Intercoastal Act carriers are entitled to a fair return

on the reasonable value of property at the time it is being used for the public
Neither the Board nor its predecessors has ever followed the operating ratio

theory which has been used in motor carrier rate cases by the ICC where the

ratio of operating revenues and expenses to investment in capital equipment
is relatively large Le four or five to one or better Here the carrier s ratio of

revenue and expenses to capital investment is only slightly in excess of two

to one and the Board will notdepart from its fair return on fair value standard I

previously used General Increase in Alaskan Rates and Charges 486 495

Vessel and other property values

Where vessels werepurchased at a time when theircost was considerably lower

than they are at present and if the fieet were liquidated it would have twice the

amount of its book value available for other investment book value under

which proposed tariffs would yield an unreasonably high return as themeasure

of the fair value of property devoted to the trades is entirely unrealistic for use

as a rate base General Increase in Hawaiian Rates 347 356

Depreciated reproduction cost under which proposed tariffs would yield an

unreasonably low return of vessels alone does not provide an appropriate base

for use as a rate base since it assumes for rate making purposes that the carrier

presenty has reproduced its capital assets ld 356

Since proposed tariffs would produce net profits which arewithin the zone of

reasonableness as applied to any of three proposed fair values a market

yalue plus working capital and property other than vessels 0 an adjust
ment of a to eliminate claimed short term peak in vessel values c average

of book value and depreciated reproduction cost and the increased rates are

closely correlated to actual cost increases they are just and reasonable It is

therefore unnecessary for the Board to determine with exactitude the fair

value of the carrier s property to establish a rate base Id 357

In order to carry out its duty under the 1916 and 1933 Acts to determine

whether rates are just and reasonable the Board must have before it a record
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of the operating and financial results of the common carrier oprations including
a full disclosure of all relevant and material data which will aid the Board in

making an accurate determination of the value of carrier assets devoted to the

service and properly includable in a rate base upon which to determine a fair
return U S Atlantic and Gulf Puerto Rico Rate Increase 426 429

In ascertaining fair value of vessels for purposes of a rate base the Board

will consider as excessively high the use of net book value weighted 30 percent
and reproduction cost depreciated weighted 70 percent since this gives unreason

able emphasis to hypothetical reproduction costs where the record shows that

the vessels will probably not be reproduced and that the carrier has historically
never operated with newly constructed tonnage Furthermore book value alone
is unrealistic General Increase inAlaska Rates and Charges 486 497

Where owned property other than vessels is appraised at 684 418 00 although
the net book value is only 183 445 00 and the value of much of the property
has been charged off as depreciation in operating expenses and certain of this

equipment is depreciated in only one or two years and is treated more as an

expense item than as capital equipment the proper valuation of the property is
book value Id 498

In ascertaining fair value for a rate base the Board will include a fair value

for vessels chartered from the Government rather than allowing the charter

hire as an item of operating expense Such inclusion is more realistic and less

subject to market fluctuations However it would be improper to allow a return

on the value of non owned property and at the same time allow the cost of using
such property ie charter hire to remain as an operating expense Therefore

projected operating expenses will be reduced by the amount of annual charter

hire Id 498
Neither the Board nor any of its predecessors has ever included a separate

going concern value in a rate base on the contrary such a separate value

in rate proceedings has been specifically rejected Tbe Board will not include

such a value in the rate base Id 500

Working capital
For ratebase purposes a calculation inaccordance with General Order No 71

is a fair and reas mable valuation of working capital no sound reason justifying
a higher value having been presented General Increase in Alaskan RR tes and

Charges 486 500

REBATES See also Devices to Defeat Applicable Rates

Where under an arrangement by which freight forwarding service and broker

age service if any was to be performed for a consignee without compensation the

forwarder relying upon the carrier for full compensation the consignee was

having property transported at less than the rate of transportation therefor

together with the cost of the incidental services in connection therewith This

is the evil which Congress had inmind in providing inter alia in section 16 of

the Shipping Act that it shall be unlawful for any consignee by any unjust or

unfair device to obtain transportation at less than rates otherwise applicable
Waiving of a freight forwarding fee from the consignee and collection thereof
from the carrier under the guise of brokerage would be an indirect rebate to

the consignee to the extent the brokerage service included the cost of freight

forwarding services and therefore an unjust or unfair device or means

American Union Transport v River Plate Brazil Conferences 216 222

Where freight forwarder performed services for consignee gratis and expected
compensation from carriers in the nature of brokerage payments the payment of

such brOkerage would have resulted in an indirect rebate to the consignee which
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the Board caimot permit Even if brokerage were otherwise recoverable the
Board would not order it paid where such payment would countenance a viola

tion of section 16and thus be illegal Id 223

Nothing in the Shipping Act exempts from the provisions of section 16 any

designated shipper such as a government or class of shippers Id 223

To the extent individual substantially owned and effectively controlled a for

warding company collection of brokerage payments by the company on the indi

vidual s shipments in the names of his 100 percent owned corporations inured

to the benefit of the shipper To the extent of such benefit there has been an

obtaining of transportation by the Shippers at less than rates otherwise applica
ble It is not necessary that there be complete ownership and control of the

forwarder by the shipper in order for such collection of brokerage to be an

unlawful rebate under section 16 The prohibitions of section 16 expressly apply
to indirect rebates It has been held that if the forwarder shipper relationship
is sufficient to create in the forwarder a beneficial interest in a shipment collec

tion of brokerage by the forwarder would be a violation of section 16 400
407 408
The fact that the actual amount of brokerage which the record expressly

proves to have been collected may be small has no bearing on the issue of whether

or not such collection is unlawful under the Act or appropriate Board orders

Id 407

Violations of the first paragraph of section 16 16 Second and General Order
72 have been clearly shown where freight forwarder controlled by an individual

collected brokerage on shipments of companies wholly owned by the same indi

vidual two witnesses testified that the individual knew such collection was

illegal forwarder made knowingly false statement in application to the Board

for registration under General Order 72 that it was not affiliated with or engaged
in any other business and forwarder had been furnished with a copy of General

Order 72 which clearly stated that it was unlawful for a forwarder to collect

brokerage when it has a beneficial interest ina shipment or directly or indirectly
controls or is controlled by the shipper or consignee Id 408 409

A shipper who forms a dummy freight forwarding corporation and indirectly
siphons off forwarding fees by providing a job and salary for a relative ineffect

pays an ocean freight which is diminished to the extent of the brokerage pay

ment to the forwarding corporation and thus violates section 16 and the Board s

General Order 72 even though there is no evidence to show that any of the

brokerage fees received by the corporation were turned over to the shipper
Brokerage on Ocean Freight Max Le Pack 435 439 440

Collection of brokerage by freight forwarding corporation from carriers on

shipments made by companies where the companies were owned by individuals

who also owned and controlled the forwarding corporation was a forbidden

rebate and violated section 16 of the Shipping Act and General Order 72

Id 442

REPARATION ISee also Findings in Former Cases

While shippers are not included in section 1 of the 1916 Act within thedefini

tion of the term other person subject to this Act the express subjection of

shippers to section 16 may effect an inclusion of shippers within the term other

person subject to this Act as it appears in section 22 and thus may permit a

carrier to seek reparation against a shipper for violation of section 16 Alumi

num Products of Puerto Rico v Trans Caribbean Motor Transport Inc 1 2

Shipper is not entitled to reparation under section 22 of the Shipping Act of

1916 even though the tariff filed by carrier and its actions in connection with the

shipments involved were violative of the Shipping Act of 1916 and the Inter
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coastal Shipping Act of 1933 where shipper has not shown that it has paid in

excess of applicable tariff charges or has otherwise suffered injury as a result

of such violations Id XI

Under section 22 of the 1916 Act cause of action for carrier s overcharges
accrues when the freight charges are fully paid not at the time of delivery of

shipments The parties may not agree to waive or postpone the running of the

statute The expiration of the time limit not only bars the remedy but also

extinguishes the right thereby nullifying the jurisdiction of the Board over

claims Aleutian Homes Inc v Coastwise Line 602 611 612

Under Section 22 of the 1916 Act cause of action for carrier s overcharges
accrues when the freight charges are fully paid not at the time of delivery of

the shipments Both the Supreme Court and the Interstate Commerce Commis
sion so held in cases decided under the Interstate Commerce Act when it like
the 1916 Act nowcontained no language contrary to the settled rule that the

time when a cause of action accures is when a suit may first be legally instituted

upon it Id 611

Application by carrier pursuant to Rule 6 b of the Board s Rules to pay

voluntarily to purchaser of goods reparation for freight charges was denied

where the application of the rate was explained by the carrier to the shipper
prior to acceptance of the shipment carrier was obligated to charge the appli
cable rate and there was no showing that the rate was unreasonable Ketchikan

Spruce Millsv Coastwise Line 661 662
Payment of reparation under the special docket procedure can be approved

only upon an affirmative finding that the rate charged was infact unreasonable

in the same manner as if the carrier were oPPosing the payment The mere

fact without more that the ultimate conSignee would have routed theshipment
via an alternative route at a lesser total cost does not justify the conclusion

that the rate charged was unreasonable Id 662

RETALIATION

Evidence of confusion and misunderstanding on the part of both the shipper
and the carrier as to rate to be charged for shipment of dismantled aluminum

plant is insufficient to show that there was any arrangement or agreement to

carry the cargo at rates other than applicable tariff charges in violation of sec

tion 14 Fourth of the Shipping Act of 1916 nor does the record indicate that

any actions of respondent were retaliatory within the meaning of section 14

Third of the Shipping Act of 1916 Aluminum Products of Puerto Inc v Trans

Caribbean Motor Transport Inc 1 VII

RULE MAKING See Agreements under Section 15 Forwarders Practice and

Procedure

SERVICE CHARGE See also Freas Formula Rates Terminal Facilities
In view of the high proportion of nonchecked cargo which moves through

Pacific Northwest public terminals reasonableness and justice r uire that a

checking charge be assessed only when earned and only against the party for

whom the service was performed Charge forchecking may notbe included ina

service charge Terminal Rate StructurePacific Northwest Ports 53 55

Terminals may not recover through a service charge deficiencies in revenue

attributable to a totally different operation Since some of the component ele

ments of the service charge may fall on either party to the contract of affreight
ment dependent on its terms it is manifestly unjust to recover a deficiency in
dockage always a charge against the vessel through a charge which may under
tackle totackle rates fall on the shipper Id 56
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Providing terminal facilities is too broad a term and should be eliminated
from the service charge definition Similarly arranging berth for vessel

is an administrative expense connected with dockage and should be eliminated

from the service charge Id 56

Decision in Intercoastal 8 8 Freight Assn v Northwest Marine Terminals

Assn 4 FMB 387 will not be reversed Assuming the Board could properly
set aside the report and order in this proceeding there is no valid reason for so

doing Whether carriers are entitled to reparation from terminals does not

depend upon whether the terminals have suffered a general deficiency in revenue

The principal portion of the report was premised on the theory that a terminal

may notassess charges forchecking not performed for thecarrier Implicit also

in the report in relation to other component elements of the service charge was

a similar but more fundamental principle namely that under tackle to tackle

rates a carrier s duty to receive cargo does not arise until delivery to a point
within reach of ship s tackle whether the actull delivery to that point is per

formed in whole or in part by the terminal or by the shipper himself The

Board will not depart from that principle The Board did not determine in

Intercoastal that terminals may not recover from the person forwhom performed
the cost of performance of those services which were rejected as charges against
carriers Id 58

A uniform service charge to be applied to California terminals notparty to this

proceeding may notbe prescribed here Id 58 59

STEvEDORING See Agreements under Section 15 Practices Terminal

Facilities

SUBSIDIES CONSTRUCTION DIFFERENTIAL No Oases

SUBSIDIES OPERATING DIFFERENTIAL

Accomplishment of the purposes and policy 0 the Act n 605 c

Where existing service is found to be inadequate little need be said as to the

required finding on accomplishment of the purposes and policy of the Act Find

ing of inadequacy is the primary reason for making the second finding Arnold

Bernstein Line Inc Subsidy Route 8 46 50

Assuming the contracts are awarded to both U S Lines and Matson Orient

United States flag vessels would carry a combined total of only 46 7 percent of the

inbound and Utbound liner movements on Route 12 if they go out with capacity

loads and if cargo offerings do not exceed those of 1956 The foregoing is well

within the grasp of United States flag vessels on this service and additional ves

sels should be operated on the route in furtherance of the purposes and policy
of the Act Matson Orient Lines Inc Subsidy Route 12 410 415

Granting of application foroperating differential subsidy for service inwinter

months would be consonant with the purposes and policy of the Merchant Marine

Act of 1936 where United States flag service on the routes inquestion is inade

quate and the service proposed by applicant would increase United States flag

participation in the commercial movement Further unless the operation was

allowed applicant s vessels would be tied up during the winter months with

resulting unemployment and the jeopardizing of the open season service Is

brandtsen Co Inc Subsidy Trade Route 32 525 529

The policy of the Merchant Act of 1936 is to foster the development of

a merchant marine and the Board is concerned with that poliCY and notwith

an over all transportation policy which would take into account the interests

of railroads T J McOarthy S S Co Sec 805 a Application 666 670
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Adequacy of service

a In general
United States flag service is inadequate within the meaning of section 605 c

of the Merchant Marine Act of 1936 as amended where there is no American
flag combination passenger and freight vessel service on the route in question
and participation by United States flag carriers in both passenger and cargo
carQings is small Arnold Bernstein Line Inc Subsidy Route 8 46 49 50

In considering adequacy of service under section 605 c determination of
adequacy must be based on present and probable future conditions and can

not be unduly concerned with conditions in the past American President
Lines Ltd Increased Sailings Route 17 359 368

Present service on trade route by vessels of United States registry is inade

quate within the meaning of section 605 c of the Merchant Marine Act of

1936 where there has been a relatively low participation of United States flag
vessels in this trade and a high rate of United States flag vessel utilization

particularly outbound Adequacy refers to the service already provided by
vessels of United States registry in such service Matson Ori nt Line Inc

Subsidy Route 12 410 414 415

Adequacy or inadequacy should be determined on the basis of present require
ments and not necessarily on the basis of earlier favorable section 605 c

determinations for other applicants which have indicated no immediate inten
tion of commencing a service and which have not participated in this proceed
ing and made their intentions known Waterman S S Corp Subsidy Route 21

Etc 771 788
b BlIlk type cargoes

In determining adequacy of service bulk type commodities must be consid
ered to the extent that they may reasonably be expected to be carried by liners
States S S Oo Subsidy Pacific CoastFar East 304 313

Where in the outbound portion of the Westbound Round TheWorld service
for the period 1953 through 1956 bulk nonliner cargo carryings were small

on the inbound portions such carryings have been somewhat larger but have

declined and the subsidy applicant s participation in the nonliner carryings
have been minor and nothing in the record indicates a future trend toward
significant bulk carryings on liner vessels in applicant s westbound Round the

World service only liner commercial cargo carryings will be considered in

determining United States flag participation on the route Isthmian Lines
Inc Subsidy Applications 677 689

In determining United Stat flag participation in APLs RWW service inclu

sion of coal traffic to Japan inliner commercial carryings would give an unreal

istic and artificial picture of such participation Japanese vessels carry the great
bulk of the coal movement but the carryings are in many respects similar to
nonliner tramp operations In prior proceedings these coal statistics were not
excluded but the Board is persuaded that their exclusion is proper in this
case Three fourths of the annual coal movement should be eliminated from
the total outbound traffic statistics in APL s RWW service Id 696 697

In proceedings under section 605 c of the Merchant Marine Act of 1936 all

movement of bulk type nonliner cargoes will not be considered in determina
tion of adequacy of American flag service in the absence of special circum
stances which were not found to exist in this proceeding Id 702 703

c 50 test

United States flag partidpation in a trade of over 50 percent does not

necessarily preclude a finding of inadequacy of United States flag service The

50 percent test is a general guide and must not defeat more cogent factors
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Where although United States flag participation in the present liner carryings
in the Northwest Far East service exceeded 50 percent a tremendous and

growing volume of bulk commodities is available in the Northwest the ability
of liners to convert these bulk type cargoes to liner type is increasing there is

a comparatively small amount of free space on liners and United States flag
vessel participation in this nonliner cargo movement is meager the Northwest

Far East service without the 10 to 16 annual sailings of the subsidy applicant
is not adequately served by vessels of United States registry States S S Co

Subsidy Pacific Coast Far East 304 314 315

United States flag service is inadequate within the meaning of section 605 c

of the Merchant Marine Act of 1936 where it is apparent that its partiCipation
inbound outbound and overall is substantially below the general goal of 50 per

cent that at no time in the past 4 years did such participation reach or exceed

50 percent and there probably will be an increase in cargo in the future

Therefore additional vessels should be operated in the service for the accom

plishment of the purposes and policy of the Act American President Lines

Ltd Increased Sailings Route 17 359 370

d Outbound inbound legs segments of routes

In view of the recognition by the Board and its predecessor that service to

and from the Philippines Hong Kong Indochina and Thailand is required
to sustain the Atlantic Straits service it is proper in determining adequacy of

United States flag service for the Board and the Administrator in a 605 c

proceeding to consider service over the CQmplete outbound and inbound legs of

the route and over the route as a whole rather than segment by segment indi

vidually American President Lines Ltd Increased Sailings Route 17

359 370

Present service provided by United States flag vessels is inadequate in out

bound trade within themeaning of section 605 c where to the fartherest point
Malaya United States flag partiCipation reached 50 percent in only one year

and had declined to 44 percent in 1955 to Italy United States flag participa
tion reached 51 percent in 1952 but in 1954 and 1955 when more tonnage
moved had declined to 28 and 29 percent respectively and cargoes will increase

substantially in the near future due to the expanding economies of the coun

tries along the route and the continuing aid these areas will receive from the

Government Isbrandtsen Co Inc Subsidy EB Round the World 448

455 456

Present service provided by United States flag vessels is inadequate ininbound

trade within the meaning of section 605 c where overtonnaging notwithstand

ing there is a low percentage of carryings by United States flag vessels cargo

offerings are increasing and the ability of fast modern vessels to attract addi

tionalcargoes leads to the finding that United States flag vessels may reasonably
be expected to increase their cariyings Id 457

Overall trade route statistics areappropriate for a determination of adequacy

of service under section 605 c of the Merchant Marine Act of 1936 in view

of the comparatively small geographical areas defined by the trade routes in

question Services A and B Routes 5 7 8 9 and the preponderance of the

movement on these routes passing through the ports applicant proposes to serve

Isbrandtsen Co Inc Subsidy Trade Route 32 525 528

Section 605 c is a bar to the carriage of cargoes on subsidized vessels of

applicant on Trade Route 30 inbound Far East to the Pacific Northwest on

the Tricontinent service since the applicant does notconduct an existing service

and there is no evidence to support a finding of inadequacy of service to the

extent of 60 to 84 sailings over and above those proposed in the applicant s
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transpacific servicesHowever this is not to be construed as a bar to the

inbound carriage of cargoes on such vessels for discharge at Gulf or Atlantic

ports Furthermore as the record fails to show inadequacy of United States

flag service from the Far East to Hawaii and as applicant does notoperate an

existing service there section 605 c is also a bar to award of subsidy for such

service States Marine Corp Subsidy Tricontinent Etc Services 537 544

545

While the applicant proposes mainly outbound service on Trade Routes 26A
and B the Board may well insist upon certain inbound service under sections

of the Act other than 605 c but since the routes in their entirety are inade

quately served section 605 c does not interpose a bar to the award of subsidy
for operation of United States flag vessels thereon Topping off on Trade

Routes 26A and B at North Atlantic ports is not being done by foreign flag
vessels and whether a definitive contract if one is awarded will permit such

top offs as proposed or will restrict the number of sailings on which top offs

will be permitted is an issue to be considered by the Board under other sections

of the Act notsection 605 c Id 546 id 740

With respect to proposed North Atlantic topoffs on Trade Routes Nos 26A

and B the routes involved inthe topping off operation Nos 5 6 7 8 and 9 are

inadequately served Since United States flag participation has been well below

50 percent since United States flag vessels have a comparatively high utiliza

tion record and since these routes enjoy the largest movement of United States

outbound liner commercial traffic additional vessels should be operated As

the routes in their entirety are inadequately served section 605 c is not a bar

to either the inbound or the outbound movement Id 546 id 740 741

Section 605 c interposes a bar to applicant s proposal to carry inbound cargo

from Europe to the Gulf while traversing Trade Route 21 so as to be inposition
then for outbound sailings on Trade Route 22 to the Far East since there has

been no showing that there is an existing service on Trade Route 21 or that the

Route is inadequately served However there is no prohibition against carriage
of inbound cargo on Trade Routes 26A and B where there is inadequate service

from Europe to the Pacific coast on vessels sailing from Europe to the Gulf

Such service may be required by the Board under other sections of the Act

Id 546 547

Available free space on an inbound service which covers a long and compre

hensive trade route does not of itself require a finding that such service is ade

quate as to certain isolated segments on that route The record supports the

flnding that inbound service from the Red Sea and Gulf of Aden to North

Atlantic average participation in liner commercial cargo carryings 39 percent
and California average participation in liner commercial cargo carryings 35

percent is inadequate and additional vessels should be operated thereon Isth

mian Lines Inc Subsidy Applications 677 701

In the past the Board has indicated that normally it will consider adequacy
of United States flag service for a trade route as a whole and not forparticular
ports or segments within the route description Where however the applicant
seeks the privilege of extending service on its subsidized route to ports not

within the route description where one port New Orleans is by far the

dominant port for the movement of outbound cargo as compared with theother

Gulf ports and where United States flag participation is extremely high through
the dominant port as compared with such participation outbound from the other

secondary Gulf ports it is realistic to look to adequacy of United States flag
service separately for New Orleans and for the other Gulf ports Gulf S A

S S Co Service Extension Route 31 747 753
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Where United States flag participation between Gulf ports other than New

Orleans and the Canal Zone has amounted to only 3 percent in the most receJt

period of record it follows that such participation is inadequate and that

additional vessels should be operated in the service Id 753

Where in the most recent period of record United States flag participation
between New Orleans and the Canal Zone was 83 percent United Fruit refrig
erated vessels which provide this southbound service have had substantial free

space and offer sufficient capacity to carry virtually all the New Orleans to Canal

Zone traffic and the obnoxious or undesirable cargoes which United Fruit will
not carry are a relatively minor portion of the cargo moving from New Orleans
to the Canal Zone and should notaffect findings as to adequacy of United States
flag services to the service as a whole it follows that present service is adequate
GuIf S A S S Co should be permitted to carry cargoes which United Fruit
refuses to carry in its reefer vessels on special permission from the Maritime

Administrator Id 754

e Privilege calls

Where Upited States flag liners have virtually no foreign competition Hawaii

Far East and the service is not inadequately served section 605 c interposes
a bar to the award of subsiqy forprivilege calls at Hawaii to load and dfscharge
cargo in the foreign commerce of the United States which off route point would
be a segment of applicant s proposed service To subsidize an obviously off route

point si ply because the remainder of the proposed route is inadequately served
w uld militate against the very purpo eof the subsidy program Matson Orient
Line Inc Subsidy Route 12 410 418

Casablanca and Spanish Morocco are specifically designated as integral parts
of Trade Route No 13 and since the Board specifically found that United States

flag service on the route is inadequate and that additional vessels should be oper
ated thereon the privilege of serving Casablanca and Spanish Morocco Is not

barred by the provisions of section 605 c For similar reasons privilege calls

at Okinawa on Trade Routes Nos 12 and 22 and Iceland on eastbound triconti

nent sailings are not barred States Marine Corp Subsidy Tricontinent Etc

Services 739 745

f Round the World services

Cargo carryings of the Westbound Round the World Panama Panama sailings
arid the Eastbound Round the World sailings of subsidy applicant should not be
excluded from calculations of United States flag carryings on the Westbound

Round theWorld service because they were considered not to be existing serv

ice within the meaning of section 605 c Regardless of the direction and the
route travelled the vessels carrried cargoes under United States flag and such

carryings cannot be ignored in determining United States flag participation on

the route Isthmian Lines Inc Subsidy ApplicatioJls 677 689

Upon analysis of present and authorized service on APLs RWW route service

by vesElels of United States registry is adequate 60 percent outbound 50 inbound
participation in liner commercial cargo carryings and additional vessels should

not be operated on the route Section 605 c interposes a bar to the award of

subSidy to APLfor the operation of additional vessels Id 700
Without the vessel capacity to carry the cargoes inthe India Pakistan Ceylon

service previously carried by Isthmian s ERW vessels United States flag partici
pation of 46 percent outbound 48 percent inbound and 47 percent over all would

be inadequate However the service is not inadequately served to the extent

of the maximum of 36 annual sailings requested by Isthmian which is 20 more

than the 16 previously found to be existing Considering the traffic previously
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carried by the ERW sailings and the availability of some of the nonliner type
cargoes for liner movement the services is inadequate to theextent of 8 sailings
per year in addition to the 16 existing sailings of Isthmian Id 703

g Trade Route No 10

Where United States flag participation in outbound carryings on Trade Route

10 has declined from a high of 48 2 percent in 1956 to 34 6 percent in 1958
participation inbound remains at about 50 percent in 1948 participation by the

applicant itself was its highest 4 7 percent outbound and 12 8 percent inbound

and a large volume of commercial cargo moved on the route on other than liner

vessels in which cargo United States flag participation had decreased to 5 per
cent outbound in 1958 and to 6 5 percent inbound in 1958 the record fully sup
ported the conclusion that United States flag service on the route is inadequate
This result would be even more true if Prudential s participation be excluded
The route is not adequately served and additional vessels of the United States

registry should be operated thereon Prudential Steamship Corp Subsidy
Route 10 758 761 762

h Trade Route No 12

United States flag service on Trade Route 12 is inadequate and additional
vessels should be operated thereon within the meaning of section 605 c where

United States flag participation in liner commercial traffic outbound inbound

and overall did not exceed 22 30 and 25 percent respectively for the past flve

years of record United States flag sailings did not exceed 36 percent of total

liner sailings in either direction for the only 3 years of record and the general
trend of traffic on the route has been upward United States Lines Co

Increased Sailings Route 12 379 382384
The Board will take note that Japanese vessels have been strongly entrenched

in the transpacific trade on Routesi29 and 30 et United States flag participation
in each of those trades exceeds 60 percent In 1956 when United States Lines
introduced its Mariners to the Route 12 trade its outbound free space remained

Jow On the record and considering the recent history of United States flag
liner services to the Far East to limit adequacy to 40 percent of the total Iiner

movement on Route 12 at the 1956 traffic level would notbe warranted Matson
Orient Line Inc Subsidy Route 12 410 415

United States flag participation on Trade Route 12 is inSldequate within the

meaning of section 605 c of the Merchant Marine Act of 1936 where it has

not kept pace with the offerings declining from 19 Percent to 16 percent in recent

years there is no evidence that offerings will decline in the future and United

States flag vessels can capture offerings as evidenced by the high space utilization

of such vessels States Marine Corp Subsidy Tricontinent Etc Services 537
543 544

Where previous subsidy awards wOuld put into the trade on Route 12 enough
United States flag vessel capacity to carry 59 percent of the liner commercial

cargo but one carrier has no tonnage on the route has notsigned a subsidy con

tract and it is n t known whether it will ever operate in the service Tra e

Route 12 inbound is inadequately served by vessels of United States registry and

lldditional service proposed by Waterman should be permitted Waterman S S

Corp Subsidy Route 21 Etc 771 789

i Trade Route No 18

United States flag service on Trade Route 13 is inadequate within the meaningfof
section 605c of the Merchant Marine Actof 1936 though United States flag participation
has been above 5Q percent where thecommercial movement has
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experienced growth the service would be inadequate without applicant s carry

ings and because of physical limitations the remaining United States flag lines

could not accommodate more than a small fraction of applicant s carryings
States Marine Corp Subsidy Tricontinent Etc Services 537 547

j Trade Roote No 21

If the United States is to have the type of merchant marine envisioned by the

Act United States flag capacity should notbe limited to an amount sufficient to

carry only 30 percent of the average outbound commercial liner movement on

Trade Route Nos 7 8 and 9 during the period 1953 through 1957 Without

deciding the exact level of United States flag participation capacity sufficient to

carry 39 percent of the outbound commercial liner movement over the 19531957

period certainly is not in excess of that which is needed to accomplish the pur

poses and policy of the Act Finding of inadequacy on the North Atlantic routes

will be based on an estimate of a movement of 2 500 000 tons the8llnual average

of the five year period 195357 and on the firm belief that in the future at least

this much cargo will be moving on the routes The present capacity of USL

vessels plus those of States Marine and Isbrandtsen total 30 percent is insuf

ficient to provide adequate United States service on the routes Additional

service proposed by Waterman should be permitted including proposed topoffs

inconnection with its operations on Trade Route No 21 Waterman S S Corp
Subsidy Route 21 Etc 771 796 797

k Trade Route No 22

United States flag participation on Trade Route 22 is inadequate within the
meaning of section 605 c of the Merchant Marine Act of 1936 where without

applicant s contribution it would be considerably less than 50 percent States
Marine Corp Subsidy Tricontinent Etc Services 537 544

Where without the service of the applicant United States flag participation
in liner commercial traffic on Route 22 outbound would have averaged only 46

percent for the period 19531957 excluding applicant s vessels thecubic ultiliza

tion of the fleet was 97 percent in 1956 and 1957 in 1956 there was unused ca

pacity of only 2 5 million cubic feet to handle the 12 9 million cubic feet occupied
by applicant s cargoes and in 1957 1 7 million feet to handle 10 million cubic

feet utilized by applicant s cargoes and a competitor had turned down cargoes

in both years Trade Route 22 outbound is inadequately served by vessel of

United States registry and additional vessels should be operated thereon to the

extent contemplated in the application Waterman S S Corp Subsidy Route

21 Etc 771 786

1 Trade Routes Nos 264 and B

United States flag service on Trade Routes 26 A and B is inadequate within

the meaning of section 605 c of the Merchant Marine Act of 1936 where it is

extremely low about 8 percent applicant provides the only United States

flag liner service and there is no evidence that the commercial offerings willnot

remain at least at the present level during the foreseeable future States Marine

Corp Subsidy Tricontinent Etc Services 537 545 739 740

m Trade Route No 29

Where United States flag participation on Trade Route 29 has stood at about

70 percent and there is very little chance of increasing it to more than 75 percent

including Waterman s service the route is adequately served and it is not nec

essary in the accomplishment of the objects and policy of the Act to operate
additional vessels thereon Waterman S S Corp Subsidy Route 21 Etc 771

791
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n Trade Route No SO

Where United States flag participation in Trade Route No 30 traffic was 76

percent in 1959 with the lines serving the Northwest exclusively having signif
icant quantities of free space available service on the route is adequate and

additional vessels are not required in the accomplishment of the purposes and

policy of the Act Waterman S S Corp Subsidy Route 21 Etc 771 791

0 Trade Routes Nos 5 6 7 8 9 11

United States flag participation on Trade Routes 5 6 7 8 9 and 11 is inade

quate within the meaning of section 605 c of the Merchant Marine Act of 1936

Since United States flag participation has been well below 50 percent United

States flag vessels have a comparatively high utilization ratio and the routes

enjoy the largest movement of United States outbound liner commercial traffic

additional vessels should be operated thereon As the routes in their entirety
f

are inadequately served section 605 c is not a bar to either the inbound or out

bound movement States Marine Corp Subsidy Tricontinent Etc Services

537 546

p Space utilization

Service by vessels of United States registry is inadequate under section 605 c

where United States flag participation in the liner commercial movement has

been well below 50 percent and intervenor s free space factor has ranged from 5

to 17 percent during the past several years In addition thecombined liner non

liner commercial offerings have shown a marked growth withan attendant over

all decline in United States flag participation and applicant s experience as a

transatlantic bulk hauler should lead to success in converting some of the non

liner offerings Isbrandtsen Co Inc Subsidy Trade Route 32 525 528

Existing service under section 605 c of the Merchant Marine Act of 1936 is

adequate where projected American flag participation is 57 percent outbound

39 percent inbound and 49 percent overall which includes the carryings of the

subsidy applicant plus approximately 7 additional sailings found to be needed

and applicant s free space has been increasing Isthmian Line Inc Subsidy

Applications 677 694 695

Authority of the Board

Section 605 a refers to payment of subsidy and as respects trade between

the United States and Canada on the Great Lakes it prohibits the Board from

subsidizing such voyages T J McCarthy S S Co Sec 805 a Application
531 533

It is well settled that a favorable 605 c determination does not of itself

result in a subsidy contract and precedent to any award the Board must make

other determinations with respect to the application under other sections of the

Act States Marine Corp Subsidy Tricontinent Etc Services 537 543 739

740

Confidential information

Confidential information in a subsidy application is not subject to scrutiny

in a section 605 c proceeding since it is not material to the issues under that

section States Marine Corp Subsidy Tri Continent Service 149 152

Confidential information ina subsidy application is submitted to the Board

pursuant to section 601 of the 1936 Act for its exclusive use in carrying out its

functions under that section Such confidential information is not subject to

scrutiny in either a 605 c or an 805 a proceeding since it is not material to

the issues under those sections Isbrandtsen Co Inc Subsidy Round The

World Service 140 142

855
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Contract proVlslons

After section 605 c issues are resolved the Board under other sections of

Title VI of the Act may well insist on a contract at variance with the service

proposed by the applicant It is obvious that an applicant cannot limit the scope

of the ports of call which the Board might require under a contract by applying
only for those which he might wish to serve Ifsuch were the case the func

tion of the Maritime Administra tor under section 211 of the Act and those of the

Board under Title VI of the Act would become meaningless Isbrandtsen Co

Inc Subsidy Trade Route 32 525 528

Where a subsidy applicant proposes chielly outbound service on Trade Route

12 and there is substantial inbound movement on the Route1 740 OOO long
tons inbound as compared to 1 722 000 long tons outbound in 1955the Board if

subsidy is awarded under sections of the Act other than section 605 c may
well insist upon substantial inbound service being rendered by vessels on t e

Route States Marine Corp Subsidy Tricontinent Etc Services 537 544

Section 605 c does not interpose a bar to award of subSidy where an appli
cant seeks the privilege of calling at Hawaii for outbound cargoes destined for

Europe applicant moved 26 000 tons in the trade in 1956 and applicant is the

only United States llag operator providing a liner service there However the

fact that section 605 c is not a bar is not a commitment that the Board will

include the privilege ina contract under section 601 ld 546

A section 605 c proceeding does not afford an applicant an election to carry
inbound cargoes as it chooses and to exercis selectively regarQing outbound

port and area service service descriptions in subsidy contracts are nQt meas

ured solely by the application Id 549

Section 605 c does not interpose a bar to the award of subsidy to SML for

its proposed number of transpacific sailings including topoffs with triconti

nent vessels Under section 601 a the Board may well insist upon a service

description quite different from that contemplated in the application and may

reqUire all of applicant s Trade Route 12 and Trade Route 22 sailings to be

direct thereby foreclosing California topoffs which are not barred by section

605 c ld 549

The Board in fixing the service description of au operator ina givenoperating
differential subsidy contract will take into consideration in keeping with the

purposes and policy of the Act data relative to 1 the financial support
afforded the essential service of the applicant by the foreign toforeign or way

port calls 2 the ability of the applicant to accommodate such wily port
cargo without impairing the needs of United States importers and exporters
and 3 the manner and type of competition of competing carriers in the

trade States Marine Corp Subsidy Tricontinent Etc Services 739 744

In view of a finding of inadequacy and the need for the operation of addi

tional vessels to overcome this inadequacy the precise terms of the subsidy
contract are immaterial Any contract entered into after a finding of inade

quacy under section 605 c necessarily will aid in the accomplishment of

the purposes and policy of the Act This i true whether the co tract erelY
requires the service proposed by the applicant or whetller the Boar reqp ires

under other sections of the Act a service on the route at variance with that

proposed by the applicant Waterman S S Corp SQbsiqy Route 21 Etc

771 782 783

Definitions of terms used

The word service in section 605 c is used broadly to cover the entire

scope of operations it includes the scope regularity and probable permanency
of the operations the route covered the traffic handled the support given by
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the shipping public and other factors which concern the bona flde character

of the operation None of these elements alone is determinativenor would

a deficiency in anyone necessarily be fatal A finding that applicant s pro

posed service is in general accord with its existing operation is sufficient to

establish existing seryice within the meaning of the section States S S Co

Subsidy Pacific Coast Far East 304 311

Dual or multiple subsidies

The Merchant Marine Act of 1936 does not require a finding that the extent
of existing inadequacy of United States flag service be determined Since the

granting of all pending subsidy applications on Trade Route 12 would mean

about 52 percent United States flag vessel participation assuming no increase

in cargo offerings in the future an additional five percent is not so great that

the Board can say that it cannot or will not be achieved Where there has

been no section 605 c hearing in one pending application and no recommended
decision in two others the Board cannot find that 52 percent of United States

flag participation would constitute a substantial portion of the water borne

export and import foreign commerce of the United States In any event a

favorable 605 c determination does not in itself result in award of subsidy
pending applications may be amended or withdrawn and the record in later

605 c hearings may indicate that cargo offerings have changed materially
Matson Orient Line Inc Subsidy Route 12 410 416

The purposes and pOlicy cIause of section 605 c is not intended to determine

which of several subsidy applications is best suited to achieve adequacy on a

given trade route Thus comparative consideration of such applications is not

necessary in a section 605 c hearing Id 417

A motion for comparative consideration of subsidy applications under sec

tion 605 c advanced on the ground that the Administrator might fix the num

ber of certain subsidized voyages on trade routes too low to allow subsidy on

all such voyages requested by all applicants will be denied since at this time

the effect of a possible future section 211 determination by the Administrator

upon the applications is unknown and findings under section 605 c do not

guarantee a subsidy contract or award subsidy to any particular applicant and

are not therefore mutually exclusive within the meaning of the Ashbacker

doctrine States Marine Corp Subsidy Tricontinent Etc Services 507 508

Effect of approval under section 605 c

Approval under section 605 c alone is not tantamount to award of subsidy
nor is such action an indication that award of a contract Qecessarily follows

States Marine Corp Subsidy TriContinent Service 149 152

Essential Trade Route determinations

Section 605 c proceedings need not be delayed until the Administrator has

determined under section 211 that the trade route in question is essential

States S S Co Subsidy Pacific CoastFar East 304 308
Determination of essentiality is a quasi legislative function exercised by

the Administrator and is independent of the Board s actions under section

605 c A favorable section 605 c determination followed by other favor

able determinations under other sections of the Act cannot result in the award

of a subSidy contract unless and until the Administrator pursuant to sec

tion 211 determines the route to be essential It is not necessary for the

Board in a section 605 c proceeding to determine the essentiality of a particu
lar trade route States Marine Oorp Subsidy Tricontinent Etc Services
739 741
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Existing service

Under section 605 c foreign flag operations have no place in the determina

tion of whether or not subsidy applicant has an existing United States flag
service on the route or routes on which subsidy is sought States Marine

Corp Subsidy Tricontinent Service 149 151

Sailings commenced subsequent to the date of filing application for subsidy
cannot be considered in determining existing service States S S Co Subsidy
Pacific CoastFar East 304 311

Although the Examiner found that applicant had an annual average of nine

sailings in the Pacific Northwest Far East service four of those sailings were

also relied upon to sUPPQrt a finding qf existing service in applicant s Pacific

CoastFar East service one sailing may notbe construed to be a sailing in more

than Qne service for the purpose Qf measuring existing service Moreover the

four sailings in question originated in California and called at the Northwest

on r Qute to the Far East Id 312
Five sailings annually cannot support a finding of an existing service of 10 to

16 sailings annually within the meaning Qf section 605 c Id 312
In determining whether a subsidy applicant is operating an existing service

within the meaning of section 605 c the Board must look to the entire scope of

the applicant s Qperation including vessels and sailings the route covered the

scope regularity and probable permanency of the operations Isbrandtsen Co

Inc Subsidy E B Round The World 448 453
Where subsidy applicant which proposes 24 to 29 sailings fortnightly to the

Azores has carried only small parcels of MSTS cargoes to the Azores and has

averaged but two calls per year in an irregular pattern it does notqualify as an

existing operatQr since under section 605 c its past operation must have been

reasonably in accord with its proposed subsidized service Id 453 454

An applicant for subsidy does not qualify as an existing operator in so far

as service to Genoa the Philippines Los Angeles or New Haven is concerned

where service to such ports was interrupted and nonexistent at the time of

hearing Id 454

Where subsidy applicant topped off annually an average of 39 sailings from

California with its Trade Routes Nos 12 and 22 vessels carrying generally
slightly less than 400 tons of general cargo per voyage this average is sufficient
to establish applicant as an existing operator within the meaning of section

605 c as to 36 proposed California top offs on the Routes States Marine CQrp
Subsidy Tricontinent Etc Services 537 548 549

Where applicant proposes 24 to 36 sailings on Trade Route 29 and 12 to 24

sailings on Trade Route 30 it has established itself as conducting an existing
service under section 605 c by reason of having avel aged 24 5 direct sailings
per year between 1952 and 1955 on Trade Route 29 4 per year on Trade Route

30 and 33 25 per year integrated sailings from California and Northwest ports
he integrated sailings proposed 12 to 24 are to sail half from California and

half from the Northwest and are included in the total proposed on each route

and although past integrated sailings were mainly from California it is proper
to credit them 50 percent to each Route since they served both areas Id 548

The fact that sailings in Services Nos 1 and 2 of Trade Route No 17 furnished

service at some of the ports served by true Westbound Round the World sailings
is not a basis for considering the outbound portion of each Westbound Round

the World Panama Panama sai1ing and the inbound portion of each Eastbound

RQund the World Suez Suez sailing as constituent parts of one Westbound

Round the World sailing This patchwork service wanot ingeneral accord with

the Westbound Round the World service for which subsidy is sought and cannot
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be considered existing service within the meaning of section 605 c Isthmian

Lines Inc Subsidy Applications 677 688

Ifapplicant s eastbound sailings could be considered to be in accord generally
with the service provided by the westbound service the eastbound service was

suspended several months before the application forsubsidy was filed and should

not for that reason be considered as existing service within the meaning of

section605 c Id 688

Since Isthmian s ERW sailings serviced the India Pakistan Ceylon service only
incidentally and were suspended some months before the application for subsidy

was filed they will not be considered as part of an existing I P C service

Isthmian is operating an existing service in its I P C service to the extent of 16

sailings annually Section 605 c does not interpose or bar the award of subsidy

forsuch existing service Id 702
A service under section 605 c of the Merchant Marine Act of 1936 is not

an existing one where there were only 8 sailings inthe five months preceedillg the

filing of application for subsidy Probable permanency of operations cannot be

inferred from such service Id 706

In view of the Board s findings that United States flag senice on each of the

component essential trade routes comprising the tricontinent service as well

as the overall service on the tricontinent serviceas a unit are inadequately served

and that additional vessels should be operated thereon the determination of

whether applicant s service was existing is largely academic States Marine

Corp Subsidy Tricontinent Etc Services 739 742

Trade Route No 21 is predominantly an export trade In 1957 2 983 100 tons

ot liner commercial cargo moved outbound as compared with only 686 700 tons

inbound Under such circumstances an applicant s existing operation will be

judged on the basis of its outbound service aterman S S Corp Subsidy
Route 21 Etc 771 778

In order to qualify as an existing service an operaticn must have been in

reasonable general accord with the proposed subsidized service Id 778

Proposed North Atlantic top offs are not in reasonable general accord with

applicant s operation on the GulfjU K and Continent service were military cargo

exclusively was lifted A service confined to military cargo to the complete ex

clusion of all commercial cargo will not be considered as a part of an existing
service Id 778 784

An applicant for subsidy must demonstrate an existing service at the time the

application for subsidy is filed the service performed must have been in reason

ably general accord ith the proposed subsidized service and regardless of the

wisdom of an operator s decision to interrupt service or its intention to

resume service an interruption of service negates any claim to an existing
service Id 793

Foreign flag alfiliatio1l8

Data pertaining to a subSidy applicant s foreign flag affiliations on routes and

services other than those for which subsidy is sought arenot relevant to issues

raised in either a section 605 c or a section 805 a proceeding These matters

will be determined by the Board under section 804 before final determination on

the subSidy application Isbrandtsen Co Inc Subsidy Round The World

Service 140 141

Subsidy applicant s foreign flag affiliations on routes not under consideration
can bave no bearing on issues of existing United States flag service adequacy of
service or undue advantage and undue prejudice in a section 605 c proceeding
or the issues of unfair competition or the objects and policies of the Merchant

Marine Act of 1936 ina section 805 a hearing Id 141
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For purposes of a section 605 c hearing statistics compiled on a semi annual

basis identifying all of the cargo carried by sUbsidy applicant foraffiliated inter

ests is sufficient Moreover details of all of the affiliated interests shipments
on all vessels regardless of flag in connection with the carriage of cargo for

affiliated interests by the applicant are not required for 605 c proceedings
States Marine Corp Subsidy Tri Continent Service 149 151

Foreign flag operations of a subsidy applicant aresubject to thorough scrutiny
by the Board prior to award of subsidy but this is made under section 804 and

notsection 605 c of the 1936 Act Id 152

Board would not compel subsidy applicant to produce data relating to its

foreign flag relationships in a section 605 c hearing other than data which it

has agreed to furnish relating to foreign flag sailings 00 the routes and services

involved Id 152

Questions regarding citizenship of subsidy applicant in light of foreign flag
relationships will be given thorough examination when the application is consid

ered pursuant to section 601 and need notbe the subject of inquiry in a 605 c

proceeding Id 152

Hearing and Findings See Dual or Multiple Subsidies supra and Scope
of section 605 c hearing infra

Scope of section 605 c hearing issues

Intervenor is not permitted insection 605 c proceeding to go into the question
of whether Trade Route 8 Service No 1 isessential under section 211 of the Act

The Board has previously determined the route and service to be essential

Arnold Bernstein JAne Inc Subsidy Route 8 46 49

Where theMaritime Administrator published tentative findings in the Federal

Register in reaffirmance of the essentiality of Trade Route No 8 among other

routes and in the exercise of his discretion extended to interested persons an

opportunity to be heard intervenor should have presented arguments as to essen

tiality of ervice proposed for Trade Route No 8 to the Administrator rather

than to the Board Id 51

In a section 605 c proceeding the Board will not receive in evidence either

the Administrator s section 211 determination or the data upon which it was

based States Marine Corp Subsidy TriContinent Service 60 64

The Board s determination undel the 1936 Act and its disposition of pending
problems are made in an orderly fashion although not necessarily in sectional

sequence Itwould serve no useful purpose to conglomerate in one proceeding
all the several matters which require serious consideration by the Board ante

cedent to the subsidy contract award To the extent there remains to be made

any determination all prior actions are subject to or dependent thereon before

finality has been achieved States Marine Corp Subsidy TriContinent Serv
ice 149 152

Examiner s ruling denying request of intervenors in a section 605 c hearing
for list of all common stockholders of subsidy applicant and of its affiliate

Anderson Clayton and details as to the holdings of each such stockholder will
be sustained on ground that such data are irrelevant to the issues in the hearing
Id 153

Intervenors request in a section 605 c proceeding for record of performance
of agreements between subsidy applicant and another steamship company and

its stockbolders will be denied as based on alleged possible violations of the

1936 Act which have no bearing ina 605 c hearing and shouldnot be considered
Id 153

Where there is no showing of existing service it must be deterniined in order
for annlicant to nrevail that American flag service is inadeauate and that addi
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tional service is required to accomplish the purposes and policy of the Act

States S S Co Subsidy Pacific CoastFar East 304 312

Although the Board finds that section 605 c interposes no bar to the subsidi

zation of applicant s propoSed services award of subsidy must depend upon a

determination by the Administrator that such services are essential within the

meaning of section 211 Id 315
Failure by subsidy applicant to disclose the time when it intends to inaugurate

a specific service does not preclude a favorable section 605 c determination
However the Board will insist upon action by the applicant to insure prompt
determination of its application and will review its 605 c determinations unless

the subsidy contract if offered is executed and operations commenced within a

reasonable time Matson Orient Line Inc Subsidy Route 12 410 417 418

Itis well settled that a favorable 605 c determination does notof itself result

in a subsidy contract and precedent to any award the Board must make other

determinations with respect to the application under other sections of the Act

States Marine Corp Subsidy Tricontinent Etc Services 537 543 739 740

In a section 605 c proceeding the Board is notconcerned withsuch matters as

vessel interchange sailing spreads and round voyages Id 543 742

Allegation of an unlawful agreement between subSidy applicant SML and
Bloomfield is beyond the scope of a section 605 c proceeding Id 549 742

The provisions of section 605 c are notspecifically applicable to foreign sail

ings This does not mean that the rights of United States flag operators con

ducting services between foreign ports will be ignored It means that in framing
the service descriptions of an operating differential contract the section 605 c

tests will be considered as a guide to as distinguished from a control on the

Board and hence no hearing is required under section 605 c Id 744

Service in addition to existing service

Although it is apparent that an applicant under section 605 c does nothave

existing service in the trade in question to the extent of the 24 to 30 annual

sailings sought its average of 23 5 is so close to the number of sailings proposed
that the Board would not regard the service in that regard as inaddition to the

existing service espeCially inview of applicant s 25 and 26 sailings in two previ
ous years States S S Co Subsidy Pacific Coast Far East 304 309

Statistical data required
Where ports and areas ina subsidy applicant s proposed service vary material

ly from the ports and areas covered by services and trade routes which the

proposed service overlaps it is obvious that the statistical data with respect to

number of sailings and amount of cargo from and to each port proposed to be

served are relevant and material to issues of existing service adequacy of serv

ice and undue advantage and prejudice raised in a section 605 c proceeding
Isbrandtsen Co Inc Subsidy Round TheWorld Service 140 141

Undue advantage or prejudice as between citizens

In determining whether the effect of a subsidy award would result in undue

advantage or will be unduly prejudicial the prime responsibility is one of pro

viding adequate service by vessels of United States registry in the competitive
services routes or lines Foreign flag relationships and operations which per
tain to routes and services other than those involved in section 605 c proceed
ing or which represent nonmaritime foreign activities are not relevant or mate

rial to the resohltion of the i sue of undue advantage and unduly prejudicial
States Mar ne Corp Subsidy Tricontinent Service 149 151 152

The burden of provJng ndue advantage a d ndue prejudice under section

605 c rests uoon the oartv claiminl it and a subsidized onerathr haR a rplI b l
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burden than a nonsubsidized operator States S S Co Subsidy Pacific Coast
Far East 304 309 310

Any undue prejudice which might result to intervenor because subsidy ap

plicant would be able to secure quick loading bottom cargoes in the Northwest

and then stop off in California while intervenor is required to shift from berth
to berth in the Northwest before sailing directly to the Far East is offset by
intervenor s ability to offer the shippers of such easy quick loading cargoes a

direct service to the Far East which the applicant willnot be able to do if sub

sidy is awarded at least in this service and it is only in connection with this

service that the Board is considering undue prejudice to intervenor Id 310
PFEL contends that it would be unduly prejudiced by an award of subsidy

to States solely because the dual range loading privilege sought by States
loading first in the Northwest then stopping off in California before sailing out
bound is not enjoyed by PFEL But in arguing this position PFEL merely
argued its contentionsit offered no evidence in support of its claim and in
view of its burden of conclusively proving its contention the argument must

be disregarded Id 310
Undue prejudice under section 605 c does not necessarily result from the

fact that one operator is subsidized and a competing operator is not The

unsubsidized operator must prove that award of subsidy would result in undue

prejudice to itself or undue advantage to the subsidy applicant Id 310 311

Where the Board determines that a trade is not adequately served the opera
tion of additional vessels is necessarily in furtherance of the purposes and policy
of the Act and whether the granting of subsidy would result inundue advantage
or undue prejudice isnot inissue Id 315

In a section 605 c proceeding where additional subsidized sailings requested
would be in addition to existing service only the issues of whether United

States flag participation in the service is adequate and whether additional ves

sels should be operated in the accomplishment of the purposes and policy of the

Act will be determined When considering such a service the Board does not

weigh whether the award of subsidy would give undue advantage or be unduly
prejudicial as between citizens of the United States operating competitive serv

ices American President Lines Ltd Increased Sailings Route 17 359 367

Where a subsidy application involves a service which would be in addition to

existing services the only issues for determination under section 605 c are

whether the service already provided by United States flag vessels is inadequate
and whether in the accomplishment of the purposes and policy of the Act addi

tionalvessels should be operated thereon No consideration need be given to the

question of undue advantage or prejudice U S Lines Co Increased Sailings
Route 12 379 381

It is well settled that the issue of advantage and prejudice arises only incon

nection with existing service and then if proved interposes a bar to the award

of subsidy for such existing service only in the event that the record dictates
a flnding that the service already provided by other United States flag vessels

is adequate The burden of proof on this issue rests upon the party claiming it

and a subsidized operator has a greater burden of proof than does a nonsubsi

dized operator Isbrandtsen Co Inc Subsidy EIB Round The World 448

454

The effect of granting an operating differential subsidy contract would notbe

to give undue advantage or be unduly prejudicial as between citizens of the

United States in the operation of vessels incompetitive services routes or lines
as claim that an award of subsidy as to ports and areas not falling within ap

plicant s existing service would result in prejudice is untenable intervenor en
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joys a rather broad latitude in port coverage argument that there will be prej
udice where applicant carries only outbound cargoes while intervenor must

carry both out and inbound is without merit and the frequent and comprehensive
service offered by intervenor under its subsidy contracts is sufficient protection
to offset any advantage applicant would derive from subsidy Id 454 455

Intervenor s claim of undue prejudice by the inbound carriage of cargoes on

Trade Route 30 has been removed by the conclusion that the operation inbound
of tricontinent vessels on the route is barred by section 605 c Any prejudice
which it might suffer by reason of subsidy applicant s carriage of inbound car

goes by vessels sailing outbounfrom the Pacific Northwest springs not from
the fact of subsidization but from the fact of the applicant s presence in the
field States Marine Corp Subsidy Tricontinent Etc Services 537 549

Intervenor a competitor cannot complain in the context of section 605 c

that subsidy applicant would be in a better position than itself if subsidy is
awarded merely because the subsidy applicant petitions for ballasting many
voyages home and limited service to certain areas and might receive something
different from that which intervenor petitioned for and received To hold that
such facts constitute undue prejudice would result in the Board s requiring all

operators on any given trade route to receive identica contracts and provide
identical services Ifapplieant s competitors feel that the service descriptions
in their contracts do not provide for efficient service their relief if any is to

petition for modifications of theircontracts Id 549
Findings by the Board in proceedings under section 605 c of the Merchant

Marine Act of 1936 that service already provided by vessels of United States

registry on a particular trade route is inadequate dispose of the issue of undue

prejudice raised by an intervenor States Maline Corp Subsidy Tricontinent
Etc Services 675

Since trades on Routes Nos 13 and 22 are clearly inadequate without the

carryings of SML and since the Board finds that additional vessels should be

operated thereon the issue of undue advantage and prejudice was not before
the Board However the record establishes and the Board finds that the

granting of subsidy to SML for the operation of its vessels on Trade Routes Nos
13 and 22 would not result in undue advantage to SML or in undue prejudice
to Lykes States Marine Corp Subsidy Tricontinent Etc Services 739 742

Nationalistic pressures currency problems and nonconference foreign flag
competition on the route which effectively prevent United States flag vessels

from ohtaining a larger share of the available cargo are insufficient reasons to
block the efforts of United States flag operators to improve their position More

over the record does not justify the conclusion that any additional cargo which
Prudential might secure would be taken solely from the other United States flag
operators Prudential Steamship Corp Subsidy Route 10 758 761 762

A subsidized operator cannot object to competition from another subsidized

operator on a route inadequately served by United States flag vessels With

respect to top offs Lykes calls direct from the Gulf on both Trade Routes Nos 21
and 22 and since Waterman in topping off will not be offering as direct or fast
a service to Gulf shippers and the full reach of Waterman s vessels will not
be available on berth in the Gulf there would be no undue prejudice to Lykes
or undue advantage to Waterman Lykes remedy is to request modification
of its service descriptions Vaterman S S Corp Subsidy Route 21 Etc
771 782

Waterman has an existing service of 23 annual sailings calling regularly in
tbe Gulf Japan and Korea and occasionally in Formosa and Okinawa with
12 topoffs at California ports and award of subsidy covering this service in
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eluding 12 California topofrs will not result in undue advantage to applicant
or undue prejudice to any intervenor and is not barred by section 605 c
Id 786

Vessels suitability of

In a section 605 c hearing evidence relating to vessel types to be employed
exact route source of the vessels ability and willingness to acquire new vessels

design features to be incorporated in new vessels exact time the new service
will be inaugurated and the like are immaterial and irrelevant Matson
Orient Line Inc Subsidy Route 12 410 417

A subsidy applicant s vessel replacement program althQugh a matter in
which the Board is interested has no relationship to 605 c or 805 a issues
Isbrandtsen Co Inc Subsidy Round The World Service 140 142

TARIFFS See also Agreements under Section 15 Classifications Contract

Rates Intercoastal Shipping Act 1933 Jurisdiction Ports Practices
Rates Terminal Facilities

It is a settled rule of tariff construction that where a tariff is ambiguous or

doubtful it is to be construed against the carrier who prepared it Aluminum

Products of Puerto Rico Inc v Trans Caribbean Motor Transport Inc 1 VI
In failing to undertake its obligations of loading and discharging cargo and

furnishing adequate terminal facilities tariff by reason of its exclusive f Lo

rates applicable to each and every shipper is unjustly discriminatory to small

shippers in violation of section 14Fourth of the Shipping Act of 1916 as

amended and by reason of its failure to specify terminals it is in violation of
section 2 of the Intercoastal Shipping Act of 1933 United States Atlantic

Gulf Puerto Rico Conference v American Union Transport Inc 171 176

Although a tariff which bas been replaced by an unobjectionable one cannot
be cancelled it can and will be declared defective where the record is com

plete and each of the parties has been fairly and fully heard The record

showed unjust discrimination by reason of exclusive f Lo rates in violation
of section 14Fourth of the 1916 Act and failure to specify terminals in violation

of section 2 of the 1933 Act Id 176

Tariff provisions must be applied uniformly where terminals have been per
mitted to operate in concert under a joint tariff pursuant to section 15 approval
of such concerted action Parties to such an agreement must insist that individ
ual member terminals properly apply an charges rules and regulations of the
taritr If the tariff is violated by any member proper corrective action should

be taken as provided by the basic agreement Concurrence by members in ac

tivity differing from and in derogation of the express provisions of their agree
ment and taritr might under certain circumstances amount to a tacit under

standing which would modify their approved agreement Empire State Highway
Transportation Assn v American Export Lines Inc 565 588

While on the record which showed that some terminals failed at times to
comply with tariff provision that any truck inline to receive or discharge cargo
at a certain time should be worked at straight time rates and with a provision
permitting partial service In truck loading the Board could not find that there
is a tacit understanding to permit individual terminals to violate tariff provisions
the Board would insist that steps be taken to maintain uniformity of practices
under the tariff The Board would necessarily consider disapproval of the basic

agreement if such a tacit understanding existed unless corrective steps were

taken Id 588
In determining whether the general level of rates and the rules and regUlations

of a tariff conform to the standards of the Act the Board is more concerned
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with the effect of the implementation of the tariff than with the particular
methods by which tariff is constructed A general level of rates which would
permit an operating ratio of 107 of revenue for each dollar of expense would
not allow terminal operators an excessively high profit Id 589

It is a well established rule of tariff interpretation that the terms used in a

tariff should be construed in a manner consistent with general understanding
and accepted commercial usage Aleutian Homes Inc v Coastwise Line 602

608
Addition in tariff item of the phrase including electrical plumbing heating

and ventilating equipment did not cure the admitted ambiguity of the term
houses KD prefabricated rather it appeared to increase the ambiguity of

the item Applying the rule applicable to written instruments generally this

ambiguity must be construed against the carrier which made and issued the tariff

Id 609
An understanding between a carrier and a shipper cannot vary the proper

construction or application of a tariff since the published tariff is binding on

the parties However the action of the carrier and shipper may be factors to
be considered in determining what was a fair and reasonable interpretation of
an ambiguous tariff item Id 609

Carrier s reclassification of articles was in violation of section 18 of the 1916
Act and section 2 of the 1933 Act where components of prefabricated houses were

accepted for shipment by the carrier at its prefabricated house rate and later
certain articles such as kitchen cabinets wardrobes and panel shake siding were

retroactively assessed higher rates the term prefabricated house is ambiguous
an ambiguity must be construed against the carrier issuing the tariff and both
the carrier and shipper understood that the prefabricated house item would be

applicable to all shipments Reclassification of wooden house parts under termi

nal tariff from Freight N O S to Building Materials prefabricated wooden

or metallic was also improper and in violation of section 18 of the 1916
Act and section 2 of the 1933 Act Id 609 610

TERMINAL FACILITIES See also Agreements under Section 15 Findings in

Former Cases Intercoastal Shipping Act 1933 Rates Tariffs

Loading regulations
Proposed exclusive terminal loading tariff regulation applicable to lumber

which on its face applies to all who utilize the terminal is notunduly preferential
under section 16 of the 1916 Shipping Act However possibility that the equality
contemplated by the regulation will inpractice be disregarded is relevant to the
reasonableness of the regulation under section 17 Lopez Trucking Inc v Wig
gin Terminals Inc 3 14

Proposed exclusive terminal loading tariff regulation is not unduly prejudicial
to a port in violation of section 16 of the 1916 Shipping Act where there is no

evidence Showing unequal treatment of localities by the terminal operator Evi
dence of diversion of traffic by the lumber dealers involved which may occur upon
application of the regulation is immaterial to allegation of violation of section
16 but is relevant to the issue of reasonableness of the regulation under section
17 Id 15

Proposed exclusive terminal loading tariff regulation applicable to lumber
only is not unduly preferential of other cargoes ill violation of section 16 of the
1916 Shipping Act since neither injury to such cargoes nor an existing and

effective competitive relationship between lumber and other commodities was
shown as is required before such a violation may be established Id 15

Proposed exclusive terminal tariff regulation applicable to lumber is an un
reasonable regulation and the effectuation thereof is an unreasonable oractice in
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violation of section 17 of the 1916 Shipping Act where considerable uncertainty
exists as to whether the regulation would be applied uniformly to all lumber

dealers Not only the potential discrimination in unequal application of a

tariff regulation but the mere possibility of a variance between regulation and

practice renders both unreasonable rd 15

Proposed exclusive terminal loading regulation is unreasonable under section

17 of the 1916 Shipping Act where the disadvantages and injurious effects such

as increased costs of truck loading and diversion of the commodity lumber to

other ports would outweigh the benefits such as efficiency of operations which

benefits can be secured by other uncontested and innocuous means such as en

forcement of other rules and regulations relating to traffic control Id 16

In determining the reasonableness of a proposed tariff regulation under section

17 of the 1916 Shipping Act it is the reasonableness of the regulation itself and

the contemplated practice thereunder which must be considered and not the

motivating reason for the regulation such as that it resulted from demands of

a labor union Id 17

Record does not support a finding that elimination of partial service in truck

loading would be unjustly discriminatory or unfair detrimental to commerce or

inviolation of the Shipping Act where such elimination should encourage the use

of specialized trucks thus relieving congestion at the piers and reducing costs

and would remove an important area of friction and disputes between truckers

and terminals Empire State Highway Transportation Assn v American Export
Lines Inc 565 589

Agreement permitting terminals to eliminate no service in connection with

truck unloading Le prohibiting truckers from unloading trucks themselves

would be detrimental to the commerce of the United States as unloading by
truckmen is a much used long standing practice which has not interfered with

efficient operation of the piers Id 592

Agreement permitting terminals to eliminate no service in connection with

truck loading Le prohibiting truckers from loading their own trucks would

not be unjustly discriminatory or unfair detrimental to the commerce of the

United States or in violation of the Shipping Act where traditionally the ter

minals have provided substantially more such services than unloading services

and if the terminals provided all truck loading services they would be able to

schedule more efficiently the use of their labor and equipment and could sub

stantially improve the efficiency of their terminal operations Id 592

Stevedoring
Refusal by terminal operator to employ stevedoring subcontractor is not un

duly prejudicial in violation of section 16First of the 1916 Act where terminal

operator agreed with vessels to perform stevedoring services and merely sub

contracted certain of its stevedoring operations to other stevedoring contractors

who in turn performed the work for the terminal operator and not for the

vessel or the cargo Likewise employment of one stevedoring subcontractor

to the exclusion of another under the above circumstances does not constitute

an unreasonable regulation or practice inconnection with the receiving handling

or storing of property under section 17 of the Act D J Roach Inc v Albany

Port District 333 335

Joint decision of terminal operators to end complainant s services in connec

tion with grain stevedorin is not an agreement such as described in section 15

of the Shipping Act and the record failed to show that such decision in any way

affected transportation rates or fares competition between shippers carriers

or others afforded protection by the Act allotment of ports limitations on the
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volume of passengers or freight or the transportation by water of persons or

goods Id 335

An agreement between Matson Navigation Co and Encinal Terminals filed
with and approved by the Board which is only evidence of a general intention of
the parties to enter the stevedoring terminal and carloading and u ioading
business as partners acting through a new corporate entity Matcinal is iIicom

plete where it fails to mention that Matcinal would operate a pier as sublicensee
of Encinal that Encinal would endeavor to secure certain stevedoring facilities
for Matcinal that the stevedoring of Matson s vessels at Encinal s terminal
would be performed by Matcinal rather than by Matson Terminals and that

Matson Navigation would endeavor to transfer certain stevedoring services from

Matson Terminals to Matcinal Associated Banning Co v Matson Navigation
Co 336 342

Terminal operator as other person subject to Act

Operator of terminal facilities in Baton Rouge and other areas is clearly an

other person subject to the Shipping Act of 1916 Agreements Nos 8225 and
82251 Between Greater Baton Rouge Port Commission and Cargill Inc 648

t 654

TRADE ROUTES See Subsidies Operating Differential

TRUCK LOADING AND UNLOADING See Jurisdiction Terminal Facilities

UNITED STATES WAREHOUSE ACT See Jurisdiction

UNJUST OR UNFAIR DEVICES See Devices to Defeat Applicable Rates

Rebates

VESSEL VALUES See Rates

VOLUME See Practices

WEIGHT OR MEASUREMENT See Practices

WORKING CAPITAL See Rates

WHARFAGE See Agreements under Section 15 Terminal Facilities


